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MEANING OF TERMS 


USED IN CLASSIFYING ANNOTATING CASES. 


Tue different expressions used to describe the effect of the annotating cases have the 
following meanings, and the classification of the annotating cases has been done strictly 
in accordance with these meanings. The annotating cases, except such as are classified 
as ‘‘ Mentioned,”’ are grouped according to the points in the case which they annotate : 
within these groups they are listed chronologically, except sueh as are classified as 
** Referred to,’’ which come at the end of the group and are arranged inter se in chrono- 
logical order. Cases which annotate the annotated case generally are grouped together 
after cases which annotate specific points, similarly arranged, and are followed by cases 
classified as ‘‘ Mentioned ”’ arranged chronologically inter se. The terms used in classi- 
fying the annotating cases are as follows :— 

** APPLIED ”’ (Apld.).—This expression is used to denote the fact that the principle of law 
enunciated in the annotated case has been applied to a new set of facts and circum- 
stances in the annotating case. 

‘* APPROVED ” (Apprvd.).—This expression is used to denote the fact that the annotated 
case has been considered to be good law in the annotating case where the latter is 
in a higher court than the former. 

** CONSIDERED ”’ (Consd.).—This expression is used where the remarks in the annotating 
case are devoid of adverse criticism and merely denote the giving of more or less 
careful consideration to the annotated case. 

‘* DISTINGUISHED ” (Distd.).—This expression is used where the earlier case is not neces- 
sarily doubted, but where some essential difference (either on the facts or in law) 
between it and the annotated case is pointed out. 

‘* DOUBTED "’ (Dbtd.).—This expression is used where the court in the annotating case 
without definitely going to the length of saying that the annotated case is wrong, 
adduces reasons which scem to show that it is not accurate. 

** EXPLAINED ”? (Expld.).—This expression is used where the earlier case is not necessarily 
doubted, but the decision arrived at is justified or accounted for by calling attention 
to some point of fact or of law which is usually, but not necessarily, one not obvious 
on the face of the report. 

** EXTENDED ”’ (Extd.).—Compare ‘* APPLIED,” supra. 

** FOLLOWED ”’ (Folld.).—This expression is used to denote that the same principles of law 
are applied in the two cases. It does not necessarily imply that the facts are sub- 
stantialiy identical in the two cases. 

** Not FoLtowep ” (N.F.).—Compare “‘ FoLLowED,’’ supra, to which it is the adverse. 

‘* OVERRULED ’”’ (Overd.).—This expression is used where the annotating case is on sub: 
stantially identical facts with the annotated case and in a higher court and the rule 
in the latter case is held to be wrong. 

** REFERRED ”’ (Refd.).—This expression is used only where the annotating case deals with 
the point of the Digest paragraph and is without comment of any definite eharacter 
on the case annotated, and where there is no delicate shade of approval or disapproval 
which would justify the use of any of the foregoing words. 

““ MENTIONED ” (Mentd.).—This expression is used only where none of the foregoing terms 
apply. In other words, it is used only where the case annotated is cited on a point 
having nothing to do with the point in the Digest paragraph. 
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Part |—General Principles. 


SEcT. 1.—DEFINITIONS, NATURE AND 
CHARACTERISTICS. 


SuB-SEcT. 1.—NEGLIGENCE, 

1. Definition—Omission to do something that 
reasonable person would—Doing something that 
reasonable person would not.|—(1) A water co. 
having observed the directions of the Act of 
Parliament in laying down their pipes, is not 
responsible for an escape of water from them not 
caused by their own negligence. 

(2) The fact, that their precautions proved 
insufficient against the effects of a winter of 
extreme coldness, such as no man could have 
foreseen, is not sufficient to render them liable for 
negligence. 

It would be monstrous to hold defts. responsible 
because they did not foresee & prevent an accident 
the cause of which was so obscure, that it was not 
discovered until many months after the accident 
had happened (BRAMWELL, B.). 

(3) Fire-plugs properly constructed having been 
inserted as safety-valves in these pipes, in pur- 
suance of their Act, semble: the co. are not liable 
for not removing accumulations of ice in the streets 
over such plugs. 

(4) Negligence consists in the omitting to do 
something that a reasonable man would do, or the 
doing something that a reasonable man would not 
do; in either case causing, unintentionally, mis- 
chief to a third party (ALDERSON, B.).—BLYTH v. 
BIRMINGHAM WATERWORKS Co. (1856), 11 Exch. 
781; 25 L. J. Ex. 212; 26 L. T. O. S. 261; 20 


PART I. SECT. 1, SUB-SECT. 1 


1 Lb Definition — Omission to do 
gomething that reasonable person would 


would 


owe se ages en reasonuble per- 
aieta in doing that whic 
ought not to do, or omitting that 


J. P. 247; 2 Jur. N.S. 333; 4 W. R. 2943 156 
E. R 1047. 
meer tnaigge —A8 to (2) Refd. Smith » L. & S. W. Ry. 


(1870), L. R. 6G. P14. Ae to (3) Distd. Steggles »v. Now 
River Co. (1863), 1 New Rep. 236. ag Madras ae " 
Zemindar of Carvetinagarum (1874), 3 T. 770 As 
to (4) Consd. Baker v. James, [1921] 2 K “B. 674. 
Phillips cv. Britannia Hygienic Laundry Co., (1923] 1 
K. B. 539. Generally, Retd. Stretton’s Derby Brewery Co. 
v. Derby Cor {1894) 1 Ch. 431; Bull vw. Shoreditch 
Borough (1909). 1L.G. R81; Weld- “Blundell e. Stephens, 
[1920] A. C. 956; Re Polemis & Furness, Withy, [1921] 
; ca B. 560; Montreal City v. Watt & Scott, (1922 ] a 
2. .|—C. used to receive em 
casks from B., sent by railway, which he fi ie 
with ketchup & returned. One day the rail- 
way co. delivered, by mistake, empty turpentine 
casks instead of B.’ s casks, which being filled with 
ketchup spoiled the contents :—Held: ©. could 
not sue the railway co., as neither a breach of any 
specific duty nor a misrepresentation was alleged. 
Now, I myself am prepared to say that, 
wherever the circumstances disclosed are such 
that, if the person charged with negligence thought 
of what he was about to do, or to omit to do, he 
must see that, unless he used reasonable care, 
there must be at least a great probability of injury 
to the person charging negligence against him, 
either as to his person, or property, then there 
is a duty shown to use reasonable care (BRETT, 
M.R.).—CUNNINGTON v. GREAT NORTHERN Ry. 
Co. (1883), 49 L. T. 892; 48 J. P. 184, C. A. 


ae eee Blacker v. Lake & Elliot (1912), 106 


555. 





Seeman anced 





which he ought to do, in disregard of 
ce con- the key of other: reise ”, 
a@& person hl 8.8. Co. NEW ZEALAND, 
Lap. (1884), 10 V. tL. R. 279,—AUS, 
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: -]—By negligence was meant 

substantially the doing by a person of some act 

which a reasonable & prudent man would not 
have done under the circumstances of the case in 
question, or the omission to do everything that 

could be fairly & reasonably expected of such a 

man under such circumstances (HUDDLESTON, B.). 

—SNOOK v. GRAND JUNCTION WATERWORKS Co., 

Lrp. (1886), 2 T. L. R. 308. 
4. .|}—(1) [Negligence] may 

be defined as the doing of something which a 

person of ordinary care & skill under the circum- 

stances would not do, or omitting to do something 
which such a person under the circumstances would 
do (BRETT, M.R.). | 

(2) What is the gist of an action of this kind ? 
In the first place, there must be negligence on the 
part of defts.’ servants for which defts. are 
responsible: they must have committed some 
breach of duty, either by omitting to do what they 
ought to have done, or doing something which they 
ought not to have done; secondly, injury must 
have been occasioned to someone by _ that 
negligence; & thirdly, it is a principle long 
established in English law that in order to maintain 
the action the alleged negligence must have 
directly caused the injury without any con- 
tributory negligence on the part of pltf. (BOWEN, 
L.J.).—-WAKELIN v. LONDON & SOUTH WESTERN 
Ry. Co. (1884), [1896] 1 Q. B. 189, n.; 65 L. J. 
Q. B. 224, n.3; 73 L. T. 615, n., C. A. 3 on appeal 
(1886), 12 App. Cas. 41, H. L. 

Annotations :—As to (2) Refd. Bettany v. Waine (1885), 
1T. L. R. 588; Brown ev. G. W. Ry. (1885), 52 L. T. 622 ; 
Murgatroyd r. Blackburn & Over Darwen Tram Co. (18386), 
3°'T. L. R. 180; Evans », Rhymney L.B. (1887), 4 T.L. R. 
723; Smith v. Baker (1889), 5 T. L. R. 5183; Smith v. 
S. K. Ry., (1896) 1 Q. B. 178; Pomfret v. L. & Y. Ry., 
11903] 2 K. B. 718. Generally, Refd. Griffiths v. Kast & 
West India Dock Co. (1888), 5 T. L. R. 43; Barker v. 
L. & 8. W. Ry. (1891), 8 T. L. R. 31; Moore v. Ramsome’s 
Dock Committee (1898), 14 T. L. R. 539; McDonald 
wv. S.S. Banana, (1908) 2 K. B. 926; Lewis v. Ronald 
(1909), 101 L. T. 534; Low (or Jackson) v. General Steam 
Kishing Co., [1909] A. C. 523; Marshall ct. S.S. Wild Rose, 
11910) A. C., 486; Evans v. Astley, [1911] A. C. 674; 
McKenzie v. Chilliwack Corpn., [1912] A. C. 888; Jones 
v. Canadian Pacific Ry. (1913), 83 L. J. P. C. 13; Latham 
v. Johnson & Nephew, [1913] 1 K. B. 398; Papworth v. 
Battersea 1. C. (1914), 79 J. P. 105; Kerr (or Lendrum) 
v. Ayr Steam Shipping Co., [1915] A. C. 217; Cole v. 
De Trafford, [1918] 2 K. B. 523; Craig v. Glasgow Corpn. 
(1919), 35 T. L. R. 2143; Mersey Docks & Harbour Board 
v. Proctor, [1923] A. _C. 253; Sharpe v. Southern Ry., 
[1925] 2 K. B. 311. Mentd. Bender v. 8.8. Zont (1909), 
100 L. T. 639; Walker », Murrays (1911), 4 B. W. C. C, 
409; Marshall. Prince, [1914] 3 K. B. 1047; Jefferson 
v. Paskell (1915), 85 L. J. K. B. 398 3 Davidson v. M‘* Robb 
or Officer, [1918] A. C. 304; Junvier v. Sweeney, [1919] 
2K. 2B. 316; Smith v. G. W. Ry., [1921] 2 K. B. 237. 

5. -.|}— (1) It is not necessary to 
show that the precaution, if resorted to, would 
necessarily have had the effect of preventing the 
accident. All that is necessary, I think, to 
establish negligence is this, that there was a 
precaution which it was reasonable to resort to, 
& which, if resorted to, might by its ordinary 
effect have been the means of preventing the 
accident, & there was an omission to resort to 
such precaution (WILLES, J.). 

(2) The train was coming at its ordinary speed 
& the morning was dark, & it was the time when 
the workmen would be crossing to go to their work. 
Surely, therefore, it was not an unreasonable 
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thing to make known the approach of the engine 

by whistling; & I think, therefore, that there 

was evidence of negligence for the jury, &, con- 
sequently, this rule should be_ discharged 

(MONTAGUE SMITH, J.).—J AMES Vv. GREAT WESTERN 

Ry. Co. (1867), L. R. 2 C. P. 6384,n.; 36L.5.C. P. 

255, n. 

«lnnotations :—As to (2) Distd. Skelton v. L. & N. W. Ry. 
(1867), L. R. 2 GC. P. 631; Siner v. G. W. Ry. (1869), 38 
L. J. Ex. 67. Generally, Refd. Smith v. S. KE. Ry. (1895), 
65 L. J. Q. B. 219. 

Choice of doubtful course of actlon— 

Where alternative course clearly safe.|—It is 

negligence where there are two ways of doing a 

thing, & one is clearly right, & the other is doubt- 

ful, to do it in the doubtful way. 

An attorney, on the part of his client, an execu- 
tion creditor, had effected an arrangement with a 
third party to release him, on such party under- 
taking that the debtor should give certain bills, 
& execute a warrant of attorney to secure their 
payment; the undertaking to be void if the bills, 
etc., were not sent to the guarantor by a certain 
time; the attorney sent notes instead of bills ; 
& guarantor sent them to the debtor, & the debtor 
signed them, but declined to execute the warrant 
of attorney; the creditor suing on the guarantee 
having averred in his declaration the giving of 
the notes as performance; & the declaration 
having been deemed bad on demurrer; in an 
action by the creditor against the attorney for 
negligence in not sending bills; whereby the 
guarantor was discharged, the debt lost, & the 
costs of the former action thrown away :—Held: 
the suing on the guarantee was not per se evidence 
of negligence; but the sending notes instead of 
bills was negligence, for which the attorney was 
answerable ; because though there might be no 
substantial difference between bills & notes in 
such a case, it raised a doubt, & involved his 
client in difficulty, which might have been avoided. 
—LEVY v. SpYERS (1856), 1 F. & F. 3, N. P. 

7. Absence of care or skill— According 
to circumstances.|—The definition of negligence 
is the absence of care, according to the circum- 
stances (WILLES, J.).—-VAUGHAN v. TAFF VALE 
Ry. Co. (1860), 5 H. & N. 679; 29 L. J. Ex. 247 ; 
2L. T. 394; 24 J. P. 453; 6 Jur. N.S. 899; 8 
W. R. 549; 157 BH. R. 1351, Ex. Ch.;  revsg. 
(1858), 3 H. & N. 743. 


«lnnotations :—Apprvd. H.M.S. Bellerophon (1875), 33 L. T. 
412. Refd. Cale. Ry. vr. Lockhart (1860), 3 L. T. 65; 
Freemantle v. L. & N. W. Ry., Bliss v. L. & N. W. Ry. 
(1861), 10 GC. B. N.S. 89; Longman v. Grand Junction 
Canal Co. (1863), 3 F. & F. 736; Scott v. London Docks 
0. (1864), 11 L. T. 383; Fletcher «. Rylands (1865), 
34. J. Ex. 177 ; Hammersmith, etc. Ry. v. Brand (1869), 
L. R. 4 H. L.171; Smith vo. L. & S. W. Ry. (1870), L. R. 
6C. P. 14; Dunn v. Birmingham Canal Co. (1872), L. R. 
8 Q. B. 42; Madras Ry. rv. Zemindar of Carvoetinagarum 
(1874), 30 L. T. 770; Cattle v. Stockton Waterworks Co. 
(1875), 44 L. J. Q. B. 139; Dixon v. Motropolitan Board 
of Works (1881), 7 Q. B. D. 418; Evans v. M.S. & L. Ry. 
(1887), 36 Ch. D. 626; Dulieu v. White, [1901] 2 K. B. 669 ; 
Canadian Pacitic Ry. v. Roy, [1902] A. C. 220; G.C. Ry. 
vw. Howlett, (1916) 2 A. C. 511; Phillips v. Britannia 
Hygienic Laundry Co., [1923] 1 K. B. 539. Mentd. 
Kearns v. Cordwainers’ Co., Cordwainers’ Co. v. Kearns 
(1859), 6 C. B. N.S. 388; Jones v. Festiniog Ry. (1868), 
L. lt. 3 Q. B. 733; Dungey v. London Corpn. (18869), 38 
L. J. C. P. 298; Buccleuch v. Metropolitan Board of 
Works (1870), L. R. 5 Exch. 221; Hill v. Metropolitan 
Asylum, Managers (1879), 4 Q. B. D. 433 ; Powell v. Fall 








5 i. ——~- ——.+—-DRAKK v. PAUL- v. MATTHEWS, [1921] 2 W. W. R. 218; time before the accident by several 
BON (N. W. P.) (1907), 5 W. L. R. 433. 16 Alta. L. R. 275; 59 D. L. R. 505. persons resident in the neighbour- 
Be ios a rh hood :—Held i the farmer was liable 
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not the omission to take such pre- 
caution as will avoid an accident in 
all events; it is simply the failure to 
exercise the care that a reasonable 
prudent man would exercise under the 
circumstances in question.—CARNaT 
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& hole in the field in which it 

placed, which was 


proved to have been noticed for some 


property placed in his custody which 
& prudent man would have taken of 
his own.—M‘LEAN v. WARNOCK (1883), 
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8 NEGLIGENCE. 


Sect. 1.—Definitions, nature and characteristics: Sub- 
sect. 1.] 

741: Gas Light & Coke Co. . St. Mary Abbots, Kensington, 

Vestry (1884), Cab. & El. 368; Lea Conservancy Board t. 

Hertford Corpn. (1884), Cab. & El. 299 ; L. & B. Ry. ¢. 

Truman (1885), 11 App. Cas. 45; Cowper-Essex fr. Acton 

L. B. (1889), 14 App. Cas. 153; National Telephone Co. 

v. Baker (1893), 62 L. J. Ch. 699; A.-G. v, Met. Ry., 

11894] 1 Q. B. 384; Emeley v. N. E. Ry., [1896] 1 Ch. 418 ; 

Jordeson v. Sutton, Southcoates & Drypool Gas Co., 

[1898] 2 Ch. 614; Southwark & Vauxhall Water Co. rt. 

Wandsworth Hoard of Works, {1898] 2 Ch. 603; Long 

Eaton Recreation Grounds Co. r. Mid. Ry. (1901), 71 

L. J. K. B. 74; Jackson v. Mumford (1902), 8 Com. Cas. 

61; West v. Bristol Tram Co., [1908] 2 K. B. 14; Quebec 

Ry. Light, Heat & Power Co. v. Vandry, (1920) A. C. 

662. 

8. —— Which defendant bound to exer- 
cise.|-Gross negligence is a relative term & 
means the absence of the care that was requisite 
under the circumstances. 

Gross negligence is ordinary negligence with a 
vituperative epithet. ... Confusion has arisen 
from regarding negligence as a positive instead of 

a negative word. It is really the absence of such 

care as it was the duty of deft. to use (WILLEs, J.). 
The use of the term gross negligence is only one 

way of stating that less care is required in some 

cases than in others (MONTAGUE SMITH, J.).— 

GRILL vt. GENERAL JRON SCREW COLLIER (Co. 

(1866), L. R. 1 C. P. 600; Har. & Ruth. 654; 35 

L. J.C. P. 321; 14. T. 7113; 12 Jur. N.S. 727 ; 

14 W. R. 893; 2 Mar. L. C. 362; affd. (1868), 

1. R. 3 Cc; P. 4176, Ex. Ch. 

Annotations :—Consd. Giblin +. McMullen (1868), L. R. 2 
P. C. 317; Oppenheim vr. White Lion Hotel Co. (1871), 
L. R.6C. P. 515; Newman v. Bourne & Hollingsworth 
(1915), 31 T. L. R. 209; Re City Equitable Fire Insce., 
[1925] Ch. 407... Retd. Notara v. Henderson (1872), L. R. 
7 Q. B. 225. Mentd. Leuw r. Dudgeon (1867), 17 L. T. 
145; The Chasca (1875), L. R.4 A. & FE. 446; Scaramanga 
v. Stamp (1880), 28 W. R. 691; Chartered Mercantile 
Bank of India v. Netherlands India Steam Navigation Co. 
(1882), 10 Q. B. 1. 521; Wilson r. Xantho (Owners of 
Cargo) (1887), 12 App. Cas. 503; Steinman +. Angier 
Line, [1891] 1 Q. B. 619; The Glendarroch, [1894] P. 
226; Trindcr, Anderson r. Thames & Mersey Marine 
Insce., Trinder, Anderson v. North Queensluud Insce., 
Trinder, Anderson v. Weston, Crocker, [1898] 2 Q. B. 114 ; 
Fenton v. Thorley, [1903] A. C. 443; Price v. Union 
Lighterage Co., [1904] 1 K. B. 412; Fe Etherington & 
Lancashire & Yorkshire Accident Insce., [1909] 1 K. B. 
591; Leyland Shipping Co. v. Norwich Union Fire Insce. 
soc., [1917] 1 K. B. 873; Becker, Gray v. London Assce. 
Corpn., (1918) A. C. 101. 

9. —— -—— Injury to plaintiff without 
contributory negligence.|— Deft. supplied & erected 
a staging round a ship under a contract with the 
shipowner. Pltf. was a workman in the employ 
of a ship painter who had contracted with the 
shipowner to paint the outside of the ship, & in 
order to do the painting pltf. went on & used the 
staging, when one of the ropes by which it was 
slung, being unfit for use when supplied by 
deft., broke, & by reason thereof pltf. fell into 
the dock & was injured :—Held: pltf., being 
engaged on work on the vessel in the performance 
of which deft., as dock owner, was interested, 
deft. was under an obligation to him to take 
reasonable care that at the time he supplied the 
staging & ropes they were in a fit state to be 
used, & for the neglect of such duty deft. was liable 
to plitf. for the injury he had sustained ; whenever 
one person is by circumstances placed in such a 
position with regard to another, that every one 
of ordinary sense who did think would at once 
recognise that if he did not use ordinary care & 
skill in his own conduct with regard to those 
circumstances he would cause danger of injury 
to the person or property of the other, a duty 
arises to use ordinary care & skill to avoid such 
danger. 

There was in a sense, an invitation of pltf. by 








deft. to use the stage. . . . Actionable negligence 
consists in the neglect of the use of ordinary care 
or skill towards a person to whom deft. owes the 
duty of observing ordinary care & skill by which 
neglect, pltf. without contributory negligence on 
his part has suffered injury to his person or pro- 
perty (Brett, M.R.). — 

Iin no way intimate any doubt as to the principle 
that anyone who leaves a dangerous instrument, 
as a gun, in such @ way as to cause danger, or who, 
without due warning supplies to others for use an 
instrument or thing which to his knowledge, from 
its construction or otherwise, is in such a con- 
dition as to cause danger, not necessarily incident 
to the use of such an instrument or thing, is liable 
for injury caused to others by reason of his negligent 
act (CoTron, L.J.).~-HEAVEN v. PENDER (1883), 
11Q. B. D. 5038; 52 L. J. Q. B. 702; 49 L. T. 357; 
47 J. P. 709; 27 Sol. Jo. 667, C. A. 

Annotations :-—Consd. Cann v. Willson (1888), 39 Ch. D. 30: 
Thrussell vr. Handyside (1888), 20 Q. B.D. 359. Le 
Lievre v. Gould, (1893) 1 Q. B. 491; Hopkins v. G. BE. Ry. 
(1895), 60 J. P. 86; Hawkins v. Smith (1896), 12 T. L. R. 
632; Cale. Ry. v. Mulholland, [1898] A. C. 216; Earl 
v. Lubbock, (1905] 1 K. B. 253; Bates rv. Batey, (1913) 
3K. B. 351. Refd. Eliott v. Hall (1885), 15 Q. B.D). 315 ; 
Tolhausen v. Davies (1888), 57 L. J. Q. B. 3925; O'Neil 
v. Everest (1892), 61 L. J. Q. B. 453 5; Scholfield v. Londes- 
borough (1894), 10 T. L. KR. 518; Lane v. Cox (1896), 66 
L. J. Q. B. 193; Marney v. Scott, (1899) 1 Q. HW. 9386; 
Milburn v«. Jamaica Fruit Importing & Trading Co. of 
London, [1900] 2 Q. B. 540; Shrimpton v. Hertfordshire 
County Council (1910), 74 J. P. 305; Blacker v. Lake & 
Elliot (1912), 106 L. T. 533; Latham v. Johnson & 
Nephew, [1913] 1 K. B. 398; Berg v. Rotterdamschoe 
Lloyd (1918), 34 T. L. R. 272. entd. Witted «. Galbraith 
(1893), 9 T. L. R. 300; Mowbray v. Merryweather, [1895] 
2 Q. B. 640; Cavalier vr. Pope, (1905) 2 K. 2B. 7457; Jack- 
son v. Watson (1909), 78 L. J. K. B. 587; Baker v. James, 
[1921] 2K. B. 674. 

10. .|—PItf, was employed in 
a cooling room in deft.’s brewery. In the room 
were a boiling vat, & a cooling vat, & between 
them ran a passage which was in part only three 
feet wide. The cooling vat had a rim raised 
sixteen inches above the level of the passage, but 
it was not fenced or railed in. Pltf. went along 
this passage to pull a board from under the boiling 
vat. This board stuck fast & then came away 
suddenly so that he fell back into the cooling vat 
& was scalded. In an action under Kmployers’ 
Liability Act, 1880 (c. 42) :—Held: the defence 
arising from the maxim volenti non fil injuria had 
not’ been affected by Employers’ Liability Act, 
1880 (c. 42), & applied to the present case, & there 
was therefore no evidence of negligence arising 
from a breach of duty on the part of deft. towards 
pitf., & pltf. was not entitled to recover. 

The ideas of negligence & duty are strictly 
correlative & there is no such thing as negligence 
in the abstract, negligence is simply neglect of 
some care which we are bound by law to exercise 
towards somebody. ... There may be a per- 
ception of the existence of the danger without 
comprehension of the risk : as where the workman 
is of imperfect intelligence, or, though he knows 
the danger, remains imperfectly informed as to its 
nature & extent. ... Deft. in such circumstances 
does not discharge his legal obligation by merely 
affecting pltf. with knowledge of a danger which 
but for a breach of duty on his own part would 
not exist at all. But where the danger is one 
incident to a perfectly lawful use of his own 
premises, neither contrary to statute nor common 
law, where the danger is visible & the risk 
appreciated, & where the injured person knowing 
& appreciating both risk & danger, voluntarily 
encounters them, there is, in the absence of further 
acts of omission or commission, no evidence of 
negligence on the part of the occupier at all. 
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Knowledge is not a conclusive defence in itself. 

But when it is a knowledge under circumstances 

that leave no inference open but one, viz., that the 

risk has been voluntarily encountered, the defence 
seems to me complete.... It [contributory 
negligence] rests upon the view that though deft. 
has in fact been negligent, yet pltf. has by his own 
carelessness severed the causal connection between 
deft.’s negligence & the accident which has 
occurred ; & that deft.’s negligence accordingly 
is not the true proximate cause of the injury 

(BOWEN, L..J.).—TIIOMAS v, QUARTERMAINE (1887), 

18 Q. B. D. 685; 561. J. Q. B. 340; 57 L. T. 

5373; 51 J.P.516; 35 W. R. 555; 3 T. L. R. 495, 

C. A. 

Annotations :-—Expld. Yarmouth v. France (1887), 19 Q. B. D. 
647. Consd. Baddeoley v. Granville (1887), 19 Q. B. D. 
423; Evans v. M.S. & lL. Ry. (1887), 36 Ch. D. 6296; 
Smith v. Baker, [1891] A. ©. 325; Letang v. Ottawa 
Klec. Ry., (1926) A. C. 725. Refd. Church v. Appleby 
(1888), 60 L. T. 542; Osborne v. L. & N. W. Ry. (18838), 
21 Q. B. D. 2203) Thrussell v. Handyside (1888), 20 
Q. B. D. 359; Walsh v. Whiteley (1888), 21 Q. B.D. 371; 


Membery v. Gi. W. Ry. (1889), 14 App. Cas. 179; Amos v. 


Date ea 6 T. L. RK. 339; Sanders v. Barker (1890), 
6 T. 


. RR. 3245 Young v. Hoffmann Manufacturing Co., 
{1907] 2 K. B. 646; Canadian Pacific Ry. v. Fréchette, 
[1915] A. C. 871; Brackley v. Mid. Ry. (1916), 85 L. J. 
K. B. 1596; Davies v. Owen, [1919] 2 K. B. 39; Mersey 
Docks & Harbour Board v. Procter, {1923] A. C. 253. 
Mentd. Brannigan v. Robinson (1892), 66 L. T. 647. 

Culpable negligence.|—-AUSTIN v. MAN- 

CHESTER, SHEFFIELD & LINCOLNSHIRE Ry. Co., 

No. 28, post. 

12. Wilful negligence.|—An act, or an 
omission to do an act, is wilful where the person 
who acts, or omits to act, knows what he is doing 
& intends to do what he is doing. but if that act 
or omission amounts to a breach of that person’s 
duty, & therefore to negligence, he is not guilty 
of wilful neglect or default) unless he knows that 
he is committing, & intends to commit, a breach 
of his duty, or is recklessly careless in the sense of 
not caring whether his act or omission is or is not 
a breach of his duty.—Re City EQUITABLE FIRE 
INSURANCE Co., Lrp., [1925] 1 Ch. 407; 94 
In J. Ch. 445; 1383 L. T. 520; 40 '7T. LR. 853; 
[1925] B. & C. R. 109, CL. A. 

Annotation -—Distd. Re City of London Insee, (1925), 41 
TT. LR. 521. 

13. May be unintentional.|—Neglect or default 
may be wilful, though it may have been un- 
intentional & have arisen from forgetfulness.-—- 
ae v. TURNER (1843), 13 Sim. 477; 60 16. R. 

5, 

Annotations :—Consd. Re London Corpn. & Tubbs’ Contract, 
[1894] 2 Ch. 524. Refd. Re City Hquitable Fire Insce., 
11925) Ch. 407. 

14. -|—BLYTH  v. 
WORKS Co., No. 1, ante. 

15. Dependant on circumstances—Always re- 
lative.}—( 1) The rule of law, that a master is not- 
in general responsible to his servant for injury 
occasioned by the negligence of a fellow-servant 
in the course of their common employment, applies 
to the case of a person who is injured whilst 
voluntarily assisting the servants in their work. 

Where the servants of defts., a railway co., 
were turning a truck on a turntable, & a person 
not in the employment of defts. volunteered to 
assist them, & whilst so engaged, other servants 
of defts. negligently propelled a steam engine & 
thereby caused the death of the person who so 
volunteered: & the servants were persons of 
competent skill & defts. did not authorise the 
negligence :—Held: defts. were not liable to an 
action by the personal representative of deceased. 
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(2) If a man commits a trespass to land, the 
occupier is not justified in shooting him, & pro- 
bably if the occupier were sporting or firing at a 
mark on his land, & saw a trespasser, & fired 
carelessly & hurt him, an action would be (BRAm- 
WELL, B.). 

_ (3) There is no absolute or intrinsic negligence ; 
it is always relative to some circumstances of time, 
place or person (BRAMWELL, B.).—DrEaGe@ v. Mip- 
LAND Ry. Co. (1857), 1 H. & N. 773; 26 L. J. Ex. 
171; 28 lL. a QO. S. 357 3 3 Jur. N. S. 395 ; 5 
W. RR. 364; 156 E. BR. 1413. 

Annotations :—<As to (1) Distd. Abraham v. Reynolds (1860); 

5 H. & N. 143. Apprvd. Potter v. Faulkner (1861), 1 
B. & S. 800. Distd. Wright v. L. & N. W. Ry. (1876), 
1Q. B. D. 252; Bass v. Hendon U. D.C. (1911), 76 J. P. 
. Consd. Houghton v, Pilkingon, [1912] 3 K. B. 308. 
Expld. & Distd. Huyward v. Drury Lane Theatre & Moss’ 
HMuipires, {1917) 2 K. B. 899. And. Heasmer v. Pickfords 
(1920), 36 T. L. R. 818. Refd. Tarrant v. Webb (1856), 18 
C. B. 797; Bartonshill Coal Co. v. M‘Guire (1858), 31 
L. T. O. S. 25%; Swainson v. N. E. Ry. (1878), 3 lex. D. 
ae As to (3) Apld. Ruck v. Williams (1858), 3 H. & N. 





16. -——..] —VAUGHAN tv. TAFF VALE Ry. Co., 
No. 7, ante. 
17. -|—In an action against a railway co. 


for an injury alleged to have been caused by the 
negligence of their servants : — Held: a railway 
co. is bound to use the best precautions in known 
practical use to secure the safely of their passengers, 
but not every possible precaution which the highest 
scientific skill, according to speculative evidence, 
might have suggested; & if there are several 
grounds of negligence suggested, the jury must be 
satisfied that some one or other of them existed, 
& caused damage to the party injured, though they 
need not be able to ascribe the whole injury to 
either. 

Negligence is not to be defined, because it 
involves some inquiry as to the degree of care 
required, & that is the degree which the jury 
think is reasonably to be required from the parties, 
considering all the circumstances. The railway 
co. is bound to take reasonable care; to use the 
best. precautions in known practical use, for 
securing the safety & convenience of their 
passengers (ERLE, C.J.).—ForD v. LONDON & 
SOUTH WESTERN Ry. Co. (1862), 2 F. & F. 730, 
N. P. 

Annotation :-—Consd. Readhead v. Mid. Ry. (1869), L. TR. 4 

Q. B. 379. 


18. ~-——.]—It is a matter of fact in each case 
what constitutes negligence of this kind. One 
reported case is of little value on the facts in 
another (CHITTY, J.).—BROWN v. STEDMAN (1896), 
44 W. R. 458; 40 Sol. Jo. 457. 

19. Distinguished from accident.|—-If, in the 
prosecution of a lawful act, an accident, purely 
accidental, arise, no action can be supported for 
an injury, arising from such accident.—DAvVISs v. 
SAUNDERS (1770), 2 Chit. 639. 

Accident as defence.|—-See Part X., Sect. 6, 
post. 

20. Distinguished from mala fides.]—In an action 
by the indorsee of a bill who has given value, 
if his title be disputed on the ground that his 
indorser obtained the discount of such bill in fraud 
of the right owner, the question for the Jury is, 
whether the indorsee acted with good faith in 
taking the bill. The question whether or not he 
was guilty of gross negligence is improper. (Gross 
negligence may be evidence of mala fides, but is 
not equivalent to it.—GoODMAN v. HARVEY (1836), 


negligence.]—Culpable negligence means actionable negligenco.—-MCPHERSON v, ST. JOHN CORPN. 
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4 Ad. & El. 870; 6 Nev. & M. K. B. 372; 6 


L. J. K. B. 63, 260; 111 E. BR. 1011. 

Annotations :-—Consd. Uther ¢. Rich (1839), 10 Ad. & EI. 
784; Re Acraman, Er p. Bushell (1844), 3 Mont. D. & 
De G. 615. Refd. Jones ¢. Smith (1841), 1 Hare, 43. 
Mentd. Arbouin v. Anderson (1841), 1 Q. B. 498; Re 
powenthal, Ex p. Lowenthal (No. 2) (1874), 9 Ch. App. 
O91. 

21. .]—Negligence may be evidence of, but 
it is not in law the same thing as, mala fides.— 
JONES v. SMITH (1841), 1 Hare, 43; 11 L. J. Ch. 
83; 6 Jur. 8; 66 E. R. 9435; on appeal (1843), 
1 Ph. 244, L. C. 

Annotations :-—Consd. West v. Reid (1843), 2 Hare, 249; 
Welchman r. Coventry Union Bank (1860), 8 W. R. 729. 

fd. Montefiore «. Browne (1858), 7 H. L. Cas. 241; 

Agra Bank «. Barry (1874), L. R. 7 H. L. 135; Lee v. 

Clutton (1875), 45 L. J. Ch. 43: Lloyds Banking Co. t. 

Jones (1885), 29 Ch. D. 221; Re Mount Morgan (West) 

Gold Mine, Er p. West (1887), 56 L. T. 622; Oliver vt. 

Hinton, (1899} 2 Ch. 264; Davis . Hutchings, [1907] 

1 Ch. 356; Re De Leeuw, Jakens v. Central Advance & 

Discount Corpn., [1922] 2 Ch. 540. Mentd. Steadman r. 

Poole (1847), 16 L. J. Ch. 348; Barnhart +. Greenshiclds 

(1853), 9 Moo. P. C. C2 18; Bird ¢. Fox (1853), 11 Hare, 

40; Ware v. Egmont (1853), 23 L. J. Ch. 499; Clack 

ve. Holland (1854), 19 Beav. 262; Re Bright's Trusts 

(1856), 21 Beav. 430; Rooke v. Kensington (1856), 2 

kK. & J. 753; Dawson t. Prince (1857), 2 De G. & J. 41; 

Jones v. Williams (1857), 24 Beav. 47; Kuight v. Bowyer 

(1858), 27 L. J. Ch. 520; Coxe. Coventon (1862), 31 Beav. 

378; Wilson v. Hart. (1865), 2 Hem. & M. 551; He Hop 

& Malt Exchange & Warchouse Co., Ex p. Briggs (1866), 

35 L. J. Ch. 320; Lees v. Whiteley (1866), L. R. 2 Eq. 343 ; 

Brown v. Tanner (1868), 3 Ch. App. 597; Turton v. 

Meacham (1868), 19 L. T. 760; Macbryde v. Eykyn 

(1871), 24 L. T. 461; Shaw e. Foster (1872), L. R. 5 H. L. 

$213 Carroll. Keays, Keays r. Carroll (1873), 22 W. KR. 

243; The Emilien Marie (1875), 44 L. J. Adm. 9; A.-G. 

«. Biphosphated Guano Co. (1378), 38 L. T. 941; Patman 

v. Harland (1881), 17 Ch. D. 353; Williams v. Williams 

(1881), 17 Ch. D. 437; English & Scottish Mercantile 

Investment Trust r. Brunton, [1892] 2 Q. LB. 700; Bailey 

vw. Barnes, {1894} 1 Ch. 25; Black v. Williams (1894), 2 

Mans. 86; He Alms Corn Charity, Charity Comrs. v. 

Bode, [1901] 2 Ch. 750; Hooper v. Kromet (1903), 89 

L. T. 37; Re Valletort Sanitary Steam Laundry Co., 

Ward v. Valletort Sanitary Steam Laundry Co., (1903) 

2 Ch. 654; Re Standard Rotary Machine Co. (1906), 95 

L. T. 829; Reeves v. Pope, [1914] 2 K. B. 284; Re 

Jhafer & Randall’s Contract, (1916] 2 Ch. 8; Underwood 

e Pee nae Liverpool, Same v. Barclays Bank, [1924] 

° -« fod. 


22. Whether distinguished from misconduct.] 
—The mistake as a matter of carelessness, is 
so gross as to amount, though not in a 
moral point of view, in the judicial sense of 
that word to misconduct on the part of the 
arbitrator. ‘‘ Negligentia,’ both by the civil 
law & our own, approximates to & cannot be dis- 
tinguished from ‘‘ dolus malus,’’ or misconduct 
(TINDAL, C.J.).—Re Haut & HINDsS (1841), 2 
Man. & G. 647; Drinkwater, 214; 3 Scott, N. HR. 
250; 10L. J.C. P. 210; 183 E. R. 987. 
Annotations :—Retd. Phillips v. Evans (1843), 12 M. & W. 

309: Re Stroud (1849), 8 C. B. 502; Winn v. Nicholson 

(1849), 7 C. B. 819; Saunders v. Damer (1850), 16 L. T. 

QO. 8.153; Flynn v. Robertson (1869), L. RN. 4 C. P. 324. 

Mentd. Hagger v. Baker (1845), 2 Dow. & L. 856; 

Hutchinson v. Shepperton (1849), 13 Q. B. 955; Hodgkin- 

son ». Fernie (1857), 3 C. B. N. 8S. 189; Hogge v. Burgess 

(1858), 3 H. & N. 293; Sadler v. Smith (1869), L. R. 4 

Q. K. 214; Imperial Royal Chartered Azienda Assicura- 

trice of Trieste v. Funder (1872), 27 L. T. 438. 

23. —-— Wilful misconduct.]|—A railway co. 
undertook to carry certain goods at a reduced rate 
upon terms that they should be excused from all 
liability for loss, damage, misdclivery, delay, or 
detention, except upon proof that such loss, etc., 
arose from wilful misconduct on the part of the 
co.’s servants. In an action brought be a trader 
to recover damages for injury to goods :—Held: 
upon the facts, there had been no wilful miscon- 
duct ; wilful misconduct in such a special condition 
meant misconduct to which the will is party as 
contra-distinguished from accidents, & is far 
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beyond any negligence, even gross or culpable 
negligence, & involves that a person wilfully mis- 
conducts himself who knows & appreciates. that it 
is wrong conduct on his part in the existing cir- 
cumstances to do or fail or omit to do, as the case 
may be, a particular thing, & yet intentionally 
does, or fails, or omits to do it, or persists in the 
act, failure, or omission regardless of consequences. 

—IF ORDER v. GREAT WESTERN Ry. Co., [1905] 2 

K. B. 632; 741. J. K. B. 871; 93 L. T. 344; 53 

W. R. 574; 217. L. R. 625; 49 Sol. Jo. 597. 

Annotations :—Consd. Norris v. G. C. Ry. (1915), 85 L. J. 
K. B. 285, n. Apid. Buckton v. L. & N. W. Ry. (1916), 
87 L. J. K. B. 234. Consd. Metropolitan Water Board 
ev. L. & N. EB. Ry. (1924), 131 L. T. 123. Apprvd. Re 
City Equitable Fire Insce., [1925]Ch.407. Refd. Sheppard 
r. Mid. Ry. (1915), 85 L. J. K. B, 283; Smith v. Mid. Ry. 
(1919), 88 L. J. K. B. 868. 

24. Distinguished from imprudence.}|—Where a 
man, during a procession held in his honour, im- 
prudently, but lawfully & without any intention 
on his part so to do, acts in such a way as to incite 
others to commit damage, he is not liable for that 
damage. 

I am unable to say that when a gentleman is can- 
vassing, & accompanied by townspeople who are not 
his agents, & he does an act only of imprudence, 
on account of which they commit damage, that he 
should be responsible in any action of trespass. 
He has done nothing either directly or indirectly. 
All that the county ct. judge charges him with is 
imprudence. There is nothing for us to make him 
responsible for (COCKBURN, C.J.).—PEACOCK v. 
Youna (1869), 21 L. T. 527; 34 J. P. 213; 18 
W. R. 134. 

25. Distinguished from fraud.|—What a man 
does through negligence he does not do from a 
fraudulent motive. Fraud imports design & 
purpose ; negligence imports that you are acting 
carelessly & without that design. But what is 
meant is this; that conduct which might be 
negligent, or which might be attributable to 
negligence, is really attributable to a design not to 
know any more, & is, therefore, an indication that 
you knew that of which you desired to avoid the 
evidence (Fry, J.).—KETTLEWELL v. WATSON 
(1882), 21 Ch. D. 685; 51 L. J. Ch. 281; 46 L. T. 
83; 30 W. R. 402; on appeal (1884), 26 Ch. D. 
501, C. A. 

Annotations :— Refd. National Provincial Bank of England 
v. Jackson (1886), 33 Ch. J). 1; Farrand ». Yorkshire 
Banking Co. (1888), 40 Ch. D. 182. Mentd. Fte Payne, 
Young vt. Payne, [1904] 2 Ch. 608 ; Berwick v. Price, [1905] 
1 Ch. 632; Manks v. Whiteley, (1912) 1 Ch. 735; Barker 
w. Stickney, [1919] 1 K. B. 121. 

26. Distinguished from _ carelessness.|—Mtgecs. 
of the interest of a builder under a building agree- 
ment advanced money to him from time to time 
on the faith of certificates given by a surveyor 
that certain specified stages in the progress of the 
buildings had been reached. The surveyor was 
not appointed by the mtgees., & there was no 
contractual relation between him & them. In 
consequence of the negligence of the surveyor the 
certificates contained untrue statements as to the 
progress of the buildings, but there was no fraud 
on his part :—Held: (1) the surveyor owed no 
duty to the mtgees. to exercise care in giving his 
certificates, & they could not maintain an action 
against him by reason of negligence. 

The question of liability for negligence cannot 
arise at all until it is established that the man who 
has been negligent owed some duty to the person 
who seeks to make him liable for his negligence. 
What duty is there when there is no relation 
between the parties by contract? A man is 
entitled to be as negligent as he pleases towards 
the whole world if he owes no duty to them... . 
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If a man is driving on Salisbury Plain, & no other 
person is near him, he is at liberty to drive as fast 
& as recklessly as he pleases. But if he sees 
another carriage coming near to him, immediately 
a duty arises not to drive in such a way as is 
likely to cause injury to that other carriage. So, 
too, if a man is driving along a street in a town, 
a similar duty not to drive carelessly arises out of 
contiguity or neighbourhood (LoRD EsHEr, M.R.). 
(2) The law of England does not consider that 
what a man writes on paper is like a gun or other 
dangerous instrument, & unless he intended to 
deceive, the law docs not, in the absence of 
contract, hold him responsible for drawing his 
certificate carelessly (BOWEN, L.J.).—LE LIEVRE 
v. GOULD, [1893] 1 Q. B. 491; 62 TL. J. Q. B. 
353; 68 L. T. 626; 57 J. P. 484; 41 W. R. 468; 
37 Sol. Jo. 267; 4 R. 2743; sub nom. DENNES v. 
Gou.Lp, 9 T. L. R. 248, C. A. 
che aC :—.48 to (1) Consd. Karl v». Lubbock (1904), 


L. J. K. B. 121.) Apld. Australian Steam Shipping 


Co. v. Devitt (1917), 338 T. L. R. 178. Consd. Everett. v. 
Griffiths, (1920) 3 K. B. 163. Refd. Lane v. Cox (1896), 
66 L. J. Q. B. 1933 Pritty vr. Child (1902), 71 L. J. K. B. 
512; Cavalier v. Pope, [1905] 2 K. B. 757; Empress 
Assce. Corpn. v. Bowring (1905), 11 Com. Cas. 107 ; Love 
wv, Mack (1905), 92 L. T. 345; Compania Naviera Vas- 
conzada v. Churchill & Sim, Same v. Burton, [1906] 1 
K. B. 237; Blacker v. Lake & Elliot (1912), 106 L. T. 
4643; Banbury wv. Bank of Montreal, [1917] 1 K. B. 409; 
Berg v. Rotterdamsche Lloyd (1918), 34 T. I. R. 272; 
Kaker rv. James, [1921] 2 K. B. 674. 1s to (2) Refd. Weld- 
Blundell «. Stephens, [1920] A. GC. 956. 


Distinguished from gross negligence.|—Sce Sub- 
sect. 2, post. 


SUB-SECT. 2.— Gross NEGLIGENCE. 

27. Whether’ distinguishable from ‘‘ negli- 
gence.’’]—I said I could sce no difference between 
negligence & gross negligence, that it was the 
same thing, with the addition of a vituperative 
epithet (ROLFE, B.).—-WILSON v. Brerr (1843), 
as reported in 11 M. & W. 113; 152 E. R. 737. 


Annotations :—Apld. Grill r. General Iron Screw Collier Co. 
(1866), L. R. 1 C. P. 600. Refd. Phillips r. Clark (1859), 





5 Jur. N.S. 10813 Giblin vr. McMullen (1869), L. R. 2 
ie 317. Mentd. Lyzo v. Newbolt (1854), 22 L. T. O. 8. 
28. -|—The terms ‘ gross negligence” & 


“culpable negligence’ cannot alter the nature 
of the thing omitted, nor can they exaggerate 
such omisson into an act of misfeasance or 
renunciation of the character in which they received 
the horses to be carried. Those words... 
must apply ... to all risks of whatever kind, & 
however arising, to be encountered in the course 
of the journey, one of which is undoubtedly the 
risk of a wheel taking fire, owing to neglect to 
grease it. Whether that is called ‘‘ negligence ”’ 
merely, or “gross negligence,” or ‘‘ culpable 
negligence,” or whatever other epithet may be 
applied to it, it is within the exemption from 
responsibility provided by the contract (CRESWELL, 
J.).— AUSTIN v. MANCHESTER, SHEFFIELD & 
LINCOLNSHIRE Ry. Co. (1852), 7 Ry. & Can. Cas. 
300; 10 C. B. 454; 21 L. J.C. P. 179; 19 L. T. 
O.S. 258; 16 Jur. 763; 138 E. R. 1813 previous 
proceedings (1851), 16 Q. B. 600. 

Annotations :—Folld. Phillips v. Clark (1859), 5 Jur. N. S. 
1081. Mentd. Carr v. L. & Y. Ry. (1852), 7 Exch. 707 ; 
Morville v. G. N. Ry. (1852), 16 Jur. 528; York, Now- 
castle & Berwick Ry. v. Crisp (1854), 14 C. B. 527; 
MacAndrew v. Electric Tolograph Co. (1855), 17 C. B. 3; 
M‘Manua v. L. & Y. Ry. (1859), 4 H. & N. 327; Harrison 
v. L. & B. Ry. (1862), B. & S. 152; Peek v. North 
Staffordshire by. (1863), 10 H. L. Cas. 473; Shaw v. 
G. W. Ry., [1894] 1 Q. B. 373; Travers v. Cooper, (1915) 
1K. B.73; G.N. Ry. v. L. E. P. Transport & Depository, 

[1922] 2 K. B. 742. 

29. ——.]—GriILL v. GENERAL IRON SCREW 

COLLIER Co., No 8, ante. 


ll 


80. Applicability to mortgagee—Leaving title 
deeds with mortgagor.|—-It is difficult to define 
gross negligence, but it may be taken as prima 
facie correct that a mtgee., who, knowing that his 
mtgor. has title deeds, omits to call for or inquire 
about them, is guilty of such negligence as to make 
him responsible for the frauds which he has thus 
enabled his mtgor. to commit.—CoLYER v. FINcIr 
(1856), 5 H. L. Cas. 905; 26 L. J. Ch. 65; 28 
L. T. O. S. 27 3 3 Jur. N. S. 25 ; 10 Ei. R. 1159, 
H.L.; affg. 8. C. sub nom. FINcH v. Suaw, CoLYER 
v. Fincn (1854), 19 Beav. 500. 

Annotations :-—Refd. Carter v. Carter (1857), 3 K. & J. 617. 
Mentd. Thompson v. Finch (1856), 8 De G. M. & G. 560; 
Perry-Herrick v. Attwood (1857), 2 De G. & J. 21: 
Hipkins v. Amery (1860), 2 Giff. 292; Hunt v. Klmes 
(1860), 3 L. T. 796; Phillips v. Phillips (1862), 4 De G. F. 
& J. 208; Hooper v. Gumm, McLellan v. Gumm (1865), 
13 L. T. 187; Wilkinson v. Castle (1868), 37 Iu. J. Ch. 467; 
Hunter v. Walters, Curling v. Walters, Darnoil vr. Hunter 
(1870), L. R. 11 Eq. 292; Dixon v. Muckleston (1872), 
8 Ch. App. 155; Heath ». Crealock (1873), L. R. 18 Eq. 
215; R. v. Shropshire Union Co. (1873), L. R. 8 Q. B. 
420; Corser v. Cartwright (1875), L. R. 7 H. L. 731; 
Heath v. Pugh (1881), 6 Q. B. D. 345; Re Hawthorne, 
Graham v. Massey (1883), 23 Ch. D. 743; Northern 
Counties of England Fire Insee. r. Whipp (1884), 26 

. - 482; Manners v. Mow (1885), 29 Ch. D. : 

Taylor v. Russell, [1891] 1 Ch. 8; Re Rebbeck, Bennett 7 

Rebbeck (1894), 63 L. J. Ch. 596; Re Venn & Furze’s 

Contract, [1894] 2 Ch. 101; J#?e Honson, Chester ¢. 

Henson, [1908] 2 Ch. 356. 


Distinguished from mala fides.| See No. 20s 
ante, 

31. Applicability to bailees.|—‘‘ Gross negli- 
gence ’’ is a term properly used to describe the 
sort of negligence for which a gratuitous bailee 
is responsible: it cannot properly be said of an 
unskilled person who does not use skill: it is 
only applicable where a skilled person does not 
use the skill he has.—PHILLIPS v. CLARK (1859), 
5 Jur. N. S. 10813 previous procecdings (1857), 
2C.B. N.S. 156. 

32. -]—(1) The term “ gross negligence ”’ 
is not intended as a definition, but is useful as 
expressing the practical difference between the 
degrees of negligence for which different classes 
of bailees are responsible. 

In an action for damages against a bank as 
bailees for the negligent keeping of certain railway 
debentures placed in their care by a customer, 
in the ordinary way of their business as bankers, 
it appeared that the box containing such securities, 
of which the customer kept the key, was kept in 
a strong room in the bank, with the boxes of other 
customers, & specie & other securities belonging to 
the bank. Access to this room was only obtained 
by passing through a compartment where a cashier 
sat by day, & a messenger slept at night. The 
strong room had two iron doors, which were opened 
by separate keys, which during the day were kept 
by the cashier who occupied the compartment. 
One of the keys was kept at night by the cashier 
of the bank, & the other key by another officer of 
the bank. Beyond this strong room there was 
two other rooms ; in the outer of the two, uncoined 
gold, & in the inner, bullion & unsigned notes 
were kept. The manager of the bank kept the 
key of the outer of these rooms, & one of the 
directors of the bank that of the inner. The 
owner of the box had free access to the room 
where his box was deposited during banking- 
hours, in the presence of one of tne bank clerks, 
when he had occasion to take out coupons from his 
debentures, for collection. While in such custody 
the cashier of the bank abstracted the debentures 
from the box, & made away with them :—Held: 
(2) the bank, as gratuitous bailees, were not 
bound to exercise more than ordinary care of the 
deposits entrusted to them, & the negligence for 





12 


Sect. 1.—Definilions, nature and characteristics : Sub- 
Sect. 2: Sub-sect. 1.] 


which alone they would be made liable would 
have been the want of that ordinary diligence, 
which a reasonably prudent man takes of his own 


sect. 2. 


property of the like description. 


At the close of pltf.’s case, deft. applied for a 


NEGLIGENCE. 


578, P. C. 


P.C. 25; 21. T. 214; 17 W. R. 445; 16 E. R. 


winnotations :-—.As to (1) Refd. Lagunas Nitrate Co. v. 
Lagunas Syndicate, [1899] 2 Ch. 392; Re National Bank 
of Wales, [1899] 2 Ch. 629. 
Service Co., Johnston’s Clalm (1871), 6 Ch. App. 212. 
Refd. Leese v. Martin (1873), L. I. 17 Eq. 224; 


ala to (2) Distd. Fe United 
Bullen 


v. Swan Electric Engraving Co. (1906), 22 T. L. R. 275 ; 


nonsuit, on the ground that the bank, being 
gratuitous bailees, there was no evidence given of 


such negligence as to render them liable. 
judge refused to stop the case, but reserved 
The jury found for 
Deft. obtained a rule to set aside the verdict, 
«& to enter a verdict for deft., or for a judgment of 
nonsuit, & the ct. made the rule absolute for a 
nonsuit :—Held: (3) such course was regular, as 
it was the duty of the ct. to do what the judge 
ought to have done at the trial, when at the close 
of pltf.’s case there was no evidence upon which 
the jury could reasonably & properly find a verdict, 
as the judge ought to have directed a nonsuit, 
&, as in every case before evidence is left to the 
jury, there is a preliminary question for the judge, 
not whether there is literally any evidence, but 
whether there is any evidence upon which a jury 
can properly proceed to find a verdict for the party 
producing it, upon whom the onus of proof is 
imposed.—GIBLIN tv. MCMULLEN (1869), L. R. 
2P.C. 317; 5 Moo. P. C. C. N.S, 434; 38 L. J. 


leave to move for a nonsuit. 
pltf. 


PART I. SECT. 2, SUB-SECT. 1. 


33 i. No negligence withnd duty.) 
~—There can be no negligence where 
there is no duty to take care.— 
MCMILLAN ¢. MCMILLAN (1891), 17 
V. L. R. 33.—AU 

33 ii. MUNICIPAL TRAMWAYS 
TRUST ¢. WALLMAN, [1920] S. A. L. R. 
3295.—AU e 








33 iii. —-—.}—HALL tv. Moss (1866), 
25 U. C. R. 263.—CAN. 
33 iv. ~The omission of a 


common law duty is actionable negli- 
gence cqually with the omission of a 
statutory duty.—WaALLMAN tv. CANA- 
DIAN PACIFIC Ry. Co. (1906), 16 Man. 
L. R. 82.—CAN. 

33 v. --—-BECK v. CANADIAN 
NORTHERN Ry. Co. (Alta.) (19190), 
47 S.C. R. 3975) 23 W. OL. R. 576.— 
CAN. 

33 vi. -}--Negligence must be 
founded upon a breach of duty to 
some one.— ROBERTS t. BELU TELE- 
PHONE Co. & WESTERN COUNTIES 
ELEcTRIC Co. (1913), 24 O. W. R. 
428; 40. W.N. 1099; 10 D. L. lh. 
459.—CAN. 

33 vii. -}+—Jleld: there was a 
legal duty resting upon the co. to have 
secured their electric wires to a cross- 
arm at a sufficient distance on each 
side of the pole to have afforded a 
reasonably safe space for the _ tele- 
graph co.’s employees using the puole 
to pass through ascending & descend- 
ing the pole, & a breach of this duty 
entailing injury to any employee of 
the telegraph co. would be actionable 
negligence.—YOUNG v. BRANDON & 
BRANDON ELECTRIC LIGHT Co. (1915), 
ERE L. R. 231; 9 W. W. R. 62.— 


33 viii. ——.}—-CHRISTIE v. LONDON 
Evectrnic Co. (1915), 7 O. W. N. 703; 
8 O. W. N. 124; 33 0. L. BR. 395; 
23 D. L. ht. 476.—CAN. 

33 ix. ———.}—Held: defts.’ failure 
to perform their duty was the cause 
of the man’s death, & they were liable 
in an action under Fatal Accidents 
Act. In the circumstances, there was 
a duty upon defts. towards every one 
there as the man was, employed in 
removing gravel for defts., to take 
reasonable care that the frozen surface 
was so removed that it should not be 
a needless danger to them when so 











The 


booked them, 


employed. --DURANT ¢. ONTARIO & 
MINNESOTA POWER Co. (1918), 41 
O. L. R. 1380; 13 O. W. N. 195 
CAN. 


95,.—- 

33 x. -}—H., who had invited 
certain parties to his house, was 
riding in their automobile in the front 
seat with the driver to show them the 
way. While approaching a crossing 
he & the driver were Jooking at a 
part of the machine & did not notice 
deft.’s strect car which approached 
without sounding its gong in time & 
collided with them killing H. :—dHeld : 
there was no duty on H. to warn the 
driver that he was approaching a 
street car line.— HUNTER tv, SASKATOON 
CORPN. (Sask.), (1919) 2 W. W. KR. 
$72; 48 D. L. R. 68.—CAN. 

33 xi. e—Pitf. & his brother 
were driving two loads of hay along 
a road in daylight, pltf. driving the 
second load which was drawn by a 
team of which one was a inare, which 
had her colt running beside her. 
Just as a motor car, driven by deft. in 
the opposite direction, came opposite 
the colt it jumped in front of the 
car :—ield: deft. was not Hable for 
injury to colt, as there was no duty 
on him to anticipate the possibility 
of a colt being there.—STEVENS v. 
SASKATCHEWAN TAXICAB Co., LTD. 
an {1919) 1 W. W. KR. 958.— 








83 xii. .}—-DAWSON t. PARADISE 
Ming & CANADIAN PaciFic Ry. Co. 
wan” {1919) 1 W. W. R. 499.— 








33 xili. .j}—An act is negligent 
when the dvoer might, had he thought, 
have reasonably anticipated that 
some injury would result from it to 
some person towards whom he has a 
duty to be careful.—RAILWAY PAB8- 
SENUER INSURANCE Co. v. BRODEUR 
& MASSE (Man.), {1920) 2 W. W. R. 
924.—CAN. 


33 xiv. ——.]—Acharge of negligence 
is substantiated by proving the breach 
of a statutory duty, where the failure 
to observe such duty was set up, even 
although there was no allegation that 
the duty was a statutory obligation. 
—SEIBEL v. GRAND TRUNK PACIFIC 
Ry. Co., [1920] 2 W. W R. 318; 13 
Sask. L. R. 234.—CAN. 


33 xv. ——.]—The driving of a 


Sror. 2 


Banbury tv. Bank of Montreal, [1917] 1 K. B. 409. 


.-—DUTY TO TAKE CARE. 
SUB-SECT. 1.—NECESSITY FOR. 

33. No negligence without duty.| — In 
action by the consignor of goods against the 
proprietor of a general booking-office for the 
transmission of parcels by coach, etc., charging 
negligence, whereby consignor lost his goods, it 
is not sufficient to prove that they never reached 
their destination or were accounted for. 
office-keeper’s duty is to deliver to a carrier; & 
some evidence must be given, showing specific ally 
a breach of that duty. 
made up goods by order, delivered them at a 
booking-oflice, with the customer's address, & 
to be forwarded to 
specifying any particular conveyance, & no parti- 
cular mode of transmission having been pointed 
out by the customer. 
could maintain an action against the office-keeper 


an 


The 
A. tradesman, having 


him, not 


Qu. : whether the consignor 


motor car in Vancouver during a 
thick fog is not in itself negligence.— 
—PEARSON #. READ, [1925] 1 D. LX. 
893; [1925] 1 W. W. HK. 487; 34 
Lb, C. R. 5214.—CAN. 

33 xvi. -——.}—To sustain an action 
for negligence, there must be an obliga- 
tion on the part of deft. to use care, 
& a breach of that obligation to pitf.’s 
injury is an act contrary to law.—- 
SvaMI Nayupu = t. SUBRAMANIA 
MUDALI (1864), 2 Mad. 158.--IND. 

33 xvii. ./—A party taking down 
a house adjoining that of another, 
is bound to take down the old house 
with reasonable & ordinary care; if 
he do it negligently or carclessly, he is 
responsible. —-O'’NEIL t GRIER (1846, 
BI. D. & Osb. 72.—IR. 

33 xviii. .}—-In an action for per- 
sonal injuries arising from negligence 
alleged to have occurred on the pre- 
mises of defts., the plaint) must aver 
that the party injured was lawfully 
on the premises at the time, so as to 
show that some duty was owing to 
him by defts.—McCaRneE tr. GUINNESS 
(1876), I. R. 10 C. L. 21.—-IR. 

33 xix. ~——.}—-A DN Ghyll held 
Hable for the result. of blasting opera- 
tions performed in bis own grounds 
without sufficient care to prevent 
injury to persons in adjoining grounds, 
—PATERSON v, LINDSAY (1885), 23 
Sc. L. HR. 180.—SCOT. 


33 xx. .}-—GAVIN vt. ARROLL & 
Co. (1889), 16 TR. (Ct. of Sess.) 509 ; 
26 Sc. L. Rt. 370.—SCOT. 


33 xxi. Held: a stevedore 
was not Hable for injuries sustained 
by one of bis servants in consequence 
of defects in the ship upon which the 
stevedore was employed, there being 
no particular circumstances to lay 
the duty of inspection upon him,— 
SIMPKON 0. BURRELL & SON & PATON 
ee 23 KR. (Ct. of Sess.) 590.— 

















33 xxii. .)—Negligence per se in 
not a ground of Hability & can only 
infer Hability where it has caused u 
breach of duty.—CLELLAND v. RonB, 
{1911] S. C. 253.—8COT. 


33 xxili. -/-M'‘LrEop v. St. AN- 
DREWS’ MAGISTRATES, [1924] 8. C. 960. 
— §COT. 


83 xxiv. ——.J—Where in 
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for a negligent loss of the goods while under his 
charge.—GILBART v. DALE (1836), 5 Ad. & EI. 
543; 2 Har. & W. 383; 1 Nev. & P. K. B. 22; 
GL. J. K.B.3; 111 E. R. 1270. 


anno :—Apld. Mid. Ry. v. Bromley (1856), 17 (. B. 


34. -|—In case for an injury to pltf.’s 
reversionary interest by deft.’s obstruction of a 
watercourse on his land & thereby sending water 
upon & under the house & land in the occupation 
of pltf.’s tenant, deft. pleaded, that the obstruction 
was caused by the neglect of the pltf.’s tenant to 
repair a wall on the demised land, that in conse- 
quence it fell into the watercourse, & caused the 
damage, & that within a reasonable time after 
deft. had notice he removed it :—Held: to be a 
bad plea, it not showing any obligation on the 
tenant to repair the wall merely as terre-tenant. 
Qu. : whether it would have been good if it had.— 
BELL v. 'TWENTYMAN (1841), 1 Q. B. 766; 1 Gal. 
& Dav, 223; 10 L. J. Q. B. 278; 6 Jur. 366; 113 
KR, 1324. 

Annotations :-—Distd. Taylor rv. Ste 345), 5 L. OS 
214. eld. Carstairs 1. Taylor (ie? an He qe pene 
217% mhries #7. Cousi 7 ae 239 ; 
(aoodhart oe Hvelt (E883) 2s Che db tae, Coes ey See 
35. — A declaration in case stated, by 

way of inducement, that pltf. was possessed of a 

dwelling-house as tenant to deft., & that deft., 

at the request of pltf., promised to fit up a cellar 
for a wine cellar, with brick & stone binns; & 
then charged that it became the duty of deft. to 
use due care in fitting up the same, but that he 

did not, & that the slabs gave way, & broke 

pitf.’s wine bottles. It was proved that deft. 

did fit up a wine cellar with brick & stone binns ; 

but that pltf. afterwards required more binns to 

be made, & deft. consented to have the partitions 
carried up to the roof of the cellar. The workmen, 
however, by pltf.’s directions, erected the new 
partitions upon the centre of the slabs which 
covered the binns first: made, & the slabs then gave 
way. It was proved that those slabs would have 
been strong enough to bear the weight of empty 











* 
J 


that of full bottles:—Held: under these cir- 


cumstances no breac : ’ 
ach of duty was shown, deft. | Or excuse. 


having only undertaken to fit up a wine cellar 
with brick & stone binns, & not one of any par- 
ticular character.—RICHARDSON v. BERKELEY 
(1847), 10 L. T. O. S. 203. 

36. --—-.]|—The declaration stated that defts. 
were possessed of a mooring anchor, which was 
kept by them fixed in a known part of a navigable 
river, covered by ordinary tides, that the anchor 
had become removed into, & remained in, another 
part of the river covered by ordinary tides, not 
indicated, whereof defts. had notice, & although 
they had the means & power of refixing & securing 
the anchor, & indicating it, they neglected so to 
do, whereby pltfs.’ vessel, whilst sailing in a part of 
the river ordinarily used by ships, ran foul of & 
struck against the anchor, & was thereby damaged, 
etc. :—Held: bad, for not showing that defts. 
were privy to the removal of the anchor, or that 
it was their duty to refix it & to indicate it.— 
HANcock v. YORK, NEWCASTLE & BERWICK Ry. 
Co. (1850), 10 C. B. 348; 14 L. T. O. S. 467; 138 
EK. R. 140. 

87. ———.]—Negligence creates no cause of 
action unless it expresses a breach of a duty 
(ERLE, C.J.).—Durron v. PowLEs (1862), 2 B. & S. 
191; 31L.J.Q.B.191; 6L. T. 224; 8Jur.N.S8S. 


quence of some positive act a duty ts 
created to do some other act or exercise 
some special care so as to avoid injury 





to others, the person concerned is Hable 
for damage caused to those to whom 
he owes such duty by an omission to 
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970; 10 W. R. 408; 1 Mar. L. C. 2093; 121 E.R, 
1043, Ex. Ch. 

38. .]—Pltf., a carman, being sent by his 


employer to defts. for some goods, was directed 

by a servant of defts. to go to the counting house. 

In proceeding along a dark passage of defts. in the 

direction pointed out, pltf. fell down a staircase, 

& was injured :—Held: defts. were not guilty of 

any negligence ; for if the passage was so dark that 

pltf. could not see his way, he ought not to have 
proceeded; & if, on the other hand, there was 
sufficient light, he ought to have avoided the 

danger.—WILKINSON v. FAIRRIE (1862), 1 H. & C. 

633; 32 L. J. Ex. 73; 71. T. 599; 9 Jur. N.S. 

280; 158 E. R. 1038. 

Annotations :—Apld. Lewis v. Ronald (1909), 101 L. T. 434, 
Refd. Nicholson v. L. & Y. Ry. (1865), 34 L. J. x. 84: 
Indermaur r. Dames (1866), L. R. 1 C. P. 2743 Paddock 
v. N.-E. Ry. (1886), 18 L. T. 60; Latham v. Johnson & 
Nephew, [1913] 1 K. B. 398. 

39. —--.]—-SKELTON v. LONDON & NORTH 
WESTERN Ry. Co., No. 91, post. 

40. - -----.])—Pltfs., merchants at Valparaiso, 
received through defts. a telegram purporting to 
come from London & addressed to them, ordering 
a large shipment of barley. No such message was 
ever in fact sent to pltfs. The misdelivery of the 
message was caused by the negligence of defts., 
& occasioned heavy loss, to pltfs., in consequence 
of a fallin the market price of barley. In an action 
to recover the amount of this loss :—Held: there 
was no duty owing by defts. to pltfs. in the matter, 
either by contract or law, & therefore no action 


| would lie.-—DIcKSON v. REUTER’S TELEGRAM Co. 


(1877), 3¢.P. D.1; 371. T. 370; 42 J. P. 308 ; 
26 W. R. 233; sub nom. DIxONn v. REUTER’S TELE- 
GRAPH Co., Ltp., 47 L. J. Q. B. 1, C. A. 


Annotations :-—Consd. Cunnington vr. G. N. Ry. (1883), 49 
L. T. 392. Dbtd. Brown v. Low (1895), 72 L. T. 779. 
Consd. Starkey v. Bank of England, [1903] A. C. 114. 
Refd. Coventry, Sheppard vr. G. E. Ry. (1883), 49 I. T, 
641: Firbank’s Exors. «. Humphreys (1886). 18 Q. B.D. 
543; Edwards r. Porter, MeNeall 7. Hawes, [1923] 2 K. B. 
aed. 


41, -——.|]—In point of law no negligence can 


bottles ; but some of the witnesses thought not ! EEE Ye EEE OF LOne er 3 Ty my oe carn Le coe 


sideration in punishing him, but it is impossible 
to say that any negligence can be a justification 
If so, there can be no reason why 
pltf.’s should not take advantage of the fact that 
the cheque was stolen & forged, & recover. There 
is another ground upon which the plea is bad : 
there can be no negligence without neglect: of some 
duty ; there was no duty here, no relation between 
plitfs. & deft. which could cause any duty to exist 
from pltfs. to deft. (BRETT, L.J.).—PATENT 
SAFETY GUN CoTTON Co. v. WILSON (1880), 49 
L. J. Q. B. 713, C. A. 


Annotation :-—Refd. Morison vr. London County & West- 
niinster Bank (1913), 108 L. T. 379. 


42. .|—It is undoubtedly correct to say 
that actionable negligence consists in the breach 
of some duty & that if a duty is not shown to exist 
there can be no negligence (WILLIAMS, J.).— 
GRayY v. NORTH EASTERN Ry. Co. & WASHINGTON 
COLLIERY Co., TUCKER & Co. v. SAME (1883), 48 
L. T. 904, D. C. 

43, ——.|—HEAVEN v. PENDER, No. 9, ante. 

44, .|—Pltf. in 1865 purchased certain 
Turkish bonds, which were drawn for payment in 
1874. Not knowing that they had been so drawn, 
pltf. presented the coupons attached to his bonds 
at the office of defts., the contractors for the 
loan, regularly down to 1876, & they were duly 
cashed. The Turkish Govt. failed to furnish 








discharge it.--HALLIWELL wv. JOHAN- 
NESBURG MUNICIPAL COUNCIL, [1912] 
App. D. 659.—S. AF. 
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Sect. 2.—Duty to take care: Sub-sect. 1.] 


defts. with any funds from 1876 for the payment 
of either the coupons or the bonds drawn for pay- 
ment. Plitf., having subsequently discovered that 
his bonds ought to have been paid off in 1874, 
brought this action against defts., on the ground 
that they had been furnished with the money 
due to him from the Turkish Govt., & that they 
had negligently omitted to give him due notice of 
this fact. Defts. admitted that they had in 1874 
had funds to pay off all bonds then drawn off, but 
it appeared that on a settlement of accounts 
between themselves & the Turkish Govt., made 
previously to the commencement of this action, 
they had repaid to the latter all moneys then in 
their hands, & which had been received by them 
for the service of the loan :—Held: pltf. was not 
entitled to recover, as defts. had been under no 
obligation to give him notice of the fact of his 
bonds having been drawn, & had only been bound 
to pay off any drawn bonds brought to them while 
they still held moneys for the service of the loan.— 
NORGROVE v. IMPERIAL OTTOMAN BANK (1885), 
1T. L. R. 381, D.C. 








45. ——.|—THOMAS v. QUARTERMAINE, No. 10, 
ante. 
46. -|—WAKELIN v. LONDON & SOUTH 


WESTERN Ry. Co., No. 4, ante. 

47. -|—Deft.’s horse, by the negligence of 
deft.’s servant, ran away with a cart, & turned 
from a highway into the vard of deft.’s house, 
which opened on to the highway. Pltf.’s wife, 
who happened to be paying a visit at deft.’s house, 
ran out into the yard to see what was the matter, 
when she was met & knocked down by the horse 
& cart, receiving serious injuries:—Held: as 
deft.’s servant was not bound to anticipate that 
pltf.’s wife would be in the yard, there was no duty 
on the part of deft. towards pltf.’s wife, & the 
action, therefore, was not maintainable.—ToL- 
HAUSEN v. DAVIES (1888), 58 L. J. Q. B. 98; 
5 T. L. R. 18, C. A. 

Annotations :--—Consd. Gayler & Pope v. Davies, [1924] 
2K. B. 75. Refd. Berg v. Rotterdamsche Lloyd (1918), 
34 T. L. R. 272. 

48. -|—Defts. owed no duty to pltf., by 
statute or by contract, but there was evidence of 
a course of conduct on the part of defts., which 
pltf. knew. Defts. interrupted that course of 
conduct, & pltf. in consequence met with an 
accident. There was no evidence that pltf. on 
the faith of the expectation that defts. would 
continue their course of conduct was misled by 
their discontinuance :—Held: defts. were not 
hable. 

@u.: if there had been evidence that pltf. had 
been so misled, defts. would have been liable.— 
LOADER v. LONDON & INDIA Docks JoINT Com- 
MITTEE (1891), 56 J. P. 165; 8 T. L. BR. 5, C. A. 








ee ——-.|—THOMPSON v. SCHMIDT, No. 128, 
post. 
50. .]—Deft., who was a master lighter- 





man, was employed to carry a cargo from a wharf 
to a ship for loading, for which purpose he supplied 
a barge. He sub-contracted with a third person 
to take his barge from the wharf to the ship & 
return it when unloaded. 

Pltf., who was a stevedore’s man, was employed 
by a master stevedore in unloading the barge. 
Stepping back to get clear of the crane which was 
hoisting the cargo, he fell backwards through the 
hatchway, which was uncovered, into the cabin 
of the barge. The accident occurred after dark. 
Deft. had not furnished the barge with a cover for 
the hatchway. Plitf. brought an action against 


NEGLIGENCE. 


deft. for compensation for the personal injury 
which he had sustained :—Held: the accident Ne 
pltf. did not directly result from any breach of duty 
on the part of deft., it being no part of his duty 
to see that the hatchway was kept covered ; 
therefore the action failed.—O’NEIL v. EVEREST 
(1892), 61 L. J. Q. B. 453; 66 L. T. 396; 56 
A P. 612; 8 T. L. R. 426; 7 Asp. M.L. C. 163, 

A. 

51. ———.]——Le LIEvRE v. GOULD, No. 26, ante. 

52, ———.]—Pltf. suffered considerable losses 
through the negligence of deft., his agent & 
manager. The jury found that pltf. also was 
guilty of negligence which partly contributed to 
the loss :—Held: this was no answer to pltf.’s 
claim, as pltf. owed no duty to deft.—BECKER v. 
MeEpp (1897), 13 T. L. R. 313, C. A. . 

53. -|—Wagons belonging to the Calc- 
donian Ry. co. were filled with coal from pits on 
that ry. co.’s system, & delivered to the Glasgow 
& South Western Ry. co. at Dumfries Station, who 
had an agrcement with the Gas Comrs. of Dumfries 
to haul the coal from the station to the gasworks. 
The station & the gasworks were connected by 
the Gas Comrs.’ tramway line running along a 
public street. The Glasgow & South Western 
supplied the men & horses to haul the wagons, 
& once the wagons left the Caledonian co.’s 
system they were not under their control. In 
conducting the wagons into the gasworks, two 
wagons at a time were taken along the tramway ; 
but owing to a descent & ascent, one of the 
wagons Was as usual uncoupled at the top of the 
descent, & the other taken on at a sharp trot 
to rush the ascent. While this was being donc 
an obstruction got in the way, & the first wagon 
had to be pulled up ; but the brake of the second 
wagon refused to act, & the husband of resp., 
who was in the employ of the Glasgow & South 
Western Ry. co., was caught between the two 
wagons & killed. Resp. raised this action against 
both ry. cos., & the question was whether there 
was a relevant case made against the Caledonian 
Ry. co. There was no averment as to the state 
of the wagons before they left the Caledonian Ry. 
co.’s system :—Held: resp.’3 averments did not 
show that there was any duty cast on the Cale- 
donian Ry. co. in respect to any one using the 
wagons on behalf of the Glasgow & South Western 
Ry. co. to take care that the wagons were in proper 
order after the coal had been delivered at Dumfries 
Station & therefore the Caledonian Ry. co. must be 
dismissed from the action.—CALEDONIAN Ry. Co. 
v. MULHOLLAND, [1898] A. C. 2163; 67 L. J. B.C. 
1; 46 W. R. 236; 14 T. L. R. 413 sub nom. 
a Ry. Co. v. WARWICK, 77 L. T. 570, 





Annotations :—Refd. Marney v. Scott, [1899] 
Blacker v. Lake & Kiliot (1912), 106 L. T. 53 


54. -——.]—Where there is a reckless state- 
ment of fact, intended to be acted on, made to 
another by a person who owed a duty to that other 
to take reasonable care, it is actionable if it causes 
damage (LORD ALVERSTONE, C.J.).—-PRITTY v. 
CHILD (1902), 71 L. J. K. B. 512; 18 T. L. BR. 400, 
D.C 


55. -|—Defts., who were the owners of 
premises, let them to a person, who sublet part to 
aco. Pltf.’s husband was the manager of the co., 
& he & his wife resided in part of the premises let 
totheco. They had the use of a lavatory in which 
there was a flush cistern affixed to the wall some 
feet from the floor. Pltf. & her husband com- 
plained that the cistern was unsafe & in a dangerous 
condition owing to the vibration caused by certain 
engines belonging to defts., which were upon 


: Q. LB. 986 5 





Part I.—GENERAL PRINCIPLES. 


adjoining premises. Defts. thereupon sent their 
workmen, who fixed a bracket under the cistern 
to support it. Some months afterwards the 
bracket gave way & fell upon pltf., who was in 
the lavatory, & injured her. In an action to 
recover damages, the jury found that the bracket 
fell by reason of the working of the engines, 
which caused vibration amounting to a nuisance, 
that the bracket was negligently put up & was 
left in a dangerous condition :---Held: defts. 
owed no duty to her, & therefore she could not 

recover on the ground of negligence.—MALONE v. 

LASKEY, [1907] 2 K. B. 141; 76 L. J. K. B. 1134; 

97 a T. 324; 23 T. L. R. 399; 51 Sol. Jo. 356, 

C. A. 

Annotations :—Refd. Blacker v. Lake & Elliot (1912), 106 
L. T. 533; White v. Steadman (1913), 109 L. T. 249. 
56. —--—.]—CARLISLE & CUMBERLAND BANK- 

ING Co. v. BRAGG, No. 181, post. 

57. .]|—Pltfs. made a contract with a firm 
of shipbuilders that the firm was to build for 
pltfs. a steamship in conformity with Lloyd’s 
Rules & in accordance with a specification pro- 
viding that it was to be 100 Al with widely spaced 
hold pillars. The management) committee of 
Lloyd’s Register approved of the plans & super- 
vised the building & gave a certificate that the 
vessel was of the 100 Al class with widely spaced 
hold pillars. On her first voyage the foundations 
of some of the hold pillars gave way & the vessel 
was thereby injured. In an action by _ pltfs. 
against the chairman, deputy-chairman, & trustees 
of Lloyd’s Register for damages for alleged breach 
of duty or negligence in passing the vessel as being 





in accordance with Lloyd’s Rules when she was ° 


not :—Held: pltis. had no contract with the defts., 
& defts. owed no duty to pltfs., & therefore pltfs. 
were not entitled to recover. 

It was idle to talk of negligence unless the party 
charged with it was under some duty (SANKEY, J.). 
—AUSTRALIAN STEAM SHIPPING Co., LTrp. v. 
Devitt (1917), 33 T. L. RR. 178. 


58. -]—In an action for negligence & 
breach of duty, not for fraud, Statute of Frauds 
Amendment Act, 1828 (c. 14), does not apply, & 
an action may be maintained on a parol repre- 
sentation as to the credit of another person, if 
arr negligently & in breach of a duty owing to 
pitt. 

Applt., who was a customer of resp. bank, 
when on a visit to Canada, was given by the 
general manager of the bank a letter of intro- 
duction to the branch managers asking them, if 
he applied to them for assistance & advice, to 
place themselves at his disposal. Le called upon 
G., who was the branch manager of the bank at 
V., & discussed the question of investments with 
him, & acting as he alleged, on the advice of G., 
he invested a large sum of money in an invest- 
ment which turned out badly, & the money was 
lost. It was admitted that G.’s advice was given 
honestly. Applt. brought an action against the 
bank to recover the loss, & the jury found that G. 
had authority to advise him to make the invest- 
ment, & the advice was negligently & unskil- 
fully given, & judgment was entered for pltf. The 
Ct. of wn ay ordered judgment to be entered for 
the b :—Held: although the point was not 
taken at tho trial that there was no evidence that 
G. had authority to bind the bank, or that the bank 
owed any duty to pltf., it was open to defts. to 
raise the points in the Ct. of Appeal under R. S. C., 
Ord. 58, rr. 1, 4, & there was in fact no evidence 
of such authority or breach of duty.—BANBURY 
v. BANK OF MONTREAL, [1918] A. C. 626; 87 L. J. 
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K. B. 1158; 119 L. T. 446; 34 T. L. R. 518; 

62 Sol. Jo. 665, H. L. 

Annotations :—Refd. Hearn v. Southern Ry. (1925), 41 
T. L. R. 305. Mentd. Calmenson v. Merchants’ Ware- 
housing Co. (1920), 125 L. T. 129; Dey v. Mayo, [1920] 2 
K. B. 346; Everett v. Griffiths, (1921) 1 A. C. 631. 

59. -| — Defts. owned two floating docks 
called the East & West Floats. <A boilermaker, 
who was working for a contractor on a ship lying 
in the East Float, left the ship at 4.45 on a 
December afternoon to go to the latrine & was never 
seen alive again. There was a dense fog at the 
time. His way from the ship to the latrine lay 
southward across a piece of ground bounded on 
the east & west by the two floats & on the south 
by the waterway connecting them & then over a 
bridge crossing the waterway, the latrine being at 
the south end of the bridge. A line of posts & 
chains was placed round the three sides of the land 
which were surrounded by water. The chains 
were taken down from time to time to afford access 
to the quay, but the dock officials had instructions 
to see that they were kept in position so far as 
practicable. ‘The man’s body was found in the 
West Float opposite to a point where there was a 
gap in the line of chains, the chain having been 
taken down for the convenience of some men 
working on the quay *& having been left down for 
several days. The quay side of the West Float 
was nearly fifty yards out of the man’s proper 
course. In an action by his widow under Fatal 
Accidents Act, 1846 (c. 93), against defts. for 
damages for the death of her husband :—Held: 
in the circumstances, the failure of defts. to keep 
the chain in position was not a breach of any duty 
owed by them to the deceased, & the action failed. 

Semble: also, on the principle of Wakelin v. 
London & South Western ty. Co., No. 4, ante, as- 
suming negligence, the trial judge was entitled to 
find that pltf. had not proved that the negligence 
was the cause of the death. 

It is not disputed that deceased man came within 
the class [of invitees]. He came upon the dock 
property & passed to & from the vessel where he 
was engaged upon business which concerned both 
the dock co. & himself; & he was entitled, subject 
to using reasonable care on his part, to expect that 
the dock co. should use reasonable care to protect 
him from any unusual danger known to the co. & 
not known to or reasonably to be expected by him. 
It is important, to bear in mind the exact nature 
of the applt.’s duty to deceased. It was not to 
give him absolute protection in whatever part of 
the applt.’s premises he might be found, but only 
to use reasonable care for his safety while he was 
upon their land & acting in compliance with their 
invitation & this duty must be limited ... to 
those places to which he might reasonably be 
expected to go in the belief, reasonably entertained, 
that he was entitled or invited to do so (LORD 
CAVE, C.).—MERSEY Docks & HARBOUR BOARD 
v. PROCTER, [1923] A. C. 253; 92 L. J. K. B. 479 ; 
129 L. T. 34; 39 T. L. R. 275; 67 Sol. Jo. 400 ; 
16 Asp. M. L. C. 1238, H. L. 

60. Applicable to recreation as well as to work— 
Accident at game of golf.|—-PItf., while she was 
carrying deft.’s golf clubs on a golf course, was 
struck with a golf club by deft. when she, deft., 
was demonstrating a stroke to pltf.’s brother, 
with whom deft. was playing. In an action for 
damages for personal injuries caused by negligence 
the jury found that deft. was guilty of negligence 
which brought about the accident, & that pltf. 
was not guilty of negligence & did not take the 
risk of such an accident by going on the course 
as a spectator, & they awarded pltf. damages :— 
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Held: there was no reason why deft. should be 
excused merely because the accident took place 
in the course of recreation rather than of work, & 
as pltf. had not agreed, by going on the course 
as she did, to take the risk of being injured by 
negligence, pltf. was entitled to judgment.— 
CLEGHORN v. OLDHAM (1927), 43 T. L. R. 465. 
Injuria absque damno.j—See Action, Vol. I., 
p. 29, Nos. 231, 232. 
Damnum absque injuria.! 
pp. 29-35, Nos. 233-274. 





See Action, Vol. L, 


SUB-SECT. 2.—HOW ARISING. 

61. Contract.|—-Wherever there is a contract, 
& something is to be done in the course of the 
employment which is the subject of that contract, 
if there is a breach of duty in the course of that 
employment, the party injured may recover cither 
in tort or in contract. 

In case, the declaration alleged that A. employed 
B. as a broker, to sell & deliver oil, on the terms 
contained in such contracts of sale as should be 
made with persons who should become purchasers 
thereof, for reasonable commission to B.: That 
Bb. accepted the employment, & sold oil to C. 
on the terms of payment on delivery: That 
it thereupon became the duty of B. not to deliver 
the oil without payment: That B. delivered the 
oil to C., but did not obtain payment, whereby 
pltf. was damnified :—Held: this declaration sect 
forth a good cause of action: the duty of B. 
arose out) of the contract.—BROWN v. BOORMAN 
(1844), 11 Cl. & Fin. 1; 8 BE. R. 1003, H. LL. ; affy. 
S. C. sub nom. BOORMAN v. Brown (1842), 3 
Q. B. 511, Ex. Ch. 

.tnaotadtions :-—Consd. Courtenay +. Earle (1850), 10 CG. B. 
73. Refd. Howard r. Shepherd (1850), 9 (. B. 297; 
Marfell vt. South Wales Ry. (1860), 8 C. B. N.S. 525; 
Dutton vr. Powles (1861), 2 B. & S&S. 174; Baylis vc. Lintott 
(Is73), L. R. 8 C. BP. 3455 Hyman vr. Nye (1881), 6 
Q. B. D. 6385; Steljes +. Ingram (1903), 19 T. L. R. 534. 


- Mid, Ry. v. Withington District L. B. (1883), 49 
L. TV. 489. 





Breach may not amount to negli- 
gence.|—The case of Brown v. Boorman, No. 61, 
ante, does not decide that the neglect to perform 
a contract is in every case, a breach of duty for 
which an action of tort will lie —CoURTENAY v. 
EARLE (1850), 10 C. B. 73; 1L.M. & P. 764; 20 
LJ.C.P.73; 15 Jur. 153; 138 EF. R. 30. 
_{nnotation -—Apld. Woods v. Finnis (1852), 7 Exch. 363. 
63. — .|—An action on the case will not 
lie for every neglect to perform a contract.— 
Woops v. FINNIS (1852), 7 Exch. 363 ; 21 L. J. Ex. 
Te ; 18 L. T. O. S. 3313; 16 Jur. 936; 155 BK. R. 
988. 


Annotations :--Mentd. Hooper +. Lane (1857). 6 H. I. Cas. 
443; Hemming r. Hale (1859), 7 C. B. N.S. 487. 


64. .|—A declaration stated that pltf., at 
deft.’s request, delivered to deft., then being a 
livery stable keeper, a horse of pltf., to be by him 
taken due & proper care of, & to be kept in a 
separate stall in deft.’s stable, for reward to deft. 
to be paid by pltf. in that behalf. Deft. accepted 
the care & custody of the said horse upon the 
terms aforesaid; yet he would not take duc & 
proper, or any, care thereof, or keep it in a separate 
stall, & by means of the premises the horse was 
so kicked by other horses that it became of no 
value to pltf. Deft. pleaded “not guilty”; & 
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ARD CHEMICAL Co. (1907), 2 Ik. L. R. 


ee ee 


ARL v. Rkip (1911), 


18 O. J mn 7 . ‘ . ¢ 
Ook ass -0AN | housed haa an 


NEGLIGENCE. 


at the trial a verdict was found for pltf., with £7 

damages :—Held: the cause of action was 

founded on contract, not on tort.—LEGGE v. 

TUCKER (1856), 1 H. & N, 500; 26 L. J. Ex. 71 ; 

28 L. T. O. S. 145; 2 Jur. N. S. 1235; 5 W. R. 

78; 56 BE. R. 1235. 

-innotations :-—Refd. Morgan v. Ravey (1861), 30 L. J. Fx. 
131; Baylis vr. Lintott (1873), L. R. 8 GC. P. 345; Bryant 
v. Herbert. (1878), 3 C._P. D. 189. Mentd. Turner v. 
Stallibrass (1897), 67 L. J. Q. B. 52. 

65. |—A declaration alleged that deft. at 
the time of the promise & negligence therein 
alleged, was the owner of a hackney cab at the time 
of the promise conducted by his servant; that 
pltf. at his request hired it of him, & deft. promised 
to convey pltf.’s luggage safely, but not regarding 
his duty or promise negligently lost the same :— 
Held: the action was founded on contract.— 
BAYLis v. Linrotr (1873), L. R. 8 C. P. 3453; 42 
L. J. C. P. 1193; 28 L. T. 666. 
sein :—Refd. Bryant vr. Herbert (1878), 3 Cc. PL. OD. 


66. —-— Implied promise.}]—-An_ innkeeper, 
though guilty of no negligence but even diligent, 
is liable for the loss or injury of the goods of his 
guest not arising from the negligence of the guest, 
the act of God, or the Queen’s enemies. 

Wherever a relation exists between two parties, 
which involves the performance of certain duties 
by one of them & the payment of reward to him 
by the other, the law will imply, or a jury may infer, 
a promise by each party to do what is to be donc 
by him. ‘Therefore an action may be maintained 
against the exors. of an innkeeper on his implied 
promise to keep safely & without diminution the 
goods of his guest. The exors. are also liable in 
‘* tort,” the loss of the goods being a wrong com- 
mitted within Civil Procedure Act, 1833 (c. 42), 
s. 2.—MORGAN v. RAVEY (1861), 6 IL. & N. 265 ; 
30 L. J. Ex. 1381; 3 L. T. 784; 25 J.P. 37635 9 
W. RR. 376; 158 E.R. 109. 

Annotations :-—~—Refd. Baylis vr. Lintott (1878). L. R. 8 CLP. 
345; Herbert. r. Markwell (1881), 45 L. TT. 649; Medawar 
v. Grand Hotel Co., (1891} 2 Q. B. It. Mentd. Batthyany 
v, Walford (1887), 36 Ch. DD. 2693) Robb «. Green, 7 77° 
2Q. B21; Jackson rv. Watson, [1009] 2 K. 1. 198. 

Must be privity of contract.|——-See BuUILb- 

ING CONTRACTS, Vol. VII., p. 449, Nos. 476-478 ; 

ConTRACT, Vol. XII., pp. 49, 50, Nos. 269-276. 
67. Knowledge of risk.]—In an action for negli- 

gence in galvanising wire sent by pltf. to be gal- 

vanised by deft., it is no misdirection on the part 
of the judge if he tell the jury that if, when the 
wire was sent by pltf. to deft., it was in such a state 
that he could not galvanise it without spoiling it, 
it would be negligence on the part of deft. to 
galvanise it.—CoMBE v. SIMMONDS (1853), 1 W. Kh. 
289 ; sub nom. COOMB v. Symons, 1 C. 1. R. 3). 
Degree of care required.|—See Sub-sect. u, 








post. 
Sale of goods.|—Sce SALE OF GOODs. 
Special relationships.}—See Part VI., post, 
Statutory duties.|—-See Part V., post. 
Ownership, possession or control of property.| 
See Part IT., post. 
Proximity to property.|——See Part IT., post. 
Highways & vehicles.|—See Part ITI., post. 


SUB-SECT. J.— DEGREE OF CARE REQUIRED. 
A. General Rules. 


68. Ordinary care required.|——It is not expected 
that a man should use all possible diligence; if 


PART I. SECT. 2, SUB-SECT. 3.—A. 
68 i. Ordinary care required.)—A 
goods to be ware- 


oused has a ht to expect that the 


Part I.—GENERAL PRINCIPLES. 


he used due fair diligence it is sufficient (Lorp 
KENYON).—RIDLEY v. BLACKETT (1795), Peake, 
Add. Cas. 62; 170 EF. R. 195, N. P. 

69. ———-.|—-If negligence be an ingredient in 
such a case, the question for the jury is not whether, 
by using other trucks or keeping better watch, the 
loss might possibly have been prevented, but 
whether that ordinary & reasonable amount of 
care, prudence, & caution has been used which was 
usually resorted to in such cases by defts. & others 
similarly situated. Where negligence is sought to 
be imported into such a case it is allowable to 
defts. to show that they & other carriers have 
been accustomed to deal with such goods in the 
same manner & without loss for a great number of 
years. Negligence is not simply made out by 
proof that a loss has occurred which might by 
possibility & with extraordinary foresight & 
prudence have bcen avoided.—ROTHSCHILD v. 
RoYAL Mali STEAM PACKET Co. (1851), 18 L. T. 
O.S. 334. 

70. —-—.]|—STOOMVAART MAATSCHAPPY NEDER- 
LAND v. PENINSULAR & ORIENTAL STEAM NAVIGA- 
TION Co., No. 77, post. 

71. -.|—HEAVEN v. PENDER, No. 9, ante. 

72. ——--.|—SNOOK v. GRAND JUNCTION WATER- 
WORKS Co., LTp., No. 3, ante. 

73. Depencs on circumstances.|—The principle 
as to negligence is, that a man must bring skill 
& precaution proportionate to the danger to the 
public in the employment he is engaged upon, & 
this is to be measured by all the circumstances, 
as, for instance, in the case of driving, with reference 
to the size & character of the horse, the nature of 
the vehicle, the place where, & the time when, he 
a aa v. DAYRELL (1847), 8 L. T. O.S. 
338. 

74, ———.| — Forp v. LONDON & 
WESTERN Ry. Co., No. 17, ante. 

75. What may be taken into consideration — 
General usage.|—It is not enough that they do 
what is usual if the course ordinarily pursued is 
imprudent & careless; for no one can claim to 
be excused for want of care because others are as 
careless as himself ; on the other hand, in consider- 
ing what is reasonable, it is important to consider 
what is usually done by persons acting in a similar 
business (COCKBURN, C.J.).—BLENKIRON v. GREAT 
CENTRAL GAS CONSUMERS Co. (1860), 2 F. & F. 
437; subsequent proceedings, sub nom. BLENKIRON 
2. GREAT CENTRAL GAS CONSUMERS Co., STURGEON 
v. SAME, 3 L. T. 317. 

716. ——-- —---.]—Bryanr v. Nortu METRO- 
co TRAMWAYsS Co. (1890), 6 T. L. BR. 396, 
.tnnotatiuns :—Mentd. Clarke v. West| Hain Corpu., [1914] 

2K. LB. 448; Skeate v. Slaters, (1914) 2K. B. 429. 





SOUTH 


B. Unusual Risks. 


Z peaeons goods or matter.|—See Part II., Sect. 
post. 
Dangerous employment.|—See MAsTER & 
SERVANT, Vol. XX XIV., pp. 194 ef seq. 

Special relationship.|—See Part VI., post. 
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C. Imminence of Risk. 


77. General rule.|——A man may not do the 
right thing, nay may even do the wrong thing, & 
yet not be guilty of neglect of his duty, which is 
not absolutely to do right at all events, but only 
to take reasonable care & usc reasonable skill ; 
& I agree that when a man is suddenly & without 
warning thrown into a critical position, due 
allowance should be made for this, but not too 
much (LORD BLACKBURN).—STOOMVAART MAATS- 
CHAPPY NEDERLAND v. PENINSULAR & ORIENTAI, 
STEAM NAVIGATION Co. (1880), 5 App. Cas. 876 ; 
43 L. A ke 610 > 29 Ww. R. 173 H 4 Asp. M. L. C. 360, 
H. L. 

Annotations :—Consd. The Benares (1883), 9 P. DD. 16, 
Refd. Scicluna v. Stevenson, The Rhondda (1883), 8 App. 
Cas. 549; Woodley v. Michell (1883), 11 Q. B. D. 47; 
The Beryl] (1884), 9 P. D. 137; Cayzer v. Carron Co. (1884), 
9 App. Cas. 873; The Harton (1584), 50 L. T. 370; The 
Boynton (1898), 14 T. L. R. 1733; Admiralty Comrs. rv. 
S.S. Volute, [1922] 1 A. C. 129. Mentd. The Main (1886), 
11 P. D. 132; The Vallejo (1887), 4 T. L. R. 169; The 
Memnon (1888), 4 T. L. R. 501; S.S. Lebanon v. S.S8. 
Coto, The Ceto (1889), 14 App. Cas. 670; The City of 
Berlin (1907), 98 L. T. 298. 

78. Act involving risk to others—Self defence.| 
—Trespass & assault will lie for originally throwing 
a squib, which after having been thrown about in 
self-defence by other persons, at last put out the 
plitf.’s eye. 

I look upon all that was done subsequent to 
the original throwing as a continuation of the first 
force & first act, which will continue till the squib 
was spent by bursting, & I think that any innocent 
person removing the danger from himself to 
another is justifiable. ...I do not consider 
[them] as free agents in the present case, but acting 
under a compulsive necessity for their own safety 
& self-preservation (DE GrREy, C.J.).—Scorr v. 
SHEPHERD (1773), 2 Wm. Bl. 892; 3 Wils. 403 ; 
96 E. R. 525. 

Annotations :-—Consd. Whalley v. L. & Y. Ry. (1884), 13 
Q. B.D. 131. Refd. Leame v. Bray (1803), 3 Kast. 593; 
Langridge v. Levy (1837), 6 L. J. bx. 137; M‘Laughiin v. 
Pryor (18412), 4 Scott, N. R. 655; Rich v. Basterfield 
(1846), 2 Car. & Kir. 257; Sharrod v. L. & N. W. Ry. 
(1849), 4 Exch. 580; The George & Richard (1871), 
L. R.3 A. & BK. 466; Sneesby v. Ll. & Y. Ry. (1874), L. R. 
9 Q. B. 263; Holmes v. Mather (1875), 44 L. J. Ex. 176 ; 
Clark v. Chambers (1878), 3_Q. B. D. 327: Latham v. 
Johnson & Nephew, [1913] 1 K. B. 398; H.M.S. London, 
(1914) P. 72; Weld-Blundell v. Stephens, [1920] A. C. 
956; Singleton Abbey (Owners) v. Paludina (Owners), 
Tho Paludina (1926), 95 L. J. P. 135. Mentd. Clifford v. 
Brooke (1806), 13. Ves. 131; Fitzsimons v. Inglis (1814), 
5 Taunt. 534; Gilbertson v. Richardson (1848), 5 C. LB. 
502; Coward v. Baddeley (1859), 33 L. T. O. S. 125; 
Seymour v. Greenwood (1861), 6 H. & N. 259; Clark 
”, Hoskins (1868), 37 L. J. Ch. 561; R.v. Ashwell (1885), 
16 Q. B. D. 190; Ruoff v. Long, [1916] 1 K. B. 148; 
Bradley v. Newsom, [1919] A. C. 16; Britannia Hygienic 
Laundry Co. v. Thornycroft (1926), 135 L. T. 83. 

79. Act involving risk to doer — Choosing 
alternative danger.]—If through the default of a 
coach proprietor, in neglecting to provide proper 
means of conveyance, a passenger be placed in 
so perilous a situation as to render it prudent for 
him to leap from the coach, whereby his leg is 
broken, the proprietor will be responsible in 
damages, although the coach was not actually 


overturned. 


building in which they are placed 
shall be reasonably fit. for the purpose, 
but he has no right to expect more 
than ordinary & average care in that 
respect, & it is only in the absence of 
Buch care on the warehouseman’s part 
that he will be Hablo.—WILMOT v. 
rae (1855), 12 U. CG. RR. 641.— 


68 li. ——.]—-Torry . GRAND 
TRUNK Ry. Co. (1861), 20 U. GC. R. 


73 i. Depends on circumstances.) — 
J.—VOL. SXXVI,L 


Tho motorman of an electric car is 
not necessarily guilty of negligence 
because he does not at once stop the 
car at the first votice that a horse is 
being frightoned either at the car or 
at somcthing else. All that can be 
expected is that the motorman shall 
proceed carefully, & it is in each case 
a question whether that has been 
done.—ROBINSON v. TORONTO Ry. 
Co. (1901), 21 C. L. T. 370; 20. L. R. 
18.—CAN. 


73 ii, ———.]—Rosk v. CLARK (1911), 


21 Man. L. RK. 635.—-CAN. 

73 iii. .--What are reasonable 
precautions depends upon the _ cir- 
cumstances of each casce.—STEVENS 
v. ABBOTSFORD LUMBER Co. (B. C.), 
[1923] 3 W. W. R. 349.—CAN. 


PART I. SECT. 2, SUB-SECT. 3.—C. 

77 i. General rule.]—It is not an 
act of negligence for a person not to 
risk his life in the presence of Imminent 
danger.—PARKER t. No. 1 TIN SYNDI- 
CATE, LTpD., [1906] T. 8. 576.--S. AF. 


Cc 
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Sect. 2.—Duty to take care: Sub-sect. 3, C., D. (a) 


- (b), & BE. (a).) 


It is for your [the jury’s] consideration whether 
pltf.’s act was the measure of an unreasonably 
alarmed mind, or such as a reasonable & prudent 
If I place a man in 
such a situation that he must adopt a perilous 
alternative, I am responsible for the consequences 
(LORD ELLENBOROUGH).—JONES v. BOYCE (1816), 


mind would have adopted. 


1 Stark. 493, N. P. 


Annotations :-—Apld. Wilson v. Newport Dock Co. (1866), 
Consd. Adams v. L. & Y. Ry. (1869), 
L. R. 4 C. P. 739; Murphy v. Palgreave (1869), 21 L. T. 


L. R. 1 Exch. 177. 


NEGLIGENCE. 


D. Knowledge or Notice of Risk. 


(a) In General. 


80. Creates a duty to take care.]—-HEAVEN v. 
PENDER, No. 9, ante. 

81. —-—— Extent of duty—Inquiry as to extent 
of risk.]—Reasonable care is not shown when after 
notice of danger at a particular spot, no inquiry 
is made as to its existence & extent, & no warning 
is given.—R. v. WILLIAMS (1884), 9 App. Cas. 418 ; 


63 L. J. P. C. 64; 51 L. T. 546, P. C. 


209; The George & Richard (1871), L. R. 3 A. & E. 466. 


Robson tv. N. E. Ry. (1875), L. R. 10 Q. B. 271. 
The City of Lincoln (1889), 15 P. D. 15. 
Apld. Maclcnan v. Segar, 
11917) 2 K. B. 325; Brandon t. Osborne, Garrett, [1924] 
Refd. Wilkinson v. Downton, ie 2Q. B. 
. B. 316; 
Blundell v. stephens, [1920] A. C. 956; Wilson v. United 
_ Singleton 
(Owners) v. Paludina (Owners), The Paludina (1926), 95 


v. White, (1901) 2 K. B. 669. 


1K. B. 548. 
57; Janvier v. Sweeney, [1919] 2 
Counties Bank, [1920] A. C. 


L. J. P. 135 


Whether amounting to contributory negli- 
gence.}|—See Part XI., Sect. 4, post. 


PART I. SECT. 2, SUB-SECT. 3.— 
D. (a). 


80 i. Creates a duty to take care.JjJ— 
KINNEY vw. MORLEY (1852), 2 CG. P. 
220.—CAN. 

80 ii. ———.}+- Van Wakt vu. NEW 
Brunswick Ry. Co. (1888), 27 N. B.R. 
59.—CAN. 

80 iii. ——.+-McCKENZIE v. 
(188), 31 N.S. R. 408.—CAN. 


80iv. ——.}—The construction of 
a roof with projecting eaves, which 
caused an accumulation of ice & suuw 
thereon, is not per se evidence of 
negligence on the part of the owner, 
although it may impose upon him a 
greater degree of watchfulness & care 
in order to prevent = accidents.— 
DUGAL v. PEOPLE’S BANK OF HALIFAX 
(1899), 34 N. B. R. 581.—CAN. 


80 v. -}--SMITH v. NIAGARA & 
Sr. CATHARINES Ry. Co. (1905), 25 
C.L.T. 34; 90.L. R.158; 40. W.R. 
526.—CAN. 


80 vi. . -—-CROUCH vw. PERE MAR- 
QUETTE Ry. Co. (1910), 22 O. W. R. 
333; 13 Can. Ry. Cas. 247.—CAN. 


LEW138 











80 vii. ---TORONTO Ry. Co. v. 
FLEMING (1913), 47 S. C. R. 612.— 
AN. 

80 vili. —-—.}—STURGEON v. CANADA 


JRON CORPN., LTD. (1913), 24 O. W. R. 
j 40. W. N. 1386; 12 D. L. KR. 


80 ix. ———.}—OSKEY vt. KINGSTON 
(1914), 32 O. L. R. 190; 20 D. L. R. 
959; 7 O. W. N. 251.—CAN. 

80 x. .}+~The owner or occu- 
pant of a building, the roof of which is 
so constructed that from natural 
causes the snow or ice which falls or 
collects upon it will naturally & 
probably slide from the roof, is bound, 
apart from any obligation imposed 
upon him by a municipal bye-law, to 
take all reasonable means to prevent 
the snow or ice from sa upon 
adjoining property or an adjoining 
highway, & causing damage to person 
or property. — MEREDITH wv. PEER 
(1917), 39 O. L. R. 271; 12 O. W.N. 
97; 35D. L. R. 592.—CAN. 

80 xi. iarrdas & person must be 
taken to know that horses are likely 
to consume grain to excess, if the 
opportunity to do so is afforded them ; 
therefore, if it be left in such an un- 

rded condition as to permit of 
rses being attracted by it & 
eating it to their injury, the owner of 
the grain wil] be liable for the resulting 
damage, even though the horses are 
trespassers.—FULTON 0. RANDALL, GEE 








102 ; 


Apprvd. 82. arte P 


Consd. Dulieu 
83. rs emer 


Weld- 
Abbey 








Annotations :-—Refd. Bede S.S. Co. v. Rivor Wear Comrs., 
oe ae ; Scrutton v. A.-G. for Trinidad (1920), 
do We . e @ Py 


Duty to give warning.]—R. v. 





WILLIAMS, No. 81, ante. 





-|-—-If a person creates a 


dangerous condition of things in the nature of a 
concealed trap, whether in a public highway, or 
on private premises, either his own or those of 
another person, & sees some other person, who to 
his knowledge is unaware of the existence of the 
danger, lawfully exposing himself or about to 


expose himself to the danger which he has created, 


& MIrcHELL, Lp. 
W. W. BR. 331.—CAN 

80 xii. BARR. TORONTO RY. 
Co. & Crry oF Toronro (1919), 46 
oO. L. R. 64; 46 DD. “L. R. 722; 16 
O. W. N. 324.—CAN. 

80 xiii. -~—In putting an awning 
on pltf.’s store front deft. with his arm 
knocked an iron rod off its fastening in 
the awning frame & broke a window :— 
Held: dcft., knowing of the rod & 
its fustening & the probable result of 
its displaccment, was bound to use duc 
care not to displace it, & in hitting tt 
with his arm he did not exercise the 
care which a reasonably prudent man 
would have = cexercised under the 
circumstances & was therefore neglil- 
gent & liablo in damagcs.—SPANos t. 
WALTON (Sask.), (1920) 2 W. W. KR. 
§9.—CAN. 


80 xiv. 

WELL (1920), 47 O. L. R 
W. N. 51.—CAN. 

80 xv. -~-- Where the driver of a 
motor car perccives a person crossing 
the path of the car, recognises that 
such person {s in a meditative mood, & 
perceives that he looks neither to the 
right nor to the left, such driver miust 
be more than ordinarily careful.— 
PERESZLUKI v. HOME BREWERIES, 
LTp. (Man.), (1923) 3 D. lL. KR. 1021; 
{1923} 2 W. W. Rt. 385.—CAN. 

80 xvi. .]— Although perfectly 
competent persons employed in hazard- 
ous occupations frequently become 
so inured to the danger of their occu- 
pations as to negicct to take precau- 
tions which are reasonable & prudent, 
& aro themselves prepared to & do 
run the risk so incurred, this is none 
the less negligence for which they will 
be Hable if it results in damage to 
others.—McCKENNA wv. CRAIG (1899), 
18 N. Z. L. R. 529.—N.Z. 


80 xvii. ——.}- KING o. POLLOCK 
(1874), 2 R. (Ct. of Sess.) 42; 12 
Sc. L. R. 17.—SCOT. 

80 xviii. ———. +-WATSON v. WORDIE 
& Co. (1906), 8 F. (Ct. of Sess.) 876; 
43 Sc. L. R. 644; 148. L. T. 98.—SCOT. 

80 xix. -}—While it is a duty of 
vehicles approaching a main road 
from a side road to give way to vehicles 
on the main road, this rule does not 
absolve vehicles on the main road 
from the duty of approaching the 
entrance to the side road with caution. 
——-HROBERTSON v. WILSON, [1912] 8S. C. 
1276.—SOOT. 


80 xx. ~}—BUCHANAN v. GLAS- 
aow CORPN,, [1919] S. C. 615.—SCOT. 
80 xxi. ———. A driver on a main 
road is not absolved from the duty of 
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taki care to avoid collision with a 
vehicle entering a main road from a 
side road.—HUTCHISON v. LESLIK, 
11927] S. C. 95.—-SCOT. 


82 i. Extent of duty— Duty to 
give warning. }—LEFEBVRE v. TRETHK- 
WEY SILVER COBALT MINE (1912), 22 
O. W. LR. 694; 3 O. W. N. 1585; 5 
D. L. R. 195.—CAN. 

82 ii. -—--— --—— J—A_ child 
employed by defts. in their factory had 
become accustomed to the movement 
of a press at which she worked, & her 
own movement had become mechanical. 
She was then put to work at u press 
moving wt a different rate of speed, 
Without instruction or warning, & not 
appreciating the need to alter her 
movement, was injured ut the com- 
mencement of her new work :-——Held: 
dcefts. were liable. — PICKARD = , 
DEUTCHER-CANADIER Co. (1912), 22 
W. L. R. 817; 3 W. W. RR. 5703 8 
D.L. KR. 888; 5 Alta. L. R. 395.—CAN. 


82 iii. . 
driver of a rapidly moviug vebicle on a 
wublic highway is bound at common 
uw to take reasonable precautions in 
time of darkness or fog to warn others, 
the natural & ordinary mode being 
by a light attached to the vehicle.— 
SANDERS t. CROLL (1921), 30 B.C. R. 
284.—CAN. 


82 iv. -——— —— -——.]--WYLUIE »v. 
CALEDONIAN Ry. Co. (1871), % Macph. 
coer Sess.) 463; 43 Sc. Jur. 220.— 


82 v. ——-~-.]) ~In an action 
of damages for running down an old 
woman in crossing a street :-—Held : 
it is not enough for a driver of a 
vehicle to keep his own side & call out 
to a foot passenger who happens to be 
in the way. He must see that his 
warning is attonded to & pull up if 
necessary in time.—CLERK v. PRTRIF 
(1879), 6 R. (Ct. of Sess.) 1076; 16 
Sec. L. R. 626.—SCOT. 


82 vi. .}--A firm of 
ship repairers, eapored to cut away 
a ventilator on a ship, used an oxy- 
acetylene burner which 
quantities of sparks & particles of 
molten metal. The ventilator, which 
had not beon plugged, coinmunicated 
with a hold where intlammable cargo 
was atowed,. The cargo caught fire, 
& dam was also done to the ship :— 
Held: it was the duty of the repairers, 
who alone understood the risk attend- 
ing tho use of their machine, to take 
precautions against fire, or to warn the 
ay: upatnaes as the rien ad Peep 

5. Co. v. HENDERSON 919) S.C. 
605.—SOOT. es 
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Part I,—GENERAL PRINCIPLES. 


he is under a duty to give such person a warning, 
& that duty arises quite independently of the 
occupation of the premises, or of any invitation or 
licence.—KIMBER v. Gas LicHTtT & COKE Co., 
1918} 1K. B. 438; 87L. J. K. B. 651; 118 L. T. 
5662; 82 J. P. 125; 34 T. L. R. 260; 62 Sol. Jo. 
829; 16 L. G. R. 280, C. A. 

84. ——— Warning of danger given — Previous 
mishap from same cause.]|—-A tradesman had in 
his house, between the shop & the back door, a 
dangerous opening. Whilst A. was in his shop as 
a customer the shop was closed for the night, & 
he directed her to go out by the back door; in 
doing so she fell down the hole. Another person 
had before fallen down, & deft. had, just before the 
accident, been cautioned as to the danger :— 
Held: he was liable for the injury to A.—CLAPSON 
v. ALLEN (1853), 20 L. T. O. S. 212. 

85. Culpable neglect to obtain knowledge.] 
—If{ knowledge of the existence of a cause of mis- 
chief makes persons responsible for the injury it 
occasions, they will be equally responsible when, 
by their culpable negligence, its existence is not 
known to them.—MErRSEY Docks TRUSTEES v. 
Gisps, MERSEY Docks ‘I'rusTEES v. PENHALLOW 
(1866), L. R. 1 HW. L. 93; 11 H. L. Cas. : 
35 LL. J. Ex. 225; 14 L. I. 677; 30 J. P. 467; 


ood bua 


12 Jur. N. S. 571; 14 W. R. 872; 2 Mar. L. C. 
353; 11 E.R. 1500, H. L.; affy. S. C. sub nom. 
GIBBs v. LIVERPOOL Docks TRUSTEES (1858), 
3 H. & N. 164, Ex. Ch. & S. C. sub nom. MERSEY 
Docks & HARBOUR BoarpD v. PENHALLOW (1861), 
7H. & N. 329, Ex. Ch. 
Annotations :-—Consd. Forbes v. Leo Conservancy Board 
(1879), 4 Ex. D.116. Apld. Fleming v. Munchoster Corpn. 
~ O17 5 Dormont v. Furness Ry. (1883), 11 
Q. B.D. 496; KR. vo. Williams (1884), 9 App. Cas. 418. 
Distd. The Moorcock (1889), 14 P. 1). 64. Consd. Gibraltar 
Sanitary Comrs. v. Orfila (1890), 15 App. Cas. 400. Apld. 
Tho Bearn, (1906) P. 48; Queens of the River S.S. Co. 
”. Kaston, Gibb & River Thames Copservators (1907), 96 
L. T. 901. (Refd. Ruck v. Williams (1858), 3 H. & N. 308; 
Southampton & Itchin Bridge & Co. v. Southampton L. B. 
(1858), 8 Ik. & B. 8013; Walker wv. Goe (1859), 4 HL. & N. 
350; Metcalfe v. Hetherington (1860), 5 H. & N. 719; 
Holiday v. St. Leonard Shoreditch, Vestry (1861), 11 
Cc. B. N. 8. 192; Brownlow v. Metropolitan Board of 
Works (1862), 13 C. B. N. S. 768; Thompson v. N. E. 
Ry. (1862), 2 B. & S.119; Wallorv. S. E. Ry. (1863), 32 
lL. J. Ex. 2053; Stiles v. Cardiff Steam Navigation Co. 
(1864), 33 L. J. Q. B. 310; Coe v. Wise (1866), L. R. 1 
Q. B. 711; A.-G. v. Colney Hatch Lunatic Asylum (1868), 
4 Ch. App. 146; Foreman v. Canterbury Corpn. (1871), 
IL. KR. 6 Q. B. 2143; Winch vw. Thames Conservators 
(1874), LL. R. 9 C. PL 3783 White ». Hindley L. B. (1875), 
L.R.10Q. B. 219; Harris v. G. W. Ky. (1876), 1 Q. B. D. 
515; Lowther v. Curwen (1887), 58 L. T. 168; Tucker 
v. Axbridge Highway Board (1888), 53 J. P. 87; Cross- 
field v. Manchester Ship Canal Co. (1903), 19 T. 1. R. 398 ; 
Bede 8.8. Co. v. River Wear Comrs., [1907] 1 K. B. 310; 
Tozeland v. Wost Ham Union, (1907]1K. B. 920 ; McClel- 
land vw. Manchester Corpn., [1912] 1 K. B. 118; Papworth 
v. Battersea B. C., (1914), 79 J. P. 1053; Pyman&.s. Co. v. 
Hul) & Barnsley Ry., (1914) 2 K. B. 788; ‘The Ella, 
1915) P. 111; Hayward v. Drury Lanc Theatre & Moss’ 
tmpiros, [1917] 2 K. B. 899; Lichigs Extract of Meat 
Co, v. Mersey Docks & Harbour Board & Walter Nelson, 
{1918} 2 K, B. 381; Baker v. James, [1921] 2 K. B. 674 ; 
Boynton v. Ancholme Drainage & Navigation Comrs., 
[1921] 2 K. B. 213; The Devon (1923), 150 L. T. 448; 
Suteliffe ». Clients Investment Co., [1924] 2 K. B. 746; 
British Petroleum Co. v. A.-G. for Coylon, [1926] A. C. 
147. Mentd. Whitchouso v. Fellowes (1861), 10 C. B. N.S. 
765; Ohrby v. Ryde Comrs. (1864), 5 B. & 8. 743 ; Worral 





PART I. SECT. 2, SUB-SECT. 3.— broken :—-Held : 


87 i. Duty to exercise akill.]-—Pitt. 
coutracted with dofts. to do certain 
work for them in connection with the 
erection of a mill. 
of the work contracted for pltf. failed 
to properly fasten down the pent 
stock, & ordered the mill to start 
without this be done, as the result 
ot which tho floor lifted & the pinion & 
crown wheel cogs came out of gear & 
the arms of the crown wheel were 





Co. v. Htv& 


under the 
stances the pltf. was Hable in damages 
for injuries resulting from his negligent 
& unskilful workmanship.—BRUHM v. 
Forp (1900), 33 N. S. R. 323.— CAN. 


In the performance 87 il. .}—Held : 
liable for actionable negligence 
had failed to oxercise the high 
of skill, care & foresight required of 
persons engaging in operations of a 
dangerous paOn), ae ELECTRIO 


22 0. L. T. 358.—OAN. 
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Waterworks Co. v. pth (1866), L. R. 1 C. P. 719; 
Birch v. Marylebone Vestry (1869), 17 W. R. 1014; 
Clowes v. Staffordshire Potteries Waterworks Co. (1872), 
8 Ch. App. 125; A.-G. & Dommes v. Basingstoke Corpn. 
(1876), 24 W. R. 817; Goslin v. Agricultural Hall Co. 
(1876), 1 C. P. D. 482; Holborn Union Grdns, v. St. 
Leonard Shoreditch, Vestry, (1876), 2 Q. B. D. 145; 
Weir v. Barnett (1877), 3 bx. D. 32; Hill v. Metropolitan 
rgd Hart District Managers (1879), 4 Q. B. 1D. 433; Jersey 
v. Uxbridge Rh. 8. A., [1891] 3 Ch. 183; R.v. Selby Dam 
Drainage Comrs., [1892] 1 Q. B. 348; Taff Vale Ry. ». 
Amalgamated Soc. of Railway Servants, [1901] A. C. 
4286; Hackney Corpn. v. Lee Conservancy Board, [1904] 
2 K. B. 541; Hillyer v. St. Bartholomew’s Hospital 

Governors, [1909] 2 K. B. 820. 

86. .] — Pitfs.’ steamer, while navi- 
gating the river Thames near Kew Bridge, was 
damaged by a baulk of timber which had been at 
one time apparently used as a pile, & which was 
afterwards found to have its blunt end stuck in 
the bed of the river & its pointed end slanting 
upwards & only a few inches below the surface 
of the water :—//eld : upon the facts, assuming 
that a duty lay upon the Thames Conservators 
to keep the river Thames free from obstructions 
to navigation, there was no evidence that the 
conservators had been guilty of any neglect of 
such duty causing the damage to pltfs.’ steamer. 
—QUEENS OF THE RIVER S.S. Co., LTD. v. MASTON 
Gisp & Co. & Riven TNAMES CONSERVATORS 
(1907), 96 L. T. 901; 23 T. lL. R. 478; 10 Asp. 
M. l. ©. 542; 12 Com. Cas. 278, C. A. 








(6) Particular Instances. 

Animals.]|—See Animals, Vol. IL, 
286-247, 297, Nos. 161, 238--306, 672. 

Carriers.|—-See CARRIERS, Vol. VIII., pp. 88- 
91, 135-137, Nos. 604-617, 894-900. 

Level crossings.|——See RAILWAYS. 
Shipping cases.|—Sce SHIPPING. 

Defective machinery.|—See Part II., Sect. 5, 
sub-sect. 3, B., C., post. 

Sale of goods—Dangerous or defective goods.]— 
See Part IT., Sect. 5, post; SALE oF Goons. 

Defective vehicles.]—Sce Part IIT., Sect. 9, sub- 
sect. 2, post ; BAILMENT, Vol. III., pp. 86-88, Nos. 
208-212; Carriers, Vol. VIII., pp. 75-77, Nos. 
514-526. 

Lessee of part of premises—Floor of premises 
overloaded.J—See LANDLORD & TENANT, Vol. 
XXXI., p. 354, No. 4968. 

Dangerous premises abutting on highway.]—See 
Hiauways, Vol. XXVI., p. 488, Nos. 1517-1519. 

Works of gas companies.|— See Gas, Vol. XXV., 
pp. 482, 483, Nos. 74, 79. 

Lessee of ferry.|—See Frrries, Vol. XXIV., 
p. 977, No. 101. 


E. Profession of Special Skill. 
(a) In General. 

87. Duty to exercise skill.}—The public profes- 
sion of an art is a representation & undertaking 
to all the world that the professor possesses the 
requisite skill & ability. When a skilled labourer, 
artisan or artist is employed, there is on his part 
an implied warranty that he is of skill reasonably 
competent to the task he undertakes.—HARMER 


pp. 224, 





circum- 87 iii. .}—Goods were sent to a 
finisher to be finished by a process 
admittedly delicate, & attended with 
some amount of risk. They were 
returned injured :—Held : the finisher, 
by accepting the employment, under- 





defts. were took to perform the work without 
asthey injury to the goods, & he could only 
degree exonerate himself by proving that the 


injury was due to some defect in the 
goods, or incapacity to undergo the 
process. —HinsHaw & Co. ». ApamM & 

ono: 8 Macph. (Ct. of Sess.) 933. 
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32 8. C. R. 462; 
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Sect. 2.—Duty to take care: Sub-sect. 3, E. (a) & 
F.&G. Sect. 3: Sub-sect. 1.) 


vy. CORNELIUS (1858), 5 C. B. N.S. 236; 28 L. J. 
Cc. P. 85; 32 L. T. O. S. 62; 22 J. P. 724; 4 
Jur. N.S. 1110; 6 W. RR. 749; 141 EB. R. 94. 


Annotations :—Refd. Cuckson tv. Stones (1859), 1 E. & E. 
248. Mentd. Andrews v. Garstin (1861), 10 C. B. N. 38. 
444 


88. With reasonable care & diligence.] 
Professional men possessed of a reasonable portion 
of information & skill, according to the duties 
they undertake to perform, & exercising what 
they so possess with reasonable care & diligence 
in the affairs of their employers, certainly ought 
not to be held liable for errors in judgment, whether 
in matters of law or discretion. Every case, 
ought to depend upon its own peculiar circum- 
stances, & when an injury has been sustained 
which could not have arisen except from the want 
of such reasonable skill & diligence, or the absence 
of either, the law holds the attorney liable (per 
CurR.).—HART v. FRAME (1839), 6 Cl. & Fin. 193 ; 
Macl. & Rob. 595; 3 Jur. 547; 9 I. R. 218, H. L. 


Annotations :-—Distd. Fletcher r. Jubb, Booth & Helliwell, 
(1920) 1 K. BB. 275. efd. Purves v. Landell (1845), 12 
Cl. & Fin. 91. 








(0) Particular Instances. 


89. Barber—Use of insanitary appliances.|— 
Pitf. in an action of negligence alleged that he 
had contracted an infectious disease through the 
negligence of deft., a barber, in using razors & 
other appliances in a dirty & insanitary condition. 
In support of his case he tendered the evidence of 
two witnesses who deposed that they had con- 
tracted a similar disease in deft.’s shop :—-Held : 
as the negligence alleged was not an isolated act 
or omission, but was a dangerous practice carried 
on by deft., the evidence of these witnesses was 
admissible-—HALES v. KERR, [1908] 2 K. B. 601 ; 
17L. J. K. B. 870; 99 L. T. 364; 24T. L. R. 779. 

90. Trade protection society.]-—— Persons form- 
ing themselves into a society for the protection 
of trade, & issuing prospectuses in which they 
represented that they instituted inquiries for sub- 
scribers with reference to the respectability of 
proposed customers :—Held: liable to sub- 
scribers for neglect to take due & reasonable care 
to make such inquiries.—Woop v. Woops (1862), 
3 F. & F. 244, N. P. 

Accountants.|—-See AGENCY, Vol. I., p. 433, 
No. 1243. 

Agents.|—See AGENCY, Vol. I., pp. 429-437, 
524-526; Nos. 1214-1274, 1841-1853. 

House agents.]—-See AGENCY, Vol. I., pp. 
425, 429, 430-435, Nos. 1186, 1214, 1262, 1263. 

——— Insurance agents.|— See INSURANCE, Vol. 
XXIX., pp. 78-82, Nos. 374-412. 

~—— Parliamentary agents.]—See PARLIAMENT, 
p. 277, No. 254, post. 

—— Patent agents.]|—See PATENTS. 

Architects & engineers.|—See BuitpIna Con- 
TRACTS, Vol. VII., pp. 435-439, 440, 443, Nos. 413-— 
425, 428, 439, 440. 

Arbitrators.]—See ARBITRATION, Vol. II., p. 429, 
Nos. 791-796. 

Artificers & workmen.]—See Work & LABOUR. 

¢ AUCTIONEERS, 





Auditors.|—See AGENCY, Vol. J., pp. 433, 434 
Nos. 1250, 1251. is 
Ballees.|—See BAILMENT, Vol. III., pp. 72 et seq. 
Barristers.]—-See BARRISTERS, Vol. III., pp. 337, 
saa a saint 
rokers.|—See AGENCY, Vol. I. . 392, 434 
485, Nos. 956, 1252-1259. eu 


NEGLIGENCE. 


——- Insurance brokers.|—Sce INSURANCE, Vol. 
XXIX., pp. 78-82. 

Stockbrokers. ]—Sce STOCK EXCHANGE. 
Carriers.]|—Sce CARRIERS, Vol. VIII., pp. 71-97. 
Chemists.]—See Mrpicine & Puarmacy, Vol. 

XXXIV., p. 560, No. 198. | 
Directors of companies.]—See CoMPANIES, Vol. 

IX., pp. 468-470, Nos. 3056-3074. 
Education authorities.|—Sce Epucation, Vol. 

XIX., pp. 556, 557, Nos. 17-24. 

Medical practitioners.]|—See MEDICINE & PHAR- 
MACY, Vol. XXXIV., pp. 548, 549, Nos. 67-73. 
Certification of lunatics.!—See LUNATICS, 

fol. XXXIII., pp. 265-267, Nos. 1850-1856. 

Public authorities.|—See PuBLIC AUTHORITIES 3 
PuBLic HEALTH. 

Schoolmasters.]|—See EDUCATION, Vol. XIX., 
pp. 606, 607, Nos. 314-317. 

Shipping.]|—See SuIPPING. 

Solicitors.|—See SoLiciToRs. 

Telegraph companies.|—-See TELEGRAPHS «& 
TELEPHONES. 

Valuers.|—See VALUERS & APPRAISERS. 











F. Gratuitous Services. 


91. General rule.|—Defts. were owners of a rail- 
way, crossed by a footpath on a level; there were 
gates on the footpath on each side of the line, which 
were fastened by rings attached to the posts. 
The rings were connected with a lever fixed in an 
adjoining signal box, & by means of the lever the 
rings could be raised so as to enable foot passengers 
to open the gates, or Iet down so as to keep the 
gates securely closed. Defts. gave instructions 
to the pointsmen in the signal box to let down the 
rings when a train was passing & to raise them at 
other times. These instructions had been generally, 
not invariably, followed. for two years. A., who 
was well acquainted with the spot, had occasion 
to cross the line by the footpath in question. On 
his arriving at the gate the ring was up, but a 
goods train was standing on the line immediately 
in front of the gate. <A. waited till the goods 
train had passed & then crossed the line, & in 
so doing was killed on the further line by a down 
train. From the centre of the line A. could have 
seen three hundred yards up the line, but he crossed 
without looking up or down the line. Jn an action 
brought under Fatal Accidents Act, 1846 (c. 93), 
to recover compensation for the death of A. :— 
Held: (1) there was no evidence of negligence on 
the part of defts., or, at all events, there was such 
evidence of contributory negligence on the part of 
A. as to justify a non-suit ; (2) the rings by which 
the gates were secured were used by defts. as a 
precaution & not as a signal, & no action is main- 
tainable for the omission to perform a voluntary 
duty altogether, although, if such duty is per- 
formed, an action may lie for gross negligence in 
the performance of it. 

If a person undertakes to perform a voluntary 
Act, he is liable if he performs it improperly but 
not if he neglects to perform it (WILLEs, J.).— 
SKELTON v. LONDON & NORTH WESTERN Ry. Co. 
(1867), L. R. 2 C. P. 631; 36 L. J. C. P. 240; 
16 1. T. 563; 15 W. RR. 925. 

Annotation :—Generally, Consd. Dublin, Wicklow, & Wex- 

ford Ry. v. Slattery (1878), 3 App. Cas. 1155. 

92. .|—A person who provides anything 
for the use of another is bound to provide a thing 
reasonably safe for the purpose for which it ig 
intended, even though the person using it, uses it 
only by the permission or consent of the person 
providing it & has no legal claim to the use of it.— 
SHRIMPTON v. HERTFORDSHIRE CouUNTy CouNCIL 
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(1911), 104 L. T. 1453; 75 J. P. 201; 277. L. R. 
251; 55 Sol. Jo. 270; 9L. G. R. 397, H. L. 


Annotation :—Consd. Smith v. Martin & Kingston-upon- 
Hull Corpn., [1911] 2 K. B. 775. 


Agents.|——Sce AGENCY, Vol. I., pp. 486, 437, 600, 
Nos. 1269-1274, 2317, 2318. 

Bailees.|—See BAILMENT, Vol. III., pp. 59-70. 

93. Carriers.|—LyGo v. NEWBOLD, No. 307, post. 

94. -}—KARAVIAS v. CALLINICOS, [1917] 
W.N. 323, C. AL 

——.|]—Sce, also, CARRIERS, Vol. VIII., pp. 10, 
i 95, Nos. 40-44, 637, 638, & Nos. 398, 399, 
post. 

Solicitors.|— Sce SOLICITORS. 

Steward of horse race.]—Sce GAMING & WAGER- 
ING, Vol. XXV., p. 462, No. 494. 

Trustees.!|—Sce Trusts & TRUSTEES. 





G. Olher Cases. 

95. Building hay stack—Probability of ignition.] 
~—-Case lies against a man for negligently & im- 
properly keeping a stack of hay put together 
in such a state as to be likely to ignite, & which 
eventually does ignite & his neighbour’s premises 
are injured. 

At the trial the judge told the jury that the 
question for them to consider, was, not whether 
deft. had acted according to the best of his skill 
& judgment in the adoption of measures calculated 
to avert the threatened danger, but whether he 
had acted with such a reasonable degree of caution 
as a prudent & careful man might have been 
expected to exercise; & that, if they thought 
deft. had not acted with reasonable care & prud- 
ence, but had been guilty of gross negligence, 
pltf. was entitled to a verdict :—Held: this 
direction was substantially correct.—VAUGHAN v. 
MENLOVE (1837), 3 Bing. N. C. 468; 3 Hodg. 51; 
4 Scott, 244; 6L. J.C. P. 92; 1 Jur. 215; 132 
E. R. 490. 

-Innotadions :-—Consd. Canterbury rv. R. (1843), 1 Ph. 306. 
Distd. Smith +. Konrick (1849), 7 C. B. 515. Refd. 
Killiter o. Phippard (1847), 11 Q. B. 347; Blyth v. Birm- 
ingham Waterworks Co. (1856), 11 Exch. 781; Musgrove 
re. Pandelis, (1919) 2 K. B. 43. 

96. Defective fire plug on water main.] — 
rade v. BIRMINGHAM WATERWORKS Co., No. 

» ante. 

97. Water escape from main.]— BLYTH v. BirM- 
INGHAM WATERWORKS Co., No. 1, ante. 

98. Sewer — Escape of sewer gas.]—-The duty 
of defts. is to take all ordinary precautions. 
No sewage authority is ever shown to have had 
reason to apprehend danger from the cause 
[escape of sewer gas] which occurred in this case, 
or to have ever used the precautions suggested. 
I am of opinion there is no evidence of negligence 
(CAVE, J.).—DiaBy v. Kast HAM URBAN DISTRICT 
CoUNCIL (1896), 18 T. L. R. 11. 

99. Construction causing subsidence.|—- 
Defts. having contracted with the London County 
Council to construct a sewer along Rockingham 
Street, Walworth, in the county of Surrey, opened 
up a long trench for that purpose in close proximity 
to pltfs.’ buildings. A serious subsidence of 

Itfs.’ land having taken place, & the walls & 
buildings belonging to pltfs. being greatly injured, 

In an action brought against defts. for negligence : 

—Held: the damage to pltfs.’ premises had been 

caused by defts.’ works, defts. had not exercised 


PART I. SECT. 2, SUB-SECT. 3.—G. 


_ a Machinery on road — Frighten- 
ing horses.) — LAWSON v. ALLISTON 
VILLAGE (1890), 19 O. R. 655.-—CAN. 


b. Storing perishable goods.) — 
CHARREST v. MANITOBA COLD STORAGE 
Co. (1908),6 W.L. R. 762; 8W.L. R. 





PENNOCK ¥. 
oO. W 


110; 17 Man. L. lt. 539.—CAN. 


c. Culting channel through ice.j— 
MITCHELL 
»R. 767; 170. L. R. 286.—CAN. 


d. Firearms.)]——Sportsmen carry 
firearms must use a high 
care, especially near populous contres, 
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reasonable care & skill in the execution of the 

works, & the injury was occasioned to pltfs.’ pre- 

mises by the negligence of defts. in carrying out 

the works.—LONDON GENERAL OMNIBUS Co., 

Lrp., v. TILBURY CONTRACTING & DREDGING Co. 
| (1906), Lrp. (1907), 71 J. P. 534. 

100. Building abutting on highway—Passer by 
injured by falling implement—Liability as between 
contractor & sub-contractor. |— Defts. were builders 
& contractors who after the outside of a house 
was finished had removed the outer hoarding & 
had employed a sub-contractor to do the internal 
plastering. One of the men employed by the sub- 
contractor in walking, shook a plank which caused 
a tool to fall out of a window of the house, & the 
tool in falling injured pltf. who was passing along 
the highway. The jury found that the hoarding 
had been properly removed, but that the injury 
was caused by the negligence of defts. in not 
providing some other protection for the public :— 
Held: (1) defts. were entitled to judgment, for 
there was no evidence that the falling of the tool 
was a probable accident which might reasonably 
have been foreseen, so as to make it the duty of 
defts. to provide against it; (2) if it was the duty 
of any one to supply protection against the 
consequences of the falling of the tool, it was the 
duty of the sub-contractor & not of defts.— 
PEARSON v. Cox (1877), 2 C. P. D. 369; 36 L. T. 
4953; 42 J. P. 117, C. A. 
zLanotation :—Refd. Watkins v. G. W. Ry. (1877), 46 L. J. 

Q. B. 817. 


101. Dangerous obstruction in street—Malicious 
act of third party.|—-Where the proximate cause 
of the raising of an iron plate, lid, or covering of 
a water apparatus in a street of the Metropolis, 
above the level of the pavement so as to be a 
dangerous obstruction by sticking up, is the 
malicious act of a third person against which pre- 
cautions would have been inoperative, the Metro- 
politan Water Board is not liable to any one thrown 
down by it & hurt, in the absence of a finding that 
the occurrence could or ought to have been fore- 
seen & provided against. Although bound to 
exercise all reasonable care the Board is not, in 
the absence of such a finding, responsible for 
damage caused by the malicious acts of third 
persons. —SIMPSON v. METROPOLITAN WATER 
BoarD (1917), 15 L. G. R. 629. 

As between particular classes of persons.|-—Sec 
Part VI., post. 

Fences & party walls. |—-Sce Part II., Sects. 6, 7. 

Shipping.]|— See SHIPPING. 

Wharves & docks.|—Sce SHIPPING ; 
& WATERCOURSES. 


WATERS 


Sect. 3.—MALFEASANCE, MISFEASANCE, AND 
NONFEASANCE. 
SUB-SECT. 1.—MALFEASANCE. 


102. Distinction between malfeasance & non 
feasance—Misconduct of solicitor—Jurisdiction of 
court.|—The ct. will not, in the exercise of its 
summary jurisdiction over solrs., call upon a solr. 
to account for moneys received by him, where 
they were received by him not in the character 
of solr. to the person making the application, but 
of solr. to another person. 


in order to avoid liability for nogli- 


gence.——-WHALEN v. BOWERS, [1925] 
“ 35 B. C. R. 128.—CAN. 


e. Education authority—Supervision 
over blind children.]—Gow v. GLASGOW 
EDUCATION AUTHORITY, [1922] S. C. 
260.—SCOT. 


ing 
degree of 
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Sect.3.—Malfeasance, misfeasance, and nonfeasance : 
Sub-sects. 1 & 2, A. & B. (a) & (5) 2.) 

D. was solr. to pltf. in a cause, & also to the 
receiver, & the receiver was in the habit of remit- 
ting the rents to him :—Held: D* must be con- 
sidered to have received the rents as solr. as 
agent of the recciver, & plitf. could not call upon 
him to account for them under the summary 
jurisdiction. . 

The ct. has jurisdiction to charge solrs. with 
losses sustained by their clients from their mis- 
conduct in the prosecution of suits. . . . The ct. 
has constantly exercised this jurisdiction in cases 
of malfeasance. ... Whether this jurisdiction, 
which undoubtedly exists in cases of malfeasance, 
extends to cases of mere neglect, I think it is 
unnecessary for us in this case to decide, but I 
am not satisfied that in principle any sound dis- 
tinction can be drawn between cases of malfeasance 
& cases of nonfeasance (TURNER, L.J.).—DIXON 
v. WILKINSON (1859), 4 De G. & J. 508; 33 
L. T. O. S. 821; 5 Jur. N.S. 1063; 7 W.R. 624 ; 
45 E.R. 198, L. JJ. 
winnotations -—Consd. Re Dangar’s Trusta (1889), 41 Ch. D. 

178. Refd. British Mutual Investment Co. v. Cobbold 

(1875), L. R. 19 Eq. 627. 

103. Liability for original malfeasance—Injury 
through intervention of third party — Erecting 
barrier across road.|—Deft., who was in the 
occupation of certain premises abutting on a 
private road consisting of a carriage & footway, 
which premises he used for the purposes of athletic 
sports, had erected a barrier across the road to 
prevent persons driving vehicles up to the fence 
surrounding his premises & overlooking the sports. 
In the middle of this barrier was a gap which was 
usually open for the passage of vehicles, but which, 
when the sports were going on, was closed by means 
of a pole let down across it. It was admitted that 
deft. had no legal right to erect this barrier. 
Some person, without deft.’s authority, removed 
a part of the barrier armed with spikes, commonly 
called chevaux de frise, from the carriage way 
where deft. had placed it, & put it in an upright 
position across the footpath. Tltf., on a dark 
night, was lawfully passing along the road on his 
way from one of the houses to which itled. We felt 
his way through the opening in the middle of the 
barrier & getting on to the footpath was pro- 
ceeding along it when his eye came in contact 
with one of the spikes of the chevauxz de frise & 
was injured. It was not suggested that pltf. was 
guilty of any negligence contributing to the 
accident & the jury found that the use of the 
chevauz de frise in the road was dangerous to the 
safety of the persons using it:—Held: deft. 
having unlawfully placed a dangerous instrument 
in the road was liable in respect of injuries 
occasioned by it to pltf., who was lawfully using 
the road, notwithstanding the fact that the 
immediate cause of the accident was the inter- 
vening act of a third party in removing the 
dangerous instrument from the carriage way, 
where deft. had placed it, to the footpath.— CLARK 
v. CHAMBERS (1878), 3 Q. B. D. 327; 471.5. Q. B. 
ae 38 L. T. 454; 42 J. P. 438; 26 W. R. 


Annotations :-—Consd. Ruoff v. Long, [1916] 1 K. B. 148; 
Glasgow City Corpn. v. Taylor, [1922] 1 A. C. 44, Refd. 
Tolhausen_v. Davies (1888), 59 L. T. 436; A.-G. v. Tod- 
Heatly & Brownrigg (1897), 76 L. T. 174; Bull v. Shore- 
ditch Corpn. (1902), 67 J. P. 37; McDowall v. G. W. Ry. 
(1902) 1 K. B. 618; Latham v. Johnson & Nephew 
(1913] 1 K. B. 398; Weld-Blundell v. Stephens, [1920} 
A. C. 956. Mentd. The Bernina (2) (1887), 12 P. D. 58: 
colds we eee Sa ae gir oe J. K. B. $ 

ry v. France, Fen - B. 114; The 
Onofre, [1922] P. 243, an 


NEGLIGENCE. 


SUB-SECT. 2.—MISFEASANCE AND NONFEASANCE. 
A. Definition. 

104. Misfeasance—Improper mode of perform- 
ing legal act.|—Deft. contracted with a local 
board of health to dig wells for them, according 
to a specification prepared by the surveyor: the 
works to be done to the satisfaction of such sur- 
veyor; & the digging to be done entirely under 
his direction: the surveyor to have power, if he 
considered the materials or works improper, of 
making the contractor remove them, or of remov- 
ing them at the contractor’s expense ; & of order- 
ing the dismissal of workmen with whom he 
should be dissatisfied, or of dismissing them him- 
self: the board to have the power of making 
alterations & additions. Deft. was sued for 
having left a hole, excavated in working one of 
the wells in a highway, without light by night ; 
whereby pltf., who was driving a carriage along 
the way, fell into the hole, & was bruised, & his 
carriage injured. 

The action is brought for an improper mode of 
performing the work. How can that be called a 
nonfeasance ? It is doing unlawfully what might 
be done lawfully. ... The action here is for 
doing what was positively wrong (LORD CAMP- 
BELL, C.J.).—NEWTON v. Eviis (1855), 5 E. & B. 
115; 3C. L. R. 1253; 24 L. J. Q. B. 387; 25 
lL. T. O. S. 140; 19 J. P. 805; 1 Jur. N.S. 850 ; 
3 W. R. 476; 119 E.R. 424. 

Annotations -—Consd. Poulsum v. Thirst (1867), L. R. 2 
G. bP. 449. Refd. Jolliffe v. Wallasvy L. B. (1873), L. R. 
9C.P. 62. Mentd. Arthy v. Coleman (1857), 30 L. T. O. 8. 
101; Ward v. Lee (1857), 3 Jur. N.S. 557; Willams v. 
Golding (1865), L. R. 1 C. P. 69. 

105. Includes nonfeasance — If equivalent 
to negligence amounting to breach of trust.]— 
Misfeasance includes such nonfcasance as _ is 
negligence amounting to a breach of trust.— 
Re LIVERPOOL HOUSEHOLDgSTORES ASSOCN., LTD. 
(1890), 59 L. J. Ch. 616; 62 L. T. 873; 2 Meg. 
217. 

«Annotations :-—Retd. Re North Australian Territory Co., 
Archer’s Case, [1892] 1 Ch. 322. Mentd. Finch vt. Oake 
(1896), 60 J. P. 309. 

106. Negligent performance oi statutory 
duty—-By public body.|—-Defts., a local authority, 
affixed to a wall in a street which was not repair- 
able by the inhabitants at large a plate intended 
to indicate the position of a fire plug in the water 
main W& aigked: “F.P. 22 ft. 3 in.’’; in fact, a 
line drawn straight from the plate across the street 
for the required distance crossed the water main 
at a spot 6 feet 10 inches away from the place 
where the fire plug was inserted in the main. A 
fire broke out on pltfs.’ premises, which were a 
short distance from the plug; the fire brigade 
were quickly in attendance, but there was con- 
siderable delay owing to their inability to find 
the exact position of the fire plug, as a result 
of which delay the fire assumed greater dimen- 
sious & caused more damage than it would 
otherwise have done :—Held: in putting up an 
indication plate which was in fact misleading, 
defts. were guilty of an act of misfeasance, & not 
of nonfeasance only, & they were therefore liable 
to pltfs. for the extra loss caused by the fire as 
damages for breach of their statutory duty.— 
Dawson & Co. v. BINGLEY URBAN COUNCIL, 
[1911]2 K.B.149; 80L. J. K. B. 842; 104 L. 7. 
659; 76 J. P. 289; 27 T. L. R. 308; 55 Sol. Jo. 
346; 9 L. G. R. 502, C. A. 

Annotations :—Consd. McClelland v. Manchester Corpn., 
{1912] 1 K. B. 118. Mentd. Kraser v. Fear (1912), 107 
L. T. 423; Ryall v. Kidwell, (1913) 3 K. B. 123; Phillips 
v. Britannia Hygienic Laundry Co., (1923] 2 K. B. 834. 
107. Nonfeasance — Non-performance of duty — 

Created by contract.|—That there is a large class of 








Parr I.—GENERAL PRINCIPLES. 


cases in which the formation of the action springs 
out of privity of contract between the parties, 
but in which, nevertheless, the remedy for the 
breach or non-performance is indifferently like 
assumpsit or case upon tort, is not disputed... . 
In many cases it is extremely difficult to dis- 
tinguish a mere nonfeasance from a misfeas- 
ance. ... The contract creates a duty & the 
neglect to perform that duty, or the nonfeasance, 
is a ground of action upon a tort (TINDAL, C.J.).— 
BoorRMAN v. BROWN (1842), 3 Q. B. 511; 2 Gal. & 
Dav. 793; 11 L. J. Ex. 437; 114 E. R. 603, Ex. 
Ch.; affd. sub nom. BROWN v. BOORMAN (1844), 
11 Cl. & Fin. 1, H. L. 

Annotations :—Refd. Courtenay v. Karle (1850), 10 C. B 


73; Howard v. Shopherd (1850), 9 C. B. 297; Dutton 
v. Powles (1861), 2 B. & S. 174; Hyman v. Nye (1881), 


6 Q. B. D. 685. Mentd. Marfell v. South Wales Ky. 
(1860), 8 C. B. N. 8. 525; Baylis v. Lintott (1873), L. R. 
C. P. 345; Mid. Ry. v. Withington District L. B. 


8 ee e 
Sia 49 L. T. 4893; Steljes v. Ingrum (1903), 19 T. L. R. 
ft) . 


108. ——— May be equivalent to misfeasance.] — 
SHOREDITCH CORPN. v. BULL, No. 202, post. 


B. Distinction between. 
(a) In General. 


109. Whether material—-Where remedy for 
injury alternative—Action for breach of contract 
or for tort.|— BROWN v. BoorMAN, No. 61, ante. 

110. Distinction dificult.|;—BoorMAN v. BROWN, 
No. 107, ante. 

111. Acts of directors of company.] — If 
directors of a co. do acts in a matter in which they 
have no authority, those acts are null & void ; 
but if they neglect the acts which are within their 
authority, & which they ought to perform, neither 
a ct. of law nor of equity will allow them afterwards 
to take advantage of their own neglect.—BARGATE 
v. SHORTRIDGE (1855), 5 H. L. Cas. 297; 3 Hq. 
Rep. 605; 24 L. J. Ch. 457; 25 L. T. O. 8. 204; 
3 °W. R. 423; 10 BE. R. 014, Uf. L.: affg. S. C. 
sub nom. SHORTRIDGE v. BOSANQUET (1852), 16 
Beav. 84. 

.innotations :-—Refd. Eastern Counties Ry. v. Hawkes (1855), 
5 H. lL. Cas. 331; Re Royal British Bank, Hz p. Walton 
& Huo (1857), 5 W. R. 637; Prince of Wales Assce. v. 
Harding (1858), I. B. & KE. 183; Fountaine v. Carmarthen 
Ry. (1868), L. R. 5 Eq. 316; Re Land Credit Co. of Ireland, 
Ee p. Overend, Gurney (1869), 4 Ch. Apr. 460; Murray 
®. Bush (1873), L. R. 6 H. L. 37. Mentd. Burmester v. 
Norris, (1851), 21 L. J. Ex. 43; de Newcastle-upon-Tyne 
Marine Insce. (1), Ex p. Brown (1854), 19 Beav. 97 ; 
Newcastle-upon-Tyne Murine Insce. Co. (2), #2 p. Hender- 
son (1854), 19 Beav. 107; Horn v. Kilkenny & G. 5. & 
W. Ry. (1855), 3 Eq. Rep. 812; Green v. Nixon (1857), 
23 Beav. 530; Prince of Wales Assce. Soc. v. Athenseum 
Assee. Soc. (1858), 3 C. KB. N.S. 756, n.; He Mitre Assce., 
Kyre’s Caso (1862), 31 Beav. 177; Jte British Provident, 
otc. Assco. Soc., Grady’s Caso (1863), 1 De G. J. & Sm, 4388 ; 
Re British Provident, etc., Assco. Soc., Lane’s Case (1863), 
3 New Rep. 50; Woodhams v. Anglo-Australian, etc. Co. 
(1864), 2 De G. J. & Sm. 162; He Barned’s Banking Co., 
Ex p. Contract Corpn. (1867), 36 L. J. Ch, 732; fe 
Smith, Knight, Weston’s Case (1868), 4 Ch. App. 20; 
Spackman v. Kivans (1868), L. RK. 3_H. L. 171 3 Escott 
v. Gray (1878), 47 L. J. Q. B. 606; Moffatt v. Farquhar 
(1878), 7 Ch. D. 591. 


(b) Application of Distinction. 
i. Gratuitous Services. 

112. Liability for nonfeasance.]-—If H. under- 
tuke to do a thing without hire, no action lies for 
the nonfeasance: but if he enters upon the doing 
it, action lies for a misfeasance, if through his own 
neglect or mismanagement, because it is a deceit ; 
but not if by mere accident.—Coaas v. BERNARD 
(1703), 1 Salk. 26; 1 Com. 183; Holt, K. B. 13; 


2 Ld. Raym. 909; 8 Salk. 11; 91 HE. R. 25. 

Annotations :—Apld. Elsee v. Gatward (1793), 5 Term Rep. 
143; Gibson v. Inglis (1814), 4 Camp: 72. Consd. Blake- 
moro v. Bristol & Exeter Ry. (1858), 8 E. & B. 1085; 
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Giblin v. McMullen (1868), L. Rk. 2 P. C. 317; Nugent v. 
Smith (1875), 1 C. P. D. 19. Apld. Foulkes v. Met. Dist. 
Ry. (1880), 28 W. R. 526. nsd. Banbury v. Bank of 
Montrea], [1918] A. C. 626. Refd. Shelton v. Osborn 
(1729), 1 Barn. K. B. 260; Charitable Corpn. v. Sutton 
(1742), 2 Atk. 400; Guilliam v. Barnett (1804), 2 Smith, 
K. B. 155; Pippin v. Sheppard (1822), 11 Price, 400; 
Whitehead v. Greetham (1825), 2 Bing. 464; Vaughan 
v. Menlove (1837), 3 Bing. N. C. 468; Boorman v. Brown 
(1842), 3 Q. B. 511; Ross v. Hill (1846), 2 C. B. 877; 
G.N. Ry. v. Shepherd (1852), 8 Exch. 30; Balfe »v. West, 
[1853] 13 C. B. 466; Dansey v. Richardson (1854), 3 EK. 
& B. 144; MacCarthy v. Young (1861), 6 H. & N. 329; 
Poninsular & Oriental Steam Navigation Co. v. Shand 
(1865), 3 Moo. P. C. C. N.S. 272; HR. wv. Mid. Ry. (1867), 
31 J. P. 661; Skelton v. L. & N. W. Ry. (1867), L. R. 2 
C. P. 631; Readhead v. Mid. Ry. (1869), L. R. 4 Q. B. 
379; Searle v. Laverick (1874), L. R. 9 Q. B. 122; Hoare 
v. G. W. Ry. (1877), De Colyar’s County Court Cases 
192; Bergheim v. G. Kk. Ry. (1878), 3 C. P. D. 221; 
Cutler v. North London Ry. (1887), 56 L. T. 639; 
Moorcock (1889), 14 P. D. 64; Shaw v. G. W. Ry., [1894] 
1 Q. B. 373; Tho Winkfield, (1902) P. 42; Harris v. 
Perry, (1903] 2 K. B. 219; Shrimpton v. Hertfordshire 
County Council (1910), 74 J. P. 305 ; The Empress (1923), 
92 L. J. P. 42; Pratt v. Patrick, [1924] 1 K. B. 488; 
Mentd. Buckmyr v. Darnall (1704), 2 Ld. Raym. 1085; 
Grand Opinion for the Prerogative concerning the Royal 
Family (1717), Fortes. Rep. 401; Robinson v. Green 
(1723), 1 Stra. 574; Boucher v. Lawson (1736), Lee temp. 
Hard. 194; Kettle v. Bromsall (1738), Willes, 118; 
Hartop v. Hoare (1743), 3 Atk. 44; Ryullv. Rolle (1749), 
1 Atk. 165; Pasley v. Freeman (1789), 3 Term Rep. 51 ; 
Mason v. Lickbarrow (1790), 1 Hy. Bl. 357; Storr v. 
Crowley (1825), M‘Cle. & Yo. 129 ; Corbett v. Packington 
(1827), 6 bb. & C. 268; Gledstane v. Howitt (1831), 1 
Tyr. 445; Ez p. Cording (1832), 4 B. & Ad. 198 ; M‘Kenzie 
v. M’Leod (1834), 10 Bing. 385 ; Crouch v. L. & N. W. Ry. 
(1854), 14 C. B. 255; Marriott v. Anchor Reversionary Co. 
(1861), 3 De G. F. & J. 177; Taylor v. Caldwell (1863), 
3B. & 8. 826; Donald v. Suckling (1866), L. KR. 1 Q. B. 
585; Liver Alkali Co. v. Johnson (1874), L. R. 9 Exch. 
338; Harris v. G. W. Ry. (1876), 1 Q. B. D. 515; Cheshire 
vw. Bailey, [1905] 1 K. B. 237 ; Clarke v. West Ham Corpn., 
{1909] 2 K. B. 858; Attenborough v. Solomon, [1913] 
A. C. 76; Hatton v. Car Maintenance Co. (1914), 110 
L. T. 765; Coldman v. Hil), [1919] 1 K. B. 443; Ellis’ 
Trustee v. Dixon-Johnson, [1924] 2 Ch. 451. 


113. ———.]—-(1) A count in a dcclaration stat- 
ing that pltf. retained deft., who was a carpenter, 
to repair a house before a given day, that deft. 
accepted the retainer, but did not perform the 
work within the time, per quod the walls of pltf.’s 
house were damaged, cannot be supported. 

No consideration results from his situation as 
a carpenter, nor from the undertaking: ... deft. 
has merely told a falsehood, & has nut performed 
his promise; but for his non-performance of it 
no action can be supported. ‘This is warranted 
by Lorp HOo.Lt’s opinion in Coggs v. Bernard, 
No. 112, ante (LonbD KENYON, C.J.). 

(2) A count stating that pltf., being possessed 
of some old materials, retained deft. to perform 
the carpenters’ work on certain buildings of pltf., 
& to use those old materials, but that deft., instead 
of using those, made use of new ones, thereby 
increasing the expense, may. 

The second count may be supported . . . having 
entered upon the contract, he was bound to per- 
form it; & not having performied it in the manner 
proposed, an action lies against him (LORD KEN- 
YON, C.J.).—ELSEE v. GATWARD (1793), 5 Term 
Rep. 1483; 101 KE. R. 82. 

Annotations :—.18 to (1) Refd. Bourne v. Diggles (1814), 2 





Chit. 311. Generally, Refd. Balfe v. West (1853), 13 
C. 2B. 466. Mentd. Bates v. Cort (1823), 3 Dow. & Ry. 
K. B. 676. 

114. |}—A person gratuitously under- 


taking the duties of steward of a horse race is 
not liable for negligent nonfeasance in not appoint- 
ing a judge, unless it appears that he commenced 
to perform the dutics of the officc.—BALFE .v. 
WEsT (1853), 13 C. B. 466; 1C,. L. R. 225; 22 
I. J.C. P.175; 21 L. T. 0.8.90; 1 W. R. 335; 
138 KE. R. 1281. 

Anscalion :—Refd. Cooper v. Shuttleworth (1856), 25 L. J. 

x. . 
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Sect. 3.—AMaulfeasance, misfeasance, and nonfeasance: 
Sub-sect. 2, B. (b) 4. & it. Sect. 4: Sub-sects. 


115. Liability for misfeasance.}]—Cocas_ vt. 
BERNARD, No. 112, ante. 

116. ——.]—-ELSEE v. GATWARD, No. 113, ante. 

117. ———.])—BALFE v. WEsT, No. 114, ante. 

Gratuitous bailment.|—Sec BAILMENT, Vol. III1., 
pp. 59 et seq. 

Public authorities.|—Sec PUBLIC AUTHORITIES. 


ii. Fuilure to Exercise Statutory Powers or to 
Perform Statutory Duties. 
See Higuways, Vol. XXVI., pp. 398 ef seq. ; 
PUBLIC AUTHORITIES ; STATUTES; & Titles passim. 


Siecr. 4.—EFFECTIVE CAUSE. 
SUB-sECT. 1.—IN GENERAL. 

118. Question for Jury.|—Deft. negligently left 
his horse & cart unattended in the street. Plitf., 
a child seven years old, got upon the cart in play ; 
another child incautiously led the horse on; & 
pltf. was thereby thrown down & hurt :—VHeld : 
(1) deft. was liable in an action on the case, though 
pltf. was a trespasser, & contributed to the mis- 
chief by his own act ; (2) it was properly left to 
the jury, whether deft.’s conduct was negligent, 
& the negligence caused the injury; (3) the co- 
operation of third parties in the injury was not a 
ground of defence, if the means of injury were 
negligently left when it was extremely probable 
that they would be set in motion. 

_(4) The legal proposition, that one who has by 
his own negligence contributed to the injury of 
which he complains cannot maintain his action 
against another in respect of it, has received some 
qualifications. Indeed LorpD ELLENBOROUGH’S 
doctrine in Butterfield v. I’crrester, No. 745, post, 
which has been generally adopted since, would 
not set up the want of a superior degree of skill or 
care as a bar to the claim for redress: ordinary 
care must mean that degree of care which may 
reasonably be expected from a person in pltf.’s 
situation: & this would evidently be very small 
indeed in so young a child. . . . But the question 
remains, can pltf. then, consistently with the 
authorities, maintain his action, having been at 
least equally in fault. The answer is that, sup- 
posing that fact ascertained by the jury, but to 
this extent, that he merely indulged the natural 
instinct of a child in amusing himself with the 
empty cart & deserted horse, then we think that 
deft. cannot be permitted to avail himself of that 
fact. The most blameable carelessness of his 
servant having tempted the child, he ought not 
to reproach the child with yielding to that temp- 
tation. He has been the real & only cause of the 
mischief. He has been deficient in ordinary care : 
the child, acting without prudence or thought, 
has, however, shown these qualitics in as great a 
degree as he could be expected to possess them. 
Ifis misconduct bears no proportion to that of 


PART I. SECT. 4, SUB-SECT. 1. 


118 i. Question for jury.J—Held : to 
run a train, part of which was ad- 
mittedly not under control, in the way 
stated over a public crossing, was 
negligence, or at all events was clearly 


118 ii. 





.}—MISENER t. WABASH 
Ry. Co. (1906), 12 0. L. 


O. W. R. 651.---CAN. 118 


118 iii. ——.}—Jaconp v. TORONTO 
Rys Co. (1912), 22 O. W. 


3 0. W.N. 1255; 3D. L. Tt. 818.— 


NEGLIGENCE. 


deft. which produced it (LORD DENMAN, C.J.).-— 

LYNCH v. NURDIN (1841), 1 Q. B. 29; Arn. & H. 

158; 4 Per. & Dav. 672; 10 L. J. Q. B. 73; 5 

J.P. 319; 5 Jur. 797; 118 LE. R. 1041. 

Annotations :—.As to (1) Distd. Lygo v. Newbold (1854), 9 
Exch. 302; Caswell v. Worth (1856), 5 E. & 33. 849; 
Hughes v. Macfie, Abbott v. Same (1863), 3 New Rep. 394. 
Consd. Clark v. Chambers (1878), 3 Q. B. D. 327. Distd. 
& Dbtd. Mann v. Ward (1892), 8 T. L. lt. 699. Distd. 
rong v. Noakes, [1894] 2 Q. B. 281. Consd. Cooke v. 
Midland, Great Western Ry. of Ircland, [1909] A. C. 
229. Distd. Lowery v. Walker (1909), 79 L. J. K. B. 297 ; 
Latham vr. Johnson & Nephow, [1913] 1K. 8. 398; Hardy 
v. OC. L. Ry., [1920] 3 K. B. 459. Refd. Barnes v. Ward 
(1850), 9 C. B. 392; Alsop v. Yates (1858), 27 L. J. Ex. 
156; Singleton v. Kastern Counties Ry. (1859), 7 CG. 3. 
N.S. 287; Waito v. N. EB. Ry. (1859), KW. B. & EK. 728; 
Mangan v. Attorton (1866), 4 H. & C. 388; Francis v. 
Cockerell (1870), 10 B. & S. 950; Ruoff v. Long (1915), 
114 L. T. 186. As to (2) Refd. KEngelhart v. Farrant, 
(1897] 1 Q. B. 240. As to (3) Consd. McDowall vt. G. W. 
Ry., [1902] 1 K. B. 618. Distd. Rickards v. Lothian, 
{1913) A. C. 263. Refd. Crane v. South Suburban Gas 
Co., 11916) 1 K. B. 33. 48 to (4) Apprvd. Harrold +. 
Watney, [1898] 2 Q. B. 320. Apld. Glasgow City Corpn. 
vy. Taylor, [1922] 1 A. C. 44. Gencrally, Refd. Davis vr. 
Mann (1842), 7 J. P. 53; Degg v. Mid. Ry. (1857), 1 H. 
& N. 773: Barker v. Herbert, [1911] 2 K. B. 633; Weld- 
Blundell vr. Stephens, [1920] A. C. 956. 

119. .}— In an action for negligence, it 
appeared that pltf. was a passenger on an omnibus 
which was racing with deft.’s omnibus, &, in trying 
to avoid a cart, a wheel of deft.’s omnibus came 
in contact with the step of the omnibus on which 
pltf. was riding, which caused the latter to swing 
towards the kerbstone, & the speed rendering it 
impossible to pull up, the seat on which pltf. sat 
struck against a lamppost, & he was thrown off :— 
Held: the jury were properly directed, that pltf. 
was not disentitled to recover merely because 
the omnibus on which he sat was driving at a 
furious rate; &, if the jury thought that the 
collision took place from the negligence of deft.’s 
omnibus, so that the other omnibus was not in 
fault in not endeavouring to avoid the accident 
deft. was liable. 

Every person who does a wrong, is at least 
responsible for all the mischievous consequences 
that may reasonably be expected to result, under 
ordinary circumstances, from such misconduct ; 
& I think that, in the situation of these partics, 
any distinction which 1 might be disposed to draw 
in an extreme case, does not arise in the one which 
is now before the ct. (POLLOCK, C.B.).---RiGRY 4. 
Hewitt (1850), 5 Exch. 240; 19 L. J. Mx. 201; 
155 BE. R. 1038; sub nom. KieLey v. Hewitt, 15 
L. T. O. S. 185. 

Annotations :—Consd. Greenland v. Chaplin (1850), 5 Exeh. 
243: Cory vw. France, Fenwick, [1911] 1 K. B. 114. 
Refd. Hoey v. Felton (1861), 11 C. B. N.S. 142; The 
Bornina (2) (1887), 12 P. D. 58; Re Polemis & Furness, 
Withy, [1921] 3 K. B. 560. Mentd. Lynch v. Knight 
(1861), 5 L. T. 291. 

120. .} —Pltf. laaving been engaged by 
wharfingers to land bags of guano, at so much a 
ton, & carry them into a warehouse, where they 
were piled by their day labourers, & pltf. having 
been injured by the fall of some of the bags through 
bad piling :—Held : it was for the Jury, in an action 
by him against the wharfingers, whether the piling 
was done by their men under a separate & distinct 
employment, & if s0, whether the fall of the bags 








BRUNSWICK POWER Co. (N. B.) (1922), 
70 D. L. R. 697.—CAN. 


vi. —--—.])—-The question arising 
out of a collision of vehicles at an 
intersection, namely, whose negligence 
caused the collision, is a question of 


R. 71; 7 


R. 180; 


a question for the jury, & they havi CAN. fact rather than of law.---HANLEY ¥. 
decided it to be negligence, there wes 118 iv. ——.}—Kuun sor. Bririant Hayes, 11925) 3D. L. R. 7825 85 
no reason for interfering with their COLUMBIA ILEecrric Ky. Co. (1914), O. L. R. 361.-—CAN. 

verdict.—McLEop  v. INDSOR & 118 vii. ———.J— BARRY tv. RUBEN- 


ANNAPOLIS Ky. Co. (1890), 23 N.8.}t. CAN 


69.-——CAN. 118 Vv. 





28 W. L. R. 901; 20 D. L. R. 82.— 


»)—CAMMACK UW. 


STEIN (N. L.), [1926] 1 DL. L. lh. 445.— 
Nrw CAN. 
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was caused by their negligence, or that of their 
men & pltf. combined, & in the former case the 
verdict should be for pltf.; in the latter case, for 
a ila v. PETO (1862), 3 F. & F. 368, 
121. —-—.]—There is no rule of law to prevent 
a master being liable for negligence of his servant 
whereby opportunity was given for a third person 
to commit a wrongful or negligent act immediately 
producing the damage complained of. Whether 
the original negligence was an effective cause of 
the damage is a question of fact in each case. 

If a stranger interferes it docs not follow that 
deft. is liable ; but equally it does not follow that 
because a stranger interferes deft. is not liable if 
the negligence of a servant of his is an effective 
cause of the accident (LoRpD Esurr, M.R.).— 
ISNGELHART v. FARRANT & Co., [1897] 1 Q. B. 
240; 661. J.Q. B. 122; 75 L. T. 617; 45 W. R. 
179; 13 T. L. R. 81, C. A. 

Annotations :-—Apld. McDowall v. G. W. Ry., [1903] 2 K. B. 
3315 Harris v. Fiat Motors (1906), 22 T. L. R. 556; 
Ricketts v. Tilling, [1915] 1 K. Ik. 644. Refd. Latham 
v. Johnson, & Nophew, {1913} 1 K. B. 398; Norman r. 
Gi. W. Ry., [1914] 2 K. 3. 153; Jefferies & Atkey rv. 
Derbyshire Farmors (1920), 36 T. L. BR. 825; Weld- 
Blundell e. Stephens, 11920} A. C. 956. 
122. Act of two or more parties — Measure of 

liability.|—RicBy v. Hewitt, No. 119, ante. 

123. -}— A person who is guilty of 
negligence, & thereby produces injury to another, 
cannot set up as a defence, that part of the mis- 
chief would not have arisen if the person injured 
had not himself been guilty of some negligence. 

Therefore, where pltf., a passenger on board a 
steamboat, was injured by the falling of an anchor, 
caused by the deft.’s steamboat striking the other 
steamboat :—Held: it was improper to direct 
the Jury, that, if they thought the collision was 
owlng to the bad navigation of deft.’s steamboat 
they should find for pltf., unless there was negli- 
gence, either in the stowage of the anchor or in 
plitf. putting himself in the place where he was, so 
as to lead or contribute to the mischief; in 
which case pltf. could not recover. 

_ i think that where the negligence of the party 

Injured did not in any degree contiibute to the 

immediate cause of the accident, such negligence 

ought to be set up as an answer to the action 

(POLLOCK, C.B.).—GREENLAND t. CHAPLIN (1850), 

5 Exch. 243; 19 L. J. Ex. 298; 15 L. T. O. S. 

185; 155 E.R. 104. 

-{nnotations :—Consd. Clark v. Chambers (1878), 3 Q. B.D. 
$27; The Bernina (2) (1887), 12 P. D. 583 Cory r. France, 
Fenwick, [1911] 1 K. B.114. Refd. Re Polemis & Furness, 
Withy, [1921] 3 kK. B. 560. 
124, —— .]|—Defts., a gas co., contracted 

to supply pltf. with a proper service pipe to convey 

gas from the main outside, to a meter inside, his 
premises. Gas escaped, from the pipe laid down 
under the contract, into pltf.’s shop. The servant 
of a gasfitter employed by pltf. happened to be 
at work in another room at the time of the escape, 
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125 i. General rule.J}—IRVINE  v. 
CANADIAN BANK OF COMMERCE (1874), 
23 C, Pp; 509.—CAN 

125 ii. ——.] — Kerra v. INTER- 
COLONIAL COAL MINING Co. (1885), 
6 R. & G. 226; 6C. L. T. 446.—CAN. 

; 125 iii. -—-.]—In an action by the 
Crown for damages arising out of an 
accident alleged to be due to the 
negligence of a contractor in the per- 
formance of his contract for the con- 
struction of u public work, before a 
contractor can be held liable the 
evidence must show beyond reasonable 
doubt that the accident was the result 
Of his negligence.—R. v. POUPORE 





125 iv. 


speed 








125 v. .] 


367.—CAN. 


125 vii. 





(1897), 6 Exch. C. R. 4.—CAN. 


-J——It is not negligence 
per se for the engine driver or con- 
: ductor of a train to exceed the rato of 
rescribed by the time-table of 
the railway.—CoLrirrs v. R. (1899), 
6 Exch. C. Nn. 254,.—-CAN. 


CANADIAN 
Ry, Co. v. Smita (1901), 31S. GR. 


125 vi. ——.]—JEWISON t. HASSARD 
(1916), 34 W. L. 904; 10 W. W. RR. 


-|—HoONEss v. BRITISH 
CoLUMBIA_ ELECTRIC Ry. Co., Lp. 
(1817) 34B.C.R.90; 36D. L. R. 
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& went into the shop upon hearing of it, with a 
view of finding out its cause. He was carrying 
a lighted candle in his hand, & immediately on 
entering the shop an explosion took place, doing 
damage to pltf.’s premises & stock. On the trial 
of an action against defts. to recover for the injury 
sustained, the jury found, (a) that the escape of 
gas was occasioned by a defect in the pipe, & that 
that defect existed in the pipe when supplied, &, 

(6b) that there was negligence on the part of the 

gasfitter’s servant in carrying a lighted candle. 

Upon these findings :—Held: pltf. was entitled 

to recover, & defts. were not relieved from responsi- 

bility by the negligent act of the gasfitter’s servant. 

If a man sustain an injury from the separate 
negligence of two persons emnployed on his premises 
to do two separate things ... he can, in my 
opinion, maintain an action against both or 
either of the wrongdoers (KELLY, C.B.).—BUR 

ROWS v. MARCH GAS Co. (1870), L. R. 5 Exch. 67; 

39 I. J. Ex. 33; 22 L. T. 24; 18 W. R. 348; 

affd. (1872), lL. R. 7 Exch. 96, Ex. Ch. 

Annotations :—Consd. Clark v. Chambers (1878), 3 Q. B.D. 
327. Distd. Sayer v. Hatton (1885), Cab. & El. 492. 
Refd. Lilley v. Doubleday (1881), 7 Q. B. D. 510; Hender- 
son wv. Newcastle & Gateshead Gas Co. (No. 1) (1893), 
37 Sol. Jo. 403; Mowbray vr. Merryweather, [1895] 2 


Q. B. 640; Wold-Blundell «. Stephens, [1920] A. C. 956 ; 
Re Polemis & Furness, Withy, [1921] 3 k. B. 560. 


-----~ Collision of ships.])— Sec SHIPPING. 


SUB-SECT. 2.— INJURY MUST BE HRESULT OF 
NEGLIGENCE. 
A. In General. 
i generally, DAMAGES, Vol. XVII., pp. 93 
el seq. 

125. General rule.|—Where a work of a public 
character, as a canal, has been constructed under 
the authority of an Act of Parliament, a right of 
action for an injury not occasioned wilfully, nor 
by an act necessarily causing it, but arising from 
the user of the work, as, for instance, through the 
overflow of the water in the canal, must be founded 
on negligence; & negligence is of the essence of 
the action; & although the jury have given a 
general verdict for pltf., & it has been proved that 
the proximate cause of the injury was an act of 
defts.’ servants, as raising a flood-gate; yet, if it 
is doubtful whcthcr that act necessarily must have 
caused the injury, & the jury also find that there 
was no negligence, the verdict will be entered for 
defts.— WHITEHOUSE v, BIRMINGHAM CANAL Co. 
(1857), 27 L. J. Ex. 25. 

Annotations :-—Refd. Hipkins +. Birmingham & Staffordshire 
Gaslight Co. (1860), 1 L. T. 303 ; Hammond v. St. Pancras 
Vestry (1874), L. R. 9 C. P. 316; Stretton’s Derby 
Brewery Co. v. Derby Corpn., [1894] 1 Ch. 431. 

126. .}— WAKELIN v. LONDON & SOUTH 
WESTERN Ry. Co., No. 4, ante. 

127. .|—With reference to the question of 
negligence on the part of defts., there might have 











125 viii. ——..J—EVANS vv. SOUTH 
VANCOUVER Districr & RICHMOND 
TOWNSHIP (B. C.), [1918] 3 W. W. Kh. 
487.—CAN. 


125 ix. .J}—McCaFFRY v. CANA* 
DIAN PACIFIC Ry. Co., [1924] 2 D. L. R. 
213; [1924] 1 W. W. JR. 1083; 30 
Can. Ry. Cas. 65.—CAN. 


125 x. ——.]— RETALLICK 0, BRITISH 
COLUMBIA ELEcTRIC Ry. Co. (1925), 
35 B.C. R. 165; [1925] 1 W. W. R. 
885.—CAN. 


125 xi, ———.]—PALMER v. BATEMAN, 
[1908] 2 I. hk. 393.— IR. 

125 xii. ——.]}—Ho.ioway v. LAMB, 
{1924} N. 4. L. KR. 913.—N.Z. 
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been great negligence on their part, but such 
negligence was not the efticient cause of the loss. 
In order to make defts. liable the negligence must 
have caused the loss (LORD COLERIDGE, C.J.).— 
CRAPP v. East STONEHOUSE LocaL Boarp (1889), 

5 T. L. R. 501, C. A. 

128. ——.]— The effect of Lunacy Act, 1890 
(c. 5), s. 20, is to vest an absolute discretion i in the 
constable, relieving officer, or overseer with regard 
to the duty imposed upon him by that sect. 
Deft. was a medical man, & had attended the 
pltf.’s family for many years as medical man. In 
1888, pltf. had an illness which seemed to have 
affected his brain. In the summer of 1889, pltf. 
was confined in a lunatic asylum for eleven weeks. 
In the autumn of 1890 pltf.’s conduct again 
became peculiar, & on Nov. 1 his wife applied to 
the relieving officer for his intervention under 
Lunacy Act, 1890 (c. 5), s. 20. The relieving 
officer declined to interfere without a note from a 
doctor as to pltf.’s state of mind. The wife there- 
upon applied to deft., & from what she told him & 
from his previous knowledge of the history of 
the case, he wrote the following: ‘1 hereby 
certify that Mr. Thompson, i.e., pltf., is a person 
of unsound mind, & is dangerous to those about 
him.”’ The relieving officer then took pltf. to an 
infirmary where he was confined for two days, & 
then brought before a magistrate & discharged as 
being sane. Pltf. brought this action against. deft. 
for negligence in giving the above certificate :— 
Held: deft. was not liable. 

To establish his case pltf. must prove negligence 
in deft., & that the negligence was the cause of his 
being taken to the infirmary. ... A man cannot 
be sued for negligence unless there is a duty 
imposed upon him to take care. In this case, the 
wife, & daughter, & son of pltf. were frightened 
about pltf.’s conduct. The wife went to the 
relieving officer. The relieving officer desired to 
have the opinion of the medical man, & the wife 
went to deft. & obtained what was called a 
certificate. It was in reality merely the written 
opinion of deft. The wife did not go to deft. to 
get advice & treatment for plitf. She only went 
to get his opinion for the relieving officer. There- 
fore, there was no duty imposed upon deft. towards 
pltf. as a patient to exercise ordinary care & skill, 
& there was no other duty imposed upon him 
beyond that imposed upon any other person. 
There was therefore, no negligence. By sect. 20 
the sole responsibility was upon the relieving 
officer, & he had to act upon his own responsibility. 
So the opinion of deft. was not the cause of pltf.’s 
being taken to the infirmary. The confinement 
was not the direct result of deft.’s act, but it was 
the direct result & the sole result of the act of the 
relieving officer; therefore judgment ought to 
have been entered for deft. (LORD ESHER, M.R.).— 
THOMPSON v. SCHMIDT (1891), 56 J. P. 212; 8 
T. L. R. 120, C. A. 
lnnotations -—Consd. Harnett ». Fisher (1926), 

724. Refd. Everett v. Griffiths, (1921) 1 A. C. 6 
Pali ———.]—Boon v. EDDISON (1900), 


1385 L. T. 
631. 
64 J. VP. 


182i. Direct & natural cause of in- 








ELEcTRIC Ry. Co. 


NEGLIGENCE. 





1380. .]-— BooME v. BRoMLEY Rura D1s- 
TRICT COUNCIL (1905), 69 J. P. Jo. 533. 

181. .}— (1) An act or omission can con- 
stitute a cause of action under the head of negli- 
gence only where it is proved that the act or 
omission caused the injury complained of. You 
must be able to trace the injury as an effect of the 
act or the omission which is alleged to be negligent 
(KENNEDY, L.J.). 

(2) The guiding principle is that a person is 
liable only for the natural & probable consequences 
occasioned by or resulting from trespass or negli- 
gence, & injury suffered must be brought within 
this degree to give rise to a cause of action (SWIN- 
FEN Eapy, L.J.).—BRADLEY v. WALLACES, LTD., 





[1913] 3 K. B. 629; 82 L. J. K. B. 1074; 109 
L. T. 281; 29 T. L. R. 705; 6 B. W. C. C. 706, 
C. A. 


annanon ;—Retd. Heath's Garage v. Hodges, [1916] 2 

132. Direct & natural cause of injury.]|—WAL- 
WORTH v. BARTON (1860), 8 W. R. 190. 

188. -|— In an action against a railway 
co. for an injury sustained through falling down 
some stairs at their station :—Held: it was not 
enough to show that the stairs were of improper 
condition or construction unless the fall was 
caused thereby.—DaAvIs v. LONDON & BRIGUTON 
Ry. Co. (1861), 2 F. & F. 588, N. P. 

134. In cases of negligence it is 
for the judge to decide whether negligence can 
legitimately be inferred from the facts proved, & 
for the jury to decide whether negligence ought in 
fact to be inferred. 

(2) In such cases it is not sufficient to prove 
some act of negligence on the part of deft., unless 
it be proved that such negligence was the direct 
cause of the injury complained of. —-METROPOLITAN 











Ry. Co. v. JACKSON (1877), 3 App. Cas. 193; 47 
L. J. Q. B. 303; 37 L. 'T. 679; 42 J. P. 420 26 
W. R. 175, H. L. 

Annotations :—-As to (1) Consd. Maddox «. Iu. & D. Ry- 


(1878), 38 L. T. 458. Apid. Brearley v. L. & ‘NL W. Ry: 


(1899), 15 T. L. R. 237; Leaver v. Pontypridd U. D. ‘. 
(1910), 75 J. P. 25. . Banbury v. Bank of eo otioals 
[1918] A. C. 626. Refd. "Finegan * Le & N. W. Ry 


(1889), 53 J. P. 663; Kverett v. Griffiths, [1921] 1 A. c: 
631. dato (2) Consd. Wright v. Mid. Ry. (1884), 51 L. T. 
539. Distd. Jones v. G. W. Ry. (1885), 1 T. Li. RR. 333 5 
Murgatroy dv. Blackburn & "Over Darwen Tram. Co. 
; . Consd. Cobb rv. G. W. Ry., [1893] 
Apld. Be 038, “o av. Wallaces & Thompson, 

Consd. Craig v. Glasgow 
Corpn. (1919), 35 7 4 


. Refd. Davey v. L. & 
S. W. Ry. (1883), 11 o i "Dp. 213; Catherall v. Mersey 
a a o66 3 T. L. R. 508; Toronto Ry. v. King, (1908) 
C. 260; Canadian Pacific Ry. v. Fréchette, (1915) 
_C. 871. ” Generally, Consd. Bullner v. L. C. & 1). Ry. 
(1885), 1T.L. R. 534. Refd. Dublin, Wicklow & Wexford 
ae v. Slattery (1878), Z App. Cas. 1155; Pounder v. 
Ry., pe 1 Q. 385; Benson v. Furness Ry. 
(1903, 88 L. T. 268; ents v. Canadian Pacitic ly. 
(1913), 83 L. J. P. C. 13: Papworth v. Battersea B.C. 
(1914), 79 J. P. 105. Mentd. Esdaile v. Payne (1889), 
4() Ch. D. 520. 


185. -.|—A passenger claimed to recover 
as damages from a railway co. a sum of money, of 
which he had been robbed, in consequence, as he 
alleged, of the co.’s negligence in allowing their 
carriage to be overcrowded :—Held: the damage 
claimed for was too remote. 

The law is that the damages must be the direct 





i, -—— .}--MCQUILLAN v. ety 


B. 182 Vv 
(1921), 64 D. L. R. 482; 


C.), {1917} 2 


jury -}+}—GRAHAM 1. GRAND TRUNK Ry. W. W. BR. 664; 37 “i . R. 64.—CAN. 50 O. 

Co. (1912), 20 O. W. R. 965 5; 30. W.N. 132 iv. .}—H °. CANADIAN 337.—-CAN. or 

ae "1824 = J feixome 6, eouonte oer DL. ne frois) 2 one - ir 132 vil ee PRIA RD pier he 

O. W. WN, 1161; 3D. L. B. 153. CAN. 182 v. ./-ForstTeR ». TORONTO 132 vill, ——. Was v. Mom 
182 fil. ——.]— COLUMBIA Birnu- Ry. Co (1921), 67 D. L. RR. 441; 51 sees 5), 12 R. (Ct of Sees.) 590; 22 

LITHIC, LTD. v. BRITISH COLUMBIA QO, un R. 136. —CAN. . L. R. 381.—SCOT. 
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& natural consequence of the breach of obligation 
complained of (BOWEN, a J.).—-COBB v. GREAT 
WESTERN Ry. Co., [1893] 1 Q. B. 459; 62 L. J. 
Q. B. 335; 68 L. T. 483; 57 J. P. 487; 41 W. R. 
275; 9 TL. R. 258 3; 37 Sol. Jo. 248; 4 R. 283, 
C. A.; ; affd., [1894] A. ©. 419. 

Annotations :—Distd. Abraham v. Bullock (1902), 86 de T. 

796. d. woe Blundell v. Stephens, [1920] A. C. 

$56, Re o. 7 Steam Sand Pump Dredger v. 8.8. 

Greta Holme, “the Greta Holme, [1897] A. C. 596. 

136. -]—In an action for damages by the 
widow & children of a man who was burnt to 
death in a lock-up from a fire which arose from an 
unascertained cause :—Held: the burden of proof 
of negligence in defts. lay upon pltfs., & had not 
been discharged in the absence of proof that the 
death of deceased was in any way attributable to, 
or materially contributed to by, any negligent act 
or omission on the part of defts.—McKENZIE v. 
CHILLIWACK CORPN., [1912] A. C. 888; 82 L. J. 
P. C. 22; 107 L. T. 570; 29 'T. L. R. 40, P. C. 

137. Natural & probable cause of injury |— 
BRADLEY v. WALLACES, LTD., No. 131, ante. 

138. Proximate cause.]—PIltf., travelling by 
night with a horse & carriage along a highway, 
crossed by a railway at a level crossing, found no 
one in charge of the gates, & after waiting a reason- 
able time, & using all reasonable means to procure 
the attendance of some person on behalf of the 
co., he opened the gates & crossed the railway ; 
but in so doing, without any negligence on his 
part, he was injured by one of the gates falling to. 
He brought this action against the co. for negli- 
gence. 

Plitf. is not entitled to succced, on the ground 
that the i injury he has sustained was not a natural 
result of deft.’s breach of duty, but of his own 
act; ... the injury must be traccd directly to his 
own act, & cannot be ascribed to deft.’s neglect, 
as its proximate cause (SHEE, J.).—WyYATT v. 
GREAT WESTERN Ry. Co. (1865), 6 B. & S. 709; 
G New Rep. 259; 34 L. J. Q. B. 204; 12 L. T. 
568; 29 J. P. 630; 11 Jur. N.S. 825; 13 W. R. 
837; 122 i. R. 1356. 

Darlington Corpn. (1879), 5 


Annotations : -——Distd. Lax tr. 
Ex, D. 28. Consd. It. v. RS AnES Gad Ae oe af S 


552. Refd. Skelton v. L. & N. W. Ry. (18 
C. P. 631; Dublin, eee & Wexford ty v. Slattery 
(1878), 3 App. Cas. 115 
189. -| — Deft.’ s servant, in breach of 
Metropolitan Police Act, 1839 (c. 47), s. 54, 


washed a van in a public street, & allowed the 














-] — A judgment for 
damages for negligence on the ground 
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waste water to run down the gutter towards a 
grating leading to the sewer, about twenty-five 
yards off. In consequence of the extreme severity 
of the weather, the grating was obstructed by ice, 
& the water flowed over a portion of the cause way, 
which was ill paved & uneven, & there froze. 
There was no evidence that deft. knew of the 
grating being obstructed. Pitf.’s horse, while 
being led past the spot, slipped upon the ice & 
broke its leg :—Held: this was a consequence too 
Sorrea to be attributed to the wrongful act of 
eft. 

The act of deft. was not the ordinary or proxi- 
mate cause of the damage to pltf.’s horse, or 
within the ordinary consequences which deft. may 
be presumed to have contemplated, as for which 
he is responsible (GROVE, J.).—SHARP v. POWELL 
(1872), L. R. 7 C. P. 253; 41 L. J.C. P. 953 26 
L. T. 436; 20 W. R. 584. 

Annotations :—Distd. Clark v. Chambers (1878), 3 Q- B. J). 
327; Hardaker v. Idle District Council, [1896] 1 Q. B. 
335. Consd. Clinton v. Lyons, [1912] 3 K. B. 198. Distd. 
Weld-Blundell v. Stephens, [1920] A. C. 956. Refd. Cory 
v. France, Fenwick, [1911] 1 K. B. 114; Ae Polemis & 
Furness, Withy, [1921] 3 K. B. 560. 

140. .|— Cattle belonging to pltf. were 
driven at night along an occupation road, which 
crossed a branch line of defts.’ railway on a level. 
As they were passing over the crossing they 
became frightened owing to a number of trucks 
being shunted by defts. in a negligent manner, & 
part of them escaped from the control of their 
drivers. These were on the following morning 
found dead or dying on the main line of defts.’ 
railway, which they reached owing to defects in 
the fence of an orchard & garden adjoining the 
railway :—Held: there was sufficient evidence 
that the death of the cattle was the natural result 
of defts.’ negligence.—SNEESBY v. LANCASHIRE & 
YORKSHIRE Ry. Co. (1875), 1 Q. B. D. 42; 45 
L. J. Q. B. 1; 33 L. T. 872; 40 J. P. 363 24 
W. R. 99, C. A. 

Annotations :—Refd. Victorian Rys. 
(1888), 13 App. Cas. 222; Bull v. 
(1902), 67 J. P. 37. 

141. .]|—Deft. gave H. his blank acceptance 
on a stamped paper, & authorised H. to fill in his 
name as drawer. H. returned the blank acccpt- 
ance to deft. in the same state in which he received 
it. Deft. put it into a drawer of his writing table 
at his chambers, which was unlocked, & it was 
lost or stolen. C. afterwards filled in his own 





Comrs. wv. Coultas 
Shoreditch Corpn. 





6 Sask. L. RR. in the collision was created by the 
excessive speed of the car in which the 
pitf. was & passenger & tho injurics 


were incurred not at the moment of 


137 i. Natural & probable cause of 661; 15 D. L. R. 91; 
injury. Fo in ”, Cohn (Alta.) 1279.—CAN, 
7 ii. ee —BYRNE wv. “WILSON 
(an, 1LCL. &. 332. —IR. 
137 iii. ——. Bowlin v. RANKIN & 


Co. (1886), 13 R. (Ct. of Sess.) 981; 23 
Se. L. Rh. 706.—SCOT. 

1381. Proximate cause. Let ag daa 
ADELAIDE CoRPN., [1915] S. A. L. R. 


188 ii. ——.}—GranaAM »v. GREAT 
WESTERN Ry. Co. (1877), 41 U. C. Re. 
se ae 


——.}—A person driving on a 
ublte b highway who sustains injury to 
son & property by the carriage 
comlag in contact with a tolephone 
pole lawfully P there, cannot 
maintain an action for damages if it 
clearly appears that his horses were 
running away & that thoir violent, 
uncontrollable speed was the proximate 
cause of the accident.—BELL TELE- 
PHONE Co. vo. CHATHAM CORPN. (1900), 
318. C. R. 61 eae 





138 iv. .}—B1 . Sea pe 
Paoirio Ry, Co. (1908), 7 W. L. R. 
mer oFiclaid 


BERWICK 


SMITH v. 
(bis), 26 W. W. L. R. 155; 5 W. W. R. 


that the failure of deft.’s motorman to 
avoid a collision with pltf.’s automobile 
when he might have done so was thie 
atte negligence, sustained.—LBan- 

REGINA CORPN., [1917] 3 
Ww. W. te. 159; D. lL. R. 502; 10 
Sask. L. R. 297.—CAN. 


138 vii. ---GEALL v. DOMINION 
CREOSOTING Co., SALTER v. DOMINION 

MKOSOTING Co. (B. oe ee 1 
W. W. R. 280; ct D. 242; 55 
S. C. R. 587 —CA 


188 viii. aes ANSEN 0.CANADIAN 
Paoiric Ky. Co., C. R., [1907] A 
573.—CAN. 


1388 ix. ———.}—MAGILL t. foe 
OF MOORE (1919), 43 0. L. R. 372; 
D. L. R. 489.—CAN. 





x. ——.}—LYM 0 


138 EMERY 
(1919), 47 N. B. R. 119: A 
317.—CAN. 


50 D. L. R 


138 xi. ——.}—The driver of a motor 
car held to be Mable for personal 
injuries caused a passenger in another 
car with which the former car collided 
although the emergency which eatied 


collision but. when the car came into 
contact with the street curb.—TAYLOR 


» TURNER, [1925] 3 D. L. Ik. 574; 
[1925] 2 W. W. Ri. 490..—CAN. 

138 xii. ——.J]—MADRAS & SOUTIIERN 
nope Ry. Co. ve JAYAMMAL 
(1924), I. L. RR. 48 Mad. 417.— IND. 

138 xiii. youeas PeeLe Ne 
BROTHERS, LTD. v. DWYER (1908), 2 
N. Z. L. R. 19.—N.Z. 

138 xiv. tor ona v. GALLA- 





GUER (1883), 117 . (Ct. of Sess.) 64.-— 
SCOT. 





Rei XV. -}~-M'DERMALD. v. EDIN- 
STREET TRAMWAYS Co., LTD. 
(1384), oe is (Ct. of Sess.) 15; 22 
co. L. R. —SCOT. 
138 xvi. ROBINSON v. REID'S 
TRUSTEES (1900), 2 F. (Ct. of Sess.) 
928; 37 Se. L. R. "718; 8S. L. T. 47.— 
SCOT. 
138 xvii. »] — MACFARLANE v. 
eee eet oS C. 56; 45 Se. L. XH. 
viii. ae }—-Grinve v. BROWN, 
1996) %. C. 787 SCOT. 
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Sect. 4.—Effective cause: Sub-sect. 2, 4. & B.] 


name without deft.’s authority, & an action was 
brought on it by pltf. as indorsee for value :— 

Held: deft. was not liable on the bill. 

It is said that he has done so through negligence. 
TI confess that I think he has been negligent ¢ that 
is to say, I think if he had had this paper from a 
third person, as a bailee bound to keep it with 
ordinary care, he would not have done so. But 
then this negligence is not the proximate or 
effective cause of the fraud (BRAMWELL, L.J.).— 
BAXENDALE v. BENNETT (1878), 3 Q. B. D. 525; 
471L.J.Q. B. 624; 40 L. T. 23; 43 J.P. 204; 26 
W. R. 899, C. A. 

.innotations :—Apld. Re Cooper, Cooper v. Vesey (1882), 20 
Ch. D. 611. Distd. De la Bero v. Pearson, [1907] 1 K. B. 
483. Refd. Patent Safety Gun Cotton Co. v. Wilson 
(1880), 49 L. J. Q. B. 713; Scholficld r. Londesborough, 
[1896] A. C. 514; Lewis v. Clay (1897), 77 L. T. 653 ; 
Lloyd’s Bank v. Cooke, [1907] 1 K. B. 794; Smith rv. 
Prosser, [1907] 2 K. B. 735; London Joint Stock Bank r. 
Maemillun & Arthur, [1918] A.C. 777. Mentd. London & 
South Western Bank v. Wentworth (1880), 5 Ex. D. 96 ; 
Marcussen v. Birkbeck Bank (1889), 5 T. L. R.. 179; 
Brocklesby v. Temperance Permanent Bldg. Soc. (1893), 
42 W. R. 6S; Nash v. Deo Freville, [1900] 2 Q. B. 72; 
Watkin v. Lamb (1901), 85 L. T. 483; Herdman vt. 
Wheeler, [1902] 1 kK. B. 361. 

142. .|—In actions for damages in respect 
of an accident against applt. gas co. it appeared 
that applts. were not occupiers of the premises 
on which the accident had occurred & had no con- 
tractual relations with pltfs., but that they had 
installed a machine on the said premises, & the 
jury found that the accident was caused by an 
explosion resulting from gas emitted, owing to 
applts.’ negligence, through its safety valve direct 
into the closed premises instead of into the open 
air:—Held: the initial negligence having been 
found against applts. in respect of an easy & 
reasonable precaution which they were bound to 
have taken, they were liable unless they could 
show that the true cause of the accident was the 
act of a subsequent conscious volition, e¢.g., the 
tampering with the machine by third parties. 

On the other hand, if the proximate cause of the 
accident is not the negligence of deft., but the 
conscious act of another volition, then he will not 
be liable. For against such conscious act of 
volition no precaution can really avail (LORD 

¥).— DOMINION NATURAL GAS Co., LTD. v. 

COLLINS & PERKINS, [1909] A. C. 640; 79 L. J. 

P.C.13; 101 L. T. 359; 25 T. lL. R. 831, P. C. 

~innotations :—Consd. Ruoff r. Long, [1916] 1 K. B. 148; 
Refd. Blacker v. Lake & Elliot (1912), 106 L. T. 533; 
White v. Steadman, [1913] 3 K. B. 340; Jefferson rv. 
Derbyshire Farmers, [1921] 2 K. B. 281; Montreal City 
v. Watt & Scott, [1922] 2 A. C. 555. 

143. .}—To sustain an action for negligence 
it must be shown that the negligence found by the 
jury is the proximate cause of the damage. Where 
the proximate cause is the malicious act of a third 
person against which precautions would have been 
inoperative, deft. is not liable in the absence of a 
finding either that he instigated it or that he ought 
to have foreseen & provided against it. 

In an action for damages to property located 
on the second floor of a building leased to deft., 
through a continuous overflow of water from a 
lavatory basin on the top floor caused by the water 
tap having been turned on full & the waste-pipe 
plugged, the jury found that ‘‘this was the 
malicious act of some person ”’ :—IIeld: (1) deft. 
was not responsible unless either he instigated the 








149i. Injury not capable of being fore- 
seen or anticipated.}—Deft. who was 
engaged in placing steam fitting in the 
basement. of a school which, to his 
knowledge, was used by the children 


to play in, left a detached section of a 
steam heater on the floor. 
being in the way of the children the 
caretaker of the school removed it & 
placed it in an almost perpendicular 


NEGLIGENCE. 


act or the jury had found that he ought reasonably 
to have prevented it; (2) his having on his pre- 
mises a proper & reasonable supply of water was 
an ordinary & proper user of his house, & although 
he was bound to exercise all reasonable care he 
was not responsible for damage not due to his own 
default, whether caused by inevitable accident 
or the wrongful acts of third persons.—RICKARDS 
108 L. T. 225; 29 T. L. R. 281; 57 Sol. Jo. 281, 
P, Cc; 
annotations :-——.18 to (1) Consd. Ruoff v. Long, [1916] 1 K. B. 
148. Refd. Charing Cross, West End & City Electricity 
vupply Co.v. London Hydraulic Power Co., [1913] 3 K. B. 
442; Edwards ¢. Birmingham Navigations Co. of Pro- 
prietors, [1924] 1 kK. B. 341; Noble v. Harrison, [1926] 
2 K. HK. 332; Smith v. G. W. Ry. (1926), 1385 L. T. 112. 
frencrally, Refd. Hanley v. Edinburgh Corpn. (1913), 77 


144. Unskilfulness of plaintiff.]—-If the 
proximate cause of damage be pltf.’s unskilfulness, 
although the primary cause be the misfeasance of 
deft., he cannot recover. At least if the mischief 
be in part occasioned by the misfcasance of a 
third person not sued. 

A. placed lime rubbish in a highway, the dust 
blown from it frightened the horse of B., & nearly 
carried him into contact with a passing wagygon, 
in avoiding which he unskilfully drove over other 
rubbish placed in the road by C., & was over- 
thrown & hurt :—Held: upon a count stating 
these facts B. could not recover against A.— 
FLOWER v. ADAM (1810), 2 Taunt. 314; 127 E.R. 


1098. 
ation :— Distd. Trower v. Chadwick (1836), 3 Scott, 


145. Plaintiff wanting in sense & judg- 
ment.]|—FAULKNER v. BRINE (1858), 1 F. & F. 
254. N. P. 

146. ———- Loss through culpable neglect.|—To 
entitle pltf. to recover from deft., on the ground 
of estoppel, a loss occasioned through culpable 
neglect on the part of deft., pltf. must prove that 
the negligence complained of occurred in the par- 
ticular transaction in which his loss arose, & also 
that such negligence was the proximate, direct, or 
real cause of the loss.—-LONGMAN v. BATH ELECTRIC 
TRAMWAYsS, LTD., [1905] 1 Ch. 646; 74 L. J. Ch. 
424; 92 L. T. 748; 53 W. BR. 480; 21 T. LR. 
3733; 12 Mans. 147, C. A. 

Annotation :—Mentd. Rainford ». Keith & Blackman Co. 

(1905), 74 L. J. Ch. 531. 

147. —-— Plaintiff relying on breach of statutory 
duty.|——In an action for damages for personal 
injuries pltf. relying on the breach of a statutory 
duty must prove not only the breach but also that 
the breach caused the injuries.—GRAND TRUNK 
Ity. Co. v. MCALPINE, [1913] A. C. 838; 83 L. J. 
P.C. 44; 109 L. T. 693; 29 T. L. R. 679, P. C. 
Annotation :—Reftd. Canadian Pacific Ry. v. Fréchotte, 

[1915] A. C. 871. 

Contributory negligence.|—Sec Part XI., 
Sect. 1, sub-sect. 1, post. 

Act or intervention of third party.|—Sec 
Sub-sect. 3, post. 

148. Negligence & loss must be in same trans- 
action—Loss through culpable neglect.|—Lona- 
aarp v. BATH ELECTRIC TRAMWAYs, LTD., No. 146, 
ante. 

149. Injury not capable of being foreseen or 
anticipated.|—-BLyYTH v. BIRMINGHAM WATER- 
works Co., No. 1, ante. 

















The section 
ell upon a child who was injured :— 
Held: deft. was not negligent since 
he could not have been expected 

take precautions to prevent an accident 


osition against the wall. 
The section 


Part I.—GENERAL PRINCIPLES. 


150. ——— Liability only where negligence 
established.|—-Workmen employed by defts., a 
railway co., after cutting the grass & trimming the 
hedges bordering the railway, placed the trimmings 
in heaps between the hedge & the line, & allowed 
them to remain there fourteen days during very 
hot weather, which had continued for some weeks. 
A fire broke out between the hedge & the rails, & 
burnt some of the heaps of trimmings & the hedge, 
& spread to a stubble field beyond, & was thence 
carried by a high wind across the stubble field & 
over a road, & burnt pltf.’s cottage, which was 
situated about two hundred yards from the place 
where the fire broke out. There was evidence that 
an engine belonging to defts. had passed the spot 
shortly before the fire was first seen, but no evi- 
dence that the engine had emitted any sparks, nor 
any further evidence that the fire had originated 
from the engine, nor was there any evidence that 
the fire began in the heaps of trimmings & not on 
the parched ground around them :—Held: (1) it 
being a matter of common knowledge that engines 
do emit sparks, there was evidence for the jury 
that the fire originated in sparks from the engine 
that had just passed ; (2) there was evidence for 
the jury that defts. were negligent, in leaving the 
dry trimmings, & the trimmings either originated 
or increased the fire, & caused it to spread to the 
stubble field ; (3) if defts. were negligent they were 
responsible for the injury that resulted from their 
conduct to pltf., although they could not have 
reasonably anticipated that such injury would be 
caused by it. 

Where there is no direct evidence of negligence, 
the question what a reasonable man might foresce 
is of importance in considering the question 
whether there is evidence for the jury of negligence 
or not, & this is what was meant by BRAMWELL, BL., 
in his judgment in Blyth v. Birmingham W ater- 
works Co., No. 1. ante, ... but when it has been 
once determined that there is evidence of negli- 
gence, the person guilty of it is equally liable for 
its consequences, whether he could have foreseen 
them or not (CHANNELL, B.).—SMITH v. LONDON & 
SOUTH WESTERN Ry. Co. (1870), L. R. 6 C. P. 
14; 40 L. J. Cc. P. 21; 23 L. T. 678; 19 W. R. 
230, Ex. Ch. 

Annotations :—As to (3) Consd. Bull v. Shoreditch Corpn. 
(1902), 67 J. P. 37; H.MLS. London, [1914] P. 72. Apld. 
Re Polomis & Furness, Withy, [1921] 83 K. B. 560. Refd. 
Canadian Pacific Ry. «. Roy, {1902} A. C. 220; Clinton 
v. Lyons, [1912] 3 K. B. 198 ; Wold-Blundell v. Stephens, 
[1920] A. C. 956. Generally, Refd. McDowall v. G. W. Ry. 
(1902), 71 L. J. K. B. 330, 

151. .|}— Given the breach of duty 
which constitutes the negligence, & given the 
damage as a direct result of that negligence, the 
anticipations of the person whose negligent act 
has produced the damage appear to me to be 
irrelevant (BANKES, L.J.).—He PoLEmis & FuR- 
NESS, WITHY & Co., [1921] 3 K. B. 560; sub nom. 
POLEMIS v. FuRNEsS, WITHY & Co., 90 L. J. K. B. 
1353; 126 L. T. 154; 37 T. L. R. 940; 15 Asp. 
M. L. C. 398; 27 Com. Cas. 25, C. A. 

«{nnotations :-—Consd. Hambrook v. Stokes, [1925] 1 K. B. 
141. Refd. Adolaide 8.8. Co. v. R., [1923] 1 K. B. 59; 
Harnett v. Bond, (1924) 2 K. B. 517; Britannia Hygienic 
Laundry Co. v. Thornycroft (1925), 94 L. J. K. B. 858; 
Fagan v. Greon & Edwards, (1926) 1 K. B. 102. 

Act or intervention of third party.|—Sce 

Nos. 183-187, post. 








which could not reasonably havo been 

Thoweaes 1913) 90 W. Lon aid 
uv > e e s 

7 Ww. W, R. 1053.—CAN, 


149 ii. ——.]— LEVASSEUR 


462. 
149 iii. 





v. R. 


(1921), 62 D. L. R. 349; 20 Exch. C. R. 
—CAN. 


.}—To establish a case of 
actionable negligence it is not sufficient 
that the act was the direct cause of the 


B. Where Act Not Proximate in Time. 


152. Want of proximity immaterial—If injury 
in fact caused by act.]|—-Scorr v. SHEPHERD, No. 
78, ante. 

153. -———- ~-—.]—Where deft. is the proximate 
cause of damage it is no answer to say, that the 
falling of certain timber, which was the immediate 
cause of the damage, was not occasioned by .any 
act or neglect of deft., or by the breach of any duty 
cast upon him by law.—TROWER v. CHADWICK 
(1836), 3 Bing. N. C. 334; 2 Hodg. 267; 3 Scott, 
699; 61. J. C. P. 47; 132 E. R. 439; revsd. on 
other grounds, sub nom. CHADWICK v. TROWER 
(1839), 6 Bing. N. C., Ex. Ch. 


Annotations :—Relfd. Bibbey v. Carter (1859), 7 W. It. 193; 
Dalton v. Angus (1881), 6 App. Cas. 740; Fairbrother v. 
Bury R. S. A. (1889), 37 W. KR. 544; Southwark & Vaux- 
hall Water Co. v. Wandsworth Board of Works, [1898] 
2 Ch. 603. Mentd. Bradbee v. Christ’a Hospital (1842), 2 
Dowl. N.S. 164; Humphries v. Brogden (1850), 12 Q. B. 
739; Metcalfe v. Hetherington (1855), 11 Kxch. 257; 
Bonomi v. Backhouse (1858), E. B. & EF. 622; Sub- 
Marine Telegraph Co. v. Dickson (1864),15 C. B. N.S 


759: Fletcher v. Rylands (1866), L. R. 1 Exch. 265; 
Ilford U. PD. C. v. Beal & Judd, [1925] 1 K. B. 671. 
154. -|— WANSTALL v. POOLEY 








(1841), 6 Cl. & Fin. 911, n.; 7 EB. R. 940. 

155. .|—A.’s carriage was driven 
against the wheel of B.’s chaise: the collision 
threw a person who was in the chaise upon the 
dashing-board; the dashing-board fell on the 
back of the horse, & caused him to kick, & thereby 
the chaise was injured :—Held: B. was entitled 
to recover in trespass against A. damages com- 
mensurate with the whole of the injury sustained. 
—GILBERTSON v. RICHARDSON (1848), 5 C. B. 
5602; 17 L. J.C. P2112; 10 L. T. O. 8S. 375; 12 
Jur. 292; 136 KE. R. 974. 

156. .|}—An incorporated water co, 
created a nuisance in a public highway by leaving 
unfenced a stream of water which they had caused 
to spout up in it. The horses of pltf. were 
frightened, & swerving from it fell into an un- 
fenced excavation in the highway made by con- 
tractors who were constructing a sewer, & were 
thereby injured :—Held: the water co. & not the 
contractors were the parties liable-—HILL v. NEw 
RIvER Co. (1868), 9 B. & S. 303; 18 L. T. 
355. 

Annotations :—Consd. Clark v. Chambers (1878), 3 Q. B. D. 
327. BRefd. Child « Hearn (1874), L. R. 9 Exch. 176; 
Weld-Blundell v. Stephens, [1920] A. C. 956; &e Polemis 
& Furness, Withy, [1921] 3 K. B. 3560. 

157. .|—SMITH v. LONDON & SOUTH 
WESTERN Ry. Co., No. 150, ante. 

158. .|—(1) A brig, by the negligence 
of those on board her, came into collision with a 
barque on Jan. 15, about 5 a.m. off the Lizard. 
In the collision the main rigging of the barque was 
carried away, & shortly afterwards her fore & 
main masts went by the board. Towards evening 
the wind increased in violence, & about 2 a.m. the 
next morning the barque was driven on shore, & 
some of the crew were drowned :—Held: the loss 
of life was occasioned by the collision. 

(2) In a suit for limitation of liability, instituted 
on behalf of the owners of the brig, an appearance 
was entered on behalf of a child of one of the 
drowned men en ventre sa mére. The ct. reserved 
leave to the child, en ventre, if born within due 
time, to prefer its claim for damages sustained 
by the death of its father.—THE GkroRGE & 


























injury complained of: it must further 
appear that the consequence of the act 
was one that a prudent inan might 
reasonably have forescen.—LAURIEK vv. 
Goprrry, [1920] N. Z. L. R. 231.-— 
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Sect. 4.—Effective cause: Sub-sect. 2, B., C. & D.; 
sub-sect. 3, A. & B.] 


RICHARD (1871), I. R. 3 A. & EB. 466; 24 L. T. 
717; 20 W. R. 245; 1 Asp. M. lL. C. 50. 
Annotations :— As to (1) Refd. Robson v. N. E. Ry. (1875), 

32 L..T. 551; H.M.S. London, [1914] P. 72. As to 

& Refd. Williams v. Ocoan Coal Co., [1907] 2 K. B. 422. 

encrally, Mentd. The Theta (1894), 71 L. T. 25. 

159. .]—Defts.’ vessel, owing to the 
negligence of their servants, struck on a sandbank, 
& becoming from that cause unmanageable, was 
driven by wind & tide upon a sea wall of pltfs.’, 
which it damaged. Having regard to the state of 
the weather & tide it was impossible to prevent 
this, the ship having once struck :—Held: defts. 
were liable for the damage caused to the wall.— 
ROMNEY Marsy (LORDS BAILIFF-JURATS) vv. 
TRINITY House Coren. (1872), L. R. 7 Exch. 
247; 41 L. J. Ex. 106; 20 W. R. 952, Ex. Ch. ; 
affg. (1870), I.. R. 5 Exch. 204. 

Annotations :—Consd. The George & Richard (1871), L. R. 








3 A. & FE. 466. Mentd. Gilbert x. Trinity House Corpn. 
(186), 17 Q. B. D. 795. 
160. —— .|—A house-van attached to a 





steam plough was left for the night on the grassy 
side of a highway by deft. The van & plough 
were four or five feet from the metalled part of the 
way. During the evening pltfs.’ testator drove 
his tnare in a cart along the metalled road. The 
mare was a kicker, but he was unaware of her vice. 

Passing the van she shied at it, kicked, & galloped 

kicking for one hundred & forty yards, then got 

her leg over the shaft, fell, & kicked her driver as 
he rolled out of the cart. He afterwards died from 
the kick so received. In an aetion under Fatal 

Accidents Act, 1846 (c. 93), by his exors. for 

wrongful & negligent obstruction of the highway, 

the jury found that the van was left} where it 
stood unreasonably, & negligently, & caused some 
appreciable danger to vehicles passing along the 
metalled parts of the road; that the death was 
occasioned by the van standing where it did, & by 
the inherent vice of the mare combined. & that 
there was no contributory negligence :—Held: on 
these findings the verdict & judgment must be for 
pltfs.; for the unauthorised, unreasonable, & 
dangerous user of the highway by deft. was the 
proximate cause of the injury.—HARRIS v. MOBBS 

(1878), 3 Ex. D. 268; 39 L. T. 164; 42 J. P. 759 ; 

27 W. Qh. 154. 

Annotations :—Apld. Ellis «. Banyard (1911), 106 L. T. 51. 
Refd. Wilkins v. Day (1883), 12 Q. B. D, 110; Dulieu r. 
White, [1901] 2 K. B. 669; Hadwell v. Righton, [1907] 
2K. B. 345; Heath’s Garage r. Hodges, [1916] 2 K. B. 
370. Mentd. Wilkinson v«. Downton, [1897] 2 Q. B. 57. 

-|—A warehouseman whose pre- 

decessor in the business & the occupation of the 

warehouse had issued warrants in respect of goods, 

& who represented to the broker of the original 

depositor that the goods were still in the ware- 

house, whereupon the broker bought the war- 
rants :—Held: estopped from asserting that the 

goods were no longer in the warehouse through a 

misdelivery by his servant, the representation 

being culpably negligent & the proximate & real 
cause of the broker buying the warrants.—SETON 

v. LAFONE (1887), 19 Q. B. D. 68; 56L. J. Q. B. 

415; 57 L. T. 647; 35 W. R. 749; 3 T. L. RB. 

624, C. A. 

Annotations :—Consd. Sarat Chunder Dey rv. Chunder Lala 
(1892), 56 J. P. 741; L. & Y. Ry., L. & N. W. Ry. & 
Graeser v. MacNicoll (1918), 88 L. J. K. B. 601. | Mentd. 
Flatau v. Sawyer (1892), 8 T. L. kt. 656. 

162. .|—A_ collision took place 
between a steamer & a barque, the steamer being 

















PART I. SECT. 4, SUB-SECT. 3.—A. 
165 i. Whether defendant necessarily 
liable.}—Where a competent person 


engaged to carry out a certain duty 
employs another, unfitted by reason of 
strength or otherwise, to perform such 


NEGLIGENCE. 


alone to blame. The steering compass, charts, 

log & log glass of the barque were lost through the 

collision. The captain of the barque made for a 

port of safety, navigating his ship by a compass 

which he found on board. The barque while on 
her way, without any negligence on the part 
of the captain or crew, & owing to the loss 
of the requisites for navigation above-mentioned, 
grounded, & was necessarily abandoned :—Held : 
the grounding of the barque was a natural & 
reasonable consequence of the collision, & the 
owners of the steamer were liable for the damages 

caused thereby.—THE Crry oF LINCOLN (1889), 15 

P.D.15; 594. J. P.1; 62 L. T. 49; 38 W. R. 

345; 6 Asp. M. lL. C. 475, C. A. 

Annotations :—-Distd. The San Onofre, [1922] P. 243. Consd. 
Singleton Abbey (Owners) v. Paludina (Owners), The 
Paludina (1926), 95 L. J. P. 135. Refd. Dulicu », White 
(1901), 85 L. T. 126; H.M.S. London, [1914] P. 72. 

163. -|—A steamship whilst getting 
up her anchors in a gale of wind to proceed to a 
safer anchorage, negligently failed to obtain the 
assistance of a tug so as to enable her to perform 
the manoeuvre safely. She was in consequence 
driven against a pier, where she again negligently 
abstained for a considerable time from taking the 
assistance of a tug, which was offered to her. 
Having ultimately taken such assistance, she was 
towed in the only direction then possible, when, 
coming into a heavy seaway & the full force of a 
strong gale, the towing hawscer parted, & she was 
driven ashore, doing damage to pltfs.’ property. 
There was no negligence on the part of the ship 
after she took the assistance of the tug. The 
Trinity Masters having advised the ct. that the 
breaking of the tow rope was a thing that would 

very probably ’’ happen, considering the direc- 
tion in which it was necessary to tow the ship after 
she had collided with the pier, & considering the 
wind & weather she would meet whilst being 
towed :—Held: the damage following upon such 
breaking of the tow rope was a natural consequence 
of defts.’ original negligence, & the owners of the 
ship were liable for such damage.—THE GERTOR 

(1894), 70 L. T. 703; 7 Asp. M. L. C. 472. 

164. -| — SHOREDITCH CORPN. 1%. 
Buu, No. 202, post. 


C. Contributory Negligence. 
See Part XI., Sect. 1, sub-sect. 1, nost. 


D, Particular Instances. 

Bankers —- Forged or altered cheques.] —- See 
BANKERS, Vol. III., pp. 232-233, Nos. 640-644. 
Custody of securities & valuables.!— See 
BANKERs, Vol. III., p. 256, No. 763. 

Carriers.]|—See CARRIERS, Vol. VITI., pp. 71-97, 
143, Nos. 479-650, 943. 

Corporations—-Fraudulent use of corporate seal.] 
—See CORPORATIONS, Vol. XIII., pp. 280-287, 
Nos. 179-180a. 

Criminal negligence—-Homicide.|—See CRIMINAL 
Law, Vol. XV., pp. 772-773, Nos. 8273-8277, 

Railway companies.|—See RAILWAYs. 

Canal companies.|—See RAILWAYS. 

Shipping.|—See SHIPPING. 























SuB-sEcT. 3.—ACT OR INTERVENTION OF THIRD 
PARTY. 
A. In General. 
165. Whether defendant necessarily liable.|]— 
ENGELHART v. FARRANT & Co.,. No. 121, ante. 


duty, & an accident occurs, through the 
default of such latter person, there is 
proper to be submitted to a 


Part J.—GENERAL PRINCIPLES. 


166. ——.]—-Defts.’ servants shunted some 
trucks & a brake van, all coupled together, on to 
a siding which was on an incline running down to 
aw level crossing over a highway. The siding had 
a catch point to prevent vehicles, if set loose, from 
running down the incline ; but, for the convenience 
of their shunting operations, defts.’ servants did 
not place the trucks & van beyond the catch point, 
but screwed down their brakes, & left them in a 
position in which they would not have caused any 
damage if not interfered with. Some boys, 
trespassing on the siding, uncoupled the van from 
the trucks & released its brake, so that it ran down 
the incline & injured pltf., who was lawfully passing 
along the highway over the level crossing. Defts. 
were aware that boys were in the habit of tres- 
passing on the siding & meddling with vehicles 
placed upon it. 

- At the trial of an action by pltf., the jury found 
that the van was in a safe position as & where 
left by defts., unless interfered with afterwards ; 
that the accident would not have happened if the 
van had not been interfered with ; that the inter- 
ference was the act of trespassers, who acted 
negligently ; that the danger of interference 
causing injury was known to & could have been 
guarded against by the exercise of reasonable 
care on the part of defts.; & that the negligence 
of defts. in not placing the van beyond the catch 
point was the effective cause of the accident :— 
Held: the evidence did not support the findings 
of negligence on the part of defts.; &, therefore 
applying the rule in E’ngelhart v. Farrant, No. 121, 
ante, as negligence on their part was not the 
effective cause of the accident, they were not 
rendered liable through the interference of tres- 
passers.— MCDowaALt. v. GREAT WESTERN Ry. 
Co., [1903] 2 K. B. 331; 72 L. J. K. B. 652; 88 
L. T. 825; 19 T. L. R. 552 3 47 Sol. Jo. 603, C. A. 
Annotations :—Consd. Clinton v. Lyons, [1912] 3 K. B. 198. 

Apld. Wheoler v. Morris (1915), 84 L. J. K. B. 1435, 

Refd. Cooke ». Mid. G. W. Ry. of Ireland, [1909] A. C. 

229; Latham vy, Johnson & Nephew, (1913] 1 K. B. 393; 

Ruoff v. Long, (1916) 1 K. B. 148; Everett v. Griffiths, 

yearn aaa B. 163; Weld-Blundceil v. Stephens, [1920] 

167. Malicious act of third party.]|—SIMPsoN v. 
METROPOLITAN WATER Boarp, No. 101, ante. 

168. Act or intervention instigated by defendant.] 
—-RICKARDS v. LOTHIAN, No. 148, ante. 

169. Act of third party probable.]|—Lyncu v. 
NurRpDIN, No. 118, ante. 

170. Opportunity for act of third party given by 
agent.|-—ENGELITART v. FARRANT & Co., No. 121, 
ante. 
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Liability of master for negligence of servant—On 
intervention of third party.|}—See Master & SER- 
Mer XXIV., pp. 138, 142, 148, Nos. 1082, 

~—1119. 


B. Act or Intervention Real Cause of Injury. 


171. Defendant not liable.|—If any artificer, or 
person employed to do any work in a highway, 
street, common staircase, etc., makes, or procures 
to be made, an opening for the convenience of his 
operations, & then goes away for a time, his work 
being unfinished, & he intending to return at a 
future pcriod & complete it, & in the mean time 
the opening is used by other workmen or persons, 
it is the duty of these latter persons to secure the 
opening at night; & the person who so originally 
made the opening, or procured it to be made, & 
goes away as above stated, is not liable in damages 
for any accident that may happen from their 
negligence. : 

Where a plasterer, employed about a new build- 
ing, of which the floors were not laid, or where an 
opening was left for the staircase which was not 
then begun, for the convenience of his operations 
opened, or caused or advised to be opened, a 
passage or communication from the common stair- 
case of an adjoining house, & afterwards went 
away for a time before his work was finished, with 
the intention of returning at a future period to 
complete it, & both while he was there, & during 
the time he was absent, other workmen employed 
about the premises—masons, carpenters, & others 
—made use of the passage or communication, & 
during the time he was so absent, the passage not 
having been secured at night, a man fell through, 
broke both his legs, & was in other respects severely 
wounded & bruised :—Held: the plasterer was 
not the person liable in damages for this mis- 
fortune.---MILNE v. SMITH (1814), 2 Dow, 390; 
3 Io. R. 905, LU. L. 

172. .|—A tradesman, who has a cellar 
opening upon the public street, is bound, when he 
uses it, to take reasonable care that the flap of it 
is so placed & secured, as that, under ordinary 
circumstances, it shall not fall down; but if the 
tradesman has so placed & secured it, & a wrong 
doer throws it over, the tradesman will not be 
liable in damages for any injury occasioned by it.— 
DANIELS v. PoTTrerR & WING, ETC. (1830), 4 C. & P. 
262; Mood. & M. 501, N. P. 

A anon :—Consd. Clark v. Chambers (1878), 3 Q. B. D. 


178, ———.]—By the Act the co. of proprietors 
of the H. Wet Docks were empowered to appoint 














jury of direct personal negligence on the 
original employer's part.—VALLENDER 
v. ICTORIAN RAILWAYS Comrs. (1896), 
ser L. R. 141..—AUS. 

65 ii. ———.] — Buss 
(1885), 8 O. KR. 451.—CAN. 


165 iti. [-—-While pitf. was being 
conveyed 4&3 &@ passenger on a car of 
? aes he was injured in consequence of 

© car boing run into from behind by 
another car on the same track. The 
motorman & conductor of the other 
car had, contrary to the express rulos 
of the co., exchanged places :—ZIleld : 
we negligence of the motorman in 
wDandoning his post to the conductor 
pla the cffective cause of the accident, 

defts. wore Hablo in damages for tho 
ee a ee Hee (LULL), St Meee 

, . Co, ‘ an. L. R. 

2; 468. C. R. 654.—-GAN. 

; nay iv. -]}-—A driver of a motor 
rehicle which, without negligence on 
i poled with another motor 

ced upon the sidewa 
reljaba pitt., held not Hable Ho he 

Uer.— ‘RILL v. GRANAM, 1 
3 W. W. R. 1033 ; 44 D0L. R. bah : it 


®% BORCKH 








Alta. L. It. 125.—CAN. 
165 v. --—-MCRPUY wv. 
SUR THER Ry. Co., (1897) 2 1. R. 301. 
165 vi. —-——-.—HoWARD v. BERGIN; 
O'CONNOR & Co., [1925] 2 I. R. 110, 
118.—IR. 
165 vii. ——.]—-MURPHY ¥. SMITII 
(1886), 13 BR. (Ct. of Sess.) 985.—SCOT. 





PART I. SECT. 4, SUB-SECT. 3.—B. 


171 1. Defendant not liable.|—A rail- 
way co. are not liable for an injury 
caused to a person standing on a 
station platform by an object carelessly 
thrown out of a baggage-car on a 
moving train by a passenger without 
the knowledge of any of the train crew, 
unless it. is shown that they ehould have 
anticipated & could have prevented 
the act.—GALBRAITH v. CANADIAN 
Pacirio Ry. Co. (1914), 28 W. L. R. 
307; 6W. W. R. 908; 17 D. L. BR. 65; 
24 Man. L. R. 291.—CAN. 

171 ii. .-~-The flowers in plttf.’s 
flower store wore injured Ls reason of 
the escapo of gas from a pipe of deft. 





gas oo. Unknown to tho said co., a 
pipe had been fractured as a result of 
the operations of a steam roller belong- 
ing to a third party upon tho road 
under which the pipe was laid :—Held : 
deft. co. was not Hable since the fracture 
waa caused without its knowledge by a 
third party, over whom it had no control, 
& the consequence of whose acts it 
could not reasonably have anticipated. 
—Tiny v. CUNNINGHAM (1915), 30 
LR R. 547; 7 W. W. RR. 1205.— 


171 iii. —-—.]}—-Held: the act of tho 
trespasser was ‘‘a fresh independent 
cause,’’ which, in the circumstances, 
defts. had no reason to anticipate : 
pitts. failed in their action to recover 
damages for the loss they had _ sus- 
tained because the negligence of the 
defts., found by the jury, was not the 
proximate cause of the damage; the 
sole proximate cause was the_act of 
the trespasser. — TORONTO HyYDRO- 
ELECTRIC COMMISSION v. TORONTO RY. 
Co. (1919), 16 O. W. N. 203; 48 
DL. R. 103; 45 0. Te mR. 470.-— 
CAN. 
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Sect. 4.—Effective cause: Sub-sect. 3, B. & C.J 


such officers as to them should seem meet, & to 
remove ballast from & out of ships entering the 
port of H1., demanding & taking payment for every 
ton of ballast so removed; & by the same Act 
power was given to any person at ater in 
pursuance of the Act, to act as dock master, to 
regulate & direct the placing & mooring of ships 
in the docks, & a penalty is imposed on all persons 
refusing or resisting the orders of the dock master : 
—Held: where a Dutch ship was moved by a 
steam tug, under the directions of the harbour 
master, & such ship, the ballast having been taken 
out by order of the harbour master, fell over & 
sunk the tug, that the owners of the Dutch ship 
were not responsible for the damage.—THE 
BROEDER TROW (1852), 17 Jur. 94. 

174. .|—Assuming it is primd facie evi- 
dence of negligence in a railway co. that a train 
has got off the line, such evidence is entirely re- 
butted by proof that the accident arose from the 
wilful & wrongful act of a stranger.— LATCH v. 
RUMNER Ry. Co. (1858), 27 L. J. Ex. 155. 

175. .}—An unskilled practitioner, who 
ventures to prescribe dangerous medicines, of the 
use of which he is ignorant, that is culpable rash- 
ness, for which he will be responsible. A person 
who so ‘‘ takes a leap in the dark ”’ is guilty of 
gross negligence. 








f a man were wounded, & another applied to! West Ham Coren. 


his wound sulphuric acid, or something which was 
of a dangerous nature & ought not to be applied, 
& which led to fatal results, then the person who 
applied this remedy would be answerable, & not 
the person who inflicted the wound, because a 
new cause had supervened. But if the person who 
dressed the wound applied a proper remedy, then 
if a fatal result ensued, he who inflicted the wound 
remained liable (WILLEs, J.).—R. v. MARKUSS 
(1864), 4 1. & F. 356. 

aan :—Refd. R. v. Bateman (1925), 94 L. J. K. B. 


_ 176. .|—BARTLETT v. BAKER (1864), 3 
H.& C.153; 34 L. J. Ex. 8; 159 E. R. 486. 


Annotation :—Mentd. Sandford v. Clarke (1888), 57 L. J. 
Q. LB. 507. 





he ——.]—-MANGAN v. ATTERTON, No. 464, 
post. 
178. .|—Defts., the highway board & 





local authority for the district, built a retaining 
wall across a street for the purpose of altering the 
level of a roadway. This wall did not interfere 
with the ordinary flow of surface water across the 
street & alongside pltf.’s premises, but owing to 
the wrongful act of third parties on land over 
which defts. had no control, an unusual flow of 
water ran down this street & did damage to pitf.’s 
premises :—Held: defts. were not liable, as the 
damage was occasioned by the unexpected flow 
of water for which they were not responsible, & 
they were not negligent in not building this 
retaining wall so as to have prevented the unusual 
flow of water across the street & alongside pltf.’s 
premises.—ELY BREWERY Co. v. PONTYPRIDD 
URBAN District Councit (1903), 68 J. P. 33 
27. G. BR. 40, C. A. 


179. J—McDowan, v. Great WESTERN 
Rv. Co., No. 166, ante. 





ar ot 


Co., 

181. -| — Deft. signed a document, which 
purported to be a continuing guarantee by him, 
up to a certain amount, of the payment by R. of 
any sum which might at any time thereafter be 
or become due from R. to pltfs., a banking co., on 





NEGLIGENCE. 


them. Jn fact, uw... - . 

fraud of R. to sign the document, 

it, & not knowing that it was a gui 
supposing it to be a document of 


use vl LUADe Gene, ees 

, & not deft.’s supposed negligence. 

There can be no material negligence unless there 
is a duty on deft. towards ~'+fe (VAUGHAN 
WintiiaMs, J.J.).—CaRLISLE & CUMBERLAND 
BANKING Co. v. BRAGG, [1911] 1 K. B. 489; 80 
L. J. K. B. 472; 104 J. T. 121, C. A. 

182. .|—The mere fact that a tramway car 
has been started from an optional stopping place 
through the bell being pulled by a passenger in 
the absence of the conductor does not render the 
tramway owners responsible for injury thereby 
occasioned, unless it is shown that in the circum- 
stances the non-control of the bell by the con- 


awn v 





| ductor amounted to negligence.—WAGNER Uv. 


(1920), 37 T. L. KR. 86. 

183. ——— Unless act or intervention able to be 
foreseen or anticipated.|—(1) Where works are 
going on over a line of railway, with which works 
the railway co. has nothing to do, & the execution 
of such works is entrusted to contractors who are 
entirely independent of the railway co., it is not 
the duty of the railway directors to assume that 
such works will be negligently conducted by those 
who have contracted for their execution, & to take 
precautions against possible negligence on the part 
of persons who are not in their employment nor 
under their control. 

The Corpn. of the City of London was authorised 

. mow ee a hn nwaanta eertain works 


cuted elsewhere Wiuuuuy sass. 
co. had no control over these works, ..- 
executed by contractors engaged by the | 
Several girders had been safely put in their ,-..__. 
by manual labour, but on this occasion, the con- 
tractors brought into use for one of the girders a 
monkey steam-engine which moved the girder 
with a jerk, & so caused it to overbalance 
It fell on a passing train, & injured pltf. :—eld : 
this was not a mischief the occurrence of which 
the railway co. was bound to anticipate, & against 
which it was bound to take precautions, & conse- 
quently the railway co. was not liable in damages. 


The ordinary business of life could not go on if 
ae ghd 2 éhinaa hainge nrn- 


ae 


(2) Where pitf. has cioseu sup cvaucar, —~ ---- 
judge who tries the cause is of opinion that there 
is no case to go to the jury, he ought -_ . 
accordingly, giving leave, if necessary, for pltf. 
move to enter a verdict in his favour. 


Part J.—GENERAL PRINCIPLES. 


erroneous under such circumstances to take a 
formal verdict for pltf., reserving leave to deft. to 
move to enter a verdict for him should the judges, 
to whom power is reserved to draw inferences of 
fact, be of opinion that on the facts the verdict 
ought to be so entered. DANIEL v. METROPOLITAN 
Ry. Co. (1871), L. R.5 H. L. 45; 40 L. J.C. P. 
121; 24 L. T. 815; 35 J.P. 708; 20 W. R. 37, 
IT. L. 


Annotalions :—~Aa to (1) Refd. The Secret (1872), 26 L. T. 
670; Simson v. London General Omnibus Co. (1872), 21 
W. RR. 595; Wricht v. Mid. Ry. (1873), 42 L. J. Ex. 87; 
Wiliams v. G. W. Ry. (1874), L. R. 9 Exch. 157; Cohen 
r. Met. Ry. (1890), 6 T. L. R. 146; Pounder v. N. E. Ry., 
(1892] 1 Q. B. 385. 














184. -|—RIcKARDS v. LOTHIAN, No. 
143, ante. 
185. ~———.] — Deft., «a shopkeeper, sus- 


pended outside his premises a canvas sunblind, 
which overhung the pavement. This blind was 
extended by means of projecting arms or rods, & 
in consequence of passers by jumping up & catching 
hold of these rods a strain was put on the blind as 
« whole, which drew the screws out of the wood 
forming the top of the box, & thus caused the blind 
to fall & the projecting rods to drop, whereby pltf., 
who was passing thereunder, was injured :-—Held : 
all that. could be required of deft. was that he 
should have taken such reasonable precautions as 
a reasonable man would exercise in order to avoid 
the result of an accident that might reasonably be 
foreseen; & it would be extending the authority 
of McDowall v. Great Western Railway Co., No. 
166, ante, to make deft. liable for the injuries 
sustained by pltf.—WHEELER v. Morris (1915), 
$4L. J. K. B. 1485; 118 L. T. 644, C. A. 
afnnotation :—Consd. Ruoff v. Long, [1916] 1 K. B. 148. 
186. -—-—.] — A person lawfully leaving 
his property unattended in a highway must take 
reasonable means to prevent such mischief as he 
ought to contemplate as likely to arise from his 
user of the highway. He is not liable for damage 
caused by his property through such interference 
of third persons as he is not bound to anticipate. 
Defts.’ servants momentarily left stationary but 
unattended in a highway a steam motor lorry. 
In order to start the lorry it was necessary to 
withdraw a hand-pin from the gear lever & then 
to remove that & two other levers. ‘T'wo soldiers 
seeing the lorry mounted it. One tried but failed 
to set it in motion. The other succeeded in 
starting it backwards so that it ran into pltf.’s 
shop front & did damage for which the action was 
brought :—Held: (1) there was in the circum- 
stances no evidence of negligence in leaving the 
lorry unattended; & (2) assuming that there was 
negligence, there was no evidence that it caused 
the damage.—Ruorr v. Lona & Co., [1916] 1 
K. B. 148; 85 L. J. K. B. 8643; 114 1. T. 186; 
HN . P. 158; 32 T. J. Rk. 823 60 Sol. Jo. 323, 
Annotations :—.1s to (1) Distd. Martin vr. Stanborough (1924), 
Se ae At. 1. Refd. Gayler & Lope v. Davies, [1924] 
e » fad. 


187. -]—SIMPSON v. 
WaTER Boarn, No. 101, ante. 





METROPOLLTAN 
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C. Injury Natural or Direct Outcome of Original 
Negligence. 

188. Whether defendant Hable.|] — If a horse & 
cart are left standing in the street, without any 
person to watch them, the owner is liable for any 
damage done by them, though it be occasioned 
by the act of a passer by, in striking the horse.— 
ILLIDGE v. GOODWIN (1831), 5 C. & P. 190, N. P. 


Annotations :—Consd. Clark v. Chambers (1878), 3 Q. B. D. 
327. Refd. Lynch v. Nurdin (1841), 1 Q. B. 29; Dansey 
#. Richardson (1854), 3 E. & B. 144; Englehart v. Farrant, 
[1897] 1 Q. B. 240; Latham v. Johnson & Nephew, [1913] 
1K. B. 398; Weld-Blundell v. Stephens, [1920] A. C. 
956; Gayler & Pope v. Davies, [1924] 2 K. B. 75. 














189. .\—J.YNCH v. NURDIN, No. 118, ante. 

190. ———.]|—-R. v. Marxuss, No. 175, ante. 

191. ——-.]|—HiLn v. NEw River Co., No. 
156, ante. 

192. .I—-CLARK v. CHAMBERS, No. 103, ante. 

193. ———.]—MANnnN v. Warp (1892), 8 T. L. R. 
699, C. A. 


Annotation :-—Dbtd. Englehart v. Farrant, (1897) 1 Q. B. 240. 

194. .|—PATERSON v. BLACKBURN CORPN. 
(1892), 9 T. L. R. 55, C. A. 

195. - .|—Deft., a licensed victualler, was 
the owner of a dog which he knew to be of a savage 
nature. He entrusted it to his barman, with 
instructions to Ict it out each morning & bring it 
back & tie it up before the other servants came 
down. On one occasion the barman brought the 
dog back while pltf. & another barmaid were at 
breakfast, took it into the kitchen, & said, ‘‘ I bet 
the dog won’t bite any one. Goit, Bob”; where- 
upon the dog bit pltf. 

It appears to me to be absolutcly immatcrial, 
where a man has chosen to keep a dangerous 
animal at his own peril in all circumstances, 
whether the injury arises from the actual negli- 
gence of the owner or from the act of a third 
person. The wrong is in keeping the fierce beasti, 
& the person who chooses to keep it is responsible 
for the injury arising from his own wrongful act, 
unless the injury was duc to pitf.’s own default or 
(possibly) to vis major or the act of God (FARWELL, 
J..J.).— BAKER v. SNELL, [1908] 2 K. B. 8253 77 
I. J. K. B. 1090; 99 L. T. 753; 24 7T. L. . 811; 
52 Sol. Jo. 681; 21 Cox, C. C. 716, C. A. 
Annotations :—Apld. Lowery v. Walker (1909), 78 L. J. K. B. 

S74. Refd. Clinton v. Lyons, [1912] 3 K. B. 198. 


196. -}—WAGNER v. WEST HAM CORPN., 
No. 182, ante. 

197. Fraudulent act of third party.| 
Where one man by his negligence has enabled 
another to practise a fraud on a third party, which 
the third party had no means whatever of dctect- 
ing, the consequence of that must be visited on the 
individual who enables the other to practise the 
fraud (PoLock, C.B.).— BARKER v. STERNE (1854), 
9 Exch. 684; 2C. L. R. 1020; 23 L. J. Ex. 201 ; 
23 L.T. 0.8.95; 2W.R. 418; 156 BE. R. 298. 
Annotation :-—Refd. London Joint Stock Bank v. Macmillan 

& Arthur, [1918] A. C. 777. 


198. Criminal act of third party.]|—Defts., 
who were newspaper proprictors, advertised in 
their newspaper that their city editor would answer 
inquiries from readers of the paper desiring 
financial advice. Pltf., a reader of the paper, 
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188 i. Whether defendant liable.)-— 
Pltfs. were injured by a wire which had 
been cut & allowed to hang lvoose by 
the workmen of deft. co. while 
straightening a pole. It came in 
contact with a power wire & thus 
became a live wire injuring the pltfs. 
Defts. held liable owing to original 
negligence of defts.? workmen.— 
LABOMBARDE v. CHATHAM GAS Co. & 


J ——VOL. XXXVI. 


CHATHAM Corrn. (1905), 5 O. W. Ri. 


634; 10 O. L. R. 446.—CAN. 
198 i. Criminal act of third 





party.J—A railway co. in the course 
of statutory operations made an 
opening in a wall surrounding a cellar, 
which they omitted to fill up again. 
In consequence of this a man in the 
employmont of the co. who had 
observed that the opening had not 
been filled up, entered the cellar by it 


& stole goods belonging to the pro- 
prictor :—Held: as theft was one of 
the ordinary risks against which w 
co. were bound to protect u proprietor 
when opening uF his premises, they 
were liable in damages for the loss 
sustained through their failure to 
restore the premises to their original 
condition.—MARSHALL v. CALEDONIAN 
Ane Co. (1899), 36 Se. L. R. 845.— 


D 
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wrote to defts.’ city editor for a safe investment 
for £800, & also for the name of a ‘‘ good stock- 
broker.’’ The editor recommended a person who, 
as he well knew, was an ‘“‘ outside broker,”’ that is, 
a person who transacted Stock Exchange business, 
but was not a member of the Stock Exchange. The 
outside broker had for some months been employed 
by the editor to advise him on matters connected 
with the financial correspondence in defts.’ news- 
paper, & there was no evidence that the editor 
had any reason to suspect his honesty. The out- 
side broker was, in fact, an undischarged bkpt., a 
fact which was unknown to the editor, who might, 
however, easily have ascertained his financial 
position if he had made inquiries. FPltf., in reliance 
on the editor’s recommendation, sent sums of 
£1,300 & £100 for investment to the outside 
broker, who immediately misappropriated them : 
—Held: there was a contract between pltf. & 
defts. by which defts. undertook to use reasonable 
care that the person recommmended as a broker 
should answer the description of a good stock- 
broker; the defts.’ city editor, in recommending 
the outside broker without making reasonable 
inquiries about him, had committed a breach of 
that contract; & pltf.’s loss naturally flowed from 
defts.’ breach of contract, even if the misappro- 
priation of the money by the broker amounted to 
a criminal offence.—DrE LA BERE v. PEARSON, 
Lrn., [1908] 1 K. B. 280; 77 L. J. K. B. 380; 98 
L. T. 71; 24 T. L. R. 120, C. A. 

«innotations :—Consd. H.M.S. London, (1914) .72. Expld. 

Weld-Blundell v. Stephens, [1920] A. C. 956. 

199. Duty of defendant to guard against inter- 
vention.|—A co., charged with the duty of repair- 
ing a drain, was held responsible for the injury 
arising from the banks of the drain giving way at 
a period of extraordinary rainfall, which swelled 
the drain, in consequence of the outlet thereof 
not being sufficiently widened by other parties, 
whose duty it was to keep the outlet of a certain 
width.—HARRISON v. GREAT NORTHERN Ky. Co. 
(1864), 3 H. & C. 231; 5 New Rep. 93; 33 L. J. 
Ex. 266; 10 L. T. 621; 10 Jur. N. S. 992; 12 
W. RR. 1081; 159 BE. R. 518. 


Annotations :—Consd. Clark v. Chambers (1878), 3 Q. B. D. 
327. Refd. Fletcher v. Rylands (1865), 3 H. & C. 774. 


200. -|}— By a drainage Act, the comrs. 
were to construct a cut, with proper walls, gates, 
& sluices, to keep out the waters of a tidal river, 
& also a culvert under the cut to carry off the 
drainage from the lands on the cast to the west of 
the cut & to keep the same at all times open. In 
consequence of the negligent construction of the 
gates & sluices, the waters of the river flowed into 
the cut, &, bursting its western bank, flooded the 
adjoining lands. FPltf. & other owners of lands 
on the east side of the cut closed the lower end of 
the culvert, which prevented the waters over- 
flowing their lands to any considerable extent ; but 
the occupiers of the lands on the west side, be- 
lieving that the stoppage of the culvert would be 
injurious to their lands, re-opened it, & so let the 
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waters through on pltf.’s land to a much greater 

extent :—Held: the comrs. were responsible for 

the entire damage thus caused to pltf.’s land.— 

CoLLINS v. MIDDLE LEVEL Comres. (1869), L. R. 

4C. P. 279; 38 L. J. C. P. 236; 20 L. T. 442; 

17 W. R. 929. 

Annotations :—Consd, Clark ». Chambers (1878), 3 Q. B. D. 
327. Dbtd. Singleton Abbey (Owners) v. Paludina 
(Owners), The Paludina (1926), 95 L. J. P. 135. Refd. 
Boynton v. Ancholme Drainage & Navigation Comrs., 
[1921] 2 K. B. 213. 








201 .]—Burrows v. MARCH GaAs Co., No. 
124, ante. 
202. -}] — Defts., who were both the high- 


way & sanitary authority, dug a trench along a 

road under their control for the purpose of laying 

a sewer. When the sewer was laid they filled in 

the trench & opened the road for traffic. About a 

week after the road was thrown open plitf. was 

driven along it in acab. The cab driver found that 
the part of the road where the trench had been 
filled in was soft; he crossed to the off side to 
avoid that danger, & ran into a heap of rubbish 
which had been deposited by a wrongdoer upon 
that side of the road, with the result that the cab 
was overturned & pltf. suffered injuries. Defts. 
knew that the heap of rubbish had been deposited 
upon the road. The jury found that at the time 
of the accident that part of the road where the 
trench had been filled in was dangerous for traffic : 

— Held: defts. were liable on the ground that they 

were guilty of misfeasance in throwing open the 

road when it was not fit for traffic, & that mis- 
feasance was the cause of the accident. 

In some cases non-feasance might be equivalent 
to misfeasance. . . . The persons who disturbed 
the street in the first instance as sewer authority 
are also as highway authority responsible for 
maintenance. Those who first interfered are 
throughout responsible for a misfeasance (LORD 
HaLspury, C.).—SHOREDITCH CORPN. v. BULL 
(1904), 90 L. T. 210; 68 J.P. 415; 20T.L. R. 
254; 2 L. G. R. 756, H. L.; affg. S. C. sub nom. 
rhe v. SHOREDITCH CORPN. (1902), 67 J. P. 37, 
C. A. 

Annotations :—Distd. Holloway v. Binningham Corpn. 
(1905), 69 J. P. 458. onsd. Maguire v. Liverpool Corpn., 
(1905) 1 K. B. 7673; Gould v. Birkenhead Corpn. (1909), 
74 J3.P.105. Apld. Dawson v. Bingley U. D. C., (1911] 2 
K. B. 149; Baldwin v. Halifax Corpn. (1916), 85 L. J. 
K. B. 1769. Refd. Short ». Hammersmith Corpn. (1910), 
104 L. T. 70; Barker v. Herbert (1911), 75 J. P. 3553 


McClelland «. Manchester Corpn., [1912] 1 K. B. 318; 
ih oe ya v. Bradford Corpn. & Tinsley (1915), 79 


208. ———.|— RICKARDS v. LOTHIAN, No. 143, 
ante. 

204. -|—CRANE v. SOUTH SUBURBAN GAS 
Co., No. 258, poat 

205. -}—To leave a motor car unattended 
on a fairly steep slope in a public highway, with 
the brakes out of order & with only an easily 
removable block of wood to keep the car in position, 
so that the car could easily be started downhill by 
any mischievous person, constitutes evidence of 
negligence.—-MARTIN v. STANBOROUGH (1924), 41 
T. L. R.1; 69 Sol. Jo. 104, C. A. 


a :—Refd. Gaylor & Pope v. Davios, [1924] 2 
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Part IIl.—Negligence in regard to Property. 


Sect. 1.—IN REGARD TO PARTICULAR PERSONS. 
SuB-sSECT. 1.—LIABILITY OF OWNER. 


206. General rule.|—In an action of damages 
against the corpn. of Edinburgh & against the 
owners of a tenement in the city, the pursuer 
averred that while he was proceeding along a 
street which adjoined the farce wall of the tene- 
ment a door in the wall suddenly opened outwards 
on to the street & struck him on the face, causing 
him serious injuries ; that the door as constructed 
formed an obstruction to the street; & that it 
constituted a grave danger to the public, & a 
danger which was obvious to the defenders. He 
averred fault against the owners for having on 
their premises a door of this dangerous construc- 
tion; & he averred fault against the corpn. in 
failing to remove this dangerous obstruction to the 
street, which he alleged they had power to do 
under Roads & Bridges (Scotland) Act, 1878 
(c. 51), ss. 3, 94, 123, & a local Municipal Act: 
Held: the pursuer had not stated a relevant case 
against the owners, because having a door opening 
outwards upon a street did not per se infer 
negligence on their part, nor against the corpn., 
for the door was not an obstruction to the highway 
within the local Municipal Act, which the corpn. 
had power to remove, & the pursuer had failed to 
aver that the street in question was a street to 
which the provisions of Roads & Bridges (Scotland) 
Act, 1878 (c. 51), applied. 

If a man has premises so constructed that they 
may become a danger to passers-by ... he is 
liable for the accident that results (LorD BUCK- 
MASTER, O©.).—EVANS v. EDINBURGH CORPN., 
[1916] 2 A.C. 45; 85 L. J. P. C. 200; 114 L. T. 
911; 32 T. L. R. 396, H. L. 

207. Negligence a question for jury.] — Pitf. 
purchased a ticket & went to a football ground 
where a match was being played. On the ticket 
purchased by him there was a note to the effect 
that it was agreed between him & defts., who 
were the members of the committee of a Football 
Union, that defts. should not be liable for any 
injury caused to him through the overcrowding 
of the stand, or the conduct of the spectators; & 
a large number of red posters exhibiting a notice 
to that effect were placed in conspicuous positions 
inside the entrances to the ground. While the 
match was in progress there was a considerable 
amount of swaying to & fro of the people crowded 
on the stand, & pltf. was thereby carried over the 
place where a post forming part of the barrier 
had been snapped off leaving a hole, & his foot 
was caught in the hole & his leg injured. In an 
action claiming damages in respect of that injury, 
the jury found, (a) that pltf. knew that there was 
printed matter on the ticket purchased by him ; 
(b) that pltf. did not know that the printing con- 
tained conditions upon which he was allowed to 
enter the ground; (c) that defts. did not do what 
was reasonably sufficient to give pltf. notice of the 
conditions; & (d) that the accident happened 
owing to the negligence of defts.:—Held: the 
questions whether defts. had taken reasonable care 





PART II, SECT. 1, SUB-SECT. 1. 

206 i. General rule.}—Thero is no 
duty at common law upon owners or 
occupiers of houses to remove snow 
from the roof, & no IHabilit 
accidents caused by its falling.— 
LAZARUS v. TORONTO City (1859), 19 


Us. C. R. 9.—CAN. 
206 ii. 





of the tra 
MARTLE v. 


-}+—The mere fact that 
a person is the owner of land on which 
there is a trap does not make him 


ORTHERN LIFK ASSURANCE 


to give pltf. notice of the conditions of the contract, 
& whether there had been negligence on the part 
of defts., were entirely for the jury, & the ct. could 
not interfere with the verdict.—SKRINE v. GOULD 
(1912), 29 T. L. R. 19, C. A. 

Premises in defective condition.|—Sce LANb- 
LORD & TENANT, Vol. XXXI., pp. 314-317, 344- 
349, Nos. 4565-4589, 4867-4906. 

Flats, chambers é& offices.]-— See LAND- 
LORD & TENANT, Vol. XXXI., pp. 98, 99, Nos. 
2374-2379. 

— — The common staircase.|—Sce LANDLORD 

& TENANT, Vol. XXXI., pp. 99-101, Nos. 2380- 


2388. 
The roof.|—See LANDLORD & TENANT, 

Vol. XX XI., pp. 101, 102, Nos. 2389-2393. 
Entrance hall & lift.)—See LANDLORD & 
TENANT, Vol. XX XI., p. 102, Nos. 2395, 2396. 
In regard to persons using highway.|—Sce 
licguways, Vol. XXVI., pp. 433, 454, Nos. 1517- 
1520; BounparigEs, Vol. VII., pp. 283-291, 
Nos. 135-172. 

Duty to invitees.] —See Sub-sect. 2, post. 














SuB-sEcr. 2.—Dury To INVITEEs. 
A. Who is an Invitec. 
(a) In General. 

208. Persons entering premises of owner or 
occupier—For purposes of business or common 
interest—On invitation express or implied.|— Upon 
the premises of deft., a sugar refiner, was a hole 
or shoot on a level with the floor, used for raising 
& lowering sugar to & from the different storeys 
of the building, & usual, necessary, & proper in the 
way of deft.’s business. Whilst in use, it was 
necessary & proper that this hole should be un- 
fenced. When not in use, it was sometimes 
necessary, for the purpose of ventilation, that it 
should be open. It was not necessary that it 
should, when not in use, be unfenced; & it might 
at such times, without injury to the business, have 
been fenced by a rail. Whether or not it was usual 
to fence similar places when not in actual use, did 
not appear. Pitf., a journeyman gasfitter in the 
employ of a patentee who had fixed a patent 
gas regulator upon deft.’s premises, for which he 
was to be paid provided it effected a certain amount 
of saving in the consumption of gas, went upon the 
premises with his employer’s agent for the purpose 
of examining the several burners, so as to test the 
new apparatus. Whilst thus engaged upon an 
upper floor of the building, pltf., under circum- 
stances as to which the evidence was conflicting, 
but accidentally, &, as the jury found, without any 
fault or negligence on his part, fell through the 
hole, & was injured :—Held: inasmuch as pltf. 
was upon the premises on lawful business, in the 
course of fulfilling a contract in which he, or his 
employer & deft. both had an interest, & the hole 
or shoot was from its nature unreasonably 
dangerous to dag not usually employed upon 
the premises, but having a right to go there, deft. 


Co. (Alta.), [1920] 3 W. W. R. 228.— 
SRiy(tite 920 


206 iii. ——.]}—CoRYELL v. BERTHA 
liablo for damages suffered by reason CONSOLIDATED GOLD MINING CO., 
by a bare licencee.—— D 236; (1924] 1 


ate 1 - L RR. 
V. W. R. 122 ? 33 B. C. R. 81.—CAN. 
D2 
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2, A. (a).] 


was guilty of a breach of dut 
suffering the hole to be unfenced. 


It was also argued that pltf. was at best in the 
condition of a bare licencee or guest who, it was 
urged, is only entitled to use the place as he finds 
it, & whose complaint may be said to wear the 
colour of ingratitude, so long as there is no design 
to injure him. The authorities respecting guests 
& other bare licencees & those respecting servants 
& others who consent to incur a risk, being there- 
fore inapplicable, we are to consider what is the 
law as to the duty of the occupier of a building 
with reference to persons resorting thercto in the 
course of business, upon his invitation, express or 
implied. The common case is that of a customer 
inashop; but it is obvious that this is only one of 
w class; for, whether the customer is actually 
chaffering at the time, or actually buys or not, he 
is, according to an undoubted course of authority 
& practice, cntitled to the exercise of reasonable 
care by the occupier to prevent damage from 
unusual danger, of which the occupier knows or 
ought to know, such as a trap door left open, 
unfenced & unlighted. ... This protection does 
not depend upon the fact of a contract being 
entered into in the way of the shopkeeper's business 
during the stay of the customer, but upon the fact 
that the customer has come into the shop in 
pursuance of a tacit invitation given by the shop- 
keeper, with a view to business which concerns 
himself. If a customer were, after buying goods, 
to go back to the shop in order to complain of the 
quality, or that the change was not right, he would 
be just as much there upon business which con- 
cerned the shopkeeper, & as much entitled to 
protection during this accessory visit, though it 
might not be for the shopkeeper’s benefit., as during 
the principal visit, which was. If, instead of 
going himself, the customer were to send _ his 
servant, the servant would be entitled to the same 
consideration as the master. The class to which 
the customer belongs includes persons who go 
not as mere volunteers, or licencees, or guests, or 
servants or persons whose employment is such 
that danger may be considered as bargained for, 
but who go upon business which concerns the 
occupier, & upon his invitation express or implied 
(WILLES, J.).—INDERMAUR v. DAMEs (1866), L. R. 
1C. P. 274; War. & Ruth. 243; 35 L. J. C. P. 
184; 14 L. T. 484; 12 Jur. N.S. 482; 14 W. R. 
586; affd. (1867), L. R. 2 C. P. 311, Ex. Ch. 


Annotations :—Folld. Smith v. London & St. Katherine 
Docks Co. (1868), L. R. 3 C. P..326. Distd. Brooks v. 
Courtney (1869), 20 L. T. 440. Apld. M.S. & L. Ry. v. 
Woodcock (1871), 25 L. T. 335; Smith v. Stecle (1875), 
L. R. 10 Q. B. 125; Watkins vo. G. W. Ry. (1877), 46 
L. J. Q. B. 817. Folld. White v. France (1877), 2 C. P. D. 
308. Apld. Marney v. Scott, [1899] 1 Q. B. 986. Distd. 
Cavalier v. Pope, [1906] A. C. 428. Apld. Lewis v. Ronald 
(1909), 101_L. T. 534. Distd. Lucy v. Bawden, [1914] 2 
K. B. 318. Consd. Normanv. G. W. Ry., (191511 K. B. 584. 
Distd. Maclenanv. Segar, [1917] 2 K. B. 325. Ap d. Pritchard 
v. Peto, [1917] 2 K. B. 173; Anchor Line (Henderson) v. 
Dundee Harbour Trustees, Ellerman Lines v. Dundee 
Harbour Trustees, Thoinson, Shepherd v. Dundec Harbour 
Trustees (1922), 38 T.L.R.299; Mercer v.S. KE. & C. Ry.’s 
Managing Committee, [1922] 2 K. B. 549. Consd. Mersey 
Docks & Harbour Board v. Procter, [1923] A. C. 253. 
Folld. Sutcliffe v. Clients Investment Co., [1924] 2 K. B. 
746. Refd. Gautret v. Egerton, Jones v. Egerton (1867), 
LR. 2C.P. 371; Paddock v. N. E. Ry. (1868), 18 L. T. 
60; John v. Bacon (1870), L. R. 5 C. P. 437; King v. 
G. W. Ky. (1871), 24 L. T. 583 ; Woodley v. Met. Dist. Ry. 
(1877), 2 Ex. D. 384; Sandys v. Florence (1878), 47 
L. J. Q. B. 598; Burchell v. Hickisson (1880), 50 L. J. 
Q. B. 101; Batchelor v. Fortescue (1883), 11 Q. B. D. 
474; Heaven v. Pender (1883), 11 Q. B. D. 503; Eliott 
v, Hall (1885), 15 Q. B. D. 315; Thomas v, Quartermaine 
(1887), 18 Q. B. VD. 685; O'Neil v. Everest (1892), 61 
L. J. Q. B. 453; Blacker v. Lake & Hilliot (1912), 106 


towards him in 
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1. 'T. 5333 Clinton v. Lyons, [1912] 3 K. B. 198 ; Latham 

v. Johnson & Nephew, [1913] 1 K. B. 398; Elliott v. 

Roberts (1915), 32 T. L. R. 71; Wilson v. Barry Ry. 

(1916), 116 L. T. 71; Hayward v. Drury Lane Theatro & 

Moss’ Empires, [1917] 2 K. B. 899; Cole v. De Trafford, 

{1918} 2 K. B. 523; Dunster v. Hollis, (1918) 2 K. B. 795 ; 

Scrutton v. A.-G. for Trinidad (1920), 90 L. J. P. C. 30; 

Cockburn ». Smith (1923), 40 T. L. R. 113; Fairman v. 

Perpetual Investment Bldg. Soc., [1923] A. C. 74 ; Shechan 

v. Dreamland, Margate (1923), 40 T. L. R. 155; Lotang 

vw. Ottawa Elec. Ry., [1926] A. C. 725. Mentd. Swainson 

vw. N. BE. Ry. (1877), 37 L. T. 102; Gridley v. Thames 

Conservators (1886), 2 T. L. R. 469; Cale. Ry. v. Mul- 

holland, [1898] A. C. 216; Wright v. Lefever (1902), 51 

W. R. 149; Earl v. Lubbock (1904), 74 L. J. K. B. 121; 

Lowery v. Walker, [1910] 1 K. B. 173; Bates v. Batey, 

{1913) 3 K. B. 351; R. wv. Broad, [1915] A. C. 1110; 

Brackley v. Mid. Ry. (1916), 85 L. J. K. B. 1596; Cox 

v. Coulson, [1916] 2 K. B. 177; Hart v. Rogers, [1916] 

1K. B. 646; Walker v. Crabb (1916), 33 T. L. R. 119. 

209. .]—The declaration stated 
that defts. were possessed of land with a canal & 
cuttings intersecting the same, & of bridges across 
the canal & cuttings communicating with & leading 
to certain docks of defts., which land & bridges 
were used with the consent & permission of the 
defts. by persons proceeding to & coming from the 
docks ; that they wrongfully & improperly kept 
& maintained the land, canal, cuttings, & bridges, 
& suficred them to be in so improper a state & 
condition as to render them unsafe for persons 
lawfully passing along & over the said land & 
bridges towards the said docks; & that one G. 
lawfully passing over & using the bridges, through 
the wrongful, negligent, & improper conduct of 
defts., fell into cne of the cuttings & was drowned : 
—Held: (1) the declaration disclosed no actionable 
breach of duty on the part of defts. 

The consequences of these accidents are sought 
to be visited upon these defts. because they have 
allowed persons to go over their land, not alleging 
it to have been upon the business or for the benefit 
of defts. (WILLES, J.). a 

The dedication of a permission to use the way 
must be taken to be in the character of a gift. 
The principle of law as to gifts is, that the giver is 
not responsible for damage resulting from the 
insecurity of the thing, unless he knew its evil 
character at the time, & omitted to caution the 
donee. ‘here must be something like fraud on the 
part of giver (WILLES, J.).—GAUTRET v. EGERTON, 
JONES v. EGERTON (1867), L. KR. 2 C. P. 37153 36 
L. J.C. P.191; 15 W. RR. 688 ; sub nom. GANTRET 
v. EGERTON, JONES v. EGERTON, 16 L. T. 17. 
Annotations :—.418 to (1) Apld. Keoble vr. Kast & West India 

Dock Co. (1889), 5 T. L. R. 312. Refd. Shoebottom v. 

Egerton (1868), 18 L. T. 364; Bulman vt. Furness Ry. 

(1875), 32 L. T. 430; Cale. Ry. vo. Mulholland, [1898 } 

A. C. 216; Harris v. Perry, [1903] 2 K. B. 219; Salaman 

v. Secretary of State in Council of India, [1906] 1 K. I. 

613; French v. Hills Plymouth Co. (1908), 24 T. L. Kh. 

644; Coldrick v. Partridge, Jones, [1909] 1 K. 1B. 530; 

Wilson v. Barry Ry. (1916), 86 L. J. K. B. 432 ; Hayward 

v. Drury Lane Theatre & Moss’ Empires, (1917) 2 K. B. 

899; Hardy v. C. L. Ry., [1920] 3 K. B. 459; Fairman 

v. Perpetual Investment Bldg. Soc., [1923] A. C. 74. As 

to (2) Refd. Heaven v. Pender (1883), 11 Q. B. D. 503; 

Lowery v. Walker, [1910] 1 K. B.173 ; Latham v. Johnson 

& Nophiow. [1913] 1K. B. 398; Sutcliffe v. Clients Invest- 

ment Co., [1924] 2 K. B. 746. Gencrally, Mentd. King v. 

G. W. Ry. (1871), 24 L. T. 583 ; Sandys v. Florence (1878), 

47 L. J. Q. B. 598; Wost Rand Central Gold Mining Co. 

v. R., [1905] 2 K. B. 391; Shrimpton v. Hortfordshire 

County Council (1910), 74 J. P. 305; HK. v. Broad, [1915] 


A. C. 1110 

210. -|—Defts., called the con- 
tractor, entered into a contract with the London 
County Council to remodel & enlarge a school 
building for a lump sum in accordance with the 
specification in the schedule thercto. This sum 
included certain sums for special work, e.g., 
a sum for providing & fixing hot water heating 
apparatus, & the County Council reserved to them- 
selves the right to nominate special tradesmen to 
execute this work, in which case the fixed sum for 
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the work was to be deducted from the contract 
price & to be paid direct by the County Council 
to the tradesmen executing the work. By a 
clause in the contract all specialists, merchants, 
tradesmen, & others executing any work or supply- 
ing any goods for the purposes of the contract who 
might at any time be nominated or approved by 
the County Council were thereby declared to be 
sub-contractors employed by the contractor. 
By a clause in the specification the contractor 
is to afford facilities to any other tradesmen 
employed by the Council in the building, & to 
include the reasonable use of any scaffolding 
already erected for his own purposes, so that their 
work may proceed during the progress of his 
contract. The County Council, under the option 
reserved to them, contracted with a firm of hot 
water engineers to provide & fix the hot water 
heating apparatus in the building. Defts., in 
order to provide a gangway for their workmen 
over an opening in an upper floor of the building, 
laid down two planks side by side across the 
opening. The planks were not fastencd down in 
any way. Pltf., a workman in the employment of 
the hot water engineers, in the course of his work 
was passing over the gangway when, apparently 
by reason of the boards slipping, he fell down the 
opening & was injured. In an action against defts. 
to recover damages for the injuries caused, as 
alleged, by their negligence :—Held: pltf. was in 
the position of a person invited by defts. to use 
the gangway for the purposes of his work, & that 
the duty of defts. to the pltf. was that of invitors 
& not that of mere licensors. 

It is essential to pltf.’s case that he should bring 
himself into the position of an invitee & he can only 
do that by satisfying the ct. that by reason of 
the contract between defts. & the County Council 
defts. had a common interest with his employers 
in the completion of the work comprised in the 
contract & that therefore he, as a workman 
employed on the work by Messrs. Watkin [sub- 
contractors] was using the gangway as an invitee 
of defts. (BANKES, L.J.).—KELiioTr v. RORERTS 
(C. P.) & Co., Lrp., [1816] 2 K. B. 518; 85 
lJ. K. B. 1689; 115 L. T. 255; 813. P. 20; 32 
T. L. R. 478; 14 1. G. R. 942, C. A. 

Annotations :—Refd. Brackley v. Mid. Ry. (1916), 114 L. T. 

1150; Groves », Western Mansions (1916), 33 T. L. R. 76. 
_ 211. —— ———.]—-It is said that the 
Invitation to the quayside amounted practically 
to an invitation to any part of the premises & to 
any warehouse on the premises, but I cannot 
assent to that for one moment. I do not think 
that if a man is permitted or invited go to a quay- 
side to do business by the ship’s rail or in the ship 
itself that amounts to an invitation to any other 
part of the dock premises. 

I think it is not an invitation to go into a ware- 
house where in the ordinary course the business 
of a tallyman is not conducted. He was not at 
the time of the accident... doing anything 
which was for the common interest of pltfs. & 
defts. It was no part of deft.’s business to do 
that tallying, so that this is not a case where the 
act was done for the common interest of both 
parties (CozENs-HarRDy, M.R.).—WItson, Sons 
& Co., Lrp. v. BARRY Ry. Co. (1916), 86 L. J. K. B. 
432; 116 L. T. 71; 10 B. W. C. C. 24, GC. A. 

212, ——.]— Mersey Docks & 
HARBOUR BOARD v. PROCTER, No. 59, ante. 

-}— The liability in tort 
of the owner of premises to those who use them is 
Carefully discussed in the case of Latham v. 
Ff. Johnson & Nephew, No. 223, post, & the state- 
ment of law there is a concise & accurate expression 
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of well known principles. It is pointed out that 
the duty varies; being lowest to the trespasser ; 
next to a licencee & greatest to a person whose 
position owing to the deficiencies of the English 
language is described by lawyers as an invitee, 
meaning persons invited to the premises by the 
owner or occupier for purposes of business or of 
material interest (LORD BUCKMASTER).—FAIRMAN 
v. PERPETUAT, INVESTMENT BUILDING SOCIETY, 
[1923] A.C. 74; 921. 5. K.B. 503; 1281. T. 386; 
87 J.P. 21; 39 T. L. R. 54, H. L. 


Annotations :—Refd. Sutcliffe v. Clients Investment. Co., 
Mentd. Cockburn v. Smith, [1924] 


[1924] 2 K. B. 746. 
2K. B.119. 
214. ——_ ——~—- ——— Distinguished from mere 
volunteer.|— INDERMAUR v. DAMES, No. 208, ante. 
15. ——_— —— —— ——.]—PIltf. after the 


usual business hours of the docks, but before they 
were closed, went on board a vessel lying in the 
docks, pursuant to an invitation from one of the 
officers on board, & while there took an order for 
several instruments. While on board the vessel 
the servants of the dock co. moved the vessel, 
& in doing so shifted a horse on which the stage 
communicating with the shore rested. Pltf. had 
no notice that the stage had been disarranged, & 
while returning along it it turned over, & he was 
thrown into the water & injured. This stage was 
the property of the dock co. & under the control 
of their servants, & formed the only access between 
the vessel & the shore, & the dangerous state it 
was in was known to defts.’ servants :—Held: 
(1) as pltf. was there on the business of a ship in 
defts.’ dock, the only access to which was supplied 
by them, he was there on business, in which they 
were interested, & therefore that they were liable 
for injuries he sustained through the negligence 
of their servants. (2) Pitf. was not a mere 
volunteer, but he passed along the stage by the 
tacit invitation of defts., & that as the dangerous 
state of the stage was in the nature of a trap, & 
was known to defts., & not communicated by them 
to pltf., they were liable for the injurics he sus- 
tained.—SmitH v. LONDON & ST. KATHARINE 

Docks Co. (1868), L. R. 3 C. P. 326; 37 1. J. 

©. P. 217; 18 1. T. 403; 16 W. R. 728; 3 Mar. 

L. C. 66. 

Annotations :-— 1s to (1) Distd. O’Neil v. Everest (1892), 
61 L. J. Q. B. 453. Apld. Miller vr. Hancock, [1893] 2 
Q. B. 177; Lewis ». Ronald (1909), 101 L. T. 534. _Refd. 
Watkins v. G. W. Ry. (1877), 46 L. J. Q. B. 817; Elliott 
® Roberts (1915), 32 T. L. R. 71; Dunster v. Hollis, 
11918] 2 K. B. 795; Mersey Docks & Harbour Board v. 
Procter, [1923] A. C. 253. As to (2). Distd. O’Neil_v. 
Everest (1892), 61 L. J. Q. B. 453. Refd. King v. G. W. 
Ry. (1871), 24 L. T. 583; Luey v. Bawden, [1914] 2 K. B. 
318: Brackley v. Mid. Ry. (1916), 114 LL. T. 1150. 
Generally, Refd. Heaven v. Pender (1883), 11 Q. B. D. 
503; Fairman v. Perpetual Investment Bldg. Soc., (1923) 
A. C. 74. Mentd. Mowbray v. Merryweather, [1895] 1 
Q. B. 857; Hargroves, Aronson v. Hartop (1905), 74 
lL. J. K. B. 233; Huggett v. Miers, (1908) 2 K. HB. 278. 
216. ———- ~——.]— Plitf. sent a 

heifer, which was put into a horse box by defts.’ 

railway to their P. station. On the arrival of the 
train at the station, there being only two porters 
available to shunt the horse box to the siding, 
from which alone the heifer could be delivered to 
pltf., in order to save delay he assisted in shunting 
the horse box & while he was so assisting he was 
run against & injured through a train being 
negligently allowed by defts.’ servants to come out 
of the siding. There was evidence that the station 
master knew that pltf. was assisting in the shunting 

& assented to his doing so :—Held: pltf. was not 

a@ mere volunteer assisting defts.’ servants, but was 

on defts.’ premises with their consent for the pur- 

pose of expediting the delivery of his own goods ; 

& defts. were therefore liable to him for the 
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Sect. 1.—In regard to particular persons: Sub-sect. 
2, A. (a) & (b).) 


negligence of their servants according to the 

principle of Holmes v. North Eastern Ry. Co., No. 

219, post.— WRIGHT v. LONDON & NoRTH WESTERN 

Ry. Co. (1876), 1 Q. B. D. 252; 45 L. J. Q. B. 

570; 33 L. T. 880; 40 J. P. 628, C. A. 

Annotations :— pid. Williams v. Linotype & Machinery 
(1914), $4 L. J. K. B. 1620. Folld. Hayward v. Drury 
ane Theatre & Moss’ Empires, (1917) 2 K. B. 899. 
Refd. Houghton vr. Pilkington, [1912] 3 K. B. 308; 
Sutcliffe vr. Clients Investment Co., [1924] 2 K. B. 746. 
217, ———_- ——— ——— ——.] — Defts., M. E., 

Ltd., were the occupiers of a theatre in which 

rehearsals were taking place under their control 

& direction of a dramatic piece or revue, which 

they intended shortly to produce. PItf., a pro- 

fessional dancer & actress, between whom & 
defts. there was no existing contract, was attending 
the rehearsals by the licence or invitation of defts. 
with a view to their ascertaining her fitness for 
engagement in the piece, & to pltf. obtaining an 
engagement to perform in it when produced. 
While attending a rehearsal she was told by an 
employee of defts., whose orders she was not 
bound to obey, to stand on a staircase forming 
part of the stage scenery, which by his negligence 
was insecurely fastened; & on her doing so the 
staircase collapsed, & she was injured. In an 
action by pltf. against these defts. for damages for 
personal injuries :—Held: as the rehearsal was 
not a matter of exclusive interest to defts., but of 
common interest to pltf. & defts., pltf., by taking 
part in it, could not be regarded as a volunteer 
gratuitously assisting the servant of defts. in doing 
their work sc as to entitle defts. to rely upon the 
defence of common employment, but that pltf. 
was on the premises of defts. as a licencee having 
a common interest with them, or as an invitee, 
to whom defts. accordingly owed a duty of using 
reasonable care to prevent damage to pltf. from 
unusual dangers or traps of which they knew or 
ought to have known, & therefore, defts. having 
failed in the observance of that duty, pltf. was 
entitled to recover against them in the action.— 

HAYWARD v. DrurRY LANE THEATRE, Lrp. & 

Moss’ EMPIRES, LTp., [1917] 2 K. B. 899; 87 

L. J. K. B. 18; 117 L. T. 523; 33 T. L. R. 557; 

61 Sol. Jo. 665, C. A. 


Annotations :—Refd. Kimber v. Gas Light & Coke Co. 
(1918), 87 L. J. K. B. 651; ates Cc. L. Ry., (1920) 
3 K. B. 459; Heasmer v. Pickfords (1920), 36 T. L. R. 
ois ; Sutchffe v. Cilents Investment Co., [1924] 2 K. B. 


218, ——- ——— Distinguished from mere 
licencee.|—-INDERMAUR v. DAMES, No. 208, ante. 

219. —— ——~ ——— ——_.]—-At defts.’ station 
at C. it was the habit to unload coal waggons by 
shunting them & tipping the coal into cells; it 
was also the practice for the consignees of the coal, 
or their servants, to assist in the unloading, & for 
that purpose to go along a flagged path by the side 
of the waggons. Pltf. was consignee of a coal 
waggon, which could not be unloaded in the usual 
way on account of all the cells being occupied. 
With the permission of the station master he went 
to his waggon, which was shunted in the usual 
place, took some coal from the top of the waggon, 
& descended on to the flagged path. The flag 
he stepped on gave way, & he fell into one of the 
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on @ friend who occupied a suite of 
rooms in a building owned by deft. 
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cells & was injured :—Held: although not getting 
his coal in the usual mode, pltf. was not a mere 
licencee, but was cngaged, with the consent & 
invitation of defts., in a transaction of common 
interest to both parties, & was therefore entitled 
to require that defts.’ premises should be in a 
reasonably secure condition. 

I quite concur in the rule laid down by the cases, 
that where a person is a mere licencee he has no 
cause of action on account of dangers existing in 
the place he is permitted to enter. Now in one 
sense pltf. was a licencee, but he was not a mere 
licencee, & the word mere has a very qualifying 
operation. We must infer from the silence of the 
station master that he acquiesced in pltf.’s going 
on to the siding for the purpose of getting coal 
from his waggon in the way in which he did get it, 
& we are not to suppose that any additional risk 
was caused by his mode of descending from the 
buffer. Pitf., then, went there with the consent 
of the station master for the purpose of getting 
his coal, but in what relation did defts. stand to 
that purpose ? In the delivery & receipt of the 
coal there was a common interest in them & in 
pltf., since they were bound to deliver it; & this 
prevents the case from being that of one who is 
a mere licencee (CHANNELL, B.).—HOLMES vw. 
NORTH EASTERN Ry. Co. (1869), L. R. 4 Exch. 254 ; 
38 L. J. Ex. 161; 20 L. T. 616; 17 W. R. 800; 
affd. (1871), lL. R. 6 Exch. 123, Ex. Ch. 
Annotations :—Apld. Wright ». L. & N. W. Ry. (1876), 1 
Q. B.D. 252. Consd. Marney v. Scott, [1899] 1 9. B. 

986; Wilson v. Barry Ry. (1916), 116 L. T. 71. Folld. 

Hayward vr. Drury Lane Theatre & Moss’ Empires, [1917] 

2 K. B. 899. Refd. Batchelor r. Fortescue (1883), 11 

Q. B. D. 474; Thatcher v. G. W. Ry, (1893), 10 T. L. R. 

13; Houghton v. Pilkington, [1912] 3 K. B. 308 ; Lathan 

v. Johnson & Nephew, [1913] 1 K. B. 398; Brackley r. 

Mid. Ry. (1916), 114 L. T. 1150; Mersey Docks & Harbour 

Board v. Procter, (1923] A. C. 253; Sutcliffe v. CHents 

Investment Co., [1924] 2 K. LB. 746. 

220. ——.]—Pltf., a licenced 
waterman, having complained to the person in 
charge that a barge of deft.’s was being navigated 
unlawfully, was referred to deft.’s foreman. While 
going along deft.’s premises in order to see the 
foreman, pltf. was injured by the falling of a bale 
of goods so placed as to be dangerous, & yet to 
give no warning of danger :—Held: (1) pltf. was 
not a bare licencee, but was on deft.’s premises by 
the invitation of deft., & for a purpose in which 
both pltf. & deft. had a common interest; & 
(2) the injury was caused by a trap or concealed 
source of mischief within the meaning of Bolch 
v. Smith, No. 293, post.—WHITE v. FRANCE (1877), 
2C.P.D. 308; 46L. J. Q. B. 823; 25 W. RR. $78. 

221. ——- ——- ——— ——.J|— LATHAM v. JOHN- 
SON (R.) & NEPHEW, LtD., No. 223, post. 

222. ——~ ——~— ——— Distinguished from guest.| 
—INDERMAUR v. DAMES, No. 208, ante. 

2238. ——_- ——- —— _ ——.] — Defts. were 
owners of a plot of unfenced waste land from which 
old houses had been cleared. It did not adjoin 
any public highway, but was accessible by a path 
leading from the back of the house in which pltf., 
a child between two & three years old, lived with 
her parents. The public were allowed by defts. 
to traverse the land, & children of all ages were in 
the habit of playing upon heaps of sand, stone, 
& other materials which from time to time were 
deposited there by defts. Pitf. went upon the 











to whom no duty was owed by deft. 
co. but that she was entitled as a guest 


; co.; &, in going along a narrow & of the tenant to the same protection 

218 i. Person _entering premises of badly lighted hallway her friend’s as the tenant.—WaLLica ». GREAT 
owner or occupicr—For gurposes of suite, fell into a trap-hole inthe hail- West Constrrucrion Co. (1914), 29 
business or common inderest-—On inrita- way, sustaint njuries for which W. L. R. 41; 6 W. W. R. 1404; 24 
tion express or implied—Distinguished ages were claimed in this action :— oan L. R. 642; 20D. L. R. 553.— 


from mere licencee.}-—Pitf. went to call 


Held: plitf. was not a mere licencee, 
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land unaccompanied by any older person & was 
shortly afterwards found upon a heap of paving 
stones, one of which had fallen upon her hand & 
injured it. There was no evidence to show how 
the accident happened. Inanaction for negligence 
the jury found that children played upon the land 
with the knowledge & permission of defts.; that 
there was no invitation to pltf. to use the land 
unaccompanied ; that defts. ought to have known 
that there was a likelihood of children being injured 
by the stones; & that defts. did not take reason- 
able care to prevent children being injured thereby : 
—Held: (1) there being neither allurement nor trap, 
nor invitation, nor dangerous object placed upon 
the land, defts. were not hable. 

Now the law as to mere licencees is well settled. 
The grant of the licence to go on the land creates 
no right, but merely affords an answer to a charge 
of trespass. It is a mere permission, & those 
who take it must take it with all chances of meeting 
with accidents. There are, however, the following 
exceptions to the freedom from liability, namely, 
(a2) Allurement in the evil sense of alluring with 
malicious intent to injure. This gives a right of 
action even to a trespasser, & a fortiori therefore 
to a licencee. (6b) Concealed trap—that is, some- 
thing added to the condition of the ground as it 
was when the licence was given in a way likely to 
be dangerous & without giving notice to the 
licencee. (c) The last exception is the intro- 
duction into the land to which the licence applies 
of something out of the normal user of the land, 
known to the owners to be dangerous, without 
warning the licencee (FARWELL, L.J.). 

(2) The latter term [invitee] is reserved for those 
who are invited into the premises by the owner or 
occupier for some purpose of business or of material 
interest. Those who are invited as guests, whether 
from benevolence or for social reasons, are not in 
law invitees but licencees (HAMILTON, L.J.).— 
LATHAM v. JOHNSON (R.) & NEPHEW, LTD., [1913] 
1K. B. 398; 82 L. J. K. B. 258; 108 L. T. 4; 
ae P. 137; 29 T. L. R. 124; 57 Sol. Jo. 127, 


Annotations :— As to (1) Refd. Glasgow Corpn. v. Taylor, 
[1922] 1 A. C. 44. As to (2) Refd. Wilson v. Barry Ry. 
(1916), 116 L. T. 71; Hayward v. Drury Lane Theatre 
& Moss’ Empires, (1917] 2 K. B. 899; Pritchard v. Peto, 
{1917) 2 K. B. 173; Suteliffe », Clients Investment Co., 
{1924] 2 K. B. 746. Generally, Consd. Hardy v. C. L. Ry., 
[1920] 3 K. B. 459. Refd. Crane v. South Suburban Gas 
Co., [1916] 1 K. B. 33; Elliott v. Roberts, [1916] 2 K. B. 
518; Ruoff v. Long, [1916] 1 K. B. 148; Fairman v. 
Perpetual Investment Bldg. Soc., [1923] A. C. 74; Mersey 
Docks & Harbour Board v. Procter, [1923] A. C. 253. 
Mentd. Norman v. G. W. Ry., [1914] 2 K. B. 153; Mac- 
lenan v. Sogar, [1917] 2 K. B. 325; Everett v. Griffiths, 
Sake. 3 K. B. 163; Harnett v. Fisher (1926), 135 L. T. 


224, ——_- _——_— Distinguished from 
servant.|—INDERMAUR v. DAMES, No. 208, ante. 

225. Distinguished from 
employee with knowledge of probable danger.|— 
INDERMAUR v. DAMES, No. 208, ante. 
Distinguished from tres- 
passer.|— LATHAM v. JOHNSON (R.) & NEPHEW, 
Lrp., No. 223, ante. 

227, ——- ———- ———- ——-.|—_FAIRMAN vv. PER- 
pe ruae INVESTMENT BUILDING SOCIETY, No. 218, 
ante. 
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2351. Person on railway premtises— 
Seeing friend off.}—The Board of Land 
& Works is lable, in an action of tort, 
for injuries to a friend accompanying 
a het py upon a railway station, 
occasioned by the neglect to sufficiently 
light the station at : WEENY 
v. BoarD or Lanp & Wonks (1878), 


unattended on a 
close to the train. 


the pt 


eee 


4 Vv. L. R. (L.) 440.--AUS. 


-J—A small hand 
truck with some luggage on it was left 





excursion train, & the 
extremely crowded. Pltf., who was 
some friends off, walked along 
atform looking for a carriage, & 
stumbling against the truck, i 
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(b) Particular Instances. 

228. Customer in shop.]|—-INDERMAUR _ ». 
DamgEs, No. 208, ante. 

229. -—There being a navigable canal 
here belonging to defts., they invite persons 
navigating or using the canal with boats & barges 
to go over this bridge in the same way & sense 
that a shopkeeper, who keeps open shop, invites 
passers by & the public to enter his shop; 
under those circumstances, defts. were bound & 
were under the duty, to keep the bridge in a safe 
condition, & to take care that there was no pit- 
fall, trap, or other dangerous thing in the way 
(BRAMWELL, B.).—SHOEBOTTOM v. EGERTON (1868), 
18 L. T. 889. 

230. Servant of customer.]—INDERMAUR  v. 
DaMEs, No. 208, ante. 

231. Person navigating canal.!—SHOEBOTTOM 
v. EGERTON, No. 229, ante. 

232, -}—WHUITE v. FRANCE, No. 220, ante. 

233. Person on railway premises—Expediting 
delivery of own goods.|—HoLMes v. NORTH 
EASTERN Ry. Co., No. 219, ante. 








234. ——- ——~.]—WRIGHT v. LONDON & 
NortTIH WESTERN Ry. Co., No. 216, ante. 
235. ——— Seeing friend off.|—-Pltf., who had 


frequently accompanied passengers in the same 
way on previous occasions, in company with A., 
& passenger by deft.’s railway, entered upon the 
premises of defts.’ for the purpose of seeing A. off. 
In order to get to the departure platform of the 
defts.’ railway, it was necessary to cross a bridge 
approached by steep steps & turning to the right 
at the top of the steps. About 6 or 10 feet from 
the top step a servant of the defts., for the purpose 
of cleaning a lamp, was standing on a narrow plank 
placed across the bridge resting on the balustrades 
about 4 feet 6 inches from the ground. Pltf. 
walked against the plank & was injured. It was 
daylight at the time of the accident. In an action 
against defts. for personal injuries :—Held: 
(1) There was no reasonable evidence of negligence 
on the part of defts. to go to the jury ; (2) pltf. was 
not a bare licencee, but was on defts.’ premises 
by the invitation of defts. to the same extent as 
the passenger accompanied, who was there on 
lawful business in which the passenger & the co. 
had both an interest.—_WATKINSv.GREAT WESTERN 
Ry. Co. (1877), 46 L. J. Q. B. 817; 37 L. T. 193 ; 
25 W. R. 905. 


Annotation :—Reftd. Thatcher v. G. W. Ry. (1893), 10 
T.L. R13. 


236. Crossing line at level crossing— 
Gates usually locked when train passing.|—At a 
level crossing on defts.’ railway there was a small 
wicket gate for the use of pedestrians. According 
to the practice of defts. the gate was kept locked 
when trains were passing, & was unlocked only 
when it was safe to cross the line, & that practice 
was known to pltf. On the occasion in question, 
owing to the negligence of a servant of defts., the 
gate was left unlocked when a train was approach- 
ing, & pltf. went through it, & proceeded to cross 
the line when he was knocked down by the train 
& injured. In an action by pltf. against defts. for 
damages :—Held: defts., by leaving the gate 
unlocked, gave to pltf. an invitation to cross the 





her leg :—Held: under the circum- 
stances the truck was a trap or pitfall, 
& defts. were Hable in an action for 
nogligence.— REDPATH v. RAILWAY 
ComRs. (1900), 21 N.S. W. LL. R. 2343 
17 N. Ss. WwW. Ww. N. 47.—AUS. 

f.—— Meeting friend.) — Rail- 
way proprietors owe a duty to friends 
of a passenger, going to a station to 
receive him, to protect them from any 


way platform, 
The train was an 


latform was 


ured 
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Sect. 1.—In regard to particular persons: Sub-sect. 
2, A. (b), & B. (a).] 


line, in the circumstances pltf., in acting upon 
that invitation, had not failed to use ordinary & 
reasonable care, &, therefore, he was entitled to 
recover.—MERCER v. SOUTH KASTERN & CHATHAM 
Ry. Co.’s MANAGING COMMITTEE, [1922] 2 K. B. 
649; 92L.J.K.B.25; 127L.T. 723; 38 T.L. R. 
431. 

237. Tradesman delivering goods.|—PItf., on 
going to a shop, the property of deft., to deliver 
some goods ordered by the tenant there, was 
told by the latter to go round to a back door. In 
aoing so pitf. had to go through a dark passage, in 
which there were some steps, down which she 
fell. Deft. as owner of the premises, acknowledged 
the liability, if any, to pay damages to pltf. for the 
injuries she had suffered in so falling down the 
steps :—Held: there was sufficient evidence of 
negligence as to the passage having been in- 
sufficiently lighted for the case to go to the jury.— 

uv. JENKINSON (1884), 1 T. L. R. 102, 
DC. 
238. Excise officer on duty— Given key to 


allow access.|.—FLINN v. MAGEE (1898), 62 
J.P. 489. 
239. Police constable on duty — Entering 


premises after dark—Door left open.|—.A _police- 
constable, seeing the door of deft.’s warehouse 
open after dark, & in order to see that everything 
was right, & in the execution of his duty, entered 
the warehouse & injured himself by falling into 
an unfenced sawpit inside :—Held: he had no 
Jegal right to enter, being neither an invitee nor 
a licencee, but even assuming he had, deft. was 
under no duty to him to make the place safe for 
him or to warn him of the danger.—-Great 
CENTRAL Hy. Co. v. BATEs, [1921] 3 K. B. 578; 
90 L. J. WK. B. 1269; 126 L. T. 61; 37 T. L. R. 
948 ; 65 Sol. Jo. 768; 19 L. G. R. 649, D. Cc. 

240. Person inspecting house to let — Key 
obtained from house agent.]— Landlord held liable 
for injury caused to a stranger through the front 
doorsteps giving way, who had obtained a key to 
look over the premises, which were to let, from the 
house agent.—WRIGHT v. LEFEVER (1902), 51 
W. RR. 1493 47 Sol. Jo. 109, C. A. 

241. Servant of sub-contractor — Using con- 
tractor’s scaffolding — Contract providing for 
facilities by contractor to sub-contractor.)— 
ELL.orr v. ROBERTS (C. P.) & Co., Lrp.; No. 210, 
ante. 

242. Spectator at public exhibition.) — Deft. 
was the lessee & manager of a theatre. He had 
arranged for the performance of a play in his 
theatre with the manager of a touring theatrical] 
CO., who was to provide actors & scenery, deft. 
providing the theatre, the lighting & the playbills ; 
cach took an agreed proportion of the receipts. 
Pitf. took & occupied a seat in the theatre ; during 
the performance an actor fired a pistol, which 
should have contained only a blank cartridge, 
but in the barrel of which, by some unexplained 
mischance, there was also a second cartridge of 
smaller size, which, when the pistol was fired struck 


dangerous place, not only in the way 
provided for access to the station, but 
algo in any other way of aceess allowed 
to be commonly used by persons 
resorting to the station.—LANGTON v. 
BoaRD OF LAND & WORKS (1880), 
6 Vv. L. R. (L.) $16.— AUS. 

g: Unloading car in station 

ard.)—-THOMPBON 1. GRAND TRUNK 
ty. Co. (1912), 22 ©. W. R. 5245 3 





oO. WwW. N. 1392; 5b dD. L. me. 145.—CAN. 
237i. Tradesman delivering goods.)— 
While a teamster was delivering a load 
of coke on the premises of defts., he 
was struck in the eye & injured by 4 
chip, which one of defta.’ workmen, who 
was Cutting off the excrescences on the 
inside of an iron pipe for the purpose 
of smoothing it, had chipped off, 
accident might have been avoided had 


NEGLIGENCE. 


pltf. on the wrist & inflicted a serious wound. The 
county ct. judge held that it was an implied term 
of the contract between pltf. & deft. that all persons 
connected with the performance of the play should 
exercise reasonable care so that members of the 
audience should not be exposed to any danger 
which could be avoided by the exercise of such 
reasonable care :—Held: the implied warranty 
found by the county ct. judge was too wide, the 
true relation between pltf. & deft. was that of 
invitor & invitee, deft. owed pltf. a duty fo use 
reasonable care that she was not exposed to 
unusual danger, the existence of which deft. either 
knew or ought to have known, & that there must 
be a new trial to inquire into the supervision 
exercised over the firearms & the ammunition for 
them & into the loading of the pistols.—Cox v. 
CovULson, [1916] 2 K.B.177; 851. J. K. B. 108] ; 
114 L. T. 599; 32 0. L. R. 406; 60 Sol. Jo. 402, 
C. A. 

Annotations :—Folld. Sheehan ov. Dreamland, Margate 

pee) tek L. R. 155. Refd. Maclenan v. Segar, [1917] 
243. .|—Defts. were the freeholders of a 
large space of ground on which various side shows 
were held & defts. issued advertisements inviting 
people to visit the place. Pltf. visited the place 
& paid for a ticket for a side show belonging to a 
concessionare from defts. & containing a con- 
trivance for throwing a person into the air. The 
person who was in charge of the contrivance, but 
who was not a servant of defts., improperly invited 
pltf. to sit on it in a wrong position, & pltf. was 
injured through being thrown off the contrivance. 
In an action for damages for negligence :—-Jeld : 
the position of defts. & pltf. was that of invitors 
& invitee & as there was no evidence that the 
performance was intrinsically dangerous & no 
evidence of any negligence by defts. or by any 
servant of theirs plitf. could not recover.--SHEEHAN 
v. DREAMLAND, MARGATE, LTb. (1925), 40 T. lL. KR. 
155, C. A. 

244. Tradesman calling at house—For payment.} 
—DPltf., a newsvendor, called at deft.’s house for 
payment of money due for supplying papers, & 
while pitf. was standing at the door a piece of 
projecting cornice on the top of the house fell 
& injured him. The cornice was defective, but 
deft. was not aware of the defect ; & no evidence 
was given on behalf of pltf. to show that deft. 
neglected proper precautions, whereby she failed 
to notice the condition of the cornice :—-Held: 
deft.’s duty was to keep her house in such a state 
of repair as not to expose pltf., an invitee, to any 
hidden danger of which she was aware or ought to 
have been aware, & as she was in fact not aware 
of such danger, & there was no evidence to show 
negligence, whereby she failed to be aware of 
it, pltf..s claim failed.—PRITCHARD v. PETO, 
(1917} 2 K. B. 173; 86 LL. J. K. B. 12925 117 
L. T. 145; 15 1. G. Qt. 860. 

Annotation :—Apld. Cole v. Ve Trafford (No. 2), (1918) 

2K. 4B. 523. 





245. Actress attending rehearsal—In expecta- 
tion of engagement.|—-HaAywarp v. Drury LANE 
THEATRE, Lip. & Moss’ Emrirges, Lrp., No. 217, 
ante. 


there been a screen or guard; or, in 
the absence of a sereen or guard, by 
the workman stopping work during the 
delivery of the coke :—ZJleld: defta. 
were liable for the injuries sustained.— 
FALLIS v. GARTSHORE-THOMPSON Pip 
FOUNDRY Co, (1902), 22 C. L. T. 283 ; 
4 O. L. R. 176 > 1 oO. Ww. R. 348,.—CAN. 
h. Workman on train — Workman 
servant of contractor for railway.)— 


The 


Part II.—NEGLIGENCE IN REGARD TO PROPERTY. 


246, Builder’s foreman removing firm’s advertise- 
ment board—After work completed.|—-The owners 
of a flat let it on a lease to a tenant & agreed to 
contribute to the cost of decorating & repairing 
it at the commencement of the term. The tenant 
employed a firm of builders to do the work. The 
firm’s advertisement board was fixed to a balcony 
with a balustrade projecting from the front wall 
of the flat. The judge at the trial found that the 
balcony was not parcel of the demised premises 
but was part of the exterior of the premises which 
the lessors were bound to repair. ‘he jury found 
that the balcony was dangerous & that the lessors 
knew or ought to have known this. When the 
work was finished the firm’s foreman went on the 
balcony to remove the advertisement board. ‘The 
balustrade gave way & the man fell into the street 
below & was killed. 

In an action by his widow under Lord Campbell’s 
Act, 1846 (c. 93), against the lessors of the flat :— 
Held: pltf. was entitled to recover, for that the 
deceased man was more than a bare licencee of 
defts. & was at least a licencee with an interest, 
with the same rights as an invitee, & that there was 
evidence to support the finding of the jury that 
defts. ought to have known the balcony was 
dangerous.-—SUTCLIFFE v. CLIENTS INVESTMENT 
C'o., [1924] 2 Kk. B. 746; 941. J. K. B. 113; 132 
IL. PT. 83 ; 40 T. LL. h. 765, C. A. 

Public using highways.]— See Sub-sect. 6, post. 


B. Nature of Duty. 
(a) General Rules. 


247. Duty to exercise reasonable care —- To 
prevent damage from unusual danger.|—There 
is no implied contract between the owners of a 
ship & a pilot whom they are compelled to employ, 
that the pilot shall take upon himself the risk of 
Injury from the negligence of the shipowners’ 
servants; & an action will lic by the pilot against 
the shipowners for injuries, caused to him, whilst 
acting as pilot on board their vessel, by the 
negligence of their servants. 

This was an action under Lord Campbell’s 
Act, 1846, to recover damages in respect of the 
death of pltf.’s testator, who was her husband. 
There is an obligation on the part of the 
occupier of property, whether fixed or movable, 
to those who, at his invitation, express or implied, 


4] 


come on that property, to take, by himself & 
servants, reasonable care that the person so coming 
shall not be exposed to unusual danger (BLACK- 
BURN, J.).—SMITH v. STEELE (1875), L. R. 10 Q. B. 
125; 44 L. J. Q. B. 60; 32 L. T. 195; 39 J. P. 
326; 23 W. BR. 388 ; 2 Asp. M. L. C. 487. 

Annotations :—Refd. Heaven v. Ponder (1882), 9 Q. B. D. 


302. Mentd. Tozeland v. West Ham "Jnion, (1906) 1 
K. B. 538. 
248. —— .|—Defts. ought to have their 





premises in such a state that people coming to 
transact business with them had a right to suppose 
those premises to be in a reasonably safe condition 


(MANISTY, J.).—Burrs v. GoppaRD (1887), 4 
T. L. R. 198. 
249. ——- —-—- Which invitor knew or ought 


to have known.]|—INDERMAUR v. DAMEs, No. 208, 
ante. 








250. —— —— .|—Cox v. Counson, No. 
242, ante. 
251. ——_ |\—HAYWARD v. DRURY 








LANE THEATRE, Lrp. & Moss’ Empires, LTp., 
No. 217, ante. 

252. —— Danger unknown to 
invitee.|—-Smirir v. LONDON & ST. KATHARINE 
Docks Co., No. 215, ante. 














253. ——— - ——.}—-WRIGHT v. 
LEFEVER, No. 240, ante. 
254. ——.|—Near a station 











on defts. line of railway, & passing over the line 
from north to south there was a level crossing, 
with gates for carriage traffic, which formed part 
of the highway, but which defts. were bound by 
statute to maintain. Defts. had voluntarily 
constructed close to the station & to the level 
crossing & parallel to the latter a footbridge, 
with staircases. The bridge stood entirely on 
deft.’s land, & had been maintained by them, but 
the footway over it at each end communicated 
directly with the highway, & only indirectly by 
means of the highway with defts.’ station premises. 
Defts. had never closed the footway or taken any 
steps to prevent the public from using it, & the 
public in fact used it without hinderance. On 
Jan. 22, 1915, between 1 & 2 p.m., pltf. was 
crossing over the bridge from north to south with 
a view to catching a train at the south platform 
of defts.’ station. On the morning of that day 
there had been a blizzard, & snow had fallen on 
the footway of the bridge, which in consequence 
of the traffic had become caked on the steps, 
rendering them slippery. As pltf. was descending 


». TORONTO, GREY & BRUCE 

Ry. Co. (1874), 34 U. C. R. 451.— CAN. 
k. Servant of government — con- 
tractor.}—BREBNER v. R. (1913), 14 
cae: C, R. 242; 14 D. L. R. 397.— 


PART II. SECT. 1, SUB-SECT. 2.— 
B. (a). 


247i. Duty to exercise reasonable care 
—T'o prevent damage from unusual 
danger.) —-RICHARDSON ¥. SOUTH AUB- 
TRALIAN Co. (1915), 20 C. L. HK. 181 ; 
affg., [1914] 8. A. L. R. 316.—AUS. 

247 ii. -———- ——.]— WATSON v. MUNT- 
CIPAL COUNCIL OF SYDNEY (1926), 26 
S. ht. N.S. W. 501; 43 N. Ss. Ww. WwW N. 
184.—AUS. 

247 iii, —— -——.]}—KINGSTON & 
BaTH Roap Co. v. CAMPBELL (1891), 
20 8. C. HR. 605.—CAN. 

247 iv. ——-.]— FRASER v. LON- 
DON STREET Ry. Co. (1899), 29 O. R. 
411; 26 A. It. 383.—CAN. 

247 Vv. ——.}+—FONSECA UW. 
LAKE OF THE WOODS MILLING Co. 
(1905), 15 Man. lu. R. 413; 1 W. L. R. 
553.—CAN. 

247 vi. 











——.}—-Tho owner of a 


building in course of construction owes 
to those whom he invites into or upon 
it the duty of using reasonable care & 
skill in order to have the property & 
appliances upon it intended for use in 
the work fit for the purposes they are to 
be put to.—VALIQUETTE v. FRASER 
(1907), 39 S. Cc. RK. 1.—CAN. 


247 vii. ——-~.]}-—-LEVINE v. DO- 
MINION ExpRess Co., [1922]1 W. W. kh. 
1143; 63 D.L. R. 422; 15 Sask. L. Rh. 
247.—CAN. 





247 viii. ——-_ -———.]}—BUTLER ev. 
247 ix. ——.]— GREENLEES v. 





RovaL HoTert, DuNDEE (1905), 7 


F, (Ct. of Sess.) 382.—SCOT. 








247 x. -}+—Owing to negli- 
gence on the pe of a Public Works 
Department in failing to maintain 


the ceiling of a post office in a proper 
state of repair, part of such ceiling fell 
upon & injured pltf., a lessee of a postal 
letter-box, while he was proceeding 
through the building after attending 
his box :—Held:; the government had 
been under a duty to pomone like pltt., 
whom it had invited into the post 
office, to keep the premises in proper 


repair, &, having failed in its duty, was 
liable to pltf. for damages.— LIDDELL 
? TRANSVAAL GOVERNMENT, [1906] 
T. 8S. 863.—-S. AF. 


249 i. Which invitor knew 
or ought to have known.|—LEVERIDGE 
v. SKUTHORPE (1919), 19 N.S. W. L. R. 
254; 36 N. S. W. W. N. 46; 26 
Cy L. R. 135.—AUS. 














ii. J—A man 
when in a public house which he was in 
the habit of frequenting intended to go 
into a lavatory in which he had 
been once before, but by mistake 
passed the door of the lavatory, & 
pushing open the door of a sunk cellar, 
which was standing ajar, fell into the 
cellar & was injured. In an action 
of damages it was proved that two 
other accidents of a similar nature had 
mn ppened: & that the publican had 
ordered the cellar door to be kept 
locked :—Held: the publican was 
liable in damages.—CaIRNS v. BOYD 
(1879), 6 R. (Ct. of Sess.) 1004.—SCOT. 


«. Kipn’s TRUSTEES (1896), 24 i. 
(Ct. of Sess.) 99; 34 Se. L. hi. 69: 
4 Ss. L. T. 145.—SCOT. 





42 


Sect. 1.—JIn regard to particular persons: Sub-sect. 
2, B. (a), (6), (c), (d), (e) & (F}, & C.] 


the stair on the south side she warned her young 

daughter who accompanied her to be careful, & 

she herself made use of the handrail. She never- 
theless slipped on a mass of frozen snow & fell, 

&was hurt. Pltf. brought an action against defts. 

for damages for personal injuries. It was found 

that there had been no contributory negligence on 
her part :—Held: (1) the facts showed that the 
footway over the bridge had been dedicated by 
defts. & accepted by the public as a highway, & 
defts. were under no duty to persons using the 
footway to maintain or cleanse it, & therefore were 
not liable to pltf.; (2) if defts. owed any duty to 
persons using the footway, it could not be higher 
than that of an inviter towards an invitee, which 
arises only in respect of dangers of which the 
invitee has no knowledge or notice ; here the facts 
showed that pltf. had knowledge of the danger, 

& therefore, even on that view, defts. were not 

liable to pltf.—BRACKLEY v. MIDLAND Ry. Co. 

(1916), 85 L. J. K. B. 1596; 114 L. T. 1150; 80 

J. P. 369; 14 L. G. R. 632, C. A. 

255. ——- ——- ——— ——.]—PRITCHARD v. 
PrETo, No. 244, ante. 

256. Danger more or less hidden.]— 
(1) A duty exists on the part of the person who 
invites towards a person who acts on the invitation, 
that duty does not, according to the authorities, 
amount to a guarantee by inviter that the person 
invited shall suffer no injury while on the premises 
to which he has been invited to come, but only to 
a duty to take reasonable care that he shall not 
be exposed to dangers which are more or less 
hidden, & not obvious (VAUGHAN WILLIAMS, L.J.). 

(2) The point has apparently escaped notice in 
this case that the element referred to by Cock- 
BURN, C.J., in his judgment in Gallagher v. 
Humphery, No. 292, post, which contain the most, 
favourable statement of the law for pltf. that I 
can find, is absent, namely, the adding by negligence 
or otherwise of some danger after permission or 
licence given to plitf. or the public for the use of 
the way on the part of the owner (KENNEDY, L.J.). 
——-LOWERY v. WALKER, [1910] 1 K. B. 173; 79 
L. J. K. B. 297; 101 L. T. 873; 26 T. L. R. 108; 
54 Sol. Jo. 99, C. A.; revsd. on other grounds, 
{1911] A. C. 10, H. L. 

Annotations :—As to (1) Refd. Norman v. G. W. Ry., [1914] 
2K. B. 153; Brackley v. Mid. Ry. (1916), 114 L. T. 1150. 
Generally, Refd. Grand Trunk Ry. of Canada v. Barnett, 
[1911] A. C. 361; Clinton v. Lyons, [1912] 3 K. B. 198; 
Latham v. Johnson & Nephew (1912), 32 L. J. K. B. 258 ; 
Wilson », Barry Ry. (1916), 116 L. T. 71; Hayward +. 
Drury Lane Theatre & Moss’ Empires, [1917] 2 K. B. 
899; Hardy «. ©. L. Ry., (1920) 3 K. 8B. 459; Fairman 
v. Perpetual Investment Bldg. Soc., {1923} A. C. 74. 
Mentd. Mowlem v. Dunne, (1912] 2 K. B. 136; Tofts v. 
Pearl Life Assce. (1913), 110 L. T. 190; Pritchard v. 
Torkington (1914), 7 B. W. C. C. 719; Manton v. Brockle- 
bank, [1923] 1 K. B. 406. 

257. That property & appliances thereon 
fit for purposes to which put—Effect of owner con- 
tracting with competent persons—To perform 
work.|—-Deft. chartered for a single voyage, a 
vessel which was at the time at sea & in ballast. 
The charterparty declared that she was in every 











PART Il. SECT. 1, SUB-SECT. 2.— 
B. (b). 


259 i. Reasonable care must be exer- 293.—CAN. 





v. JOHNSTONE WALKER, LTD. (Alta.), 
ae 3 OW. W. R. 24; 4 -L. ik. 





NEGLIGENCE. 


way fit for the service, & provided that she should 
be so maintained by the owners. On the after- 
noon of Apr. 5, the vessel was put at deft.’s dis- 

osal in dock, & two hours afterwards the loading 

egan, deft. having contracted with a stevedore 
for the purpose, who had engaged pltf. amongst 
others to carry out the work. Fifteen minutes 
later pltf.,in the course of his work, had to descend 
a ladder leading into the hold. It came adrift, 
& pltf. fell, sustaining injuries for which he sued 
deft. :—Held: deft. was liable to pltf., since it 
was his duty under the circumstances to make 
some inspection of the vessel before allowing the 
stevedore & his men to go on board her, & since 
the slightest inspection would have revealed the 
defective state of the ladder. 

A man who intends that others shall come upon 
property of which he is the occupier for purposes 
of work or business in which he is interested, owes 
a duty to those who do so come to use reasonable 
care to see that the property & the applicances 
upon it which it is intended shall be used in the 
work are fit for the purpose to which they are to be 
put, & he does not discharge this duty by merely 
contracting with competent people to do the work 
for him (BiGiHAM, J.).—MARNEY v. Scotr. [1899] 
1 Q. B. 986; 68 L. J. Q. B. 7386; 47 W. R. 666 ; 
15 T. L. R. 320; 43 Sol. Jo. 417. 

Annotations :—Refd. Shrimpton v. Hertfordshire County 

Council (1910), 74 J. P. 305; Maclenan v. Segar, [1917] 

2 K. B. 325. Mentd. Scott v. Foley, Aikman (1899), 16 

T. L. R. 55. 

258. Duty only in relation to invitees or 
licencees.|—-Workmen employed by defts., a gas 
co., for the purpose of carrying out repairs to a 
gas main in a highway placed a fire pail, on which 
was a ladle containing molten lead, on unenclosed 
land adjacent to the highway. Plitf., a young 
child, was playing with other children near the 
fire when a passer by accidentally knocked over 
the fire pail, & the molten lead was spilled on ‘pltf., 
causing her injury. In an action by pltf. to 
recover damages the county ct. judge tound that 
defts. were guilty of negligence in leaving the fire 
unattended & unguarded with the knowledge that 
it was surrounded by children & that it was being 
used for molten lead :—Held: there was evidence 
on which the county ct. judge could find that defts. 
were negligent; & defts. were also liable on the 
ground that what they were doing was a nuisance 
in that it was dangerous unless precautions were 
taken to guard persons using the highway from the 
danger. 

The necessity of considering the question of a 
trap only arises where the person who is said to 
have created it gave a licence or invitation to others 
to enter the premises where the alleged trap existed 
(LUSH, J.).—-CRANE v. SOUTH SUBURBAN GAS Co., 
[1916) 1K. B. 33; 85 L. J. K. B. 172; 1141. T. 
71; 80 J.P.51; 32 T.L.R. 74; 60 Sol. Jo. 222 ; 
141L. G. R. 382, D.C. 


(b) Customers in Shops, Restaurants, etc. 


259. Reasonable care must be exercised—To 
prevent damage from unusual danger—Knowledge 


the tradesman is bound to warn him 
of any concealed dangers that there 


; 47 D 
are on the road to it, & if he fails to do 





cised—To prevent damage from unusual _—« 259 i. .}—When a 80 he cannot shield himself from 
danger—Knowledgc of danyer or means customer, who is properly ina shop for esponsibility for injury to the customer 
of knowledge.}—A_ merchant who the purpose of trading in it, seeks to by proving that the way & the trap 
expressly or impliedly invitescustomers reach for a proper purpose what is Were under the control of some one 
to come into his store owes a duty to apparently another part of the pre- @lse.—MOCALLUM ». erate wae 


thein to use reasonable care to prevent 
damage from unusual danger of which 
he knows or ought to know.— MITCHELL 


tuises which the tradesman is boun 
provide for him, & which is in constant 
use for that purpose by his customers, ° 


SCHOOLS, LTD. 


Alta. 
to W. it. 114; oD r. 


W. R, Bs 1 1 Cie 
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of danger or means of knowledge.|—-INDERMAUR 
v. Dames, No. 208, ante. 

260. —— ——-- Latent defects.} — The 
contract between a restaurant keeper & his cus- 
tomer contains an implied warranty by the 
restaurant keeper that the premises shall be as 
safe as reasonable care & skill can make them, 
but he is not liable for defects which could not have 
been discovered by the exercise of reasonable care 
& skill on the part of anyone concerned.— 
rs v. HARRINGTON (1921), 37 T. L. R. 
349. 

261. Liability for dangerous opening in floor.|]— 
A shopkeeper, who invites the public to his shop, 
is liable for neglect on leaving a trap door open 
without any protection, by which his customers 
suffer injury (TINDAL, C.J.).—-PARNABY v. LAN- 
CASTER CANAL Co., LANCASTER CANAL Co. v. 
PARNABY (1839), 11 Ad. & El. 223; 1 Ry. & Can. 
Cas. 696; 3 Per. & Dav. 162; 9 L. J. Ex. 338 ; 
113 BE. R. 400, Ex. Ch.; affg. 8S. C. sub nom. 
BARNABY v. JLANCASTER CANAL Co. (1838), 2 


J. P. 679. 

.tnnotations :-—Distd. Ward v. London & Blackwall Ry. 
(1845), 6 L. TT. O. S. 125. Consd. Sutcliffe v. Clients 
Investment Co., [1924] 2 K. 8. 746. Refd. Hodgman ». 
West Midland Ry. Co. (1864), 5 B. & S. 173; Indermaur 
», Dames (1866), L. R. 1 C. P. 274; Winch v. Thames 
Consoervators (1874), L. KH. 9 C. YP. 378; Gallin v. L. & 
N. W. Ry. (1875), L. R. 10 Q. B. 212 ; Sandys v. Florence 
(1878), 47 L. J. Q. B. 598; Forbes v. Lee Conservancy 
Board (1879), 4 Ex. D. 116; Latham v. Johnson & 
Nephew, [1913] 1 K. B. 398; Norman v. G. W. Ry., 
[1915] 1 K. B. 584; Hayward v. Drury Lance Theatre 
& Moss’ Empires, [1917] 2 K. B. 899. Mentd. Brown v. 
Mallett (1848), 6 C. B. 599; Pilbrow v. Pilbrow’s Atmos- 
pheric Ry. (1848), 5 C. B. 440; Johnson v. Mid. Ry. 
(1849), 4 Exch. 367; Reedic v. N. W. Ry., Hobbit v. 
Samo (1849), 13 Jur. 659; Seymour v. Maddox (1851), 
20 L. J. Q. B. 327; General Steam Navigation Co. v. 
Morrison (1853), 1 C. L. R. 103; Metcalfe ». Hetherington 
(1855), 11 Exch, 257; Walker v. Goo (1859), 4 H. & N. 
390; Dutton v. Powles (1861), 2 B. & 8.174; Holliday 
v. St. Leonard, Shoreditch, Vestry (1861), 11 C. B. N. &. 
192; Thompson wv. N. E. Ry. (1862), 2 B. & S. 119; 
Mersey Docks Trustees vr. Gibbs (1866), L. R. 1 H. L. 93; 
The Excelsior (1868), L. R. 2 A. & E. 268; Readhead v. 
Mid. Ry. (1869), L. RK. 4 Q. B. 379 ; Fleming v. Manchester 
Corpn. (1881), 44 L. T. 517; R. v. Williams (1884), 9 
App. Cas. 418; Lowther v. Curwen (1887), 58 L. T. 168; 
R. ov. G. W. Ry. (1893), 62 L. J. Q. B. 572; The Bearn, 
11906) P. 48; Bode 8.8. Co. v. River Wear Comrs., [1907] 
1 K. B. 310; Liebigs Extract of Meat Co. v. Mersey Docks 
& Harbour Board & Walter Nelson, [1918] 2 K. B. 381; 
British Petroleum Co. v. A.-G. for Ceylon, {1926} A. C. 147. 


262. -|—CLAPSON v. ALLEN, No. 84, ante. 

268. ——-.] — Pltf., as administrator to his 
deceased wife, declared that deft. was in occupa- 
tion of a brewery & office, & a passage leading 
thereto from the public street, used by deft. for 
the reception of customers in his trade of a brewer, 
which passage was the usual means of access from 
the office to the public street ; yet deft. wrongfully 
& negligently permitted a trap door in the floor of 
the passage to be & remain open without bein 
properly guarded & lighted ; & the wife, who ha 
been to the office as a customer of deft., & other- 
Wise in deft.’s business, & was lawfully passing 
along the passage on her return from the office to 
the street, fell through the aperture caused by the 
trap door being & remaining open & not properly 








259 ili, ——- —__-_-__.]—-BRaADY v. _ tion.]}—STRUTIIERS 
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guarded & lighted; whereby she was killed :-— 
Held: (1) pitf.’s right to sue as administrator, 
under Lord Campbell’s Act, 1846 (c. 93), sufficiently 
appeared, without express allegation of pecuniary 
damage ; (2) the duty of deft., & breach, sufficiently 
appceared.—CHAPMAN v. ROTHWELL (1858), E. B. 
& E. 168; 27L.J.Q. B. 315; 4 Jur. N.S. 1180; 
120 H. RR. 471. 
Annotations :—As to (2) Refd. Hounsell v. Smyth (1860), 
29 L. J. C. P. 203; Cowley v. Sunderland Corpn. (1861), 
30 L. J. Ex. 127; Indermaur v. Dames (1866), L. R. 1 


C. P. 274; Sandys v. Florence (1878), 47 L. J. Q. B. 598 ; 
Latham v. Johnson & Nephew, (1913] 1 K. B. 398. 





264. .|—INDERMAUR v. Dames, No. 208, 
ante. 
265. ——— Customers entering after business 


7 aa v. LANGFORD (1888), 4 T. L. R. 
07. 
266. Liability not dependent on contract — 
Dependent on tacit invitation.])—INDERMAUR v. 
DaMEs, No. 208, ante. 


(c) Spectators at Public Exhibitions. 
See THEATRES. 


(2) Persons Using Canals, Docks and Wharves. 


See RAILWAYS; SHIPPING; WATERS & WATER- 
COURSES. 


(e) Persons Resorting to Railway Premises. 


See CARRIERS, Vol. VIII., pp. 85-91, 95, 96, 
Nos. 586-617, 641-645 ; RAILWAYS. 


(f) Other Cases. 


267. Tradesman in warehouse for business pur- 
pose—-Induced to cross dangerous platform— 
Liability of warehouseman.]|—PIKE »v. DEAR 
(1853), 21 L. T. O.S. 59. 

Innkeepers.|—Sec INNS & INNKEEPERS, Vol. 
XXIX., pp. 9, 10, Nos, 116-127. 

Ferry owners.}|—See, generally, FERRIES, Vol. 
XXIV., p. 975, Nos. 73 et scq. 

Market owner.|—--See MARKETS & Fatrs, Vol. 
XXXITI., p. 528, No. 52. 

Shipowner.|——See SHIPPING. 


C. Limitation of Invitor’s Liability. 

268. Invitee going beyond invitation.] — Action 
brought to recover compensation for injuries 
sustained by pltf., on the premises of defts., the 
Great Western Ky. Co. S. was a passenger on 
defts.’ railway to Chelsea Station; she got out 
there, & proceeded, under the directions of one of 
the co.’s servants, along the platform with the view 
of leaving the station; finding no place of exit, 
& there being no person present, she arrived at the 
termination of the platform, & then proceeded 
down an incline on to the line of rails; an engine 
coming up, caught her clothes, & she sustained 
considerable injuries. It was dark at the spot 
where the accident occurred, & there were no lights 
beyond the platform :—Held : there was negligence 
on the part of pltf., she had gone on to a place 


v. Burrow (1917), attendance at a banquet given by an 


ar (1887), 14 R. (Ct. of Sess.) 400. L. lt. 1.—CAN. association in a hotel is an invitee of 
-—SCOT. 268 ii. .}—Pltf., an invitee upon the hotel proprietor, & the latter is 
259 iv. —— —_— —__.}-Donan ». deft.’s premises, fell through an open dcr ® greater duty to protect him 
BURNETT (1896), 20 1. (Ct. of Sess.) trap-door in the tloor, admittedly not {hat which Is owed mere tie roa 
550.—SCOT. sufficiently guarded & was injured :— that which is owed a mere licencee, 


261 1. Liability for dangerous open- ‘eld: al 


ing in floor.}—DENNY v. MONTREAL 


though the trap was an un- 
usual danger & unknown to 


has in an action against the proprietor 
or injuries sustained by such person 


Pitf., while in the hotel, the extent of the 


TELEGRAPH Co. (1878), - Cc. ih. 
B17 GAN. (1878), 42 U. CG R 


PART II. SEOT. 1, SUB-SECT, 2.—C. 
268 |. Invitee going beyond invita- 


deft.’8 invitation to the pltf. being 
limited to a safe part of the premises, 
the liability of deft. was qualified.— 
one OORNELL (1925), 57 O. L. R. 


268 ili. ———.]—While a person in 


invitation is of the utmost importance 
& if the invitation did not extend to the 
time & place & the circumstances of 
the accident then the question whether 
the proprietor is Hable is to be doter- 
mined in view of the duty which he 
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Sect. 1.—In regard to particular persons: Sub-sect. 
2,C.& D.; sub-sect. 3, A 

where she ought not, & the question of sufficiency 

of lights did not arise.—SHORT v. GREAT WESTERN 

Ry. Co. (1869), 34 J. P. 135. 

269. -|—On a cliff at an English watering 
place a notice board was erected with a notice 
*‘ Persons are warned against walking near the 
cliff. Keep inside the bank.’’ The husband of 
ee whilst walking along the cliff, got beyond the 

ank, fell over the cliff, & was killed :—Held: 
there was no evidence of any invitation by defts., 
the owners of the cliff, to deceased to go beyond the 
bank, & no action lay against them for not fencing 











the cliff.—ANDERSON v. CouTTs (1894), 58 J. P. 
369. 
270. Invitation limited to places where 


invitee reasonably expected to go.]—MERSEY 

Docks & HARBOUR BOARD v. PROCTER, No. 59, 

ante. 

Guest at Inn.|—Sec INNS & INNKEEPERS, 

Vol. XXIX., p. 9, No. 118. 

Tradesman on staircase of flats.|—See 

ra & TENANT, Vol. XXXI., p. 101, No. 
271. Limitation by notice to invitee.]—Decfts. 

were a corpn. constituted for the purpose of the 

upper navigation of the river Thames by 29 & 30 

Vict. c. 89, & under the powers of 29 & 30 Vict. 

c. 89, & of the previous statutes relating to the 

navigation which had become vested in them, 

defts. had constructed bridges & other works, & 
had acquired the right to use the whole of the 
towing paths along the river, & to take toll for the 
same. In the exercise of such right, defts. took 
an aggregate toll in one sum for the use of the 
entire navigation, & towing paths, which included 
the works defts. had constructed, as well as the 
natural soil which had been worn into the track | 
of a towing path. Part of such natural towing 
path got into a dangerous state by the action of 
the water, & in consequence thercof pltf.’s horses 
whilst using it in towing a barge, for which the 
proper toll had been paid to defts., fell into the 
river & were drowned :—Held: as defts. took one | 
toll for the use of the entire towing path, parts of 
which were artificial, it mattered not that the place 
where the accident happened was not artificial, 
but it was the duty of defts. to take reasonable care 
that the whole of the towing path was in such a 
state as not to expose those using it to undue 
danger, & for a neglect of such duty defts. were 
responsible to pltf. although they were a public 
body receiving their powers for public purposes. 
Semble: defts. would not be liable for the 
defective state of the towing paths, if such state 
were a latent one, of the existence of which defts. 
might be ignorant though using reasonable care, 
or if they were to give notice of it to those who pay 
the tolls, or to inform them that they must take 

the towing paths as they find them.—WINCH v. 

THAMES CONSERVATORS (1874), L. R. 9 C. P. 378 ; 

43 L. J.C. P. 167; 31 L. T. 128; 22 W. R. 879, 

Ex. Ch. 

Annotations :—-Distd. Gridley v. Thames Conservators (1886), 
2 T. L. R. 469. Refd. Forbes v. Lee Conservancy Board 
(1879), 4 Ex. D. 116; Lee Conservancy Buard v. Button 
(1879), 12 Ch. D. 383; Thomas v. Quartermaine (1887), 
18 Q. B. D. 685; Yarmouth v. France (1887), 19 Q. B.D. 


647; Thames Conservators v. Kent, {1918} 2 K. B. 273. 
Mentd. Nesbitt v. Mablethorpe U. C., [1918] 2 K. B. 1. 








owes to a mere licencee.—KNIGHT v. 
GRAND TRUNK PACIFIC DEVELOPMENT 
Co., [1926] 4 D. L. R. 87; [1926] 
2 W. V. 1.5573 22 Alta. L. Rt. 237.— 


1. Duty as 


PART II. SECT. 1, 
to safe condition d& 
fitness for purpose—Furniture in waiting 
room.}—The Railway Comrs. are not 


NEGLIGENCE. 


D. Invitation to Use Chattels. 

272. General rule.]—SmitH v. STEEL, No. 247, 
ante. 

273. Duty as to safe condition & fitness for 
purpose—Defective crane.]|—Pitf. sued under Lord 
Campbell’s Act, 1846 (c. 93), as widow of K. The 
declaration stated that K. in his lifetime was law- 
fully in & upon a certain railway station of defts. 
at W., & was there employed in unloading, & as 
servant of the consignees thereof, certain stone from 
a truck in which it had been conveyed to W. by 
defts. as carriers for the consignecs for reward to 
defts., & was unloading the same by means & by 
use of a crane with certain tackle connected 
therewith by defts. provided as such carriers for 
the use of such consignees & their servants working 
the same in unloading the stone for reward to 
defts. ; yet the crane & tackle connected therewith 
were through the negligence of defts. in such bad 
order & so badly adjusted, & kept adjusted, that 
K., in using the same, became & was greatly 
wounded & injured, & by reason of the wounds & 
injuries thereby occasioned to him afterwards & 
within twelve calendar months next before this 
suit, died :—Held: on the words that the same 
were dangerous to those who used them, being 

added after, & the words, by reason of the crane 

& tackle being in such bad order & so badly 

adjusted, & kept adjusted, after being added, the 
declaration was good. 

Semble: without these amendments the declara- 
tion was good. 

Defts. contracted as common carriers to carry 
stone for the master of the deceased, & to deliver 
the stone, & as further part & as means of such 
delivery, the stone was to be unloaded by means 
of a crane, which they were to provide for reward. 
They were thus bound to provide a crane for the 
use of the consignees, & therefore for the servants 
of the consignees. . . . Thus neither deceased nor 
his master was a mere stranger, but they were 
entitled to use the crane by reason of the contract: 
& to assume the crane to be in a safe condition 
(BRETT, J.).— KING v. GREAT WESTERN Ry. Co. 
(1871), 24 L. T. 583. 

274. Staging round ship.}]— HEAVEN v 
PENDER, No. 9, ante. 

275. Defective truck.}] — Deft., a colliery 
owner, consigned coals sold by him to the buyers 
by rail in a truck rented by him from a waggon 
co. for the purposes of the colliery. Through the 
negligence of deft.’s servants the truck was allowed 
to leave the colliery in a defective state. In con- 
sequence of the defect in the truck injury was 
occasioned to pltf., one of the buyers’ servants, who 
was employed in unloading the coals, & had got, 
into the truck for that purpose :—Held: there 
was a duty on the part of deft. towards pltf. to 
exercise reasonable care with regard to the con- 
dition of the truck, & deft. was therefore liable to 
ie in respect of the injuries sustained by him.— 

LLIOTT v. HALL (1885), 15 Q. B. D. 315; 54 
L. J. Q. B. 518; sub nom. ELLIOTT v. NAILSTONE 
COLLIERY Co., 34 W. R. 16; 17. L. RR. 628, D.C, 


Annotations :—Distd. Lane v. Cox (1896), 45 W. R. 261; 
Earl v. Lubbock (1904), 74 L. J. K. B. 1213; Blacker rv. 
Lake & Elliot (1912), 106 L. T. 533. Apld. White v. 
Steadman, {1913] 3 K. B. 340. Refd. Hawkins +. Smith 
(1896), 12 T. L. It. 532. 

276. ——— Defective chain.|—Pltfs., stevcdores, 


agreed to discharge a cargo of deals from deft.’s 








bound to provide waiting rooms at 
railway stations, but if they do, & 
thereby invite passengers to use them, 
they are bound to sec that the fur- 
niture in them is safe & fit for use.— 


SUB-SECT. 2.—D. 


Part I[I.—NEGLIGENCE IN REGARD TO PROPERTY. 


ship, &, in accordance with the custom of the port, 
deft. undertook to provide them with all necessary 
derricks, cranes, chains, etc., reasonably fit for 
the purpose. A chain so supplied was defective & 
broke, & caused injuries to one of pltf.’s workmen, 
who sued them under the Employer’s Liability 
Act, 1880 (c. 42). Pltis. settled this action for 
£125, a sum which it was not suggested was an 
unreasonable one, & then sought to recover the 
amount so paid from deft. It was admitted by 
deft. on the one hand that there had been a breach 
by him of an implied warranty that the chain 
should be reasonably fit for the purpose for which 
it was supplied, & by pltfs. on the other hand that 
they might, by the exercise of reasonable care, 
have discovered the defect in the chain :—Held: 
the damages sought to be recovered were not too 
remote, inasmuch as the injuries to the workman 
were the natural consequence of deft.’s breach of 
warranty, upon which pltfs. were entitled to rely.—- 
MOWBRAY v. MERRYWEATHER, [1895] 2 Q. B. 640; 
65 L. J. Q. B. 50; 73 LL. T. 459; 595. P. 804; 44 
W. R. 493; 12 7. L. R. 143 40 Sol. Jo. 9; 14 
lt. 767, C. A. 

alnnotations :—Folld. Vogan v. Oulton (1899), 81 L. T. 435. 

Consd. Britannia Hygienic Laundry Co. +. Thornycroft 

(1925), 94 L. J. K. B.8538. Refd. Hawkins 7. Smith (1896), 

12 7T. LL. 1.582 5; Seotty. Foley, Aikinan (1899), 5 Com. Cas. 

533; Bentley v. Metcalfe (1906), 75 L. J. K. B. 891. 

277. Defective ladder.|—I’Itf. chartered a 
ship from defts. for a single voyage. By the 
charterparty defts. warranted that the vessel was 
in every way fitted for the voyage & service, & 
to be so maintained by the owners. During the 
currency of the charterparty a stevedore engaged 
on the ship in the work of unloading sustained 
injuries by reason of the defective condition of an 
iron ladder leading to the hold. The stevedore 
sued the charterer for damages. The charterer 
defended the action, & in so doing acted reasonably, 
& judgment was given against him for damages & 
costs on the ground that he had committed a 
breach of duty towards the stevedore in not making 
an inspection of the vessel before inviting the 
stevedore on board :—-Held: the  charterer’s 
liability to the stevedore was the natural conse- 
quence of defts.’ breach of warranty; & the 
charterer was entitled to recover from defts. 
the damages & costs paid by him to the stevedore, 
& his own costs, as between solr. & client, incurred 
in defending the action.—Scorr v. FoLEY, AIKMAN 
& Co, (1899), 16 T. L. RR. 553 5 Com. Cas. 53. 











hi —— -]—MARNEY v. Scott, No. 257, 
ANTE, 
279. —-— Defective tackle.]|—Stevedore's work- 


man while engaged in unloading a ship was injured 
by the fall of a bale of cargo. Part of the tackle 
used for the unloading was supplied by the ship, 
& the accident was caused by a defect in this part 
of the tackle. ‘he workman having brought an 
wction in the county ct. against the stevedore 
for compensation under Employers’ Liability Act, 
1880 (c. 42), the judge withdrew the case from the 
Jury on the ground that the stevedore was not 


MACHETT v, RAILWAY COMRS. (1900), 
21N.8. W. L. R. 238.—AUS. 


_ m. ——— Bar used for high jump- 
ing.}--KDMONDSON tt. Moose JAW 
SCHOOL Districr BOARD OF TRUSTEES, 
11920] 3 W. W. RR. 9793 13 Sask. L. R. 
516.—CAN. 


letters, W 


ance of altera 
station :—Hield: 
licencee upon tho 


PART II. SECT. 1, SUB-SECT. 3.—A. who under 


282 {. Person permitted on railway 
premises—For purposes other than 
travel.}—DPltf. in attempting to post 
a lettcr on a train which had just 282 ii. 
commenced to move out of a station, 





& to which was attached a postal car 
witb an one in the door for posting 
ile following the car tripped 

& fell & was injured on a stake some 
inches out of the ground, which had 
been planted yd defts. for the further- 
ons pone made in tho 

pitt. 





-}—VIitf. had come to 
deft.’s railway station to sce an cim- 
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responsible for a defect in the ship’s tackle, & his 
decision was affirmed by the Div. Ct. :—Held: the 
stevedore owed a duty to the workman to take 
reasonable care in seeing that this tackle was in a 
proper condition, & the action must be sent back 
for a new trial.—BIDDLE v. Hart, [1907] 1 K. B. 
649; 76L.J.K. B. 418; 97L. T. 66; 23 T.L. R. 
262; 51 Sol. Jo. 229; 10 Asp. M. L. C. 469, C. A. 

Buolarn :—Apld. Monaghan v. Rhodes, [1920] 1 K. B. 


280. ——— Rotten sack.}] — HAWKINS v. SMITH 
(1896), 12 T. L. R. 532, D.C. 

281. .}— Deft. supplied sacks to 
pitfs. for the purpose of being used in unloading a 
cargo of peas from a ship. One of these sacks, 
while it was being hoisted full of peas from the 
hold of the ship, broke & fell & injured a man who 
was engaged in the work. The injured man 
recovered from pltfs. £25 damages & costs. The 
sack in question, when supplied by deft., was unlit 
for the purpose for which it was supplied :-—Held : 
pitfs. were entitled to recover, as damages for 
breach of warranty, the damages & costs which 
they had incurred.—VoOGAN & Co. v. OQULTON 
(1899), 81 L. T. 4385; 16 T. L. BR. 37, C. A, 
Annotations :—Refd. Britannia Hygienic Laundry Co. v. 


Thornycroft (1926), 135 L. T. 83. Mentd. Scott v. Folcy, 
Aikman (1899), 5 Com. Cas, 33. 





—e ee 





SuB-secr. 3.—DutTy To LICENCKEs. 
A. Who is a Licencee. 

282. Person permitted on railway premises—- 
For purposes other than travel.]—A declaration in 
case by an insurance against a railway co. recited 
that pltfs. had insured the life of W. T. for £1,000 ; 
that defts. were owners of a railway on which 
they carried passengers from L. to B. & back; & 
were also possessed of a landing place communi- 
cating with the railway, & forming an approach 
thereto from the river Thames for persons coming 
from the river for the purpose of being conveyed 
upon the railway & used it for that purpose ; that 
defts. were also possessed of » dumb barge moored 
near the landing place usually connected. therewith 
by planks or gangways there placed for the purpose 
of enabling passengers intending to proceed from 
the river to & to go by the railway to pass from the 
barge to the landing place; that they were also 
possessed of a step ladder, usually attached to the 
barge for the purpose of enabling persons to 
ascend upon the barge, & then proceed to the 
landing place, & thence to the railway ; that by 
reason of the premises it became the duty of defts. 
to keep the planks or gangways, after dark, so 
attached to the barge, whenever the step ladder 
was attached thereto, in order that all persons 
landing on the barge for the purpose aforesaid 
might with safety pass to the landing place; or 
in case of the removal of the planks, to take care 
that all persons on the barge had due notice of 
such removal, of all which premises W. T. had 


ployee on business not connected with 
deft. & in passing along a platform he 
slipped on some ice & fell against a 
barrier which gave way & he fe 

through an opening and was injured :— 
Held: dcft. was not Hable; piltf. was 
not an invitee, he was at best a bare 


was a bare licencce & bad to take the premises 


remises of defts., as he found them.—CaARLSON vt. 

the circumstances were CANADIAN PaciFIc Ry. Co. (Alta.), 

not liable to him.—-SPENCE v. GRAND [1920] 1 W. W. BR. 595; 51D. LL. R. 
TRUNK Ly. Co. (1896), 27 O. 1k. 303.— 250.—CAN. 

CAN. 282 iii. .J—-A person who 








govs upon premises as a mere licencee 
is not there at his own risk if he 
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Sect. 1.—JIn regard to particular persons: Sub-scct. 
3,A. & B. (a).] 

notice. It then averred that W. IT. had by the 
leave & licence of defts., ascended out of a boat 
upon the barge, & was then intending to pass to 
the landing place, it being then night time & 
dark. Breach: that although the planks had been 
removed, defts. gave W. ‘I’. no notice of such 
removal, in consequence of which & by reason of 
the negligence of defts., & without any default on 
his part, W. T. fell into the river & was drowned. 
Special damage in that pltfs. were obliged to pay 
the amount of the policy much earlier than they 
otherwise would, during which time they would 
have received the premiums from W. T. :—Held: 
the declaration disclosed no duty on the part of 
defts. to keep the planks & gangways between the 
dumb barge & the landing place for the use of any 
persons but those who were going by the railway ; 
& as it did not appear that W. T. was intending to 
go to or by the railway, no cause of action arose 
against defts—WARD v. LONDON & BLACKWALL 
Ry. Co. (1845), 6 L. T. O. S. 125. 

283. Children frequenting premises adjacent to 
railway—Without protest from company—Licence 
not extending to railway.|—Pitf., a child two & a 
half years old, lived with his parents in one of a 


row of houses in front of which was a highway. | 


On the other side of the highway there was a fence 
of posts & rails belonging to & repairable by a 
railway co. Inside the fence, on the co.’s premises, 
there was a siding, a pile of wooden railway 
sleepers distant two & a half inches from the 
fence, & beyond them & about thirty five yards 
in a direct line from pltf.’s parents’ house, the 
main line of the co.’s railway. ITltf. got or was 
assisted over or through the fence & when on the 
main Jine was run over by an express train of the 
co., sustaining serious injury. In an action against 
the co. for damages the jury found that pltf. got 
on to the Jine over or through the fence ; that the 
co.’s servants knew that children were in the habit 
of playing on the pile of sleepers, but not that they 
were in the habit of getting on the main line, & 
that the evidence did not bring home knowledge to 
any particular servant, but that there must have 
been knowledge on the part of some of the co.’s 
servants; that the fence was not a reasonably fit 
fence for the purpose of separating the railway 
from the high road, having regard to the proximity 
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of the houses on the other side of it; that children 
were in the habit of getting on to the pile of sleepers 
over or through the fence by the leave or licence 
of the co., but not elsewhere & that defts., having 
regard to all the circumstances, were guilty of 
negligence in not taking some sufficient means of 
preventing children from getting on to the line :— 

Held: the leave & licence, if any, to play on the 

pile of sleepers was confined to that spot, & did not 

extend to the main line; there was no duty on 
the co. to fence off the sleepers from the rest of 

their land & they were not liable—JENKINS v. 

GREAT WESTERN Ry. Co., [1912] 1 K. B. 525; 

81 L. J. K. B. 378; 105 L. T. 882, C. A. 

Annotations :—Consd. Clinton ». Lyons, [1912] 3 K. B. 198. 
Refd. Latham v. Johnson & Nephew, [1913] 1 K. B. 398. 
See, also, CARRIERS, Vol. VIII., pp. 94-96, Nos. 

635-646 ; RAILWAYS. 

284. Persons crossing railway at particular 
place — Licence by habitual user.]— Where per- 
sons are in the habit of crossing a railroad at a 
particular place, though there be no right of way 
there, it throws upon the co. the responsibility of 
and reasonable precautions in their use of such 

ace. 

Though there was no right of way, still the 
circumstance of people being in the habit of 
passing threw upon the co. the responsibility of 
using reasonable care before moving over that 

yortion of their line (WATSON, B.).—BARRETT v. 
JIDLAND Ry. Co. (1858), 1 F. & F. 361, N. P. 

Sia :—Distd. Harrison v. N. E. Ry. (1874), 29 L. T. 


285. Person using way by permission — But 
without express leave.]|—-LOWERY v. WALKER, No. 
256, ante. 

286. Policeman entering premises—In execution 
of duty.|—GREAT CENTRAL Hy. Co. v. BATEs, No. 
239, ante. 

287. Guests.}] — LATHAM v. JOHNSON (R.) & 
NEPHEW, LTp., No. 223, ante. 

-———-.]—-See, also, INNS & INNKEEPERS, Vol. 
AXIX., p. 10, Nos. 123, 125. 

Compare Sub-scct. 3, B., post. 





B. Nature of Duty. 
(a) In General. 
288. Duty to take reasonable care—-To avoid 
injuring licencee.|—BARRETT v. MIDLAND Ky. 
Co., No. 284, ante. 


suffers injury through the negligent 
act of the servants of the owner 
committed, in the course of their 
einployment, after the licencee has 
entered the premises. So where a 
person, who had been permitted to go 
upon a railway platform to sce friends 
off by a train, was injured through the 
fault of the station employees in 
starting a train without Eades f the 
doors, the railway co. were held Hable 
in damages.—TOUGH v. NORTH BRITISH 
Ry. Co., {1914} S. Cc. 291.—SCOT. 


285 i. Person using way by permis- 
sion—But without express leave.}— 
KING v. NORTHERN NAVIGATION Co. 
(1912), 22 O. W. R. 697; 30. W.N. 
ee ; 270.L.R.79; 6D. L. R. 69.— 


n. Person on wharf—Seeing friend 
Off. -YORK v. CANADA ATLANTI 8.8. 
Co. (1893), 24 N. 8S. LR. 436; 22 
8s. C. R. 167.—CAN. 


0. Workman on scaffoll.}—Nico1lLson 
v. MACANDREW & Co. (1888), 25 Se. 
L. R. 607.—SCOT. 

p. Wife of seamun yoing on board 
to visit husband.J— DARROCH (OR 
O'BRIEN) v. ENRICO ARNIB & Co., 
{1907] 8. C. 975.—SCOT. 


PART II. SECT. 1, 
B. (a 

288 i. Duty to use reasonable carc— 
Zo avoid injuring licencee.}—HEWITT v. 
PU LuIDAY (1915), 20 C. L. R. 111.— 


SUB-SECT. 3.— 


288 ii, ——— —-—.}—J]Itf.’s 50n was 
given leave by a yardmaster of defts. 
to learn in the railway yard the duties 
of car checker, with the expectation 
that if he became competent he would 
be taken into the employment of defts. 
in that capacity, & he was free to 
devote as much or as little time to 
acquiring the necessary knowledge 
as he saw fit. While he was in the 
railway yard a few days after this per- 
mission had been given, he was ed 
by an engine of defts., which was 
running through the railway yard 
without the bell being rung, though 
the rules of the defts. required this to 
be done:—Heli;: deceased was a 
licencee, & defts. were bound to 
exercise reasonable care for his pro- 
tection.—CoLLIER v. MICHIGAN CEN- 
TRAL ity. Co. (1900), 1 C, L. Ts 16; 
27 A. k. 630.—CAN. 


288 ili. -}—Pitt. purchased 
from an exhibition assocn. the privilege 


Fig naar 


of selling refreshments under a certain 
building, during the holding of the 
exhibition on the grounds leased from 
a city corpn. In walking across a 
Harter which was constructed 
xetween the building & the public 
sidewalk to give access to people 
requiring refreshinents pltf. put her 
foot into a bole in the platform, which 
was out of repair, & was injured :— 
Held; she was a licencee, & the assocn. 
owed a duty to the persons whom they 
induced to go there to keep the place 
in proper rcepair.— MARSHALL v. IN- 
DUSTRIAL EXHIBITION ASSOCN. OF 
ToRONTO (1901), 21 C. L. T. 368; 
2 QO. L. RR. 62.—CAN. 

288 iv. ——— -}—-I'LYNN v. TO- 
RONTO INDUSTRIAL EXHIBITION 
Assoon. (1905), 5 O. W. KR. 550; 9 
O, L. R. 582.—CAN. 


288 v. -}~Held: pitf., who 
was run down & injured by a car 
on the defts.’ tramway linc, while 
crossing it, was there, not as a tres- 
passer, but by the leave & licence of 
defts., who thus owed him a duty to 
take reasonable care.—ANDREWS v., 
CANADIAN PaciFic Ry. Co. (1913), 28 
W. LL. R. 143; 3 W. W. RR. 714: 18 
B.C. R. 25; 9 D. L. R. 586.—CAN, 
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289. 
another to come on his premises & knew him to 
be on his premises, it was his duty to take reason- 
able care not to injure him (LopEs, L.J.). 

If a person was on the premises of another with 
that other’s consent, the latter had a duty to 
take reasonable care not to act in such a way as to 
cause personal injury to the former (LORD ESHER, 
M.R.).—THATCHER v. GREAT WESTERN Ry. Co. 
(1893), 10 T. L. R. 13, C. A. 

Annotations :—Consd. Mersey Docks & Harbour Board v. 
brocter, [1923) A. C. 253. Refd. Coldrick v. Partridge, 
Jones, (1909) 1 K. B. 530; Berg v. Rotterdainsche Lloyd 
(1918), 34 T. L. R. 272. 

290. -|—If an occupier of premises 
allows a man to come there to do work in which 
the occupier is interested, & the man is unac- 
quainted with the existence of a hatchway which, 
owing to the darkness, he cannot see, the occupier 
is bound either to give him reasonable notice of 
the danger or to fence the hatchway so as to 
render it harmless.—Dickson v. Scott (J. A.), 
fun (1914), 30 T. L. R. 256; 7B. W.C. C. 1007, 
C. A. 

291. Licencee must take with concomitant con- 
ditions & perils.]|—-No right is alleged : it is merely 
stated that the owners allowed all persons who 
chose to do so, for recreation or for business, to 
go upon the waste without complaint, that they 
were not churlish enough to interfere with any 
person who went there. One who thus uses the 
waste has no right to complain of an excavation 
he finds there. He musttake the permission with 
its concomitant conditions, &, it may be, perils. 
... All that can be said in this case is, that pltf. 
had a tacit permission to cross the waste. It was 
not the fault of defts. that he was ignorant of the 
existence & locality of the quarry, & of the danger 
he incurred by crossing the same in the dark 
(WILLIAMS, J.).—HOUNSELL v. SMYTH (1860), 7 
C. B. N.S. 731; 29L. J.C. P. 2083; 11. T. 440; 
6 Jur. N.S. 897; 8 W.R. 277; 141 E. R. 1003. 














-|—If a person permitted | 
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L. T. 470; Gallagher ¢c. Humphrey (1862), 27 J. P. 5 

Witherley v. Regents Canal Co. (1862), 12 C. B. N.S. 2 

Robbins v. Jones (1863), 33 L. J.C. P.1; Re Williams t 

Groucott (1863), 4B. & 8. 149; R.v. Dant (1865), Le. & 

Ca. 567; Indermaur v. Dames (1866), L. R. 1 C. P. 274 ; 

Lowery v. Walker, [1910] 1 K. B.173; Latham v. Johnson 

& Nephew, [1913] 1 K. B. 398; Crane v. South Suburban 

Gas Co., {1916] 1 K. B. 33. 

292. —_—.] — Where a party is expressly or 
impliedly allowed to go through premises, such 
party takes the risk of any dangers arising from 
the natural & ordinary state in which the premises 
are at the time, or from the business generally 
carried on there; but he does not take the risk 
arising from any act of positive negligence on the 
part of such owner or his servants, & the latter 
are under a duty to protect the licencee against 
any such extraordinary dangers. 

The grantee must use the permission as the thing 
exists. It is a different question, however, where 
negligence on the part of the person granting the 
permission is superadded. It cannot be that, 
having granted permission to use a way subject to 
existing dangers, he is to be allowed to do any 
further act to endanger the safety of the person 
using the way (COCKBURN, C.J.)..-GALLAGHER ¥. 
HUMPHREY (1862), 6 L. T. 684; 27 J. P. 5; 10 
W. KR. 664. 

Annotations :—Consd. Lowery v. Walker, [1910] 1K. B. 
173; Wilron v. Barry Ry. (1916), 116 L. T. 71; Mersey 
Docks & Harbour Board v. Procter, [1923] A. C. 253. 
Refd. Scott v. London & St. Katherine Docks Co. (1865), 
13 L. T. 148; Murley v. Grove (1882), 46 J. P. 360; Berg 
vt. Rotterdamsche Lloyd (1918), 34 T. lL. R. 272. 

293. -|/— The workmen employed in a 
govt. dockyard were permitted by the govt. to 
cross certain land within the dockyard premises, 
to go to the water closets erected for their accom- 
modation. A govt. contractor, by permission of 
the govt., had erected machinery in the aforesaid 
yard. <A_ revolving shaft, a portion of this 
machinery, was so placed as to cross the shortest 
& most convenient way to these water closets. 
The shaft was partially covered, but not concealed, 
by planks, & was found by the jury to have been 





Annotations :—Apld. Binks r. South Yorkshire Ry. & River 
id. Bolch «. Smith 
(1862), 7 H. & N. 736. Refd. Pickard v. Smith (1861), 4 | 


Dun Co. (1862), 3 H. & S. 244. 


288 vi. ——— -———.J]—-CAMPRELL v. 
ZUBER, [1925] 4 D. L. R. 320.—CAN. 

288 vil. -}—~A person who is 
carricd in a car as a non-paying pas- 
senger, & is injured by the driver’s 
negligence, may recover damages from 
the owner.—DRISCOLL v. COLLETTI, 


[1926} 2 D. L. Rh. 428; 58 OL. R. 
444.—CAN. 


288 viii. ———-.}—Tho driver of 
a motor car is Hable for injuries caused 
& gratuitous passenger by his negli- 
nee in drivir the car.—LIMB v. 
STEWART (B. C.), [1926] 3 D. L. R. 
550; [1926] 3 W. W. R. 205.—CAN. 


288 ix. ——.]—SoRABJI HOR” 
MUBSJ1 v. JAMSHEDJI MERWANJI (1914), 
I. L. R. 38 Bom. 552.—IND. 


288 x. - }+—~—GENGE v. NORTH 
OTAGO AGRICULTURAL & PASTORAL 
oar eal (1892), 11 N. Z L. R. 423.— 


288 xi. .]—Persons conduct- 
ing shipping operations on wharvos 
which the public are tacitly permitted 
to frequent for pleasure or business are 
bound to take reasonable care that no 
injury happens to the public so long as 
they gy 3 out of the way of apparent 
danger, & do not get in the way of such 
operations.—Woop v. SHAW, SAVILL & 
ALBION Co., Lt. (1898), 12 N. Z. L. R. 

288 xii. —— ———,]—— MESSER ?. 
CRANSTON & Co. (1897), Se. L. R. 
42.—8COT. ¢ mete 

291 1. spear ee take A yal 
ceased, a boy selling newspapers, got 


























not shorter or 


on axstroot car at the rear ond, & passed 
through the car to the front platform, 
where the driver was standing. He 
stepped to one side behind the driver, 
& fell off or disappeared from the car, 
there being no step on that side, & was 
killed by the car running over him :— 
Held: unless deceased was upon the 
cars as & passenger, on a@ contract of 
carri express or implicd, & not as a 
mere licencee or volunteer, he had no 
right of action against defts. for the 
absence of the step, which was no 
breach of duty to him, but must take 
the car as he found it.— BLACKMORE v. 
TORONTO STREET Ry. Co. (1876), 38 
U. C. R. 172.—CAN. 


291 ii. ——.] —- JONES tv. GRAND 
TRUNK Ry. Co. OF CANADA (1889), 18 
8. C. KR. 696.—CAN. 

291 ili. .}—An employee of a co. 
which had contracted to deliver coal 
at. a school building went voluntarily 
to inspect the place where the coal was 
to be put on the evening preceding the 
day upon which arrangements had been 
made for the delivery, & was accident- 
ally injured by falling into a furnace 
pit in the basement on his way to the 
coal-bins. He did not a ply to the 
School Board or the caretaker in charge 
of the premises for permission to enter 
before making his visit:—-Held: in 
thus voluntarily visiting the premises 
for his own purposes & without notice 
to the occupants, he assumed all risks 
of danger m the condition of the 
premises & could not recover damages. 
—ROGERS v. TORONTO PUBLIC SCHOOL 
BOARD (1897), 27 S. C. R. 448.—CAN. 





insufficiently covered. 


There were other, though 
more convenient ways, to these 


291 iv. ——.}--A mere licencee as 
distinguished from a person invited 
upon another’s premises, or there upon 
that other’s business as well as his own, 
must take the promises as he finds 
then.—TNYKEN wv. EXCELSIOR LIFE 
ASSURANCE Co., Vas 2 W. W. R. 
772; 11 Alta. L. R. 344; 34 D. LR. 
543.—C 


291 v. + Deft. & piltf. were 
neighbours. Deft., assisted by pltf., 
moved his house & fence off his Jand, 
the removal of the house Jeaving an 
excavation into which pltf.’s cow fell 
while running at large. Deft. had, on 
inquiry from pltf., expressed some 
intention of having the oxcavation 

up :—Fleld: pltf. could not 
recover damages; he was at best a 
bare licencee & must take the premises 
as he found them except, under certain 
circumstances, as to a hidden or con- 
cealed danger, which, so far as pitf. was 
concerned, the excavation was not.— 
PITIZEN 0. SHOKLUK, fig?) 2 W. W. R. 
686; 16 Alta. L. R. 482.—CAN, 

291 vi. ———.}-K YNOCH v. BANK OF 
MONTREAL (B. C.), [1923] 3 D. L. R. 
877; [1923) 3 W. W. KR. 161; affg., 
69 D. L. R. 743.—CAN. 

291 vii. .}—A mere licence, given 
by tho owner to enter & use pre 
for which the licencee has full oppor- 
tunity of inspecting, which con no 
concealed cause of hief, & in which 
any existing source of danger is ap- 
parent, throws no ob tion upon the 
owner to guard the licencee against 
danger.— SULLIVAN v. WATERS (1864), 
14 I. Cc. L. R. 460.—-IR, 
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Sect. 1.—In regard io particular persons: Sub-sect. 
3, B. (a) & (b); sub-sect. 4.] 

water closets. Pltf., a workman employed in the 
dockyard, but not by the contractor who had 
erected the machinery, in going to the water 
closet, accidentally fell near the shaft, which caught 
his arm & severely injured him. In an action 
against the contractor to recover damages for the 
injury :—Held: pltf.’s right to cross the yard 
was only the right not to be treated as a trespasser 
for so doing, & that deft. was under no obligation 
to fence the machinery at all, & therefore not 
liable for insufficiently fencing it, & thatthe action 
was not maintainable. 

He had other ways to go, if he chose to use 
them; he chose this with the dangers attached 
to it. The authorities of the dockyard sanctioned 
the use of this way so far that pltf. might use it 
at his own peril (PoLLocK, C.B.).—BOLCH v. SMITH 
(1862), 7H. & N. 736; 311. J. Ex. 201; 8 Jur. 
N. S. 197; 10 W. R. 387; 158 E. R. 6605; sub 
nom. BOLETT v. SMITH, 6 L. T. 158. 

Annotations :—Consd. Watkins vr. G. W. Ry. (1877), 46 
L. J.Q. 8B. 817. Apld. Pritchard r. Lang (1889), 5 T. 1. R. 
639. Consd. Lowery v. Walker, (1910) 1K. B.173. Refd. 
Gallagher +r. Humphrey (1862), 6 L. T. 684: Robbins tv. 
Jones (1863), 33 L. J.C. P. 13 Seott r. London Dock Co. 
(1864), 34 L. J. Ex.17; Griffiths r. L. & N. W. Ry. (1866), 
14 L. T. 797; Indermaur vt. Dames (1866), L. R21 Cc. P. 
274; White vr. France (1877), 2 ¢C. P. D. 308; Burchell tr. 
Hickisson (1880), 50 L. J. Q. B. 101: Clinton tv. Lyons, 
[1912] 3 K. B. 198; Latham v. Johnson & Nephew, 
{1913] 1 K. B38. 398; Kimber rv. Gas Light & Coke Co., 
[1918] 1 K. B. 439. 

294. .|—A railway co. have a right to 
carry on their business on their own premises in 
such a way as they think fit; &, so far as the con- 
duct of such business is concerned, to use defective 
machinery, ¢.g., for hoisting goods on their own 
premises, merely compensating the owners for 
any injury done thereby to such goods, & they 
are not guilty of negligence, or liable in an action 
for damages, under Fatal Accidents Act, 1846 
(c. 93), qguoad a third party lawfully on their 
premises who, without invitation by words or 
conduct on their part so to do, chose to pass under 
a heavy package of goods which was in the act of 
being hoisted by a crane, & which slipped from the 
sling by which it was defectively suspended, & 
fell upon & killed him whilst so passing under it, 
there being another way by which he might have 
gone without passing under the package in ques- 
tion, & the co. having no reason to expect that 
people would pass underneath it.—GRIFFITHS v. 
LONDON & NORTH-WESTERN Ry. Co. (1866), 14 
L. T. 797; 30 J. P. 553. 

Annotation :—Refd. Tebbutt v. Bristol & Kxoter Ry. (1871), 
19 W. R. 383. 
ha ——.]—INDERMAUR v. DAMES, No. 208, 

ante. 

296. -|—Pitf., a custom house officer, had 
been in the habit of making use of a passage 
through the inside of a building in the course of 
erection, which was left open at both ends, to 
obtain access from the street on one side to certain 
bonded vaults on the other side, which it was his 
duty to superintend. Deft. was the sub-contractor 
for the construction of the pavement & other 
stonework on the passages of the building. PItf., 
in passing through the passage, fell down an 
opening & was injured. The regular mode of 
access to the vaults was not through the passage, 
but through a gateway from the street :—Held: 
no obligation lay upon deft. to take precautions 
to guard plitf. from such an accident; &, the 
building being unfinished, if any licence could be 
inferred to have been given to pltf., it must be 
subject to the obvious risks incidental to the con- 








NEGLIGENCE, 


dition of the building.—CASsTLE v. PARKER (1868), 
18 L. T. 367; 32 J. P. 486. 

297. .|—Deft. was the landlord of a house 
which was let out in apartments to several tenants 
each of whom had the privilege of using the roof, 
which was flat & covered with lead, having an 
iron rail on its outer edge, for the purpose of drying 
their linen ; the access to the roof being by means 
of a low door at the stair head about two feet from 
the rail. Pltf., the occupier of one of the rooms, 
went upon the roof for the purpose of removing 
some linen, when, his foot slipping, & the rail 
being out of repair, & known by the landlord to 
be so, he fell through to the court yard below & 
was injured :—Held: the mere licence to the 
lodgers to use the roof as a drying ground imposed 
no duty upon deft. to fence it or to keep the fence 
in repair.—Ivay v. HEDGES (1882), 9 Q. B. D. 80. 
Annotation :—Distd. Batchelor v. Fortescue (1883), 11 

Q. B.D. 474. 





298. ———.] — Deceased was cmployed by a 
builder to watch & protect certain unfinished 
buildings. Workmen were employed by deft., a 
contractor, on the land near to where deceased 
was on duty, to excavate the earth for the founda- 
tions of other buildings. In the performance of 
this operation they employed a steam crane 
winch to which were attached a chain & iron 
bucket by means of which the carth was raised 
from the excavation & thence to the carts which 
were to carry it away. Deceased had nothing to 
do with the excavations, but was standing where 
he need not have been, watching deft.’s men at 
work, & allowing the bucket to pass some three 
feet over his head, when the chain broke, & the 
bucket & its contents falling upon him so injured 
him that he subsequently died :—Held: there was 
no evidence of negligence in deft.’s workmen ; the 
deceased was at the most a bare licencee; & he 
stood where he did subject to all the risks incident 
to the position in which he had placed himself.— 
BATCHELOR v. FORTESCUE (1883), 11 Q. BB. D. 
474; 49 L. T. 644, C. A. 


«tnnotations :—Folld. Tolhausen v. Davies (1888), 58 L. J. 
Q. B. 98. Consd. Berg v. Rotterdumsche Lloyd (1U18), o4 
T. L. R. 272. Refd. Latham v. Johuson & Nephew, 
{1913] 1 kK. B. 39s. 











299. }—ANDERSON v. Coutts, No. 269, 
ante. 

300. Danger increased by grantor.!— 
GALLAGHER v. HLUMPHREY, No. 292, ante. 

301. ——-— --—.| — LOWERY v. WALKER, Nou. 
256, ante. 

302. Unusual danger — Knowledge of 


grantor.|—PItf., who was carrying a Pomeranian 
dog, went with her husband into a teashop belong- 
ing to defts. for the purpose of having tea. She 
put the dog on the floor, keeping hold of its lead. 
A cat, who was rearing kittens at the time, carne 
out of the storeroom, & sprang on the dog & bit 
him. Pltf. picked up the dog with the cat on its 
back & gave it to her husband. They then pre- 
pared to leave the shop when the cat sprang on 
pltf.’s shoulder & bit her arm. PIltf. brought an 
action against defts. claiming damages for the 
personal injuries sustained by her & also for the 
injury done to her dog. The jury found that 
pltf. took her dog on the premises by permission 
of defts., or with their acquiescence; that the 
cat, to the knuwledge of defts., had while rearing 
kittens a disposition to attack a dog in her neigh- 
bourhood, & a person holding a dog; that the 
cat attacked the dog unprovoked; that. pltf.’s 
injuries were the result of the cat attacking the 
dog; & that defts. did not in the circumstances 
take reasonable precautions of the safety of their 
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customers. They assessed the damages at £100, 
& the learned judge entered judgment for that 
amount. Defts. appealed. It was contended on 
behalf of pltf. that decfts. were liable on the 
grounds that they had been guilty of (a) a breach 
of duty as possessors of a cat known to be vicious, 
& (b) a breach of the duty which they owed to 
plitf. as a customer whom they had invited into 
their shop :—Held: (1) there was no evidence to 
support the finding of the jury that a cat rearing 
kittens had a disposition to attack a person holding 
a dog, or their finding that defts. knew of the 
danger. 

(2) Pitf. being on the premises with her dog by 
the permission but not by the invitation of defts., 
they would only be liable for damages caused by an 
unusual danger of which they knew or ought to 
have known, & that, there being no evidence that 
defts. knew of the danger, & the risk being so 
remote that they could not reasonably have 
anticipated it, they were not liable to pltf. for the 
injury done either to herself or her dog.—CLINTON 
v. LYONS (J.) & Co., LTp., [1912] 3 K. B. 198; 81 
L. J. K. B. 923; 106 L. T. 988; 28 'T. L. R. 462. 
Annotation :-—Genecrally, Refd. Manton v. Brocklebank, 

[1923] 2 K. B. 212. 

308. .|] — LATHAM v. 

(R.) & NEPHEW, LTp., No. 223, ante. 

304. Danger caused by second licencee.|— 
The owner of land having a private road for the 
use of persons coming to his house, gave permission 
to A., who was engaged in building on the land, 
to place materials upon the road. A. availed him- 
self of this permission, by placing a quantity of 
slates there in such a manner that pltf. in using 
the road sustained damage :—Held: (1) A. was 
liable to an action. (2) The declaration was not 
objectionable for not averring that the obstruction 
was placed on the road without permission ; 
inasmuch as such an allegation, if traversed, 
would have presented an immaterial issue.— 
CORBY v. HILL (1858), 4 C. B. N. S. 556; 27 
L. J.C. P. 318; 31 L. T. 0. 8.181; 22 J. P. 386; 
4 Jur. N.S. 512; 6 W. R. 575; 140 E. R. 1209. 


Annotations :—As to (1) Distd. Hounsell v. Smyth (1860), 7 
C. B. N.S. 731; Bolch v. Smith (1862), 7 H. & N. 736: 
Gallagher v. Humphery (1862), 27 J. P. 5; Castle v. 
Parker (1868), 18 L. T. 367. Apld. White r. France 
(1877), 2 Cc. P. DD. 308. Distd. Burchell r. Hickisson 
(1880), 50 L. J. Q. B. 101. Consd. Heaven v. Pender 
(1883), 11 Q. B. D. 503. Folld. Kimber v. Gas Light & 
Coke Co., [1918] 1 K. B. 439. Refd. Marfoll +. South 
Wales Ry. (1860), 7 Jur. N.S. 240; Pickard v. Smith 
(1861), 10 C. B. N.S. 470; Robbins v. Jones (1863), 33 
hi. Jd. C. P. 1; Gautret v. Kyverton Neer day Ete 2-C. P, 
$71; Smith »v. London & St. Katherine Docks Co. (1868), 
L. RK. S C. RP. 3263; Watkins +. G. W. Ry. (1877), 46 
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danger to them, or constitute a trap.— 
HEWIIT 


S. R. N.S. W. 257; 32 N.S. W. W. 


49 
L. J. Q. B. 817; Dublin, Wicklow & Wexford Ry. v. 
Slattery (1878), 3 App. Cas. 1155; Daniels v. Jones 


(1880), De Colyar’s County Court Cases, 146; Tolhausen 
». Davies (1888), 57 L. J. Q. B. 392; Harris v. Perry, 
(1903) 2 K. B. 219; Lowery v. Walker (1909), 101 L. T. 
$73; Latham v. Johnson & Nephew, [1913) 1 K. B. 398. 


(b) Concealed Danger. 

305. Knowledge of grantor.|] —GAUTRET v. 
EGERTON, JONES v. EGERTON, No. 209, ante. 

306. Duty to take care that no concealed 
danger.|——Pitf., a boy of four years, accompanied 
his sister, who was going on business to deft.’s 
house. A flight of steps, protected on either side 
by railings, led up to the front door. One of these 
railings had been for some time displaced, leaving 
a gap of eighteen inches between the rails on either 
side of it. Across this gap rope had been interlaced, 
but had worn away & had not been renewed. The 
sister had frequently been to the house, & had 
shortly before noticed that the rail was missing. 
On the day in question the sister went up the 
steps, but pltf. in following fell through the gap 
& was injured :—Held: pltf. could maintain no 
action against deft. for the injury he had sustained, 
as the only duty on the part of deft. towards him 
was to take care that there was no concealed 
danger, & of this there was no evidence. 

He [pltf.] was there not as a trespasser, but as a 
companion & his position can be placed no higher 
than that he was there lawfully & was not a 
trespasser (LINDLEY, J.).—BURCHELL v. HICKISSON 


(1880), 50 lL. J. Q. B. 101. 
Annotation :-—Consd. Latham v. Johnson & Nephew, [1913] 
1K. B. 398. 


See, also, BAILMENT, Vol. III., p. 70, Nos. 115-— 
118; LANDLORD & TENANT, Vol. XXXI., pp. 
99, 100, Nos. 2381-2385; MASTER & SERVANT, 
Vol. XXXIV., pp. 497-499, Nos. 4107-4117. 


SUB-SECT. 4.—DuTY TO TRESPASSERS. 


307. No liability for injury.) — Pitf., a person of 
full age, contracted with deft. to carry certain 
goods for her in his cart. Deft. sent his servant 
with the cart, & pltf., by the permission of the 
servant, but without deft.’s authority, rode in the 
cart with her goods. On the way, the cart broke 
down, & pltf. was thrown out & severely injured : 
—Held: as deft. had not contracted to carry pltf., 
& as she had ridden in the cart without his 
authority, he was not liable for the personal injury 
she had sustained. 

A person who undertakes to provide for the 


express invitation nor in exercise of a 
right. Upon the pier defts. had a 


1915), 
machine called a traveller, which was 


15 
N. 


305 i. Anowledge of yrantor.}—Where 
deft., @ watchman, gratuitously as- 
sisted pltf. to pass through premises, 
over which deft., for the time being, 
had control, & deft. failed to warn pitt. 
of an open hatch, of the existence of 
which deft. was aware & pltf. was not 
bO aware :—/ield: doft. was Hable for 
injuries sustained by pltf. through 
falling through the hatch.—JONES v. 
Dickik & BRAELMER (1911), 1 W. W. R. 

-CAN. 
ii. ———.]—Connor v. HOWDEN, 
[1924] N. Z. L. R. 181.—N.Z. 

306 i. Duty to take care that no con- 
cealed danger.}—The genoral rule is 
that if a person without permission 
or invitation crosses the land of 
another, he does so at his own risk, but 
where a landowner is aware of the fact 
that persons are habitually using a 
track across his land, there is a legal 
duty on him not negligently to do 
anything which may be a source of 


J.——VOL. XXXVI. 


67, 106.—AUS. 

306 ii. .- Persons who take a 
short cut over vacant land, without 
asking the owner’s permission to do so, 
are at. the highest bare licencees, & the 
only duty of the occupier of the land 
towards them is to give them warning 
of any concealed danger of which the 
occupier actually knows ; the occupier 
must not place a trap upon the land.— 
ROBINSON v. DopGk, [1918] 1 W. W. R. 
812; 18 Man. L. R. 533; 39 D. L. RB. 
679.—CAN. 

306 iii. ——.}—PUBLIC TRUSTEK 1. 
ae ETC., (1926) N. Z. L. R. 449.— 





306 iv. ——.}—Ross v. M‘CALLUM’S 
TRUSTER, [1922] 8S. C 


. 322.—SCOT. 
PART II. SECT. 1, SUB-SECT. 4. 
807i. No liability for injury.}—PIlttf., 

a boy ten years of age, was upon deft.’s 

pier by their permission, but without 


kept fixed & at rest only by means of 
heavy clamps, which could be raised. 
Pitf. sat down upon this traveller, & 
for the purpose of having a ride upon it, 
& while so sitting the clamps were 
raised & the traveller set in motion by 
other persons not deft.’s servants, & 
without pltf.’s knowledge, or consent, 
& pltf. was thereby injured :—Held: 
defts. were not liable to pltf. as he was 
only a bare licencee on the pier, & a 
trespasser on tho traveller.—SLADE t. 
VICTORIAN RAILWAYS COMRs. (18838— 
89), 15 V. L. R. 190.—AUS. 


307 ii. .-—A passenger aboard a 
railway train stormbound, left the 
train. Whilst proceeding along the 
line of the railway, in the direction of an 
adjacent public highway, he was struck 
by,a locomotive engine & killed. Fora 
number of years, travellers had been 
allowed to inake use of the permanent 
way iu order to reach the nearest 


E 
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. 1.—In regard to particular persons: Sub-sects. 
4,5 &6.] 


conveyance of another, although he docs so 

gratuitously, is bound to exercise due & reasonable 

care. The decision in Lynch v. Nurdin, No. 118, 

ante, proceeded wholly upon the ground that pltf. 

had taken as much care as could be expected from 

a child of tender years, in short, that pltf. was 

blameless, & consequently that the act of pltf. 

did not affect the question; but here pltf.’s 

conduct was blameful, as she had no business to 

get up into the cart without deft.’s permission 

(PARKE, B.).—LyGo v. NEWBOLD (1854), 9 Exch. 

302; 2C.L. R. 449; 23 L. J. Ex. 108; 22 L. IT. 

O.S. 226; 2 W. BR. 158; 156 BE. R. 130. 

Annotations :—Refd. Waite v. N. E. Ry. (1858), E. B. & I. 
728; Singleton v. Eastern Counties Ry. (1859), 7 C. B. 
N.S. 287; Harris. Perry, (1903) 2K. B. 219; Shrimpton 
ve. Hertfordshire County Council (1910), 74 J. P. 305; 
Grand Trunk Ry. of Canada v. Barnett, [1911] A. C. 361 ; 
Karavias v. Callinicos, [1917] W. N. 323; Glasgow City 
Corpn. v. Taylor, (1922) 1 A. C. 44; Pratt «. Patrick, 
[1924] 1 K. B. 488. 

308. ——— Unless through wilful act of owner of 
property.|—DrEGa v. MIDLAND Ry. Co., No. 15, 
ante. 

309. .}—The P. M. railway co., under 
an arrangement with applts., used the yard & 
station of applts. at L. <A P. M. train came into 
that station, discharged its passengers, & was pro- 
ceeding backwards to its destination for the night 
when resp. jumped on board, intending to ride a 
short distance towards his home. He stood upon 
the rear platfortn of a car & was in that position 
when a collision took place between the train he 
was on & a train of applts. upon a lead of appits., 
by reason of the negligence of applts., whereby 
resp. was injured, & in respect thereof he sued 
applts. In the action the jury found that at the 
time of the accident resp. was not upon the P. M. 
co.’s train or the platform of the car by the co.’s 
permission :—Held: resp. was a trespasser, & 
although the applits. were under a duty to resp. 
not wilfully to injure him, they were not liable to 
him for mere negligence, & as the accident was 
due to the negligence of applt.’s servants & not 
to any wilful act resp. was not entitled to recover. 
—GRAND TRUNK Ry. Co. OF CANADA v, BARNETT, 
[1911] A. C. 861; 80 L. J.P. C2117; 104 L. TT. 

; 27 T. L. K. 359, P. C. 

Annotations :—-Refd. Latham v. Johnson & Nephew, [1913] 
1K. B. 398; Hardy v. C. L. Ry., (1920) 3 K. B. 459. 
310. —-— Trespassing child—Lift working near 

highway.|—Defts. were in the habit of loading & 

unloading their vans at an aperture in the wall of 
their warehouse, which immediately abutted the 








highways, there being no other passage 
way provided :—//eld: notwithstand- 
ing the long user of the permanent way 
in passing to & from the highways by 
passengers taking & leaving the co.’s 
trains, deceased could not, under the 
circumstances, be said to have been 
there by the Invitation or licence of the 
co. at the time he was killed, & the 
action would not lie—GkRaND TRUNK 
Ry. Co. tu. ANDERSON (1898), 24 
S.C. R. 541.—CAN. 

807 iii. ——-.}—-SOULABY 1’. TORONTO 





807 ix. 


307 x. 
[1912] 2 I. 
307 xi. 








MEN’S CHRISTIAN ASSOCN. 


307 viii. ——.]—WaLsu v. INTER- oO 
NATIONAL HRIDGE & TERMINAL Co. 
(1919), 44 O. L. R. 117.— CAN. 


—.]—HERDMAN 2. 
hed Co. (1919), 49 D. L. R. 90. 


——.]—CoFFEE v. M‘Evoy, 
kt. 95.—IR. 

-]—A girl of ten years of 
age was killed by an escape of steam 
from an unfenced pipe situated on a 


NEGLIGENCE. 


highway. The aperture was 18 feet high & 6 feet 
wide, & the sill was about 3 feet 6 inches from the 
ground. Inside the aperture, about 2 feet from 
the outer edge of the sill, there was a lift, & on the 
wall outside a notice to the effect that the place 
was dangerous. Pltf., an infant, eight years of 
aye, climbed up on the sill & Jeaned over to sce 
what was inside, when the lift descended, striking 
him on the back of the head & causing the injuries 
complained of. In an action by pltf. against 
defts. for working the lift in a dangerous manner 
near the highway :—Held: pltf. at the time of 
the accident was a frespasser, the evidence was 
insufficient to make out his case.—STIEFSOHN v. 
BROOKE (1889), 53 J. P. 790; 5 T. L. R. 684. 
-|—See, also, Part VII., Sect. 2, sub- 
sect. 3, poat. 
Trespasser on railway.|—See RAILWAYS. 
Accident on land adjoining highways.|— 
See BOUNDARIES, Vol. VII., pp. 2838-289, Nos. 
135, 168. 
-See LANDLORD & TENANT, Vol. XX XI., 
p. 347, No. 4897. 

Injury to trespassing animals.|—See AGRICUL- 
TURE, Vol. II., p. 65, No. 415; ANIMALS, p. 213, 
Nos. 91 et seq. 

Setting man traps & spring guns.|— See CRIMINAL 
Law, Vol. XV., pp. 862, 863. Nos. 9468-9472 ; 
"TRESPASS. 


ScB-sEcT. 5.—DutTy To NEIGHBOURS. 

Damage from trees & crops.]—See AGRICULTURE, 
Vol. 11., pp. 63-66, 117, Nos. 397-418, 979. 

Fences & party-walls.|—Sce BOUNDARIES, Vol. 
VIL., pp. 281-310, Nos. 125 ef seq. 

Support of adjacent properties.) -—— See Hasr- 
MENTS, Vol. XIX., pp. 163-175, Nos. 113 et seq. ; 
MINES, Vol. XXXIV., pp. 725, 726, Nos. 1071- 
1073. 

Landlords failure to repair.|— See LANDLORD & 
TENANT, Vol. XXXI., pp. 344-350, Nos. 4867 et 
seq. 

See, also, NUISANCE; 
WATERS & WATERCOURSES. 


SEWERS & DRAINS; 


SuB-SEcT. 6.—DutTy To THe PUBLIC. 

See, generally, NUISANCE, pp. 152 et seq., post. 

311. Danger to persons using highway —— Open 
cellar flap.|—A publican, who has a flap door in 
the foot pavement of the street, opening into a 
cellar underneath his house, is bound, when he 
(Alta.), LL. R. 55.—SCOT. 

308 i. Unless through wilful act 


f owner of property.J—SIEVERT », 
aca a (1904), 35 S.C. R. A94,.— 


308 ii. ~~—-,J~-BONDY v. SAND= 
WICH, WINDSOR & AMHERSTBURU Ry. 
Co. (1911), 19 O. W. R. 860; 20.W.N. 
1476.—CAN. 

308 ili. ——— -}—CANADIAN Pact- 
Fic Ry. Co. v. HINRICH (1913), 26 
W. Ll. h. 702; 3 Ww. W. R. 1088 ; 15 
D. Il. h. 4725 48 Ss. C. Mt. 557; 16 
Can. Ry. Cas. 303.—CAN. 








MARI- 





She was not 


Crry (1907), 9 O. W. R. S71; #15 
O. I. R. 13.—CAN. manufacturer’s ground. 
307 iv. in his xervico & had no right to be on 


-}-—-GRAND TRUNK Ry: 
Co. wv. BARNETY (1911), 31 C. L. T:- 
385; 27 T. L. R. 359, P. C_—CAN. 

307 v. ———.}-—Brocnvu v. R. (1914), 
15 Exch. UC. R. 50.—CAN. 

307 vi. ———.}-GILBERT v. SovutTi- 
GATE LOGGING Co. (1915), 32 W. L. R. 
Aad 24D. L. RK. 202; 21 B.C. R. 7.— 


807 vii. 





-}—-MCLEAN v. YOUNG 


his ground :—Held: the father had no 
claim for damages inasmuch as there 
was no fault or negligence on the part 
of the deft.—FErRGUSON »¥. 
Salts 43 Se. Jur. 305.—SCOT. 

xii. ——.J]—GaLLOWAY v. KING 
(1872), 10 Macph. ( 
44 8c. Jur. 449,—S6 


807 xiil. ——.J—Htoss sv. 
(1883), 16 R. (Ct. of Sess.) 86; 26 Sc. 


Ct. of Sess.) 788; CAN. 
OT. 


PART II. SECT. 1, SUB-SECT. 6. 


q. Danger to persona using high- 
way—-Insecure board walk leading to 
toll house.|}--CAMPBELL v. KINGSTON 
& BATH RoaDp Co. (1891), 18 A. R. 
286; affd. (1892), 20 S. CG. R. 605,— 


LAIDLAW 





r, Leaving plank on atde- 
walk.j—In performing a contract for a 
town, contractors placed temporarily 


KEITH 


Part II.—NEGLIGENCE IN REGARD TO PROPERTY. 


uses it, to conduct his business with such a degree 

of care as will prevent a reasonable person, acting 

himself with an ordinary degree of care, from 
receiving any injury by it.—Procror v. HARRIS 

(1830), 4 C. & P. 337, N. P. 

312. -|—Refreshment rooms & a coal 
cellar at a railway station were let by the co. to 
one S., the opening for putting coals into the cellar 
being on the arrival platform. A train coming in 
whilst the servants of a coal merchant were shoot- 
ing coals into the cellar for S., pltf., a passenger, 
whilst passing as the jury found in the usual way 
out of the station, without any fault of his own, 
fell into the cellar opening, which the coal mer- 
chant’s servants had negligently left insufficiently 
guarded :—Held: S., the occupier of the refresh- 
ment rooms & cellar, was responsible for this 
negligence. Semble: the railway co. also would 
be liable, but not the coal merchant. 

No sound distinction in this respect can be 
drawn between the case of a public highway & a 
road which may be & to the knowledge of the 
wrongdoer probably will in fact be used by persons 
lawfully entitled so to do. The opening of the 
trap was an act equally likely to be injurious to 
such passengers as throwing a stumbling block in 
their way would have been (WILLIAMS, J.).— 
PICKARD v. SMITH (1861), 10 C. B. N. S. 470; 4 
L. T. 470; 142 KB. R. 535. 

Annotations :—Apld. John v. Bacon (1870), L. R. 6 CL P. 
437; Bower v. Peate (1876), 1 Q. B.D. 321; Hughes v. 
Percival (1883), 8 App. Cas. 443: Penny ». Wimbledon 
U. G, (1899) 2 Q. B. 72. Consd. Rainham Chemical 
Works v. Belvedere Fish Guano Co., [1921] 2 A. C. 465. 
Refd. Clothier +. Webster (1862), 12 (. B. N. 8. 790; 
Gray t. Pullen (1864), 5B. & 8. 970; Fletcher ev. Rylands 
(1866), L. Re 1 Exeh. 265; Mersey Dock Trustees rv. 
Gibbs (1866), L. R. 1 H. L. 93; Welfare v. Brighton Ry. 
(1869), L. RR. 4 Q. B. 693; Goslin v. Agricultural Hall Co. 
(1876), 1 CG. P. oD. 482; Whiteley v. Pepper (1876), 2 
Q. 2B. D. 276; Dalton », Angus (1881), 6 App. Cas. 740 ; 
Duke v. Courage (1882), 46 J. P. 453; Hardaker vr. Idle 
District Council, [1896] 1 Q. B. 335; The Snark, [1900] P. 
Houdswon's Klnguton Hrewery Co. & lurwnaler (1015), 

owery 0. & ‘ 

80 J. P. 39; Cox v. Coulson, [1916] 2K. B17. nace 

313, ——. 
8 T. L. R. 338. 

—— ——-.]—See TWienways, Vol. XXVI., pp. 
417, 418, Nos. 1362-1369. 

31 Matting on pavement.] — Where a 
person puts an obstruction on the pavement & a foot 
passenger stumbles over it the owner is liable for 
the consequences, unless by gross & culpable 
negligence the foot. passenger contributes to the 
accident. 

If pltf. can be shown to have brought the injury 
on himself by want of reasonable care he cannot 
recover ; but then it is for deft. to make this out 
(Lorp COLERIDGE, C.J.).—DE TEYRON v. WARING 
(1885), 1 T. L. R. 414. 

315. Article dropped from _ building.]— 
Accidents may be of such a nature that negligence 
may be presumed from the mere fact of the acci- 
dent ; the presumption depending on the nature of 
the accident. Pltf., while walking in a strect in 
front of the house of a flour dealer, was injured by 
a barrel of flour falling upon him from an upper 
window :—Held: the mere fact: of the accident, 
without any proof of the circumstances under 
which it occurred, was evidence of negligence to go 














-}—DE Boos v. COLLARD (1892), 
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to the jury in an action against the flour dealer, the 
declaration alleging that pltf. was injured by the 
negligence of deft’s. servants.—-BYRNE v. BOADLE 
(1863), 2 H. & C. 722; 3 New Rep. 162; 33 
L. J. Ex. 18; 9 L. T. 450; 10 Jur. N.S. 1107; 
12 W. R. 279; 159 EB. R. 299. 
Annotations :-—Folld. Scott v. London Dock Co. (1864), 5 
New Rep. 59; Briggs v. Oliver (1866), 4 H. & C. 403. 
onsd. Cole v. De Trafford (No. 2), [1918] 2 K. B. 523. 
Refd. Coleman v. S. E. Ry. (1866), 31 J. P. 23; Higgs v. 
Maynard (1866), Har. & Ruth. 581; Smith v. G. BE. Ry. 
(1866), L. R.2C. P. 4; Pritchard v. Peto, {1917] 2 K. 1B. 
173; Gayler & Pope v. Davies, [1924] 2 K. B. 75. 
316. .}—ForD v. GLOUCESTER Co- 
OPERATIVE & INDUSTRIAL SOCIETY, LTD. (1910), 
74 J.P. Jo. 100. 

















317. .} — WILLIAMS v. McCCoMBIE 
(1913), 48 L. Jo. 241. 
318. Unsafe condition of drinking fountain. ] 


-During the progress of aroyal procession through 
a borough a man climbed up a stone drinking 
fountain, which belonged to defts., & which was 
situate in a public highway, where it had stood for 
a great many years, & dislodged the finial, or top 
stone, which fell & injured a boy who was standing 
by. In answer to an action by the boy against 
the corpn. for damages for injuries sustained 
through the defective condition of the fountain, 
defts. denied negligence, & alleged that the accident 
was due to the fountain being used for an improper 
purpose which they could not have anticipated. 
There being a conflict of evidence as to the con- 
dition of the fountain, the jury awarded pltf. 
£21 damages, & judgment was entered accord- 
ingly. Upon an application for a new trial on the 
grounds of no evidence of negligence, & verdict 
against weight of evidence :-——Held: the question 
was for the jury to decide, & there was ample 
evidence to justify the verdict.—MCLOUGHLIN v. 
WARRINGTON CorPN. (1910), 75 J. P. 57, C. A. 

319. Defective sun blind.|—-WHEELER v. 
Morris, No. 185, ante. 

320. Highway dedicated to public.] — In 
an action on the case for an injury resulting to 
pltf. from falling down an unprotected area, the 
declaration stated, that deft. was possessed of the 
premises, & that they were adjoining a certain 
common & public street & highway. It appeared 
that deft. had agreed with the owner of the pre- 
mises, two carcasses of houses, to finish one of 
them, for doing which he was to have the other ; 
& that workmen employed by him were then 
actually at work upon them ; but it did not appear 
that any conveyance had been made to him. The 
street. in question, which had been formed for 
six years, & led from a public street to a new road 
across fields, over which the way had been publicly 
used for five or six years, was unfinished, one half 
only being lighted, the other neither lighted nor 
paved; but the inhabitants had paid the high- 
way & paving rates:—Held: this was sufficient 
evidence to go to a jury of a possession in deft., & 
of a dedication of the street to the public. 

When the public are thus invited to go along a 
street, if, through the carelessness & negligence 
of the proprietors or occupiers of houses therein, 
an accident happens to an individual passing, the 
parties cannot afterwards turn round & say, that 
it was not a public road (Bgst, C.J.).— JARVIS v. 











across a sidewalk a two-inch plank, the TorRONTO ELEctrric LicHT Co. (1906), b. Railway whistle frighten- 
whole edge of which was exposed. 388, C. R. 27.—CAN. ing horse.}—CLANOCY v. GLasGow & 
There was no light there at night. A u. —— Public right of travel over SouTH WESTERN Ry. Co. (1898), 25 
girl, one night, struck her foot against frozen bay—Hole cut in ice.}—Litrte R. (Ct. of Sess.) 581 5 35 So. L. R. 462 ; 
the edge of the peak, fell & was y, Svrru (1914), 32 0. L. R. 518; 20 5S.L.T. 331.—SOOT. 

injured :—Held: the D. L. 1 ‘ fi 


plank was a 
WESTVILLE TOWN 


re erg ae Vv, 
(1898), 40 N.S. R. 226.—CAN. . 


8 
t. —— Electric wires.}—GLOSTER v. 





ti 399.—CAN. 
; Unfenced 
TICB v. AssETs Co., LTD. (1890), 17 R. 
(Ct. of Sess.) 484.-——SCOT. 


stone.| —SHEARER 


c. —— Stepping 
quarry. ]—PREN- an ALeoEM (1898), 35 Se. L. R. 924.— 


of horse’ while 
E 2 


Escape 


§2 


Sect. 1.—In regard to particular persons: Sub-sect. 
6. Sects. 2 & 3: Sub-sect. 1.] 


DEAN (1826), 3 Bing. 447; 11 Moore, C, BP. 354 ; 
4L.J.0.8. C. P. 144; 180 E.R. 585. 


Annotations :—Consd. Barnes rv. Ward (1850), 9 C. B. 392; 
Fisher v. Prowse (1862), 2 B. & S. 770. 


321. Highway not yet dedicated to public.] 
—Deft., while erecting houses upon land adjoining 
a new road, which had not been dedicated to the 
public, had dug a trench across the road for the 
purpose of making drains. Pltfs.’ servant, while 
driving plitfs.’ horses along the road after dark, 
drove into the trench, no lights having been placed 
to warn persons using the road :—Held: deft. had 
not been guilty of any negligence, there being no 
duty cast upon him to protect any one using the 
road without licence.—-MURLEY BROTHERS v1. 
GROVE (1882), 46 J. P. 360, D.C. 


Annotations :—Apld. Lowery vr. Walker, [1910] 1 K. B. 173. 
Held. rane runk Ry. of Canada +. Barnett, [1911] 


322. ——- ——--.]— Defts., a local authority, 
who were carrying out road improvements, em- 
ployed contractors to pull down a wall at the 
end of a cul de sac & to make a new road joining 
the old cul de sac to an existing highway. The 
contractors pulled down the wall & made up a 
section of the new road as a contractor's road & 
then closed further progress by erecting a wooden 
fence, but. there was no night. watchman or lamp 
to give warning of the obstruction. Between the 
fence & the existing highway with which the cual 
de sac was to be connected there was a dangerous 
ravine, but the lights on each side of that highway 
were clearly visible to any one entering the cul 
de sac & might induce a stranger to suppose that 
there was a continuous road. Pltf., who was 
driving a motor car at night, proceeded along the 
cul de sac & the contractor’s road, &, not seeing 
the fence, crashed through it into the ravine & 
was seriously injured. In an action for negligence : 
—RHeld: although the place of the accident was 
not a highway but a private site, yet, as there was 
an invitation to go upon it, defts. were liable for 
the consequences of putting an unexpected 
obstruction in the path of the invitee, & pltf. was 
entitled to recover.— OLDHAM v. SHEFFIELD CORPN. 
(1927), 43 T. TR. 222, C. A. 

Liability of highway authority.) -— See 
HIGHWAYS, Vol. XXVI., pp. 398-4138. 

323. Danger to persons using level crossing — 
Projecting rails.]|—-Pltf., having to pass by a foot- 
way over a part of which defts. had obtained 
statutory powers to place their lines, was injured 
by falling over the rails. Defts. had allowed the 
rails to project some inches above the ballast. 
Pitf. having recovered damages in the county ct., 
defts. appealed, on the ground that there was no 
evidence of negligence on their part :—Held: as it 
had been the duty of defts. to have maintained the 
footway at the point at which they had placed 
their lines upon it in as safe a condition for the 
public using it as it had previously been, pitf. 
was entitled to recover in the action.—ENNEW v, 











fara EASTERN Ny. Co. (1885), 1 T. L. RB. 519, 
324. ——— Brake van let loose — Act of tres- 





passers. | —-MCDOWAL1 v. GREAT WESTERN Ry. Co., 
nee 166, ante. 

anger through non-repair of bridges.|—S 
Hieguways, Vol. XXVI., pp. 587-588. a ms 





oked.)-—-SMITH ¥. WALLACE & 
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e. Insecure warehouse — door.) — 
BEVERIDGE v. KINNEAR & Co. (1883), 


1] kh. Soa Sess.) 387; 21 Sc. L. KR. 


{. Rifle practice.}-—TAYLOR v. DIcK 
(1897), 4 8. L. T. 297.—SCOT. 


g. Unfenced stream in public park.} 


NEGLIGENCE. 


$25. Danger from unfenced property — Cliff at 
watering place.|—ANDERSON v. CouTTs, No. 269, 
ante. 
_ ~See BOUNDARIES, Vol. VII., p. 281, Nos. 
126 et seq.; Wiauways, Vol. XXVI., p. 434, No. 
1520; RatLways & CANALS. 
Danger to children.|—See Part VII., post. 


Sect. 2.—IN REGARD TO WATER. 


generally, WaTERS & WATERCOURSES 


326. Water accumulating naturally — Damage 
by flood—Liability to nelghbour.|—PRINSEP v. 
BELGRAVIA EsraTE, Lrp. (1895), 39 Sol. Jo. 381. 

327. .]} — LoNGToON v. WINWICK 
ASYLUM VISITORS COMMITTEE (1912), 76 J. P. 


113, C. A. ; 

- Liability to mine owners.|—Sce 
MINES, Vol. XXXIV., pp. 724-726, Nos. 1063- 
1074. 

——— ——— Liability of highway authorities.]--- 
See Hiuuways, Vol. XXVI., p. 407, Nos. 1287, 
1289, 1290. 

Water conducted or accumulated artificially— 
Principle of Rylands v. Fletcher.|—See NUISANCE, 
pp. 187 ef seq., post. 

328. Water drained from house — Damage 
caused by negligence of employee——Obstruction of 
pipe from sink.|—DPitf. occupied the ground floor 
& deft. the third & fourth floors of the same build- 
ing. Deft.’s employés, without his knowledge, 
were in the habit of emptying tea leaves into a 
sink leading from his premises to a pipe, & in 
consequence the pipe was choked, & an overflow 
of water ensued. The water came through the 
ceiling of pltf.’s rooms & did damage to certain 
goods which he had there. In an action against 
deft. for the damage sustained :—J/eld : pltf. was 
entitled to recover, as a duty was cast upon deft. 
to prevent an overflow, which duty he had failed 
to discharge.— ABELSON v. BROCKMAN (1889), 54 
J.P. 119. 

329. Negligence of statutory authority——-Sewer 
authority.]|—In an action against a local board of 
health, for damage sustained by an irruption of 
sewerage caused by the sewers being improperly 
constructed, former applications by pltf. to the 
board for compensation on similar occasions, with 
their answers awarding compensation, are ad- 
missible in evidence on his part, although this fact 
will not settle the question of responsibility for 
a particular sewer, coupled with the fact, that on 
the occasion in question the board appeared only 
to dispute their liability on the ground that the 
occurrence was occasioned by an extraordinary 
storm; &, with some, even though slight, evidence 
that it was caused by defective construction of 
the sewers, there will be sufficient evidence of 
liability. Nor will there be sufficient evidence that 
a storm was so extraordinary as to excuse the 
parties responsible for the sewers, unless the 
evidence extends over a considerable range of 
years, during which the sewers in question have 
been in existence. Where it appeared that a 
sewer had been connected with & caused to dis- 
charge its contents into one of smaller bore, this 
was treated as evidence of negligence in their 
construction, & sufficient to make the board 


GQLASUOW CORPN.. 
45 Sc. L. KR. 860 ; 
OT. 














—-STEVENSON U. 
{1908) 8. C. 1034; 
16 S. L. tT. 302.—SC 


h. Playing  cricket.] — WARD vt. 
ABRAHAM, [1910] 8S. C. 2909.—SCOT. 


Part J].—NEGLIGENCE IN REGARD TO PROPERTY. 


liable, notwithstanding the storm; & pltf. was 
not bound to incur any expense in protecting his 
premises from the consequences of such negligence. 

If the question had been raised, whether the 
board were bound to provide sewers sufficient to 
sustain the pressure caused by extraordinary 
storms, I should have ruled that they were not 
bound to provide for such storms... . If the 
accident had been caused by an extraordinary 
storm, it would have been the act of God, & deft. 
would not have been responsible (ERLE, J.).— 
BROWN v. SARGENT (1858), 1 F. & F. 112. 
Annotations :-—Refd. Hammond v. St. Pancras Vestry 

(1874), L. R. 9 C. P. 316; Stretton’s Derby Brewery Co. 

vt. Derby Corpn., [1894] 1 Ch. 431. 

-J—See, further, SewreRS & DRAINS. 

330. —-—- Canal company.| — A right of action 
against a canal co. for negligently keeping their 
sluices, by reason whereof the canal overflowed, 
not ousted by provisions in the Canal Act for 
compensation to parties affected by the works, & 
especially by the overflowing of the water over the 
sluices, ctc.; those provisions relating to the due 
& proper management of the works, not to their 
negligent management.—CocKBURN v. EREWASH 
CANAL Co. (1862), 11 W. R. 34. 

331. ———-  -——.]—Defts.’ canal was con- 
structed under an Act of Parliament, by which 
the canal was to be open for use by the public 
on payment of tolls. Defts. were authorised to 
take land compulsorily & construct the canal, 
doing as little damage as might be, & to do all 
things necessary for making & preserving & using 
the canal, making satisfaction for all damages to 
be sustained by the owners of lands & heredita- 
ments taken or prejudiced by the execution of the 
powers of the Act. Comrs. were appointed who 
were to determine from time to time what sum 
should be paid for the purchase of lands, & also to 
determine what other distinct. sum should be paid 
by defts. as recompense for any damages which 
might be at any time whatsoever sustained by 
owners of lands or hereditaments by reason of the 
making or maintaining the canal. The minerals 
under the canal were expressly reserved to the 
owners, who were to be at liberty, subject to the 
provisions of the Act, to work the minerals ; pro- 
vided that no injury be done to the navigation. 
By another clause, the owners were not to work 
the minerals without giving three months’ notice 
to defts., who might inspect the mines, & might, 
if they thought proper, prevent the working of the 
mines, paying to the owners the value; on failure 
of defts. to inspect the mines, the owners were 
authorised to work them. The canal having been 
constructed & used for many years, pltf., who was 
owner of coal mines under the canal, gave defts. 
proper notice of his intention to work them ; 
defts. did not inspect, & refused to purchase. 
Pitf. proceeded to work the mines, without regard 
to the surface, & without attempting to support 
it, & knowing that the effect would be to let down 
the surface, & probably disturb the strata, & that 
there was danger of the water escaping from the 
canal into the mines; but, except as above, pltf. 
did not work his mines in any negligent or un- 
skilful or improper manner, but got the coal in 
the manner in which that vein of coal is ordinarily 
gotten, & without doing so he could not have 
obtained the full benefit of his coal. The canal was 
in good order when pltf. commenced working his 
coal; & defts. did all they could to keep the canal 
watertight, by puddling, etc. During part of the 
time, while pltf.’s working was going on, they had 
dammed back the water, & so emptied the water 
out of that part of the canal; but they refused to 
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do so for the three months necessary for pltf. to 
work out his coal. Defts. were guilty of no actual 
carelessness in the management of their canal, 
unless it was carelessness to allow the water to be 
in it while the mines were worked. The result of 
the working was that the strata became dislocated, 
& the water of the cana] escaped through the 
cracks & flooded the workings, & plitf. was obliged 
to abandon his coal. Pltf. thereupon brought an 
action, charging that defts., having brought water 
into the canal, so carelessly & improperly managed 
the canal & the water, that the water escaped & 
flooded pltf.’s mine:—Held: an action of tort 
could not be maintained.--DUNN v. BIRMINGHAM 
CANAL Co. (1872), L. R. 8 Q. B. 42; 42 L.5.Q. 
34; 27 L. T. 683; 21 W. R. 266, Ex. Ch. 
Annotations :—-Reftd. Dixon v. Metropolitan Board of Works 

(1881), 7 Q. B. D. 418; Green vr. Chelsea Waterworks Co. 

(1894), 70 L. T. 547. 

332. .|—On the bank of a canal con- 
structed under an old Act of Parliament a mill had 
been built. In consequence of the working of a 
coal mine the canal & mill had subsided, & water 
leaked from the canal into the mill. The mill 
owner brought an action against the canal co. for 
an injunction & for damages :—Held: though a 
co. authorised by Act of Parliament were not under 
the same liabilities as a private person, they were 
liable for damages if they were guilty of negligence, 
& the canal co. had been guilty of negligence, 
inasmuch as they might have prevented the 
damage; & they were bound to compensate the 
mill-owner.—EVANS v. MANCHESTER, SHEFFIELD & 
LINCOLNSHIRE Ry. Co. (1887), 36 Ch. D. 626; 57 
Il. J. Ch. 153; 57 L. T. 194; 36 W. R. 328; 3 
T. L. R. 691. 

Pollution of water.|——See FISHERIES, Vol. XXV., 
pp. 34-36, Nos. 328-338: SEWERS & DRAINS ; 
WATERS & WATERCOURSES 

—— ~—_..!— See, further, RAILWAYS & CANALS ; 
WaTERS & WATERCOURSES ; WATER SUPPLY. 

Abstraction of water.|—See WATERS & WATER- 
COURSES. 

Interference with easement of water.| — See, 
generally, EASEMENTS, Vol. X1X., pp. 115 et seq. 








Sect. 3.—IN REGARD TO FIRE. 
SUB-sECT. 1.—-FIRE KINDLED ACCIDENTALLY, 
See Fires Prevention, Metropolis, Act 1774 

(c. 78), 8. 86. 

333. Statutory protection — Effect on common 
law—Presumption of negligence.|—-By the law of 
this country before it was altered by the statute 
6 Ann. c. 31, s. 6, if a fire began on a man’s own 
premises, by which those of his neighbour were 
injured, the latter, in an action brought for such 
injury, would not be bound in the first instance to 
show how the fire began, but the presumption 
would be, unless it were shown to have originated 
from some external cause, that it arose from the 
neglect of some person in the house (LORD TENTER- 
DEN, C.J.).—BECQUET v. MacCarruy (1831), 2 
B. & Ad. 951; 109 E. R. 1896. 
winnotations :—Retd. Musgrove v. Pandelis (1919), 88 L. J. 

K.B.915. Mentd. Alivon v. Furnival (1834), 1 Cr. M. & R, 

277: Don wv. Lippmann (1837), 5 Cl. & Fin. 1; Ferguson 

®. Mahon (1839), 11 Ad. & Kl, 179; Smith_v. Nicholls 

(1839), 7 Dowl. 282; Re Baines (1840), 10 L. J. Q. B. 34 ; 

Meyer v. Ralli (1876), 1 C. P. D. 358; Rousillon v. 

Rousilion (1880), 14 Ch. D. 351; Sirdar Gurdyal Singh 

vw. Rajah of Faridkote, [1894] A. C. 670; Feyerick ». 

Hubbard (1902), 71 L. J. K. B. 509; Emanuel v. Symon, 

{1908} 1 K. B. 302. 
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Sect. 3.—In regard to fire: Sub-sects. 1 & 2, A 


834. .}—Fire Prevention (Me- 
tropolis) Act, 1774 (c. 78), s. 86, which enacts that 
no action shall be maintained against any person 
in whose house, or on whose estate, any fire shall 
accidentally begin, is not confined in its operation 
to those districts to which the limited clauses of 
the Act are restricted. It does not apply where a 
fire is produced by negligence: &, in that case, by 
the common law, an action lies against the party 
by whose negligence or that of his servants, a fire 
arises on his premises & damages the property of 
another. Jt does not apply where the fire is 
lighted intentionally, & mischief happens to result. 
—FILLITER 2. PHIPPARD (1847), 11 Q. B. 3473; 17 
L. J. Q. B. 89; 10 L. T. O. S. 225; 11 5. P. 903 ; 
12 Jur. 202; 116 E. R. 506. 

Annotations :—Refd. Re Barker, Ex p. Gorely (1864), 4 
De G. J. & Sm. 477; Musgrove r. Pandelis, [1919] 2 
K. B. 43. Mentd. Grill «. 

(1866), 35 L. J. C. P. 321. 

335. Whether ‘‘accident’’ includes 
negligence.|—Qu.: whether the protection given 
by 6 Ann. c. 31, & Fire Prevention (Metropolis) 
Act, 1774 (c. 78), to a party in whose house or on 
whose estate a fire shall accidentally begin, 
extends to fires occasioned by the negligence of 
the owner or his servants, or whether it is confined 
to fires arising from pure accident in the limited 
sense of the word. 

Sir William Blackstone’s construction is, that 
although the fire be occasioned by the negligence 
of the party, he shall not be liable (LORD LyNp- 
HURST, C©.).—CANTERBURY (VISCOUNT) v. A.-G. 
(1843), 1 Ph. 306; 4 State, Tr. N. S. 767; 12 
L. J. Ch. 281; 7 Jur. 224; 41 E. R. 648, L. C. 
Annotations :—-Refd. Yilliter r. Phippard (1847), 11 Q. B. 

347; Vaughan tv. Taff Vale Ry. (1858), 3 H. & N. 748; 

Grill v. General Iron Screw Collier Co. (1866), 35 L. J. GC. P. 


321. Mentd. De Bode v. R. (1848), 13 Q. B. 364; Tobin 

v. R. (1864), 16 C. BL N.S. 3105 Feather v. R. (1865), 35 
J. Q. B. 200; Thomas v. R. (1874), L. BR. 10 Q. B. 31: 

Bainbridge v. Postmaster-General, [1906] 1 K. B. 178: 

ree gor Straits Settloments v. Pang Ah Yew, [1925] 
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Jencral Iron Screw Collier Co. 








336. - ———.]— FILLITER v. PIIPPARD, No. 
334, ante. 
337. Application of Fires Prevention 





(Metropolis) Act, 1774 (c. 78), s. 86.|—The only 
doubt that can be raised as to its [above Act] 
being of a local & personal character, is, that it 
is not of a local & personal character only: some 
of the clauses affecting all the Queen’s subjects, 
as the 84th & 86th, relating to accidental fires; & 
the statute is, in that respect, public. If the 
defence in an action arose out of either of those 
clauses, it would probably be held that the statut- 


PART II. SECT. 3, SUB-SECT. 1. 


_ 837 i. Statutory protection—A pplica- 
tion of Fires Prevention (Metropolis) 


837 iv. 





——-——,] — LAIDLAW ¥w. 
Crow's Nest PAsS 
10 W. I. Lt. 17.—CAN. 


NEGLIGENCE. 


able plea was not taken away. But the defence in 

this case arises under that part of the Act which is 

not public; in all other respects then, so far as it 
relates to accidental fires, the Act falls under the 
category of a statute of a local & personal nature ; 

& we therefore all agree, that the statutable plea 

of the general issue, whereby to give the special 

matter in evidence, was taken away in this case 

(PARKE, B.).—RICHARDS v. Hasto (1846), 3 Dow. 

& L. 515; 15 M. & W. 244; 15 1]. J. Ex. 163; 

10 Jur. 695; 153 LK. R. 840; sub nom. RICHARDS 

v. EFASTHOPE, 8 L. T. 0. S. 253. 

Annotations :—Refd. Filliter v. Phippard (1847), 11_Q. B. 
347; Moore v. Shepherd (1854), 10 Exch. 424. Mentd. 
Barnet v. Cox (1847), 9 Q. B. 617; Law v. Dodd (1848), 1 
oxch. 845; Shepherd v. Sharp (1856), 1 H. & N. 115; 


Carr v. Royal Exchange Assce. (1862), 1 B. & S. 956; 
Rt. v. L. C. C., [1893] 2 Q. B. 454. 








338. ——.|]—-FILLITER v. PHIPPARD, No. 
334, anle. 
339. Effect of subsequent negligence— 


Failure to prevent spreading—Motor car.|]—PItf. 
occupied rooms over a garage. Part of the garage 
was let to deft., who kept a motor car there. 
Deft.’s servant, who had little skill as a chauffeur, 
having occasion in the course of his employment 
to move the motor car, started the engine, & froin 
some unexplained cause, & without negligence on 
the part of the servant, the petrol in the carburettor 
caught fire. If the servant had promptly turned 
off the tap leading from the petrol tank to the 
carburettor, the fire would have harmlessly burnt 
itself out. But he failed to do this; & the fire 
spread & burnt the car, the garage, & pltf.’s 
rooms & furniture. Pltf. brought an action for 
damages. Deft. pleaded that the fire accidentally 
began within the meaning of the above enactment. 
The judge at the trial found that deft.’s servant 
was negligent in not promptly turning off the 
petrol tap :—Held: (1) Fires Prevention (Metro- 
polis) Act, 1774 (c. 78) did not protect. a person 
who brought upon his premises an object likely 
to do damage if not kept in control, & a motor car 
ready to start, or such a car in charge of an un- 
skilled chauffeur, was an object of that kind; (2) 
the fire which caused the damage was not that 
which took place in the carburettor, but was the 
fire which spread to the car; & this fire did 
not begin accidentally but was caused by the 
negligence of deft.’s  servant.—MusGRrovEe  v. 
PANDELIS, [1919] 2 K. B. 43; 88 L. J. K. B. 915; 
120 L. T. 601; 35 T. L. R. 299; 63 Sol. Jo. 353, 
C. A. 
Annotations :—As to (1) Consd. Edwards v. Birmingham 
Navigations, (1924) 1 K. B. 34 Refd. Denholm +. 


Shipping Controller (1920), 124 L. T. 378. 4a to (2) Refd. 
Jefferson v. Derbyshire Farmers, [1921] 2 K. LB. 281. 


the damage to pltf.’3 property.—So- 
DERBERG ©. MEDSTEAD RURAL MUNICI- 
PALITY (Sask.), [1921] 1 W. W. R. 


Ry. Co. (1909), 


Act, 1774 (c. 78), 4. 86.}—BATCHELOR 
coo (1879), 5 V. L. R. (l.) 176.— 


$87 ii. .)-- Semble : 6 Anne, 
c. 31, 8. 6,& the abovo sect. are in force 
in South Australia.- HavVELBERG v. 
Brown, [1905] 8S. A. Li. %. 1.—AUS. 


387 iii. -+— Deft. occupied a 
stall in the market, the cellar bancath 
which was used by pltfs. to keep goods 

- He went out, leaving a fire in his 
stove, with no one to watch it, & a 
block of wood too close to the stove. 
A fire broke out which burned through 
the fioor, & destroyed pltf.’s goods 
below, & the jury found that such fire 
was occasioned by deft.’s negligence :~— 
Held: it was nevertheless an acci- 
dental fire, within the above sect. & 
deft. was not liable.—Gaston v. WALD 
(1860), 19 U. C. R. 586.—CAN. 











eee end 








337 v. .}— The English 
common law on the subject of fires 
applies to this colony; & s0 also does 
the above sect.—HUNTER v. WALKER 
(1898), 6 N. Z. L. R. 690.—N.Z. 


k. Who may sue-—-Tenant in com- 
mon. }—PHILLIPS 0. PHILLIPS (1897), 34 
N. B. Tt. 312.—CAN. 


l. Protection of forests d& prairies 
—Camp fire not extinguished.}—h. v. 


SAUNDERS (1907), 4 E. L. R. 149.— 
CAN. 





m. Failure to appoint five 
guardian.}—The failure of a munici- 
pality to appoint a fire guardian to 
carry out Prairie & Forest Fires 
Act, 1917, does not render it Hable 
for the destruction of private pro- 
perties by a prairio fire, in the absence 
of any evidence that the default of 
the municipality was connected with 


D. L. RK. 345; (1925) 3 W. W. n. 
—CAN. 


1130; 59 D. L. R. 702.—CAN. 


n. ——.J—COATES v. MAYO 
SINGH LUMBER Co. (B. C.), os 








Oo. Necessity for proof of 
negligence.J)—Where a fire starts on a 
person’s open veld & spreads to his 
neighbour’s property, & does damage, 
direct proof of negligence is required 
before the neighbour can _ recover 
damages.—-CAMBRIDGE MUNICIPALITY 
= pe ee (1916) C. P. D. 724.— 


p. Logs hauled in hot weather— 
Whether negligence per se—When ude- 
quae fire appliances provided.|—The 
act that during a spell of hot weather 
& high winds the humidity is us low 
as 47 does not render the hauling & 
handling of logs negligonce per se if 


Part II.—NEGLIGENCE IN REGARD TO PROPERTY. 


340. Liability of master for servant.] — Mus- 
GROVE v. PANDELIS, No. 339, ante. 
See, further, Master & SERVANT, Vol. 
XXXIV., p. 144, Nos. 11382-1134. 

Liability of carrier.|—See BAILMENT, Vol. III., 
pp. 79, 80, Nos. 175-177. 

Liability of bailee.]|—See BatLMENT, Vol. III., 
p. 99, No. 272. 

Liability of tenant.|—See LANDLORD & TENANT, 
Vol. XXXI., p. 367, No. 5135. 

Liability of landlord.|—See LANDLORD & TENANT, 
Vol. XXXI., p. 368, No. 5147. 

Liability of shipowner.]—See SiliPpPING. 





ae 





SUB-SECT. 2.—Firnie KiNDLED PURPOSELY. 
A. In General. 


341. General rule—Party kindling fire liable.] 
BEAULIEU v. FINGLAM (1401), Y. B. 2 Hen. 4, fo. 18, 
pl. 6. 

Annotations :—Consd. Piggot  v. 

(1846), 3 CGC. B. 229. efd. Southern v. 

Poph. 1433; Canterbury v. A.-G. (1843), 1 Ph. 306; 

Reedic v. N. W. Ry., Hobbit ». Same (1849), 13 Jur. 659. 

Mentd. Blackamore’s Case (1610), 8 Co. Rep. 156a; 

Bowles's Cause (1615), 11 Co. Rep. 79 b. 


342. Liability for negligence.]— A declaration 
for negligently keeping a fire, by which pltf.’s 
house was burned, viz. in parietibus partitionibus, 
ornamentis, etc. is good.—LITTLETON v. COLE 
(1696), 5 Mod. Rep. 181; 87 E. R. 595. 

343. -] — TURBERVILLE v. Stamp, No. 
685, post. 
_ 844. -]~— Case for negligently keeping his 
fire, per quod, etc. It lies not against lessee at will 
by lessor seised in fee; otherwise by lessor, 
termor for years, or a stranger.—PANTAM v. 
IsuiAM (1701), 1 Salk. 19; 3 Lev. 359; 91 Ee. R. 18. 

345. ——-.|—-DUNKLY v. WADE (1706), 2 Salk. 
G53; O91 Ic. R. 556. 


Annotations :-—Refd. Boucher v. Lawson (1735), Lee temp. 
Hard. 194. Mentd. Farewell v. Chaffey (1756), 1 Burr. 54. 





Eastern Counties Ity. 








adequate fire-fighting equipment & v. 
mon are available.—HIGains »v. Comox LL. R. 75.-—CAN. 
Louaging Co. (B. C.), [1926] 4D. L. RR. 
8525 [1926] 3 W. W. RR. 417.—CAN. 
q. Cotton kept in unventiluted 
room — Occurrence of — fire— During 
wear’s hottest period.) — MULCIAND 
NEMI CHAND v. BASDEO RAM SARUP 342 vi. - 
(1926), I. L. R. 48 AU. 404.—IND. (1899), 2 


PART Il. SECT. 3, SUB-SECT. 2,—A. ~ CAN. 
342 i. Liability for negligence.}— 


342 v. 








BuURUESS (1896), 11 Man. t 


342 iv. ———.]—BEATON tv. SPRINGER 
(1897), 24 A. R. 297.—CAN. 
. }-—CHAZ wv. 
REFORMES (1898), 12 Man. L. R. 330 
-—CAN. 


: ~}—PRACOCK v. COOPER 
0C.L. T. 201; 27 A. R. 128. 


342 vii. ———.])— MOSELEY v. KET- 
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' 846. What amounts to negligence — Bed placed 
near fire.|—Where a farm house was burnt by 
accident :—Held: the landlord was not bound to 
rebuild. The Lord Chancellor seemed to doubt 
whether the having a bed with a wooden frame, 
& with straw in the bottom hanging down through 
the interstices of the spars below, placed within 
about forty inches of the fireplace, where there 
was no fender, did not amount to culpable 
negligence; & if it was culpable negligence, the 
generality of the practice, he said, only made it 
the more necessary so to determine.—BAYNE v. 
WALKER (1815), 3 Dow, 233; 3 E. R. 1049, H. L. 

347. Liability for act of servant.]|—-BEAULIEU v. 
FINGLAM (1401), Y. B. 2 Hen. 4, fo. 18, pl. 6. 
Annotations :—Refd. Southern v. How (1617), Poph. 143; 

Canterbury v. A.-G. (1843), 1 Ph. 306; Reedie v. N. W. 

Ry., Hobbit v. Same (1849), 13 Jur. 659. Mentd. 

Blackamore’s Case (1610), 8 Co. hep. 156 a3; Bowles’s 

Casc (1615), 11 Co. Rep.79 b; Piggott v. Kastern Counties 

Ity. (1846), 3 C. B. 229. 

-] — See, generally, MASTER & SERVANT, 

Vol. XXXIV., p. 144, Nos. 1182-1136. 

348. Liability for act of third party—Stranger.] 
—BEAULIEU v. FINGLAM (1401), Y. B. 2 Hen. 4, 
fo. 18, pl. 6. 

Annotations :—Refd. Canterbury v. A.-G. (1843), 1 Ph. 306 ; 
Reedie v. N. W. Ry., Hobbit v. Same (1849), 13 Jur. 659. 
Mentd. Blackamore’s Case (1610), 8 Co. Rep. 156 4a; 
Bowles’s Case (1615), 11 Co. Rep. 79 b; Southern v. 
How (1617), Poph. 143; Piggott vo. Kastern Counties Ry. 
(1846), 3 C. B. 229. 

349. Guest.|—-CROGATE v. MORRIS (1610), 
as reported in 1 Brownl. 197; 123 E. R. 751. 
Annotations :—Mentd. Anon. (1604), Poph. 163; Anon. 

(1614), 1 Roll. Kep. 47; White v. Stubbs (1671), 2 Saund. 

294; Jeveson v. Moor (1699), 12 Mod. Rep. 262 ; Chance 

vy. Weeden (1701), 2 Salk. 628; Crouther v. Oldfield (1706), 

J} Salk. 364; Cockcrel v. Armstrong (1737), 2 Com. 582 ; 

Cooper v. Monke (1738), Willes, 52; Robinson v. Raley 

(1757), 1 Burr. 316; Hall wv. Harding (1769), 4 Burr. 

2426; Atkinson v. Teasdale (1772), 2 Wm. Bl. 817; 

Wells v. Watling (1778), 2 Wm. BI. 1233 ; Jones v. Kitchin 

(1797), 1 Bos. & P. 76; Pindar v. Wadsworth (1802), 2 

KEust, 154; O’Brien v. Saxon (1824), 2 B. & C. 8; 

Piggott. v. Kemp (1832), 1 Cr. & M. 197; Bardons v. 

Selby (1833), 9 Bing. 756; Crisp v. Griffiths (1835), 2 











, What amounts to offcnce 
under—Hailure to take care.jJ—If a 
porsou kindles w fire on his own land 
& does not properly watch it to sce 
that it does not gct away, & it does 
get away, he Iets or permits it to do 
so; that is, he abstains from taking 
the action that he ought to have taken 
to have prevented it so getting away, 
& therefore he is guilty of an offence 
under the above Ordinance.——-McCartT- 
NEY v. MILLER (1905), 7 Terr. L. ht. 


MSTERCIENS 


Persons have a right to set out fire 
on their land for the purpose of clear- 
ing it, & if the flames spread under 
the influence of a wind suddenly 
arising, & cause damage to a neigh- 
bour, no action will lie without proof 
of negligence.—BUCHANAN v, YOUNG 
(1873), 23 C. P. 101.—CAN. 

342 ii. -/—-A person who starts 
& fire on his own property for pur- 
poets of vigeeret A although not 

ound at all hazards to provent the 
spread of firo to his neighbour's pro- 
perty, is yet bound to exercise caution 
& care proportionate to the risk of 
fire spreadt & doing damage; & 
whatever falls short of taking every 
precaution that is reasonably possible 
under the circumstances, to prevent 
the spread of the fire, will be held to 
be negligence for which the person 
Nao Nene liable Fo a ere 

. OFFATE 96), 11 Man. 
L. RR, 25.——CAN. ( 

342 iii. ~}—Where & person uses 
fire in his field in a customary way for 
the purposes of agriculture, or othor 
industrial purposes, he is not Hable for 
damages arising from the escape of 
the fire to other lands, unless tho 
escape igs due to his negligence.— 








CHUM (1910), 12 W. L. R. 721; 3 Sask. 
L. R. 29.—CAN. 

842 viii. -I—HUDDLESTONE  ¥. 
Stewart (Man.) (1910), 15 W. L. R. 
590.—CAN. 

342 ix. ———.)—_WHITEIIEAD v. Mo- 
CLAIVE (Alta.) (1911), 19 W. L. R. 216. 
-—CAN. 





YAN v. GABRIEL 
W. L. R. 6493; 2 


842 x. ——--.]— 
(Sask.) (1912), 20 
D. L. R. 18.—CAN. 

342 xi. ——.]—KNOWLENS v. ELLISON 
(1914), 30 W. L. BR. 334; 7 W. W. R. 
920; 20 D. L. R. 23.—CAN. 

$42 xii. —-—.]— BUTCHER. STUCKEY 
(1914), 26 W. L. R. 719; 5 W. W. R. 
1171; 16 D. L. R. 839.—CAN. 

342 xifi. ——.}_Bieris v. TASSE 
(1917), 40 O. L. R. 415; 38 D. L. R. 
651.—-CAN. 


342 xiv. -——.]—DOUGHERTY v. SMITH 
(1887), 5 N. Z L. KR. 374 (S. C.).—N.Z. 


342 xv. J ---MACKINTOSH 0. MAG- 
KINTOSH a 864), 2 Macph, (Ct. of Sess.) 
1357.—SCOT. 


xr. Prairie Fires Ordinance — Ob- 
ject of—Protection of general public 
aguinst carelessness.|—GrEDUE v. LIND- 
SAY (1903), 7 Torr. L. R. 141.—CAN. 





367; 2 W. L. R. 87.—CAN. 

-}-—A fathor Is 
not Hable for negligence in allowing 
his fourteen year old son to go out 
alone with a gun to shoot game, if 
the boy has been carefully trained in 
the use of a gun & ordinarily exercises 
great care in handling it: but the son 
will be liable in damages for the con- 
sequences of carelessness in firing the 
gun so as to start a prairie fire which 
destroys pltf.’s property.—TURNER v. 
oan (1906), 16 Man. L. R. 79 


bn ——- 3 ——  —- ———..) — Hornupay 
v. BUSSIAN (1906), 16 Man. L. R. 437. 
—C N. 


-J—ChL 
WaRb, KIRSTEIN vo. Warp (1909), 2 
Alta. L. R. 101; 9 W. L. R. 657; 
affd. (1910), 13 WwW. L. R. 83.—CAN. 
-. ]—IMPERIAL 

Co. v. BASHFORD (14911), 18 W. L. Rh. 
188; 4 Sask. L. R. 360.—CAN. 

e. -———  ——-—-,J-—-BETITGER 1. 
TURNER (1914), 27 W. L. R. 625; 16 
oh L. Rh. 484; 7 Sask. L. R. 2283.— 
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Sect. 3.—In regard to fire: Sub-sect. 2, A. & B.; 
sub-sect. 3. Sects. 4 & 5: Sub-sects. 1 & 2, A.) 

Cr. M. & R.159; Solly v. Neish (1835), 2 Cr. M. & R..355 ; 

Vivian v. Jenkin (18 35), 3 Ad. & Kl. 741; Griffin v. Mar 

(1836), 2 Bing. N. C. 579; Curtis v. aoa (1838), 6 

Dowl, 496; Parker v. Riley (1838), 3 M. & W. 230; 

Bowler v. Nicholson (1840), 12 Ad. & El. ve ; Salter v. 

Purchell (1841), 1 Q. B. 209; Bonzi v. Stewart (1842), 

5 Scott, N. Kk. 1; Scott v. Chappelow Aare 4 Man. & G. 

3363 Gibbons v. Mottram (1843), 6 Man. & G. 692; 

Cowper vv. par nert (1844), 1 a ie & W. 33; Grinnell v. 

Wells (1844), 2 Dow. & L. Edmunds v. Pinniger 

(1845), 7 Q. B. 558; Monince. v. Moore eno) 8 Q. Bb. 

294; Milner v. Jordan arial hl - B. 615; Price v. 

Woodhouse (1846), 16M. & W Pryce v. Belcher 

(1846), 3 C. B. 58; Bennett v. all (1847) 1 Exch. 593; 

earns v. Durell (1848), 6 C. B. 596; Morgan v. Price 

(1849), 4 Exch. 615; Worsley v. South Devon Ry. (1851), 

nt Q. B. 530; Thompson v. eae wood (1852), 8 Exch. 

It. v. Ashwell (1885), 16 Q. B. D. 190; Robertson v. 

Heitopp Peary 43 Ch. D. 484; King Vv. Brown, Durant, 

11913] 2 Ch. 416; Admiralty’ Cours. v. S.S. Amerika, 

{1917]) A. C. 38. 

Liability for act of contractor.|—-See MASTER & 
SERVANT, Vol. XXXIV., pp. 155-167. 

850. Liability of tenant—-Tenant at will.| — 
Case will not lie against a tenant at will for 
negligently keeping his fire, whereby the premises 
were burned.—SALOP (COUNTESS) v. CROMPTON 
(1600), Cro. Eliz. 784; 78 i. R. 1014 ; ; sub nom. 
SHREWSBURY’S (COUNTESS) Cask, 5 Co. Rep. 13 b. 
Annotations :-—Refd. Panton v. Isham (1693), 3 Lev. ee 

anornre v. White, [1899] 1 Q. B. 293. Mentd. Herne 

Bembow (1813), 4 Taunt. 764 ; ; Batthyany v. Walford 

(1886), 33 Ch. D. 624. 

351. ——- ———.|—-PANTAM v. Isuam, No. 344, 
ante. 

--|— See LANDLORD & TENANT, Vol. XXXI., 
pp. 366-368, Nos. 5127-5143. 

Liability of landlord.]—See LANDLORD & TENANT, 
Vol. XXXI., p- 368, Nos. 5144-5148. 

Liability of railway company.|—-See RAILWAYS. 

Liability of shipowners.|—See SHIPPING. 

Liability for engines on highways.|—Sce lliau- 
Ways, Vol. XXVI., p. 431, Nos. 1501-1503. 


B. Under Statutory Powers. 
See, gencrally, Torr. 
Railway engines.|—See RAILWAYs. 


SUB-SECT. J.— LIABILITY OF FIRE BRIGADE. 

See Metropolitan Fire Brigade Act, 1865 (c. 90), 
s.123 Public Health Acts (Amendment) Act, 1907 
(c. 53), 8. 87. 

352. Conversion of goods by firemen—Liability 
of officers for negligence.|—The metropolitan fire 
brigade during a fire took possession of the con- 
tents of a refreshment saloon for the purpose of 
protecting the property, but the officers of the 
brigade were guilty of negligence in not preventing 
the men of the brigade from taking some of the 


NEGLIGENCE. 


wine & other things, & consuming them :—Held: 
defts. under whose control & management the 
metropolitan fire brigade is placed by 28 & 29 
Vict. c. 30, were liable for the loss of the goods so 
taken & consumed.—JOYCE v. METROPOLITAN 
BoaRD OF WoRKS (1881), 44 L. T. 811; 45 J. P. 
667, D.C. 


Sect. 4.—IN REGARD TO ANIMALS. 

Rights & liabilities of owners.|—Scec ANIMALS, 
Vol. II., pp. 213 et seq. 

Carriage of animals.]| Il., 
pp. 275 et seq. 

Diseased animals.|—See ANIMALS, Vol. II., pp. 
295 et seq. 

Liability for impounding animals.|—Sce DIs- 
TRESS, Vol. X VIII., pp. 445, Nos. 1818, 1819. 





ce ANIMALS, Vol. 


Sect. 5.—DANGEROUS OR INJURIOUS GOODS 
OR MATTER. 
1.—TnE PRINCIPLE OF JLOYLANDS 
Vv. FLETCHER, 
Sce NUISANCE, pp. 187 ef seq., post. 


SUB-SECT. 


SUB-SECT. 2.—DANGEROUS ARTICLES. 
A. In General. 


353. Whether article dangerous—Question of 
law.|—Pltf. was injured by the explosion of a 
brazing lamp manufactured by defts. & by them 
supplied to a retail dealer from whom it was 
purchased by pltf.:—Held: the question of 
whether the lamp was an article dangerous in 
itself so as to impose a duty upon defts. in regard 
to it to a person to whom they supplied it or into 
whose hands it came was a question of law for the 
judge & not of fact for the jury. The manu- 
facturer of a dangerous article, the nature of which 
he has disclosed or the danger of which is apparent 
on the face of it, is under no obligation to a third 
person who is injured owing to its imperfect 
manufacture. 

If, therefore, a person dealing with an article 
of a dangerous nature which he knows to be 
dangerous hands it over to somebody else who is 
ignorant of its true nature without warning him, 
he commits a breach of duty not only to the person 
who contracts with him, but to all the persons who 
to his knowledge may use it. . . . Now comes this 
question: Assuming that the vendor of a chattel 
which does belong to the dangerous class delivers 
it with a proper warning to the recipient, does he 























BOLTON a 11919] 1 W. W. R. m. ‘mae v. q. Necessity for proof—Of origin 
417.—CA arias ee ), [1923] 3 W. R. | of Halk }—SKLARINK v. WHITEHOUSE 
damag e by, fire used. “for purposes of n. Title to sue. }-— ee R. 723; 4D. L. RK. 327. AN, 
1usbandry lia y is negative 1e z : é — —— - }—-MARGACH ”, Fag 
person kindling the fire has not been Yoana 32: ec R. Saale KENZIE & MANN (1915), 32 W. 


guilty of negligence except in cases 
dealt with by Prairic Fires Ordinance Oo. 
C. O. 1898.—MACDONALD 0. ON YSCHUK 

















Non-repair of spark 
arrestcr.|—CARTER tv. NICHOL (1911), 


162; 34 W. L. 


R. 565; 10 W. W. it 
679.—CAN. 





(1921), 62 D. L. R. 641; 17 Alta. | 19 Ww. a at Cae 1 W. W. RR. 392; nant a SECT. 3, iepteceiees 3 
t) ° 3 : ‘ e e e wo é 4 e : 
‘ p. ——-— Whether liability increase ARRIS v. MARTER » 15 I. 
open. }—GIBEON ». este a ow. 34 , thereby.}—Although the common-law | (2 Pug.) 165.—CAN. 
(1907), 5 Ww. LR K. 319.CAN. Hability for negligence is probably in- 
k. ‘-Fawcerr ¢, phensing Online erase NTS oe Pee PART II. SECT. 5, SUB-SECT. 2.—A. 
Ee eed (Man.) (1910), 13 W. L. RB. matters there dealt with, subject. to a. Helio care required. |}—-FAULKNER 
L—— —— ——.]--Biantow ». | ligence in such  mattera apply.— | LTb. & Rosknitain & Co., [1918] 
POWERS (191]), 20 O. W. R. 245; 3 | Hauser v. MCDONALD (Alta.) (1920), | V. L. R. 513.—AUS. 
O. W.N. 186; 25 0. L. Rt. 28.—CAN. 1 W. W. RK. 837.—CAN. b. -J— FOWELL vv. GRAFTON 


Part II.—NEGLIGENCE IN REGARD TO PROPERTY. 


owe any further duty to the person who receives | 

it from that recipient, or, where the danger is 

apparent on the face of the thing, does he owe a 

greater duty with regard to the manufacture of the 

article than if it was not a dangerous thing in 
itself ? In my opinion he does not. If once he 
discloses the nature of the chattel he has done all 

that the law requires him to do (Lusu, J.).— 

BLACKER v. LAKE & ELLIoT, Lrp. (1912), 106 

L. 'T. 5383, D.C. 

Annotations :—Apld. Bates v. Batey, [1913] 3 K. 1B. 351. 
Consd. White v. Steadman, (1913] 3 K. B. 340. 

354. Degree of care required.|— The law 
requires of persons having in their custody 
instruments of danger, that they should keep them 
with the utmost care: therefore, where deft., 
being possessed of a loaded gun, sent a young 
girl to fetch it, with directions to take the priming 
out, which was accordingly done, & a damage 
accrued to pltf.’s son in consequence of the girl’s 
presenting the gun at him & drawing the trigger, 
when the gun went off :—Held: deft. was liable 
to damages in an action upon the case.—DIxon 
v. BELL (1816),5 M. & 8.198; 1 Stark. 287; 105 
MM. RR. 1023. - 

-lnnotulions :—Distd. Longmeid +. Hollid 1851), 6 Exch. 
761. Apid. Clark v. Chaiibors (1878) 3 (QB D. 327 
Consd, Blacker v. Lake & Elliot (1912), 106 L. T. 533. 

Distd. Ituoff v. Long, [1916] 1 K. B. 148. Refd. Alton ». 

Mid. Ry. (1865), 19 C. B. N.S. 213; Heaven v. Pender 

(1883), 11 Q. B.D. 503; Williains v. Eady (1893), 10 

Tr. L. WR. 41; Earl v. Lubbock, {1905} 1 K. B. 3; 

Dominion Natural Gas Co. v. Collins & Perkins, [1909) 

A. C. 640; Latham v. Johnson & Nephew, [1913] 1 K. B. 

$98; The Amerika, (1014) DP. 167. entd. Richardson v. 


Chasen (1847), 10 Q. B. 75 

355. -|—While deft.’s porters were lowering 
bales of cotton from deft.’s warehouse, & his carter 
was receiving them into his lorry, pltf., who was 
waiting with a lorry to receive a load of cotton for 
his master, at the request of deft.’s carter assisted 
him, &, in consequence of the negligence of deft.’s 
porters, a bale of cotton fell upon & injured him. 
There was no negligence or want of reasonable care 
on the part of pltf. or of deft.’s carter :—Held: 
deft. was not liable to an action. 

The law of England, in its care for human life, 
requires consummate caution in the person who 
deals with dangerous weapons (ERLE, C.J.).— 
PoTTER v. FAULKNER (1861), 1 B. & S. 800; 31 
L. J. Q. B. 30; 5 L. T. 455; 26 J. P. 1163 8 
Jur. N.S. 259; 10 W. R. 93; 121 E. BR. 911, 
chee Distd 
«tnnotations :—Distd. Wright v. L. & N. W. ly. 

Q. B.D. 252 ; Hayward ber Pale Thee & Me 

Kumpires, (1917] 2 K, B. 899. Expld. Heasmer v. Pick- 

fords (1920), 36 ‘I. L. 8 Refd. Tebbutt v. Bristol 

i DAU CEM aaree tae 6 Q. B. 73; Bass vs Hendon 

11015] : oa ae ~L. RR. 317; Houghton v, Pilkington, 

356. .|—A person using, or dealing with, 
an article dangerous in itself is bound to use great 
caution. If he docs not do so, & if a third party 
is injured, the person injured has a right of action 
against the person dealing with the dangerous 
article. To support such an action there need be 
no privity of contract between the party injured 
& the person by whose breach of duty the injury 
is caused.—-PARRY v. SMITH (1879), 4 C. P. D. 325 ; 
48 L. J.Q. B. 731; 41 L. 1.93; 43 J.P. 801; 27 
W. R. 801. 


Annotations :— Apld. Whitby v. Brock (1888), 4 T. L. Qh. 
241. Consd. Blacker v. Lake & Elliot (1912), 106 L. T. 
33. Refd. Daniels v. Joncs (1880), De Colyar’s County 
Court Cases, 146; Cunnington v. G. N. Ry. (1883), 49 








(1910), 15 O. W. R. 790; 20 0. L. R. 
639.—CAN. si oer 


] — SULLIVAN 


CG. bere e JRE D, . 
(1904) 21. R. 317.—IR. oe ie gerous artic 


dangerous character.) 
d. ———.}—-Howlgk v. AILSA SuHip- Co. v. JONES (Alta.) (1912), 


1). 327. ' 


Co., Lrp., 
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L. T. 392; Jackson v. Carshalton Gas Co. (1888), 5 
T. L. R. 69; Clarke v. Army & Navy Co-op. Soc. (1902), 


72 L. J. K. B. 153; Dominion Natural Gas Co. v. Collins 
& Perkins, [1909] A. C. 640. 
357.’ ——..]—_LIEAVEN v. PENDER, No. 9, ante. 
358. —-—.|--They [defts.] knew that fireworks 
were a dangerous article. Therefore, there was a 
duty to manage with care their dealings with the 
fireworks. ... The mere fact that the fireworks 
struck pltf. was sufficient primd facie evidence 
of negligence (LORD EsHER, M.R.).—WHITBY v. 
Brock (C. 'T.) & Co. (1888), 4 T. L. R. 241, C. A. 
359. ——.]—- WILLIAMS v. Eapy (1893), 10 
T.L. R.41,C. A. 


Annotation :-Refd. Latham v. Johnson & Nephew, 
1 K. B. 398. 


360. ———.] -— DOMINION NATURAL (GAS 
Lip. v. CoLuins & PERKINS, No. 142, ante. 

361. .]|—Deft. gave a present of an airgun 
to his son, who was about 15 years old, & his son 
when shooting at a mill broke a window. Deft. 
in consequence of a complaint from the miller 
promised to smash the airgun, but did not do so. 
Afterwards deft.’s sun, when playing with pltf., 
another boy, shot him in the eye. In an action 
by pltf. against deft. for negligence in allowing 
the boy to have the gun, the judge held that after 
the warning received by deft. it was negligence to 
allow the boy to use the gun, & he awarded pltf. 
damages :—Held:; there was evidence to justify 
the judge’s conclusion.—BEBEE v. SALES (1916), 
32 T. L. R. 413, D.C. 

362. Liability of manufacturer of dangerous 
article—To warn purchaser of dangerous character 
—tLiability to third party—Article dangerous in 
itself.| BLACKER v. LAKE & INLLIOT, LTD., No. 353, 
ante. 

363. —-- ——— —-— .]—Pltfs., who were the 
owners of a steamship, sent her to first defts., a 
firm of ship repairers, for the cleaning of the con- 
denser, which was partly made of cast iron, & 
told them to use a cleaning fluid, known as the 
pluperfect liquid, which was manufactured by 
second defts. This fluid, which was a secret pre- 
paration & had a property, unknown to pltfs. & 
to first defts., of giving off hydrogen if it was in 
contact with cast iron, was used & gave olf 
hydrogen which made an explosive mixture in 
contact with the air. A workman then went to the 
spot with a lighted candle, & an explosion occurred, 
doing damage to the ship. First defts. repaired 
the damage, & pltis. claimed a declaration that 
they were not liable to pay tor the repair, & 
damages for loss of use of the ship during the 
repair; & alternatively pltfs. claimed damages 
against second defts. :—Held : first defts. were not 
liable, but as the pluperfect liquid was dangerous 
in itself & the instructions issued with it failed to 
give any adequate warning, pltfs. were entitled 
to recover as against the second defts.—ANGLO- 
CELTIC SHIPPING Co., LTb. v. ELLIOTT & JEFFERY 
(1926), 42 T. L. R. 297. 

364. ——- ——- ——— Article dangerous owing 
to unknown defect.|—Defts.. who were manu- 
facturers of ginger beer, sold a bottle of ginger 
beer to a shopkeeper, who resold it to pltf. The 
bottle, which has been purchased by defts., was 
defective, but defts. when they sold it had no 
knowledge of the defect. Pitf., who was injured 
through the bursting of the bottle when it was 
being opened, brought an action against defts. 





Co., 











f1912) 8$.C.1225. 168; 2 W. W. R. 141; 4D. L. R. 
° 648.—CAN. 
8. ae H f of manufacturer of dan- ’ 
ec-—To warn purchaser of f, ——.])— CRAMB v. CALEDONIAN 
—TOLLINGTON & Ky. Co. (1892), 29 Sa. L. KR. 869.— 
21 W.L.R. SCOT. 
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Sect. 5.—Dangerous or injurious goods or matter: 
Sub-sect. 2, A., B., C., D., #, & F.; sub-sect. 
3,A.,B. & C.; sub-sect. 4, A. & B.; sub-sects. 
5 & 6. Sect. 6: Sub-sects. 1,2,3 & 4. Sect. 7. 
Part Ill. Sects. 1-9: Sub-sect.1, A. & B.] 


in which the jury found that the accident was caused 
by the defect in the bottle ; that the defect was nota 
latent defect which could not have been discovered 
by the exercise of reasonable care & skill, & that 
the defect was owing to the negligence of defts. :— 
Held: as defts. had in fact no actual knowledge 
of the defect in the bottle they were not liable, 
notwithstanding that such defect was discoverable 
by the exercise of ordinary care.—BATES v. BATEY 
& Co., Lrp., [1913] 8 K. B. 351; 82 L. J. K. B. 
963; 108 L. T. 1036; 29 T. L. R. 616. 
See, further, SALE OF GOODS. 


B. Electricity. 
See ELECtRIC LIGHTING, Vol. XX., pp. 210-218, 
Nos. 72-84. 
C. Haplosives. 
See PuBuic LLEALTH. 


D. Gas. 
See GAs, Vo]. XXV., pp. 482-185, Nos. 71-88. 


i}. Water. 
Sce WATERS & WATERCOURSES. 


fF. Carriage of Explosive or Dangerous Goods. 


See CARRIERS, Vol. VIII., pp. 135-137, Nos. 
804-900. 


_SUB-SECT. 3.—MACHINERY AND PLANT. 
A. Unfenced Machinery. 

Sec Facrories, Vol. XXIV., pp. 908-911, Nos. 
65-81. 

B. Defective Machinery. 

365. WHat is defective machinery — Machine 
constructed in ordinary way at time of delivery— 
Subsequent improvements.|—LiowsoN v. BARRETT 
(1888), 4 'T. L. R. 449, C. A. 

Liability of employer to servant—At common 
law.|—See MASTER & SERVANT, Vol. XXXIV., 
pp. 203-206, Nos. 1662-1692. 

——— Under Employers’ Liability Act.]—Sce 
Master & SERVANT, Vol. XXXIV., pp. 222-228, 
Nos. 1848-1916. 

Under Workmen’s Compensation Acts.] 
es MaAsteR & SERVANT, Vol. XXXIV., pp. 238 
Seq. 








C. Defective Plant. 

Liability of employer to servant—At common 
law.]—-See MASTER & SERVANT, Vol. XXXIV., pp. 
203-206, Nos. 1662-1691. 

—— Under Employers’ Liability Act.]—See 
Master & SERVANT, Vol. XXXIV., pp. 225-228, 
Nos. 1884-1916, 

, Under Workmen’s Compensation Acts.]— 
es MASTER & SERVANT, Vol. XXXIV., pp. 238 
ct ecg. 
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SUB-SECT. 4.—DANGEROUS OPERATIONS. 
A. Launching Vessels. 
Sce SHIPPING. 


B. Mining. 
See MASTER & SERVANT, Vol. X XXIV., pp. sO1- 
304, Nos. 2498-2512; Mines & MINERALS, Vol. 
AXXIV., pp. 738 ef seq. 


——aa: 





SUB-SECT. 5.—WARRANTY OF IrrNESS FOR 
PURPOSE. 
See SALE OF GOODs. 


SUB-SEC'T. §6.—WARRANTY ON SALE OF ]fooD 
AND DRUGS. 

Warranty generally.|—Sce SALE OF GOODS. 

Adulteration & impoverishment of food & 
drugs.|— See Foop & Drouas, Vol. XXV., pp. 70- 
108, Nos. 1-319. 

Sale of unwholesome food.]-—Sce Foon & Darvas, 
Vol. XXV., pp. 108-115, Nos. 322-384. 

Particular articles of food.|—See Foop & DRuGs, 
Vol. XXV., pp. 116-181, Nos. 380-515. 





Secr. 6—IN REGARD TO FENCES. 
Sup-secr. 1.—Dury To FENCK LAND. 
Duty to fence.|—-Sce Bounparirs, Vol. VII., 
pp. 281 et seq. 
Failure to repair fence—Straying cattle----Distress 
damage feasant.|— See Distress, Vol. XVIII., 
pp. 441, 442, Nos. 1782-1785. 
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SUB-SECT, 2.—LIABILITY 1N RESPECT OF 
ANIMALS ISSCAPING. 
See ANIMALS, Vol. I1., pp. 217-221, 225-227, 
Nos. 126-142, 173-183; BouNbDARIss, Vol. VII., 
pp. 281, 282. 





SUB-SECT. 3.--Dury TO FENCE MINES AND 
QUARRIES. 
Scc MingEs, Vol. XXXIV., pp. 743, 719. 





SuB-sEcT. 4.—DutTy TO FENCE RAILWAYS. 

See, generally, RAILWAYS. 

Duties in regard to passengers.|—-Sce CARRIERS, 
Vol. VIII., pp. 82, 106, Nos. 561, 701. 


Secr. 7.—IN REGARD TO PARTY-WALLS. 
See BouNDaRIKES, Vol. VII., pp. 299, 300, J03, 
Nos. 230-240, 255, 257. 


Part IIIl.—N&EGLIGENCE IN RELATION ro HIGHWAYS. 


Part Ill—Negligence in relation to Highways. 


Sect. 1.—LIABILITY OF HIGHWAY AUTHORITIES. 

Liability for nonfeasance & misfeasance.]—See 
HigHways, Vol. XXVI., pp. 398-410, Nos. 1239— 
1310. 

Liability as sanitary authority.|—-See HIGcuH- 
ways, Vol. XXVI., pp. 410-418, Nos. 1311-1325. 

Liability for non-lighting of highways.|—Sce 
Hicuways, Vol. XXVJI., pp. 390, 392, 398, 515, 
516, Nos. 1171, 1187-1195, 2187-2190. 

Liability for non-repair of bridges.]—Sce Hiau- 
WAYS, Vol. XXVI., pp. 587, 588, Nos. 2779-2782. 

Liability for maintenance of reinstated road.|-— 
Sce H1iGHWAys, Vol. XXVI., p. 460, No. 1761. 


Secr. 2.—LIABILITY OF ADJOINING OWNERS. 

For animals straying on highway.|—-Sce Hiuu- 
WAYS, Vol. XXVI., pp. 429, 430, Nos. 1486-1405. 

For damage to users of highway.|—See HiIait- 
WAYs, Vol. XXVI., p. 483, Nos. 1517, 1519. 


Sect. 3.—LIABILITY OF GAS COMPANIES. 

See GAS, Vol. XXV., pp. 482, 483, Nos. 71, 77, 
78; lliaguways, Vol. XXVI., pp. 420, 421, Nos. 
1394-1396, 1402. 


Srct. 4.—LJABILITY OF RAILWAY COMPANIES. 
Level crossings.|— See RAILWAYS. 


Secr. 5.—LIABILITY OF TRAMWAY COMPANIES. 


Sce TRAMWAYs & LIGHT RAILWAYS. 


SECT. 6.—LIABILITY OF WATER COMPANIES. 
See WATER SUPPLY. 


SEcT. 7.—LIABILITY OF CARRIERS. 
Sce CARRIERS, Vol. VIII., pp. 71 et seq. 


SrcT. 8.—OBSTRUCTION OF HIGHWAY. 
See Higuways, Vol. XXVI., pp. 413 e¢ seq. 


Sect. 9.—VEHICLES. 
SUB-SECT. 1.—NEGLIGENT DRIVING. 
A. Question for the Jury. 
_ 366. General rule.})—In case, for negligent 
dviving, the law or usage of the road is not the 


criterion of the negligence. Therefore where deft.’s 
carriage was on the wrong side of the road, & in 
attempting to pass on the near instead of the off 
side, pltf. sustained damages :—Held: it was for 
the jury to decide the question of negligence, 
without regard to the law of the road.—-WAYDE v. 
CARR (LADY) (1823), 3 Dow. & Ry. K. B. 253; 
sub nom. WAYTE v. CARR, 1 L. J. O. S. K. B. 63. 

Pilea ——.]|—COLE v. FARLEY (1884), 1 T. L. ht. 


5. 

368. .] — Looking at the judge’s notes of 
the evidence, it would seem that he nonsuited on 
the ground of contributory negligence of pltf. 
himself rather than on the absence of evidence, of 
negligence on the part of the co.’s driver. But in 
either case, upon the evidence the question was 
one entirely for the jury. It was entirely a case 
for the jury whether the co.’s driver could better 
& inore easily have avoided the collision than the 
other, & whether it had arisen from the fault of 
one or the other. There was not such clear & 
conclusive evidence of it as to justify the judge in 
a nonsuit (DENMAN, J.).—FINEGAN v. LONDON & 
NortTHu WESTERN Ry. Co. (1889), 53 J. P. 663; 
5 T. L, RR. 598. 

369. -}— WARREN v. LONDON 
OMNIBUS Co. (1900), 64 J. P. Jo. 52. 

370. -| —Pltf. stepped out into the road 
in front of a motor omnibus belonging to delts., 
whereupon the driver, to avoid running over 
pitf., steered to his offside, released the clutch, 
applied the brakes, & locked the back wheels, 
with the result that the omnibus skidded & in 
doing so struck pltf. & injured him. At the trial 
of an action brought by pltf. against defts. to 
recover damages, the judge left to the jury the 
question as to whether the driver was negliyent, & 
the further question as to whether the defts. had 
placed a nuisance on the highway, the omnibus 
having skidded & being liable to skid & cause 
injury without any negligence on the part of the 
driver. The jury found that there had been no 
negligence on the part of the driver, & disagreed 
upon the question of nuisance :—Held : judgment 
should be entered for defts.; &, further, the ques- 
tion of nuisance ought not to have been left to 
the jury at all—PARKER v. LONDON GENERAL 
OMNIBUS Co., Lrp. (1909), 10] L. T. 623; 74 
J. P. 20; 26 T. L. R. 18; 53 Sol. Jo. 867; 7 
L. G. R. 1111, C. A. 

371. ———.] — LEAVER v. PONTYPRIDD URBAN 
District CoUNCIL, No. 379, post. 


B. What Constitutes. 

372. Failure to observe oncoming traffic— 
Brakes insufficient while descending hill.|—In an 
action for death, or injuries, sustained through 
being run over by a vehicle driven by a servant 
of deft., evidence that he might have seen plitf., 
or deceased, in time to pull up, if he had not been 
looking at his horses owing to the want of a “‘ skid ”’ 
in going down hill :—Held: sufficient evidence of 
negligence; even although there was some 
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PART III, SECT. 9, SUB-SECT. 1.—A. 
366i. General rule.J—Tho question 
a ee ote for one jury.— INGLIS v. 
; " LECTRIO TRAM Co. 9), 
3866 ii. -l—-BANKS v. SHHDDEN 
FORWARDING Co. (1906), 11 0. L. R. 


366 iv. 








483 ? 7 O, W. lh. 88.—CAN. 
366 iti. ——.J}-——-DUNTIAM 

BRETON Evkorrio Co. (1915), 48 

N. 5. Rh. 287.—CAN 

-)—LYNAM 1, 

UNITED TRAMWAYS Co. (1896), Lrp., 

[1919] 21. R. 445.—IR. 





PART III. SECT. 9, SUB-SECT. 1.—B. 


g. General rule.}——The right of 
way which street railway cars have 
over the portion of the street on which 
the rails are laid, is not an exclusive 
right or a right requiring vehicles or 
pedestrians at all hazards to get out 


v. CAPE 


DUBLIN 


60 


Sect. 9.—Vehicles: Sub-sect. 1, B.] 


negligence on the part of pltf. in crossing the road, 
yet deft. was liable if his servant, by the exercise 
of reasonable care, could have seen deceased, & 
avoided the accident.—SPRINGETT v. BALL (1865), 
4F. & F. 472. 

373. Disregard of signal to stop — Denial of 
such signal by driver.]|—JoLLyY v. NORTH STAF- 
FORDSHIRE TRAMWAYS Co. (1887), Times, July 27, 


D.C. 
Annotation :—Refd. Downing v. Birmingham & Midland 
Trams, Dando v. Same (1888), 5 T. L. R. 40. 


374. -]—The only question is whether there 
is evidence on which the jury might reasonably 
find for pltfs., & I think that, upon the facts, there 
is. The tram engine was coming down hill at a 
great. speed, the ladies stopped & held up their 
hands; the tram engine came on, the pony as it 
came near him reared & swerved, & so the accident 
occurred. Could it be said that there was no 
evidence of negligence ? I think there is. The 
facts in the case rather differ from Jolly v. North 
Staffordshire Tramway Co., No. 378, ante, & bere 
there was evidence to sustain the verdict (MANISTY, 
J.).——DOWNING v. BIRMINGHAM & MIDLAND 
TRAMs, DANDO tv. SAME (1888), 5 T. L. R. 40, D.C. 

375. |} — RATTEE v. NORWICH ELECTRIC 
TRAMWAY Co, (1902), 18 T. L. R. 562, C. A. 

376. Horse too large for vehicle.|——Deft. was 
driving along the highway a 16-hands horse in a 
van which was far too small for such a horse, & 
in consequence the horse’s houghs rubbed against 
the crossbar of the shafts of the van. PItf.’s 
omnibus was standing at the kerb on its proper 
side. Deft.’s horse was startled by a slight collision 
with a cab, & afterwards violently collided with 
pitf.’s omnibus, producing damage. No accident 
would have happened to pltf.’s omnibus if deft.’s 
horse had not been too large for the van :—Held : 
the harnessing of the horse to such a van was the 
negligence which materially & proximately led to 
the accident.—BuRKIN v. BILEZIKDJI (1889), 53 
J.P. 760; 5T. L. R. 673. 

Annotation :-—Reid. Engclhart v. Farrant (1896), 66 L. J. 

Q. B. 122. 

377. Reckless or careless driving — Crowded 
thoroughfare.|—The car would pass within 2 or 
3 inches of the pavement, where there were a 
great number of people, & where anything might 
project over the edge of the pavement & be caught 
by the splinter bar. It was the duty of the driver 
under those circumstances to take the greatest 
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of the way at their peril; &, not- 
withstanding the absence of any regula- 
tions as to speed, the cars must be 
run at such a rate as may be reasonable 
in the circumstances of each particular 
case.—EWING v. TORONTO Ry. Co. 
(1897), 24 O. KR. 694.— CAN. 

h. Failure to observe  oncominy 
trafic.}—The driver of a motor car 
travelling upon strects covered by a 
street railway, & subject to other heav 177.— CAN. 
traflic is guilty of active negligence if 
he drives with a closed hood so that 


276.— CAN 





n. -}-—~—Lorr 
GLACE Bay Ity. Co. (1907), 41 N.S. Kt. 
163; 2h. L. Kt. 309; 8 Can. ly. Cas. 


oO. -}]— MORTON — v. 
COLUMBIA ELECTRIC 
(1910), 15 Bb. C. R. 187.—CAN. 


p. ——- .] — CAMPBELL 
(1912), 11 E. L. ht. 561; 


NEGLIGENCE. 


care, to go as slowly as possible, & to give some 
warning of the approach of the car. The evidence 
shows that the driver was going very fast & gave 
no signal of his approach. ... There 1s thus 
ample evidence of negligence on his part (LORD 
EsHER, M.R.).—MARTIN v. NoRTH METROPOLITAN 
TRAMWAYS Co. (1887), 3 'T. L. R. 600, C. A. 

378. Dependent on surrounding circum- 
stances.|—Lr LIEVRE v. GOULD, No. 26, ante. 

379. —— Insufficient room to pass stationary 

vehicle.|—T'wo men who were wheeling a truck 
along a narrow road, on seeing a tramcar approach 
them, set the truck on end & backed it against the 
wall by which the road was bounded to allow the 
car room to pass. The driver of the car slowed 
down, & after the front part of the car had passed 
in safety, drove on at an increased speed, with the 
result that the car struck the truck which crushed 
one of the men against the wall & fatally injured 
him. In an action brought by the widow against 
the owner of the car under Lord Campbell’s Act, 
1846 (c. 93), the jury found a verdict for pltf. :— 
Held: there was evidence of negligence to go to 
the jury.— LEAVER v. PONTYPRIDD URBAN IIs- 
TRICT COUNCIL (1911), 76 J. 2. 381; 56 Sol. Jo. 
32, H. L. 

380. Failure to observe over-taking traffic.| — 
WARREN v. LONDON GENERAL OMNIBUS Co. 
(1900), 64 J. P. Jo. 52. 

381. Deviation from proper course.| — Where 
damage is done by a motor bus to fixtures erected 
upon the pavement, the fact that the motor bus 
has so far deviated from its proper course as to 
run on to the footpath, is evidence of negligent 
driving ; & when any one placcs a motor bus or 
other vehicle, which is likely to skid, upon the 
highway, such person may be liable for placing 
a nuisance upon the road, & for negligent use of 
the highway.—IsaAac WaLTron & Co., LTD. v. 
VANGUARD Mortror Bus Co., LTp., GIBBONS v. 
VANGUARD Moror Bus Co., Lrp. (1908), 72 J. P. 
505; 25 T. L. R. 13; 53 Sol. Jo. 823; 71. G. RH. 
349, D. C. 
Annotations :—Refd. Barnes U. D. C. v. London General 

Omnibus Co. (1908), 7 L. G. LR. 3593 Parker v. London 


General Omnibus Co. (1909), 101 L. T. 6233; Wing v. 
London General Omnibus Co., [1909] 2 K. B. 652. 


382. Collision with fixed structure on footway-.-- 
Prima facie evidence.|—-A motor omnibus con- 
structed under authority & duly licenced was so 
built that when driven near to the kerb of the road 
the upper portion of it overhung the fvotpath & 
caused damage to electric light standards lawfully 





reasonable care & caution for the safety 
of others who have the right to use 
the highway, must anticipate the 
presence of others. The fact that he 
does not know of the presence of others 
does not justify him in assuming the 
road js clear, & is no excuse for conduct 
which would amount to recklessness, 
if he knew someone else was approach- 


vw. SYDNEY & 


GBRITISH 


Ry. Co., Lrp. 


Vv. PUUSLEY 


7D. 1. R. ing.—JOHNSON v. GIFFEN  (Alta.), 
[1921] 3 W. W. RR. 596; 62D. L. RR. 

q. --——.]-— OGLE v. BRITISH COoLUM- 635.—CAN. 
BIA ELECTRIC Ry. Co., LTvD. (1913), b. ——.}+—Tho driver of a motor 


he can only look out, through isinglass. 
—— KINNEE_ v. BRITISH COLUMBIA 
HLEcTRIC Ry. Co. (B.C.), {1917} 
1 W. W. li. 1190.—CAN. 

377 i. Reckless or careless driviny— 
Crowded  thoroughfare.)-— BUNDY vv. 


k. ——.}—CorRK v. CANADA Ick Co. 
(1904), 3 O. W. R. 106.—CAN. 


1. —-——.}+—MANNING v. NAAS (1906), 
38 S, C. R, 226. ° 








CAN 
m. —-——.]— WALLINGFORD «. OT- 
TAWA  Exuecrkic Ry. Co. (1907), 
90. W. ik. 40; 14:0. L. Rh. 383; 


6 Can. ly. Cas. 454.—CAN. 


18 3B. Cc. Rh. 692.—CAN. 


Yr. -——-.}- Taking hands off the 

stecring wheel while driving an auto- 
inobile is gross negligence in a driver, 
entitling a persor to recover for injuries 
received when driving with him by his 
consent.-—— BOoRYS v. CHRIBTOWBKL 
(1916), 34 W. L. Re 346 > 10 Ww. W. R. 
291.— CAN. 
: -}~-- GODFREY ve. COOPER, 
HART v. Coorkk, WARBURTON  ¢. 
COOPER (1920), 41 71) Le. MR. 4155; 
17 O. WN. 318; 46 0. L. R. 565.— 
CAN. 

a. ——.J—The driver of a inotor 
vehicle, in uddition tu cxercising 


car who insists upon passing another 
must seve that he has room to do go, 
& in the absence of clear cvidence of 
negligence, on the part of the driver 
of the other car, the ct. will be inclined 
to hold the driver of the overtaking car 
to blame.—MARTIN v. RALPH (1921), 
AA S. n. 277 > 57 D. L. lt. 588.— 


——— ae 


c. )-- Brest ov. LEFROY (B. C.) 
(1922), 67 LD. L. lt. 455.— CAN. 

d. --— .]~--BIBEAULYT vv. RAMAEY,- 
[1922] 3 W. W. RR. 5213 69 DL. RR. 


¥ 1.— ° 


e. -—MASON ¥v. KLIds, [1022] 





Part IIT.—N&rGLIGENCE IN RELATION TO HIGHWAYS. 


orected on the footpath. In an action by the 
owners of the electric light standards for the 
damage so caused :—Held: the fact of the injury 
was primd facie evidence of negligence on the part 
of the driver of the omnibus, &, in default of evi- 
dence that the accident could not be avoided by 
the exercise of reasonable care, the owners of the 
omnibus were liable-—BARNES URBAN DISTRICT 
CoUNCIL v. LONDON GENERAL OMNIBUS Co. (1908), 
100 L. T. 115; 73 J.P. 68; 71. G. R. 359, D.C. 

388. Sudden stoppage of vehicle— To avoid 
accident.|—-PARKER v. LONDON GENERAL OMNIBUS 
Co., Lrp., No. 370, ante. 

384. Breach of regulations under Motor Car 
Acts.|—The driver of a motor car, when nearing a 
cart & horse, knowing that his hooter was out of 
order, slowed down to six miles an hour. When 
abreast of the cart the horse became frightened & 
bolted. The driver was thrown & fatally injured. 
The dependant claimed compensation from the 
master, who brought in the driver of the motor 
car as a third party. The county ct. judge found 
that the damage to the hooter was not the cause 
of the accident, & that it was not negligence on 
the part of the driver of the car to continue running 
on the road with the hooter silent. ‘U'he widow of 
the deceased could not therefore have maintained 
an action under Lord Campbell’s Act, 1846 (c. 93), 
against the owner of the motor car for the loss of 
her husband. Accordingly he dismissed the re- 
spondent’s claim for indemnity :—Held: there 
was evidence to support the county ct. judge’s 
findings of fact. The mere breach of regulations 
made under the Motor Act, 1903 (c. 36), is not 
necessarily evidence of negligence.—LANKESTER v. 
MILLER, HETHERINGTON, ‘'HIRD Parry (1910), 
4B. W.C. C. 80, C. A. 

385. ———.|—-Owing to a defect in the axle of 
defts.” motor lorry a whecl came off while the 
lorry was being driven in a public highway, & 
damaged pltf.’s van. Two days before the 


2 W. W. RR. 688; 63 D. L. R. 395; 


care to do so in such a manner as not 
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accident, defts. had received back the lorry from 
the makers, a firm of known competence, to whom 
it had been sent to be overhauled & repaired. In 
an action by pltf. for the damage sustained, the 
county ct. judge found that defts. were not, but 
that the repairers were, negligent, & he gave 
judgment for pltf. on the ground that there had 
been a breach of Motor Cars (Use & Construction) 
Order, 1904, art. II., reg. 6, which breach caused 
the damage :—Held: (1) the mere breach of 
Motor Cars (Use & Construction) Order, 1904, 
art. 1I., reg. 6, did not of itself afford a cause of 
action to pltf.; (2) defts. did not at common law 
owe an absolute duty to pltf. that the lorry should 
be in a safe & proper condition; (3) defts. were 
not liable for the alleged negligence of the re- 
pairers ; (4) pltf. having failed to establish know- 
ledge or negligence on the part of defts. was not 
entitled to recover.—PHILLIPS v. BRITANNIA 
HyYGiENIC LAUNDRY Co., [1923] 1 K. B. 539; 92 
L. J. K. B. 389; 128 L. T. 690; 39 T. L. R. 207; 
67 Sol. Jo. 365; 21 L. G. R. 168, D.C. 3 on appeal, 
[1923] 2 K. B. 832, C. A. 
Annotation :—As to (4) Refd. Gayler & Pope v. Davies, 

[1924] 2 K. B. 75. 

386. Infringement of rule of road—Whether 
evidence of negligence.|—-WAYDE v. CARR (LADY), 
No. 366, ante. 











387. ——.]— CHAPLIN v. HaAwes, No. 
746, post. 
388. -|—The mere fact of a man’s 


driving on the wrong side of the road is no evidence 
of negligence, in an action brought against him 
for running over a person who was crossing the 
road on foot.—LLoyp v. OGLEBY (1859), 5 C. B. 
N.S. 667; 141 E. R. 268. 

Rule of the road _ generally.|—See 
& AERIAL TRAFFIC. 

389. Infringement of lighting regulation — In - 
sufficiently lighted vehicle.|—PItf. claimed dam- 
ages from defts. in respect of the alleged negligent 


STREET 


WARD (1912), 19 W. L. R. 783; 
1 W 5 





15 Sask. L. KR. 425.—CAN. He endanger the traffic on the Sonu ny i er nso Gan W. R. 452 7 22 
Bis ge Wee aw evegien Rares are, &, if necessary, to give way to suc an. L. R. 92. . 
ee: eer C0. (saa) onal traffic; but this does not cntitle the vi. ——,Jj—In 
. " a traffic on the thoroughfare to continue — statutory provision & of proof of any 


D. L. R. 3893 (1923) 1 W. W. R. 238. 
CAN 





_&- -]— AIKENH 1. CITY OF 
KINGHTON & Poniew Comks. Or 
KINGSTON, [1923] 3 D. L. R. 8693 53 
QM. L. KR. 41.—CAN. 

h. Carb SUFFERN ov. | MCGIVERN 
(B. C.), [1923] 3 W.W, 2.817 > [1923] 
41). L. lt. 541.—CAN. 

: . JOUDY v. MERCER 

(1924), 34 B. C. R. 103.—CAN. 

1. ———.|—GREEN v. GORDON (1925), 
35 B. C. KR. 92.—CAN. 


——.] —C 


m. ——., . wv 
5 Cox, ©. C. 509,.—IR 
~-——-. }—G1BSON v. MILROY (1879), 


n. 
6 R. (Ct. of Sess.) 890; 16 Sc. L. KR. 
476.—SCOT. 


.-— 


MURRAY (1852), 


-}— GRANT v. GLASGOW 
Damy Co. (1881), 9 R. (Ct. of Sess.) 
182; 19 Se. L. R. 165.—SCOT. 
p. ———.]}-—-AULD v. M‘Bry (1881), 
8 RR. (Ct. of Sess. Oo Sc. L. Rh. 
siz—scor, ee 

q. -]— Foot-passengers on a 
country road with footpaths on either 
side are entitled to walk upon the road 
itself, & the drivers of vehicles are 
bound to keep clear of thom.— 
M KECHNIE v, COUPER (1887), 14 R. 
(Ct. of Sess.) 345.—SCOT. 

r. ———.}-—MACANDREW ¥. TILLARD 
[1909] S$. ©. 78; 46 Sc. L. R 
16 8. L. T. 541.—-SCOT. eee 

. -«« It is the duty of the 
rd of a vehicle oriterii &® main 

oroughfare from a side strect to take 





its course & speed without regard to 
the entering vehicle, nor absolve such 
traffic froin the duty of itself exercising 
due care to avoid the risk of a collision. 
—M'NAIR vt. GLASGOW CORPN., [1923] 
S.C. 397.—SCOT. 

u. It is the duty of a 
Passenger, when alighting from a tram- 
car, to look back & notice the state of 
the trafic in the road, but it is also the 
duty of the driver of a vehicle to puss 
tramears with caution ; & if he fail to 
keep his vehicle in reasonable control 
in so passing, & a passenger alighting 
from the tramcar is injured in conse- 
quence, the driver of the vehicle is 
responsible, oven though the said 
passenger have neglected to look back. 
—BURKHARDT t. KL1iA8s, [1911] W. L. D. 
199.—-S. AF. 

386 i. Infringement of rule of road— 
Whether evidence of negligence. }—Doft.’s 
servant, while driving at a rapid pace 
on the wrong side of the road, caine 
into collision with et *s horse, whereby 
pitf. was injured. There being no 
contributory negligence on the part of 
pltf. :-—Held: deft. was liable.—Mar- 
ae TAYLOR (1872), 9 N. Si R. 94.— 

AN. 





__. fi. : 
ROBINSON (1877), 2 R. & C. 364.— 
CAN. 


386 iii. ——— ———-. }}_- AMIE v. WAL- 
KER (1885), 6 R. & G. 175.—CAN. 

886 iv. —— ———. }— STOUT v. ADAMS 
(1900), 35 N. B. R. 118.—CAN. 

386 v. ——, COMPTON v. ALL- 





regulation of the Lieutenant-General 
in Council under Motor Vehicles Act 
(Alta.), or of any municipal bye-law, 
the Act of a deft. in driving to the left 
of the centre line of a street is not 
negligence per se even though the rule 
of the road in this country is to keep to 
the right. OSBORNE v. LANDIS (1916), 
34 W.L. R. 118; 10 W. W. R. 226.— 


CAN. 

386 vii. .+~The ; 
rule of the road does not abrogate the 
principles of the common law which 
govern a person using a highway & 
impose upon him the obligation sic ulere 
tuo ut alienum non ledas. The rule 
does afford an evidential test as to the 
negligonce of the one or the other driver 
which may be decisive in many cases in 
fixing responsibility, but it does not 
justify a driver in taking the risk of a 
collision which he might easily avoid 
in circumstances which would fidioate 
to a man of ordinary prudence that an 
accident was likely to occur.—CARTER 
v. VADEBONCOEUR, [1922] 2 W. W. R. 
405; 66D. L. R. 118; 32 Man. L. R. 
102.——CAN. 


386 viii. .—A person driv- 
ing a vehicle on the left hand side of the 
road does so at his peril, oven though 
there be no statutory obligation to 
keep to the right.—FLETT v. SANFORD, 
{1925)4D.L. R. 730) =([1925)3 W. W. RR. 
648; revsg., [1925] 4 D. L. ht. 136; 
[1925] 3 W. W. R. 174.—CAN. 


386 ix. ——  —§s- ———. }}—- PARKER”, 
BreaTry, [1919] W. L. D. 63.—S. AF. 
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driving by night of their petrol lorry whereby 
pitf.’s steam lorry was run into & damaged. The 
particulars of negligence stated that defts. were 
only burning one light, that they were on the 
wrong side of the road, & did not sound their horn. 
By Locomotives on Highways Act, 1896 (c. 36), 
s. 2,& an order made thereunder defts. were bound 
to carry one lamp by night on their lorry :— 
Held: there was evidence on which the county 
et. judge could find that defts. were guilty of 
negligence.—WINTLE v. Bristot. TRAMWAYS & 
CARRIAGE Co., Lrp. (1917), 86 L. J. K. B. 936 ; 
aya T. 238; 15 L. G. R. 521; 81 J. P. Jo. 184, 
Annotation :—-Refd. Phillips +. Britannia Hygienic Laundry 

Co., [1923] 1 K. B. 539. 

Lighting regulations generally.|—See STREET & 
AERIAL TRAFFIC. 

Proceedings under Motor Car Acts.] — See 
STREET & AERIAL TRAFFIC. 


C. Vehicles Driven by Persons Other than Owner. 

390. Hired vehicles—Liability of party hiring— 
Hire by two—Joint or several.|—In an action 
against. two, for negligently driving a chaise, if the 
two defts. have hired it jointly, & were jointly in 
the possession of it, both are liable for the accident. 
Aliter, if it belonged to one only, & the other was 
merely a passenger.—DAVEY v. CITAMBERLAIN 
(1802), 4 Esp. 229; 170 BE. R. 70], N. P. 

391. —— Vehicle driven by servant of 
owner—Injury to third party.|—-FLEMING’s CASE 
(circa 1795), cited in 5 Esp, at p. 36; 170 BF. R. 729. 
Annotation :-—Consd. Dean v. Branthwaite (1803), 5 Esp. 35. 

392. —— .| — The owner of 
chaises & horses let out to hire, is liable for acci- 
dents arising from misconduct or negligence of the 
drivers, not the person who hires the chaise ; the 
owner may therefore maintain trespass v1 ef armis, 
for an injury done to his horses & carriage while 
so employed. & against the person who has hired 
them.—DEAN v. BRANTHWAITE (1803), 5 Esp. 
35; 170 B. R. 728, N. 2. 

Annotation :—Apld. Langher v. Pointer (1826), 5 B. & C. 547. 

393. -| — ILoUGHTON’S 
CASE (circa 1810), cited in 8 Dow. & Ry. at p. 577. 
Annotation :-—Apld. Laugher v. Pointer (1826), 5 B. & C. 547. 

394. Admission of liability.]— 
A party, consisting of deft. & others, hired for a 
day’s excursion a carriage & post horses, driven 
by postilions, who were the servants of the owner 
of the horses. Deft. rode upon the box. The 
postilions, in endeavouring to force their way into 
a line of carriages, overturned a gig, & seriously 
injured pltf., who was in the gig. Deft., at the 
time & afterwards, held himself out as responsible 
for the accident, & used expressions showing that 
he had a control over the postilions at the time it 


LIWMpIPCMUCU wo ~sA OWL o 41U0 wan AlmdVIUT ILL ULUS Pass.—— 


M‘LAUGHLIN v. PRYOR (1842), 4 Man. & G. 48; 
































NEGLIGENCE. 


Car. & M. 354; 4 Scott, N. R. 655; 111. 7.C. P. 

169: 6 Jur. 372; 134 BH. R. 21. 

Annotations :—Consd. Gordon v. Rolt (1849), 4 Exch. 365. 
Distd. Holincs «. Mather (1875), L. BR. 10 Exch. 261. 
Refd. Burgess v. Gray (1845), 1 C. B. 578; Pidgeon vt. 
Logge (1857), 21 J. P. 743. Mentd. Performing Right 
Soc. v. Mitchell & Booker (Palais De Danse), [1924] 1 
K. B. 762: Falcon v. Famous Players Filin Co., [1926] 
1K. B. 393. 

395. —— To owner of vehicle.} — DEAN 
v. BRANTHWAITE, No. 392, ante. 

396. ——- ——— Assumption of control—- By 
friend of hirer.|—A. borrowed of B. a horse & 
chaise, & went in it, accompanied by C., on an 
excursion of. pleasure, C. driving. By C.’s mis- 
management, the horse & chaise were driven 
against & injured pltf.’s horse :—Held: an action 
on the case might be maintained for the injury 
against A., on a declaration charging that he was 
possessed of & driving the horse & chaise, & that 
by his negligent driving the injury was occasioned. 
—WHEATLEY v. PATRICK (1837), 2 M. & W. 650 ; 
Murp. & H. 183; 6L. J. Hx. 193; 150 KH. ht. 917. 
Annotations :—Refd. Samson v. Aitchison, [1912] A. C. 

844; Pratt v. Patrick, [1924] 1 K. B. 488. 

397. —— —— ——- ——.] — Strap v. BLicH 
(1898), 62 J. P. 458. 

Liability of master for negligent driving of 

servant.]—See MASTER & SERVANT, Vol. XXXIV., 

pp. 140, 141, Nos. 1101-1110. 

398. Vehicle driven by third party -—- With 
owner’s permission—Owner present.|]---SAMSON 1. 
AITcHIson, No. 667, post. 

399. -- ——.]—Deft. was in his motor 
car, With him, on his invitation, being two friends 
kK. & P. E. drove the car &, owing to his negli- 
gence, it collided with another vehicle, & P. 
sustained injuries from which he died. P.’s 
widow sued deft. under Lord Campbell’s Act, 
1846 (c. 43). for damages :—Held: as deft. was 
in the car, & there was no evidence that he had 
abandoned his right of control, he was liable 
notwithstanding that by a casual delegation he 
had entrusted its actual physical management & 
mechanical control to EK.—Prarr v. Patrick, 
[1924] 1 K. B. 488; 93 L. J. K. B. 174; 1801. T. 
ey ; 40 T. L. R. 2275; 68 Sol. Jo. 887; 22 L. G. RR. 

400. Son of owner---Owner not present.]— 
Deft. was the owner of a motor car which was 
being driven by his son. Deft. was not in the 
car, but his driver was sitting beside his son. A 
collision occurred between deft.’s car & a car 
belonging to pltf. owing to the negligent driving 
of deft.’s son. In an action for damage caused by 
the collision deft. stated that he permitted his son 
to use the car, but never allowed him to go out 
without the driver :—//eld: there was evidence 
that deft. was responsible for his son’s negligence. 
—REICHARDT v. SHARD (1914), 31 'T. L. R. 24,C. A, 
Annotation :—-Refd. Pratt v. Patrick, [1924] 1K. B. 488. 

_ Liability of master for servant.|—See Master 
®& SERVANT, VOl. AAALV. » 140, 1 ‘ 

1101-1110. ee aoe ee 
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391 i. Tired vehicles—Liability of 
party hiring—Vehicle driven by servant 
of ouner—Injury to third party.j— 


BOwr v. CANADIAN OIL Co., Lp. 
(1921), 64 N.S. R. 553.—CAN. 

$91 ii. -——- -— —- -—-—.}— 
THOMPSON ” REYNOLDS, Geox v. 


REYNOLDS, [1926] N. 131.-—IR. 

396 i. Assumption of con- 
trol—By friend of hirer.}—The doctrine 
that the occupant of a carriage is not, 
identified as to negligence with the 
driver applies only where the occupant 
is a mere passenger having no control 
over the management of the carriage. 








Where, therefore, the bircr of a carriage 
allows one of his friends to drive & an 
accident results from the latter’s neg- 
sigence, the Rp ered nnnoe recover.— 

) v. LONDON EST VILLAGE 
(1896), 23 A. ht. 530.— CAN. 


396 ii. —~——~ ——.J—Where 
the owner riding in his as nie 
ance hands over the actual physical 
control of such conveyance to another 
person he is primd facie liable for 
injuries done to a third person by the 
poeta ns of the person in 
30.N. Zs. Le ite BBBOON Ze LOE) 

a. —--- 











By brother of 


hirer.J—Pltf. was run down by doft.’ 
automobile & injured, by FORGOT atthe 
nogligence of deft.’s brother, who was 
driving it; but it appeared that the 
brother was not the servant or agent of 
deft., who merely allowed him to use 
the automobile, & had no control over 
is _actions:—Held: deft. was not 
liable in damages for pltf.’s injuries. — 
an Tae ee oe 21 

e e 4 , e ° 5 > b 
D. L. R, 580.—CAN. ee 


b. Vehicle driven by third party— 
ee ane ee not Bbeoenh) 
— UGH v. SQUIRE 
Ny Yr lp He BL—NZe ee E97) 


Part III.—NEGLIGENCE IN RELATION TO HIGHWAYS. 


D. Injury to Pedestrians. 


401. Duty of driver to give place to pedestrian.) 
—A servant of a railway co., while in the execution 
of his duty as such, committed a trespass by driving 
his waggon along a ae road. While going 
along that road, he did not leave room between 
his waggon & the wall for a foot passenger to pass. 
In consequence the waggon, in turning out of the 
private road into a public road, crushed pltf.’s 
husband against the wall & killed him. In leaving 
the case to the jury, the judge did not ask them in 
so many words to consider whether the accident 
was or was not inevitable :—Held: (1) it was the 
duty of the driver of the waggon to see that there 
was room for any possible foot passenger to pass 
between his waggon & the wall, more especially 
as he was a trespasser, & as he did not do so he was 
guilty of negligence. (2) A judge is not bound to 
call the attention of the jury to every possible 
ground of defence, &, therefore, he was not guilty 
of misdirection by omitting to do so.—DUNN v. 
NORTH STAFFORDSHIRE Ry. Co. (1866), 30 J. P. 760. 

Rights & liabilities as between drivers & pedes- 
trians generally.|—-See STREET & AERIAL TRAFFIC. 

402. Injury must be attributable to negligence 
of driver—Effect of contributory negligence of 
pedestrians.|—-In an action for an injury to a 
person crossing a public highway, by driving 
against him & knocking him down, the jury must 
be satisfied that the injury was attributable to the 
negligence of the driver, & to that alone, before 
they can find a verdict for pltf.; & if they think 
that it was occasioned in any degree by the im- 
proper conduct of pltf. in crossing the road in an 
incautious & imprudent manner, they must find 
their verdict for deft.—HAWKINS v. COOPER 
(1838), 8 C. & P. 473, N. P. 

403 -]|—(1) To sustain an action for 
an injury caused by the negligent driving of deft., 
the injury must have been caused by the negligence 
of deft. only, without the negligence of pltf. con- 
tributing in any way to the accident. 

(2) It. is the duty of a person, who is driving over 
a crossing for foot passengers at the entrance of a 
street, to drive slowly, cautiously & carefully ; 
but it is also the duty of a foot passenger to use 
due care & caution in going upon such crossing, 
s0 as not to get among the carriages, & thus 
receive injury.—-WILLIAMS v. RICHARDS (1852), 3 
Car. & Kir. 81, N. P. 

Annotation :-—As to (2) Apld. Cotton v. Wood (1860), 8 

& BLNLS. 568, 

404. Failure to pull up in time—Broken rein.]— 
(1) A foot passenger has a right to cross the carriage 
road, & a person driving a carriage along the road 
18 liable to an action if he do not take care so as to 
avoid driving against a foot passenger who is 
crossing the road; & if a person thus driving 
cannot pull up in time, because his reins break, 
that is no defence, as he is bound to have proper 
tackle. (2) In an action of trespass for driving a 
carriage against pltf., the defence of inevitable 
accident must be specially pleaded.—COTTERILL 
v. STARKEY (1839), 8 C. & P. 691, N. P. 

Annotation :—Asto(1) Dbtd. Phillips rv. Britannia Hygicnic 

Laundry Co., [1923] 1 K. B. 539. 

405. Infringement of rule of road —- Whether 
reas of negligence.]|—LLoyp v. OGLEBY, No. 

» ante, 








EH. Resulting in Manslaughter. 


See CRIMINAL LAW, Vol. XV., pp. 798, 799, Nos. 
8639-8652. ' 
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406. Defective tackle — Liability of master.] -~— 
Master liable for accident in consequence of chain 
stay of cart breaking, when horse ran away & 
damage was done, for his negligence, in not: having 
oe tackle good.—-WELSH v. LAWRENCE (1818), 2 

it. 262. 


Annotation :—Consd. Phillips v. Britannia Hygienic Laundry 
Co., [1923] 1 K. B. 539. 

407. No duty owed between parties.|—A. con- 
tracted with the Postmaster General to provide a 
mail coach to convey the mail bags along a certain 
line of road; & B. & others also contracted to 
horse the coach along the same line. B. & his 
co-contractors hired C. to drive the coach :— 
Held: C. could not maintain an action against A. 
for an injury sustained by him while driving the 
coach, by its breaking down from latent defects 
in its construction.—WINTERBOTTOM v. WRIGHT 
(1842), 10 M. & W. 109; 11 L. J. Ex. 415; 152 
1. R. 402. 

Annotations :—Apld. Alton v. Mid. Ry. (1865), 19 C. B. N.S. 
213 ; ‘Collis v. Selden (1868), L. R. 3 C. bP. 495. Expld. 
Heaven v. Pender (1883), 11 Q. B. D. 503. Apprvd. Karl 
v. Lubbock, /1905J) 1 K. B. 253. Apld. Blacker v. Lake & 
Elliot (1912), 106 L. T. 533. Refd. Burgess v. Gray 
(1845), 1 CG. B. 578; Blakemore v. Bristol & Exeter Ry. 
(1858), 8 EK. & B. 1035; Thompson v. Lucas (1868), 17 
W. R. 520; George v. Skivingtun (1869), 21 L. T. 495; 
Hawkins v. Smith (1896), 12 'T. L. R. 532; Cale. Ry. ». 
Warwick (1897), 77 _L. T. 570; Phillips v. Britannia 
Hygienic Laundry Co., [1923] 1 K. 3B. 539. Mentd. 
Howard v. Shepherd (1850), 9 C. B. 297; Gerhard v. 
Bates (1853), 2 K. & B. 476; Lumley v. Gye (1853), 2 
E. & B. 216; Moule v. Garrett (1870), L. R. 5 Exch. 132. 
408. .|] — Deft. contracted to keep in 

repair a number of vans owned by a firm. Pltié. 

was a driver in the employment of the firm, & 
while he was driving one of the vans a whecl 
came off & he sustained injuries by falling from 
the van. The van had been in the hands of deft..’s 
workmen shortly before & on the day of the 
accident, & pltf.’s cause of action was based upon 
the negligence of the workmen in failing properly 
to inspect & repair the defective state of the van, 

& the negligent manner in which the repairs were 

done :—Held: deft. was under no duty to pltf., & 

there was no cause of action.—EARL v. LUBBOCK, 

[1905] 1 K. B. 253; 74L. 5. K.B. 121; OL LL. T. 

$30; 53 W. R. 145; 21 T. 1. R. 713; 49 Sol. Jo. 

83, C. A. 

Annotations :—Consd. Cavalicr ». Pope, [1906] A. C. 428 ; 
Blacker v. Lake & Elliot (1912), 106 L.'T. 533. Apld. 
Bates v. Batey, [1913] 3 K. B. 351. Distd. White cv. 
Steadman, [1913] 3 K. B. 340. Refd. Lathain v. Johnson 
& Nephew, [1913] 1K. B. 3983; Lucy v. Bawden, [1914] 
2K. B. 318: Brackley v. Mid. Ry. (1916), 85 L. J. K. WB. 

oe ‘ ; Prac v. Britannia Hygienic Laundry Co., [1923] 

1K. B. 539. 





409. ——.|—-PHILLIPs v. BRITANNIA HYGIENIC 
LAUNDRY Co., No. 385, ante. 
|—Compare Part I., Sect. 2, sub-sect. 1, 





ante. 

410. Latent defect—Presumption of negligence.]| 
—In an action in a county ct., for negligently 
driving a horse & cart, pltf. having simply proved 
the fact of a collision, under circumstances which 
might or might not amount to negligence, deft. 
proved that the accident arose from the horse 
suddenly beginning to kick, whereby the shafts of 
the cart were broken, & the driver thrown gut, 
when the horse started off, & ran against & injured 
plitf.’s horse. The judge of the county ct., upon 
this evidence, ordered a verdict for pltf., being of 
opinion that the breaking of the shafts, even under 
the circumstances stated by deft.’s witnesses, 
showed a defect in the cart, which raised a pfe- 
sumption of negligence in the owner.—TEMPLEMAN 


Se comand 


PART III. SECT. 8, SUB-SECT. 2. 


B. 0. R. 81 


Failure a equip street car—WWith air brakes.)—WIiNTER v. BRITIBH COLUMBIA ELECTRIC Ry. Co., Lip. (1910), 15 
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v. Haypon (1852), 12 C. B. 507; 19 L. T. O.S. 

218; 16 J. P. 587; 138 EB. R. 1005. 

Annotations :—Refd. Moffatt. v. Bateman (1869), L. R. 3 
P. C. 115; Phillips v. Britannia Hygienic Laundry Co. 
{1923} 1 K. B. 539. 

411. Broken axle-tree.|)——In an action 
against a party as owner of a coach for so care- 
lessly managing it, & allowing it to be used in such 
an unsafe condition, that one of the wheels came 
off, whereby it fell upon pltf. :—-Held: it was for 
pitf. to show that the wheel came off, & the coach 
fell, through some cause for which deft. would be 
responsible; &, it being consistent with his 
evidence that the axle-tree had broken, & that he 
was not owner, there was no case. Semble: sup- 
posing he had been owner, the breaking of the 
axle-tree would have been no proof of negligence ; 
but it appearing that he was driver, pltf. was 
ee ee v. WRAGG (1857), 1 F. & F. 7, 

412. Absence of gross negligence — Gratuitous 
service.|—Action for negligence by deft. in con- 
veying pltf., who was a decorator & gardener in 
his service, to perform for him certain work. 
Deft. drove, & while on the road the kingbolt of 
the carriage broke, the horses bolted, the carriage 
was overturned & pltf. injured. There was no 
evidence of gross neglect on the part of deft. :— 
Held: (1) in the absence of any evidence of gross 
negligence on the part of deft., pltf. was not 
entitled to recover damages ; (2) the evidence did 
not disclose such negligence as to render deft., 
performing a gratuitous service for pltf., respon- 
sible.—MOoFFATT v. BATEMAN (1869), L. R. 3 P. GC. 
115; 6 Moo. P. C. C. N. S. 369; 22 lL. T. 140; 
34 J. P.275; 16 E. R. 765, P. C. 

Annotations :—Distd. Coughlin v. Gillison, [1899] 1 Q. B. 
145. Consd. Phillips v. Britannia Hygienic Laundry Co., 
11923) 1 K. B. 539. 

413. Defective steering gear of motor car— 
Absence of knowledge of defect.|—A motor car 
which has its steering gear, by reason of wear, in 
such imperfect condition that the driver is liable 
to lose control of the steering, is a thing which on 
a highway is necessarily dangerous to persons 
using the highway. & to cause it to be driven on a 
highway amounts to negligence even in the absence 
of knowledge of the defect.—JIUTCHINS v. 
MAUNDER (1920), 37 T. L. R. 72. 

Annotation :— : 3. rgienic 1. , 
Cee Fis aig watt na v. Britannia Hygienic Laundry 
Defect in hired vehicle.|—See BaiLMENT, Vol. 

IIT., pp. 87, 88, Nos. 206, 208, 211, 213. 








SUB-SECT. 3.—VEHICLES LEFT UNATTENDED. 


414. Presumption of negligence.}-— When a 
pony & van wholly unattended dash into pitf.’s 


PART III. SECT. 9, SUB-SECT. 3. 


d. General rile — Presumption of 
neyligence.|—Upon proof given by a 
pltf. that deft.’s horse, harnessed to a h. 
cart, was running away unattended 
along a highway, whereby pitt., being 
lawfully on the highway, was injured, 
there ix primd facie ae of negli- 
gence.—HEENAN v, JREDALE : 

19 N. Z. L. 1. 387,.—N.Z. pamane 





e.—— ——.]—SHAWS ¥v. CROALL 
& Sons (1885), 12 RR. (Ct. S85. 
11 BE BOOT. one) 

——— -———.]/-M‘'EWAN +. CurT- 


: J] 416 ii 
HILL (1897), 25 Rt. (Ct. of Sess.) 57.— ; 
oe ) ) ( of Seas.) 57 





gs. -———- ——. + MILNE a Be 
NIMMO (1898), 25 R. (Ct. of Sess.) 1150. 
—SCOT. 


——.}~—In every case it 
is a question of circumstances whether 
the driver of a horse & cart wbo leaves 
them unattended in a public place is 
ca, of negligence. HENDRY v. 


416 i. Interference of third party.}— 
COLLYER v. MCAULEY (Man.), [1919] 
Aa W. QR. 1073; 46D. L. lt. 140.— 


-l—Deft.’s 
charge of his motor truck left. it stand- 
ing with the motor running, on the 


NEGLIGENCE. 


shop window adjoining a highway there is a prima 
facie case of negligence (McCARDI1E, J.).—GAYLER 
& Pops, Lrp. v. Davirs (B.) & Son, Lrp., [1924] 
2K. B. 75; 93 L. J. K. B. 702; 131 L. T. 507; 
40 'T. L. R. 591; 68 Sol. Jo. 685. 

415. .|—Deft. was the owner of a motor 
car & frequently allowed a friend of his to drive it. 
On the occasion in question deft. got out of the 
car & allowed his friend to drive it to the latter’s 
house, which was in a road with a very steep 
gradient. Deft.’s friend left the car in the road 
outside the house & after half an hour the car 
started down the hill & crashed into the area of 
plitf.’s house. In a county ct. action for damages 
for negligence the judge found that deft.’s friend 
was negligent & that deft. was responsible for such 
negligence, & he awarded pltf. damages :—-Held: 
the fact. of the car having run down the hill of 
itself when it was left unattended was sufficient 
evidence of negligence, &, although deft. was not: 
in control of the car when the accident happened, 
yet, as he had the right of contro], there was 
evidence on which the judge could find that deft. 
was responsible as principal.— PARKER v. MILLER 
(1926), 42 T. L. R. 408, C. A. 

416. Interference of third party.! — ILLIDGE v. 
GoopwIin, No. 188, ante. 


417. Young children.]|——LyNncn v. 
DIN, No. 118, ante. 

418. Motor car left out of gear.] — RUoOFF 
v. LONG & Co., No. 186, ante. 

419. ——— Brakes out of order—-Only wheel 
blocks keeping vehicle in position.;—-MARTIN v. 
STANBOROUGH. No. 205, anie. 

420. Liability of master for servant — Scope of 
servant’s employment.|—Deft., a contractor under 
a district board, was engaged in constructing a 
sewer, & employed men with horses & carts. The 
men so employed were allowed an hour for dinner, 
but were not permitted to go home to dine or to 
leave their horses & carts. One of the men went 
home about a quarter of a mile out of the direct 
line of his work to his dinner, & left his horse 
unattended in the strect before his door. The horse 
ran away & damaged certain railings belonging to 
pltf.:—Held: it was properly left to the jury to 
say whether the driver was acting within the scope 
of his employment, & that they were justified in 
finding that he was.—WHATMAN v. PEARSON 
(1868), L. R. 3 C. P. 4223 sub nom. WHITMAN v, 
PEARSON, 37 L. J. C. P. 156; 18 L. T. 290 3 sub 
nom. WHITMORE v. PEARSON, 16 W. kt. 649. 


Annotations :-—Distd. Edwards v. St. Mary, Islington, 
Vestry (1889), 22 Q. B. D. 338. Refd. Burns v. Poulson 
(1873), L. R. 8 C. P. 563; Sanderson v. Collins (1904), 73 
L. J. K. B. 358; Bradley v. Wallaces, [1913] 3 K. B. 
629; Myers v. Bradford Corpn. (1913), 110 L. T. 2543 

Rand wv. Craig, [1919] 1 Ch. 1. 


; _ ANIMALS, Vol. II., pp. 230-231, Nos. 
206-209; HiraHways, Vol. XXVI., p. 437, Nos. 
1545-1549. 
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left-hand side of a street, thus violating 
a statute & bye-law. In the car was ua 
friend whom, Sone ray. to deft.’s 
orders, he had frequently taken with 
him in the car & whom he had per- 
mitted at times to driveit. The friend 
started up the car & turned it to cross 
diagonally to the right side of the strect 
& negligently collided with pltf.’s car. 
There was no question of contributory 
negligence :—Held: the negligence of 
the servant in taking the car to the 
wrong side of the street combined 
with the friend’s interference was the 
uffective cause of the accident, & there- 
fore deft. was Hable.—McGuiIrn v. 
HEMBLING, [1925] 1 D. L. HK. 8838; 


& Co 


servant in 


Part III.—NEGLIGENCE IN RELATION TO HIGHWAYS. 


SUB-SECT. 4.— VEHICLES OF UNUSUAL WEIGHT OR 
CHARACTER. 
See Hicuways, Vol. XXVI., pp. 430-432, Nos. 
1496-1510. 


SuB-sEcT. 5.—INJuRY TO LIGHTING APPARATUS 
OF HIGHWAYS. 
Property of gas company.|— See Gas, Vol. XXV., 
pp. 479-481, Nos. 56—65. 
Injury to street lamps.|—See Gas, Vol. XXV., 
p. 480, Nos. 58-61. 


SUB-SECT. 6.—OFFENCES AGAINST Motor CAR 
. ACTS. 
See STREET & AERIAL TRAFFIC, 


SUB-SECT. 7.—PRACTICE AND PROCEDURE. 


421. Injury to plaintiff & wife—Right of 
plaintiff to recover damages in one action.|—In an 
action against a deft. for the injury occasioned by 
careless driving of his servant, pltf. may recover 
for injury done to his wife, as well as himself, 
without bringing a separate action for each.— 
ALISON v. FOISTER (1823), 1 C. & P. 21, N. P. 

422. Particulars of injury— When ordered.| — 
In an action of tort for an injury to the person, as 
by careless driving, particulars will be ordered as 
to the nature & extent of the injuries, or of the 
claim for compensation, on an affidavit showing 
reasonable ground for the og eae v. 
MACNAMARA (1858), 3 H. & N. 568; 27 L. J. Ex. 
419; 157 BE. R. 595. — , 

Discovery & interrogatories—Reports of medical 
& other officers on accidents.|}—See Discovery, 
Vol. XVITI., pp. 189-141, Nos. 892-906. 
Communication with or in presence of 
opposite party.|—See Discovery, Vol. XVIII., 
p. 143, No. 925. 

——— Interrogatories.|—-See Discovery, Vol. 
XAVITII., pp. 212, 213, Nos. 1599-1610. 

423. Defences — Inevitable accident— Must be 
oe pleaded.}—-COTTERILL v. STARKEY, No. 404, 
ante. 








——— Liability of master for servant.]—See 
MastTeR & SERVANT, Vol. XXXIV., p. 133, Nos. 
1020-1021. 

.]—See, generally, Part X., Sect. 6, 
sub-sect. 4, post. 

424. ——— Previous adjudication — Complaint 
under statute.|—The adjudication of a complaint 
against the driver of a Metropolitan stage carriage 
under London Hackney Carriages Act, 1843 
(c. 86), for damage done to the carriage of the com- 
plainant, is no answer to an action against the 
owner of the carriage for the negligence of his 
servant, & the damage done to the carriage & to 
pltf. who was injured by the concussion.—ORGAR 
v. HORNE (1845), 5 L. T. O. S. 93. 


PART III. SECT. 9, SUB-SECT. 7. 


k. Addition of parties — Plaintiffs.) 
—In an action against a street rail- 
way co. for aes 
an electric car into pitf. & his horse 
wageon in which his son was seated 
with him, who was also injured, the son 
was added as a party pitf. in an action 
y commenced by the father 


J.-—VOL. XXXVI e 


1. Trial by ju 
When granted.}— 


NIPEG ELECTRIO 
(1895), 10 Man. L. 


alone.—LIDDIARD ¥v. TORONTO Ry. Co. 
oo 23 C. L. T; 156; 
11; 20. W. R. 145.—6AN. 


OOLLACOTT v. WIN- 


m. ——— Discretion of 
GRIFFITHS v. WINNIPEG 
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5. —— Acceptance of compensa- 
tion.|—-Pltf. was knocked off his cab by the furious 
driving of an omnibus of defts., for which one of 
defts.’ drivers was summarily convicted under 
London Hackney Carriages Act, 1843 (c. 86), s. 28. 
Pltf. gave evidence upon the hearing but was not 
complainant. The magistrate asked him if £10 
would compensate him for his injuries, & he said 
certainly not. The magistrate adjudged the 
payment of half this amount by the driver under 
the latter part of the said section, & pltf. accepted 
the money which was actually paid by defts. 

Pltf. brought this action for damages for the 
negligence of defts.’ driver, & defts. pleaded as a 
bar thereto this award of the magistrate & pltf.’s 
acceptance of the amount. 

The action was tried in a county ct., & pltf. 
admitted the magistrate’s adjudication & his own 
acceptance of the money, but no record of the 
conviction was produced. The county ct. judge 
considered this no sufficient evidence of the order ; 
& that if it were, the order was no answer to the 
action. The jury found a verdict of £100 :— 
Held: pltf.’s admission was sufficient evidence 
of the order; & that by his acceptance of the 
money his claim for compensation had become 
res judicata, & could not be maintained.— WRIGHT 
v. LONDON GENERAL OMNIBUS Co. (1877), 2 
Q. B. D. 271; 46L. J. Q. B. 429; 36L. T. 590; 
41 J.P.486; 25 W.R. 647, D.C. 

Annotations :—Distd. Vallance v. Falle (1884), 53 L. J. Q. B. 
459. Folld. Birmingham Corpn. v. Allsopp (1918), 88 
L. J. K. B. 549. 

426. —- ——- ——- ———. _—__Defts.’ servant, 
in the course of driving their motor lorry, 
did damage to the extent of £29 11s. ld. to an 
electric standard belonging to plitfs., who summoned 
defts. to appear before two justices, on a charge 
under Gas Works Clauses Act, 1847 (c. 15), s. 20. 
The justices awarded pltfs. the sum of £5 in 
satisfaction. Afterwards pltfs. brought an action 
in the county ct. against defts., claiming the 
balance of £24 11s. ld. as damages for the negligence 
of their servant, & the county ct. judge gave pltfs. 
judgment for that amount :—Held: the words 
of Gas Works Clauses Act, 1847 (c. 15), s. 20, 
‘‘ by way of satisfaction ’’ meant “in full satis- 
faction,’ & the award of the justices was a bar to 
the maintenance of the county ct. action. 
BIRMINGHAM CORPN. v. ALLSOPP (S.) & SONS, 
Lrp. (1918), 88 L. J. K. B. 549; 119 L. T. 775 ; 
35 T. L. R. 24; 161. G. R. 862, D.C. 
Contributory negligence.|—See Part X., 
Sect. 2, post. 

427. Evidence — Statement by occupant of 
vehicle causing damage.|—If the carriage of A. 
strike against the cart of B., & a person who sees 
it demand the address of the owner of the carriage, 
the address given by a paren in the carriage is 
admissible in evidence ; but a statement that any 
damage done will be paid for is not so. 

In an action for negligent driving, a plan, which 
is to be put into the hands of the witnesses, should 
merely show the street, the pavement, the turn- 
ings, corners, etc., & not the supposed position 
of the carriages; but, if it does so, the judge 














Ry. Co. (1907), 16 Man. L. R. 512.— 
50. L. R. CAN. 


n. Defences—- Lameness of horse— 
Result of negligence of 


. = nary 
Special order surgeon.) — MILLETT v. ERNST (1920), 


STREET Ry. Co. 53 N.S. R.645.—-CAN, 
R. 482.—CAN. 0. Pleading gross negligence with 
general issue—Whether rags 1: de- 
udge.}— fective.) —ELLIS v. KANNa (1879), 6 
LECTRIC Nfid. L. R. 197.—NFLD. 
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66 NEGLIGENCE. 


Sect. 9.— Vehicles : Sub-sect.7. Sect.10. Parts IV., 
V. & Vi. Sects. 1,2, 3,4 & 5: Sub-sects. 1, 
8. Sects. 6-16.] 


will not allow it to be used.—BEAMON v. ELLICE 
(1831), 4C. & P. 585, N. P. 

428. ——— Plan of place of accident.]|—- BEAMOoN 
v. ELLICE, No. 427, ante. 

——— Matters forming part of res gesta.]— See 
EVIDENCE, Vol. XXII., p. 59, Nos. 331-384. 


Improper question—Whether plaintiff in- 
sured.]|—See EVIDENCE, Vol. XXII., p. 463, No. 
4859. 


Sect. 10.—LIABILITY OF OWNERS OF ANIMALS 
See ANIMALS, Vol. II., pp. 229-235, 247, 257, 
Nos. 198-230, 305, 378. 


Part 1V.—Negligence in relation to Wharves and Docks. 


See SHIPPING ; WATERS & WATERCOURSES. 


Part V.—Negligence in and Neglect of Statutory Duties. 


See PUBLIC AUTHORITIES; STATUTES, & Titles passim. 


Part Vi.—Negligence Arising out of Special Relations. 


Sect. 1.—AUCTIONEERS. 
Liability of auctioneer to vendor.|—-See AUCTION 
& AUCTIONEERS, Vol. III., pp. 27-29, 37, Nos. 202— 
204, 213, 214, 264. 


SEcT. 2.—BAILEES. 

See BAILMENT, Vol. III., pp. 58-70, 72-02, 98, 
99, 108, 109, 111-117, Nos. 33—74, 83-86, 96-118, 
133-240, 269-272, 333, 336, 339, 354-402. 

Liability of agister.|—-See ANIMALS, Vol. II., 
pp. 252, 253, Nos. 344-347. 


NoTe.—The references in this section are to 
BANKERS, Vol. ITI. 

Duty of bank—To honour acceptances.|——See 
p. 170, No. 281. 
To know customer’s signature.|—See p. 
172, No. 294. 
To inquire into transfer of account.|— 
See pp. 187, 188, No. 376. 
As to collection of cheques, bills, etc.|— 
See pp. 201-212, Nos. 457-528. 
As to payment of cheques, bills, etc.|— 
See pp. 200, 213-230, 237-243, Nos. 452, 529-627, 
665-692. 

As to payment of orders with receipt 
attached.|—See p. 243, Nos. 693-~-695. 
s to forged or altered cheques & other 
documents.]|—See pp. 231-237, Nos. 633-664. 
As to safe custody of securities & other 
valuables.|—See pp. 256, 257, Nos. 760—766. 
_ As to discounting bills.|—See p. 260, No. 
As to advances on bonds, scrip, etc.]— 

See pp. 273, 274, Nos. 852-854. 

Duty of customer—As to drawing cheques.|— 
See p. 172, No. 293. 
As to forged or altered cheques.|—Sce 
p. 230, Nos. 628, 629. 


—— As to pass book.|—-See pp. 244, 245, Nos. 
703-708, Pe 
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Negligence of customer as defence to action 
against bank.|—See pp. 126, 172, 231-233, 273, 
Nos. 25, 295, 635, 636, 640-644, 852. 

Liability of bank for negligence of employees.|— 
See pp. 148, 163, 164, 165, Nos. 175, 248, 254. 


Sect. 4.—BARRISTERS. 
Liability for negligence.|—-See BARRISTERS, Vol. 
II., pp. 337, 338, Nos. 268-275. 


Sect. 5.—CARRIERS. 
SuB-SECT. 1.—CAKRIAGE OF PERSONS. 

Liability for damage to passengers or their 
luggage. |—Sce CARRIERS, Vol. VIII., pp. 41, 48, 57, 
62, 64, 70-130, 227, Nos. 246, 299, 303, 376, 418, 
436, 463-870, 1462—1465. 

Liability of ferry owner.|——See FERRIES, Vol. 
XXIV., pp. 975, 976. 


SUB-SECT. 2.—CARRIAGE OF Goops. 
Liability for loss, damage, or delay.] — See 
CARRIERS, Vol. VITI., pp. 5-68, 137-143, 225-227, 
Nos. 1-462, 901-946, 1438-1465. 
Carriers as wWwarehousemen.|—Sce BAILMENT, 
Vol. III., pp. 79-82, Nos. 175-184. 


SuUB-SECT. 3.—CARRIAGE OF ANIMALS, 
See ANIMALS, Vol. II., pp. 275-282, Nos. 517- 
555; CARRIERS, Vol. VIII., pp. 130-135, Nos. 
872-893 ; FERRIS, Vol. XXIV., p. 975, No. 80. 


Sect. 6.—COMPANIES. 
Norre.—The references in this section are to 
CoMPANIES, Vols. IX. & X. 
Duties of promoter.|—See pp. 45, 46, Nos. 67— 


Part VI.—NEGLIGENCE ARISING OUT OF SPECIAL RELATIONS. 


Duty of company—As to oustody of share 

certificate on eran Pd p. 382, No. 2420. 
As to registration of transfer.|—See p. 382, 

Nos. 2421, 2422. 

Liability of directors.]|—See pp. 468-479, 471, 
487, 492, Nos. 3056-3074, 3088, 3193, 3232. 

Liability of secretary.|—See p. 543, No. 3579. 

Liability of auditor.|—See p. 556, Nos. 3675, 
3676. 

Liability of HMquidator.;}—See p. 1000, Nos. 
6942-6944. 





SEcT. 7.—EXECUTORS. 
Note.—The references in this section are to 
ExeEcuTors, Vols. XXIII. & XXIV. 
Duties of representative.|—See, generally, pp. 
318-530, Nos. 3820-5970. 
Liability of representative for own negligence. |— 
See pp. 257, 569, 658, Nos. 3146, 6068, 6849, 6850. 
Liability of representative for negligence of 
deceased.|—-See, generally, pp. 646-651, Nos. 
6728-6771. 
Liability of representative to pay costs.|—Sce 
p. 825, 827, 828, 830, 834, Nos. 8580, 8581, 8594, 
$595, 8597-8604, 8623, 8672. 


Sect. 8.—INNKEEPERS AND BOARDING-HOUSE 
KEEPERS. 


See INNS & INNKEEPERS, Vol. XXIX., pp. 
5-18, 19, Nos. 45-226, 243 ; LANDLORD & TENANT, 
Vol. XXX., pp. 517, 518, Nos. 1725-1730. 

429. Hotel keeper recommending visitor to 
private house—Accommodation at hotel not avail- 
able—Theft by visitor—Liability of hotel keeper.|— 
Deft., a hotel proprietor, had a visitor, for whom 
he had no longer a room, & asked pltf., who lived 
close by, to take the visitor in. During the 
visitor’s stay at the hotel there had been nothing 
to suggest that he was not perfectly respectable, 
& deft. formed the honest opinion that the visitor 
was a respectable man. On a previous occasion 
deft. had told pltf. that he would send only “ nice 
people”’ to her. Pltf. took the visitor in, & the 
visitor committed a theft. In an action for 
negligence on the part of deft. in not making 
inquiries about the visitor :—Held : onthe assump- 
tion that deft. was under a duty to pltf., yet, as 
no inquiries which deft. could have made could 
reasonably have led him to suspect that the 
visitor was not respectable, the action failed.— 
HUGHES v. BAILLY (1920), 36 I’. L. R. 398, D. C. 


SEctT. 9.—INSURERS AND INSURED. 
Duty of insurance agent.|—See INSURANCE, Vol. 
XXIX., pp. 78-82, Nos. 374-412. 
Duty of insurer to disclose.|—See INSURANCE, 


Vol. XXIX., pp. 49, 50, 168, Nos. 117-129, 1187- 


SEcT. 10.—MASTER AND SERVANT. 
Liability of master to servant.|—See MASTER & 
SERVANT, Vol. XXXIV., pp. 194 et seq. 
Liability of master to third persons for negligence 
of servant.|—See Master & SERVANT, Vol. 
XXXIV., pp. 28-27, 128-167, Nos. 26-55, 942- 


67 


Liability of shipowners for negligence of pilot.}— 
See SHIPPING. 

Liability of clubs for negligence of employees. |— 
Sce CLuBS, Vol]. VIII., pp. 518, 519, Nos. 89, 91. 


Srcr. 1]1.—MEDICAL PRACTITIONERS, DENTISTS, 
CHEMISTS, ETC. 


Liability of medical practitioners.|—-See MeEpr!- 
CINE & PHARMACY, Vol. XXXIV., pp. 548, 549, 
Nos. 67-~78. 

Liability of hospitals & public institutions.|— 
See MEDICINE & PHARMACY, Vol. XXXIV., p. 
550, Nos. 86, 87. 

Liability of chemists.|——-See MENDICINE & PHAR- 
MACY, Vol. XXXIV., p. 560, No. 198. 


Sect. 12.—MORTGAGOR AND MORTGAGEE. 

See MORTGAGE, Vol. XX XV., pp. 474, 476-480, 
483-485, 640, 644, Nos. 2087, 2098-2113, 2118— 
2120, 2124-2126, 2133-2136, 2161-2165, 2172, 
3702, 3743-3761. 


SEcT. 13.---PARTNERS. 
See PARTNERSHIP, pp. 372, 376, Nos. 490, 491, 
526-528, post. 


SEcT. 14.—PAWNBROKERS. 
See PAWNS & PLEDGES. 


SEcT. 15.—PRINCIPAL AND AGENT. 

Liability of agent to principal.|—-See AGENcy, 
Vol. I., pp. 429-448, Nos. 1214-1371. 

Liability of principal for negligence of agent.|— 
See AGENCY, Vol. I., pp. 600, 601, Nos. 2316-2321. 

Liability of agent for negligence of employees. ]— 
See AGENCY, Vol. I., p. 395, No. 975. 

Liability of agent of mine.|—-See MINEs, Vol. 
XXXIV., pp. 738-741, Nos. 1153-1173. 

Liability of stock-broker.] — See Srock Ex- 
CHANGE. 


Sect. 16.—PUBLIC AUTHORITIES, BODIES 
AND OFFICIALS. 


See, generally, PUBLIC AUTHORITIES. 

Liability of sheriffs.|-See EXECUTION, Vol. 
XXI., pp. 472, 535, 542, 5438, 545, 580, 581, Nos. 
528, 529, 1103, 1168-1179, 1204, 1567-1576; 
SHERIFFS & BAILIFFS. 

Liability of officer of county court.|—See 
Country Courts, Vol. XITI., pp. 453-455, Nos. 34, 
35, 48, 44, 49, 59. 

Liability of returning officer at municipal 
election.|—See ELECTIONS, Vol. XX., p. 187, Nos. 
1633-1635. 

Liability of clerk of the peace.|—See Maais- 
TRATES, Vol. XX XITI., p. 380, Nos. 898, 899. 

Liability of Postmaster-General.|—See Post 
OrFfick; TELEGRAPHS & TELEPHONES. 

Liability of Crown for og 2s ad of officers.|— 
See CONSTITUTIONAL Law, Vol. XI., p. 522, Nos. 
282-288. 

F 2 
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Sect. 17.—SHIPOWNERS. 
See, generally, SHIPPING. 
Liability for damage to fisheries.]— See FISHERIES, 
Vol. XXV., pp. 39, 40, Nos. 366-376. . 
Jurisdiction of Admiralty Courts.] —See Ap- 
MIRALTY, Vol. I., pp. 189-149, Nos. 467-570. 


Sect. 18.—SOLICITOR AND CLIENT. 
See SOLICITORS. 


Secr. 19.—STOCKBROKERS. 
See STocK EXCHANGE. 


SrecT. 20.—SURETY AND CREDITOR. 

Effect of negligence of creditor.|—-See GUAR- 
ANTEE, Vol. XA VI., pp. 188-190, Nos. 1450-1463, 
1467-1473. 

Duty of creditor on avoidance of guarantee.|— 
See GUARANTEE, Vol. XXVI., pp. 210, 211, Nos. 
1657-1661. 

Duty of surety on avoidance of guarantee.|— 
See GUARANTEE, Vol. XXVI., p. 211, Nos. 1662- 
1664. 


Sect. 21.—TRUSTEES. 
See, generally, TRusTs & TRUSTEES. 
Trustees of savings banks.|—-See BANKERs, Vol. 
IIJ., p. 136, Nos. 103, 104. 


SEcT. 22.—VENDOR AND PURCHASER. 
Sale of land.|—See SALE oF LAND. 
Sale of goods.|—See SALF oF Goons. 
Negligence affecting constructive notice.|—Sce 
Equity, Vol. XX., pp. 319-329, Nos. 662-729. 


NEGLIGENCE. 


Sect. 23.—PERSON PROFESSING SPECIAL 
See Part I., Sect. 2, sub-sect. 3, E. (6), ante. 


Secr. 24.—OTHER CASES. 

430. Liability of clergyman — Neglect to cele- 
brate divine service.|—No action on the case lies 
against a parson bound to celebrate divine service, 
etc., in a chapel within a manor, to the lord, 
hominibus, tenentibus et servientibus suis, for a 
breach of his duty.—WILLIAMs’s CASE (1592), 5 
Co. Rep. 72b; 77 EB. R. 163. 

Annotations :—Consd. Jones v. Stone (1700), 1 Ld. Raym. 
578. Refd. Marys’s Case (1612), 9Co. Rep.111b. Mentd. 
Fowler v. Sanders (1617), Cro. Jac. 446 ; 

1618), Cro. Jac. 490; Jeveson v. Moor (1699), 12 Mod. 


tep. 262; Ashby v. White (1704), 2 Ld. Raym. 938; 
Kendall v. John (1708), Fortes. Rep. 104. 


431. Negligence in regard to bill of exchange— 
Duty of holder.|—UNION BANK OF SPAIN & 
ENGLAND v. LEVISON (1887), 4 'T. lL. R. 13. 
.|—See, generally, BILLS OF EXCHANGE, 
Vol. VI., pp. 221-297, Nos. 1379-1979. 

Duty to exclude facilities for alteration.]- 
See BILLS OF EXCHANGE, Vol. VI., pp. 383, 384, 
Nos. 2516-2518. 

432. Failure of transferee to inquire into 
title—-Not available as defence.|—-Mere negligence 
on the part of the transferee of a negotiable 
instrument to avail himself of means at his disposal 
to detect the bad title of the transferor, cannot be 
pleaded as a defence to an action on the instru- 
ment by the transferee.—VENABLES v. BARING 
BRoruHERS & Co., [1892] 3 Ch. 527; 61 L. J. Ch. 
609; 67 L. T.110; 40 W. R. 699; 36 Sol. Jo. 556. 

Negligence in certification of lunatic.] — See 
ee Vol. XX XITI., pp. 265-267, Nos. 1850- 

Duty of administrator of convict’s estate.| — 
See CRIMINAL LAW, Vol, XIV., pp. 495, 496, Nos. 
5459-5461. 

Negligence of underlessee—Exclusion of relief 
against forfelture.|—-See LANDLORD & TENANT, 
Vol. XXXI., p. 496, Nos. 6424, 6425. 

Negligence of witness—Liability for giving false 
evidence.|—-See EVIDENCE, Vol. XXII., p. 445, 
No. 4628. 

Negligence of grantee of bill of sale.|—See 
BILLs OF SALE, Vol. VII., p. 135, No. 762. 

Liability of directors of building society.|—See 
BUILDING SOCIETIES, Vol. VII., p. 472, No. 112. 











Part Vil— Children. 


Sect. 1.—DUTY TO TAKE CARE. 


See, generally, Part I., Sect. 2, ante. 

433. Liability dependent on breach of duty.|— 
A child three years & a half old strayed upon a 
railway & had its leg cut off by a passing train :-— 
Held : in the absence of any evidence to show that 
the child got there through some neglect or default 
on the part of the co., they were not responsible 
for the injury. 

I was wholly unable to discover any evidence of 
negligence on the part of the servants of the co. 
(ERLE, C.J.).—SINGLETON v. EASTERN COUNTIES 
Ry. Co. (1859), 7 C. B. N. 8. 287; 114 EB. RB. 827; 
sub nom. SINGLETON v. SOUTH-EASTERN Ry. Co., 
34 L. T. O. S. 67. 

434. inca t line crossed a public foot- 
path on the level; but defts. had not erected any 





gate or stile, as provided by Railways Clauses 
Consolidation Act, 1845 (c. 20), s. 61. PItf., a 
child of four years & a half old, having been sent 
on an errand, was shortly afterwards found lying 
on the level crossing, a foot having been cut o 
by @ passing train :—Held: there was evidence to 
go to the jury that the accident was caused by the 
neglect of defts. to fence.—WILLIAMS v. GRHAT 
WESTERN Ry. Co. (1874), L. R. 9 Exch. 157; 43 
L. J. Ex. 105; 31 L. T. 124; 22 W. R. 581. 

Annotations :—Distd. Wakelin v. L. & S. W. Ry. (1886), 12 

App. Cas. 41. Consd. Jones v. Canadian Pacific Ry. 

(1913), 838 L. J. P. C. 13. 

435. ———_.]—-In a field belonging to defts., 
& abutting on a highway, children were in the habit 
of playing. A cart track crossed the field to a 
level crossing over a railway, & on the other side 
of the railway there was a piece of land used for 
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the purpose of tipping rubbish. By arrangement 
with the railway co. defts. had the use of the tip, 
& their carts were constantly crossing the field to 
the tip. Pltf., a child of one year & nine months, 
who had been playing i in the field wandered to the 
level crossing, & then along the railway line, where 
she was injured by a passing train. There was no 
evidence that any child playing in the field had 
ever before gone over the level crossing. In an 
action to recover damages in respect of those 
injuries, the jury found that defts. were negligent 
in leaving the Bhs from the highway into the field, 
& also the level crossing gate open, & judgment was 
entered for pltf.:—Held: pltf. was not entitled 
to recover inasmuch as the facts did not establish 
any duty on the part of defts. towards pltf., & 
there was no evidence that the accident was in fact 
caused by any act or omission of defts.’ servants. 
The real causa causans of the accident was the 
gross neglect of the father & mother (VAUGHAN 
WILLIAMS, L.J.).—SCHOFIELD v. BOLTON CORPN. 
(1910), 26 T. L. R. 2803; 54 Sol. Jo. 213, C. A. 
Annotations :—Refd. Joukine v. G. W. Ry., [1912] 1 K. B. 
525; Latham v. Johnson & Nephew, (1913] 1K.B. 398. 
436. .|] — The owners of an hotel with a 
yard adjoining covenanted with the tenant to keep 
the outside of the premises in good structural repair 
& condition. The yard was separated from the 
highway by a wall made of upright flagstones, 
which had not been repaired & was in a rotten & 
dangerous condition. A child who was lawfully 
in the yard, while playing with other children 
there, placed her hands on a part of the wall which 
fell, causing her serious injury :—Held: the 
owners not being in occupation & control of the 
premises were not liable in negligence to an 
invitee, & although the condition of the wall was 
such as to make it a public nuisance to persons 
passing along the highway, pltf. had no right of 
action, as the accident happened to her when she 
was in the yard, & not on aa premises.— 
BROMLEY v. MERCER, [1922] 2 K. B. 126; 91 
L. J. K. B. 577; 127 L. T. 2823; 38 T. L. R. 496, 


C. A. 
.] — Children were, to the knowledge 








437. 
of applts., in the habit of swinging on applts.’ 
gate, which was defective. Whilst doing so a child 
of resp. was killed, & resp. brou ht this action 
against applts. for damages :—Held: the case was 
not so clear that it ought to be stopped in limine, 
& that it should go to trial. 

In order to get a verdict, pursuer must not only 
show a breach of duty, but must show that the 
accident occurred owing to that breach of duty 
(LORD DUNEDIN).—DARNGAVIL COAL Co., ar A 
M‘KINLAY (1923), 128 L. T. 772; 87 J. P. 

67 Sol. Jo. 276, H. L. 

438. Proper precautions taken.) — BAILEY v. 
NEAL (1888), 5 T. L. R. 20, D. C. 

4389. Legality of right of child in particular 
place—Origin or mode of acquisition immaterial.|— 


PART VII. SECT. 1. 


438 1. Proper precautions 
SHILSON v. NORTHERN ONTARIO LIGHT 
& POWER Co., gre ade = O.L. R. 
449; 160. W. N. —CA 


PART VII. SECT. 2, SUB-SECT. 2 2.—B. interferenco of 


art in the game which he was play- 
ng, & where the owner had no reason 
to Base rers hot danger to children from 
th which was harmless 
in itself in ite proper position & waa, 
unknown to the owner, mado capable 
of harm only by the mischievous 
some 
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CooKE v. MIDLAND GREAT WESTERN Ry. OF 
IRELAND, No. 450, post. 

440. Against concealed trap.|] —- LATHAM  ». 
JOHNSON (R.) & NEPHEW, LtD., No. 223, ante. 

Employment of young persons.|}—See Master & 
SERVANT, Vol. XXXIV., p. 195, Nos. 1594-1597. 

CoB aoe - temptation J—See Sect. 2, sub- 
sect. 2, B., 

Danger.] ae Sect. 2, sub-sect. 2, C., post. 

Trespassers, licencees or invitees ]--See Sect. 2, 
sub-sect. 3, post. 


Secr. 2.—DEGREE OF CARE REQUIRED. 
SuB-sEcT. 1.—IN GENERAL. 
See, generally, Part I., Sect. 2, sub-sect. 3, ante. 
441. General rule.]—-GLAsGOW CORPN. vw. 
TAYLOR, No. 453, post. 


2.—KNOWLEDGE IMPOSING HIGHER 
DEGREE OF CARE. 
A. Natural Disposition of Children. 

442. Knowledge of disposition presumed.] — 
LyNcH v. NURDIN, No. 118, ante. 

443. -] — Pltf., a boy of the age of four 
years, while passing along a highway, climbed upon 
a fence situate upon deft.’s adjoining land & 
separating it from the highway, for the purpose 
of looking at other boys at play on the further side 
of the fence, & not for the purpose of climbing 
over it. The fence, which was so defective as to 
constitute a nuisance, fell upon pltf. & injured 
him :—Held: as pltf. in climbing upon the fence 
was merely indulging the natural instinct of a boy 
of his age, & doing an act which deft. ought to have 
contemplated as likely to be done by children 
using the highway, deft. was not entitled to avail 
himself of the defence that the injury was caused 
by pltf.’s own act, & pltf. was entitled 2 recover.— 


SUB-SECT. 





JIARROLD v. WATNEY, [1898] 2 Q. 320; 67 
L. J.Q. B. 771; 78 L. T. 788; 46 W. . 642 ; 14 
T. L. R. 486; 42 Sol. Jo. 609, ©. A. 
Annotations : :—Distd. Giles v. L. C. (1903), 68 J. P. 10. 
Consil. Barker v. Herbert, (1911) 2 rs B. 633; Latham 
Johnson & Nephew, [1913] 1 B. 398; Hardy v. 


CG. L. Ry., [1980] . K. B. 459. Dista. Bromley v. Mercer, 

2 K.B Refd. McDowall v. G. W. Ry., [1903] 
2K. B. S31 ‘Glasgow Corpn. v. Taylor, {1922} 1 A. C. 
44. Mentd. Job Edwards v. Birmingham Navigations, 
(1924) 1 K. B. 341. 


444. ——.|—-CooKE v. MIDLAND 
WESTERN Ry. OF IRELAND, No. 450, post. 


B. Existence of Allurement or Temptation. 
445. Duty to guard against.)—— LATHAM  v. 
JOHNSON (R.) & NEPHEW, LTD., No. 223, ante. 
446. Neglect to take precautions against. ] — 
LYNCH v. NURDIN, No. 118, ante. 


GREAT 


- Co. v yas (1907), 3 E.L. R 
ine, 127 aly 
446 iii. —— enone v BRITISH 


COLUMBIA ELECTRIC Ry. Co. & 
tar ala al CREOSOTING Co. "(1915), 32 

» iL. R. 39 9 WwW. W 753; 235 
ne Pr ia 643 CAN. 


=) ue CeE 


a eg v. GRIMSBY 


Pp. General rule.J—The owner of PLAWIUK v. _ ADVANC RUMBELY 
machinery on unfenced ground iayhag THRESHER Co. INCORPORATED (Alta. ) Yilsage,, 108 URE: 2 D. L. R. 1096 ; 66 


to children as a place a pla 
is not liable for an injury to a oni 
incurred in the course of his p 
whew whe child is not allured to rit 
piace bY, the machinery, or tempted 
sally a e with it whilst there, where the 
he was making of it bia oe hurt 
was merely incidental to & had no 


ae 70 D. iL. 
. 866.—C. 


R. 533 5 
AN 


446 i. Neglect to 
against.}—PRATTIS v. 
bea a (1915), 15S. R. N.S. W. 232. 


446 ti, ———.]}—CANADIAN PACIFIC 


(1922) 3 Wino 


Ee re ly v. 
TRLEPHONE od, LTpD. (1889), 3 16 NR. 
B67. of Sess.) 675; 26 Sc. L. R. 612.— 


at precautions 
BEXLEY MUNI- 


—ROYANv. M‘LENNANS 
sie), i 17, 1, Be (Gt. ot Seas.) 103; 27 
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Sect. 2.—Degree of care required: Sub-sect. 2, B. & 
C.; sub-sect. 3. Sects. 3 & 4: Sub-sect. 1.] 


447. -]—Deft. occupied a cellar in Maiden 
Lane where workmen of his were engaged in scene 
painting. The area over the cellar was open, & 
there was a protecting bar round the opening. 
On Aug. 16, 1884, a little girl was leaning against 
the rail looking down into the cellar, watching 
the men at their work, when it gave way, & she 
fell down into the area & was severely injured. 
The judge was of opinion that there was no case 
against deft. as the child was not when she fell 
using the highway, & had no right to lean against 
the bar, & so he directed a verdict for deft. :— 
Held: there must be a new trial, as there was 
evidence of negligence which ought to have gone 
wr Ware jury.— JEWSON v. GaTTI (1886), 2 T. L. R. 

1, C. A. 

Annotations :—Consd. Harrold v. Watney, [1898) 2 Q. B. 
320 ; Latham v. Johnson & Nephew, [1913] 1 K. B. 398; 
Glasgow Corpn. v. Taylor, [1922) 1 A. GC. 44. efd. 
Cooke v. Mid. G. W. Hy. of Ireland, [1909] A. C. 229; 
Barker v. Herbert, [1911] 2 K. B. 633. 








448. -} —- COOKE v. MIDLAND GREAT 
WESTERN Ry. oF IRELAND, No. 450, post. 

449. ——.]—GLascow CoRPN. v. TaYLor, No. 
453, post. 


C. Existence of Danger. 

450. Duty to guard against.]— A railway co. 
kept a turntable unlocked, & therefore dangerous 
for children, on their land close to a public road. 
The co.’s servants knew that children were in the 
habit of trespassing & playing with the turntable, 
to which they obtained easy access through a 
well-worn gap in a fence which the railway co. 
were bound by statute to maintain. A child 
between four & five years old playing with other 
children on the turntable having been seriously 
injured :—Held: there was evidence for a jury 
of actionable negligence on the part of the rail- 
way Co. 

(There was] evidence from which a jury might 
well infer not merely a licence, but an invitation, 
which fixed defts. with a high responsibility 
towards those people to whom such an invitation 
would mainly appeal, namely, those who from their 
tender age would be deemed incapable of caution 
& therefore of contributory negligence (LorD 
COLLINS). 

The authorities from Lynch v. Nurdin, No. 118, 
ante, downwards establish, it would appear to me, 
first, that every person must be taken to know 
that young children & boys are of a very inquisi- 
tive & frequently mischievous disposition, & are 
likely to meddle with whatever happens to come 
within their reach ; secondly, that public streets, 
roads, & public places may not unlikely be fre- 
quented by children of tender years & boys of 
this character; &, thirdly, that if vehicles or 
machines are left by their owners, or by the 
agents of the owners, in any place which children 
& boys of this kind are rightfully entitled to fre- 
quent, & are not unlikely actually to frequent, 
unattended or unguarded & in such a state or 
position as to be calculated to attract or allure 

° -] — HoRsBURGH : 
SHEACH (1900), 3 F. (Ct. ‘ ; 
38 Se. Lele 19} ; 88d. 1 38l BeOr 


i hs viii. Wie es GLascow 
UTH ESTER Y. - 
446 ix. ——.]—Boyp v, GLasaow 
IRON & STEEL Co., Lrp., i oF 
758.—SCOT. ea 


BRIDGE’ Maaisnar ee Med, Goa: 
ES, e je 


Cd 


460 i. Duty to 
283.—CAN. 


v. | PART VII. SECT. 2, SUB-SECT. 2.—C. 


gua: 2 em 
CARROLL v. FREEMAN (1893), 23 O. I. 


450 ii. ——.J—McSHANEv. TORONTO, 
HAMILTON & BUFFALO Ry. Co. (1899), 


31 QO. Rk. 185.—CAN 

450 iii. ———.}—SramMoNE v. FANCY, 
[1924] 1 D. L. R. 650; 56 N. 8. RB. 
487.—CAN. 


450 iv. —-—.]—When persons engaged 
in dangerous operations know ‘that 


NEGLIGENCE. 


ese boys or children to intermeddle with them, 
pare be dangersis if intermeddled with, then the 
owners of those machines or vehicles will be 
responsible in damages for injuries sustained by 
these juvenile intermeddlers through the negligence 
of the former in leaving their machines or vehicles 
in such places under such conditions, even though 
the accident causing the injury be itself brought 
about by the intervention of a third party, or the 
injured person, in any particular case, be a tres- 
passer on the vehicle or machine at the moment 
the accident occurred (LORD ATKINSON). 

The origin of the legal right to be in the par- 
ticular place in which the boy or child comes in 
contact with the vehicle or machine, or the mode 
in which that legal right has been acquired, is, 
in my view, irrelevant. The right may be only 
the restricted right of a bare licencee, or it may be 
the more extended right of a person invited 
(LoRD ATKINSON).—COOKE v. MIDLAND GREAT 
WESTERN Ry. OF IRELAND, [1909] A. C. 229; 78 
L. J. P. C. 763; 100 L. T. 626; 25 T. L. R. 375; 
53 Sol. Jo. 319, H. L. 

Annotations :—Consd. Lowery v. Walker, [1910] 1 K. B. 
173; Schoficld v. Bolton Corpn. (1910), 26 T. L. R. 
230; Clinton v. Lyons, [1912) 3 K. B. 198. Distd. Jonkins 
vw. G. . Ry., (1912) 1 K. B. 525. xpld. Latham v. 
Johnson & Nophew, [1913] 1 K. B. 398. Consd, Crano 
v. South Suburban Gas Co., (1916) 1 K. B. 33. Expld. 

Hardy v. C. L. Ky., [1920] 3 K. B. 459. Consd. Glasgow 


Corpn. v. Taylor, (1922) 1 A. ©. 44. Refd. Barker v. 
Howbert, 11911) 2K. B. 633; Rickards r. Lothian, [1913] 


A. C. 263; Wheeler v. Morris (1915), 113 L. T. 644; 
Mersey Docks & Harbour Board v. Procter, [1923] A. C. 
253. 


451. ——-.|—LATHAM v. JOHNSON (Kt.) & 


NEPHEW, LTp., No. 223, ante. 





452. Danger not familiar or obvious.| — 
GLASGOW CORPN, v. TAYLOR, No. 433, post. 
453. Danger familiar or obvious.|— 





Where the danger is familiar & obvious no special 
responsibility attaches to the owner of land in 
respect of an accident to a child of tender years: 
but where the damage is not familiar & obvious, 
but is known to the owner of the land, he is not 
justified in allowing things of attractive appcar- 
ance, known to him to be dangerous, to be in a 
place of public resort & recreation without any 
special care & warning. nor 

The liability of defts. in cases of this kind rests, 
I think, in the last resort upon their knowledge 
that by their action they may bring children of 
tender years, unable to take care of themselves, 
yet inquisitive & casily tempted, into contact, 
in a place in which they, the children, have a 
right to be, with things alluring or tempting to 
them, & possibly in appearance harmless, but 
which, unknown to them & well known to defts., 
are hurtful or dangerous if meddled with (Lorp 
ATKINSON). 

A measure of care appropriate to the inability 
..-. of those who are immature... is due 
from others, who know of or ought to anticipate 
the presence of such persons within the scope & 
hazard of their own operations (LORD SUMNER'.— 
GLasGow CoRPN. v. TAYLOR, [1922] 1 A. C. 44; 
91L. J. P. C. 49; 126 L. T. 262; 86 J.P. 89; 
38 T. L. R. 102: 20 L. G. R. 205, H. L. 


those who are too young or tuo infirm 
to take care of themselves arc exposed 
to risk therefrom they are charged with 
a special duty for their protection.— 
HAUGHTON v. NORTH BRITISH Ry. Co. 
(1892), 20 H. (Ct. of Sess.) 113; 30 
Sc. L. R. 1 COT. 


450 v. -]-——HASTIE v. EDINBURGH 
MAGISTRATES, [1907] S. C. 1102; 44 
8c. L. R. 829 ? 15 8. L. J 194.—8COT. 

450 vi. -)— TRANSVAAL PROVIN- 
OIAL ADMINISTRATION v. COLEY, [1925] 
App. D. 24 


rad ayainst 
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SUB-SECT. 3.—WHEN CHILD TRESPASSER, 
LICENCEE OR INVITEE. 
See, generally, Part II., Sect. 1, sub-sects. 2, 
3, 4, ante. 
Bate Trespasser.|—-LYNcH v. NURDIN, No. 118, 
ante. 


455. ——-.|—-PENNINGTON v. SIMPSON (1867), 
15 L. T. 631. 
456. ——.|—-CookE v. MIDLAND GREAT 


WESTERN Ry. OF IRELAND, No. 450, ante. 

457. -|—A railway co. had at one of their 
stations in London a moving staircase which led 
from the booking hall to the underground plat- 
forms next the lines. The staircase was open to 
the street in the sense that there was no physical 
obstruction to prevent any one in the booking 
hall walking on to the staircase. There was a 
ticket collector stationed at a barrier at the bottom 
of the staircase. Children from the neighbour- 
hood were in the habit of frequently, especially 
in the evening, playing upon the staircase by 
running down it & up again, but they were always 
warned off both by the ticket collector at the 
bottom & by the clerk in the booking office. 
A railway policeman, whose duties took him into 
the booking hall twice an hour, always drove the 
children away when he saw them there. On the 
evening of the accident hereinafter mentioned 
the policeman drove the children away, but when 
he was gone they returned, & with them was 
pitf., a boy of five & a half years of age, in charge 
of an older boy. The latter before going into the 
booking hall looked round to see if the policeman 
had gone away. The older boy played on the 
staircase, leaving pltf. in the booking hall. In 
the booking hall the rubber band, which worked 
the staircase round a wheel, was open to sight & 
touch by any one in the booking hall. Pltf. placed 
his hand in such a position that it was caught 
by the moving band & seriously injured. Pité. 
claimed damages, on the ground that defts. were 
negligent in that they took no precaution to pre- 
vent children from playing in the booking hall & 
on & with the staircase, & permitted pltf. to be 
in the booking hall, & did not guard or watch the 
staircase or wheel & moving balustrade :—Held : 
ptf. was, in the circumstances, a trespasser, & 
defts. were not liable-—HarbDy »v. CENTRAL 
LONDON Ry. Co., [1920] 3 K. B. 459; 89 L. J. 
K. B. 1187; 124 L. T. 1386; 36 T. L. R. 843; 
64 Sol. Jo. 683, C. A. 





PART VII. SECT. 2, SUB-SECT. 3. Brown (1857), 20 Dunl. (Ct. of Sess.) 
238; 30 Sc. Jur. 124.—SCOT. 


454 i. T'respasser.)—- PATTERSON 1 
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458. Licencee.|—-CooKE v. MIDLAND GREAT 
WESTERN Ry. oF IRELAND, No. 450, ante. 

459. ——.] —- LATHAM _v. JOHNSON (R.) & 
NEPHEW, Lrp., No. 223, ante. 

460. -|]_— JENKINS v. 
Ry. Co., No. 283, ante. 

461. Invitee.}-—CooKE v. MIDLAND GREAT 
WESTERN Ry. oF IRELAND, No. 450, ante. 

462. ——_.| —-LaTHAM v. JOHNSON (R.) & 
NEPHEW, Lrp., No. 223, ante. 


GREAT WESTERN 





Sect. 3.—INTERVENTION OF THIRD PARTY. 

See, generally, Part I., Sect. 4, sub-sect. 3, ante. 

463. Whether available as ai defence.|— 
LYNCH v. NURDIN, No. 118, ante. 

464. .] — Deft. exposed in a public place 
for sale, unfenced & without superintendence, a 
machine which might be set in motion by any 
passer by, & which was dangerous when in motion. 
Pitf., a boy four years old, by the direction of his 
brother, seven years old, placed his fingers within 
the machine whilst another boy was turning the 
handle which moved it, & his fingers were crushed : 
—Held: pltf. could not maintain any action for 
the injury.— MANGAN v. ATTERTON (1866), L. R. 
1 Exch. 239; 4H. & C. 388; 35 L. J. Ex. 1613 
sub nom. ATTERTON v. MANGAN, 14 L. T. 411; 
30 J. P. 360; 14 W. R. 771. 
say :—Consd. Clark v. Chambers (1878), 3 Q. B. D. 


GREAT 





465. ——.]—-CooKE v. MIDLAND 
WESTERN Ry. or IRELAND, No. 450, ante. 


Sect. 4.—CONTRIBUTORY NEGLIGENCE. 
SUB-SECT. 1.—OFr CHILD. 

See, generally, Part XI., post. 

466. When child incapable of contributory neg- 
ligence When incapable of caution.|—-COOKE 
v. MIDLAND GREAT WESTERN Ry. OF IRELAND, 
No. 450, ante. 

487. Contributory negligence of child & adult 
distinguished.|—-LyNcH v. NURDIN, No. 118, ante. 

468. .|—Defts., a railway co., in place of 
a public footway crossing their line on the level, 
built a bridge over their line, & also over a road- 
way adjoining. The bridge was fenced with 





sufficient contributory negligence on 
the part of such persons to constitute 
efence. No such contributory 








WOOLLAHRA BoROUGH (1895), 16 . 

N.S. W. L. R. 228; 12N.8.W. W.N. PART VIL SECT. 4, SUB-SECT. 1. egligonce could be attribute’ oe 
63.—-AUS. q- General rule.}—A boy of five Winnipga ExecTRIO Ry. Co. (1908), 
454 ii, ——.] — SmitH v. Hayus years may be guilty of contributory 43 Man, L. R. 134; affd. (1909), 41 

(1898), 29 O. KR. 283.—CAN. negligence if he does not take the care ¢ CG RR. 431,—CAN. 
454 ili 1 of himself which is to be expected of ae ? 
° -]}--NEWELLYV.CANADIAN  g child of that age, as, for example, if t. -}--GRANT v. CALE 
iweta Ry. Co. (1906), 12 0. L. R. 215 jn broad daylight he runs up against DONIAN Ry. Co, (1870), 9 Macph. 
» W. R. 771.—CAN. an obvious obstacle on the pavement oe Sess.) 258; 43 Se. Jur. 115. 


454 iv. ———.}— ROBINSON v. HAVE- 
537; 60. -N. 90; 70. W.N. 60.— 

454 v. ——.J—WALLACE v. PETYIT : 
(1923), 55 O. L. R. 82.—CAN. 





of a street.—PLANTZA v. 
CorRPN., [1910] S. C. 786.—SCOT. a. 

466 i. When child incapuble of con- 
ory negligence—When 
of cautton.}—MOINTYRE v. BUCHANAN 
(1857), 14 U. Cc. R. 581.—CAN. 


GLASGOW 

Child aged fifteen years.] 
—A bo of 15 can be guilty 
of contributory negligence. — ALLIS- 
CHAMBBRS-BULLOCK  Co., TD. 
Boupvuo (1908), 6 KE. L. R. 185.—CAN. 





incapable 





454 vi. .}— VERDUN CITY v. 466 i. —— ——.}BURBIDGK v. db. Child aged eleven years.] 
YEOMAN, fides Sy D. L. li. 448; [1925] SraRrR MANUFACTURING Co., LTbD. -—MUELLER vv. BRITISH COLUMBIA 
S.C. Rh. 177.—CAN. telat 54 N.S. R. 121; 56 D. L. R. Execrric Co. (B.C.) (1911), 19 W. L. R. 


WESTERN Gas, LIGHT, HEAT & POWER 
11925) 


Co., 4D. L. R. 529; ° 

454 vill. —-—.]—DavIDSON v. MONK- 
LANDS Rys. Co. (1855), 17 Dunl. (Ct. 
oF ese) 1038; 27 Se. Jur. 541.— 


464 ix, ——.J—BaLFour v. Barry & 


r.—— Child aged six ale 6. 3 
It is negligence in a co. operat. years of age, pla 
electric cars on the streets of a city not 
to have such guards for the front 
wheels as will prevent persons falling 
on the track from be 
& the co. will be liable in damages 
any person injured in 
of such nogligence, unless there is 


boy of eleven 
tag in a public 
street, was run over by a motor car :— 
Held: he was of an age to know that it 
was dangerous to run across a street 
sroquenton by motor cars without 

ng proper care, & he had been 
guilty of contributory negligence & 
was not cntitled to Sanaces—— 





eae, ey 


run over, 
to 


consequence 
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Sect. 4.—Contributory negligence: Sub-sects. 1 & 2. 
Sects.5 & 6. Part VIII.) 


wooden hoardings, where it crossed the rails, & 
with open ornamental work, with triangular 
openings, where it crossed the road. Pitf., a child 
about four years of age, went upon the bridge, 
in company with another child, for the purpose 
of crossing over, & instead of walking straight 
forwards, he placed his back against the hoard- 
ings, & slid along, until he came to the ornamental 
ironwork, when he fell through backwards on to 
the road, & was injured. In an action to recover 
compensation, evidence was called to speak to 
the dangerous character of the bridge. The jury 
found that pltf. was lawfully using the bridge 
when the accident occurred, & that the bridge 
was not reasonably safe for all Her Majesty’s 
subjects :—Held: there was evidence of negli- 
gence to go to the jury, & it was defts.’ duty to 
keep the bridge in such a state as not to be 
dangerous to any one using it in a lawful manner, 
& there was no negligence on the part of pltf. 
contributory to the accident. 

_ What may amount to contributory negligence 
In @ grown up person may not be so in the case 
of a child of pltf.’s age (KELLY, C.B.).—Lay v. 
MIDLAND Ry. Co. (1875), 34 L. T. 30; previous 
proceedings (1874), 30 L. T. 529. 

469. Whether bar to relief.) — Contributory 
negligence does not disentitle an infant of tender 
age to recover for an injury sustained ; otherwise 
where such injury is occasioned entirely by the 
negligence of the infant.—GaRDNER v. GRACE 
(1858), 1 F. & F. 359, N. P. 

470. -]— Defts. were owners of a ware- 
house, in front of which was a cellar in a public 
street. The opening of the cellar was covered 
with a flap or lid, which defts. raised, & leant 
against a wall, when they wanted access to the 
cellar. While it was leaning against the wall, 
pltf. H., a young child, who had been warned not 
to meddle with it, climbed up upon it, & caused it 
to fall upon himself, & he was injured by the fall : 
—Held: defts. were not liable for the injury. 

The lid also fell upon & injured other pltf. A.: 
—Held: defts. were not liable to him, if he was a 
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joint actor with H.; they were liable, if he was 


not.—HvuGHES v. MACFIE, ABBOTT JU. MACFIE 
(1868), 2 H. & C. 744; 3 New Rep. 394 ; 33 
L. J. Ex. 177; 9 L. T. 613; 10 Jur. N. S. 682 ; 
12 W. R. 315; 159 E. R. 308. aoa 
long :— sid . Gatti (1886), _L. R. 
ie Big aay GPS aha ae i 
ooh. T. 5298 Clark v: Chambers (1878), 3 Q. B. D. 327. 
Negligence of party in charge of child.]—Sec 
Sect. 5, post. 


SuB-sEcT. 2.—OFr PERSON IN CHARGE OF 
CHILD. 


471. Whether valid defence — Identification of 
child with person in charge.]—Pltf., a child of 
five years old, was under the care of his grand- 
mother, who purchased a ticket for him, & another 
for herself, to go from A. to B. on defts.’ railway. 
While crossing the line at A. to be ready for their 
train they were both knocked down & injured by 
another train. The accident was partly owing 
to defts.’ negligence, & partly to such negligence 
on the part of the grandmother as would disentitle 
her to recover damages from defts. for the injury : 
—Held: pltf. not being able to take care of him- 
self, & being under his grandmother’s care, there 
was such an identification between the grand- 
mother & pitf., that, by reason of her negligence, 
pitf. was unable to maintain an action for the 
inju to himself.—WaAITE v. NORTH EASTERN 
Ry. Co. (1859), E. B. & E. 728; 28 L. J. Q. B. 
258; 32 L. T. O. S. 334; 5 Jur. N.S. 936; 7 
W.R. 311; 120 E. R. 682, Ex. Ch. 


Annotations :—Consd. Armstrong v. L. & Y. Ry. (1875), 
. R. 10 Exch. 47. Distd. Mills v. Armstrong, The 
Bernina (1888), 13 App. Cas. 1. Refd. Austin v. G. W. 
Ry. (1867), 8 B. & 8S. 327; Rooth v. N. E. Ry. (1867), 
L. K. 2 Exch. 173. Mentd. Spaight v. Tedcastle (1881), 
viaee Cas. 217; Nunan v. Southern Ky., (1923) 2 K. B. 


Compare Part XI., Sect. 5, post. 


472. Negligence of person in charge real 
causa causans of accident.)—ScHOFIELD v. BOL- 
TON CORPN., No. 435, ante. 





HARGRAVE v. HART (Man.) (1912), severely injured by the wheels as to 469 i. Whether bar to relief.j— 

22 W. L. RK. 710; 9 D. L. R. 521.— necessitate amputation. In an action WALLACE v. CANADIAN PACIFIC Ry. 

CAN. o cues at ee of the ried ar ele rh we a R. a. 40.W.N. 
d. Child aged cight years.}— 9 e boy aga e@ owners 0 e 33 ; np Wie | — ‘ 

It is not the law in Ontario that no machine on the ground that as they 


child of eight years can be guilty of had left a da 
of the particular child is the t.— 


DOWNING v. GRAND TRUNK Ry. Co. machine having 


ngerous machine in a 


contributory negligence, the capacity uure peat Hue de lable for any §39 


469 ii. ——-.J—MORAN t. BURROUGHS 
(1912), 27 O. L. R. 539; 40. WL. N. 


icc Meld: the ; 10 D. L. R. 181.—CAN. 


been made secure 
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(1921), 49 O. L. R. 36; 58 D. L. R. 
423; 190. W. N. 417.—CAN. 


e. -——— ——.}—JACKSON v. LOGUE 
(1922), 57 N. S. R. 413.—CAN. 
coun, (Gani. ties 2p SEO 

oN. Sas oJ} 2. e ° ° 
OTL CAN 

g- Child aged three years.}— 
MORRAN v. WADDELL (1883), 11 R. 
eee Sess.) 44; 21 Se. L. R. 28.— 


h. Child aged four years.\— 
A machine to be employed in the repair 
of a vessel was brought to a public 

uay & on its being found unfitted for 
the work was left standing on the quay. 
One of the workmen at. the end of the 
day tied the wheels of the machine 
firmly with a piece of rope so as to 
render it harmless unless the rope was 
cut or loosed. In the evening while 
some children were playing with the 
machine the fastening of which had 

nh removed in some unknown 
manner @ boy of 4 got his hand so 








against accidents although not against 
a deliberate removal of the safeguard 
which had been provided the owners 
were not liable. 

A child of four years of age is not 
capable of contributory negligence.— 
M‘GREGOR v. Ross & MARSHALL (1883), 
10 R. (Ct. of Sess.), 725; 20 Sc. L. KR. 
462.—SCOT. 


k. ——— Child aged five years._ 
M‘LELLAND tv. JOHNSTONE (1902), 4 
F. (Ct. of Sess.) 459; 39 Se. L. R. 
326; 98. L. T. 379.—SCOT. 


_L.—— Child aged four years & 
ciyht months.J—A boy, aged four years 
& eight months, while attempting to 
cross a street, & paying no attention 
to the traffic, was run over & injured 
by atramcar. In an action of damages 
against the tramway co. :—Held: the 
boy had been guilty of contributo 
negligence.—Cass v. EDINBURGH 
DIsTRic’r TRAMWAYS CO., LTD., Fatt 
8. C. 1068; 46 Sc. L. R. 734; (1909 
18. L. T. 513.—8SCOT. 


m. Whether valid defence.)—GREER 
v. STIRLINGSHIRE KoOapD TRUSTEES 
(1882), 9 R. (Ct. of Sess.) 1069; 19 Sc. 

° R, 887.—SCOT. 


n. ——.]— Two children aged 
three years & five years respectively 
who were crossing @ crowded city 
street unattended by an erson in 
charge of them were knocked down & 
injured td a passing vehicle. In 
an action by the father for reparation 
it was proved that the driver was to 
blame :—Held: it was not a good 
defence that pout had constituted 
to the accident by allowing such young 
children to be in a place of danger 
without some one in charge of them.— 
MARTIN v. WARDS (1887), ‘ 
(Ct. of Sess.) $14; 24 Sec. 
-~—§COT. 


0. —-—~.]—HARDIE iv. 
(1917) 8S. C. 1.—S8COT. 
YLOR v. DUMBARTON 

Lrp., (1918) 8S. C. 


SNEDDON, 


— 


-}—-Ta 
TRaAMWAYsS CO., 
96-7, H. L.—800T. 


Part VIII.—Liasitiry or Persons Jorntty INTERESTED. 


Sect. 5.—LIABILITY OF PARENT FOR INJURY 
CAUSED BY CHILD. 


goees INFANTS, Vol. XXVIII., p. 180, Nos. 394, 
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Srecr. 6.—LIABILITY OF EDUCATION 
AUTHORITIES. 


See EDUCATION, Vol. XIX., pp. 556, 557, 563, 
606, 607, Nos. 17-24, 50-52, 314-317. 


Part ViIl._—Liability of Persons Jointly Interested. 


See, generally, Torr. 


473. Liability of innocent party.|—-Any person 
acting by the orders of the insured, & who is any 
wise instrumental in procuring the insurance, is 
bound to disclose all he knows to the under- 
writer, before the policy is effected; & where 
any misrepresentation arises from his fraud or 
negligence, the policy is void. Where one of 
two innocent persons must suffer by the fraud or 
negligence of a third, whichever of the two gave 
him credit ought to bear the loss.—F1ITZHERBERYT 
fees (1785), 1 Term Rep. 12; 99 EF. R. 
Annotations :—Mentd. Huckman »v. Fernic C1838); 

W. 505; Cornfoot ». Fowke (1840), 6 M. & 

Wheelton v. Hardisty (1857), 8 FE. & B. 232; 

v. Montefiore (1867), L. R. 2 Q. B. 531; 

verial Marine Insce. (1876), 1 Q. B. D. 

ow v. Vigors (1887), 12 App. Cas. 531. 
Owner of vehicle let on hire.] 
MENT, Vol. III., p. 115, No. 383. 

474. Joint lMability-—— Joint hirers of vehicle — 
ie ae de driving.)|—DAVEY v. CHAMBERLAIN, No. 

, ante. 


475. Election of party to be sued—No joint cause 
of action against both.|—In an action in the case 
against A. & B. the declaration alleged that A. 
& B. were jointly possessed of a house, & that the 
cellar door trap being improperly left open, pltf. 
fellthrough. I1t appeared in proof that A. was the 
tenant of a beerhouse, & that B. was employed 
by the landlord to repair it, & that during the re- 
pairs pltf. fell through the cellar door :—Held: 
there was no joint cause of action against A. & 
B. & pltf. must elect one of them.—BRYANT v. 
SHORT & ELDREDGE (1852), 19 L. T. O. 8S. 209. 

476. Admissibility of evidence against one de- 
‘fendant—Evidence called by other romana 
Where it appears at the close of pltf.’s case that 
there is no evidence against one of two or more 
defts., it is entirely within the discretion of the 
judge whether he will then direct a verdict in his 
favour, or will wait till the whole evidence in the 
cause closes. 

P. brought an action against two defts., G. & 
H., for negligence. At the close of pltf.’s case 
there was no evidence against G., but there was 





3M. & 
W. 358; 
Proudfoot 
Stribley v. Im- 
507; Blackburn 


Sec BALL- 








evidence against H. The judge declined at that 
time to enter a verdict for G., but said he would 
wait till the close of the evidence in the cause. 
H. called witnesses, the effect of whose evidence 
was to throw the blame on G. They were cross- 
examined by G.’s counsel. Ultimately a verdict 
was found against G. & in favour of H. :—Held: 
the judge was not obliged to enter a verdict in 
favour of G. at the close of pltf.’s case, & the 
evidence subsequently adduced might properly 
be taken into consideration against G., just as if 
H. had been called by P., G.’s counsel having had 
the opportunity of cross-examining.— PARNELL 
v. GREAT WESTERN Ry. Co. (1876), 34 L. T. 126; 
on appeal, sub nom. PURNELL v. GREAT WESTERN 
Ry. Co., 1 Q. B. D. 636, C. A. 


Annotations :—Mentd. Horwell v. General Omnibus Co. 
(1877), 46 L. J. Q. B. 700; Rourke v. White Moss Colliery 
eee 2C. P. D. 205; Dewar v. Tasker (1906), 95 


477. What defendants may be joined—Separate 
torts.|—Pltfs. brought an action against defts. 
for negligently excavating near pltf.’s house, & 
thereby damaging it. Defts. in their defence 
denied liability, & attributed the damage wholly 
or in part to the negligence of a water co. in 
leaving their water main insufficiently stopped. 
On an application by pltfs. to add the water co. 
as defts.:—Held: the causes of action against 
defts. & the water co. being in respect of “ag abies 
torts, though the resulting damage might be the 
same in each case, the water co. could not be 
joined as defts.—THOMPSON v. LONDON COUNTY 
CoUNCIL, [1899] 1 Q. B. 840; 68 L. J. Q. B. 625; 
a4 L. T. 512; 47 W. R. 483; 43 Sol. Jo. 379, 

A. 

Annotations :—Dbdtd. Payne v. British Time Recorder Co., 
{1921)2K.B.1. Apld. The Koursk, [1924)F.140. Mentd. 
Taylor v. Cambridge Gazette Co. & Kilner (1899), 43 
Sol. Jo. 604; Frankenburg ». Great Horscless Carriage 
Co., [1900] 1 Q. B. 504; Compania Sansinena de Carnes 
Congvladas v. Houlder, [1910) 2 K. B. 354. 

Liability of shipowners.]|—-See SHIPPING. 

Liability of hackney cab_proprietors.|—Sce 
Master & SERVANT, Vol. IV., pp. 34-36, 
140, 141, Nos. 111-130, 1101-1110; StTrReer & 
AERIAL TRAFFIC. 

Liability of partners.|——-See PARTNERSHIP. 
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Part IX.—Proof of Negligence. 


Sect. 1.—FUNCTIONS OF JUDGE AND JURY. 
SuB-sEcT. 1.—IN GENERAL. 

See, generally, EVIDENCE, Vol. XXII., pp. 22- 
34, Nos. 82-114. 

478. General principles.|—It is a fit question 
for the jury to decide, whether it was the duty of 
defts. to have supported pltfs.’ wall, while they 
were removing the adjoining wall, & to have 
inquired & ascertained that there was no cellar 
beneath the yard, before they deposited a heavy 
load of bricks upon it. If the jury should decide 
this question in the affirmative, defts’. negligence 
& misconduct in these particulars are such as 
render them liable in law (ABBOTT, C.J.).—KINU 
v. WILLIAMSON & CLAPTON (1822), Dow. & Ry. 


N. P. 35. 
Anos :—Mentd. Nicholson v. Brooke (1848), 2 Exch. 


479. ———.]|—-On the platform of defts.’ station 
a weighing machine was placed close to the line. 
Pitf. being at the station on an occasion when it 
was much crowded, fell over the machine & was 
hurt ; the machine had been in the same position 
for five years, & no complaint had ever been made 
of it:—Held: it was for the judge to decide 
whether there was any evidence to go to the jury 
of negligence on the part of defts. 

Whether there is any evidence is always a 
question to be determined by the judge.—Corn- 
MAN v. EASTERN COUNTIES Ry. Co. (1859), 4 
H. & N. 781; 29 L. J. Ex. 94; 33 L. T. O.S. 302; 
5 Jur. N.S. 657; 157 E. R. 1050. 

Annotations :—Apld. Blackman v. L. B. & S. C. Ry. (1869), 
17 W. R. 769. Refd. Cotton v. Wood (1860), 8 C. B. N.S. 
568; Cowley r. Sunderland Corpn. (1861), 6 H. & N. 
565; Crafter v. Met. Ry. (1866), Har. & Ruth. 164; 
Smith v. G. E. Ry. (1866), 36 L. J. C. P. 22; Ayles v. 
S. Kk. Ry. (1868), L. R. 3 Exch. 146; Giblin v. McMullen 
(1868), L. R. 2 P. C. 317; Watkins ». G@. W. Ry. (1877), 
rhe J.Q. B. 817; G. W. Ry. v. Davies (1878), 39 L. T. 


480. -| —- Defts. having contracted with 
pltf. to receive his ship into their dock at a specified 
time, & having given him notice that they could 
then receive her, she was brought to the dock in 
ballast upon a stormy day, under the charge of 
her captain & a pilot. Owing to the breaking of 
one of the chains of the dock gates, defts. were 
unable to let herin. The captain, after consulta- 
tion with the pilot as to the best course to be 
pursued, anchored the ship outside the gates. 
At the turn of the tide she grounded on a sand- 
bank & broke her back. Plitf. having brought 
an action against defts. for the damage done to 
the ship, two questions were put to the jury upon 
the trial: (a) was it possible to have taken the 
ship to a place of safety; & (b) if so, was it the 
captain’s or the pilot’s fault that she was not 
taken thereof? On question (a) the jury were 
unable to agree, & in reply to (b), found that neither 
the captain nor the pilot had been guilty of negli- 
gence. The Judge thereupon directed a verdict 
for pitf., with leave to enter it for deft., the ct. 
to draw inferences of fact consistent with the 
finding of the jury :—Held: on the facts & find- 


PART IX. SECT. 1, SUB-SECT. 1. 

478i. General principles.J—lt is for 
the judge to say whether any facts 
have been established in evidence from 
which negligence may be inferred, & 
for the jury to say whether or not from 
those facts negligence ought to be RLECTRIC 
inferred.— TOBIN v. CANADIAN Pacirig 1 
Ry. Co. (1912), 20 W. L. lt. 676: 1 





W. W. KR. 1252; 


478 ii. 
(1915), 43 N. 


. W. 5 Sask. L. lt. 381; 
2 D. hL. hi 173.—CAN. 
———.}+-PORTER v. O’CUNNELL 
B. h. 458.——-CAN. 
478 iti, ———.]—HARRIS v. WINNIPEG 
Ry. Co. 
W. W. R. 453.—CA. 
q. Whether questions to jury must 


ing of the jury, the damage done to the ship might 
be fairly & reasonably considered as the con- 
sequence of defts.’ breach of contract. 

It is necessary to ascertain the facts of the case 
as found by the jury, for with evidence so contra- 
dictory & repugnant we cannot find any verdict 
ourselves. It is not our province. If the facts 
can be ascertained, then what is the law applicable 
to them? We apprehend when the facts of the 
case are known it is the province of the ct. to say 
for what matters damages are to be given, but the 
amount of damages is a question for the Jury 
quite as much as the credit due to the witnesses 
(PoLLOck, C.B.). 

The decision of twelve jurymen instructed from 
the bench in the rules of law, but exercising their 
own judgment on a subject connected with the 
business of life with which they are familiar, 
would practically lead to a result often more just 
& equitable than any mere rule of law could 
arrive at (POLLocK, C.B.).—WILSON v. NEWPORT 
Dock Co. (1866), L. R. 1 Exch. 177; 4 H. & C. 
232; 35 L. J. Ex. 97; 14 L. T. 230; 12 Jur. 
N.S. 233; 14 W. R. 558; 2 Mar. L. C. 313. 
Annotations :—Mentd. Barratt v. L. B. & S.C. Ry. (1877), 

De Colyar’s County Court Cases, 195; The San Onofre, 

[1922] P. 243. 

481. -]}—METROPOLITAN Ky. Co. v. JACK- 
SON, No. 134, ante. 

482. .] — Where there is conflicting evi- 
dence on a question of fact, whatever may be the 
opinion of the judge who tries the cause as to the 
value of that evidence, he must leave the con- 
sideration of it for the decision of the jury. | 

S. went to the Dublin & Kingstown railway 
station to accompany a relative who was going 
by the up train to Dublin. Jt was necessary to 
cross the line in order to get the ticket. S. went 
through a gate, down a pathway, & across the line 
in front of the train going to Dublin, which was 
then slowly approaching the station from Kings- 
town. The time was night. There were notice 
boards warning persons not to cross the line at 
that point, but there was evidence that the rail- 
way servants never interrupted any persons who 
did cross the line there. S. crossed in safety, he 
obtained a ticket for his relative, who, with two 
friends, was standing on the bank by the side of 
the up line. The train to Dublin had, in the 
meantime, arrived, & was standing still. S. 
having got the ticket began to recross the line, 
being then, not in front of the Dublin train, but 
behind it, in consequence of which that train 
prevented him seeing anything on the down line 
from Dublin; & he moved on. As he was going 
on the down line, which ran from Dublin to 
Kingstown, the down express train caught him 
& he was killed. It was a rule of the railway 
that the express train should always sound a 
whistle on approaching the station, & the driver 
of that train swore that he had whistled twicc, 
& some other servants of the railway co. swore 
that they had heard the whistling. The friends 








be in writing.}—BALFOUR v. TORONTO 
Ry. Co. (1903), 23 Cc. L. TI. 241; 56 
0. L. R. 735 > 2 O. Ww. HK. 671.—CAN. 

r. Judge may proceed on common 
knowledge & cxperience of mankind—- 
Where simple operations or ordinary 
conditions in question.}—LOUGHNEY 
vw. CALEDONIAN Ry. Co. (1902), 39 
Sc. lL. ht. 280.—SCOT. 


yMan.), (1919) 
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of S. had, in their evidence for pltf., sworn that 
they were in a situation to hear the whistle if it 
had been sounded, & that they had not heard it; 
& one of them who could see the down train 
eppracning, swore that he heard the ‘‘ rumbling ”’ 
of the approaching train, but heard no whistle: 
—RHeld: (1) this was a case which was properly 
left to the jury, for that where there was con- 
tradictory evidence on facts, the jurors & not the 
judge must decide upon them. 

(2) The contributory negligence of pltf. must 
be established affirmatively, & the absence of 
evidence to negative any such negligence will not 
entitle defts. to a verdict as it would do if the 
burden of proving that the accident happened 
without any such negligence lay upon pltf.... 
Both in pleading & in practice the contributory 
negligence of pltf. has always been dealt with as 
if it was a separate issue from that of defts.’ 
negligence & has always been so presented to the 
jury, the judge directing that the affirmative lay 
upon defts. (LORD PENZANCE).—DUBLIN, WICK- 
LOW & WEXFORD Ry. Co. v. SLATTERY (1878), 
3 App. Cas. 1155; 39 L. T. 365; 43 J. P. 68; 
27 W. R. 191, H. L. 

Annotations :—As to (1) Distd. Davey v. L. & S. W. Ry. 

(1883), 12 Q. B. D. 70. Consd. Wright ». Mid. Ry. (1885), 

: 406,n. Apld. Fincgan v. L. & N. W. Ry. 

. 663. Refd. Everett ». Griffiths, [1921] 

As to (2) Consd. Betas Waine (1885), 


88; Apl hittall (1885), 2 


pld. Williams v. 
65; Wakelin v. L. & S. W. ay: (1886), 12 
e s y. 


e R, 
App. Cas. 41. Refd. Benticy v. L. & Y (1886), 3 
T. L. R. 196. Generally, Consd. Cutsford v. Johnson 
(1913), 108 L. T. 138; Canadian Pacific Ry. v. Frechette, 
A ; Banbury v. Bank of Montreal, [1918] 
A. . Refd. Clarke v. Mid. Ry. (1880), 43 L. T. 
381; Cohen v. Met. mS (1890), 6 T. L. R. 146; Smith v. 
S. EK. Ry., [1896] 1 Q. B. 178; Totanto Ry. v. King, (1908] 
A. C. 260; Grand Trunk Ry. tv. a se {1913} A. C. 
838; Norman v. G. W. Ry., {1915} 1 B. 584; Sharpe 
v. Southern Ry., (1925) 2 K. B. 311. Mentd. McKay v. 
McNally (1879), 41 L. T. 230; Lowery ». Walker, [1910] 
1K. B. 173; Paul v. G. EK. Ry. (1920), 36 T. L. R. 344. 
488. Verdict set aside by judge — Restored on 
appeal.| —- MACAULEY v. GREAT NORTHERN, 
PICCADILLY & Brompton Ry. Co. (1909), Times, 
Apr. 30, C. A. 
Proper questions for jury where contributory 
ale a Part XI., Sect. 1, sub-sect. 1, 
post. 


SUB-SECT, 2.—-WITHDRAWAL OF CASE FROM 
JURY OR NONSUIT. 
A. In General. 


484. Judge must hear evidence tendered by 
plaintiff.|—A judge at the trial of an action cannot, 
after the case has been opened, nonsuit pltf. with- 
out his consent & without hearing the evidence 
tendered by him.—FLETCHER v. LONDON & NoRTH 
WESTERN Ry. Co., [1892] 1 Q. B. 122; 61 L. J. 
ee es 65 L. T. 605; 40 W. KR. 182; 8T.L. R. 

9g e e 
Annotations :—-Mentd. Isaacs v. Evans (1900), 16 T. L. R. 
480; Cross v. Rix (1912), 77 J. P. 84. 


B. No Case made out. 

485. General rule.] —It is also clear that the 
onus of showing a non-delivery pursuant to the 
contract, lay upon pltf. There was, however, 
no evidence at all of a failure to deliver at the 
Bristol & Exeter Ry. There was no case, there- 
fore, for the consideration of either judge or jury 
(WILLIAMS, J.).—MIDLAND Ry. Co. v. BROMLEY 
(1856), 17 O. B. 372; 3 Saund. & M. 189; 25 

-J.C.P. 94; 26L. T. O. S. 272; 20 J. P. 118; 
2 Jur. N.S. 140; 4 W. R. 258; 189 E. R. 1116. 


Annotation :—Mentd. Trew v. ltailway Passengers Assce. 
(1860), 20 L. J. Ex. 218. 
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486. -] — Pltf. went to a public-house by 
appointment to meet a friend, &, as his friend had 
not arrived, walked into the parlour & there fell 
through a hole in the floor, which was being re- 
paired. As far as appeared, his only object in 
coming to the house was to meet his friend. In 
an action against the landlord for negligence in 
not fencing the hole, & in which pltf. alleged that 
AS bbe! in the house as a guest, the jury found 

or pltf. 

The ct. refused a rule to enter a nonsuit, which 
was asked for on the ground that there was no 
evidence, either of negligence on the part of deft., 
or of pltf. being in the house as a guest.—AXFORD 
v. PRIOR (1866), 14 W. R. 611. 








487. ——.]—-GIBLIN v. MCMULLEN, No. 32, 
ante. 
488. .J—Pltf. was a servant of a railway 


co., & defts. were builders employed by the co. 
in repairing their station. Ptif., in course of his 
usual duty at night, closed some gates between 
this station & a warehouse also belonging to the 
co., & in doing so was struck by a heavy plank 
& seriously injured. Defts.’ servants were seen 
at work upon the wall just above these gates a 
few hours before the accident, & it was suggested 
they had placed this plank across the gates whilst 
open for the purpose of a scaffolding, & left it 
there when they finished their day’s work. One 
of the gates was fastened back by a rope, which 
plitf. had to untie before he could shut it. There 
was no evidence that defts. or their servants 
knew these gates were usually shut at night. 
Pitf. was nonsuited :—Held: this nonsuit was 
right, as the evidence fell short of raising any 
presumption of negligence against defts.—PEAR- 
SON v. PLUCKNETT (1869), 20 L. T. 662. 

489. .|—A customer in a butcher’s shop 
passed behind the butcher’s servant & was acci- 
dentally stabbed by a knife which the latter had 
placed under his arm while he reached down a 
joint. In an action against the butcher :—Held: 
the fact of his servant having put the knife under 
his arm was not sufficient evidence of negligence 
to go to the jury.— DOBSON v. COMFORT (1869), 
19 L. T. 800, N. P. 

490. ——.|—-DANIEL v. METROPOLITAN Ry. 
Co. (DIRECTORS, ETC.), No. 183, ante. 

‘ ‘ Deft. was the proprietor of a 
yard & premises used for the sale of horses. Pltf. 
attended a sale & was walking up the yard behind 
a row of spectators who were watching a horse 
then on sale. In order to show the horse’s pace a 
servant of deft. led it with a halter down a lane 
formed by the spectators on one side & a blank 
wall on the other. There was no barrier between 
the horse & the spectators, & when the horse was 
about ten yards from pltf. another servant of 
deft. struck it with a whip in order to make it 
trot. On being struck the horse swerved into & 
through the crowd, & kicked & injured pltf. It 
was a usual thing for a man to be stationed with 
a whip at the particular point when horses were 
brought out for sale. There was no evidence as 
to the kind of blow that was given, nor the 
character of the horse, nor how it was being led, 
nor that it was customary to put a barrier for the 
protection of the public in yards where horses 
were being sold. Pltf. sued deft. to recover 
damages for injuries caused by the negligence of 
deft.’s servant :—Held: there was no evidence 
upon which the jury could reasonably find negli- 
gence on the part of deft.—ABBOTT v7. FREEMAN 
(1876), 35 L. T. 783, C. A. 7 

492. -|—CawtTE v. OLYETT & FRANCIS 
(1888), 5 T. L. RB. 56, C. A. 





——.] — 
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493. ——-.] — PATTEN v. WHEELER & WARREN 
(1888), 4 T. L. R. 507, D. C. 

494, ——.] — Perry v. Brass & Son (1889), 
5 T. L. R. 253, D. C. 

495. ——-.]—- NEwMAN v. LONDON & SovurTH 
WESTERN Ry. Co. (1890), 55 J. P. 375; 7T. LL. R. 
138 


496. ———.]—-COHEN v. METROPOLITAN Ry. Co. 
(1890), 6 T. L. R. 146, D.C. 
.{nnotation :—Refd. Delancy v. Met. Ky. (1920), 89 L. J. 
K. B. 878. 


497. Right of court of appeal—When judge 
below fails to withdraw case.}-——GIBLIN v. 
McMULLEN, No. 32, ante. 

498. Plaintiff must show negligent or unusual 
conduct.|—-A public footway crossed a railway on 
a level. Pltf., while crossing on the footway in 
the evening, after dark, was knocked down & 
injured by a train of defts. on the crossing. He 
stated in evidence at the trial, that he did not 
see the train until it was close upon him; that he 
saw no lights on the train & heard no whistling. 
He stated also, that he did not hear any caution 
or warning given to him by any servant of the 
co. The driver & fireman of the engine were 
called on behalf of the co., & stated that there 
were lamps on the engine & train, which were 
lighted in due course on the night in question, 
at the commencement of the journey, & which, 
if lighted, could be seen for a considerable distance 
by any one standing at the crossing. A porter 
in defts.’ employ also stated that he had seen pltf. 
at the crossing on the night in question, & had 
called to him not to cross. The judge at the trial 
ruled that there was evidence to go to the jury 
of negligence on the part of defts. which caused 
the injury to pltf. :—Held: there was no evidence 
of negligence to go to the jury. 

It is not enough, in order to make out a case 
to go to the jury, that the party injured did not 
see a light or hear a whistle. He must give 
evidence which ought to satisfy a jury that there 
was something negligent or unusual in the conduct 
of business on that night (MELLOoR, J.).—ELLIS 
v. GREAT WESTERN Ry. Co. (1874), L. R. 9 C. P. 
561; 43 L. J.C. P. 304; 30 L. T. 874, Ex. Ch. 


Annotations :—Refd. Woodley v. Met. Dist. Ry. (1877), 2 
Ex. D. 384; Dublin, Wicklow & Wexford hy. v. Slattery 
Sag ae App. Cas. 1155; Clarke v. Mid. Ry. (1880), 43 


NEGLIGENCE. 


499. Reasonable men unable to infer negli- 
gence.|——BROWN v. GREAT WESTERN Ry. Co., 
No. 506, post. 

500. .} — Pike v. WEsT LONDON EXTEN- 
SION Ry. Co. (1888), 4 T. L. R. 715, C. A. 

501. Plaintiff’s evidence showing success im- 
possible.|—Pltf. brought an action in the county 
ct. against defts., a body of persons who had 
organised a livestock show, to recover damages 
for personal injuries sustained by her in conse- 
quence of an advertisement board outside the 

remises having been blown down upon _ her. 

rom the evidence given on behalf of pitf., it 
appeared that defts. were not the parties really 
liable & thereupon the county ct. judge nonsuited 
pltf., but deprived defts. of costs on the ground 
that they had not given every assistance to pltf. 
to enable her to determine who was the party 
liable :—Held: as the evidence for pltf. showed 
that she never could have recovered against 
defts., the judge should have entered judgment 
for them instead of nonsuiting pltf.—WESTGATE 
v. CROWE, [1908] 1 K. B. 24; 77 L. J. K. B. 10; 
97 L. T. 769; 24 T. L. R. 143; 52 Sol. Jo. 138, 
D.C. 
Aan tod bern :—Mentd. Higgins v. Higgins, [1916) 1 K. B. 








C. Facts Justifying Inferences in favour of 
Hither Party. 

502. Whether case should go to jury.|—-In an 
action for an injury occasioned by deft.’s negli- 
gence, e.g. negligent driving, pltf., to warrant the 
judge in leaving the case to the jury, must give 
proof of well defined negligence, & not merely 
some evidence of negligence, on the part of deft. ; 
&, where the evidence given is equally consistent 
with there having been no negligence on the part 
of deft. as with there having been negligence, it 
is not competent for the judge to leave it to the 
jury to find either alternative; such evidence 
must be taken as amounting to no proof of negli- 
gence.—CoTTon v. Woop (1860), 8 C. B. N. 8S. 
568; 20 L. J. C. P. 333; 7 Jur. N.S. 168; 141 
BK. R. 1288. 

Annotations :—Consd. Hammack v. White (1862), 11 C. B. 
N. 8. 588; Scott ». London Docks Co. (1864), 11 L. T. 
383; Briggs v. Oliver (1866), 4 H. & C. 403. Apld. 
Jolly _v. North Staffordshire Tram. Co. (1887), Z'imes, 
July 27. Refd. Lovegrave v. London, Brighton, etc. Ry., 
Gallagher v. Piper (1864), 16 C. B. N. S. 669; Smith v. 
G. E. Ry. (1866), L. R. 2 C. P. 4; Webber v. G. W. Ry. 
(1866), 4 H. & C. 582; Giblin v. McMullen (1868), L. R. 
2 P.C. 317; Turner v. G. W. Ry. (1875), 34 L. T. 22; 
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498i. Plaintiff must show negligent or 
unusual conduct.}—STOKER v. WEL- 
ree Ry. Co. (1863), 13 C. P. 386.— 


498 ii. ——_.]—-GILES v. GREAT 
WESTERN Ry. Co. (1875), 36 U. C. R. 
360.—CAN. 

498 fii, ———.]— Howe v. HAMILTON 
& NORTH WESTERN Ry. Co. (1878), 3 
A. R. 336.—CAN. 

408 iv. -}—JONES v. GRAND 
Eppa ate Co. (1880), 45 U. Cc. R. 





498 v. are wom Co. v. SANGS- 
TER (1895), 24 8. C. ht. 708.—CAN. 
irae BO iy Go Uinone 33NCB 

Cc e e ) t e e 
78.—CAN. 
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verdict for damages where there is no 
direct fault or negligence proved 
against deft., & the actual cause of the 
accident is purely a matter of specula- 


tion or conjecture.—CANADA PAINT Co. 


498 viii. ——.]— BROWN v.WATEROUS 
ENGINE WoRKS Co. (1904), 24 C. L. T. 


315 > 8 O. L. R. 37 ’ 3 O. Ww. R. 943.— 
CAN. 
498 ix. -}—It is not improper to 





receive evidence as to what may have 
been done by defts. subsequently to 
remedy the defects or dangers com- 
plained of, but the jury should be 
warned that such evidence taken by 
itself is no evidence of negligence. If 
there be no other evidence of ne nce, 
the case should be withdrawn from the 


ury.— TOLL v. CANADIAN Paciric Ry. 
Co. (1908), 8 W. L. R. 795; ta. 
L. R. 318 > 8 Can. Ry. Cas. 294.——-CAN. 


498 x. ———.}—LATHAM v. HEaps 
(1912), 20 W. L. R. 819; 2 W. W. R. 
only 17 B, Cc. R. 211 > 2 D. L. Rh. 313.— 

498 xi. ——.}—O’DELL v. TORONTO 
O. W. N. 236.—CAN. 

498 xii. ———.}—BRESLIN v. DUBLIN 


UNITED TRAMWAY Co, ; LT. 
0 TR A (1911), 451.L.T 
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502i. Whether case should go to jury.) 
—Where the evidence called for plitf. 
is equally consistent with the wrong 
complained of having been caused by 
the negligence of pltf. & with ita having 
been caused by the negligence of deft. 
the case should not be left to the jury.— 
FRASER v0. VICTORIAN RAILWAY COMRS. 
(1909), 8 C. L. R. 54.—AUS. 

602 ii. -}+~—Where the evidence 
is as consistent with the absence as 
case should not be left to the ju 
JACKSON v. HYDE (1869), 28 U. C. R. 
294.—CAN. 

502 iii. ——-.]— DANGER v. LONDON 
regi Ry. Co. (1899), 30 O. R. 493.— 








502 iv. -}—McNEIL v. DOMINION 
peer & STEEL Co. (1904), 40 N.8. R. 


502 v. -}—Pltf. was a passenger 
by a night train on deft. co.’s railway 
between Montreal & Toronto. After 
retiring to the berth assigned to her, 
an upper one, she endeavoured to 
make some change in the manner in 
which the berth was made up. 
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Allen v. New Gaa Co. (1876), 1 Ex. D. 251; Manzoni ». 
Dougiag (11 (iBEO), 6 Q. B. D. 145; Crisp v. Thomas (1890), 


503. oe The conclusion might be drawn 
either one way or the other, & it ought to have 
had no influence with the jury, because a fact 
which is indifferent with respect to an issue to be 
tried, & is consistent with the finding either one 
way or ae other, is not evidence to go to the 
jury to a of the issue (POLLOCK, C.B.).— 
CooKE v. WARING (1863), 2 H. & C. 3323; 32 
L. J. Ex. 262; 9L. T. 257; 159 E. R. 138. 


Annotations : -—Refd. Bodger v. Nicholls (1873), 28 L. T. 
441. Men itd. Read v. Edwards (1864), 34 L. J. C. P. 31; 
a Dyas ya eee & C. 774; Ward v. Hobbs 
(1877), oF - Q. B. 90; Theyer v. Purnell, [1918] 2 


504. ———.]—Briaas v. OLIVER, No. 602, post. 
505. ‘| — Where an accident happened on 
a railway co.’s line owing to a latent defect in a 
foreign truck which could not have been detected 
by the ordinary examination :—Held: as the 
facts proved were as consistent with the exercise 
of due & reasonable care as with negligence, pltf. 
v. NortH LONDON 

. Co. (1883), Cab. 


506. -]—Pltf., when lawfully passing over 
a level crossing at a station of defts.’ line, was 
knocked over by a train, of the approach of which 
no notice had been given to him. It was proved 
that the train had run through the station at the 
rate of 25 miles an hour, & pltf. admitted that 
he was somewhat deaf, & had not looked up the 
line before attempting to cross. The judge non- 
suited him on the ground that he was responsible 
for the accident. On appeal to the Div. Ct. the 
nonsuit was set aside & a new trial ordered :— 
Held; the order for a new trial must be upheld, 
as the jury might reasonably have found on the 
evidence that pltf. had not acted without reason- 
able care, & defts. had been guilty of gross 
negligence. 

Whenever facts which are not in conflict admit 
of two reasonable constructions, one in favour of 
pltf., the other in favour of deft., it is for the jury 
& not the judge to draw the inference. On the 
other hand, where the facts admit of but one 
reasonable construction, it is for the judge to 
decide the case upon the only ground on which 
it can be decided by any reasonable man 
(BOWEN, L.J.).—-BROWN v. GREAT WESTERN Ry. 
Co. (1885), 1 T. L. R. 614. C. A. 

507. -]}—— A railway line crossed a public 
footpath on the level, the approaches to the cross- 
ing being guarded by hand gates. A watchman 
who was employed by the railway co. to take 
charge of the gates & crossing during the day was 
withdrawn at night. The dead body of a man 
was found on the line near the level crossing at 
night, the man having been killed by a train which 
carried the usual head lights but did not whistle 
or otherwise give warning of its approach. No 
evidence was given of the circumstances under 
which the deceased got on to the line. An action 
on the ground of negligence having been brought 














next tried to reach the other end of the 
berth fram the inside, but, just as 22.—CAN. 
she leaned to the inside of the car, 802 vi. 
there was a violent lurch & jerk which Jron FurNacE Co, 
threw her into the middle of the passage §00: 10 O. L. 
way, inflicting severe 
inj eld: there being doubt = 
as to the proper inference to be deduced 
from the facts in proof, there being 
two reasonable but different views 
that might be taken, the case was 
aah roperly withdrawn from the jury, 
& piltf. was entitled to an order for a 
new trial with costs.— SMITH v. CANADA 





RIVER LUMBER Co. 


Paciric Ry. Co. (1901), 34 N. R. 


-J—PLOUFFE v. CANADA 
Panel A 60. W.R. 


502 ee 
Ry. Co. (1905), 11 0, L. R. 56; 
786; 80 504. 


602 vil. tLe Te asia tT 
o» ssTD da 

B.C. R. 440; 23 W. L. He 6¢7 ait AN. 

602 ix. —-——.}—SKIDMORE vv. ciate 

CoLUMBIA ELECTRIO RY. Co. (B. OC.) 


77 


{ by the administratrix of deceased, the jury found 


a verdict for pltf.:—Held: (1) even assuming, 
but without deciding, there was evidence of negli- 
gence on the part of the co., yet there was no 
evidence to connect such negligence with the 
accident ; there was therefore no case to go to 
the jury & the ry. co. were not liable. 

(2) Semble: where contributory negligence is 
alleged, the burden of proving it affirmatively 
rests upon deft. 

I am of opinion that the onus of proving affirma- 
tively that there was contributory negligence 
on the part of the person injured rests, in the 
first instance, upon defts., & that in the absence 
of evidence tending to that conclusion, pltf. is 
not bound to prove the negative in order to entitle 
her to a verdict in her favour. . . . In expressing 
my own opinion I have added the words ‘ in the 
first instance,’’ because in the course of the trial 
the onus may be shifted to pltf. so as to justify 
a finding in defts.’ favour to which they would 
not otherwise have been entitled (LORD WatTsoNn). 
—WAKELIN v. LONDON & SOUTH WESTERN Ry. 
Co. (1886), 12 App. Cas. 41; 56 L. J. Q. B. 229; 
55 L. T. 7093; 51 J. P. 

T. L. R. 233, Ht. L. ; affg. (1884), [1896] 1 Q. B. 
189, n, C. A. 


‘Annotations : -—4As to (1) Consd. Smith v. S. , {1896} 1 
.B. 178. Distd. Moore v. Ransome’s Dock Committee 


(1898), Ne T. L. R. 539. Consd. Pomfret v. re Y. Ry., 
{1903) 2 K. B. 718; Evans v. Astley, ietay"a C. 674; 
McKenzie v. Chilliwack Corpn., [1912] = 888; Pap- 
worth v. Battersea B. C. (1914), 79 J. arte Apld. 
res (or Lendrum) v. Ayr gece Shi ping wit’ ah ee 
- 217. Distd. Craig v. Glasgow 19), 35 
arn R. 214. Apid. Morey Docks & Basuae ‘Boael © 
Pee {1923} A. C. Refd. eres royd v. Black- 
burn & Over Darwen teamn. Co. (1886), 3 T. L. 180; 
McDonald V. rae PS [1908} 2K. B. 926; "Le 


S.8. 
v. Ronald lisody 101 L. T. 534; rae (or Jackson 
Cone Steam Fishing Co., (1909) A. 523; Mars ali 
eas Hoses (1910) A. C. 486; Walken». Murra 
(ist) B. W. ae 409; Jones’ v. Canadian Pac 
(1913), 83 Le . P. C. 13; Latham v. Johnson & 
Nophew, {1913} 1 x’'B . 398; Cole v. De Trafford (No. 2), 
a 18 ] 2 K. B. 523}; Janvier : eae ee 2K 
316 Lath OG. Ry., (1921) 2 K. B. 237. jet @ 
etd, Bettany v. Waine (1885), 17T. L. R. 588; Brown v. 
G. W. Ry. (1885), 52 L. T dd ; HKvans v. Rhymney L. Ag 
(1887), rig T. L. R. 72; Mars eee aera _ K. 
1047; Jefferson v. Paskell ri915). 85 L. Sor, : 
Craig v. G wore Hah AT, 35 T. L. R. aii. * aenerally, 
Refd. Griffiths ». t India Dock Co. (363), 
T. L. R. 43; Smith vw. Ye eee aa 5 TT L. 8; 
Barker v. L. & S. W. ee hy T. L. R. 31; Dev iason 
vw. aaa or OMoor, OY ne iN '. B04: Sharpe v. Southern 
Hy., {1925} 2 K. Mentd. Bender rv. S.S. Zent 
(1909), 100 L. T. Bag! 


508. -] — JOLLY v. NORTH STAFFORDSHIRE 
TRAMWAYS Co. (1887), aie July 27, D.C. 
Annotation :—Consd. Downing © Birmingham & Midland 

‘Trams, Dando v. Same (1888), 57. L. R. 40. 

509. -} — Pike v. WEstT LONDON EXTEN- 
SION Ry. Co. (1888), 4 T. L. R. 715, C. A. 

510. -]}—DaLLas v. GREAT WESTERN Ry. 
Co., No. 568, post. 











D. Some Evidence of Negligence. 


511. General rule.) — PHILPOTTS iv. 
(1850), 15 L. T. O. S. 300. 


EWERS 


{[1922]}2 W. W. R.1036; 68 D. L. R. 32. 
—CAN. 


502 x. ———.]}—- RANDALL v. OTTAWA 
ELEoTRIC CO. 24 C. L. T. 262.—CAN. 


ETON? TORONTO PART IX. SECT. 1, SUB-SECT. 2.—D. 
—CAN. 5111. General rule.}—BoDEN v. A880- 
CIATED GOLD MINES OF W. A., LTD. 
(1906), 6 W. A. L. R. 214.—AUS. 


Ets ii, ———.]— FALCONER v. EURO- 
& NORTH AMERICAN Ry. Co. 
(1873), oN B. R. (1 Pug.) 179.—-CAN. 
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512. - J —(1) Pltf., a labourer, in the ser- 
vice of a railway co., was employed to fill trucks 


with ballast at a pit, & to move them when filled 
along temporarily laid rails on to the permanent 
rails, & there attach them to an engine. Whilst 
80 employed, one of the temporary rails, in con- 
sequence of its having been insecurely placed, 
through the negligence of another servant of the 
co., whose duty it was to superintend the laying 
of them, springing up from the pressure of the 
loaded truck, struck pltf., & severely injured him : 
—Held: the injury having been occasioned by the 
negligence of a fellow-workman of pltf., whilst 
both were engaged in a common occupation, the 
co. were not responsible, in the absence of evidence 
that they had knowingly entrusted the duty of 
laying the rails to an incompetent person. 

(2) Pltf. was employed by defts. in constructing 
a scaffolding for a large building which they were 
engaged in erecting. Being short of materials, 
pltf. applied to one M., the foreman of the 
scaffolders, for the necessary supply of boards. 
M. applied to P., who was defts.’ general foreman 
or manager, who refused to furnish them, saying 
that pltf. must get on as he best could. Pitf. 
proceeded with his work, &, having no flooring 
to stand on, placed his foot upon a putlog, from 
the rounded surface of which he slipped, &, falling 
to the ground, was crippled. In an action ‘against 
defts.. charging them with negligence in not 
supplying sufficient materials, whereby the danger 
of the work was unnecessarily aggravated, the 
jury found that the scaffolding was insufficient 
& unsafe, to the knowledge of both the general 
manager P., & the foreman of the scaffolders, M., 





NEGLIGENCE. 


never interfered with the works; & further that 
pltf. himself was guilty of no negligence :—Held : 

defts. were not responsible, pltf. & P. being fellow- 
workmen engaged in a common service, & there 
being no evidence of personal negligence on 


defts.’ part, in failing to supply sufficient & safe 
materials, or in selecting an incompetent fore- 
man, 


It is not enough for pltf. to show that he has 
sustained an injury under circumstances which 
may lead to a suspicion, or even a fair inference, 
that there may have been negligence on the part 
of deft.; but he must go on & give evidence of 
some specific act of negligence on the part of the 
person — whom he seeks compensation 
(WILLES, J.).— LOVEGROVE v. LONDON, BRIGHTON, 
ETc. Ry. Co., GALLAGHER v. PIPER (1864), 16 
Cc. B. N. S. 669; 4 New Rep. 291; 33 L. J.C. P. 
329; 10 L. T. 718 ; 10 Jur. N.S. ‘879 ; 12 W. R. 
088; 143 E. R. 1289. 
Annotations ; -—As to (2) Consd. ee ent 

L. R. 9 GC. P. 647. Refd. Smith (1865), 1 

C. B. N. 8. 361; Feltbain v. ng and (1866), L. R. 2 Q. B. 


33; Allen». New Gas Co. (1 876) 1 a7 D. 251. Generally, 
entd. Hall v. pobnecn (1865), 3 H. & C. 589; Wilson v. 


v. Percy fade 








Merry 1868), L. R. 1 Sc. & Div. 326; Cribb v. Kynoch, 

[1907] 2 K. B. 5 548. 

513. .|— JAMES v. GREAT WESTERN Ry. 
Co., No. 5, ante. 

514. .|— GIBLIN v. McCMULLEN, No. 32, 
ante. 

515. .]|—B. was in the last carriage of a 





railway train. Before reaching the station at 
which he was to alight the train had to pass 
through a tunnel. In that tunnel there was a 
heap of hard rubbish lying by the side of the rails, 
irregular in form & height, ‘then a short sloping 
iece of ground, then a piece of flat platform, 
Biss the main platform, but narrower & within 


but not to the knowledge of defts., who personally the tunnel. Beyond these was the main platform 
611 iii. ———.] —- LANDREVILLE vv. 511 xii. ——-.}—GRIFFITHS v. HaMIL- jury disagreed :—Held: there was 
GOUIN (1884), 6 O. R. 455.—CAN. TON ELECTRIC & CATARACT POWER Co. re evidence of negligence for the 
§11 iv. ~--—PEART +, Grand ane 23C. L. T. 293; 60. L. R. 296; he Meas & the case could not have been 
TRUNK Ity. Pee (1886), 10 O. L. XK. . R. 594.—CAN. wt ait non rofue ing’ to noms aneee 
> ecans! Wi Onatl — 

753, P. C.—CA ree xili. .-—-Sco vo. FERNIE MAGEENUIE ©. CoLuMnra 





ice ee the jury might 


v. 
have found as legitimate inferences of 1138.C. R.Y 








LUMBER ar (1904), 25. C. L. T. 51; 
1.—CAN 


ISH 
ELECTRIC Ry. Co. doth), 26 W.L. R. 
577; 19 B.C. R. 1.—CA 











fact that a fire escaped because an ash 511 xiv. -+-R AND ome AHEARN 5 
pan was full, & that the result might & | SOPER Co. (1904), 34 8. C. R. 698.— B11 xxv. De VRIKS v. CANA- 
with reasonable care have been avoided : DIAN Paciric Ry. Co. (1916), “he 
—Held: there was sufficient evidence soe xv. —~—.]—Cu AMPAGNE 0. Granp W- L. R. 827; 10 W. W. R. 35.—UCAN 
of negligence to go to the jury, & ‘TRUNK ity, Go. (1905), 5 0. W. R. _ 611 xxvi. JJ—JARVIN ». LONDON 
a Suenos was set eee ra te ON 218: 90. L. R. 589.—CAN. STREET atk ar (a) 45 0 QO. re NG 
ee Co, v. MISENER (1908), 27 C. L. T. 421.—CAN. 
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itself. The train only partially went up to the 
main platform, leaving the two carriages 
within the tunnel, which had no light within it, 
& on the occasion in question was filled with 
steam. The last carriage but one came opposite 
the narrow platform, the last carriage was opposite 
the hard rubbish. A passenger in the last carriage 
but one, who was called as a witness at the trial, 
heard the name of the station called out in the 
usual way & got out upon the narrow platform. 
He then heard a groaning, & proceeding further 
back into the tunnel found B. lying on the rubbish 
with his legs between the wheels of the last carriage, 
but neither of them had touched him. B.’s leg 
was broken, & he had received other injuries, 
from the effects of all of which he died. The 
witness heard the warning ‘‘ Keep your seats”’ & 
shortly afterwards the train moved on. On these 
facts the judge at the trial held that there was no 
evidence of negligence to go to the jury, & he 
directed a nonsuit. Owing to a strong expression 
of opinion by the jurymen he took their finding, 
on the assumption that there ought to be a verdict 
for pltf., as to the amount of damages. The 
nonsuit was then entered, with leave to move to 
enter the verdict for the damages assessed :— 
Held: the ruling at Nisi Prius could not be sus- 
tained ; the case ought not to have been with- 
drawn from the consideration of the jury, for the 
evidence furnished matter on which it was neces- 
sary to take the opinion of a jury.—BRIDGES v. 
NortTH LONDON Ry. Co. (DIRECTORS, ETC.) (1874), 
L. R. 7H. L. 2133 483 L. J. Q. B. 151; 30 L. T. 
844; 38 J. P. 644; 23 W. R. 62, H. L.3; revag. 
(1871), L. R. 6 Q. B. 377, Ex. Ch. 


Annotations :—Consd. Whittaker v. Manchester & Sheffield 
ty. (1870), L. R. 5 C. P. 464, n.; Gill v. G. EK. Ry. (1872), 
26 L. T. 945; L. & N. W. Ry. v. Hellawell (1872), 26 
lL. TT. 557 ; Robson v. ry EK. Ry. (1876), 4 Q. B. D. 85. 

Folid. Rose v. N. E. Ry. (1876), 2 Ex. D. 248. Id. 

Met. Ry. v. Jackson (1877), 5 App. Cas. 193. Consd. Dublin, 

Wicklow, & Wexford Ry. v. Slattery (1878), 3 ADR: Cas. 

1155; Maddox wv. L. C. & D. Ry. (1878), 38 L. T. 458. 

Refd. Cockle v. L. & S. KE. Ry. (185?) L. R. 7 C. P. 3213 

Gee v. Met. Ry. (1873), L. ht. 8 Q. B. 161; Weller v. L. B. 


& 8. C. Ry. (ibis 43 L. J. C. P. 137; Pearson v. Cox 
(1877), 2 GC. P. D. 369; Watkins v. G. W. Ry. (1877), 
46 L. J. Q. B. 817; Woodley v. Met. Dist. Ry. (1877), 


2 Ex. D. 384; Clarke v. Mid. Ry. 
Sharpe v. Southern Ry. (1925), 133 


516. -| — Defts.’ railway crossed a level 
crossing which was some 20 yards distant from a 
foot-bridge. Both the crossing & the bridge were 
private crossings intended for the use of persons 
employed in a neighbouring manufactory. About 
30 yards from the crossing was a box where a 
railway man was commonly stationed, who was 
sometimes shouted to by persons wishing to pass 
the level crossing with carts, & answered ‘ All 
right.”’ Pltf., a boy of eleven years of age, who 
was employed at the manufactory, having occasion 
to go over the line, was waiting at the level cross- 
ing until one train had passed, but was knocked 
down & severely injured, when in the act of cross- 
ing, by another train, which he had not observed, 
& which was passing in the opposite direction 
immediately afterwards. At the trial there was 
evidence that the bridge was dirty & not lighted 
at the time of the accident; that the train did 
not whistle; that pltf. knew the bridge, having 
crossed it several times; & that the man at the 
box used to bring out a stick to stop him from 
going over the bridge, but that when the accident 
happened he was not present. There was no 
evidence to show what the man’s special duties 
were, or whether he had any duties in respect to 
foot passengers. Upon the evidence the judge 
was asked nonsuit pltf.:—Held: there was 
evidence of negligence go to the jury, & the 


ae 43 L. T. 381; 
. T. 693. 
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conduct of the railway man was a distinct breach 
of duty which amounted to negligence & con- 
tributed to the accident.—CLARKE v. MIDLAND 
Ry. Co. (1880), 43 L. T. 381. 

517. -|—In an action brought under Lord 
Campbell’s Act, 1846 (c. 93), by a widow for the 
loss of her husband, it was proved that deceased 
intended to travel on defts.’ line to N. from W., 
by a train leaving at 9.50 p.m. On the up plat- 
form, from which he would have had to start, 
there was no waiting room, & the night being very 
cold, he had gone into that on the down platform. 
When the train was heard approaching, deceased 
went quickly along the down platform, so as to 
cross over to the up platform, which he could only 
reach by going over a level crossing. In attempt- 
ing to cross the line when the train was only about 
20 yards from the level crossing he was knocked 
down by the engine & killed. At the approach 
of a train it was usual for a porter to stand at the 
level crossing & warn the passengers; but on the 
occasion in question there was no porter there, 
é& no notice was given of the danger, either by any 
bell being rung or any whistling by the driver of 
the engine :—Held: there being evidence of the 
negligence of defts. the case had been properly 
allowed to go to the jury, as both the primary 
facts in the case & the inference of fact to be drawn 
from them were not so clear that the jury acting 
fairly & impartially had been bound to come to 
a conclusion conclusive against pltf.—WRIGHT v. 
MIDLAND Ry. Co. (1885), 1 T. L. R. 406, C. A. 
Annee :—Apld. Brown v. G. W. Ry. (1885), 52 L. T. 





518. ———.] — Pltf.’s husband was run over & 
killed by a train of defts. under the following 
circumstances. Defts.’ line crossed a public high- 
way on the level. There was a gatekeeper’s 
lodge near the crossing, where a servant of defts. 
was stationed, whose duty under the co.’s regula- 
tions was to attend to the carriage gates at the 
crossing, &, whenever a train was approaching, 
to stand by the rails &, if the line was clear, exhibit 
as a signal a white flag by day or a white light by 
night. There were lamps on the carriage gates 
which showed, when they were closed across the 
highway, a white light, &, when they were closed 
across the line, a red light. Deceased, who lived 
near the crossing on the other side of the line, 
called at the gatekeeper’s lodge between 8 & 9 
o’clock on a December night to inquire whether 
his wife was there, & found the gatekeeper sitting 
in his lodge reading. Being told that his wife 
was not there, he left the lodge. Though a train 
had been signalled, the gatekeeper gave him no 
warning & did not go out to signal the train. 
Deceased attempted to cross at the level crossing, 
& was caught by the train & killed. The train 
carried lights which were visible by any one about 
to cross at the level crossing for a distance of 
more than 600 yards. The engine driver whistled 
ten seconds before the train passed over the cross- 
ing, which it did at the rate of from thirty five 
to forty miles an hour. The engine driver stated 
in evidence that, when approaching the crossing, 
he saw the white light on the carriage gates, but 
did not receive any hand signal from the gate- 
keeper :—Held: there was upon the above facts 
evidence to go to the jury of negligence on the 
part of defts. by which, & not by any negligence 
on his own part, the death of pltf.’s husband was 
caused, & therefore the judge at the trial was 
right in not withdrawing the case from the jury. 
—SMITH v. SOUTH EASTERN Ry. Co., [1896] 1 
Q. B. 178; 65 L. J. Q. B. 219; 73 L. T. 614; 
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Sect. 1.—Functions of judge and jury: Sub-sect. 2, 
D. & E. (a) & (6); sub-sect. 3.] 


60 J. P. 148; 44 W. R. 291; 12 T. L. R. 67; 40 

Sol. Jo. 96, C. A 

Annotation :—Refd. Meroer v. S. E. & C. Ry.’s Managing 

Committee, [1922] 2 K. B. 549. 

519. .] —Pitf. sued deft. co. to recover 
damages for personal injuries sustained by her at 
one of their railway stations. She intended 
travelling from that station. The night was very 
foggy, & the lamps on the platform did not show 
through the fog. While walking along the plat- 
form pltf. fell on to the rails & was injured. 
Several other people had fallen off the platform 
earlier on the same evening. The jury found 
that the accident was due to the negligence of 
defts.:—Held: pltf. was entitled to recover as 
the circumstances imposed upon defts. a duty to 
take all reasonable precautions to protect pltf. 
effectively from the dangers besetting all move- 
ment on the platform on the night in question, 
& there was evidence which entitled the jury to 
find defts. had failed to discharge the duty that 
rested upon them.—LONDON, TILBURY, & SOUTH- 
END Ry. Co. v. PATERSON (1913), 29 T. L. R. 
413, H. L.; affg. S. C. sub nom. PATERSON v. 
LONDON, TILBURY, & SOUTHEND Ry. Co. (1912), 
Times, Mar. 16, C. A. 

Annotations :—Refd. Norman v. G. W. Ry., 
153; Brackley v. Mid. Ry. (1916), 114 L. 
520. Scintilla of evidence or mere surmise.}|— 

On the platform of a railway station there were 

two doors in close proximity to each other, the 

one, for necessary purposes, had painted over 
it the words ‘‘ For gentlemen,” the other had over 
it the words ‘‘ Lamp-room.”’ Pitf., having occa- 
sion to go to the urinal, inquired of a stranger 

where he should find it, & having received a 

direction, by mistake opened the door of the 

‘“‘lamp-room’”’ & fell down some steps & was 

injured. In an action against the railway co.: 

—Held: in the absence of evidence that the place 

was more than ordinarily dangerous, the judge 

was justified in nonsuiting pltf., on the ground 
that there was no evidence of negligence on the 
part of the co. 

A scintilla of evidence, or a mere surmise that 
there may have been negligence on the part of 
defts., clearly would not justify the judge in 
leaving the case to the jury: there must be evi- 
dence on which they might reasonably & properly 
conclude that there was negligence (WILLIAMS, J.). 
—TooMEY v. LONDON, BRIGHTON & SOUTH COAST 
Ry. Co. (1857), 3 C. B. N. S. 146; 6 W. R. 44; 
140 E. R. 694; sub nom. TOONEY v. LONDON, 
Briauron & Soutu Coast Ry. Co., 27 L. J. C. P. 
39; 30L.T. 0.8. 135. 


Annotations :—Apld. Cornman v. Eastern Counties Ry. 
(1859), 4 H. & N. 781. Consd. Cotton v. Wood (1860), 
8C. B. N. 8. 568; Gee v. Met. Ry. (1873), L. R. 8 Q. B. 

161. Refd. Nicholson v. L. & Y. Ry. (1865), 34 L. J. Ex. 

84; Crafter v. Met. Ry. (1866), Har. & Ruth. 164 ; Inder- 

roaur v. Dames (1866), L. R. 1 C. P. 274; Smith v. G. EK. 

Ity. (1866), L. R. 2G. P. 43; Ryder v, Wombwell (1868), 

L. K. 4 Exch. $2; Blackman v. L. B. & 8. C. Ry. peas 

17 W. R. 769; Dublin, Wicklow & Wexford Ry. v, Slatte 

ers) a App. Cas. 1155; Hall v. Jupe (1880), 49 L. J. 
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5211. Whether case may be withdraun 32 O. R. 290.—C 


dispute, the case must go to the jury.— 
SCRIVER 0. wipe aaa 210. L. T, 27; 


NEGLIGENCE. 


E. Evidence of Contributory Negligence. 
(a) In General. 

521. Whether case may be withdrawn from 
jury.]—A railway crossed an occupation way which 
connected lands of pitf. lying on each side of the 
railway, & which was also a public footway. The 
crossing being on the level, at the point of inter- 
section the railway co. put up high gates of which 
they gave a key to pltf. The gates obstructed 
the footway, but the co. did not make a bridge over 
the railway, or provide a stile for foot passengers 
in pursuance of Railway Clauses Consolidation 
Act, 1845 (c. 20), ss. 46, 61, 68. The key having 
been lost, one of the gates was left open, & some 
colts of pltf. having escaped on to the railway were 
killed by a passing train :—Held: it was a question 
for the jury, whether pltf. by his own negligence 
had contributed to the accident.— ELLIs v. LONDON 
& SOUTH WESTERN Ry. Co. (1857), 2 H. & N. 424; 
26 L. J. Ex. 349; 29 L. T. O. S. 389; 21 J. P. 
791; 3 Jur. N.S. 1008; 5 W. R. 682. 

Annotations :—Refd. Sneesby v. L. & Y. Ry. (1874), Lu. R. 
9 Q. B. 263. Mentd. Wyatt v. G. W. Ry. (1865), 13 
W. R. 837. 

522. ———.|—-SKELTON v. LONDON 
WESTERN Ry. Co., No. 91, ante. 

523. .|—Pltf., a passenger by defts.’ rail- 
way, in getting into a railway carriage at a station, 
placed his left hand on the back of the open door 
to aid him in mounting the step. There was con- 
flicting evidence as to whether there was a proper 
handle affixed to the carriage, to the right hand of 
the door. The night was dark, & pltf. did not see 
any handle. He had a parcel in his right hand. 
Before he had completely entered the carriage, the 
guard, without any previous warning, closed the 
door, & crushed his hand between the back of the 
door & the door post. In an action for the injury 
thus sustained :—Held: there was evidence of 
negligence on the part of the co.’s servant, & no 
evidence of such contributory negligence on the 
part of pitf. as to entitle defts. to a nonsuit.— 
FORDHAM v. LONDON, BRIGHTON, & SouTH Coast 
Ry. Co. (1869), L. R. 4 C. P. 619; 38 L. J. C. P. 
324; 17 W. R. 896, Ex. Ch.; affg. (1868), L. R. 
3 C. P. 368. 
sais sar Aes :—Distd. Richardson v. Met. Ry. (1868), 37 


& NORTH 





.- J.C. P. 300; Maddox v. L. C. & D. Ky. (1878), 38 
lL. 'T. 458. Refd. Siner v. G. W. Ry. (1869), 20 L. 'T. 114. 
524. -|— The female pltf. was one of a 





crowd of passengers assembled at defts.’ railway 
station. The crowd, caused by special excursion 
traffic, of which defts. had previous notice, had 
been allowed to enter the station & to disperse 
over the platform at will. No precautions were 
taken to regulate its movements. Onthe approach 
of a train pltf. aforesaid was, through the pressure 
caused by the swaying of the crowd, thrust off the 
esta ra & hurt. An action for negligence being 

rought against defts. in respect of the injury thus 
occasioned, pltfs. were nonsuited on the ground 
that the above facts were no evidence of negligence : 

—Held: the nonsuit must be set aside, as the 
precautions to be taken by the co., the character 
of the crowd, & all the other circumstances, were 
questions for the jury. 


Negligence, & in particular contributory 


479 > 43 D. L. R. 128.—CAN. 
-}+~—The fact that con- 





§21 iv. 
tributory negligence is set u 


from jury.}—The power to nonsuit on 

the ground of contributory negligence ret Ry Gh OOrER, LONDON defence does not entitle pitt, to have 

is restricted to cases where it is indis- 7g7EKT SY. Co. (1913), 23 O. W. BR. the case go to the jury where there is no 
utable that the misfortune would not ‘Ya ia 9: N. 623; 9 D. L. R. 368.  Giidenoes of the dotts negligence for 
ave but for pitf.’s own want : the jury.—ROSSINGTON ¥. INNIPEG 

of proper care. Where the facts, or the 521 ili. ——-.}—FREEDMAN ¥. WINNI- ELECTRIO Ry. Co., [1924] 3 W. W. R. 


proper inference from the facts, are in 


PEG CORPN. (Man.), (1918) 3 W. W. R. 


714; 34 Man. L. R. 541.—CAN. 
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negligence, is always a question for the jury, 
unless it would be a palpable want of reason in 
them to find for pltfs. (BRETT, J.).—HoOGAN v. 
SOUTH-EASTERN Ry. Co. (1873), 28 L. T. 271; 37 
J. P. 206. 

525. ——.] — FINEGAN v. LONDON & NorTH 
WESTERN Ry. Co., No. 368, ante. 

526. -}— The question in this case is 
whether that negligence on the part of defts. 
caused the accident to pltf.... <A question of 
contributory negligence ought never to be with- 
drawn from the consideration of a jury except in 
a very extreme case, but when the evidence is so 
strong that it would be wholly unreasonable for the 
jury to find otherwise than that pltf. had been 
guilty of contributory negligence, then it is the 
duty of the ct. to stop the case (LORD EsuEr, M.R.). 
GRIFFITHS v. Kast & West INDIA Dock Co. 
(1889), 5‘. L. R. 871, C. A. 





(b) Plaintiff’s Own Act Proximate Cause. 

527. No case for jury.|—DAvEY v. LONDON & 
SOUTH WESTERN Ry. Co., No. 759, post. 

528 -|—Where in an action for damages 
for personal injuries it appears from pltf.’s own 
evidence that the injurics he sustained were 
particularly attributable to his omission to take 
ordinary precautions against a danger created by 
deft.’s breach of duty, there is no case to go to 
yore jury.—-SAYER v. HATTON (1885), 1 Cab. & El. 

529. ———.|—-CALLENDER tv. CARLTON IRON Co., 
Lrp. (1894), 10 T. L. It. 3866, LI. L. 





SUB-SECT. 3.—MATTERS FOR JURY. 

530. Whether facts amount to negligence.]— 
Case against a railway co. for so carelessly & 
improperly managing & directing an engine on 
their railway by their servants, that sparks flew 
from the engine upon 4 stack of beans standing 
in an adjoining field, belonging to pltf., whereby 
the stack was destroyed. <A case stated for the 
opinion of the ct., under Civil Procedure Act, 
1833 (c. 42), alleged that the engines used upon the 
railway were such as were usually employed on 
railways, for the purpose of propelling the trains 
& carriages thereon ; & that the engine, from which 
the sparks that set fire to the stack in question 
flew, was used at the tine in the ordinary manner, 
& for purposes authorised by the Act of Parlia- 
ment incorporating the co.:—Held: the facts 
stated were not suflicient to enable the ct. to infer 
negligence on the part of defts. so as to justify 
the directing of the entry of a verdict for pltf. ; 
but they did not show such an absence of negligence 
as to warrant the directing of the entry of a non- 
suit.— ALDRIDGE v. GREAT WESTERN Ry. Co. 
(1841), 3 Man. & G. 515; 1 Dowl. N.S. 247; 2 
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Ry. & Can. Cas. 852; 4 Scott, N. R. 156; 133 
K. R. 1246. 


Annotations :—Refd. Templeman v. Haydon (1852), 12 
C. B. 507 i Blyth v. Birmingham Waterworks Co. (1356), 


20 J. P. 247 

531. -]—(1) What state of facts, as found 
by a jury, would be sufficient to support a charge 
of negligence, so as to give a ground of action by 
a bailor against the bailee. 

(2) Negligence not to be inferred, unless the 
state of facts cannot otherwise be explained. 

In the present instance, the action being for 
negligence, the special verdict finds facts & leaves 
the ct. to say whether negligence has, or not, been 
proved. Negligence is a question of fact, & not 
of law, & should have been disposed of by the 
jury (LORD BROUGHAM).—TOBIN v. MURISON 
(1845), 5 Moo. P. C. C. 110; 9 Jur. 907; 13 BK. BR. 





; 431, P. C. 


532. -|—In an action against a canal co. 
for damage caused by the emission of sparks from 
the engines of a steamboat used by them ; evidence 
being given that there were some mechanical 
applicances which were used to prevent the 
emission of sparks, & that there were species of fuel 
& modes of dealing with the furnaces for that 
object, which had not been adopted, etc., the 
question was left to the jury whether there had been 
a neglect by defts. of any practicable precautions 
which they reasonably ought to have used.— 
LONGMAN v. GRAND JUNCTION CANAL Co. (1863), 
3K. & F. 736. 

533. .|—A porter of a railway co. closed 
the door of a compartment so quickly as to strike 
the back of a passenger who was getting in, & 
crush the finger of a child who had got in before 
the last passenger, & was seating himself, between 
the hinges :—Held: the question of negligence on 
the part of the porter, & contributory negligence 
on the part of the child, was for the jury, & there 
was sufficient to prevent the case being withdrawn 
from their cognisance.—-COLEMAN v. SouTH 
EASTERN Ry. Co. (1866), 4 H. & C. 699; 31 J.P. 
23; 12 Jur. N.S. 944. 

534. .|— Where the question, whether or 
not a railway co. has been negligent, depends upon 
the nice distinction between that which is reason- 
ably safe, & that which is not so, it is a question 
entirely of degree, & one exclusively & emphatically 
for the decision of a jury ; & where a jury, with all 
the evidence before them, have found a verdict, 
the ct. will not interfere to disturb their finding 
by granting a rule to set the verdict aside on the 
ground that there was no evidence of negligence.— 
LEISHMAN v. LONDON, BRIGHTON, & SOUTH COAST 
Ry. Co. (1870), 23 L. T. 712; 19 W. KR. 106. 

535. »}] — HloGAn v. SOUTH-EASTERN Ky. 
Co., No. 524, ante. 

536. .|}-—In an action for negligence the 
question whether the facts amount to negligence 
is for the Jury. 
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: . DIAN Paciric Ry. Co. (1905), 26 C. L. T. 530 xiii. -}—Luok v. Toronto 
enter ne (ace anon’ (0 au 425 81S, CR 1 CAN. Ry. Co. (1920), 48 O. L. R. 581; 58 
Gr Cc. R. 268,—CAN. 630 viii. .--MACKENZIB v. Brir- D. L. R. 145; 19 O. WwW. N. 330.—CAN. 


630 ii. ———-.] —DicvLIN v. BAIN (1862), 
11 C. P. 523.~-—-CAN. 

530 iii. ——-.]}—SHERWOOD v. HAMIL- 
Ant Crry (1875), 37 U. CG. BR. 410.— 





530 ix. 


580 iv. ——.}—MAKINS v. PIGGOTT 
(1898), 29 S. GC. R. 188.—CAN. 

530 v. -}—Tho question of negl- 
gence is for the at Reale vy. COM- 
MERCIAL BANK OF WINDSOR (1899), 32 
N.S. R. 366.—CAN. 

530 vi. ———.}--HAWLEY v. WRIGIT 
(1901), 34 N. S. R. 365.—CAN. 


J.-—- VOL. XXXVI e 


D.L. I 





530 xii. . 





Ist} COLUMBIA ELECTRIC an Co., LTD. 


(1914), 19 B. C, Rt. 1-—-CAN 


.}—-DIPLock v. CANADIAN 
NORTHERN Ry. Co. (1916), 33 W. L. R. 
453; 9 W. W. R. 1052.—CAN. 


530 x, ———.}—GERARD v. OTTAWA 
Gas Co. (1918), 43 O. L. R. 264; 43 
. Rt. 447.—CAN. 


O. L. R. 158; 43 D. 
}—-B 
TRUNK Ry. Co. (1918), 43 O. L. R 





530 xiv. .}+—The question of neg- 
ligence in all collision cases is a matter 
of fact to be determined by the jury 
under proper directions, & the circum- 
stances in each case must be considered 
by the jury irrespective of any other 
case.—NOBLE v. STEWART (1923), 51 
N. B. R. 94.—CAN 





530 xv. ——.]—LOGAN' 
5380 xi. ——-.+-Dowson v. TORONTO [1925] 2 I. R. 211.—IR. 
& YorRK RADIAL Ry. Co. (1918), 43 530 xvi. .}—MorRTON COOLEY v 
LL. R. 377.—CAN. KpinsurcH  & GLascow_ Ry. Co. 
RUNELLE 0. GRAND (1845), 8 Dunl. rae of Sess.) 288; 
e 18 Se. Jur, 134.—S OT. 
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Pitf. was a passenger by defts.’ railway. The 
train in which she was overshot the platform. 
The porters called to the passengers to keep their 
seats, but not so that pltf. could hear. The train 
was not backed. Pltf. waited some time, & then 
got out, & was injured in alighting :—Held: 
there was evidence to go to the jury of negligence 
on the part of defts.—RosE v. NORTH EASTERN Ry. 
Co. (1876), 2 Ex. D. 248; 46 L. J. Q. B. 374; 
35 L. T. 693; 41 J.P. 5382; 25 W. KR. 206, C. A. 
aan :—Refd. Jackson v. Met. Ry. (1877), 26 W. R. 


537. .|—Where the conduct of a railway 
co.’s servant is such as to lead a passenger to think 
that he is intended to alight, & it proves to be 
dangerous to alight, there is, in the absence of 
evidence of contributory negligence on the part of 
the passenger, evidence of negligence on the part 
of the company for a jury to consider. 

Pitf., a female, arrived by defts.’ railway at a 
small station, as the part of the train in which 
she was riding reaching beyond the end of the short 
platform. The only servant of the co. being 
engaged, pltf. attempted, after waiting until she 
feared the train would move on, to descend 
without assistance, &, in so doing, she slipped & 
was injured :—Hcld: there was evidence of 
negligence on the part of the co., which ought to be 
left to a jury.— ROBSON v. NORTH EASTERN Ry. 
Co. (1876), 2 Q. B. D. 85; 46 L. J. Q. B. 50; 35 
L. T. 585; 41 J.P. 294; 25 W. R. 418, C. A. 

- Rose v. N. E. Ry. we i 2 Ex. a 248. 
Consd. Watkins v. G. W. ity. (1877), 4 J. Q. B. 817 
Refd. Met. Ry. v. Jackson (1877), Spo. Gan. iis 

538. .}-— JONES v. GREAT WESTERN Ry. 
Co. (1877), 41 J. P. Jo. 308. 

539. ——.]—WATSON v. ELLIS (1885),1 T. L. BR. 
317; 49 J. P. Jo. 148, D. C. 








5640. ——.] — RUDDY v. LONDON & SouTH 
WESTERN Ry. Co. (1892), 8 T. L. R. 658, C. A. 
541. ———.] — BuRRows v. LONDON GENERAL 


OMNIBUS Co. (1894), 10 T. L. R. 298, C. A. 

542. -|—BARRY Ry. Co. v. WHITE (1901), 
171. L. R. 644, H. L. 3 affg. S.C. sub nom. Wire 
v. BARRY Ry. Co. (1899), 15 T. L. R. 474, C. A. 

543. Alternative methods of work.]— 
Where there are two modes of doing a work in a 
public highway from which damage may result 
to a passer by, the one mode more dangerous than 
the other, though both are usual modes, it is for 
the Jury to say whether the adoption of the former 
mode amounts under all the circumstances to 
negligence. A passer by who is casually appealed 
to by a workman for information respecting a 
thing: which the latter is doing in a public thorough- 


544 i. What facta amount to con- 











44 ix. 
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NEGLIGENCE. 


fare, is not to be considered a “ volunteer 
assistant,’ so as to exonerate the workman’s 
master from responsibility for an injury resulting 
to the former from the workman’s negligent mode 
of doing the work.—CLEVELAND v. SPIER (1864), 
16 C. B. N.S. 399; 143 E. R. 1183. 

544. What facts ‘amount to contributory negli- 
gence.|—-FLETCHER v. PETO, No. 120, ante. 

545. .J}—COLEMAN v. SOUTH EASTERN Ry. 
.. No. 533, ante. 

546. | — HoaGan v. SouTu-EASTERN Ry. 
Co., No. 524, ante. 

547. .}— JONES v. GREAT WESTERN Ry. 
Co. (1877), 41 J. P. Jo. 308. 

48. .|—In an action to recover compensa- 
tion under Employers’ Liability Act, 1880 (c. 42), 
it appeared that pltf. was in the employment of 
deft., who was a wharfinger, & for the purposes of 
his business the owner of carts & horses. It was 
the duty of pltf. to drive the carts & to load & 
unload the goods which were carried in them. 
Among the horses was one of a vicious nature 
& unfit to be driven even by a careful driver. Pltf. 
objected to drive this horse, & told the foreman of 
the stable that it was unfit to be driven, to which 
the foreman replied that pltf. must go on driving 
it, & that if any accident happened his employer 
would be responsible. Pltf. continued to drive 
the horse, & while sitting on his proper place in 
the cart was kicked by the animal, & his leg was 
broken :—Held: upon the facts a jury might find 
deft. to be liable, for there was evidence of 
negligence on the part of his foreman, & the 
circumstances did not conclusively show that the 
risk was voluntarily incurred by pltf.— YARMOUTH 
v. FRANCE (1887), 19 Q. B. D. 647; 57L.J.Q. B. 
7; 836 W.R. 281; 4T.L.R.1,C. A. 

Annotations : -—Consd. Osborne v. L. & N. W. Ry. (1888), 

rf a B. D. 220; ‘Thrussell v. Handyside Sate 20 

- I. 359; Amos %. Duffy (1890), 6 'T. L. 339 

Bota. “Walsh v. Be (1888), 21 Q. B.D. 371; Puen 

bury v. G. W. Ry. ou 14 App. Cas. 179; Sundors ¥. 

reece (1890), 6 T. L. 324; Smith v. Baker, {1891} 

A. C. 325; Baker v. James, hace 2K. B. 674; Letang 

Ottawa Elec. Ry., [1926] A. C. 725.  Mentd. Bound v, 

Lawntnes (1891), 60 L. J. M. C. “ig: Hunt vo. G. N. Ry. 

[1891] 1 Q. B. 601; London & Kastern rey Loan & 

Discount Co. v. Creasey, [1897] 1 Q. BK. 76 Thompson 

v. City Glass Bottle Co. -., (1901) 2 K. 2B. 483 Corbett v, 

Pearce, [1904] 2 K. B. 422 ; Sintth v. Associated Omnibus 

Co. (1907), 96 L. T. 675; National Provincial & Union 

Bank of England v. Charnicy, [1924] i K. B. 431. 

549. .} — FinEGAN v. LONDON & NortrH 
WESTERN Ky. Co., No. 368, anie. 

550. .|—It must be for the jury whether 
there had been negligence on the part of deft. or 
‘* contributory ”’ negligence on the part of pltf. 
(LORD COLERIDGE, C.J.).—GURLING v. Hurst & 
Co. (1889), 6 T. L. R. 94, D.C. 

551. ——.]—Kkuppy v. LONDON & SovurTu 
WESTERN Ry. Co. (1892), 8 T. L. R. 658, C. A. 




















ape OHNSON ¥. ronae 


v. LONDON 


544 x 
BALD (ibis), 57 57 N 








5 By ae 
tributory negliyence.}—-MCKINNON v. STREET Ry. Co. Chay oe ao Cc. L. T. S. HR. 49.—CAN 
Morais (1885), 11 V. L. R. 176.—AUS. 369; 2 U0. L. R. 53.—CA 544 xvii. ~] Bineert v. GRAND 

544 ii. at {ARVIN ©. BUTTER- 544 x. ---— -/ MARSHALL t. CATES 1 oe 
WELL (1867), N. B. Dig. 536.—CAN. (1903), dé CL T $8; 108.0 R163, ee 
044 iii. —— .}- BENNETT v. GRAND 544 xviii. ne —The question of con- 
TRUNK Ry. Co. (1882), 7 A. R. 470.— mer pe ——,.] — GALLINGER v. To-  tributory neglig ence is for the jury to 
CAN. RONTO Ry. Co. (1904), 25 C. L. T. determine.—VALLKE v. GRAND TRUNK 
544 iv. .}-Maw v Kixg & 10; 80. L. R. 698; 40. W. R. 522, Ry. Co, 21C. L. T. 109; 10. W. RR. 
ALBION Townsuirs (1883), 8 A. R. —GAN. : 224.—CAN. 
—C 544 xii. ——-.}—-HINSLEY v. LON 544 x -}—POTTER v. NORTH 
544 v. ——-.}— EDGAR v. NORTHERN DON STREET Ry. Co. (1907), 16 O. L. I. 
Ry. Co. (1884), 11. A. R. 468.--0AN. 350) 1b ee ee Ta CAN. parmait ity. a6 878). 11 Macph. 
eae ble eo Ce ee not xili. ——.}—CANADIAN PACne 644 xx. 1¢ AMPBELL 6. One x 
° Y 4 oerecae 
(gay 9 SO te BIL Gan Ry. Co. & HANSON (1908), 40 8. C. MADISON (1873), 1 Ry (Ct. of Sess.) 
_544 vii, ——.}—-GRAND TRUNK Ry. 544 xiv. —-—.}-Simowpna p. Win. 1497 11 Bo. L. It $4800 
ie v. BECKETT, on an, 16 8. C. RR. NIPEG ELEecrRic Ry. Co. (1911), 21 544 xxi. ——.]}—-Tu arta v. NORTH 
3u fam Man. L. R. 622.—CAN. BririsH Ry. v. Oo. (1876), 4 . (Ct. of 
544 viii. -}—AT KINSON », GRAND 544 xy, ._}—-MORRIS v. HALIFA Sess.) 115; sub nom ST OOE v. 
TRUNK Ry. Co, (1889), 17 UO. R. 220. ELzcrric TRaMWAY roe S as. (1917), NorTH BRITISH RY. © Co., on RAL. R. 
—CAN. 50 N. S. R. 451.—CAN 97.—SCOT. 
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552. ———.]|—Barry Ry. Co. v. Waite (1901), 
17 T. L. R. 644, H. L.: affg. 8S. C. sub nom. Wait 
v. BARRY Ry. Co. (1899), 15 T. L. R. 474, C. A. 

553. Defence of volenti non fit injuria.|—Under 
recent decisions, it is for the jury to find if the 
knowledge of the existence of the danger in such 
case proves the willingness of the servant to con- 
front it (MATTHEW, J.).—BAXTER v. WYMAN & 
Sons (1888), 4 T. L. R. 255, D.C. 


SUB-SECT. 4.—GRANT OF Niw TRIAL. 
A. Non-Direction. 

554. Verdict Justified by evidence.]—(1) If 
one does an injury by unavoidable accident, an 
auction does not lie; aliter, if any blame attaches 
to him, though he be innocent of any intention 
to injure ; as if he drive a horse too spirited, or 
pull the wrong rein, or use imperfect harness, & 
the horse taking fright kills another horse. 

(2) In such a case the ct. refused to grant a 
new trial, though the judge who preatded! after 
summing up, told the jury dcft. was liable, even 
though the accident were unavoidable, & no 
blame were imputable to him ; omitting to direct 
the jury to consider whether the accident was 
unavoidable or occasioned by any fault in deft.— 
WAKEMAN v. ROBINSON (1823), 1 Bing. 213; §& 


553 i. Defence of volenti non fil in- 


it was necessa 
juria.J—Held: the question whether 


for the co. to take 
greater precautions than it did & to 
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ee P.63; 1L.J.0.8.C. P. 70; 130 B. R. 


Annotations :-—As to (2) Refd. Hall u Fearnley (1842), 3 
-B. 919; Stanley v. Powell, [1891] 1 Q. B. 86. Gencrally, 
efd. Cottorill v. Starkey (1839), 8 CG. & P. 691. 


555. +] —A railway embankment, after 
some years’ use, having fallen, & passengers 
being injured, they sued the co. for negligence :— 
Held: the fall of the embankment was primd facie 
evidence of its insufficiency, & was conclusive, if 
no evidence was given to rebut it.—GrREAT 
WESTERN Ry. Co. OF CANADA v. BRAID, GREAT 
WESTERN Hy. Co. OF CANADA v. FAWCETT (1863), 





Pp. C. C. N.S. 101; 1 New Rep . 
L. T. 31; 27 J. P. 596; "9 Jur. N. ¢ 339 ; 11 
W.R. 4443; 15 E.R. 640, P. C. 


Annotations :-—Distd. Hatfield cOnrner Glasgow (Owners), 
The Glasgow (1914), 84L. J. P. 161 efd. Scott v. London 
Dock Co. (1864), 34 L. J. Ex. 17; Longmore v. G. W. Ry. 
(1865), 19 C. B. of S.184; Czech r. General Steam Naviga- 
tion Co. (1867). L. R. 3 CP, 14; Montreal City v. Watt & 
Scott, [1922] 2 A. C. 555. 


B. Misdirection. 

556. General rule.] -— Plitf.’s horse & cart were 
standing at his shop door unattended, & close 
behind them were drawn up deft.’s horse & cart, 
also unattended. Defts.’ cart came into collision 
with pltf.’s cart, & pltf.’s horse broke through his 
shop window :—Held: there was evidence of 
contributory negligence on the part of pitf., 


656 vii. —-—.]—Lvucas tv. MooRt 
CORPN. Ciera), 3 A. It. 602.—CAN. 





pitf. fully appreciated the nature of 
the risks involved, & voluntarily under- 
took them, was one of fact for the jury. 
——BROUGHTON v. HUBEDING (1910), LO 


8S. R. N.S. W. 367; 27 N.S. W. W.N. 
78.—AUS. 
553 ii. -———-. }}— WESTON v. RAILWAYS 


Comer. (1916), 16 S. R. N.S. 
33 N.S. W. W. N. 160.—AUS. 
5583 iii. .J—In an action for com- 
pensation for personal injuries caused 
by negligence, a deft. who invokes 
the doctrine of volenti non fit injuria 
must have a finding by the jury that 
the person injured voluntarily incurred 
the risk, unless it so plainly appears 
by_pitf.’8 evidence as to justify the 
judge in aelendeawitie it from the jury 
& dismissing aca action.— CANADA 
FOUNDRY Co. MITCHELL (1904), 25 
C.L. T. 27; 35 S. C. BR. 452.—CAN. 
553 iv. -.—-RORISON ¥v. BUTLER 
ae as (1911), 31 C. L. T. 396.— 


553 v. ---MCPHRE fr. Naa 
PaciFio Ry. Co. (1915), re Mie L. 
125; 23 D. lL. R. 561.—CA 

553 vi. .}-—-MILLER vv. “Sar & 
Co. & CANADIAN Pacirio Ry. Co. 
(Sask.), [1925] 2 W. W. R. 360.—CAN. 


883 vii. —— a oues . OTrAWA 


W. 199; 














ELECTRIC Ry. Co., (1926) A. C. 725 ; 
[1926] 3 A . 457; T1926] 3 
WwW. W. Rh. 88; Q. R. 41 K. B. 312.— 

553 viii. ———. -MOKEE v. MALCOLM- 


BON, [1925] N. 120.—IR. 

553 Ix. Senter a v. PRIM- 
rosie & Co., [1910] S. C. 111.—SCOT. 

t. What is bee ahh care. }—VIKTS 
vy. Coute (1875), 1 R. & C.159.—CAN. 

u. ~./~—What is roasonable care 
is a question of fact to be decided 
by the jury, according to the facts of 
the case.—RAMSAY %. TORONTO ne 
Co. (1913), 5 O. W. N. 656; 300.L. R 
27.—CAN. 


a. ae pect v. 








HAMILTON, 





GRIMSBY LE ELECTRIO Ry. 
See Whi tL. ‘R137: 43 D.L. R. 
b. Whether greater precautions re- 
Sa Ngee wt was properly left 
the jury to determine whether or 


not, under the special aircumstances, 


be much more careful than in ordinary 
cases where these conditions did not 
exist.—LAKE Erin & Drrroir RIVER 
Ry. Co. v. BARCLAY (1900), 30 S. C. R. 
360.—CAN. 


c. Submission of specific questions 
to jury.J—In an action founded on 
negligence it is advisable that specific 
questions should bo submitted to tho 
jury to cnable them to state the special 
grounds on which they find negligence 
or no negligence.—ALASKA PACKERS 
ASSOCN. v. SPENCER (1904), 10 B.C. RR. 
4733; 35 8S. C. R. 362.—CAN. 

d. Cupacity of infant to be guilty 
of contributory negligence.| —The ca- 
pacity of an infant to be guilty of 
contributory negligence is a question 
for the jury.—BuRTCH " ea 
PACIFIV po Co. (1906), 8 O. W. R. 
837; 13 O. L. R. 632. SAND 

e. Negligence of employer. }— 

LAN ©. FOLEY KROTHERS (1916), 50 
N.S. R. 21,—CAN. 


PART IX. SECT. 1, SUB-SECT. 4.—-A. 


5541. Verdict ee by cvidence. )}— 
Where all questions of substance have 
been passed upon by a jury a new trial 
should not be granted.—-PRUETT v. 
GRAND TRUNK PactIFICo’ Ry. _ Co. 
(Sask.), [1917] 2 W. W. R. 662.—CAN. 

554 ii. -}/—GLAss ¥v. PAISLEY 
RACE CoMMITTRE (1902), 5 F. (Ct. of 
Sess.) 14.—SOOT. 


PART IX. SECT. 1, SUB-SECT. 4.—B. 


556 i. General rule.) — FAUX v. 
WILLIAMSTOWN BATHING Co., LTrp. 
(1903), 29 V. L. R. 459.—AUS. 

556 ti. ———.]}-—-HANDASYDE v. MEL- 
BOURNE GENERAL MoToR Bus Co., 
Lrp., [1916] V. L. R. 16.—AUS. 

556 iii, —-——.]-— WHITE v. NEW SOUTH 
WaLES RaILWAyY ComRs. (1923), 23 
§.R. N.S. W. 365; 40 N.S. W. W.N. 
71.—AUS. 

556 iv. .}— COFIELD v. WATERLOO 
“AUS.” Lrp. (1924), 34 C. L. R. 363. 








——,.]—STANTON v0. WELLER 
asa, A Ont. Dig. 901.—CAN. 
——.]— WOLHAUPTER?. FOLEY 
(sss). 4 All. 90.—CAN. 


556 viii. ——.]—L¥TTr. St. LAWRENCE 
& OTrrawa RY. Co., HINTON wv. ST. 
LAWRENCE & OTTAWA Ry. Co. (1882), 
10. R. 545.—CAN. 





556 ix. at ee v. ELLIOTT 
(1892), 23 N.S. R. 276; 218. Cc. RR. 
19.—CAN. ? 

556 x. ——.]—SMITH v. NOVA SCOTIA 


TELEPHONE Co. (1894), 26 N. S. it. 
275.—CAN. 

556 xi. ——-.]—-GLIDDEN v. TOWN OF 
CANS (1895), 33 N. B. It. 388.— 


556 ~~ —.--WILLIAMS v. BART- 
HIN (1890), 29 Ss. C. Rh. 548.—CAN. 


556 x ———-, ]}— H ESSE. SAINT JOHN 
re Co. (1899), 30S. C. R. 218.—CAN. 


556 xiv. —— .]-—Upon a trial by jury. 
the judge in directing the jury as to the 
law is bound to call their attention to 
the manner in which the law should be 
applied by them according to their 
findings as to the facts, the extent to 
which he should do so depending on 
the circumstances of the case he is 
trying, & where the form of the charge 
was defective in this respect, &, 
consequently, left the jury in a confused 
state of mind as to the questions in 
issue, there should be a new trial.—- 
SPENCER v. ALASKA PACKERS’ ASSOCN. 
(1904), 35 S. C. R. 362.—CAN. 

556 xv. -}— DAVIES v. CANADIAN 
AMERICAN CuoAL & COKE Co. (1905), 
: Terr. L. R. 240 ; 1 W. L. R. 55.— 





556 xvi. ae anee ee v. aN 
SON PLOUGH Co. Aaa O. W. R. 
748; 90. L. R. 711.—CAN. 


556 xvii. -}+—JAMIESON v. HARRIS 
(1905), 35 S. C. R. 625.—CAN. 

556 xviii. -}—-In consequence of 
the want of more explicit directions to 
the jury on the question oflaw & tho 
misdirection as to the issues :—Held: 
defts. were entitled to a new trial.— 
RED MOUNTAIN Ry. Co. v. BLUE (1907), 
39S.C. R.390.—CAN. 

556 xix. --In an action for 
damages for injuries suffered by pltf. 
in consequence of putting his foot in a 
frog which it was alleged had not been 

properly packed the trial judge charged 
the jury that, if the frog was unpacked, 
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which the judge was bound to leave to the jury.— 

WALTON v. LONDON, BRIGHTON & SouTH COAST 

Ry. Co. (1866), Har. & Ruth. 424; 14 W. RB. 395 ; 

sub nom. LONDON, BRIGHTON & SoutTH Coast Ry. 

Co. v. WALTON, 14 L. T. 253. 

557. ——-.]—-LANGTON v. LANCASHIRE & YORK- 
SHIRE Ry. Co. (1886), 3 T. L. R. 18, C. A. 

558. ——-.]—-In considering whether there has 
been any substantial miscarriage ... there 
would be a substantial miscarriage if a definition 
of negligence was presented to the jury, which was 
reasonably likely to lead to confusion (BOWEN, 
L.J.).—NASH v. CUNARD S.S. Co. (1891), 7'T. L. R. 
597, C. A. 

559. —-—-.] —- WILKINSON v. GRAVES (1893), 9 
T. J. R. 464, D. C. 

560. Point not raised at trial.}|—-In an action 
against a railway co. for negligence in the manage- 
ment of their railway at one of their stations, 
whereby plitf., a passenger, was injured, the defence 
relied on by defts.’ counsel was, that the accident 
arose entirely from pltf.’s own want of caution, 
& that the co. were wholly blameless. The 
evidence showed that pltf. arrived at the station 
about two minutes or less before the time of 
departure of the train, & that, in running along the 
line, at a place where he ought not to have gone, 
in order to reach the train, which was some dis- 
tance ahead on the opposite side of the railway, 
he fell over a switch-handle, & was considerably 
hurt The judge left it to the jury to say whether 
the injury to pitf. was occasioned by the negligence 
& want of proper care of defts., or resulted entirely 
from pltf.’s own carelessness, as the co. contended. 
The jury having found for pltf.:—Held: the 
judge was, under the circumstances, warranted 
In leaving the case to the jury upon the only 
points raised by the parties ; & the omission to call 
their attention to the intermediate case of the 
negligence of both parties being contributory to 
the accident, was no misdirection. Qu.: whether 
the doctrine of contribution is applicable to a case 
of this sort, of tort founded upon contract.— 
MARTIN v. GREAT NORTHERN Ry. Co. (1855), 16 
C. B.179; 3C. L. R. 817; 24 L. J. C. P. 209; 
1 Jur. N.S. 613; 3 W. R. 477; 139 KE. R. 724; 


the co. would be Hable, whether pltf. 
was guilty of contributory negligence 
or not :—Held: this was a misdirec- 
tion, &, notwithstanding the question 
of contributory negligence was sub- 
mitted to the jury & answered in pltf.’s 


jury, 


556 xxvii. 


notwithstanding it 
objectionable isolated Seale Sst or 
etatements.—PORTER  Wv. 

(1915), 43 N. B. R. 458.—CAN. 

-}— PESCOVITCH 1. 
WESTERN CANADA FLOUR M1L18 (1915), 





NEGLIGENCE. 


sub nom. STONE v. GREAT NORTHERN Hy. Co., 25 
L. T. O. S. 144. 


Annotations :—Distd. Cornman v. Kastern | 
C1859), 4H. & N. 781. Mentd. Browne vr. Dunn 


lt. 67. 

561. Failure to direct on all possible grounds of 
defence.|—DUNN v. NoRTH STAFFORDSHIRE Ry. 
Co., No. 401, ante. 

562. Evidence not amounting to negligence.|—— 
Pitf., while passing along an occupation road which 
crossed defts.’ railway on a level, was knocked 
down & injured by a train of defts., owing, as was 
alleged, to defts.’ negligence. There were gates 
across the road left unfastened, & defts. had at 
one time kept a gatekeeper, but had ceased to keep 
one some time before the accident. About three 
years before the accident defts. had obtained 
powers under an Act to make a new road & dis- 
continue the level occupation road; the powers 
of the Act were to be exercised within five years, 
& then to cease ; & nothing had been donc as to the 
road till after the accident. The jury negatived 
negligence in the driver of the engine ; but found 
for pltf. on the ground generally of ‘‘ negligence 
as to the crossing.’”” The judge, in summing up, 
had left to the jury as evidence of negligence In 
defts. (inter alia), the omission to keep a gate- 
keeper, & the omission to exercise the powers of 
their Act :—Held: a misdirection. 

We are sending the case down for a new trial 
(because) a miscarriage may have arisen from the 
judge leaving as evidence of negligence what 
appears to us to be no evidence of negligence at 
all (MELLOR, J.).—CLIFF v. MIDLAND Ky. Co. 
(1870), L. R. 5 Q. B. 258; 22 L. T. 3823; 34 J.P. 
357; 18 W. R. 456. 

Annotations :-—Distd. Ellis vr. G. W. Ry. (874), LDL. ROC DP. 
551. Refd. Clarke v. Mid. Ny. (1880), 43 L. Tr. 381. 
568. Evidence amounting ‘o  negligence.|—— 

MOORE v. RANSOME’S Dock COMMITTEE (1898), 

14 T. L. R. 539, C. A. 

564. No other verdict possible despite mis- 
direction.|—On Sept. 14, 1898, the son of G., 
applt., at 1.30 p.m. loaded twelve cows at M. D. 
station on a truck of resp. co. The cows were 
consigned to C., another station twenty-five 
miles distant, & at the time of loading were in good 
condition. Applt. had on other occasions sent 
cattle from M. D. to C. & they had usually arrived 





556 xxxvii. oF RASER &. YOUN- 
GER & SONS (1867), 5 Macph. (Ct. of 
Sess.) 861.-—SCOT. 

656 xxxviii. .J-- MACDONALD 1. 
WYLLIE & Sons (1898), 1 EF. (Ct. of 
Scxa.) 339; 36 Sea L. JR. 262; 6 


contains 


’CONNELL 





favour, there should be a new trial.— 
STREET tv. CANADIAN PACIFIC. Ry. 
(1908), 18 Man. L. R. 334.—CAN. 

556 xx. -}—WALKER t. WABASH 
Ry. Co. (1909), 18 O. L. R. 21: 13 
O.W. RR. 250; 8 Can. Ry. Cas. 487.— 
CAN. 





556 xxi. —-: .—Harnis v. JAMIE- 
SON (1909), 7 FE. I. RR. 1735.--CAN. 


556 xxii. —~-.}-—-RAYFIELD tv. BRIT- 
SH COLUMBIA ELECTRIC Ry. Co. (1910), 
15 B.C. R. 361.—CAN. 


556 xxiii. ——~.)— Kine LUMBER Co., 
Lirp. v. CANADIAN Paciric Ry. Co. 
(1912), 17 B.C. R. 502.---CAN. 

556 xxiv. —~-—.]}—- MYERS v. TORONTO 
Ry. Co. (1913), 5 O. W. N. 587; 30 
0. L. R. 263.—CAN. 

556 xxv. ——.]— OAKSHOIT v. POWELL 
(1913), 24 W. L. RR. 6543; 4 W. WwW. RR, 
983 ; 12 D. L. R, 148; 6 Alta. L. ht. 
168.--CAN. 

556 xxvi. .j}--A new trial will not 
be granted on the ground of mis- 
direction if the charge taken as a whole 
fully & fairly leaves the facts to the 








31 W. L. R. 921; 25 Man. L. i. 575.—- 
CAN. 

556 xxviii. .}—ENGLAND v. COL- 
BURNE (1919), 52 N.S. It. 349.-—-CAN. 

556 xxix. - .—E—-GAVIN tv. KETILE 
VALLEY Ry. Co. (B. C.), [1919] 2 
W. W. R. 611; 588. C. WR. 501; 47 
D. lL. R. 65.—CAN. 

556 xxx. Hurst v. MURRAY 
(1920), 40 O. L. R. 680; 54 D. L. XR. 
534; 18 O. W. N. 345.—CAN. 

556 xxxi. —-—.]—MATTHEW8S Ut. CANA- 
DIAN Express Co. (1910), 8 E. L. X. 
28.—CAN. 











556 xxxii. ——.J—HANLYv. SHANNON 
(1834), 2 Ir. L. lee. N. S. 111.—IR. 
556 xxxiii. ——.J—PHILPoTT v. CORK 


& Macroom Ry. Co. (1879), 4 L. Kh. Ir. 
522.— IR. 
556 xxxiv. -——.]—-DEVLIN v. BEL- 
FAST CoRPN., [1907] 2 J. KR. 437.—1R. 
556 xxxv. -}—SANDYB v. HARRI- 
556 xxxvi. -}—-NEW ZEALAND 
RAILWAY Comrs. v. TRASK (1894), 13 
N. Le L. Rh. 139.—N.Z. 








S. L. T. 209.—-SCOT. 


561i. Failure to direct on all possible. 
grounds of defence.J}—In an action 
by pltf. claiming damages for injuries 
received through falling down a& hatch- 
way which deft.’s servants had opened 
for the purpoxe of obtaining access to 
pitf.’s cellar, & which they had failed 
to close, the judge failed to put to the 
jury the gquestion of contributory 
negligence relied upon by deft. :-- 
Held: there must be a new trial.— 
MURRAY v. MARITIME TELEGRAPH & 
TELEPHONE Co., LTp. (1919), 52 
N. S. Rh. 314.—-CAN. 


564 i. No other verdict possible despite 
misdirection.} — Held: the judge’s 
charge was open to objection but. as 
under the findings of the jury & the 
evidence pltf. could not possibly 
recover, a new trial should be refused. 
—BRENNER v. TORONTO Ky. Co. 
(1908), 40 8. C; It. 540.—CAN. 


564 fi. ——-.}}-LEECH v. : 
BRIDGE Criry, [1921] 3 W. W. RR. 319; 
ask Cc. Rh. 123; HY!) Dp. L. af ° 449.— 


Part [X.—Proor or NEGLIGENCE. 


by 8 p.m. On this occasion they did not arrive 
til after midnight, & were then found to be in a 
damaged & exhausted condition. G. then brought 
an action against respt. co. in the county ct., on 
the ground that the injuries had been caused by 
resp.’s negligence. After evidence had been given 
in support of pltf.’s case, counsel for the defence 
submitted that there was no evidence of negligence 
to go to the jury, but the judge held that a prima 
facie case had been made out. Evidence was then 

given by the co. to the effect that the delay in 
the arrival of the cattle was due solely to shunting 
operations to avoid passenger trains. The judge 
thereupon withdrew the case from the jury, & 
gave judgment for the co. G. appealed :—Held : 

though the county ct. judge was wrong in with- 
drawing the case from the jury, & should have 
Jeft it to them with a strong direction to find a 
verdict for defts., yet that it would be useless to 
send the case back for trial, as the only verdict that 
could be found on the evidence must be a verdict 
ioe oe eo eae v. MIDLAND Ry. Co. (1899), 


C. Verdict Against Evidence. 

565. General rule.]|—A new trial ought not to 
be granted on the ground that the verdict of the 
jury was against the weight of the evidence, unless 
the verdict was one which a jury, viewing the whole 
of the evidence reasonably, could not properly 
find.—-METROPOLITAN Ry. Co. v. Wrigut (1886), 
11 App. Cas. 152; 55 L. J. Q. B. 401; 54 L. T. 
658 ; 34 W. R. 746; 27. L. R. 553, H. L. 


sinnotations : How v. L. & N. W. ly. -» [1892] 1 rs B. 
$91; Banbury v. Bank of Montreal, (1918] A. C. 626; 
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Calmenson v. Merchants Warehousing Co. (1920), 125 
L. T. 129. Mentd. Webster v. Friedeberg (1886), i 
Q. B. D. 736; Murtagh v. parey eae. 59 L. Q. 
388; Philli BY. Te Ee ee p. Cas. 193 ; ee 
2 Hall, ee fe 1 Q. B. 444; Ferrand v. Binglicy Township 
1) (1891), 36 Sol. Jo. 58; Hampson v. mid 


(ist, RL 778; Brazier v. Camp (1894), 63 L. 
Q. B. 257; Seaton v. pneridee (1896), 13-7. eR 385. 
ease . Spencer (1897), 77 L. Bo8 Pare ”. English, 


Scottish & Australian Bank, (gos) a 168; Neville 

v. London Express Newspapers, (1917), Q K. B. 564. 

566. .|]—It seems to me that the dock 
co. undertook the charge of the ship.... If 
there is to be trial by jury, it is not right that 
we should interfere with a verdict which might 
have been found by reasonable men (WILLS, J.).— 
MACCUNN v. LONDON & Sr. KATHARINE DOCKs 
Co. (1887), 3 T. L. R. 539, D. C.3 on appeal, 
3 T. L. R. 618, C. A. 

567. ———.|—This ct., adopting the principles 
laid down by the House of Lords, always refused 
to grant a new trial on the ground that the verdict 
was against the weight of the evidence, unless the 
verdict was one which the jury could not properly 
have found on the evidence before them (LINDLEY, 
J..3.).—AVIS v. GREAT EASTERN Ry. Co. (1892), 8 
T. L. R. 698, C. A. 

568. .]|—Where there is evidence on which 
the jury might reasonably act, their finding should 
not be disturbed. So held in action for damages 
by pltf., who suffered personal injuries in attempt- 
ing to pass over a level crossing. 

If the evidence was such that upon the facts 
& the inferences from the facts the jury might 
answer those questions either in one way or in the 
other, the case could not be withdrawn from the 
jury (Lorp EsHER, M.R.).—DaLias v. GREAT 








D. L. R. 569; 16 O. W. N. 225.—CAN. 








585 i. Gencral rule.J—PRRTH CORPN. WESTERN LUMBER Co., Lip. (B. C.) 565 xxxi. .-—-HopBson v. RICH- 
N+ (1912), 22 W. L. R. 55953 W. W. R. Monn Corry. (1923), 32 B. C. R. 369.— 
ns WATSON (1915), 18 W. ALT. TR. 8. 267: 8D. Li. 1.—CAN. a ON (1923), 

565 ii. ——.])—Soutn A JAN 665 xviii. -}—DarT v. TORONTO 565 xxxii. ——-.}—-SMmI1TH v. SOUTH 
Co. v. Ricinbcos (1018). 10 Le dee Ry. Co. (1912), 23 O. W. R. 380; 4 VANCOUVER COoRPN. & RICHMOND 
181.—AUS. O.W.N. 315; 8D. L. R. 121 —-CAN. CorPN., [1923] 2 ). L. Re. 535; 3h 

565 iii, -——.]--THATCHER ». GREAT _565 xix. .J]--STEVENS v. CANA- B.C. 481; [1923] 1 W. W. R. 417. 
WESTERN RAILROAD Co, (1855), 4 DIAN. Paciric Ry. Co. (1913), 23 
C. P. 543.—CAN. O. W. 1. 939; 4 O. W.N. 697; 10 565 xxxiii. -]—- MOLDOWAN Uv. 

565 iv. .]—New trial ordered, as -- L. R. 88.— CAN. Barish CoLusnta ELECTRIC Bt C0: 
the verdict was against the weight. of 565 xx. .}—ARMISHAW Uv. BRITISH 565 xxxiv, McK epenv. Nia: 


gioence: —-CAMERON tv. MILLOY (1864), 
14 C. P. 340.—CAN. 


CoLUMBIA KLEcTRIC Ky. Co., 
(1913), 18 B. C. R. 152.—CAN. 


LTD. gana, ST. CATHARINES & TORONTO Ry. 


Co., [1923] 1 D. L. R. 394; 530. L. R 





565 v. ——.]-LEVOY v. MIDLAND 565 xxi. ——.]—Co?TrrinGHAMv. LONG- 164.——CAN 
Ry. Co. (1883), 3 QO. Rh. 623.—CAN. MAN (1913), 26 W. L. Re. 650; 5 565 xxv. --—LANDELS v. CHRIS- 
565 vi. —— -]--WILTON?. NORTHERN W, W. R. 969; 15 D. L. It. 296; 48 rm, [1923] 1 D. L. R. 509; [1923] 
Hy. Co. (1884), 5 O. R. 490.—CAN. S.C. R. 542.—CAN. S. C. R. 39.—-CAN 


565 vii. -l--WATSON ¥v. COL- 
CHESTER MUNICIPALITY (1885), 6 RW. & 
G. 549.—CAN. 

565 viii. —-—.J]—PARKER v. WHITE 
(1888), 27 N. B. R. 442.—CAN. 

565 ix, .]—BLAKE v. CANADIAN 
a ig Ry. Co. (1889), 17 O. R. 177. 








565 x, —-—.]—DoYLE v. DIAMOND 
FLINT GLASS Co. (1905), 6 O. W. Rh. 
207; 10 0. L. R. 567.—CAN. 

565 xi. -J—TORONTO Ry. Co. v 
MITCHELL (1905), Cout. 349.—CAN. 











565 xii, oe ar Nt GRAND TRUNK 
Ry. Co. (1906), 12 O. L. R. 30; 7 
YQ, W. R. 648 SAN: 

565 xiii. -J— McDouGALL ni 


AINSLIE MINING & Ry. Co. (1907), 4 
N.S. R. 226; 4 KR. L. R. 275.—CAN. 

565 xiv. ao ie TORONTO 
Ry. Co. (1908), 18 0. L. Rh. 154; 18 
O. W. R. 129.—CAN. 

565 xv. —--—.)—-DYNES v. BRITISH 
COLUMBIA ELEOTRIC Ry. Co., LTv. 
(1910), 15 B. C. R. 4293; 47 s: C. R. 
395.—CAN. 


565 xvi. -}—ZUFELT v. oo 
PaociFic Ry. Co. (1911), 19 O. W. R. 
aa -W.N. 10633; 230. L. TR. 602. 








565 xxii. J—WINNIPEG ELEC- 
TRIC Ry. Co. vr. SCHWARTZ (1913), 27 
W.L. R. 439; 5 W. W. R. 1298: 16 
D.L. RR. 681; 498. C. ht. 80. —CAN. 

§65 xxiii. —-— .J—SCHELLv. R. (1915), 
31 W. L. BR. 834; 24 D. L. RR. 75535 8 
Sask. L. R. 275.—CAN. 

565 xxiv. .}—BELL t. JONNSTON 
Broruers, Lrp. (1917), 25 B.C. R. 
$2.—CAN. 

565 xxv. he NG HaAmM- 
ILTON STREET Ry. Co. (1917), 39 
Yd. Ll. Rh. 29 > 34 D. L. hn. 708. —CAN. 

565 xxvi. .}—GALLAGHER v. To- 
RONTO Ry. Co. (1918), 41 O. L. KR. 
143; 13 O. W. N. 199; 40 DL. R. 
114.—CAN. 

665 xxvii. —~-—.]}--ARMSTRONG CART- 
AGE & WAREHOUBE Co.v. GRAND ge yt 
Ry. Co. (1918), 42 O. L. R. 660; 

O. W.N. 152; 43 D. L. BR. 122. SO BAN: 

565 xxviii. —-—.]—-H ERMAN v. CANA” 
DIAN PaciFic Ry. Co. (Sask.), (1919]3 
W. W. HR. 45.—CAN. 

565 xxix. ~}—DUNPIHY v. oes 
CoLuMBIA E.ecrric Ry. Co. (B. C.), 
{1919) 3 W. W. R. 201; 48 D. L. R.. 


38 —o 
565 xxx. ——.}+—ScorTr v. TORONTO 
Ry. Co. (i919), 450. L. R. 5113 48 

















565 xxxvi. .}—Serta vw. BROWNE 
(1891), 28 L. R. lr. 1.—IR. 

565 xxxvii. ———.}—-STEELE v. BEL- 
ee Corvn., [1920] 2 I. R. 125, 133.— 





565 xxxviii. ———. eee MARTIN 
(1920), 34 a L. T. 185.—IR. 

565 xxxix,. ———. +~POWER v. DUBLIN 
UNITED TRAMWAYS Co., {1926] I 
302.—1R. 

565 x!l. «_/-FRASERS v. EDIN- 
BURGH STREET TRAMWAYS Co. (1882), 
10 RR. (Ct. of Sess.) 264.—SCOT. 

665 xii. .}—FLORENCE v. MANN 
(1890), 28 Se. L. R. 215.—SCOT. 














565 xiii. ./—PHILIPS v. HUMBER 
(1904), 41 Se. L. R. 626.—SCOT. 

56% xiii, ———.}—MITCHELL v. CALE- 
DONIAN Ry. Co., [1909] S. C. 746.— 
SCOT. 

565 xliv. -}—B Sane ye NoRTm 
Britiso Ry. Co., (1914) S. C. 754.—~ 
SCOT. 


e. Evidence doubtful.}—GRIEVE v. 
ONTARIO & ST. LAWRENCE STEAMBOAT 
aa (1855), 4 C. P. 387.—CAN. 

———-.}——-ROBINSON 0. BLETCHER 
(1857), 16 15 U. C, R. 159.—CAN. 


g.——.}-On the trial of an 
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Secl. 1.—Funcetions of judge and jury: Sub-sect. 4, 
C.&D. Sect, 2: Sub-sect.1, A. & B.] 


WESTERN Ry. Co. (1893), 57 J. P. 584; OT. 1. R. 


344, C. A. 


569. Evidence doubtful—Judge dissatisfied with 
verdict..—In an action against a person for 
negligently keeping his fire, whereby pitf.’s house 
was burned, if the jury find a verdict for deft., 
the ct. will not grant a new trial on the ground that 
the evidence was doubtful, & the judge dissatistied 
with the verdict.—SmITH v. CROMPTON (1695), 5 
Mod. Rep. 87; 87 EK. R. 5863 sub nom. SMITH v. 
sub nom. 

2 Salk. 644. 


ISRAMPSTON, 2 Salk. 644; 
FRAMPTON, 1 Ld. Raym. 62 ; 


NEGLIGENCE. 


SMITH v. 


Annotations :—Refd. Furewell v. Chaffey (1756), 1 Burr. 44. 


Mentd. Boucher +. Lawson (1736), Lee temp. Hard. 194 ; 
Smith d. Dormer v. Parkhurst (1738), Andr. 315 ; Witham 


v. Lewis (1744), 1 Wils. 48. 


570. Verdict supported to 


L. T. 0. 8. 99. 


571. 
Co, (1872), 30 J. P. Vo. 52. 


eH 








action against a railway co. for an 
injury caused by negligently running 
their engine over a level crossing, one 
witness for p)tf. swore the engine was 
running rapidly, & that the whistle 
was not. blown nor the bell rung, but 
in this he was contrudicted by the 
driver & fireman :—/eld: a verdict 
for pitf. ought not to be set uside. 
NORTHRUP tv. CANADIAN PACIFIC Ry. 
Co. (1894), 32 N. B. R. 365.—UAN. 


PART IX. SECT. 1, SUB-SECT. 4.— D. 


672 i. Jury failing to appreciate 
point.}—When @ case has been properly 
submitted to a jury, & their findings 
upon the facts are such as might be 
the conclusions of reasonable men, a 
new trial will not be granted on the 
ground that the jury misapprehended 
or misunderstood the evidence not- 
withstanding that the trial judge was 
dissatisfied with the verdict.—STONOR 
vw. LAMB (Y. T.) (1906), 4 W. L. ht. 
26.—CAN. 

h. Findings of jury— Sympathy 
shoun—'o person in poor circum- 
stances. }-—-MCGUNIGAL v. GRAND TRUNK 
Ry. Co. (1873), 33 U. C. Ri. L94.—vAN. 

k, General findings — Effect 
of.+—Where questions are submitted 
to the jury, they should be asked 
specifically to find what was the 
negligence of deft. which caused the 
injury, & general findings of negligence 
will not support a verdict untess the 
same is shown to be the direct cause of 
the injury.——-MADER +. HALIFAX 
ELECTRIC TRAMWAY Co. (1905), 37 
8. C. R. 94.—vUAN. 

_e Inconsistent d&  conflict- 
ing.}—Where the findings of the 
jury were conflicting & inconsistent 
to such a degrce as to satisfy the ct. 
that there had been a mistrial, a new 
trial was directed.—GRrAND TRUNK ICY. 
Co. v. MOORE (1906), Cout. 401.--CAN. 


m. —~- ——.}—-BALL v. WABASH 
Ry. Co. (1915), 35 O. L. R. 84; 9 
O. W. N. 258.—CAN. 


n. »-—-MUGANN v. DONALD 
(A. B.), Lip., DoNnaLp (A. B.), LTv. 
v. MCGANN, [1920] N. Z. L. R. 528.— 
N.Z. 

c& 


QO. Vague uncertain.| — 
HUDSON ¥v. SMITH’S FALLS ELECTRIC 
POWER Co., Lip. (1913), 24 O. W. R. 
639; 40. W. N. 1227; 11D. L. kt. 
479.—-CAN. 

















Pp. <p ee pms aie 
Simpson Co. (1918) 
14 0. W.N. 59; 4 
CAN. 


Coop v. ROBERT 
42 O. L. Ik. 488; 
2D. L. R. 626.—- 
qa. —— 3 ——.)—- WOOISTON 1. 
BRITISH COLUMBIA ELECTRIC Ry. Co., 
LTp. (1919), 25 B. C. R. 518.—CAN. 


some 
BARIKEILD v. GREAT WESTERN Ry. Co. (1854), 24 


J—ROBERTS v. GREAT EASTERN Ry. 


SECT. 


D. Improper Verdict. 

572. Jury failing to appreciate point.}—S. was 
attempting to cross at a railway station on a level 
crossing, when an engine ran over & killed him. 
An action being brought by the widow & children 
for compensation, at the trial a verdict was found 
that both parties were to blame, but the railway 
co. should bear the greater responsibility :—Jeld : 
(1) this was not a verdict for defts. ; (2) it was sv 
vague that the jury could not have rightly 
appreciated the point whether the negligence of 
deceased, if any, contributed to the accident, &, 
therefore, a third trial ordered.—SoutH EASTERN 
Ry. Co. v. SMITHERMAN (1883), 47 J. P. 7738, He Tu. 


2.—BURDEN OF PROOF. 


SUB-SECT. 1.—Or NEGLIGENCE. 


extent. |/— 
Nos. 119-155. 


gence.| 








oe 5 ae MCFETRIDGE 0. 
CANADIAN Paciric Ry. Co. (B. C.), 
[ 926)4D.L. KR. 30; [1926}3 W. W. RR. 
27 : 





ta oe 


r. —— 








9.—CAN 
t. Perverse.) — WYERS . 
WINLOW (1913), 24 O. W. BR. 401; 


40. W. N. 1080; 10 D. L. RR. 687.— 
CAN. 

a. Failure of jury to answer ques- 
tions. }—PUDSEY t. DOMINION ATLANTIU 
Ry. Co. (1896), 25 S. C. BR. 691.—vAN. 

b, ——.]— MARSHALL tv. GOWANS 
(1911), 20 O. W. R. 37; 3 O. WL. N. 
69; 24 0. L. R. 522.—CAN. 

c. Oral & written answers of jury 
— Consistency of.J— HERRON tt. To- 
KONTO Ry. Co. (1912), 28 O. L. R. 
59 > 4 Q. Ww. N. 691.—-CAN. 


PART IX. SECT. 2, SUB-SECT. 1.—-A. 

573i. Burden lies upon party alleging 
negligence. }—BRIDGES v. ONTARIO 
ROLLING MILLIs Co. (1890), 19 O. RK. 
731.—CAN. 

573 il. -]--The mere fact that 
a horse, while being driven along the 
highway, has been frightened by the 
Whistle of a steam eugine, uscd by 
defts. for the purpose of their lawfully 
operated waterworks, is not sufficicnt 
to make them responsible for damages 
resulting from. the horse having run 
away. Some positive evidence of 
negligence in the use of the whistle 
must be given, or at least some evidcnce 
that its use night be expected to cause 
such an accident, so as to cause it to 
be a nuisance to the highway.—lLoxk 
: oan VILLAGE (1893), 21 A. R. 


673 iii. —-—.]—In an action to ro- 
cover damages for doath caused by 
alleged negligence, the onus in on pitt. 
to prove not ouly that deft. was gullity 
of actionable negligence, but also, 
either directly or by rcasonable in- 
ference, that such negligence was the 
cause of the death.—YOuNG v. OWEN 
SOUND DREDGE & CONSTRUCTION Cu. 
sarees 21C.L. TT. 15; 27 A. RR. 649. 





673 iv. -])-—-MACPHERSON v. MA0- 
any ra (1904), 36 N. SS. H. 435. 


573 v. -}—In actions for damages 
for the destruction of pltf.’s property 
by fire spreading from the adjoining 
land of deft.:—Held: it was not 
necessary for deft. to explain the cause 
of the fire; the burden was on pltfs. 
Seas ee it vee caused pa deft. 

v. WARD, KIRSTEIN v. WaRD 
(1910), 13 WwW. L. Rk. 83.—CAN. 


Poli We ee ae 
LOTRIC yy. Co. TD. 
(1911), 16 B. G. R. 423.—CAN. 








A. General Rule. 
See, generally, EVIDENCE, Vol. X XII., pp. 35-39, 


573. Burden lies upon party alleging negli- 
HAMMACK v. WHITE, No. 590, post. 





578 vii. —-—.J—RostTromv, CANADIAN 
NORTHERN Ky. Co. (1912), 21 W. L. RK. 
225; 2W.W. R. 260; 22 Man. L. R. 
250; 3D. LL. H. 302.~-CAN. 

573 viii. ——---.]—Roor v. VANCOUVER 
POWER Co., LIp. (1912), 17 B.C. aX. 
203.---CAN. 

573 ix. -}—Pitf. was injured as 
result of an explosion in a building, 
& brought this action to recover 
damages for his injurics, alleging that 
the explosion was caused by natural 
gas which had accumulated iu or under 
the building through negligence of 
doft. co. :—s/feld : the onus was upon 
pitf., his case rested almost entirely 
on conjecture, & he bad not satistied 
the onus.—KARARELAS 0. C'ANADIAN 
WESTERN NATURAL GAS Co. (1914), 
oan L. Rh. 669 ; 16 D. L. hi. 791.— 


573 x. -—-——.]—A driver of an auto- 
mobile is justified in departing from 
the rule of the road in an emergeney 
caused by another’s negligence, but 
the onus of proof of such negligence 
rests upon said driver.—McGREGOR v. 
LOUDON (1914), 20 W. Le. Ki. 809; 
7 W. W. I: 221.—CAN. 

673 xi. ——.] —-TILL v. TOWN OF 
OAKVILLE (1915), 38 O. LL. RR. 120; 
21D. L. RR. 113.---CAN. 


573 xii. —-—.J—In an action for 
negligence alleged to bave been the 
cause of damage which hus oceurred, 
pltf. in order to succeed must give 
some affirmative evidence of negligence. 
~-HOLDEN tv. MoskKOVITCH (Sask.), 
{1920j) 3 W. W. It. $25.— CAN. 

573 xiii. -]—Where facts are as 
easily ascertainable by pltf. as by 
deft. it is for him who alleges neglii- 
gence to prove it.— GAGNON v. LANUIS 
(1920), 48 N. B. kt. 76.—CAN. 

573 xiv. ; JYALL v. 
(Alta.) (1921), 62 D. L. 
1 W. W. hi. 1.—CAN. 








QUICK 
RK. 509; [1922] 


573 xv. ———.}—GUNN v. OAK HALL, 
Lip. (1922), 55 N. S. it. 265.—CAN. 

5738 xvi. -}—The burden of proof 
is on pltf. to establish that dett. at 
the time of a collision was cncroaching 
on pitf.’s half of the road.—Hovany v. 
BELLERIVE, [1922] 3 W. W. Rt. 490; 
69 D. L. HR. 254.—CAN. 

573 xvii. -j--Hield: where a 
suppHant by his Vetition of Right 
claimed damages for tho loss of a 
barge dcstroyed by an explosion iu 
a govt. graln clovator, whilst it was 
being loaded with grain therefrom, & 
which re a it was alleged was 
due to the negligence of persons in 
charge thereof, the burden of proof 
is upon the suppHant, who must show 
affirmatively that thero was such 








Part [X.—Proor or NEGLIGENCE. 


574. .]—Pltis. were assignees for valuable 
consideration of bills of lading for 1,000 barrels of 
oilcake shipped on board the Figlia Maggiore, at 
New York, & which the master had agreed “to 
deliver in like good order & condition at the port 
of London.” ‘he vessel was at the time under a 
charterparty, of which the shippers were ignorant, 
the master having put up the ship as a general 
ship. The oilcake was stowed with hogsheads of 
tobacco, oaken staves being placed between them. 
A suit having been brought by pltfs. against the 
shipowner for damage suffered by the oilcake on 
the voyage :—Held: the onus of proving negligence 
lay on pitfs.—THE FIGLia MAGGIORE (1868), L. R. 
2A. & KE. 106; 371. J. Adm. 52; 18 L. T. 5382; 


3 Mar. L. C. 97. 
Annotations :—Refd. Tho rs str Nag L. R. 2 
346; The Nepoter (1869), L. R. & a ae 
Sewell v. Burdick (1884), 10 rene Cae. aT 


575. -}—A horse drawing a brougham 
in a public street bolted & ran away; he threw 
a shoe just after he bolted, about 20 yards off, & 
® second one about three strides ‘after. The 
coachman tried his hardest to stop the horse, but 
was not able to do so. Pltf. did not hear anyone 
call out or any shout:—Held: upon the facts 
pltf. had not made out a primd facie case of 
negligence, & pltf. was properly nonsuited.— 
MANZONI v. DOUGLAS (1880), 6 Q. B. D. 145; 50 
L. J. Q. B. 289; 45 J. P. 891; 29 W. R. 425. 


Annotations : —Consd. Gayler & Pope v. Davies, [1924] 2 
TP 75. Refd. Manton v. Brocklebank, [1923] 2 K. Bh. 


576. -}—It is for pltf. to show a negligence 
of the foreman from which the accident ensued 
(LORD COLERIDGE, C.J.). 

There is nothing to show that the foreman had 
any reason to apprehend what ensued (A. L. 
Smitu, J.).---BOOKER v. HiaGs (1887), 3 T. L. R. 
618, D.C. 

577. ———.| — light cows having been safely 
loaded in a truck at D. for conveyance to B., on 
the arrival of the train at B. it was found that of 
these one had a leg broken, & that three others 
were injured about the hips & rump. The owner 
of the cows having brought an action for negligence 
against the railway co. -- & having proved the 
injuries, & given his opinion that they were caused 
by undue shunting & jerking of the train :—Held : 
the onus of proof being on pitf., & no affirmative 
evidence having been given by him of negligence 
on the part of the railway co., defts. were entitled 
to judgment.—SmitTn v. MIDLAND Ry. Co. (1887), 
57 L,¥. 813; 5273. P. 262; 47T. L. BR. 68, D.C. 
nano :—Distd. Ainsly v. G. N. Ry. (1891), 8 T. L. rR. 





A. & E 
Menta. 
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578. .]—Inasmuch as the resps. had shown 
that they had used the best form of locomotive, 
the onus Sie upon applits. to show that resps. had 
been of negligence (per CurR.).—Porr 
Giseoe NEWARK SAILCLOTH Co. v. CALE- 
DONIAN Ry. Co. (1893), 9 T. L. R. 300, H. L. 
peer esr 17 maaan Canadian Pacific Ry. v. Roy, (1902) 


579. .|—Pltf.’s horse was carried by rail- 
way from Waterloo to Guildford under a contract 
which relieved the railway co. from liability for 
loss or damage, ‘‘ except upon proof that the same 
was occasioned by neglect or default on the part 
‘t the co. or their servants.’’ The horse was 

properly boxed at Waterloo & upon arrival at 

rbiton the train was divided, & the front 
portion was shunted to allow a horsebox to be 
taken off. The horse box in which pltf.’s horse 
was was in the rear portion of the train. Before 
the front portion of the train was backed on to the 
rear portion the horse was heard groaning & on 
the box being opened dt was found lying on its 
back with its feet in the air, the ropes to the head- 
stall being still secured & drawn tight. The horse 
was got out, when it was found to be injured in 
two or three places. There was no evidence of any 
improper slowing down or stopping of the train 
at Surbiton. The box was then converted into 
a loose box by taking out the partitions, which 
left exposed the hooks or hinges on which the 
partitions hung. & the horse was sent on by a 
later train to Guildford. The ct. came to the 
conclusion that there was no evidence that any 
of the injuries were occasioned between Surbiton 
& Guildford. In an action against the railway 
co. to recover damages for the injury to the horse : 
—-Held: there was no evidence of any ‘‘ neglect 
or default ’’ on the part of the railway co. & pltf. 
was not entitled to recover.— RUSSELL v. LONDON 
& Sa WESTERN Ivy. Co. (1908), 24 T. L. R. 


548, C. A 
Annotation :-Consd. A nited Machine Tool Co. v. G. W. Ry. 
(1914), 30 T. L. 


980. McKenzie v. CHILLIWACK CORPN., 
No. 136, ante. 


B. When Burden Shifted. 


os EVIDENCE, Vol. XXII., pp. 39-41, Nos. 161- 

581. After prima facie proof—Burden shifted to 
defendant.|—-Deft.’s attorney having negligently 
suffered judgment by default against his client. 
In an action by the client against his attorney :— 
Held: the former having proved a primé facie 
case of negligence, the onus lay on the latter to 








negligence.—-MONTREAL TRANSPORTA- 


TION Co. v. R., [1923] Mxch. C. KR. 
139.—CAN. 
673 xviii. -J—— Where, by the 





breaking of a tool steel hook commonly 
used for the purpose for which it was 
in use at the time of breaking, an 
accident occurred, causing in uries 
to a workman pltf. :—Held: the rule 
res ipsa loquitur did not apply & the 
onus of proving ne pgueenoe fell upon 
pltf., & from the evidence he had failed 
to dischargo the one ee v. 
CANADIAN NATI Rys. (Sask.), 
Trheerey L. Re! 95s 11922] 3 W. W.R. 
"373 xix. ———.]——Union 5.8. Co. 
Hosnss (1893), 12 N. Z L. RP O8.— NZ, 
673 xx. -]—~—The burden of prov- 
ing negligence is on pitt. who alleges it.— 
a v. Taian at ke arrye AY 


578 xxl. ———.]—LocKWwoopn v. AUCK- 
LAND ELECTRIC TRAMWAY Co., LTD., 





[1917] N. Z. L. R. 857. Pier 


573 xxii. ———.}) — GAL AY wv. 
ANDERSON, [1920] N. Z. L. ca BONE. 
573 xxiii. ———.] — REA 


NATHAN & Co., LTv., [1920] N. wa an x. 


823.—N.Z. 
573 xxiv. ———.]—-DOUGLAS v. GRAY 
(1890), 17 R. (Ct. of Sess.) 858.—-SCOT. 
anes XXV. -J—GOLDBERu v. GLAS- 
& SouTH WESTERN Ity. Co., 
1907] S Cc. 1035 .—SCOT. 





PART IX. SECT. 2, SUB-SECT. 1.—B. 

581 i. After prima facie aiden aba 
Burden shifted to ‘defendant. — DDLE- 
TON 0. MELBOURNE TRAMWAY & OMNI- 
rae Coe Ea: (1913), 16 Cc. L. R. 


581 ji. —— ——.] — CATARAQUI 
BrRIpGH Co. 2. HoLcomB (1861), 
21 ee e rs 273.— AN. 


Uerkn: (issay, 16 A. R. 440.— CAN. 


581 iv. ——- ———.]—-Ta1T v. JACKSON, 
20 C. L. “T, 234.—CAN. 


581 v. -}—-LAFVENDAI 1. 
NORTHERN FOUNDRY & MACHINE Co. 
(Man.) oa ie 19 W. L. R. 350; 28 
WwW. WwW. e 40.—CAN. 














581 vi. -}—Where an acci- 
dent has happened resulting in injury, 
pueues the appen lie of the accident 


tself may not be evidence of negli- 
ee yet where pitf. establishes that 
eft. owed to him a d a A Aare oer 
& also establishes that the injuries 
complained of resulted from a condition 
of things apparently incompatible with 
the performance of that duty, the 
Tanainn res ipsa loquitur pa ipeestnet & ne 
onus is cast upon deft. 
for the accident.— LINDSAY v. ae 
WW. He 13 19 W. L. R. 433; 1 
125; 4 Sask. L. R. 351.— 


LEMING v. To- 
Oo. W. R 


581 vil. ——— ——. 


RONTO Ry. Co, (1912), 23 0 
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Sect. 2.—Burden of proof: Sub-sect. 1, B., C. & D.; 
sub-sect. 2. Sect. 3: Sub-secits. 1 & 2. Sect. 4: 
Sub-sect. 1.] 


show that defensive proceedings would have put 
his client in no better situation, & not upon the 
client to prove that he had a good defence.— 
GODEFROY v. JAY (1831), 7 Bing. 413 ; 5 Moo. & P. 
284; 9L. J.0.8.C. P. 122; 131 BE. R. 159. 


Annotations :—Mentd. Boorman v. Brown (1842), 3 Q. B. 
511; Thomson v. Clanmorris, [1900] 1 Ch. 718. 


582. .|—Property had been conveyed 
to deft. by way of indemnity, which being no longer 
required, a reconveyance was executed, but the 
titie deeds were not forthcoming; & on a bill 
filed, the master found that they were lost, while 
in deft.’s custody :—Held: the onus was on deft. 
to disprove negligence.— BROWN v. SEWELL (1853), 
11 Hare, 49; 1 Eq. Rep. 61; 22 L. J. Ch. 1068 ; 
22 L. T. O. S. 32; 17 Jur. 708; 68 E.R. 1182. 

Presumption of negligence.|——See Sect. 4, post. 

Actions on bills of lading.|—Sce SHIPPING. 








C. Breach of Statutory Duty. 

Collision at sea—Breach of Admiralty regula- 
tions.|——-See SHIPPING. 
Negligence of compulsory pilot.}—Sec 
SHIPPING. 

Accidents at level crossings.|—-See RAILWAYS. 

Breach of coal regulations.|—-See MINEs, Vol. 
XXXIV., pp. 740, 741, No. 1168. 

Breach of statutory duties generally.|—Sce 
PUBLIC AUTHORITIES ; STATUTES, & Titles pussim. 





D. In Particular Instances. 


Bailment—Duty to take care.|—-See BAILMENT, 
Vol. J11., pp. 63, 89, Nos. 65-68, 222, 223. 

Carriers—Negligence in carriage of persons.|—-Sec 
CARRIERS, Vol. VIII., pp. 73, 93, Nos. 492, 631-633. 

—— Negligence in carriage of goods.|—See 
CARRIERS, Vol. VIIT., pp. 43, 44, 65, Nos. 261, 440. 
Negligence in carriage of animals.}]—Sce 
ANIMALS, Vol. II., p. 281, No. 550. 





385; 4 O. W. N. 323; 
332; 8D. L. R. 507.—CAN. 





581 xviii. 





681 viii. ——— -}+—WOOLMAN  U. 
CuUMMER (1912), 23 O. W. R. 504; 4 830.—SCOT. 
O. W.N. 371; 8D. L. R. 135.—CAN. 581 xix. 








581 ix. ——.}—IMPERIAL 'To- 
Bacco Co, OF CANADA, LTpD. v. HAR?T 


43, H. L.— SCOT. 
(1918), 51 N. S. R. 379; 36 D. L. RK. 
63.—CAN. 


581 xx. 





27 0. L. RR. R. (Ct. of Sess.) 186.—-SCOT. 


——.]) — MILNE 
TOWNSEND (1892), 19 R. (Ct. of Sess. ) 





NorTH BRITISH Ry. Co., [1923] S. C. 


——. ]— MILLER v. DUR- 
BAN CORPN. (1926), 47 N. Ju. KR. 241.— 
S. AF. 


NEGLIGENCE. 


SuB-secT. 2.—OFr CONTRIBUTORY NEGLIGENCE. 

583. Whether burden Hes on plaintiff or de- 
fendant.J}—DuBLIN, WICKLOW & WEXFORD Ky. 
Co. v. SLATTERY, No. 482, ante. 

584. .}— Davey ». Lonvon & 
WESTERN Ry. Co., No. 759, post. 

585. -|—In an action for negligence pltf. 
must prove facts from which the proper inference 
is that the injury was caused by the negligence of 
deft., & not by his own.-—-BETTANY v. WAINE 
(1885), 1 T. L. R. 588, D.C. 


SouTH 














586. ——-.]—Dr TEYRON v. WARING, No. 314, 
ante. 
587. .|}— A very serious misapprehension 


appears to exist with regard to contributory 
negligence. ‘There seems to be an impression that 
in actions of negligence the onus is on pltf., not only 
of proving negligence on the part of defts. but also 
to negative the fact of contributory negligence on 
his part. Thisis not so (MANISTY, J.).—I]{OLLAND 
v. NORTH METROPOLITAN TRAMWAYS Co. (1886), 
oT. LR. 245. 

588. ———.| — WAKELIN vv. LONDON & SovurTu 
WESTERN Ry. Co., No. 507, ante. 





T. 3.—WHAT MUST BE PROVED. 
SUB-SECT, 1.—EXISTENCE OF DUTY. 
See Part I., Sect. 2, sub-sect. 1, ante. 





SUB-SECT. 2.—PRESUMPTION OF NEGLIGENCE, 
See Sect. 4, pos. 


Sect. 4.-- PRESUMPTION OF NEGLIGENCE— RES 
IPSA LOQUITUR. 
SUB-SECT. ]1.—-INFERENCE FROM ESTABLISHED 
FACTS. 
589. When presumption arises.} — TonIN 1. 
Murison, No. 531, ante. 





583 iv. J— BELL v. CAPE BRETON 
»,  Exnecrric Co., LTp. (1905), $7 N.S. ER. 
298.—CAN. 

ea. Vv. i: ae nf SYDNEY 
LACE Bay Y. Co. (1905), 37 
-}—BALLARD Nog. i. 270.—CAN. 

583 vi. ———.] —MAITLAND 1. 
KENZIE (1913), 28 O. 
UO. W N. 1059.—CAN. 





Mac- 
lL. R. 506; 4 





581 x. ——- ——.}—SEnoTa r. BEL- 583 vii. -J—The onus of proving 
way, [1919] 2 W. W. R. 904; 47 pltf.’s negligence & that it is the cause 
D. Be R. 621; 12 Sask. L. R. 349.— PART IX. SECT. 2, SUB-SECT. 2. of the injury, ig upon Eee eae 

; 583 i. Whether burden lies on plaintiff 0. OTTAWA CoRPN, (1918), - TR. 

581 xi. ——- ——-.]— BRAWLEY v. or defendant.|—Pitf. was injured by 205; 13 0. W.N. 234; 40 D. L. XR. 

TORONTO Ry. Co. (1919), 46 O. L. RR. falling into a trench opened by deft., 12.—-CAN. 


31; 16 O. W. N. 316.—CAN. 


681 xii. ——- ———.}--HEI4JASON 2. 
HOWARD, [1922] 1 W. W. R. 865; 65 
ee R. 81; 32 Man. L. R. 88.— 


581 xiii. -}+—-MocK v. RE- 
GINA TRADING Co., LTD. & MCGREGOR, 
{1922) 2 W. W. R, 1241; 68 D. L. R. 
159.—CAN. 


531 xiv. ——.}—-East INDIAN 
Ry. Co. v. KiIRKwoop (1919), I. L. R. 
48 Cale. 757.—IND. 

581 xv. ———.}+-FLANNERY 1, 
WATERFORD & LIMERICK Ry. Co. 
(1877), I. R. 11 C. L. 30.—IiR. 

581 xvi. —— ——.}—-NELSON COL- 
LEGE v. SAVAGE & SONS (1906), 26 
N. Z. L. R. 21.—N.‘Z. 


581 xvii. -}+~—Where a bor- 
rower returns the article borrowed in 
a damaged condition & damagcs are 
claimed in respect thereof, the onus 
lies on him to prove that he exercised 
reasonable carein the use he made of 
the article.—Batn v. STRANG (1889), 16 




















under a permit from the City, across 
the sidewalk of a public street, for the 
Ua eas of connecting his premises 
with the main drain :—Held: there 
was no onus on the part of pltf. to 
disprove contributory negligence, but 
deft. must maintain his defence in- 
dependently of pitf.’s case.—SHANNA- 
HAN t. RYAN (1887), 20 N. S. R. (8 
R.& G.) 142; 8c. L. T. 379.—CAN. 

683 ii. ---In an action to re- 
cover damages for negligence, tried 
with a jury, where contributory negli- 
gence is set up as a defence, the unus 
of proof of the two issues is respectively 
upon pitf. & deft.—MoRROW v. CANA- 
DIAN PACIFIC Ry. Co. (1894), 21 A. HK. 
149.—CAN. 


683 iii. ---From the moment 
pitf. makes out a primd facie case, that 
the injury was caused by the negligence 
of deft., the onus is cast on deft., if 
he sets it up, to show & obtain a find- 
ing of contributory negligence. —-Mo- 
MILLAN v. WESTERN DREDGING Co. 
(1895), 4 B. C. R. 122.—CAN.- 








d. Special pleading—Whelthcr neces 
sary.J}— In trespass for driving 
against pitf.’s horse, that the accident 
happened from pltf.’s negligence, or 
without any fault of deft., could not 
be shown under the general issue, but 
must have been pleaded specially.— 
MACDONALD v. MONK (1833), 3 O. S. 


20.—CAN. 

-ITeld: ovidencoe of 
contributory negligence is properly 
admissible under a defence of ‘ not 
suilty by statute ” without any special 

lea of contributory negligence.— 
JOAN v. MICHIGAN CENTRAL Ry. Co. 
(1890), 17 A. Rt. 481.-—CAN. 


PART IX. SECT. 4, SUB-SECT. 1. 


589 i. When presumption arises. 
Mere fact that a person lawfully walk- 
ing along a street is run over by vehicle 
raises prima facie case of negligence.— 
BRUNDELL v. WANK (1881), 7 V. L. f. 
(Iu.) 319.—AUS. 


589 ii. ——-.)—The more happening 


Part IX.—PrRoor or NEGLIGENCE. 





590. .|—The mere happening of an accident 
is not sufficient evidence of negligence to be left 
to the jury; but pltf. must give some affirmative 
evidence of negligence on the part of deft. 

Where, therefore, it was shown that deft. was 
riding a horse at a walk, when the animal became 
restive, &, rushing on to the pavement, knocked 
down & killed the husband of pltf.; but the 
witnesses for pltf. also proved that deft. was doing 
his best to prevent the accident :—Held: this was 
no evidence of negligence; taking the evidence 
of the witnesses for pltf. altogether, it was:clear 
that deft. was carried on to the pavement against 
his will, & there was therefore nothing to turn the 
scale of evidence ayainst dcft., & to show that he 
was responsible for the consequences of the 
accident.—HAMMACK v. WHITE (1862), 11 C. B. 
N.S. 688; 31 L. J. C. P. 129; 5 L. T. 676; 8 
Jur. N.S. 790; 10 W. R. 230; 142 B. BR. 926. 
Annotutions :—Apld. Scott v. London Dock Co. (1864), 34 

L. J. Ex. 17._ Consd. Kletcher ». Rylands (1866), L. R. 1 

Exch. 265. Distd. Smith v. G. Kk. Ry. (1866), L. R. 2 

C. P. 4. Folld. Manzoni v. Douglas (1880), 6 Q. B. D. 

145. Consd. Gayler & Pope v. Davies, [1924] 2 K. B. 75. 

Refd. Byrne v. Boadic (1863), 2 H. & C. 722; R. v. 

Dant (1865), Le. & Ca. 567; Giblin v. MceMuilen (1868), 

IL. KR. 2 B.C. 3175 Fowler v. Lock (1872), 7 C. P. 2723 

Holmes v. Mather (1875), 44 L. J. Ix. 176; Lilly +. 

Tiling & L. C. C. (No. 1) (1912), 57 Sol. Jo. 59; Manton 

v. Brocklebank [1923] 2 K. B. 212; Phillips v. Britannia 

Hygienic Laundry Co., (1923) 1 K. B. 539. 

591. .| — Hiaas v. MAYNARD (1866), Har. 
& Ruth. 581; 14 L. T. 332; 12 Jur. N.S. 705; 
14 W. R. 610. 

592. -}— The doctrine of presumption of 
negligence from the mere fact of an accident must 
not be pushed too far.—AGassiz v. LONDON TRAM- 
WAY Co. (1872), 27 L. T. 492; 21 W. RR. 199. 

593. .} — Defts. were empowered by a 
local Act to construct & maintain certain water- 
works & to appropriate certain streams & waters. 
The Act provided that as compensation for the 
taking of the water from a certain dike defts. 
should cause to flow from a reservoir into such dike 
a specified quantity of water per minute during 
every lawful working day; & further provided 
that in case of neglect on the part of defts. by, or 
in consequence of, which the specified quantity 
of water should not so flow, defts. should for every 
day on which such neglect should occur forfeit 
& pay to the occupiers of cach of the mills & works 
affected thereby the sum of £5, & should, in 
addition make compensation for loss, damage or 
injury sustained by such occupiers in respect 
of which such penalties should be insufficient 
compensation. Pltfs., who were eight mill 
occupiers, alleged that by reason of the neglect 
of defts., the specified quantity of water did not 
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flow into such dike for a period including forty 
three working days, & each pltf. claimed £215, 
the amount of the penalties of £5 per day for 
forty three days. At the trial of the action pltfs. 
proved that there was sufficient water in the 
reservoir to enable defts. to send down the 
statutory quantity, & that the pipes, if not 
defective, were sufficient in size to send down 
that quantity. It was further proved that such 
pipes require care & attention from time to time, 
but that defts.’ pipes had not been inspected for a 
period of thirty years :—Held: defts. were under 
an obligation to use reasonable care to send down 
the statutory quantity of water, & the evidence 
given by pltf{s. established a primd facie case of 
neglect & cast upon defts. the burden of proving 
that they had used reasonable care.—-BEAUMONT 
v. IIUDDERSFIELD CORPN. (1902), 67 J. P. 573; 19 
T.L.R.97; 47Sol. Jo. 127; 1L.G. R.118,C. A. 
Annotation :—Mentd. Meltham Spinning Co. +. Hudders- 

field Corpn. (1903), 89 L. T. 403. 

594. -}— A motor omnibus belonging to 
defts., in which pltf. was a passenger, ‘‘ skidded ”’ 
upon a road the surface of which was greasy from 
rain, & ran into an electric light standard, & pltf. 
was in consequence injured. At the trial of an 
action brought by pltf. in the county ct. in respect 
of the injury so occasioned to her, there was no 
evidence given for pltf. of anything, beyond the 
above-mentioned facts, in the nature of negligence 
on the part of any servant of defts. in the driving 
or management of the omnibus, or of any defect 
in the construction or condition of the particular 
omnibus, or that motor omnibuses generally 
were of such a character as to constitute a nuisance, 
but it was apparently assumed, & not disputed 
by defts., that motor omnibuses however well 
constructed, had a tendency to skid when the road 
Was greasy. Defts. called no witnesses except as 
to quantum of damage. The case was left to the 
jury, who found a verdict for pltf., but subse- 
quently the county ct. judge, being of opinion that 
there was no evidence for the jury of liability on 
the part of defts., entered judgment for them :— 
Held: upon the above-mentioned facts, there was 
no evidence for the jury that defts. allowing the 
motor omnibus to run under the circumstances 
constituted a nuisance, & therefore the decision 
of the county ct. judge was correct. 

Without attempting to lay down any exhaustive 
classification of the cases in which the principle 
of res ipsa loquitur applies, it may generally be 
said that the principle only applies when the direct 
cause of the accident & so much of the surround- 
ing circumstances as was essential to its occurrence, 








of an accident is not as a goneral rule 589 vi. ——.]—McCDONALD v. SYDNEY 589 x. -}—If two persons are 
primé facie evidence of negligence. (1912), 12 E. Is. R. 163; 8 D. L. R. hunting together & a gun in the hands 
the cause of an injury is shown thore 99; 49 ©. L. J.N.S.73; 46 N.S. KR. of one goes off so that the other is shot 
may or may not be, according to the 438.—CAN, in the foot, then, in an action by the 
circumstances, evidence for the jury.— 589 vii. 1—The maxim res insa latter against the former for damages, 





a presumption of negligence arises 


UNION BREWERY v. HUTOHKNS (1918), 
20 A. L. R. 82.—AUS. 

589 ili, ———.]—-CANADIAN  PACIFIO 
Ry. Co. v. LAwWson, Cass. Dig. 2 ed. 
729.—CAN. 

589 iv. .}—The owner of a build- 
ing, from which a cornice overhanging 
the sidewalk falls, because the nails 
fastoning it to the building have become 
loosened by ordinary decay, & injures 
a& passer-by, is liable in damages with- 
out proof of knowledge on his part of 

e rous condition of the cornice, 
the defect be one that could have 
been ascertained by him by reasonable 
inspoction.— ROBERTS v. MITCHELL 
(1894), 21 A. R. 433.—CAN. 

589 v. ———.J]—BaconN v. GRAND 
TRUNK Ry. Co. (1906), 12 0. L. R. 
196 > 7 O. Ww. K. 753.—CAN. 





loquitur was applicable against deft. ; 
when a street car leaves the rails & 
collides with a vehicle lawfully upon 
the highway the onus is upon the rail- 
way co. to show an absence of negligence 
on its part, for the happening of such 
an event is more consistent with the 
existence of negligence than with the 
absence of it.—ALLIANCE INSURANCE 
Co. v. WINNIPEG ELEcTRIC Ry. Co., 
[1921] 2 W. W. R. 816; 31 Man. L. R. 
251.—CAN. 

589 vili. ——.]—- CALGARY WATER 
PowkER Co., LTp. v. FEGLES COoN- 
STRUCTION Co., LTD., [1923] 1 D. L. R. 
694; 19 Alta. L. KR. 256; [1923] 1 
W. W. Rh. 326.—CAN. 


589 ix. -J}—TrRotTt v. KINGSBURY 
(Sask.), ({1933] 4 D. Jy. R, 663,—CAN. 





against deft., who must show both that 
the shooting was accidental & that it 
was not due to neglect or want of due 
caution.— BAYLEY v. LOVE, [1924] 3 
W.W. 1.155: (1924])3 D.L. R. 1093 ; 
34 B.C. R. 195.— CAN. 


589 xi. ———.]-——-SHERLAW v. LEWIS 
(1913), 32 N. Z L. R. 1052.—N.Z. 


589 xii. -J—Where a runaway 
horse & carriage runs down a person in 
broad daylight in a public street the 
dah ee is that the owner of the 
10rse & carriage is in fault.—SNEE v. 
DURKIE (1903), 6 F. (Ct. of Seas.) 42; 
4i Se. L. R. 39; ll Ss. L. T. 397. 





f. Fire not of ttself evidence of 
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Sect. 4.—Presumption of negligence—Res ipsa loqut- 
tur: Sub-sects. 1 & 2.] 
were within the sole control & management of 
defts., or their servants, so that it is not unfair 
to attribute to them a primd facie responsibility 
for what happened (FLETCHER MOULTON, L.J.).— 
WING v. LONDON GENERAL OMNIBUS Co., [1909] 
2K. B.652; 78L. J. K. B. 1063; 101 L. T. 411; 
73J.P.429; 257.L. R. 729; 53 Sol. Jo. 713; 7 
L. G. R. 1093, C. A. 
Annotations :—Apld. Parker v. London Geoncral Omnibus 
Co. (1909), 101 L. T. 623. Refd. Newberry v. Bristol 


Tramways & Carriage Co. (1912), 11 L. G. R. 69; Phillips 
v. Britannia Hygienic Laundry Co., [1923] 1K. L. 539. 


595. -}—In Apr. 1922, pltfis. delivered 
their motor lorry to defts. to be completely over- 
hauled & repaired & to be put in a safe condition. 
No restriction was placed by pltfs. on the amount 
of work to be done or the expense to be incurred 
on the motor lorry. In June defts. re-delivered 
the lorry to pltfs., purporting to have carried out 
the work required to be done satisfactorily. Two 
days after the lorry was returned to pitfs., & while 
it was being used in the normal course of business 
on the highway, a stub axle broke & a whecl came 
off which collided with & injured a motor van 
belonging to one P. P. subsequently brought an 
action against pltfs. in the county ct. to recover 
damages for negligence, & the county ct. judge 
gave judgment for P. That decision was reversed 
by the Div. Ct., with costs, & the Ct. of Appeal 
affirmed the decision of the Div. Ct. also with costs. 
In the various proceedings the present pltfs. 
incurred taxed costs amounting to £111 10s., & in 
addition solr. & client costs amounting to £35 10s. 
Pitfs. were unable to recover anything from P. 
in respect of these costs. In an action brought 
by pltis. against defts. for negligence & breach of 
contract in failing to use reasonable care, skill & 
diligence in overhauling & repairing the motor 
Jorry, the jury returned a verdict for pltfs. :—-Held: 
as the defect in the stub axle was due to “ fatigue’’ 
of the metal, & could not be discovered by a 
reasonable inspection, there was no evidence of 
negligence fit to be left to the jury against defts. 

i think also that this is a case in which the rule 
res ipsa loguitur does not apply because it seems to 
me only to apply where pltt., in complaining, has 
no knowledge or means of knowledge as to what 
the actual cause of an accident was, & all that he 
is in a position to say is that it occurred in reference 
to a matter of which the person of whom pltf. 
was complaining had full control & full knowledge, 
& the thing of which he was complaining would 
not have happened if the person complained of 
had exercised ordinary care (BANKEs, L.J.). 

_ The doctrine of res ipsa loquitur, as I understand 
it, is this: Where you have a subject-matter 
entirely under the control of one party, & some- 
thing happens while it is under the control of that 
party, which would not in the ordinary course of 
things happen without negligence you may 
presume negligence from the mere fact that it 
happens, because such a thing could not happen 
without negligence. ‘There is the case where a cask 
tumbled out of the door of a warehouse on to a 
passer by, & it was said against deft.: you are 





in sole control of this warehouse, & in the ordinary | 


course of things casks do not tumble out of ware- 
houses on to the heads of passers by unless some- 
body has been careless. If nothing else is proved 
about how this cask tumbled out, res ipsa loquitur, 


negligence.J—The fact that a fire takes 
place is not of itself evidence of 
negligence, its occurrence being quite 
consistent with due care having heen 


taken ; there must be some affirmative 
evidence of negligence, or of some fact 
from which a proper inference may be 
drawn.—WOLYE Co. v. HR. (1923), 20 


NEGLIGENCE. 


the jury are entitled to find that it tumbled out 
by negligence, that being the more probable way 
in which it happened (ScRUTTON,L.J.).—-_BRITANNIA 
HYGIENIC LAUNDRY Co. v. THORNYCROFT (JOHN 
I.) & Co. (1925), 95 L. J. K. B. 237; 135 L. T. 83; 
42 T. L. R. 198, C. A. . 

596. Sparks from railway engine.]-—In an 
action for negligently setting fire to a barn by a 
spark from a locomotive engine, evidence 18 
admissible that other engines of the co. emitted 
sparks which flew to a distance, in order to show 
the possibility of the fire having been caused by 
such a spark. 

The fact of a fire having been caused by a spark 
from a steam engine is primd facie evidence of 
negligence in the owner of the engine.—-PIGGOT v. 
EASTERN COUNTIES Ry. Co. (1846), 3 C. B. 229 ; 
15L. J.C. P. 235; 71. T. O. 8. 209; 10 Jur. 571 ; 
136 E. BR. 92. 

Annotation :—Refd. Perren v. Monmouthshire Ry. & Canal 

Co. (1853), 17 Jur. 533. 

597. .|—In an action against a railway co. 
for carelessly letting sparks fly from their engines, 
so as to set the herbage, etc., on fire, it is not 
necessary to prove any specific negligence.— 
GIBSON v. SOUTH-EASTERN Ry. Co. (1858), 1 
F. & F. 22, N. P. 

, See, further, RAILWAYS. 

598. Loss of money—Entrusted to bank clerk. 
—Deft. entered into a bond, as surety, for the due 
& faithful performance by one C. of his duty as 
clerk to a provincial bank. (C. being sent by the 
manager of the bank, at the request of a customer, 
to his residence, about eleven miles distant from 
the bank, for the purpose of receiving a large sum 
of money to be placed to his account, a considerable 

ortion of it being in gold & silver, on his way 
back dropped the money from his pocket, & lost 
it :—Held: the loss of the money was primd fucie 
evidence of gross negligence on the part of U.— 
MELVILLE v. DOIDUE (1848), 6 C. B. 450; 18 
LJ.C.P.7; 12L.T.0.8.127; 12 Jur. 922 ; 136 
BE. R. 1824. 

599. Contamination of water by products of 
gas re prone Hebe a local Act, @ co. was 
incorporated for the purpose of supplying Birming- 
ham with gas; & by a further local Act, s. 160, 
it was enacted that ‘' if the co. shall at any time 
cause or suffer to be conveyed or to flow into any 
stream, pond, or place of water within the limits 
of the said Act, any washing, substance, or thing 
which shall be produced by making or supplying 
gas,’’ they shall forfeit £200. In 1854 the co. 
erected a gas tank about forty five yards from 
pltf.’s well. The site was selected in 1852 by an 
experienced mining engineer on behalf of the co. 
as a fit & proper site, & the land was in that year 
accordingly purchased for the purpose; & during 
1853 & 1854 the tank was erected on the solid 
sandstone, with proper material, & in a proper 
manner in all respects with reference to ordinary 
circumstances. ‘I'he co. knew that the mines in 
the neighbourhood had been worked, but they 
did not know that the mines had been worked near 
any part of their land. In 1838 there were work- 
ings under half the co.’s land; & from 1848 to 
1855 these workings were brought to within sixty 
yards of the tank, in consequence of which the 
floor of the tank cracked, & the washings in it 





flowed out & percolated to pltf.’s well, thereby 


rendering the water unfit for domestic purposes :— 
Held: the co. had suffered the washings to flow 


Exch. C. It. 306; 57 D. L. R. 266.— 
CAN. 


@. ———-]—-PRYCE v. SMALL (1909), 
28 N. Z. L. R. 590.—N.Z. 


Part TX.—Proor or NEGLIGENCE. 


nto the well within sect. 160, &, consequently 
vere liable to the penalty. 

The co. have not exonerated themselves from the 
resumption that the contamination was the 
esult. of pee once on the part of defts. in their 
vorks, Prima facie, it was the result of negligence. 
t was for the co. to purge themselves from the 
ima facie presumption of negligence. But if 
here was negligence, they may properly be said 
© have suffered that which was occasioned by the 
‘onstruction of their works. The presumption 
£ law is, that the mischief was occasioned by 
1egligence. The works were of a description which 
nust always be attended with danger; & defts. 
‘constructed them with due care with reference to 
wrdinary circumstances. But here the circum- 
itances were of an extraordinary nature, on 
uccount of the excavations in the neighbourhood ; 
icfta. do not show that they might not have 
constructed the tank in a different manner, 
whereby the mischief might have been avoided 
Cockburn, C.J.).—lrrpkins v. BIRMINGHAM & 
STAFFORDSHIRE GAS LIGHT Co. (1860), 6 H. & N. 
250; 30 L. J. Ex. 60; 158 EB. R. 108; sub nom. 
BIRMINGHAM & STAFFORDSHIRE GaAs-LIGHT Co. 
» Wpkins, 7 Jur, N.S. 213; 9 W. R. 168, Ex. Ch. 
Annotation :—Refd. Millington v. Griffiths (1874), 30 L. T. 

dad, 


600. Surrounding circumstances within control 
of defendant—Article falling on passer by.|— 
BYRNE v. BOADLE, No. 315, ante. 

601. -|—Pltf., a custom house 
officer, in discharge of his duty, entered defts.’ 
premises, &, while passing under a crane, was 
injured by the fall of some bags of sugar. ‘There 
was no warning of the danger, & no explanation 
of the cause of the accident by defts. :—-Held: 
as the goods were under the management of the 
servants of defts., & something happened out of 
the ordinary course, of which there was no explana- 
tion, there was reasonable evidence of negligence.— 
Scott v. LONDON Dock Co. (1865), 38 H. & C. 
506; 5 New Rep. 420; 34 L. J. Ex. 220; 13 
lL. T. 148; 11 Jur. N. S. 2043; 13 W. R. 410; 
159 KB. R. 665, Ex. Ch. 

Annotations :-—Folld. Briggs v. Oliver (1866), 4 H. & C. 403. 

Consd. kietcher v. Rylands (1866), L. BR. 1 Exch. 265. 


istd. Higgs v. Maynard (1866), Har. & Ruth. 581; Smith 


eG. BE. Ry. (1866), L. R. 2 C. P. 43) Moffatt «. Bateman 
(1869), L. R. 3 P.C.115. Apld. Burke r. M.S. & L. Ry. 


er 22L. T. 442. Consd. Bridges ». North London Ry. 








1871), L. R. 6 Q. B. 377: Manzoni ¢«. Douglas (1880), 
6Q. B.D. 145. Distd. Snook rv. Grand Junction Water- 


works Co. (1886), 27. L. R. 3083 Crisp v. Thomas (1890), 
63 lL. T. 756. Refd. Coleman v. 8. EK. Ry. (1866), 31 J. P. 
233; Czoch r. General Steam Navigation Co. (1867), 17 
I. T. 246; NScholfield ». Londesborough, [1895] 1 Q. B. 
536; Hurlstono v. L. Elec. Ry. (1913), 29 T. L. R. 314; 
Travors v, Cooper, [1915] 1 K. B. 73; Berg wv. Rotter- 
damsche Lloyd (J918), 34 T. L. R. 272; The Santa 
Catharina (1919), 88 L. J. P. 170. 
602. .} —TPitf. going to the doorway 
of a house in which deft. had offices, was pushed 
out of the way by a servant of deft., who was 
watching a packing case which belonged to deft., 
& was leaning against the wall of the house. Pitf. 
fell, & the packing case fell on his foot & injured 
him. There was no evidence as to who placed 
the packing case against the wall or what caused 
its fall:—-Held: there was a primd facie case 
against deft. to go to the jury, the fall of the 
packing case being some evidence that it had been 

improperly placed against the wall. 
t is a matter of the first importance that, where 








PART IX. SECT. 4, SUB-SECT. 2. 


606 1. No necessity for proof of negli- ( : 
gence.|—ISBISTER v. DOMINION Fisu 1373 ; 
Oo. (1919), 19 Man. L. R. 430; affd. 
(1911), 43 Ss. Cc. R. 637.—CAN. 
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the existence or non-existence of. negligence is 
equally consistent with the facts, the judge ought 
not to leave the case to the jury (MARTIN, B.).-—-— 
Briaas v. OLIVER (1866), 4 H. & C. 408; 35 
L. J. Ex. 163; 14 L. T. 412; 30 J. P. 301; 14 
W. R. 658, 

Annotation :—-Refd. Tebbutt v. Bristol & Exeter Ry. (1871), 

19 W. fR. 383. 


603. —— -.|—K., passing along the public 
highway under a railway bridge formed by iron 
girders resting on brick piers, & constructed to 
carry the railway line of defts., a brick from one of 
the piers fell upon & caused him injury. No 
special negligence in constructing the piers, or in 
omitting to keep them in proper repair, was 
imputed to defts. On a subsequent examination 
of the pier, from which the brick had become 
detached, the pltf. found that the bricks had 
become loose at one part, & there was an orifice 
in which the brick that had caused the injury 
fitted, & that several other bricks had also fallen 
out at the same place & left an orifice. No 
evidence to account for this loosening was adduced 
on the part of defts., & it did not appear that the 
existence of the decay had been brought to their 
knowledge or was the consequence of their omitting 
to keep the piers properly repaired, but it appeared 
from pitf.’s evidence that, just prior to the accident 
happening, a train had passed over the bridge 
which might have so shaken the piers as to cause 
the bricks to become loose :— Held: the happening 
of the occurrence supplied priméd facie evidence of 
negligence, which, being unrebutted by defts., was 
sufficient to support the verdict found for pltf.— 
KEARNEY v. LONDON & BRIGHTON Ry. Co. (1871), 
L. R. 6 Q. B. 759; 40 L. J. Q. B. 285; 24 L. T. 
913; 20 W. R. 24, Ex. Ch. 

Annotations :—Consd. Solomons +. Stepney B. C. (1905), 
69 J. P. 360. Refd. Beaumont r. Huddersfield Corpn. 
Tama) 87d. P. 57; Cole v. De Trafford (No. 2), [1918] 
604. Accident from driving of omnibus.]— 

BARNES URBAN Districr COUNCIL v. LONDON 

GENERAL OMNIBUS Co., No. 382, anile. 

605. Presumption of no accident with reason- 
able care.|—With regard to the second part of 
the case. the question of negligence... the 
principle of res ipsa loguitur applies. ... The 
unexplained presence of the stone in the bun is 
prima facie evidence of negligence on the part of 
the person who made the bun. . . . The direction 
of the judge to the jury on this question of 
negligence was most careful, & was quite satis- 
factory up to a certain point ; but at a point in his 
summing up there came a passage which, as it 
seemed to him, might have led the jury to arrive 
at the result which was, in his opinion, unsatis- 
factory (COLLINS, M.R.).—CHAPRONIERE v. MASON 
(1905), 21 T. L. R. 633, C. A. 

Negligence of teacher.|—See EDUCATION, Vol. 
xIX., p. 563, Nos. 50, 51. 

Negligence of carriers.|—-See CARRIERS, Vol. 
VIII., pp. 91-94, Nos. 618-634. 

Negligence of innkeeper.|—See Inns & INN- 
KEEPERS, Vol. X XIX., p. 13, No. 166. 








SUB-SECT. 2.—CAUSE OF ACCIDENT UNKNOWN. 


606. No necessity for proof of negligence.|— 
A jury having found that an explosion occurred 





1913), 24 O. W. R. 672; 40. W.N. OD. L. R. 685.—CAN. . 
11 D. L. R. 769.—CAN 606 iv. J—KovarRt v. MOND 
606 ili. ———.]—-CurRY v. SANDWICH, NICKEL Co. (18 4),82 0. L. R. 4703; 20 
WINDSOR & AMHERSTBURG Ky. Co. OD. I. R. 412.—CAN. 
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Sect. 4.—Presumption of negligence—Res ipsa f= 
lur: Sub-sect.2. Sects.5 & 6. Part X. Sect 
1: Sub-sect. 1.] 


through the neglect of deft. co. to supply suitable 
machinery & to take proper precautions, & that 
the resulting injury to the pltf. was not in any 
way due to his negligence, the verdict was upheld 
by the unanimous judgment of two cts. :—Held: 
an order by the Supreme Ct. setting aside the 
verdict on the ground that there was no exact 
proof of the fault which certainly caused the injury 
must be reversed. Proof to that effect may be 
reasonably required in particular cases; it is not 
s0 where the accident is the work of a moment, 
& its origin & course incapable of being detected.— 
McARTHUR v. DOMINION CARTRIDGE Co., [1905] 
A.C. 72; 74 1L. 5. P. C. 30; 91 L. T. 698; 53 
W. R. 305: 21 T. L. R. 47, P. C. 

Annotations :—Refd. Jones v. Canadian Pacific Ry. (1913), 

83 L. J. P.C. 133 Quebec Ry. Light, Heat & Power Co. 

vw. Vandry, [1920] A. C. 662. 

607. -}] — Pursuer was driving two cows 
carefully along a road on a winter evening. The 
road was imperfectly lighted, but it was possible 
to see a fair distance. A tramcar belonging to 
defenders was being driven along the road. The 
driver did not see the man with the cows, & if he 
had seen them would have been driving more 
slowly. The first thing that the driver saw was 
the head & shoulders of a cow close to the car. 
He put on his brake, but the car hit & grazed the 
cow, & before the car stopped, about three yards 
further on, the driver felt a bump. The driver 
then got down & found the pursuer unconscious 
on the near side of the car. In an action for 
personal injuries pursuer alleged that he had been 
knocked down by the car owing to the negligence 
of the driver in not keeping a good look out, & 
was thereby rendered insensible & suffered from 





NEGLIGENCE. 


concussion, in consequence of which he had no 
recollection of the circumstances immediately 
preceding the accident. Defenders did not dis- 
pute the alleged negligence, but they contended 
that pursuer had failed to prove that the car struck 
him at all or that if it did this was due to the 
alleged negligence. There was no evidence by 
any person who actually saw the accident, but the 
judge at the trial found that the true inference 
was that pursuer was knocked down by the car 
owing to the driver’s not keeping a proper look 
out, & he awarded the pursuer damages :-—IT eld: 
the facts supported the judge’s inference & pursuer 
was entitled to recover.—CRAIG v. GLASGOW 
Coren, (1919), 35 T. L. R. 214, H. LL. 


SEcT. 5.—DISCOVERY, INSPECTION, AND 
INTERROGATORIES. 

See Discovery, Vol. XVIII., pp. 209, 212, 213, 
Nos. 1561, 1599-1610. : 

Inspection of reports.]|—See Discovery, Vol. 
XVIILL., pp. 189-141, Nos. 892-906. . 

Interrogatories.|—See Discovery, Vol. XVIIL. 
pp. 192. 209, 212, 218, 229, 230, Nos. 1409, 156], 
1599-1610, 1752-1754. 


Srct. 6.—IN PARTICULAR INSTANCES. 

Carriers.|—See CARRIERS, Vol. VIII., pp. 91-94, 
Nos. 618-634. z 

Innkeepers.|.—See INNS & INNKEEPERS, Vol. 
XXIX., pp. 12-14, Nos. 161-187. 

Libel—Negligence in publication.|—See LIBEL 
& SLANDER, Vol. XXXIIL., pp. 81, S82. Nos, 1120- 
1124, 


Part X.—-Defences. 


Sect. 1.—CONSENT—VOLENTI NON FIT INJURIA. 
SUB-SECT. 1.—- NATURE OF DEFENCE. 

608. Depends on voluntary acceptance of risk.] 
—Pltf., -a workman, employed with others in 
sinking a pit, being at the bottom, was injured by 
the fall of a tub of water which was being drawn 
up by machinery. 

Evidence was given that the tackle was improper, 
not being fitted with a safe hook, & that a jiddy 
should have been used. Pltf. worked with the 
hook making no complaint of it. A jiddy had 
been provided by the master, who had directed 
that it should be used when earth was raised. 
Pitf., in his master’s presence, had complained 
that the jiddy was not used for water. The master 
was at the workings several times each day :— 


-}—LONG v. MCLAUGHLIN PART X. SECT. 


606 v. --— 
(N. B.), {1926] 3 D. L. K. §18.—CAN. 


606 vi. —-—.J—It. vr. CONSUMERS’ GAS 
Co. OF TORONTO, {1926} Exch. CG. R. 
137.—CAN. 


606 vil. ——.]—-FARRELLv. LIMERICK 
CoRPN. (1911), 45 I. L. IT. 169.—IR. 
viii. ——.]—WALKER ¥. OLSEN 


606 
(1882), 9 R. (Gt. of Seas.) 946; 
Se. L.’R. 708.--SCOT. ~ 


danger inherent 
consents, 


606 ix. ———-.]—MILLIKEN tr. GLASGOW 
Corpn., [1918] S. GC. 857.—SCOT. 


1, SUB-SECT. 1 . 


608 i. Denends on voluntary accept- 
ance of risk.|—There are three 
as to which the maxim volenti non 
injuria may Spy eau where there is 

n 


where precautions are 
commercially impossible, or where none 
are in fact taken, & where the workman 
in the sense of agreeing 
voluntarily, to engage In the work with 
that knowledge & under those con- 
ditions ; (2) where the work is intrinsic- 
ally dangerous, notwithstanding that 
reasonable ‘care has been taken to CAN. 


Held: the master was not liable, because, assuming 
the injury to have arisen from the defect of the 
hook, the workman himself voluntarily used it, & 
it was not shown that the injury was not caused 
by his own rashness, & assuming it to have arisen 
from the neglect to use the jiddy, the master, 
having provided a proper apparatus, was not liable 
for the neglect of pltf.’s fellow workmen in omitting 
to use it.—GRIFFITHS v. GIDLOW (1858), 3 H. & N. 
648; 27 L. J. Ex. 404; 31 L. T. O.S. 3003; 22 
J.P. 675; 157 E. R. 628. 

ARNT :—Refd. Weblin v. Ballard (1886), 17 Q. B. 1D. 





--]—WARDLEWORTH v. WALKER (1873), 
37 J. P. Jo. 52. 
610. ——.|]—-Pitf., a workman in the employ 


of a contractor engaged by defts., had to work in 


render it as little dangcrous as possible, 
& the workman undertakes to do it, in 
which case he thereby voluntarily 
subjects himself to the risks inevitably 
accomupanying it; & (3) where the 
inevitable consequence of the employee 
discharging his duty would obvivusly 
be to occasion him personal injury, & 
where it is cloarly brought home to his 
mind that the risk he ran was from a 
danger both forescen & appreciated.— 
FATRWEATHER tv, CANADIAN GENERAL 
ELECTRIC Co. (1913), 28 O. L. R. 300; 
24 0. W. 2. 164: 40. W. N. 892.—- 


ositions 


he work itself, -& 
actually or 
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a dark tunnel rendered dangerous by the passing 
of trains. After he had been working a fortnight 
he was injured by a passing train. The jury 
found that the defts. in not adopting any pre- 
cautions for the protection of pltf. had been guilty 
of negligence :—Held;: pltf. having continued in 

‘his employment with full knowledge, could not 

make defts. liable for an injury arising from danger 

to which he voluntarily exposed himself.— 

WoopLEy v. METROPOLITAN DisTRict Ry. Co. 

(1877), 2 Ex. D. 384; 46L. J.Q. B. 521; 36 L. T. 

419; 42 J. P. 181, C. A. 

Annotations :--—Apld. Thomas v. Quartermaine (1887), 18 
Q. B. DD. 685. Consd. Yarmouth v. France (1887), 19 
Q. B. D. 647. Distd. Thrussel!l v. Handyside (1888), 20 
Q. B. D. 359. Consd. Membery v. G. W. Ry. (1889), 14 


App. Cas. 179. Refd. Charles v. Taylor, Walker (1878), 
38 L. T. 773. 


611. —----.] —- THOMAS v. QUARTERMAINE, No. 
10, ante. 
612. —--—.]—Where a workman was employed 


on a staging in the middle of the river Thames, 
which was protected on one side only, & it was part 
of his duty to work on the unprotected side, & 
in the course of his employment he fell over at 
night & was drowned, the jury found that the 
structure was defective, & that deceased lost his 
life in consequence of the defect; but they also 
found that he knew of the defect, & was willing 
to incur the risk :—-Held: his widow could not 
recover damages from his employer.—CHURCH v. 
APPLERBY BROTHERS (1888), 58 L. J. Q. B. 1443; 60 
L. T. 542; 5 'T. L. BR. 88, D.C. 

613. --—.|---A railway co. agreed with a con- 
tractor that he should shunt their trucks upon their 
line, & should supply horses & men for that 
purpose, the co. to provide boys to assist in the 
shunting when they had boys, & when they had 
not the shunting to be done without boys. For 
several years pitf. as the servant of the contractor 
shunted trucks on the co.’s line, sometimes with 
& sometimes without boys. The operation of 
shunting is dangerous to any man performing it 
without assistance. PlItf. on one occasion asked 
the co.’s foreman for a boy, but as the co. could 
not provide one procceded to shunt trucks alone, 
& without any negligence on his part was injured 
by a truck running over him. In anaction by him 
against the co. :—Held: (1) there was no evidence 
for the jury of any negligence or breach of duty 
on the part of the railway co. towards pltf., & 
he had therefore no cause of action; (2) pltf. 
was also prevented from recovering because he 
had voluntarily done the work with full knowledge 
of the risk he ran. 

Where a man is not. physically constrained, 
where he can at his option do a thing or not, 
& he does it the maxim volentt non fit injuria 
applies (LORD BRAMWELL). -MEMBERY v. GREAT 
WESTERN Ky. Co. (1889), 14 App. Cas. 179; 58 
L. J. Q. B. 563; 61 L. T. 566; 54 J.P. 2443; 38 
W.RK. 145; 57. L. R. 468, H. L. 3 affg. (1888), 4 
T. L. R. 504, C. A.3 revsg., 4 T. L. R. 265, D.C. 
azinnotation :—Refd. Thrussell v. Handysido (1888), 20 

Q. B. D. 359. 


614. -PYNER v. BULLARD, KiNG & Co. 
(1897),14T.1 R.57,C. A. 

615. _ -Deft. was the owner of premises 
to which water was laid on, & he had a cistern on 
the fourth floor. Pltf. became tenant of the ground 
floor & took his supply of water from deft. A 
leakage from the cistern having been noticed by 
pitf. he informed deft., who instructed a com- 
petent plumber to remedy it. In consequence of 
the negligence of the plumber an overflow occurred, 
which damaged pltf.’s goods:—Held: deft. was 
not liable, since pltf. had assented to the water 
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being on the premises & therefore deft. by 

instructing a competent plumber to remedy the 

leakage had discharged his duty to pltf.—BLaAKE 

v. WooLF, [1898] 2 Q. B. 426; 67 L. J. Q. B. 813; 

79 I. T. 188; 62 J. P. 659; 47 W. R. 8; 42 

Sol. Jo. 688, D. C. 

Annotations :—Refd. Char Cross, West End & City 
te Supply Co. v. London Hydraulic Power Co., 
(1913) 3 K. B. 442; Rickards v. Lothian, [1913] A. C. 
263; Cockburn v. Smith, [1924] 2 K. B. 119. entd. 
Performing Right Soc. v. Mitchell & Booker (Palais de 
laa 11924) 1 K. B. 762; Noble v. Harrison, [1926] 





.|— A cricketer, while playing that 
game on an open space, vested in & controlled by 
the London County Council, ran upon an iron 
indicator provided by the council in order to show 
the number of the pitch, there being about a 
hundred cricket-pitches on the ground. His cye 
was destroyed by the accident:—Held: the 
council were not liable for negligence, because if 
a grown man chooses to go, for purposes of 
recreation, upon a ground upon which there is an 
open & obvious danger, the owner of the ground 
cannot be liable for injuries resulting from that 





danger.—GILES v. LONDON CouNTY COUNCIL 
(1903), 68 J. P.10; 21. G. R. 326. 
617. ——.] — PowELL v. JuNion ARMy & 


NAvy STORES, Lrp. (1912), 76 J. P. Jo. 244. 

618. .|—At technical classes provided by 
defts., a borough council, pltf., a lad of nineteen 
years of age, used a small circular saw driven by 
electricity which had no guard or ‘‘ sword ”’ to it. 
Pitf.’s hand was drawn into the machine so that 
his thumb had to be amputated. 

Plitf., in giving evidence against defts. in an action 
for negligence on the ground that there was no 
such guard or ‘‘ sword ’”’ said that he knew the 
saw was dangerous, & that it would be less 
dangerous if guarded, but he had never suggested 
to the instructor that it should be guarded. 

The judgment of a county ct. judge in favour of 
pitf. was set aside on the ground that he seemed tu 
have thought that as there was a mode of protecting 
this saw & defts. had not adopted it, they were 
guilty of negligence. 

He ought to have ascertained whether the method 
of guarding the front of the saw that had been 
suggested was such a regular & well-recognised 
method of working circular saws that defts. ought 
to have employed it. Further, the ct. held that 
the maxim volenti non fit injuria applied. 

Accordingly judgment was entered for defts.— 
SMERKINICH v. NEWPORT CORPN, (1912), 76 J. P. 
454; 10 L. G. R. 959, D.C. 

619. -]—I1t must be shown, first, that pltf. 
clearly knew & appreciated the nature & character 
of the risk which he ran; & secondly, that he 
voluntarily incurred it. Until both are established, 
the maxim volenti non fit injuria cannot apply. 
If, however, a person, with full knowledge & 
appreciation of the risk & danger attending a 
certain act, voluntarily does that act, it must be 
assumed that he voluntarily incurred the attendant 
risk & danger, & the maxim volenti non fit injuria 
directly applies (LORD ATKINSON).—CANADIAN 
PaciFic Ry. Co. v. FRECHETTE, [1915] A. C. 871; 
84L.J.P.C. 161; 113 L. T. 1116; 317. LR. 
529, P. C. 

Annc :—R2fd. Montreal City v. Watt & Scott, [1922] 


555. 

620. -|—Pltf., the head master of a non- 
provided school, sued the managers of the school 
for damages for personal injury occasioned by the 
bursting of a boiler. The defective condition of 
the boiler had been pointed out to some of the 
managers by pltf., but not to all those who were 
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Sect. 1.—Conseni—Volenti non fit injuria: 
sects. 1 & 2, A.] 


managers at the date of the accident. The 
managers relied on Education Act, 1902 (c. 19), 
s. 7 (1) (d), & further contended that pltf. aceepted 
the risk, & that as he knew of the defective con- 
dition of the boiler he was debarred from recovering 
on the principle laid down in Griffiths v. London & 
St. Katharine Docks Co., No. 623, post :—Held: 
(1) the managers were liable to keep the school- 
house in repair, whether required to do so by the 
local education authority or not; (2) the managers 
were not a legal body with succession & so notice 
given to the managers at one time would not 
operate as against managers’ subsequently 
appointed ; (3) each manager had been guilty of 
negligence on appointment in not ascertaining & 
remedying the defect in the heating apparatus ; 
(4) pltf. was not negligent & did not eolantatily 
incur the risk; (5) the doctrine of Griffiths v. 
London & St. Katharine Docks Co., No. 623, post, 
does not apply to a case where pltf. establishes 
personal negligence on the part of the employer in 
failing to provide proper premises & appliances.— 
ABBOTT v. ISHAM (1920), 90 L. J. K. B. 809; 124 
L. T. 734; 853. P.30; 37T.L.R.7; 18L.G. R. 
719. 
Annotation :—Refd. Baker v. James, [1921] 2 K. B. 674. 
621. Application to recreation— Accident at 
game.}—CLEGHORN v. OLDHAM, No. 60, ante. 
Under Employers Liability Act.)—Sce MASTER & 
en Vol. XXXAIV., pp. 232, 233, Nos. 1973- 
1982. 


SuB-SEcCT. 2.—WHAT AMOUNTS TO ACCEPTANCE 
OF RISK. 


A. Knowledge. 


622. General rule.}— If a servant or other 
person is employed on premises, & he is well aware 
of the dangerous places therein, & accidentally 
suffers injury by falling or otherwise, he has no 
right of action against the master, for he impliedly 
undertakes the risks of the service.—Brooxks v. 
COURTNEY (1869), 20 L. T. 440; 33 J.P. 453. 
aan :—Refd. Weblin v. Ballard (1886), 17 Q. B. D. 


623. -|—In an action of negligence brought 
by a servant against his master for personal injury 
resulting from the unsafe state of the premises 
upon which the servant was employed, the state- 
ment of claim must allege not only that the master 
knew, but that the servant was ignorant of, the 
danger.— GRIFFITHS v. LONDON & ST. KATHARINE 
Docks Co. (1884), 13 Q. B. D. 259; 58 L. J. Q. B. 
oe 51 L. T. 583; 49 J. P. 100; 33 W. R. 35, 


Annotations :-—Consd 
Q. B. D 





- Yarmouth v. France (1887), 19 
; . 647. Distd. Abbott v. Isham 19205, 90 7 J 
K. 3. 309; Monaghan v. Rhodes, [1920] 1 K. B. 487. 
N.F. Baker v. James, (1921] 2 K. B. 674. Refd. Sayer v. 
Hatton (1885), Cab. & El. 492; Thomas v. Quartermaine 
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622 i. General rule.|—Leld: as pltf.’s 
knowledge of the. risk was cqual to 
if not greater than that of deft., the 
latter was not liable; & pltf., having 1 
obeyed the order to go to sea, which he 
was not bound to do, had voluntarily 
encountered the risk, & therefore, in 
accordance with the maxim volenti 
non fit injurta, could not recover.— 
SIMmAT v. SILVA (1887), 8N.S. W. L. RB. 
415 > 4 N. s. Ww. W. N. 109.— AUS, 

622 ii. ——.}— Burns v. Toronto 
CITY (1878), 42 U. C. R. 560.—CAN. 

622 fii. ——.}--RNoy r. HENDERSON 


39; 11 
482.—CA 


rene 


(1908), 18 Man. L. R. 234: 8 W.L. R. 
187; 9W.L. R. 645 


622 iv. ---—., 
(1913), 86 WoL Ie 


7—CAN, 


D. L, R. 45%; 


Gonsouinins Gen 3) acre Ts aks te 
334; 9 W. W. R37; 24 D. LR. 899. 
622 vi. ——.] — WESTENFELDER v. 


HOBBS MANUFACTURING 
(1925), 57 QO. L. RH. 31 -—CAN. 


622 vii. ——.}—In Canada, as in 


NEGLIGENCE. 


(ree 18 9. B. D. 685 ; Groves v. Fuller (1888), 4 T. L. R. 
74; Williams v. Birmingham reseeets & Metal Co., 
[1899] 2 Q. B. 338; Lloyd v. Woolland (1902), 87 L. T. 73. 


624. ———.|—GURLING v. HluRst & Co. (1889), 
6T. L. R. 94, D.C. 

625. ——-.] — PRITCHARD v. LANG (1889), 5 
T. LL. R. 639. D. C. 

626, ——.]—AMos v. Durry (1890), 6 T. L. R. 
339, C. A. 

627. .] — Deft. was the owner of a house 
which consisted of a basement & two upper floors, 
the rooms on each floor being separately let. 
The house was entered by a front door on the 
ground floor level which was approached from the 
street by a flight of six or seven steps, these steps 
being protected on each side by a coping about 
8 inches high. On either side of the steps was 
an area. The steps remained in deft.’s possession 
& control. Pitf., the wife of one of the tenants 
occupying the house, slipped on the steps & fell 
into the area, sustaining considerable injuries. 
In an action by pltf. against dcft., claiming 
damages in respect of those injuries, the jury found 
that the defect in the steps in consequence of which 
the accident occurred consisted not in any dis- 
repair of the steps themselves, but in the absence of 
arailing ; that this defect was due to the negligence 
of deft.; & that both pltf. & the deft. knew before 
the accident of the existence of the defect :—Held : 
the only obligation upon deft. in reference to the 
approach to the house was to avoid exposing pltf. 
to any unexpected danger without giving her 
warning ; as the danger was patent to every one, 
& pitf. in fact knew of it, she had voluntarily 
taken upon herself to bear the risk; &, therefore, 
she had established no cause of action.—LUCY v. 
BAwWDEN, [1914] 2 K. B. 318; 83 L. J. K. B. 523; 
110 L. T. 580; 30 T. L. R. 321. 

Annotations :—Consd. Fairman v. Perpetual Investment 
Bldg. Suc., [1923] A. C. 74. Refd. Dobson v. Horsley, 
[1915) 1 K. B. 634; Groves v. Western Mansions (1916), 
33° T. L. R. 76; Hart v. Rogers, (1916) 1 K. BK. 646; 


Wilson wv. Barry Ry. (1916), 116 I. T. 713 Dunster v. 
Terie eae, 2K. B. 795; Murphy v. Hurly, [1922] 1 





628. Necessity for notice of concealed danger. |— 
A trespasser, having knowledge that there are 
spring-guns in a wood, although he may be 
ignorant of the particular spots where they are 
placed, cannot maintain an action for an injury 
reccived in consequence of his accidentally tread- 
ing on the latent wire communicating with the 
gun, & thereby letting it off.—ILoTT v. WILKES 
(1820), 3 B. & Ald. 304; 106 KF. R. 674. 
Annotations :—Distd. Bird v. Holbrook (1828), 4 Bing. 628. 

Consd. Lynch wv. Nurdin (1841), 1_Q. B. 29; > Clark vw. 

Chambers (1878), 3 Q. B. D. 327. Refd. R. v. Mountford 

(1835), 1 Mood. C. C@. 441: Jordin v. Crump (1841), 8 

M. & W. 782; Brown wv. Mallett (154148), 5 C. B. 590; 

Degg v. Mid. Ry. (1857), 1 H. & N. 775. 

629. -] — Deft. set a spring-gun in his 
garden, which was at some distance from his 
dwelling, of which fact he gave no notice. Pltf. 
entered the garden in pursuit of a strayed fowl, 
&, coming in contact with one of the wires, was 
wounded by the discharge of the gun :—-Held: 





England, the maxim volenti non fit 
injuria affords no defence to an action 


‘ for damages for personal Injuries duo 

a < we ne to the dangerous condition of premiscs 
18 B. Cc. R. to which de has been invited on an 

errand of business, unless it is found as 


a fact that he freely & voluntarily, 
with full knowledge of the nature & 
extent of the risk he ran, expressly 
or impliedJy agreed to incur it.— 
LETANG ©. OTTAWA ELECTRIC Ry. Co., 
(1926) A C. 725, VP: C.—CAN. 


622 a ee ag rei 
LINGTON HARBOUR BORD 5), 
N. Z. L. R. 347.—N.Z. 
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pltf. was entitled to recover damages for the injury, 
in an action on the case. 


Where spring-guns, or other instruments of a 
like nature, are set in gardens or inclosed grounds 
a notice is necessary to be given, according to the 
common understanding of mankind (BURROUGH, 
J.).—BIRD v. HOLBROOK (1828), 4 Bing. 628; 1 
Moo. & P. 607; 2 Man. & Ry. M. C. 198; 6 L. J. 
0.8. C. P. 146; 130 E. RB. 911. 

Annotations :—Consd. Jordin v. Crump (1841), 8 M. & W. 
782. Refd. Lynch v. Nurdin (1841), 1 Q. B. 29; Barnes 
v. Ward (1850), 9 C. B. 392; M.S. é& L. 

(1854), 14 C. B. 213; Degg v. Mid. Ry. Sea 1H. &N. 

773; Clark v. Chambers (1878), 3 Q. B. D. 327; Ponting 

v. Noakes, [1894] 2 Q. B. 281; Lowery v. Walker, {1910] 

1K. B. 173; Latham v. Johnson & Nephow, [1913] 1 

K. B. 398; Ruoff v. Long (1915), 114 L. T. 186. Mentd. 

Bowman v. Secular Soc., (1917] A. C. 406. 

630. Whether mere knowledge sufficient — 
Plaintiff acting on orders of employer.]—In an 
action for damage occasioned by deft.’s negligence, 
a material question is, whether or not pltf. might 
have escaped the damage by ordinary care on 
his own part. But deft. is not excused merely 
because pltf. knew that some danger cxisted 
through deft.’s neglect, & voluntarily incurred 
such danger. The amount of danger, & the cir- 
cumstances which led pltf. to incur it, are for the 
consideration of the jury. Therefore, where 
comrs. of sewers had made a dangerous trench in 
the only outlet from a news, putting up no fence, 
& leaving only a narrow passage on which they 
heaped rubbish; & a cabman, in the exercise of 
his calling, attempted to lead his horse out over the 
rubbish, & the horse fell & was killed, for which 
loss he brought an action :—Held: pltf. was not 
disentitled to recover because he had at some 
hazard, created by defts., brought his horse out 
of the stable ; & the case was properly left to the 
jury on the question whether or not pltf. had 
persisted, contrary to express warning at the 
time, as to which there was contradictory evidence, 
in running ie a great & obvious danger.— 
CLAYARDS v. DETHICK & Davis (1848), 12 Q. B. 
439; 116 E. R. 932. 

«{nnotations :—Consd. Lax r. Darlington Corpn. (1879), 5 
ix. D. 28. Refd. Thompson v. N. KE. Ry. (1862), 2B. &S. 
119; Wyatt vo. G. W. Ry. (1865), 6 B. & S. 709 ; MeMahon 
rv. Feld (1881), 7 7 B. DS. 991; Thomas v. Quartermaine 
(1886), 17_Q. B. D. 414; Brackley v. Mid. Ry. (1916), 
J4 lL. T. 1150. 

631. ——-.] — Plitf. was a workman who was 
directed by his employer to work in a particular 
place. Defts. were contractors engaged in work 
above the place where pltf. was working. Defts.’ 
work was of such nature as to be dangerous to 
persons working bclow, unless proper precautions 
were taken for their safety. Plitf. was aware of 
the danger. Pitf. while working where he was 
directed by his employer was injured by a piece 
of iron dropped by defts.’ workmen & brought an 
action to recover damages for the injury. The 
jury found that defts. had been guilty of negligence 
in not taking proper precautions for those below, 
that there was no contributory negligence on 
the part of pitf. & that pltf. did not voluntarily 
incur the risk :—Held: the case was rightly left 
to the jury, although pltf. was aware of the danger, 
yet as he was compelled by the orders of his 
employer to work where he was working when the 
accident happened, the maxim ‘“‘ volenti non fit 


631 i. Whether mere knowledge suff- 
ctent.}—JAMBETJI BURJORJI BAHA- 
DURJI v. EBRAHIM VYDINA (1888), 
I. L. R. 138 Bom. 183.—IND. 

h. Plaint 
care. Dette, 


already existing 
of a mile its wires 

exercising reasonab 
built its transmission 


line on which it carried high tension 
wires, along the same route as a line 
of the provincial 
telephone system & for about a quarter 
were directly above 
le the telephone wires, being on higher 

poles, the clearance between tho two 
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anjuria”’ did not apply & he was entitled to 
recover.—THRUSSELL v. HANDYSIDP (1888), 20 
Q. B. D. 359; 57 L. J. Q. B. 347; 58 L. T. 344; 
52 J.P. 279; 4T. L. R. 266, D. C. 
632. .}— It seems to me that the law is 
now settled that the mere fact of a workman 
undertaking that which he knows to be dangerous 
is not of itself conclusive proof that he has brought 
himself within the doctrine of volenti non fit 
injuria. It must depend in each case upon the 
nature of the risk to the workman in connection 
with it, as well as upon considerations which must 
vary according to the circumstances of each case 
(A. L. Surry, J.).—GREENHALGH v. CWMAMAN 
Coat Co. (1891), 8 T. L. R. 31, D.C. ; 
aeeaion :—Refd. Goddard v. Mid. Ry. (1899), 80 L. T. 


633. -|—When a workman engaged in an 
employment not in itself dangerous is exposed to 
danger arising from an operation in another 
department over which he has no control, the 
danger being created or enhanced by the negligence 
of the employer, the mere fact that he undertakes 
or continues in such employment with full know- 
ledge & understanding of the danger is not con- 
clusive to show that he has undertaken the risk 
so as to make the maxim volenti non fit iniuria 
applicable in case of injury. The question whether 
he has so undertaken the risk is one of fact & not 
of law; & this is so both at common law & in 
cases arising under Employers Liability Act, 1880 

c. 42). 
Pitf. was employed by railway contractors to 
drill holes in a rock cutting near a crane worked 
by men in the employ of the contractors. The 
crane lifted stones & at times swung them over 
pltf.’.s head without warning. Pltf. was fully 
aware of the danger to which he was exposed by 
thus working near the crane without any warning 
being given, & had been thus employed for months. 
A stone having fallen from the crane & injured 
pltf., he sued his employers in the county ct. under 
Employers Liability Act, 1880 (c. 42). The jury 
found (a) that the machinery for lifting the stone, 
taken as a whole, was not reasonably fit for the 
purpose for which it was applied; (b) that the 
omission to supply special means of warning was 
a defect in the ways, works, machinery & plant ; 
(c) that the employers, or some person engaged 
by them to look after the condition of the works, 
etc., were guilty of negligence in not remedying 
the defect ; (d) that pltf. was not guilty of con- 
tributory negligence ; (e) that he did not voluntarily 
undertake a risky employment with a knowledge 
of its risks; & returned a verdict for pltf. for 
damages. Application having been made to 
enter judgment for defts. on the ground that the 
case ought not to have gone to the jury, pltf. having 
admitted that he knew of the risk & voluntarily 
incurred it :—Held: the mere fact that pltf. 
undertook & continued in the employment with 
full knowledge & understanding of the danger 
arising from the systematic neglect to give warning 
did not preclude him from recovering; the 
evidence would justify a finding that pltf. did not 
voluntarily undertake the risk of injury; the 
maxim ‘ volenti non fit injuria”’ did not apply ; 
& the action was maintainable.—SMItTH v. BAKER 
& Sons, [1891] A. C. 325; 60 L. J. Q. B. 683; 








sets of wires being on the average about 
seven feet, but at one point only 39 
inches :—Held: deft. was negligent in 
not providing a clearance of absolute 
safety between the two sets of wires ; 
the fact that pltf. undertook the 
work knowing of the danger did not 
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Scct. 1.—Consent—Volenti non fit atijuria: Sub-sect. 
2,A., BB. & C.; sub-sect. 3.) 

65 L. T. 467; 55 J. P. 660; 

T, L. R. 679, H. L. 

Annotations :—Apld. Williams v. Birmingham Battery & 
Metal Co., [1899] 2 Q. B. 338; Hase v. London Gencral 
Omnibus Co. (1907), 23 T. L. R. 616. Consd. Canadian 
Pacific Ry, r. Fréchette, [1915] A. C. 871; Abbott rv. 
Isham (1920), 90 L. J. K. B. 309; Baker v. James, [1921] 
2K. B. 674; Nimmo v. Connell], [1924] A. C. 595. _ Refd. 

Greenhalgh v. Cwmaman Coal Co. (1891), 8 T. L. R. 31; 

Wild v. Waygood (1892), 66 L. T. 309; Willetts » Watt 

(1892). 61. J. Q. B. 540; Stanton vr. Serutton (1893), 62 

L. J. Q. B. 405; Thomas «. Great Western Colliery Co. 

(1894), 10 T. L. R. 244; Pyner vr. Bullard, King (1897), 14 

T. L. R. 57; Lloyd ve. Woolland (1902), 19 T. L. R. 32; 

Smerkinich v. Newport. Corpn. (1912), 76 J. P. 454; Nor- 

man tv. G. W. Ry., [1914] 2 K. B. 153 ; Cole v. De Trafford 

(No. 2), a kK. B. 523; Monaghan v. Khoder, (1920) 1 

K. B. 487. entd. Brannigan v. Robinson, {1892} 1 Q. B. 

344; Ultzen v. Nicol (1893), 63 L. J. Q. B. 289; Neptune 

Steam Navigation Co. v. Sclater & Procter, The Delano 

1894), 71 L. T. 544; L. & N. W. Ry. v. Donellan, Same t. 
iNington (1898), 78 L. T. 575; Wohlgemuthe v. Coste, 

{1899} 1 Q. 2B. 501; Darlow v. Shuttleworth, [1902) 1 

K. B. 721; Stephen vr. International Sleeping Car Co. 
(1903), 47 Sol. Jo. 692 ; Nathan v. Rouse (1904), 2 L. G. R. 

304; Cresswell v. Jones & Andrews, Johnson v. Refuge 

Assee. (1912), 1 L. J.C. C. 283 Barry v. Minturn, [1913] 

A. (. 584; Taylor v. National Amalgamated Approved 

Soc., [1914] 2 K. BB. 352; Sales Agency v. Elite Theatres, 

f1917)2 K. B. 164; Gonsky «. Durrell, [1918] 2K. B. 71; 

Smith v. G. W. Ry. (1920), 37 T. L. R. 1173; Kimpson cr. 

Markham, [1921] 2 K. HK. 157: Moriarty v. Regent’s 

Garage Co., (1921] 2 K. B. 766; Waller v. Thomas, [1921] 

1K. B. 541; Nelson, Murdock t. Wood (1922), 126 L. T. 

745; Ward ¢. Snciman (1925), 133 L. T. 560. 

634. What amounts to knowledge — Means of 
knowledge.}— Declaration that deft. was possessed 
of a granary & ladder Icading up to it; that the 
ladder was wholly unfit & unsafe for use; that 
pltf. was a servant for hire of deft.; that deft. 
knowing the premises wrongfully & deceitfully 
ordered pltf. to carry corn up the ladder into the 
granary ; that pltf. believing the ladder to be fit 
for use, & not knowing the contrary, did carry 
corn up the ladder to the granary, & by reason 
of the ladder being unsafe pitf. fell from it :— Held : 
the declaration was sufficient; semble: if pltf. 
had the means of knowing that the ladder was 
unsafe it would have been a defence, but the 
defendant should have pleaded it.—WIuILLIAMs +. 
CLouGH (1858), 3 H. & N. 258; 27 L. J. Ex. 325; 
31 L. T. O.S. 89; 157 E. R. 468, 

Annotations :—Retd. Davics v. England & Curtis (1864), 
33 L. J. Q. B. 3213 Fowler rv. Lock (1872), L. R27 Cc. P. 
272; Griffiths v. London & St. Katharine Docks Co. (1884), 
13 Q. B. D. 259; Baker v. James, [1921] 2 K. b. 674. 
635. --—— -|—In an action by the widow 

of a labouring man, who had been employed, with 

others, by deft., to shore up an arch, which had 
sunk, & was killed by its falling upon him :— 

Held: the question was not as to the original 

construction of the arch, but as to the knowledge 

of the danger at the time of the accident, & 
whether deft. had any better means of knowing of 
it than deceased ; & if not, then the jury should 
find for deft.; if the contractor, whether or not 
he had anything to do with the foundatiuns, 
knew of the danger, & knowing it, put a man who 

did not know of it upon the work of shoring up, 

the contractor was responsible; but if he did not 

know of the danger, or if the man did not know 
of it, he was not liable.—OupDEN v. RUMMENS 

(1863), 3 If. & F. 751. 

636. ~——~.]—Pitf. sued defts. for damages 
for the loss of a horse alleged to have been killed 


40 W. R. 392; 7 








disentitle hin to recover damages pro- 
viding he was careful], as the ct. found 
he was.—DUNN v. CALGARY POWER 
Co., Lrp. (Altsa.), [1920] 1 W. W. J. 

997.—CAN. 6 


PART X. SECT. 1, SUB-SECT. 2.—B. 
638 i. General rule.}—LLoypD »v. SmiTH 


BROTHERS & WILSON 
ae L. R. 298; 4 D. L. R. 143 


NEGLIGENCE. 


by the negligence of defts. The horse in question 
was in the shafts of a wagon, & with another horse, 
a leader, was drawing a load of three tons of 
manure along a lane in defts.’ district. When the 
wagon had gone some distance along the lane it 
came to a stretch of road, where, for about 130 
feet, 5 inches of granite stones had been laid down 
by defts. over the whole width of the road. On 
part of this stretch of road the stones had been 
rolled in by a steam roller then at work : another 
part had been partially rolled in; & a third part 
had not been rolled at all. Pltf.’3 wagoner did 
not ask for help from the men with the steam 
roller, but put his horses to the task & they had 
succeeded in drawing the wagon clear of the stones 
when the horse in the shafts fell down & died from 
a ruptured blood-vessel. The wagon could not 
have been turned in the lane & there was ho 
warning notice put up by defts. at the commence- 
ment of the lane. At the trial the jury found that 
there was negligence on the part of defts.’ servants ; 
that the driver could not by taking reasonable 
care have avoided the consequences of defts.’ 
negligence; & that the death of pltf.’s horse was 
the natural & necessary consequence of defts.’ 
negligence :— Held: there was some evidence to 
justify the finding of the jury that there was 
negligence on the part of defts., but having 
regard to the fact that when the driver came to the 
part of the road where the granite had been laid 
down he had an opportunity of seeing & appreciat- 
ing the risk of danger to the horses, it must be 
taken that he elected to run the risk, & therefore 
pltf. was not entitled to claim damages from defts. 
—TORRANCE v. ILFoRN URBAN DistRicT COUNCIL 
(1909), 73 J. P. 225; 25 T. L. R. 355; 53 Sol. Jo. 
301: 7L. G. R. 554, C. A. 





637. Knowledge of  ship’s_pilot.|-— 
THOMPSON v. NORTIL EASTERN Ry. Co., No. 787, 
post. 


Under Employer’s Liability Act.|—-See Master & 
SERVANT, Vol. XXXIV., pp. 233, 2384, Nos. 1983- 
1987 


B. Comprehension. 


638. General rule.}]— Ti10MAs v. 
MAINE, No. 10, ante. 

639. |—To bring pltf. within the maxim 
volenti non fit injuria they must have something 
more than the fact that he had gone on with his 
work ; sumething which would show that he was 
perfectly contented to zo on with his work, that 
he made no complaint, but understood & acquiesced 
in the danger (MATHEW, J.).—BACON v. DAWES 
(1887), 3 T. L. R. 557, D.C. 

640. ———_.]—YARMOUTII v. FRANCE, No. 548, 
ante. 

641. -}— Pitf. was injured by falling on 
steps leading to defts.’ railway station, which 
defts. had allowed to be slippery & dangerous. 
There was no contributory negligence on the part 
of pltf., but there were other atone which he might 
have used, & he admitted that he knew that the 


QUARTER- 








| steps were dangerous, & went down carefully 


holding the handrail:—Held: defts. had not 
shown that pltf. with a full knowledge of the nature 
& extent of the danger had voluntarily agreed to 
incur it, so as to make the maxim “ volenti non fit 


non fit injuria has no application where 
there is not a full appreciation of the 
risk.—M AHONEY vw. CITY OF GUELPH 
(1918), re O.L. R. 313; 43 DL. R. 


(Sask.) (1911), 


38 ii. ——.}—Varciv. SMALL (1913), 
24 0. W. Rt. 529; ; 1238 Prete 
11 D. L. R. 433.—CAN. 


638 iii, ——.J— The maxim volenti 


40. W 
638 iv. ——.J—-WELLINUTON & MANA- 


WATU Kty. Co., Lip. v. McLKop (1900 
19.N.%. L. Ro 257.--N.Z. peas 
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injuria’’ applicable, & therefore he was entitled 
to recover. 

Where the existence of negligence on the part of 
defts. & the absence of contributory negligence on 
the part of the pltf. are specifically found as matters 
of fact, if defts. desire to succeed on the ground 
that the maxim “‘ volenti non fit injuria”’ is applic- 
able, they must obtain a finding of fact ‘‘ that pltf. 
freely & voluntarily, with full knowledge of the 
nature & extent of the risk he ran, impliedly, 
agreed to incur it’’ (WILLS, J.).—OSBORNE v. 
LONDON & NORTH WESTERN Ry. Co. (1888), 21 
Q. B. D. 220; 57L. J. Q. B. 6183 59 L. T. 227; 
52 J.P. 806; 36 W. R. 809; 47. L. KR. 591, D.C. 
Annotations :—Distd, Brackley v. Mid. Ry. (1916), 85 L. J. 

K. B. 1596. Apld. Letang v. Ottawa Elec. Ry., [1926] 

A. C. 725. Refd. Torrance v. Ilford U. D. GC. (1909), 7 

L. G. R. 554, 

642. .|—B., @ workman whose duty it was 
to attend to & work at a machine which was 
defective, & of which defect he had knowledge, 
continued to work at the machine, notwithstanding 
the master's refusal to repair it when the defect 
was brought to his notice by the workman. 

In consequence of the defect B. was obliged to 
step upon the ‘ bed” or plate of the machine, 
to adjust. part of it, & whilst doing so, received 
injuries. 

In an action to recover compensation for such 
injuries the county ct. judge nonsuited pltf. 
because he continued to work a machine which 
he knew to be in a defective condition :—Held : 
pitf.’s knowledge of the defect did not amount to 
that thorough comprehension of the risk incurred 
Which alone would have justified the withdrawal 
of the case from the jury.—BrRooKE v. RAMSDEN 
(1890), 638 LL. TT. 287; 55 J. P. 262, D.C. 








C. Complaint as to Existence of Danger. 

643. Effect of.|—Pltf., who was in the employ- 
ment of defts., a railway co., his duty being to 
attach the carriages of the luggage trains to the 
locomotive engine, was thrown under the carriages, 
& severcly injured. There was evidence that the 
co.’s staff for the performance of this work was not 
sufficient, but pltf. had been employed in this 
particular service for several months prior to the 
accident, & had not made any complaint on the 
subject to the co. :—Held: the co. was not liable. 
—SKIPP v. KASTERN COUNTIES Ky. Co. (1853), 
9 Exch. 223; 2C.L. R185; 23. J. Ex. 23; 156 
KK. R. 955; sub nom. SKELPP v. EASTERN COUNTIES 
Ry. Co., 22 Tl. T. O. 8. 123. 
.innotations :~-Apld. Saxton vr. 

a T. 851. Refd. Bartonshill Coal Co. v. Reid (1858), 

31. T. O. 8S. 255. Mentd. Voso rv. L. & Y. Ry. (1858), 

ri ace Kx, 249; Feltham v«. England (1866), L. R. 2 

644. -| — Declaration against a master 
alleging that he knowingly, carelessly & negligently 
erected a hoarding in a street & left a certain 
machine in a position in which it was likely to 
cause danger to the workmen, & that a cart 
accidentally ran against the hoarding & knocked 
down the machine against pltf. It appeared that 
a hoarding had been erected by deft., a builder, 
which projected too far into the street; but 
sufficient room was left for carts to pass; a heavy 
machine was placed inside the hoarding & close to 


PART xX. SECT. 1, SUB-SECT. 2.——C. 643 ii. 
643 i. Hffect of.}—Held: pursuer’s 
averments showed that he knew the 
horse’s unfitness, & the danger of con- 
tinuing to work with it, & therefore | stair lea 
he had no claim against his masters 
for the injury alleged.—CRICHTON v. 
Kem & CRICHTON (1863), 1 Macph. 
con: Sess.) 407; 35 Sc. Jur. 247. 


Hawksworth (1872), 26 








to recover 


know. 


& to 
J.—-VOL. XXXVI. 


-}-—The tenant of a house 
raised an action against 
damages 
sustained by slipping upon an outside 
to the house. The action 
was dismissed as irrelevant, in respect 
that pursuers averments showed that 
ng the dange 

months continued to occu 
use the steps.— 
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it. A cart in passing struck against the hoarding 
& knocked down the machine against pltf., a 
workman employed by deft. Pitf. had previously 
made some complaint of the position of the machine 
to his master, but voluntarily continued to work 
though the machine was not moved :—Held: 
there was no evidence to go to the jury of the 
master’s liability.—Assop v. YATES (1858), 2 
H. & N. 768; 30 L. T. O. S. 290; 157 BE. BR. 317; 
sub nom, ALSOP v. YATES, 27 L. J. Ex. 156. 

Att :—Mentd. Giblin v. McMullen (1868), L. R. 2 P.C. 


645. ——.]—SANDERS v. BARKER & Son (1890), 
6T. LL. R. 324, D.C. 

646. ———.]—-ABBOTT v. ISHAM, No. 620, ante. 
647. .|—PItf., a commercial traveller, was 
employed by defts., who were wholesale grocers. 





| His duties were to travel round the district, show 


samples, take orders & deliver goods, & for that 
purpose he was supplied by defts. with a motor- 
car, the starting gear of which was defective. 
He complained of this on several occasions to 
defts., who admitted that it was defective, but 
failed to remedy the defect. While pltf. was upon 
one of his journeys the car stopped, & in trying to 
restart it, he was severely injured. In an action 
brought by pltf. to recover damages in respect of 
personal injury resulting from the negligence of 
defts. :—Held: pltf., notwithstanding his know- 
ledge of the defect in the starting gear, had never 
undertaken or consented to take upon himself 
the risks arising from continuing to use the car, 
he had sustained the injury owing to the personal 
negligence of defts., & not: having been guilty of 
contributory negligence, he was entitled to 
recover.— BAKER v. JAMES, ([1921]2 K. B. 674; 90 
L. J. K.B.1190; 1251. T. 414; 37T. L. R. 591 ; 
19 LL. G. R. 551. 

648. Defective machinery complained of- 
Reasonable expectation of remedy.|—Where a 
servant, knowing of a defect in machinery he has 
to work in his master’s employ, complains of it to 
him, but continues in the use of it, in the reasonable 
expectation of its being repaired, & an accident 
happens through its defective condition, he is not 
precluded from recovering against his master for 
negligence. Semble: if knowledge may mean belief 
on sufficient grounds, as pltf. had his master’s assur- 
ance that the defect should be remedied, he might. 
well be said to have had no knowledge at the time 
of the accident that the defect existed.— HOLMES 
v. WORTHINGTON (1861), 2 F. & EF. 533. 

649. —— ——.]—-CLARKE v. HotMes, No. 
650, post. 








SUB-SECT. 3.—APPLICATION TO BREACH OF 
STATUTORY DUTY. 

650. Maxim not applicable— Duty to fence 
machinery.|—Pitf., an adult male, entered the 
service of deft. at a time when machinery, by the 
Factory Acts required to be fenced, & which it 
was pltf.’s duty to oil, was fenced. The fencing 
became broken, & he complained of the want of 
repair to deft.’s manager, who promised that it 
should be repaired, but it was not, & pltf., knowing 


BROWN (1892), 19 R. (Ct. of Sess.) 
the landlord | 765; 29 Sc. L. R. 631.—ScOoT. 


for injuries 


PART X. SECT. 1, SUB-SECT. 3. 


k. Mazim not applicable.) — The 
defence arising from the maxim 


r she had for ten | volenti non fit injuria is not applicable 
the house | where the injury arises from a breach 
EBSTER . | of a statutory duty.—LovE «. NEW 


H 
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Sect. 1.—Consent—Volenti non fit injuria: Sub-sect. 
3. Sects. 2, 3,4 & 5.] 


of the want of repair, continued to perform his 
duty of oiling as before, &, in so doing, was 
injured. In an action for negligence, the jury 
found that the injury was caused by the want of 
proper caution on the part of deft., & pitf. had used 
proper care :—Held: pltf. was entitled to recover ; 
his knowledge at the time when he was injured that 
the machinery was not fenced was not, in point 
of law, a defence to the action.—-CLARKE v. HOLMES 
(1862), 7H. & N. 937; 31 L. J. Ex. 356; 91. T. 
178; 8 Jur. N. S. 992; 158 EB. R. 7513 sub 
nom. HOLMES v. CLARK, 10 W. R. 405, Ex. Ch. 

Annotations :—Consd. Hoey v. Dublin & Belfast Ry. (1870), 

18 W. R. 930. Apld. Thomas v. Quartermaine (1887), 18 

QW. B.D. 685. Refd. Waller v. S. E. Ry. (1863), 2 H. & C. 

102: Lovegrove «. L. B. & 8. C. Ry., Gallagher v. Piper 

(1864), 16 C. B. N. S. 669; Murphy v. Smith (1865), 

19 C. B. N. S. 361; Feltham v. England (1866), 7 

B. & S. 676; Indermaur v. Dames (1866), L. R. 1 C. P. 

274; Smith v. Howard (1870), 22 L. T. 130; Butler ev. 

Birnbaum (1871), 7 T. L. R. 287 ; Britton v. Great Western 

Cotton Co. (1872), L. R. 7 Exch. 130; Weblin v. Ballard 

(1886), 17 Q. BB. DD. 122; Cole v. De Tratford (No. 2), 

[1918] 2K. LB. 523. 

651. Duty to fence wheel-race.] — Defts. 
were bound under 7 & 8 Vict. c. 15, s. 21, to fence 
the place where B. had to stand, it being the edge 
of a wheecl-race not otherwise secured; &, the 
dangerous character of the employment was not 
so obvious as that he must necessarily be taken to 
have known it; or even assuming he did know it, 
that circumstance alone was not enough to con- 
stitute him a ‘‘ volunteer ’’ in such a sense as to 
exonerate defts. from liability for the consequences 
of their breach of their statutory duty.— BRITTON 
v. GREAT WESTERN COTTON Co, (1872), L. R. 7 
Exch. 180; 41 L. J. Ex. 99; 27 L. T. 125; 20 
W. R. 525. 

See aasa :—Apld. Groves v. Wimborne, [1898] 2 Q. B. 


Refd. Chapman v. Nitro Phosphate Co. (1885), 


1T. L. R. 493; Thomas v. Quartermaine (1887), 56 L. J. 
Q. B. 340. 





652. ——— Duty to have banksman at pit’s 
mouth.|—At a coal mine in which B., a collier, 
worked, there was no banksman at the pit’s 
mouth at certain hours, contrary to 43 & 44 Vict. 
c. 42, 8. 1. B., who knew of this, nevertheless 
ascended the shaft & met with a fatal accident. 
The widow sued the owner of the mine :—Held : 
the master was liable, because, having contravened 
the statute, he could not set up as a defence the 
workman’s knowledge of such contravention.— 
BADDELEY v. GRANVILLE (KARL) (1887), 19 
Q. B. D. 423; 56 L. J. Q. B. 501; 57 L. T. 268; 
51 J. P. 822; 36 W. R. 63; 3 T. L. R. 759. 
Annotation :—Apld. Davies v. Owen, [1919] 2 K. B. 39. 

653. Defective winding engine in mine.]— 
The manager of resp. colliery increased from 
twenty to twenty-six the number of men authorised 
to be lowered or raised in a cage at a time. The 
brake power on the winding engine was adequate 
for twenty, but not for twenty-six men. Applt.’s 
husband was killed in consequence of the break- 
down of the winding engine by the snapping of 
the spanner bar, which was defective, & the 
insufficiency of the brake, with the result that a 
cage fell:—Held: resps. had been guilty of a 
breach of an absolute statutory obligation imposed 
by sect. 16, for which they were liable, & no 
question of negligence or of the doctrine of common 
employment was relevant.— WATKINS v. NAVAL 
JOLLIERY Co., [1912] A. C. 693; 81 L. J. K. B 
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l.——.}+—-Danis v. HUDSON Bay 
Mines (1915), 7 O. W. N. 365 32 


YE Ww. 
,» 11916) N. ZL. RR. v. PE 


NEGLIGENCE. 


1056; 107 L. T. 821; 28 T. L. R. 569; 56 
Sol. Jo. 719, H. L. 


Annotations :—Apld. Pursell »v. Clement Talbot (1914), 
111 L. T. $27.) Mentd. Lenuard’s Carrying Co. v. Asiatic 
Petroloum Co. (1915), 84 L. J. K. B. 1281; Sinumonds 
». Newport Abercarn Black Vein Steam Coal Co., {1920} 
3K. B. 131 


Sect. 2.—CONTRIBUTORY NEGLIGENCE. 
See Part XI., post. 


Sect. 3.—DEFECTIVE INTELLIGENCE. 
See, generally, LUNATICS, Vol. XXNIIT., p. 141, 
No. 186; TORT. 


SEcT. 4.—IMMINENT RISK. 

654. Defendant faced with two risks—Choice of 
lesser risk.|—Defts., being about to launch a steam- 
ship which they had built in their shipbuilding 
yard on the Mersey, arranged with the owners of a 
buoy which was thought to be in the line of the 
launch for its removal. The buoy was removed, 
but its mooring chains were left unmarked at the 
bottom of the river. Pltfs.’ ketch, which was 
sailing up the river on the flood tide on the morning 
of the intended launch, finding the wind falling 
light, let go her starboard anchor & drifted up 
the river dragging her anchor, which fouled the 
mooring chains. The master being unable to free 
the anchor, defts. sent messages to him warning 
him that his ketch was in a dangerous position & 
advising him to slip his anchor & clear away, but 
the master refused to slip unless defts. would 
make themselves answerable for the anchor. 
Defts., deeming it dangerous to life & property to 
postpone the launch & believing the risk of a 
collision with the ketch to be slight, launched the 
steamship, & a collision occurred. In an action 
of damage by collision brought by the owners of 
the ketch :—Held: the ketch acted unreasonably 
in refusing to slip her anchor & was alone to blame, 
inasmuch as defts., in the dilemma in which they 
were placed by the action of the ketch, rightly 
chose the lesser of two risks.—KETCH FRANCES 
(OWNERS) v. HIGHLAND LOCH (OWNERS), THE 
HIGHLAND LocH, [1912] A. C. 312; 81 L. J. P. 
30; 100 L. T. 81; 28 T. L. R. 213; 12 Asp. 
M. L. C. 106, LW. L. 

Duty to take care—Imminence of risk.] — See 
Part I., Sect. 2, sub-sect. 3, C., ante. 

Contributory negligence — Plaintiff’s acts 
emergency.|— See Part XI., Sect. 4, post. 


in 


Sect. 5.—INDEPENDENT CONTRACTOR. 

655. Liability of principal— Work involving 
breach of duty.|—Though a person cmploying a 
contractor to do a lawful act is not responsible 
for the negligence or misconduct of the contractor 
or his servants in executing that act, yet, if the 
act itself is wrongful, the employer is responsible 
for the wrong so done by the contractor or his 
servants, & is liable to third persons who sustain 
damage from the doing of that wrong.—ELus v. 
SHEFFIELD GAS CONSUMERS Co. (1853), 2 KH. & B. 
7167; 2C.L. R. 249; 23L. J.Q. B. 42; 22 1L. T. 


PART X. SECT. 5. 
655 i. Liability of principal—Work 
involving breach of duty. RAWFORD 
EL & CARMICHAEL (1887), 20 
L. R. Ir. 332.—IR. 


WESTPORT 
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O. S. 84; 17 J. P. 828; 18 Jur. 146; 2 W. R. 

19; 118 E. R. 955. 

Annotations :-—Distd. Sadler v. Henlock (1855), 4 EH. & B 
570. Folld. Hole v. Sittingbourne & Shoerness Ry. 

N. 488. Distd. Butler v. Hunter (1862), 

: . Consd. Crawford v. Consett L. B. (1891), 

. Jo. 218. Refd. Pickard ». Smith (1861), 10 
»% B. N. 8. 470; Blake v. Thirst (1863), 2 H. & C. 20; 
Gray v. Pullen (1864), 5 B. & S. 970; Sérandat v. Salsse 
(1866), L. R. 1 P. CG. 152; Bower v. Peato (1876), 1 
Q. B. D. 321; Belvedere Fish Guano Co. ve. Rainham 
Chemical Works, Feldman & Partridge, Ind, Coope v. 
Name, [1920] 2K. B. 487. Mentd. Kt. v. Longton Gas Co. 
(1860), 6 Jur. N.S. 601. 

656. J—If I agree with a builder to 
build me a house according to a certain plan, he 
would be an independent contractor & 1 should 
not be liable to strangers for any wrongful act 
unnecessarily done by him in the performance 
of his work ; but clearly I would be jointly liable 
with him for a trespass on the land, if it turned out 
that I had no right to build upon it (WILLEs, J.).— 
Upton v. TOWNEND, UPTON v. GREENLEES (1855), 
17 C. B. 30; 25L.53.C. P. 44; 26. T. 0.8. 76; 
19J.P.775; 1 Jur. N. 8.1089; 4 W.R. 56; 139 
Ki. R. 976. 

«innotations :—Mentd. Williams wv. Hayward (1859), 1 
EK. & E. 1040; Matthey v. Curling, [1922] 2 A. C. 180. 
657. Work necessarily dangerous.|—Deft. 

was the occupicr of a close adjoining a close 

occupied by pltf. Deft.’s close was woodland, & 
he sold the fallage of the timber to H., continuing 
himself to occupy the close. H. felled a tree in 

a negligent manner, so that: it fell over the fence 

between the two closes, & made a gap init. Two 

cows of pltf. soon afterwards got from pltf.’s close 
through the gap into deft.’s close, & fed on the 
leaves of a yew tree which had been felled there 
by H., & died in consequence. Deft. had had no 
notice of the fence having been broken down before 
the escape of pltf.’s cows. There was evidence 
that deft. & his predecessors had for more than 
forty years repaired the fence, which was on his 
land, between the two closes whenever repairs were 
necessary ; & for the last nineteen years the fence 
had been repaired by deft. & his predecessors upon 
notice by the occupier for the time being of pltf.’s 
close. Whenever the fence was so repaired it was 
for the purpose of preventing cattle on pltf.’s 
close from escaping into deft.’s close :—Held: 
the evidence showed a prescriptive obligation on 
the part of deft. to maintain the fence so as 
to keep in the cattle in pltf.’s close; the obliga- 
tion was absolute to keep up a sufficient fence 
at all times, the act of God or vis major only 
excepted, without any notice of want of repair ; 
the damage was not too remote; & deft. was there- 
fore liable to pltf. for the loss of the cows.— 

LAWRENCE v. JENKINS (1873), L. R. 8 Q. B. 274; 

42 L. J. Q. B. 147; 37 J. P. 357; 21 W. R. 577; 

sub nom. LAURENCE v. JENKINS, 28 Ju. T. 406. 


Annotations :—Expld. Crowhurst v. Amersham Burial 
Board (1878), Ex. D. 6; Corry v. G. W. Ry. (1881), 
29 W. 1. 623. Refd. Sncesby v. L. & Y. Ry. (1874), L. R. 
9 Q. B. 263; Halestrap v. Gregory (1895), 43 W. R. 507 ; 
Coaker v. Willcocks, [1911] 2 K. B. 124. 


658. -|—A man, who orders a work 
to be executed on his own premises, lawful in 

















itself, but from which, in the natural course of . 


was to be performed made it incumbent 
is corpn., if they had beon 
ht- doing the work otherwise than through 


657 i. ——- Work neccessarily dan- 
gerous.)—-In a public & busy street 
of a city a horse e frig 
ened by a steam roller engages in 
repairing an intersecting street, & precautions 
awerving suddenly upon pitf., who was 

ng on a Dicycle, injured him. 

‘he roller was the property of the 

city corporation, & was being used by 
aving contractors under a provision 

n the contract :—Held: the place 
where the work was to be done & the 
means by & the manner in which it 


on the ci 


a contractor, 
were 


tractor.— KIRK 


against danger to the 
uso of the roller; & the corpn. could 
not rid themselves of this obligation 
by intrusting the work to a con- 
v. TORONTO 
Ne Mbe! 25Cc.L. T. 29; 80. L. R. 730 
O. WwW. R. 496.—CAN. 
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things, injurious consequences to his neighbour 
must be expected arise, unless Means are 
adopted by which such consequences may be 
prevented, is bound to see to the doing of that 
which is necessary to prevent the mischief.— 
Bower v. PEATE (1876), 1 Q. B. D. 321; 45 
L. J.Q. B. 446; 35 L. T. 3213; 40 J. P. 789. 
Annotations :—Apprvd. Dalton v. Angus (1881), 6 App. Cas. 
740. Apld. Lomaitre v. Davis (1881), 51 L. J. Ch. 173. 
Consd. Hughes vr. Percival (1883), 8 APP. Cas. 443; Craw- 
ford ». Consett L. B. (1891), 55 J. P. Jo. 218. Apld. 
Odell v. Cleveland House (1910), 102 L. T. 602. Refd. 
Birmingham Corpn. v. Allen (1877), 6 Ch. D. 284 ; Whiteley 
v. Pepper (1877), 46 L. J. Q. B. 436; Burt v. Victoria 
Graving Dock Co. & London & St. Katherine’s Dock Co. 
(1882), 47 L. T. 378; Barham v. Ipswich Dock Comrs. 
(1885), 54 L. T. 23; Jolliffe v. Woodhouse (1894), 10 
TAs: 3; Hardaker v. Idle District Council, (1896] 
1 Q. B. 335; ey v. Wimbledon U. C. (1899), 68 
L. J. Q. B. 704; Cribb v. Kynoch, (1907) 2 K. B. 548; 
Cox ”. aaa a 2 K. B. 177; Selby v. Whitbread, 


(1917) 1 K. B. 

659. Defective stand for public.]— 
The members of the committee of a football club, 
who had employed an incompetent person to repair 
a stand for the accommodation of visitors to the 
football ground, held personally liable for injuries 
to one of the public caused by the collapse of the 
stand.— BROWN v. LEWIS (1896), 12 T. L. R. 455. 

660. Building near highway.| — By 
an agreement between a railway co. & a firm of 
contractors the latter were to build a super- 
structure over the railway co.’s station, & were to 
have a ninety-nine years’ lease of same. The new 
building, which adjoined a public street, required 
scaffolding & hoardings, which the contractors 
were to erect in such a way as should be reasonably 
approved by the railway co. A gantry was also 
necessary by means of which building materials 
might be raised to the top of the existing building, 
& this gantry could only be erected in a particular 
manner as provided by the agreement. During 
the progress of the building operations pltf., 
while walking on the pavement outside the station, 
was injured by some timber falling on her from 
the building, & in respect of her injuries she sued 
both the railway co. & the contractors. Neither 
of defts. called any evidence as to how the timber 
fell. The jury found that the accident was caused 
by negligence, as there was not sufficient protection 
to the public on the footpath, & the judge gave 
judgment against both defts. :—Held: the agree- 
ment created no relationship of principal & agent, 
the railway co. were mere reversioners, the fact 
of their having a right to approve plans did not 
make them responsible for the gantry being 
defective, & therefore they were not liable for 
damages.—-HURLSTONE v. LONDON ELECTRIC Ry. 
Co. (1914), 30 T. L. R. 398, C. A. 

Repair of party wall.] — See 
BOUNDARIES, Vol. VIT., pp. 309, 310, Nos. 309-312. 

661. Stevedore employed to unload vessel. ] 
— WALLIS v. HINE BROTHERS (1888), 4 T. Ju. R. 472, 
Cy A. 

662. ——- ———.]—_ WHITEWOOD v. ANDORSEN, 
BEcKER & Co. (1894), 11 T. L. R. 47. 

663. Indemnity from _ contractor.)— 
APPERLEY v. PaTRicK (MaRK) & Son (1902), 
Emden’s B. C., 4th ed. 669. 


1891), 19 R. (Ct. of Sess.) 282 ; 29 Se. 
{i R. 251.—SCOT. ne 




















0. Employer not liable.] — HarRuey 


see that proper } 
taken to gua v. SARGENT (1907), 7 8S. R. N.S. W. 
ublic from the 741.—AUS. 


p. ——.}—PAYNE v. FREDERICTON 
Ry. Co. (1871), N. B. Dig. 753.—CAN. 
x + }—COCKSHUTY .PLow Co. ». 
McDONALD (1912), 22 W. L. R. 768 : 
3. W. W. R. 488; 8 D. L. R. 112; 5 
Alta. lL. R. 184.—CAN. 
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Sect. 5.—Independent contractor. Sect. 6: Sub- 
sect. 1.] 
664. -}— Under a contract with a 


district council a contractor undertook to execute 
certain sewage works & to lay certain sewers, & 
‘* to save the district council harmless & indemnified 
from all claims & actions for or in respect of any 
damage or injury to persons or property arising 
from or occasioned by the neglect, default, or 
misconduct of the contractor or of any person 
employed by the contractor, or otherwise how- 
soever from or by the execution of the works.” 
In laying down one of the sewers in a highway, the 
contractor at three different places came across 
the gas main, the property of the gas co. The 
sewer trench was dug to a lower depth. The con- 
tractor was directed by the engineers of the district. 
council to support the gas main by nine-inch brick 
piers in places where the gas main was met with. 
‘This was done. Subsequently, the gas main 
was found fractured at two of the places where it 
was met with. The gas co. sued the district 
council for negligence & obtained a verdict. The 
district council claimed to be indemnified under 
their contract with the contractor. In the issue 
between the distric council & the contractor, the 
jury found in favour of the contractor that the 
damage was not due to the mode in which the work 
was done :—Held; the third party was not liable 
to indemnify the district council.-- ILFORD GaAs 
Co. v. ILFORD URBAN DISTRICT COUNCIL (1903), 
67 J. P. 365, C. A. 

665. .|— The corpn. of a borough 
were the owners of a tramway in the borough, & 
they granted a lease of the tramways, of which 
lease pltfs. were the assignees. 
the repairs necessary to keep the tramway in 
working order were to be executed by the corpn. 
at the cost of pltfs. During the currency of the 
lease the tramway required to be relaid at a certain 
place & an agreement was entered into between 
the corpn. & pltfis. which after reciting that the 
corpn. at the request & with the consent of pltfs. 
had agreed to relay the tramway, provided that 
the corpn. would relay the tramway, & would 
during the execution of the work provide where 
necessary a temporary track for the purpose of 
enabling pltfs., as far as possible, to maintain 
their service of trams, & the agreement further 
provided that nothing therein contained should 
render the corpn. liable in the event of any 
accident, injury, or damage being occasioned by 
or sustained by plitfs., their servants or passengers 
or their rolling stock through or arising out of the 
execution by the corpn. of the work, but that the 
corpn. would insert in the contract to be entered 
into by them a provision imposing upon the con- 
tractor full responsibility for all claims & demands 
resulting from any such accident, injury or 
damage. The corpn. thereupon made a contract 
with deft., to which pltfs. were not parties, which 
recited the lease & that the corpn. had at the 
request & with the consent of pltfs. subject to 
certain conditions, agreed to relay the tramway, & 
by which deft. agreed to execute the work of 
relaying the tramway, & to indemnify the corpn. 
against all actions & claims for compensation to 
workmen & passengers carried on the tramway 
arising out of the execution of the work, & that 
deft. should during the execution of the work, be 
responsible for all accidents. During the execution 
of the work the tramcars continued to run & a 
car which was carrying passengers was derailed & 
overturned owing to the negligent manner in 
which certain of the work was being carried out 
at the place where the accident happened, & the 








1 2 th Ds ae 
eo ee ee should be made that they were entitled to such 


NEGLIGENCE. 


passengers & driver were injured & the tramcar 
was damaged. Pltfs. paid compensation to the 
passengers & driver, & claimed to recover from 
deft. the amounts so paid & the cost of repairing 
the tramcar :—Held: though pltfs. were not 
parties to the contract between the corpn. & deft. 
yet inasmuch as pltfs.’ proprictary right as lessees 
of the tramway & their right of passage on the 
highway had been injuriously affected by the act 
of deft., the latter was liable in damages to pltfs. ; 
& as the work of relaying the tramway while the 
tramcars were running involved risk of danger to 
the passengers in the tramcars, pltfs. were liable 
to their passengers & were entitled to recover 
from deft. the sum properly paid as compensation 
to the passengers who were injured as well as the 
sum paid as compensation to the driver & the cost 
of repairing the tramcar.—BIRMINGHAM TRAM- 
ways Co., Lrn. v. Law, [1910] 2 K. B. 975; 80 





L. J. K. B. 80; 103 L. T. 44; 74 J. P. 3855; 8 
lL. G. R. 667. 
666. ——.]— A contractor was employed 


by a district council to do certain work which 
involved an excavation by the side of a road. A 
person having fallen into this excavation & sus- 
tained injuries from which he died, his widow & 
daughter sued the contractor & district council 
under Lord Campbell’s Act, 1846 (c. 93), claiming 
damages. The jury returned a verdict for pltfs. 
The district council thereupon claimed that. under 
the terms of the contract between them & the 
contractor, they were entitled to an indemnity 
from him :—Held: it was not against) public 
policy that the district council should take an 
indemnity from the contractor & be allowed to 
enforce it against him, & therefore a declaration 


indemnity, which should include the costs of the 
action.—NEWCOMBE v. YEWEN & CROYDON RURAL 
Districr CouNcIL (1913), 29 T. L. R. 299. 

667. Controlling or interfering with work.] 
—Where the owner of a vehicle, being himself in 
possession & occupation of it, requests or allows 
another person tuo drive, this will not of itself 
exclude his right & duty of control; & therefore, 
in the absence of further proof that he has aban- 
doned that right by contract or otherwise, the 
owner is liable as principal for damage caused by 
the negligence of the person actually driving.—- 
SAMSON v. AITCHISON, [1912] A. (. S44; 82 
L.J.P.C.1; 107L. T. 106; 28 T. lL. R. 559, PLC. 
Annotations :-—Distd. Ricketts v. Tilling, [1915] 1 K. TB. 

644. Apld. Pratt v. Patrick, [1924] 1 K. 8. 488s Parker 

v. Miller (1926), 42 TT. L. It. 408. 











668. ——.] — REICHARDT v. SHARD, No. 
400, ante. 

669. ——.]—PRATT v. PATRICK, No. 399, 
ante. 


For acts of contractors & their servants.} — 

See MASTER & SERVANT, Vol. XXXIV., pp. 22-27, 

155-167, Nos. 23-58, 1216-1296. 

Doctrine of common employment.]-—See 

MASTER & SERVANT, Vol. XXXIV., pp. 207 et seq. 
-——- Under Employers’ Liability Act.|— See 

MASTER & SERVANT, Vol. XXXIV., pp. 220 et seq. 








Sect. .6.—INEVITABLE ACCIDENT—ACT OF GOD. 
SUB-SECT. 1.— DEFINITIONS AND CHARACTERISTICS, 


670. Act of God—Must be immediate.]—SaitH 
v. SHEPHERD (1796), Abbott’s Merchant Shipping, 
14th ed. 578, n. 

Annotations :—Refd. Richardson v. Sewell (1805), 2 Smith, 
K. B. 205. Mentd. Johnston ». Benson (1819), 1 Brod. & 
Bing. 454; Akt. General Gordon v. Cape Copper Co. 
(1921), 26 Com. Cas. 289. 


Part X.—DEFENUES. 


671. ———- No reasonable expectation of oc- 
currence.|—-In order that an _ extraordinary 
natural event, such as a very high tide, should be, 
in the Iegal sense of the words, an act of God, it 
is not necessary that such an event should never 
have happened before; it is sufficient that its 
happening could not have been reasonably ex- 
pected. If such an event has happened once, but: 
there is nothing to lead to the inference that it is 
likely to recur, it does not, if it happens a second 
time, cease to be an act of God. 

Where deft. charged with negligence has been 
guilty of a breach of duty, sufficient to produce 
the damage complained of, he cannot escape 
liability by showing that the same damage would 
have arisen from some other cause beyond his 
control if he had done his duty. But if he can 
show that some of the damage which actually 
happened arose from a cause beyond his control, 
the liability for damage will be apportioned.— 
NITRO-PHOSPHATE & ODAM’S CHEMICAL MANURE 
Co. v. LONDON & Sr. KatTHuarIngE Docks Co. 
(1878), 9 Ch. D. 503; 39 L. T. 483; 27 W. R. 
267, C. A. 

«{nnotations :-—Apld. Dixon r. Metropolitan Board of 

Works (1881), 7 Q. B.D. 418. Consd. Burt v. Victoria 

Graving Dock Co. & London & St. Katherine’s Dock Co. 


(1882), 47 LT. 378%. Apld. Baldwin’s v. Halifax Corpn. 
(1916), 85 LL. J. K. 33. 1769. 
the 


672. | Defts., Corpn. of 
Halifax, had under statutory powers constructed 
a road on the slope of a hill which acted as a 
*‘ catchwater ” for rain-water & loose shale from 
the upper slopes. To provide for the rain-water & 
shale from above, which would be intercepted by 
the new road, a channel with large gullies or catch- 
pits, which would hold shale & allow water to 
escape, was formed. On July 1, 1914, a pheno- 
menal storm of rain, or cloud-burst, descended 
upon the hill & road, & thence in a torrent of 
water & shale into the valley beneath, where 
pitfs.’ wool spinning mill was situated, & damaged 
their goods. In an action they claimed damages 
for defts.’ negligence in the construction of the 
works & their maintenance. They complained 
that there was insufticient provision of gullies or 
catchpits for water in the channel & that the 
sewers with which it was connected were of in- 
sufficient capacity to carry off storm-water :— 
Held: the natural & obvious effect of making 
such a road was that it acted as a “ catchwater ” 
defts. did not act reasonably & take proper care 
In exercising their statutory powers in constructing 
it; they were guilty of negligence & the doctrine 
of non-liability for nonfeasance had no application ; 
where liability arose from negligence only it be- 
came unnccessary to consider whether it was 
subject to an exception in respect of damage 
caused by the act of God: the rainfall, though so 
heavy & unusual, fell short of amounting to an act 
of God, ordinarily defined as such an operation of 











PART X. SECT. 6, SUB-SECT. 1. 


671 i. Act of God—No reasonable ex- 
yicctalion of occurrence.}~—An extra- 
ordinary rainfall may properly hoe 
treated as an act of God, in the tech- 
hical meaning of that term, though it is 
not of unprecedented sevority, if there 
is nothing in previous experience to 
point to a probability of recurrence.—— 
GARLAND v. TORONTO CORPN. (1896), 
23 A. R. 128.—CAN. 

873 1. Inevitable accident—Impossi- 
bility of preven ay exercise of 
ordinary cure & siill.J—Inevitable 
uccident is whero the collision could not 


WwW. LL. R. 899; 


678 ii 


673 iv 


oe  mewree 


street, 


is bound to show that everything was 
done which could & ought to have 
beon done to avoid a collision..—THE 
SECRET (1872), 26 L 
673 ii. —— —— 
TOWN OF SWIFT CURRENT (1915), 31 
23 Db. L. R. 11; 
Sask. L. R. 310.—CAN. 
i, ——- ———  —-——. }—- STEVES *. 
KINNIE (B. C.), [1917] 1 W. W. R. 
1250 > $3 D. Iu. R. 776.--—CAN. 





driving his automobile along a city 
was taken suddenly ill, 
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the forces of nature as reasonable foresight could 

not provide against.— BALDWIN’s LD. v. HALIFAX 

CoRPN. (1916), 85 L. J. K. B. 1769; 80 J. P. 357 ; 

14 L. G. R. 787. 

--]|—See CARRIERS, Vol. VIII., p. 21, Nos. 

107-118. 

678. Inevitable accident—Impossibility of pre- 
vention—By exercise of ordinary care & skill.|— 
A vessel doing damage cannot plead ‘“ inevitable 
accident ’’ if, in a dark or hazy night, she carries 
much sail, & goes at great speed, neglecting 
measures of precaution that would have rendered 
the accident less probable. 

An inevitable accident is this: that which the 
party charged with the offence could not possibly 
prevent by the exercise of ordinary care, caution, 
& maritime skill. It is not inevitable accident if a 
vessel is going eight or nine miles an hour when 
she ought to be sailing three or four, & say: ‘I 
could not prevent the accident at the moment 
it occurred’? (Dr. LUSHINGTON).—THE VIRGIL 
(1843), 2 Wm. Rob. 201; 2 Notes of Cases, 499 ; 
5 L. T. 122; 7 Jur. 1174; 166 EB. R. 730. 
Annotations :—Apld. Londonderry (Owners) v. Dolbadarn 

Castle (Owners) (1845), 4 Notes of Cases Supp, 313 The 

Marpesia (1872), L. R. 4 P. C. 212. Consd. The Secret 

(1872), 26 L. T. 670. Apld. The Pladda (1876), 2 P. D. 

34. Refd. The Schwann, The Albano, [1892] P. 419. 

674. .|—Where the place was 
one in which there was a chance of meeting with 
other ships, the weather was thick & the night 
dark, with snow falling, the master of one of the 
vessels which came in contact having left the deck 
at the moment to two seamen; such vessel held 
to be responsible for the collision, on the ground 
of want of a sufficient look-out, there being a 
possibility, had a better look-out been kept, that 
the collision might have been prevented. <A party, 
in such a case, cannot plead inevitable accident, 
but is liable for the consequences which, by 
possibility, he might have prevented. Inevitable 
accident is that which no skill & no vigilance 
could possibly have avoided.—THE MELLONA 
(1847), 8 Wm. Rob. 7; 5 Notes of Cases, 450 ; 
YL. T. O.S. 474; 11 Jur. 783; 166 E. R. 865. 
Annotations :—Refd. The San Onofre, (1922] P. 243; The 

Paludinu, [1925] P. 40. 

675. -|—The import of words 
** inevitable accident,”’ in ny view, is this: where 
a man is pursuing his lawful avocation in a lawful 
manner, & something occw's which no ordinary 
skill or caution could prevent, &, as the conse- 
quence of that occurrence, an accident takes place 
(Dr. LUSHINGTON).—THE Europa (1850), 14 Jur. 

27. 

Annotations :—Consd. The Uhla (1868), 19 L. T. 89; The 
Secret (1872), 26 L. T. 670. Mentd. The Campania 
(1901), 70 L. J. P. 101. 

676. -.|—In order to constitute 
an inevitable accident it is necessary that the 
accident should not have been capable of being 





























guidance, ran upon the side walk, &, 
ene in contact with a boy, 80 
injured him that hoe died. The ae Bl 





. T. 670.—I1R. father brought an action under Fa 
|—JUNES 0 Accidents Act :—Held: deft. was not 
: : - Hable.—SLaTreRy wv. HALry, [1923] 


3D. L. R.156; 52 0.1L. R. 95.—CAN. 


673 v. —— ———.,}— BURNS 1. 
CoRK & BRANDON Ry. Co. (1863), 13 
ILC. L. R. 543.—1R. 


673 vi. —— ——,. }-— AUSTEN 
BROTHERS v, STANDARD D. M. Co., 
LTp. (1883), 1 H. C. 363.—S. AF. 

Yr. ~———- Question of fact.]—NIEL ¥. 
cary we T.) (1911), 19 W. L. R. 227. 











.)—Deft., 
&, 


have been prevented by proper care without any preliminary symptoms or 
& scamanship in the particular circum- warning, e unconscious, & fell 
stances of the case. Deft.,in order to backinhiscar. No one else was in the t.——_ ——. +-PLAYFAIR_ v. MEA- 
support a defence of incvitableaccident, car, Which, thus left without any rYokp ELxevaTorR Co., MEAFORD 
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Sect. 6.—Inevitable accident—Act of God: Sub-sects. 


prevented 

degree of a ‘. a 

be found in persons who properly discharge their 

duty.— THE THOMAS POWELL v. THE CUBA (1865), 

14 L. T. 603; 2 Mar. L. C. 344. 

677. .J—Inevitable accident is 
where the collision could not possibly have been 
prevented by proper care & scamanship under the 
particular circumstances of the case. 

Where the defence of inevitable accident is set 
up on behalf of a vessel primd facie to blame for a 
collision, the defence, to succeed, must be sup- 
ported by proof that everything was done which 
could & ought to have been done to avoid the 
collision; & this, though the vessel be in some 
degree disabled, & so less manageable than she 
would otherwise have been.—THE CALCUTTA 
(OWNERS) v. THE Exma (OWNERS), THE CALCUTTA 
(1869), 21 L. T. 768; 3 Mar. L. C. 336, P. C. 

678. -J—Inevitable accident is 
that which the party charged with the damage 
could not possibly prevent by the exercise of 
ordinary care, caution, & maritime skill. 

Two sailing vessels approaching stem on in such 
& manner as that, under the Sailing Rules, each 
would be bound to port, being in a dense fog, only 
sighted each other at a distance of about 200 
yards. Defts.’ vessel, having been close hauled 
on the port tack, was then preparing to go about, & 
had eased off her head sheets. Both vessels im- 
mediately ported, but came into collision. Only 
one minute elapsed between the time of sighting 
& the collision. Pltfs.’ petition alleged, that 
defts.’ vessel neglected to port, & it was stated, in 
answer to a question by the judge of the Admlty. 
Ct., that the head sheets of defts.’ vessel were not 
again hauled aft. On this evidence that vessel 
was held to blame by the Admity. Ct., on the 
ground that she had not executed all the proper 
manceuvres which she might have executed after 
sighting the other vessel:—Held: the collision 
was the result of an inevitable accident, defts.’ 
vessel having done all that could be effected by 
ordinary care, caution, or maritime skill in the 
short space of time that elapsed.—-Tne MARPESIA 
(1872), L. R. 4 P. C. 212; 8 Moo. P. ©. C. N.S. 
468; 26 L. T. 333; 1 Asp. M. L. C. 261; 17 
Kk. R. 387, P. C. 

Annotations :—Consd. The Merchant F , ¢ > 179. 
al The Schwann, The Albano. teas b. rt 3. Reta, 
The Pladda (1876), 2 P. D. 34; The Calderon (1912), 
1151, ‘Tho Benmore (813), Lake dA. & 138: he 
Otter (1874), L. KR. 4A. & EB 203,) 0 182s The 
679. ——- ———- -———.]—During a very violent 

gale a brig adrift in the Tyne drove lose on a 

steamer which was lying properly moored to 

mooring buoys placed there by the harbour 
authorities. On the brig striking the steamer the 
ring of one of the buoys carried away, & the 
steamer got adrift, & drove down the river, & 
ultimately came in contact with & did damage to 

a barque, whose owners instituted a cause of 

damage against the steamer in the county ct. of 

Northumberland, to recover for the damage done 

to rar hee by the steamer. 

e hearing it was proved that the chai 
cables of the steamer had been unbent at the dime 
she got adrift, & that no look-out had previously 
been kept on deck, though it was known that the 


ELEVATOR Co. v. MONTREAL TRANS- 
PORTATION Co, (1913), 24 O. W. RK. 
946; 13 D. L. R. 763.— CAN, I 


a. Unusual fall of rain.}—TENNANT 























NEGLIGENCE. 


weather was getting worse :—Held: a defence of 


inevitable accident, set up by the owners of the 
steamer, was not sustained, & the steamer was 


Had an anchor been let go, the collision would 
probably have been averted, at all events, the 
master would have done all that was possible in 
the circumstances, & have rendered the accident, 
to use the words of DR. LuUsHINGTON, ‘“‘ less 
probable” (Str ROBERT PHILLIMORE).—THE 
PLappa (1876), 2 P. D. 34; 46L. J.P. 61. 

680. -]—Inevitable accident is 
that which the party sought to be charged could 
not possibly prevent by the exercise of ordinary 
care, caution, & maritime skill. 

A person relying on inevitable accident must 
show that something happened over which he had 
no control, & the effect of which he could not have 
avoided by the exercise of the greatest care & 
skill. It is not sufficient for him merely to show 
that he was not negligent (LoRnD ESHER, M.R.).— 
THE ScHWAN, THE ALBANO, [1892] P. 4193; 69 
L. ne 34; 8T. L. R. 425; 7 Asp. M. L. C. 347, 
C. A. 

Annotations :—Refd. The Merchant Prince (1892), 8 ‘I’. L. Lt. 

430; The Benue, [19]6] P. 88. 

681. ———-.]|—In an action of damage 
by collision, it appeared that pltfs.’ vessel was at 
anchor in the Mersey when defts.’ steamer ran 
into her in broad daylight. The defence was that 
the steam steering gear of defts.’ vessel failed to 
act in consequence of some latent defect, or 
obstruction, which could not have been ascertained 
or prevented by the exercise of any reasonable 
care or skill on the part of defts., & that the 
collision & damage were caused by inevitable 
accident. The steam steering gear in question 
was good of its kind; it had never previously 
failed to act, & the cause of the defect in the 
machine, or of the obstruction in the working, 
could not be discovered by competent persons. 
Part of the gear, including some portion of the 
chain, running between the wheel & the rudder, 
had been recently renewed, & it was admitted 
that new chain is liable to stretch, but it was 
proved that before the vessel left her anchorage to 
proceed on her voyage, the whole of the gear had 
been tested & found in good order, & that the 
chain had been tightened up as occasion seemed 
to require :—Held: defts. were liable, as they 
had not satisfied the burden of proof, for, in order 
to support the defence of inevitable accident, & 
disprove the prima facie evidence of negligence, 
it was necessary for them to show that the cause 
of the accident was one not produced by them, & 
the result of which they could not avoid, but defts. 
knew of the tendency of new chain to stretch, & 
therefore that an accumulation of links at the 
leading wheels might possibly cause jamming, &, 
considering the crowded condition of the river 
where the accident occurred, the use, or readiness 
for immediate use, of hand, instead of steam, 
steering gear, was a means by which the result 
could have been avoided. 

Defts. had failed to sustain the plea of inevitable 
accident, as it was necessary for them either to 
show what was the cause of the accident, & that 
though exercising ordina care, caution & 
maritime skill, the result of that cause was un- 
avoidable, or to cnumerate all the possible causes, 
one or other of which might have produced the 
effect, & show with regard to every one, that the 

















v. HALL (1888), 27 N. B. It. 499.—- CoRpn. (1918), 57 8. C. R. 609.—CAN. 


I Flood.J—MATHIESON v. MURPH 


Sc. Y 
b. ——.])— Jupbuz v. LiverPoot (Sask.) (1908), 7 W. L. It. 479. —CAN. 
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result was unavoidable (Fry, L.J.).—THE MER- 
CHANT PRINCE, [1892] P. 179; 67 L. T. 251; 8 
T. L. R. 420; 7 Asp. M. L. C. 208, C. A. 
Annotations :—Apld. The Calderon (1912), Times, Mar. 26. 

Consd. The Olympic & H.M.S. Hawke, (1913] P. 214. 

Mentd. Tho Turret Court (1900), 69 lL. J. P. 117. 
_ 682. —— -]—The best test of what 
is an inevitable accident is that given by Dkr. 
LUSHINGTON, who said: ‘In my opinion, an 
inevitable accident in point of law is that which 
the party charged with the offence could not 
- possibly prevent by the exercise of ordinary care, 
caution, & skill’? (Lopes, L.J.).—FAWKES v. 
PouLson & Son (1892), 8 T. L. R. 725, C. A. 

683. Necessity to know the cause of accident. ] 
—THE CALDERON (1912), Yimes, Mar. 26. 

See, further, SHIPPING, 














SuB-secr. 2.—APPLICATION TO DUTIES CREATED 
BY Common JAW. 

684. When defence available—In absence of de- 
fendant’s negligence.|—If one is bound by pre- 
scription to repair a wall, etc., against the flowing 
vf the sea, & there is no default in him, but by 
reason of the sudden & unusual increase of water 
the wall is broken, the comrs. of sewers ought to 
tax all who hold lands or tenements, or common of 
pasture, etc., or have or may have any loss, 
damage, etc., according to the quantity of their 
lands. If any fault is in him, & the danger is not 
inevitable, but he may well repair it, the comrs. 
may charge him only to repair it. If through his 
fault the danger becomes inevitable, or he cannot 
repair it, by which all are charged, etc., every one 
charged may have an action on the case against 
him.—-KKEIGHLEY’S CASE (1609), 10 Co. Rep. 
139a; 77 KE. R. 1136. 

«innotations :—Consd. Hudson tr. Tabor (1877), 2 Q. B. D. 
290. Apld. Nitro-V’hosphate & Odain’s Chemical Manure 
Co. v. London & St. Katharine Docks Co. (1878), 9 Ch. D. 
503. Consd. Fobbing Sewers Comrs. v. RK. (1886), 11 
App. Cas. 449. Mentd. R. v. Hampden (1637), 3 State 
Tr. 826; Soady v. Wilson (1835), 3 Ad. & El. 248; KR. 
v. Leigh (1840), 10 Ad. & E}. 398; Ryder v. Ryder 
(1861), 30 L. J. P.M. & A. 44 
685. -|—An action of the case lies 

for negligently keeping his fire in his (deft.’s] close, 

by which pltf. was damaged. 

The only question is whether pitf. ought not to 
ae shown a special negligence in deft. (LIoLT, 
C.J.). 

The action is as well for a fire kindled in the 

fields of deft. as in his house, for it is deft.’s fire & 

kindled in his ground, & he ought to have the 
same care of a fire which he kindles in his field as 
of that which is made in his house, for the duty 
to take care of both is founded on this maxim, 
sic utere tuo ult non ledas alienum ; but if the fire 
of deft. by inevitable accident, by impetuous & 
sudden winds, & without the negligence of deft. 
or his servants, for whom he ought to be answer- 
able, did set fire to the clothes of pltf. in his ground 
adjoining; deft. shall have the advantage of 
this in evidence, & ought to be found not guilty. 

But here the verdict hath found negligence in 

deft. ‘Therefore judgment for pltf. (per Cur.).— 

'TURBERVILLE v. STAMP (1697), 1 Com. 32; Carth. 

425; Comb, 459; Holt, K. B. 9; 1 Id. Raym. 

264; 12 Mod. Rep. 152; 1 Salk. 13; Skin. 681; 

02 E.R. 044. 

Annotations or Vaughan v. Menlove (1837), 3 Bing. 
N. ©. 468. Consd. Canterbury v. A.-G. (1843), 1 Ph. 

306. Expld. Jones v. Festiniog Ry. (1868), L. R. 3 Q. B. 
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684 i. When ence available—In 
absence of def nt's negligence. ]— 


(3 All.) 316.—CAN. 


BROWN v. CUNARD (1856), 8 N. B. R. 


733. 


ise Refd. Brucker v. Fromont (1796), 6 Term 


M‘Manus v. Crickett (1800), 1 East, 106; 
v. Phippard (1847), 11 Q. B. 347; Smith v. Kenrick 
1849), IC, B. 515; Vaughan v. Taff Vale Ry. (1860), 2 

. T. 394; Williams v. Jones (1865), 13 L. T. 300; Burns 


v. Poulson (1873), 29 L. T. 329; Musgrove v. Pandelis, 
(1919) 2 K. B. 43. Mentd. Huzzey v. Field (1835), 2 
Cr. M. & RR. 432; Lyons v. Martin (1838), 1 Will. Woll. 


& H. 500; Patten v. Rea (1857), 2 C. B. N. 8. 606; 
Limpus v. London General Omnibus Co. (1862), 1 H. & C. 
526; R. v. Stephens (1866), 7 B. & 8. 710; Crowhurst v. 
Amersham Burial Board (1878), 4 Ex. D. 5; Lioyd v. 
Grace, Smith, [1911] 2 K. B. 489. 

No. 


686. ——.]—- Davis v. 
19, ante. 

687. .|—A common carrier between 
A. & B. employed to carry goods from A. to B. to 
be forwarded to C. carried them to B., there 
put them in his warehouse, in which they were 
destroyed by an accidental fire before he had an 
opportunity of forwarding them; & held not 
answerable for the loss.—-GARSIDE v. TRENT & 
MERSEY NAVIGATION PROPRIETORS (1792), 4 
Term Rep. 581; 100 EB. R. 1187. 


Annotations :—Consd. Re Webb (1818), 2 Moore, C. P. 500; 
Richards v. L. B. & 8. C. Ry. (1849), 7 C. B. 839; Chap- 
man v. G. W. Ry. (1880), 5 Q. B. D. 278. Mentd. Cairns 
v. Robins (1841), 8 M. & W. 258. 
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688. ——.]—-WAKEMAN v. ROBINSON, No. 
554, ante. 
689. -.|—Where damage was done to 








a cargo by water escaping through the pipe of a 
steam-boiler, in consequence of the pipe having 
been cracked by frost :—/feld: this was not an 
act of God, but negligence in the captain, in filling 
his boiler before the time for heating it, although 
it was the practice to fill overnight when the vessel 
started in the morning.—SIORDET v. HALL (1828), 
4 Bing. 607; 1 Moo. & P. 561; 6L. 3.0.8. C. P. 
137; 130 BE. R. 902. 

Annotations :—Consd. Fenton v. Thorley, [1903] A. C. 443. 

Refd. ‘The Norway (1864), Brown. & Lush. 377. 


690. .}—In an action of trespass for 
injury done to a horse by a pony & chaise running 
against it, it was sworn, on the part of deft., that 
his wife was holding the pony by the bridle, & a 
showman came by & frightened the pony, who ran 
off with the chaise :—Held: if true, this was a 
good defence on a plea of not guilty.—GOooDMAN 
v. TAYLOR (1832),5 C. & P. 410, N. P. 

















691. J—BLYTH v. BIRMINGHAM 
WATERWORKS Co., No. 1, ante. 

692. ——.]— Brown v. SARGENT, No. 
329, ante. 

693. .} — Pltf. occupied for business 








purposes the ground floor & defts. the second floor 
of the same house, respectively, as tenants from 
year to year. There was a water-closet on defts.’ 
premises to & of which they alone had access & 
use. After their respective premises had been 
closed on a Saturday evening, water percolated 
from the water-closet through the first floor to 
pltf.’s premises & caused damage to his stock in 
trade. The overflow of the water was owing to the 
valve of the supply pipe to the pan having got out 
of order & failed to close, & the waste pipe choked 
with paper. The defects could not be detected 
without examination, & defts. did not know of 
them, & were guilty of no negligence :—Held: 
there was no obligation on defts. to keep in the 
water at their peril; & they were not liable to 
pltf. for the damage.—Ross v. FEDDEN (1872), 
L. R. 7 Q. B. 661; 41 L. J. Q. B. 270; 26 L. T. 
966; 36 J .P. 791. 


Annotations :-—Distd. Humphries rv. Cousins (1877), 2 
Cc. P. D. 239. Apld. Blake v. Land & House Property 


(1904), 35 S. OC. R. 293.—CAN. 


684 iii, ——- ——.}—PARKINSON 0. 
DOLSEN (B. C.) (1911), 16 W. L. R. 
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2 & 3.) 


Corpn. (1887), 3 T. L. R. 667. Distd. Abelson v. Brock- 
man (1889), 54 J. P.119. Apld. Gill v. Kdouin (1894), 39 
Sol. Jo. 98. Apprvd. Rickards vt. Lothian, [1913] A. C. 
263. Consd. Cockburn r. Smith, [1924] 2 K. B. 119. 
Refd. Box v. Jubb (1879), 27 W. R. 415; Blake rv. Woolf, 
{1898] 2 Q. B. 426. 





694. RIvER WEAR COMRS. v. 
ADAMSON, No. 705, post. 

695. .}— Deft. was the owner of a 
series of artificial lakes, which had existed for a 
long time without causing damage. Upon a most 
unusual rainfall occurring, the bank at the end of 
the higher lake gave way & the water rushing with 
great violence into the lakes below caused their 
banks also to give way, & the aggregate volume of 
water from the lakes rushing down the valley, 
caused damage to certain county bridges lower 
down the stream. On the trial of an action by 
pitf., the surveyor of the county, against deft. 
to recover for the damage donc to the bridges, the 
jury found that there had been no negligence in 
the construction or the maintenance of the lakes, 
but that if the flood had been anticipated, the 
effect might have been prevented :--Held: the 
rainfall being so unusual as to amount to “ vis 
gnajor’’ or the act of God, deft. was not: liable.— 
NicHoLs v. MARSLANXD (1876), 2 Ex. D. 1; 46 
L. J. Q. B. 174; 38 L. T. 725; 41 5. PP. 50035 25 
W.R. 173, C. A. 

Annotations :—Distd. Nitro-Phosphate & Odam'‘s Chemical 
Manure Co. r. London & St. Katharine Docks Co. (1878), 

9 Ch. D. 503. Apld. Box «. Jubb (1879), 4 Ex. 1). 76. 

. Thomas ¢v. Birmingham Canal Co. (1879), 49 

L. J. Q. B. 8513; Dixon vr. Metropolitan Board of Works 
(1881), 7 Q. B. D. 418; Baker r. Snell, [1908] 2 K. B. 

825. Apld. Rickards r. Lothian, [1913] A. C. 263. Distd. 

Greenock Corpn. v. Cale. Ry., Greenock Corpn. vt. G. & 

5. W. Ry., [1917] A. C. 556. Refd. Saner vr. Bilton 

(1878), 7 Ch. D. 815; Barker vr. Herbert, [1911] 2 K. B. 

633; Clinton v. Lyons, {1912} 3 K. B. 198; Charing 

Cross Klectricity Supply Co. rv. Hydraulic Power Co., 

(19141) 3 K. B. 772; <A.-G. vw. Cory, Kennard r. Same 

(1919), 88 L. J. Ch. 410; Quebec Ry. Light. Heat & Power 

Co. v. Vandry, (1920) A. C. 662; Job Edwards v. Bir- 

mingham Navigations Co. of Proprietors, [1924] 1 K. B. 

341; Ilford U. C. v. Beal, [1925] 1 K. B. 671; Noble vr. 

Harrison, (1926) 2 K. B. 332; Smith rv. G. W. Ry. (1926), 

135 L. T. 112. 

696. .]—It was stated for the opinion 
of the ct. by an Official referee that upon the 
occasion of an universal rainfall, unprecedented in 
duration & quantity for many years in the district, 
there was imminent peril of defts.’ canal bursting ; 
& defts., in order to prevent it, raised a sluice by 
which a large quantity of water escaped into a 
neighbouring brook, & thence into a colliery. The 
water, having filled up this colliery, flowed into 
some collieries of pltfs. & destroyed their works. 
It was found that, if relief had not been afforded 
to the canal banks at this time, an inundation 
must have very shortly ensued, which would have 
equally destroyed pltfs.’ works & also caused far 
greater devastation to property & probably loss 
of life throughout a very wide area; that the 
course adopted by defts. was prudent & proper, & 
the only effectual measure which was possible in 
the emergency. Pitfs. claimed in this action 
alternatively damage for defts.’ wrongful acts, or 
compensation under defts.’ Acts of Parliament 
which provided for satisfaction to be made for 
injury 7 damage leeed to be sustained by 
reason Of carrying into effect any of the provisions 
of that Act :—Held: pltfs.’ injury was by the 
finding due not to defts.’ wrongful acts nor to the 
effect of any of the provisions of defts.’ Acts of 
Parliament, but to vis major or aii act of God, &, 
as in any event pltfs.’ works would have been 
equally destroyed, the immediate damage caused 
by defts.’ own act in raising the sluice was injuria 

















¢ 








NEGLIGENCE. 


absque damno & irrecoverable.—THOMAS v. BIR- 
MINGHAM CANAL Co. (1879), 49 L. J. Q. B. 851 ; 
43 L. T. 435; 45 J. P. 21, D.C. 

697. ——.|—The Victoria Dock co., a co. 
incorporated by Act of Parliament, in pursuance 
of their powers, in 1858 demised a portion of their 
dock wall, or bank, to the Thames Graving Dock 
co., the lessees covenanting to construct a graving 
dock on Jand of their own, & make & at all times 
maintain a channel through the demised part of 
the wall into such graving dock. The Graving 
Dock co. constructed their dock & the channel in 
accordance with the covenants in the lease. The 
undertaking of the Thames Graving Dock co. was 
afterwards acquired by the Victoria Graving 
Dock co. The Victoria Docks co. was afterwards 
amalgamated with the London & St. Katherine’s 
Dock co. On Jan. 18, 1881, there was an un- 
usually high tide & a strong gale, which was at 
its height at the highest point of the tide. The 
high tide & gale combined forced the water in the 
praving dock, which had entered it through the 
channel demised by the said lease, over the banks 
& flooded pltf.’s land. Pltf. sued both cos. for 
damages. The ct. came to the conclusion, upon 
the evidence, that the banks of the graving dock 
had not been properly maintained at the height 
required by the Dagenham comrs. who are the 
conirs. of sewers for the district :—Held: neither 
the height of the tide nor the force of the wind, 
nor the coincidence of their happening together, 
could be considered as the act of God in the sense 
which would discharge the Graving Dock co. from 
liability ; the St. Katherine’s Dock co., being 
under a liability to maintain their own wall, & 
having leased it with a covenant which bound the 
lessees to make an opening in it, were in the same 
position as if it had been cut by a contractor em- 
ployed by them, & were liable fur any damage 
resulting from their lessees’ neglect in taking 
proper precautions against the natural results of 
such opening. 

I have come to the conclusion that there was in 
every way want of care which destroys any pro- 
tection or excuse by the act of God, & a want of 
care which at common law would certainly render 
the Graving Dock co. liable. I think the St. 
Katherine’s Dock co. are liable, because they had 
the duty imposed upon them of maintaining the 
wall round the entrance to the lift cut, & if they 
cut away that wall they were bound to substitute 
another (FIELD, J.).—BURT v. VICTORIA GRAVING 
Dock Co., Ltp. & LONDON & St. KATHERINE’s 
Dock Co. (1882), 47 L. T. 378. 

698. .|—A trespass to the person is 
not actionable if it be neither intentional nor the 
result of negligence. 

Deft., who was one of a shooting party, fired at 
a pheasant. One of the pellets from his gun 
glanced off the bough of a tree & accidentally 
wounded pitf., who was engaged in carrying cart- 
ridges & game for the party. The jury found 
that deft. was not guilty of any negligence in firing 
as he did :—Held: deft. was not liable.—STANLEY 
v. POWELL, [1891] 1 Q. B. 86; 60 L. J. Q. B. 52 ; 
63 L. T. 809; 55 J. P. 8327; 39 W. R. 76; 7 
T. L. R. 25. 

Annotation :—Refd. Phillips v. Britannia Hyglenic Laundry 

Co., [1923] 1 K. B. 539. 

699. ——— -} — BALDWIn’s, Lrp, v. Hani- 
FAX CORPN., No. 672, ante. 

700. --——. J] — It is the duty of uny one 
who interferes with the course of a stream to see 
that the works which he substitutes for the 
channel provided by nature are adequate to carry 
off the water brought down even by extraordinary 
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rainfall, & if damage results from the deficiency of 

the substitute which he has provided for the 

natural channel he will he liable. 

A municipal authority, in laying out a park, 
constructed a concrete paddling pond for children 
in the bed of a stream & altered the course of the 
stream & obstructed the natural flow of water 
therefrom. Owing to a rainfall of extraordinary 
violence the stream overflowed at the pond, &, as 
the result of the operations of the authority, a 
great volume of water, which would have been 
carried off by the stream in its natural course 
without mischief, poured down a public street 
into the town & damaged the property of two 
railway companies :—Held: the extraordinary 
rainfall was not a damnum fatale which absolved 
the authority from responsibility, & they were 
liable in damages to the railway cos.—GREENOCK 
CORPN. v, CALEDONIAN Ry. Co., GREENOCK CORPN. 
v. GLASGOW & SOUTH WESTERN Ly. Co., [1917] 
A. C. 556; 86 L. J. P.C. 185; 117 L. T. 483; 81 
J.P. 269; 33 T. L. R. 581; 62 Sol. Jo. 8; 15 
LG. R. 749, H. L. 

Annotations :—-Apld. A.-G. v. Cory, Kennard rv. Cory, [1921] 
1A. CU. 521. Consd. City of Montreal v. Watt & S-ott, 
{1922} 2 A. C. 535. 

: aisg, CARRIERS, Vol. VIII., 
pp. 71-73, 88, Nos. 479-490, 601-603 ; Master & 
SERVANT, Vol. XXXIV. p. 133, Nos. 1020, 1021. 

701. Where injury would have _ been 
caused by ordinary occurrences.|—PItf.’s premises 
were flooded by an escape of water laterally from 
one of deft.’s pipes, arising from the starting of a 
fire-plug, in consequence of a severe frost. By 
reason of an accumulation of frozen mud on the 
top of the plug, the water was unable to force the 
plug out & thus escape, in which case no damage 
would have resulted. Evidence was given that 
the plugs were known to start occasionally under 
such circumstances, & that the lateral escape of 
water might be prevented at a moderate expense : 
—Held: there was evidence to go to the jury of 
negligence on the part of defts.—STEGGLES v. NEW 
RivER Co. (1863), 1 New Rep. 236; 11 W. R. 
234. affd. (1865), 13 W. R. 413, Ex. Ch. 

702. ——— -}—NITROsPHOSPHATE & ODAM's 
CHEMICAL MANURE Co, v. LONDON & ST. KATHA- 
RINE Docks Co., No. 671, ante. 








SUB-SECT. 3.— APPLICATION TO DUTIES IMPOSED 
BY STATUTE, 

703. Whether defence available.|—-Under Har- 
bours, Docks, & Piers Clauses Act, 1847 (c. 27), 
s. 74, the owner of a vessel doing damage to the piers 
or works of a harbour is liable to make good the 
damage although the accident be the result of in- 
evitable accident from stress of weather without 
any default from those in charge.—DENNIS v. 
ToOVELL (1872), L. R. 8 Q. B. 10; 42 lL. J. M. C. 
33; 27 L. T. 482; 37 J. P. 263; 21 W. R. 170; 
2 Asp. M. L. C. 402, n. 

Annotations :—-Folld. The Merlo (1874), 31 L. YT. 447. 
Consd. River Wear Comrs. vt. Adamson (1877), 2 App. 
Cas. 743; Tho Mostyn (1926), 135 L. T. 693. 

704. -|] — The owners of a pier, who are 
undertakers within [larbours, Docks, & FPiers 
Clauses Act, 1847 (c. 27), acquire, under sect. 74 
of that Act, a maritime lien in respect of any dam- 
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703 i. Whether defence available.}— 
Held: although tho rainfall was un- 
pro cented in the district the corpn. 

aving constructed an opus manufactum 
in the bed of a stream were liable for 
duinage rosulting to proporty situated 


occurred had 
unaltered ; 


cos. 


at a lower level which would not have 
the stream remained 
the rainfall on the day 
in question was not a damnum fatale 
which could relieve them from liability, 
& accordingly the corpn. were liable for 
the damage sustaince 


105 


age done to their pier by a ship, & may proceed 
in rem to recover that damage in the High Ct. of 
Admlty., & the shipowners arc debarred by scct. 
74, from setting up the defence of inevitable 
accident.—TuE MERLE (1874), 31 L. T. 447; 2 


Asp. M. L. C. 402. 
Annotations :—Retd. River Wear Comrs. »v. Adamson 
(1877), 26 W. R. 217; The Mostyn (1926), 135 L. T. 

693. Mentd. The Veritas, {1901] P. 304. ; 

705. -|—If a duty is cast upon an in- 
dividual by common law. the act of God_ will 
excuse him from the performance of that duty. 
No man is compelled to do that which is im- 
possible. It is a duty of a carrier to deliver safely 
the goods entrusted to his care ; but if in carrying 
them with proper care they are destroyed by 
lightning or swept away by a flood. he is excused, 
because the safe delivery has by the act of God 
become impossible. Jf, however, a man contracts 
that he will be liable for the damage occasioned 
by a particular state of circumstances or if an 
Act of Parliament declares that a man shall be 
liable for the damage occasioned by a particular 
state of circumstances, I know of no reason 
why a man should not be liable for the damage 
occasioned by that state of circumstances, 
whether the state of circumstances is brought 
about by the act of man or by the act of God. 
There is nothing impossible in that which, on such 
an hypothesis, he has contracted to do, or which 
he is by the statute ordered to do, namely, to be 
liable for the damages (LORD CAIRNS, C.).—RIVER 
WEAR ComRs. v. ADAMSON (1877), 2 App. Cas. 
743; 47L. J. Q. B. 193; 37 L. T. 543; 42 J.P. 
244; 26 W. R. 217; 3 Asp. M. L. C. 521, Hi. LL. ; 
affg. (1876), 1 Q. B. D. 546, C. A. ; & revs7. (1873). 
29 L. T. 530. 

Folid. The Merlo (1874), 31 L. T. 447. 

Consd. Postmaster-General v. Beck & Pollitzer, [1924] 

2 K. B. 308. Apld. The Mostyn (1926), 135 L. _T. 693. 

Refd. Eglinton v. Norman (1877), 46 L. J. Q. B. 557; 

Arrow Shipping Co. v. T'yne Improvement Comrs., The 

Crystal, [1894) A. C. 508; Gayler & Pope vr. Davies, 

[1921] 2 K. B. 75; _ British-American Tobacco Co. tv. 

Jones (1925), 134 L. T. 405; The St. Nicolai (1925), 133 

L. T. 640. Mentd. Stoomvaart Maatschappy Nederland 

v. Peninsular & Oriental Steam Navigation Co. (18890), 

5 App. Cas. 876; Western Counties Ry. r. Windsor & 

Annapolis Ry. (1882), 7 App. Cas. 178; Eastman 

Photographic Materials Co. tr. Comptroller-General _ of 

Patents, Designs & Trade Mks., (1898) A. C. 571; 

A.-G. v. Gas Light & Coke Co. (1902), 18 T. lu. R. 517; 

Metropolitan Water Board v. New River Co. (1904), 

20 T. L. R. 687; Badische Anilin und Soda Fabrik 

v. Hickson, (1906) A. C. 419; Re Gibbs, Martin v. 

Harding, [1907] 1 Ch. 465; G.N., Picc. & Brompton Ry. 

v. A.-G. (1908), 98 L. T. 731; Jackson v. 8.8. Blanche, 

{1908} A. C. 126; Jones v. Hulton, [1909] 2 K. B. 444; 

Butterley Co. v. New Hucknall Colliery Co., {1910} A. ©. 

381; Hollinshead v, Hazleton, [1916] 1 A.C. 428; O'Grady 

v. Wilmot, (1916) 2 A. C. 231; Broken Hill Proprictary 

Co. v. Peninsular & Oriental Steam Navigation Co., 

[1917] 1 kK. B. 688; Davies v. Powell, Duffryn Steam 

Coal Co., [1917] 1 Ch. 488; G. W. Ry. & Mid. Ry. v. 

Bristol Corpn. (1918), 87 L. J. Ch. 414; Valentine v. 

Hyde, [1919] 2 Ch. 129; Hudson’s Bay Co. v. Maclay 

(1920), 36 T. L. R. 469; Nicolle v. Nicolle, [1922] 1 A. C. 

284; Rhondda’s Claim, [1922] 2 A. C. 339; Re Burnyeat, 

Burnyeat v. Ward, (1923) 2 Ch. 52; Abraham v. Mac 

Fisheries, [1925] 2 K. B. 18. 

706. .| — Resps.’ steam vessel in entering 
applts.’ docks, dragged the anchor, & in conse- 
quence the anchor became engaged with an 
electrical cable laid at the bottom of the dock 
entrance, doing damage to the electrical works on 
shore with which the cable was connected. There 
was no negligence on the part of those in charge 
of the vessel, nor on the part of any other person : 











Opinion that the corpn. would have 
been liable even if the rainfall had been 
wu damnum fatale-—CALEDONIAN Ky. 
Co. o. GREENOCK CORPN., GLASGOW & 
SoutH WESTERN Ry. Co. v. GREENOOK 

(1917) S&S. Cc. (H. L.) 56; 54 


CORPN. 
by tho railway Sc. L. R. 600.—SCOT. 
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Sect. 6.—Inevilable accident—Act of God: Sub-sects. 
3&4. Sects. 7 & 8.] 


applts. were not entitled to recover 
damages under Harbours, Docks, & Piers Clauses 
Act, 1847 (c. 27), s. 74, upon the authority of 
Wear River Comrs. v. Adamson, No. 705, ante.— 
THE Mostyn, [1927] P. 25; 96 L. J. P. 13 185 
L. T. 693; 42 T. L. R. 710, C. A. 


SUB-SECT. 4.—-PLEADING AND PRACTICE. 

707. Necessity for special plea.}]—In trespass 
for driving deft.’s cart against pltf., throwing 
him down & wounding him, deft. cannot show, 
under not guilty, that there was no negligence on 
his part, but that pltf. accidentally slipped from 
the pavement, & deft. unintentionally drove over 
him. Inevitable accident, arising from superior 
agency, would have been a defence admissible 
under that issue.— HALL v. FEARNLEY (1842), 3 
Q. B. 919; 3 Gal. & Dav. 10; 12L. J. Q. B. 22; 
7 Jur. 61; 114 E. R. 761. 
Annotation :—Refd. Stanley v. Powell, {1891] 1 Q. B. 86. 

708. Amendment of defence.]— At the 
trial of an action for negligence deft. sought to 
raise a defence that the alleged injuries & damage 
were due to an inevitable accident, which was not 
pleaded specifically in his defence :—Held: the 
evidence as to the accident being inevitable was 
inadmissible.—WINCHILSEA (DOWAGER COUNTESS) 
uv. BECKLY (1886), 2 T. L. R. 300. 
Apnotation :—Overd. Rumbold v. L. C. C. 


R. 541. 

_ 709. Defence a denial of liability.]|—\W here 
in an action claiming damages for negligence deft. 
by his statement of defence denies negligence he 
may give evidence that the accident upon which 
the claim is based was an inevitable accident. In 
such a case the defence of inevitable accident need 
not be specifically pleaded.—_ RUMBOLD v. LONDON 
CouNTY CoUNCIL (1909), 25 T. L. R. 541; 53 
Sol. Jo. 502, C. A. 

710. Burden of proof—Right to begin.J—In a 
cause of damage defts., by their pleadings, made 
no charge against pltfs., but only denied generally 
the averments in the petition, & pleaded inevitable 
accident :—Held: defts. ought to begin.—TuHE 
THomas LEA (18681, 38 L. J. Adm. 87; 20 L. T. 
1017: 3 Mar. L. C. 261. 

Annotation :—N.F, The Abraham (1873), 28 L. T. 775. 

In a cause of collision, where 
defts. plead inevitable accident alone, it lies upon 
pltf. to show a primd facie case of negligence 
against defts., & pltfs. must therefore begin.— 
THE ABRAHAM (1873), 28 L. T. 775; 2 Asp. 
M. L. C. 34. 

Annotation :—Apld. The Otter (1874), L. R. 4 A. & E. 203. 

712, ———~.]—By a cause of damage defts., 
by their pleading, made no charge of negligence 
against pitfs., but denied generally the averments 
in the petition, & pleaded inevitable accident :— 
Held: piltfs. ought to begin—THE BENMORE 
(1873), L. R. 4 A. & E. 182; 43 L. J. Adm. 5; 
22 W. R. 190. 

Annotation :—Apld. The Otter (1874), L. R. 4 A. & E. 203. 
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NEGLIGENCE. 


713. —--— .]—In all causes of damage, the 
burden being upon pltf. to establish negligence 
against deft., pltf. must begin; & this rule applies 
to cases where the only defence is inevitable 
accident & plitf.’s vessel is at anchor, contrary ve 
the former practice of the Admlty. Ct.—THE 
Orrer (1874), L. R. 4 A. & BE. 203; 30 L. T. 43; 
22 W. R. 557; 2 Asp. M. L. C. 208. 

Annotation :—Mentd. The Bluebell, [1895] P. 242. 

714. Costs.) — Where the defence of inevitable 
accident is sustained, pltf. will not be ordered to 
pay the costs, unless he might have known that 
there was, apart from the merits, a good legal 
defence.—THE Virco (1878), 35 L. 'T. 519; 25 
W. R. 397: 3 Asp. M. Li C. 285. ; 

—— In collision cases.|—See ADMIRALTY, Vol. 
I., pp. 207-209, Nos. 1279-1282, 1300-1307. 





SECT. 7.—INFANCY. 
See INFANTS, Vol. XXVIII., pp. 178 et seqy., & 
Part VII., ante. 


SEcr. 8.—RELIANCE ON OTHERS. 

715. Work entrusted to competent persons — 
General rule.]|—DANIEL v. METROPOLITAN ly. Co., 
No. 183, ante. 

716. Professional assistance called in— 
Farrier—-To attend injured animal.|—If upon a 
hired horse being taken ill, the hirer calls in a 
farrier, he is not answerable for any mistakes which 
the latter may commit in the treatment of the 
horse ;_ but if instead of that he prescribes for the 
horse himself, & from unskilfulness gives him a 
medicine which causes his death, although acting 
bond fide, he is liable to the owner of the horse as 
for gross negligence.—DEAN v. KMATE (1811), 3 
Camp. 4; 170 I. R. 1286, N. P. 

717. ——— Representation by contractor. }|— 
Pitf., a workman, among others in defts.’ employ, 
was injured by the fall of a wall. The foreman of 
the works had observed that the wall was unsafe, 
&, having placed the workmen out of danger, 
ordered a contractor employed in repairing the 
buildings at the time to bring his whole staff of 
workmen & shore up the wall. This was done, & 
the foreman, having been assured by the contractor 
that the wall was safe, sent the workmen back to 
their work. Shortly afterwards the wall fell. 
The foreman trusted to the assurance of the builder 
that the wall was safe, & did not personally 
inspect its condition after it had been shored up :— 
Held: there was no evidence of negligence on the 
part of defts. or of their foreman.—MOoORE v. 
GIMSON (1889), 58 L. J. Q. B. 1693; sub nom. 
Moore v. GIMSON, NEWCOMBE v. SAME, TETSALL 
v. SAME, 5 T. L. R. 177, D.C. 

718. —— Association supplying nurses. |— 
Defts. were an assocn. whose object was to provide 
for the supply of duly qualified nurses to attend on 
the sick in a certain neighbourhood. ‘The assocn. 
for that purpose appointed & paid salaries to 














715 baer aT ee sinploged By tie SonasE Pte, RE oi (1897) 2a R. 
i. Work entrusted i ne oy dy e contractor for ‘INULTY vw, LIMROSE : ; 
persons—General rule.}—Dat pi lad brickwork !n an unfinished house, was (Ct. of Sess.) 442; 34 Se. L. R. 334; 
OSBORNE (1857), 20 Dunl. (Ct. of Sess.) JnJured by the breaking of astep while 48. L. T. 286.—SCOT. 
55; 30 Se. Jur. 32.—SCOT. of ie ee 

715 i. ——-.]—GorDox _». had beon proved on the part of do. ,,7151v. ~~ -—.}_Woop & Co. v. 
M‘Hanpy (1903), 6 F. (Ct. of oss.) fender, he boing entitled torrely on the MAQKAY (1906), 8 F. (Ct, of Or bea 
210; 41 Sc. L. R. 120; 118. L. T. fact that the stair was constructed 43 Se. lL. R. 458; 138. L. T. 963.— 


by a competent tradesman, & was the SOOT. 


Part X.—DEFENCES. 


nurses, for whose services they made charges to 
persons on whose application the nurses were 
supplied. The assocn. issued printed rules & 
regulations with regard to the duties of their 
nurses & other matters with a view as well to the 
protection gf the nurses as to ensuring their 
efficiency while engaged in nursing. These 
regulations provided for the exercise of certain 
supervision over the nurses by a superintendent 
appointed by the assocn.; but, with regard to 
the work of a nurse while engaged in nursing a 
patient, it was provided (inter alia) that, while so 
engaged, she should not absent herself from duty 
without the permission of the patient’s friends, & 
that she should implicitly follow the instructions 
of the patient’s medical man. <A form, which was 
sent out by the assocn. upon supplying nurses, 
indicated to the person applying for the nurse that, 
while engaged in nursing the patient, the nurse 
was to be regarded as employed by that person. 

Two nurses were supplied by the assocn. for the 

purpose of nursing the female pltf. through an 

operation which was about to be performed upon 
her by a medical man in attendance upon her. 

An injury was occasioned to the female pltf., 

through the negligence of the nurses, or one of 

them, while engaged in nursing her :—Held: upon 
the true construction of the documents in relation 
to the supply of the nurses, the contract of the 
assocn. was, not to nurse the female pltf. through 
the agency of the nurses as their servants, but 
increly to procure for her duly qualified nurses, & 
that the nurses were not, in nursing the female 
pltf., acting as the servants of the assocn.; & 
therefore defts. were not liable in respect of 
negligence of the nurses supplied by them.—-HIALL 

v. LEES, [1904] 2 K. B. 602; 73 L. J. K. B. 819; 

91 L. T. 20; 53 W. R. 17; 20 T. L. R. 678; 48 

Sol. Jo. 638, C. A. 

«1 nnotutions :—Refd. Norris vr. Wolseley Tool & Motor Cab 
Co. (1907), 52 Sol. Ju. 1165 Hillyer v. St. Bartholomew's 
Hospital, [1909] 2 K. B. 820; Wilmerson v. Lynn & 
Hamburg 8.8, Co. (1913), 109 L. T. 53; Cox v. Coulson, 
{1916} 2K. B. 177, 

719. —-—— -—— Local authority providing 
medical attention.]—Defts. a local authority, acting 
under the provisions of the Public Health Act, 
1875 (c. 55), provided for the use of the inhabitants 
of their district a hospital for the reception of 
persons suffering from infectious diseases. <A 
Visiting physician, who was a competent medical 
practitioner, was appointed to the hospital, & 
acted under the general] directions of the hospitals 
committee of defts., the rules providing (inter alia) 
that he should be responsible for ‘‘ the treatment 
of the patients from the beginning to the end of 
their stay, & also for their freedom from infection 
when discharged.’’ A son of pltf. was treated in 
the hospital while suffering from a mild attack of 
scarlet fever, & was ultimately discharged by the 
visiting physician while still in an infectious con- 
dition, & under circumstances which a jury found 
to amount to a want of reasonable skill & care on 
his part in & about the discharge; after the boy 
had returned home, he communicated the disease 
to three other children of pltf. Pltf. then sued 
defts. to recover the expense to which he had been 
put in regard to the illness of his other children 
owing to the premature discharge of his son from 
the hospital by the visiting physician :—Held: 
pitf, was not entitled to recover, for the legal 
obligation of defts. extended only to the provision 
of reasonably skilled & competent medical attend- 
ance for the patients, which they had discharged 
& there was no absulute undertaking or obligation 
on their part that no patient should be discharged 
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by the visiting physician while still in a condition 

which might cause infection.—EVvans v. LIVER- 

POOL CoRPN., [1906] 1 K. B. 160; 74 L. J. K. B. 

eae! 69 J. P. 268; 21 T. L. R. 558; 3L.G. R. 
68. 

Annotations :— ipprvd. Hillyer te rr Bartholomew's Hos- 


ital, [1909] eId. Smith v. Martin & 
ingston-upon-Hull Corpn., {1911] 2 K. B. 775. Mentd. 











University of London Press v. University Tutorial Press, 
{1916} 2 Ch. 601. 
720. -]—The only duty -under- 


taken by the governors of a public hospital towards 
a patient who is treated in the hospital is to use 
due care & skill in selecting their medical staff. 
The relationship of master & servant does not 
exist between the governors & the physicians & 
surgeons who give their services at the hospital & 
the nurses & other attendants assisting at an 
operation cease for the time being to be the ser- 
vants of the governors, inasmuch as they take 
their orders during that period from the operating 
surgeon alone & not from the hospital authorities. 
Pitf. brought an action against the governors of a 
hospital for damages for injuries alleged to have 
been caused to him during an operation by the 
negligence of some members of the hospital staff : 
—Held: the action was not maintainable.— 
HILLYER v. ST. BARTHOLOMEW’S LLOSPITAL 


| (GOVERNORS), [1909] 2 K. B. 820; 78 L. J. K. B. 


958; 25 T. L. R. 762; 53 Sol. Jo. 7143 sub nom. 
HILLYER v. LONDON CoRPN. (ST. BARTHOLOMEW’S 
HOSPITAL, GOVERNORS), 101 L. T. 368; 73 J. P. 
501, C. A. 

Annotations :—Refd. Shrimpton *r. Hertfordshire County 
Council (1910), 74 J. P. 305; Smith v. Martin & Kingston- 
upon-Hull Corpn., (1911) 2 K. B. 775. Mentd. Scottish 
Insee. Comrs. vt. Royal Infirmary of Edinburgh (1913), 
6 B. W. Cc. C. N. 120. 

721. -|— Where an education 
authority under the Education Acts, 1907 (c. 43), 
& 1909 (c. 29), enters into an agreement with a 
medical assocn. in regard to the performance of 
operations on schoolchildren, the education autho- 
rity are not liable for the negligence, if any, of 
the persons performing the operation, provided 
that they engage competent professional persons 
to perform it.—DAVIs v. LONDON Country COUNCIL 
(1914), 30 T. L. R. 275; 78 J. P. Jo. 64. 

722. Exceptions to rule— Implied representa- 
tlon by person employing contractor.) — Defts., 
wharfingers, for good consideration agreed to 
allow the pitf., a shipowner, to discharge his ship 
at their wharf. To do this it was neccssary that 
the ship should be moored alongside defts.’ jetty, 
which extended into the river Thames, where 
the ship must necessarily ground at low water. 
The bed of the river adjoining the jetty was under 
the control of the ‘Thames Conservators, & defts. 
had no control over it, but they took no care to 
ascertain whether it was in a safe condition, so as 
not to endanger a vessel taking the ground there. 
Pitf.’s ship, as the tide ebbed, settled down & 
suffered damage from the uneven nature of the 
ground :—Held: defts. were liable, for under the 
circumstances they must be taken to have repre- 
sented that they had taken reasonable care to 
ascertain that the bottom of the river at the jetty 
was in such a condition as not to endanger a vessel 
using the premises in the ordinary way.—THE 
Moorcock (1889), 14 P. D. 64; 58 L. J. P. 73; 
60 L. T. 654; 37 W. R. 439; 5 T. L. R. 316; 
G Asp. M. L. C. 373, C. A. 
annotations :—Distd. Tredegar Iron & Coal Co. v. S.S. 

Culliope, The Calliope, (1891) A. C. 11. Consd. Parker v. 

Plomesgate R. C. (1903). 9 Com. Cas. 107. Apld. The 

1906] P. 48. Distd. The Empress, [1923] P. 96. 

Consd. Great Lakes S.S. Co. v. Maple Co. 

(1924), 41 T. L. R. 21; The Grit, (1924) P. 246. efd. 
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Sect. 8.—Reliance on others. 
Sub-sect. 1.] 


ke Shell Transport & Trading Co. & Consolidated Petro- 
Jeum Co. (1904), 20 T. L. R. 517; Bede S.S. Co. v. River 
Wear Comrs., [1907] 1 K. B. 310; Liebigs Extract of 
Meat Co. v. Mersey Docks & Harbour Board & Nelson, 
[1918] 2 K. B. 381; Scrutton 7 A.-G. for Trinidad 
(1920), 90 L. J. P. C. 30; British Petroleum Co. v. A.-G. 
for Ceylon, (1926) A. C. 147. Mentd. Hamlyn v. Wood, 
[1891] 2 Q. B. 488; Mitchell v. Foster (1897), 41 Sol. Jo. 
226; White v. Turnbull, Martin (1898), 78 L. T. 726; 
Lohne, ctc. (Owners of Barque Ydun) & Skibs Assce. 
Forening Protector vu. Preston Corpn., The Ydun (1899), 
8tL. T.10; Krell v. Henry, [1903] 2 K. B. 740; Nitrate 
Producers 8.S. Co. v. Wills eee: 19 T. L. R. 626; 
Ogdens t. Nelson, Same ev. Telford, (1903] 2 K. B. 287; 
Devonald vr. Rosser, [1906] 2 K. B. 728: Young v. Hoff- 
man Manufacturing Co., [1907) 2 K. B. 646; City of 
Dublin Steam Packet Co. r. R. (1908), 24 T. Le. R. 7983 
Ellis r. Glover & Hobson, [1908) 1 K. B. 388; Butterley 
Co. r. New Hucknall Colliery Co., [1909] 1 Ch. 37; Con- 
solidated Goldficlds of South Africa v. Spiegel (1909), 
100 L. T. 351; Biddell v. Horst Co., [1911] 1 K. B. 934; 
Easton t. Hitchoock, [1912] 1 K. B. 535; Lazarus t. 
Cairn Line of Steamships (1912), 106 L. T. 378; The 
Devonshire & St. Winifred, [1913] P. 13; Lloyds Bank r. 
Swiss Bankverein, Union of London & Smiths Bank r. 
Swiss Bankverein (1913). 108 L. T. 143; Nelson v. Nelson, 
[1913] 2 K. B. 4713; Orient Co. v. Brekke & Howlid 
(1913), 82 L. J. K. B. 427: Merryweather vr. Pearson, 
[1914] 3 KK. B. 587; Leiston Gas Co. vr. Leiston-cum- 
Sizewell U. C., [1916] 2K. B. 428; Re Newman, Raphael’s 
Claim, (1916] 2 Ch. 309; Re Anglo-Russian Merchant. 
Traders & Hatt (London), [1917] 2 K. KB. 679; Metro- 
politan Water Board vr. Dick, Kerr, [1917] 2 K. B. 1; 
Sharpe v. Nosawa, [1917] 2 K. B. 814; Barnes r. City of 
London Real Property Co., [1918] 2 Ch. 18; Guaranty 
Trust. Co. of New York v. Hannay, [1918] 2 K. B. 623; 
Kensington & Knightsbridge Electric Lighting Co. r. 
Notting Hill Electric Lighting Co. (1918), 37 L. J. K. B. 
565; Re Nott & Cardiff Corpn., [1918} 2 K. B. 146; 
Turpin t. Victoria Palace, [1918] 2 K. B. 439; Akt. 
Olivebank v. Dansk Svovisyre Fabrik, [1919] 2 K. B. 
162; Ke Comptoir Commercial Anversois r. Power, 
[1920] 1 K. B. 868: Armour v. Leopold Walford (London), 
11921] 3 K. B. 473; Moriarty r. Kegent’s Garage Co., 
(1921) 2 K. B. 766; Cockburn r. Smith (1923), 40 T. L. R. 
113; Kelantan Government vr. Duff Development Co., 
[1923] A. C. 4953; Larrinaga r. Soc. Franco-Americaine 
Des Phosphates De Medulla (1923), 92 L. J. K. 1. 455; 
United States Shipping Board v. Durrell, (1923) 2 K. B. 
739; Browning v. Crumlin Valley Collieries, [1926] 1 
K, B. 522; United States Shipping Board v. Strick, 

{1926] A. C. 545. 

723. Reliance on person insufficiently autho- 
rised—Architect relying upon clerk of works.]— 
LEE v. BATEMAN (1893), Times, Oct. 31. 

124, - -}—The harbour at S. saw 
vested in trustees who own & have the control & 
management of the harbour & berths therein, one 
of which is alongside a wharf known as the K. 
wharf. 

The trustees invite vessels tu use the harbour & 
levy tolls on vessels doing so. The K. wharf is 
owned, controlled, & managed by the L. B. & 
S.C. Ry. Co., who collect dues on all goods loaded 
or discharged at the wharf. Vessels loading or 


discharging at the wharf have to take the ground 


Part XI. Sect. 1: 














725 i. Exceptions to rule—Defendant 
under duty not to rely on judgment of 
others.}—Where a man owes a duty to 
another, he cannot delegate that duty 
& evade the responsibility of secing 
that the duty is adequately performed. 
if the duty has not been performed, itis 
no excuse for the person who should 
have performed it to show that ho had 


ree ee Sa a 


upon whose skill he relicd.— ! 


MCNERNEY 0. 
W. L. RR 32; 
WwW. W. 
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7285 iii. 





FORRESTER (1912), 19 
20 W. L. R. 732; 
It. 1235; 22 Man. L. 
2D. L. R. 718.—CAN, 


—.J—SPROWL — v. 
STANDARD CONSTRUCTION Co. (N. S.), 
{1923} 4 D. L. Rh. 739.—CAN. 


~])—Where a person 
is under a duty to porform certain 





NEGLIGENCE. 


at low water at the berth alongside the wharf. 
The Trinity House Pilots licenced to pilot vessels 
into & out of the harbour at S. from time to time 
take soundings in the harbour for the purpose of 
being able to perform their duty to the ships who 
employ them, & in pursuance of the directions 
given them by the pilotage authority. 

The L., a French steamship, was employed to 
bring a consignment of flour to R. & A., merchants 
at S., who owned a warchouse on the K. wharf 
built on land leased from the railway co. The 
flour which was carried under bills of lading was 
to be stored in the warehouse, & the railway co. 
received from R. & A., the consignees of the flour, 
fees & dues for permission to receive the flour at 
the wharf. The ship’s brokers, who held both the 
ship’s & consignees’ bills of Jading, expecting the 
arrival of the B. sent a postcard to the pilots at S. 
directing them to berth the B. on her arrival at 
the K. wharf, & this was done. At low water the 
B. took ground & was injured by grounding on a 
heap of rubbish lying in the harbour alongside the 
wharf. Neither the trustees nor the railway co. 
as wharfingers had ever sounded the berth, each 
thinking it was the duty of the other to do so, & 
also because both relied on the soundings made 
by the pilots whom they thought would tell them 
if anything was wrong. The owners of the JB. 
sued the trustees & the wharfingers, the railway 
co., for the damages sustained by them by reason 
of the defective condition of the berth :—Held: 
the trustees were liable for the damage caused by 
the defective berth as they had been guilty of a 
breach of their statutory duty to remove ob- 
structions for the purpose of preserving the 
navigation & use of the harbour, & the railway co., 
as whartingers, were liable, for there was at least 
a duty on them to take reasonable care to find out 
whether the berth was safe, &, in the event of the 
state of the berth being unknown to them, there 
was a duty on them to warn the B. that they did 
not know what condition the berth was in.—TuHL 
BEakRN, [1906] P. 48; 75 L. J.P. 9; OL T. 
265; 22 T. L. R. 165; 10 Asp. M. L. C. 208, 
C. A. 

Annotations :— Distd. The Eimpress, (1923) ©. 96. Consd. 
Great Lakes S.S. Co. v. Maple Leaf Milling Co. (1924), 41 
T.L. R. 215 The Grit, (1924) Pb. 246.) Refd. Bede S.8. Co. 
v. River Wear Comrs., [1907] 1 K. B. 3102: Liehigs 
Extract of Meat Co. v. Mersey Docks & Harbour Board 
& Nelson, [1918] 2 K. B. 381. 

725. Defendant under duty not to rely on 
judgment of others.)—LEAVER v. PONTYPRIDD 
URBAN District CoUNCIL, No. 379, ante. 

Obligations of wharfinger.]—See Waters & 
WATERCOURSES. 





work with duo care & diligence he 
32; 1 cannot delegate the performance of 
R. 220; such work to another so as to relieve 
the latter froin ability for performing 
without due care. If a third party 
sustain injuries through a contractor 
performing such work negligently ho 
may rocover damages from the con- 
tractor.—ATKINS v. CAMPS BAy TRAM- 
WAY Co. (1903), 18 Ss. C. 245.—~S. AF. 
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Part Xl—Contributory Negligence. 


Sect. 1.—WHAT MUST BE PROVED. 


SuB-SEcCT. 1.—PLAINTIFF’S NEGLIGENCE MusT BE 
PROXIMATE CAUSE OF INJURY. 


726. General rule.}|—-In an action to recover 
damages for an injury occasioned by a collision 
between two vessels :—Held: the proper question 
for the jury was whether the damage was occa- 
sioned entirely by the negligence or improper 
conduct of deft. or whether pltf. himself so far 
contributed to the misfortune by his own negligence 
or want of ordinary & common care & caution, 
that, but for such negligence or want of ordinary 
care & caution on his part, the misfortune would 
not have happened ; in the first case, pltf. would 
be entitled to recover, in the latter not, as, but 
for his own fault, the misfortune could not have 
happened. Negligence or want of ordinary care or 
caution will not, however, disentitle pltf. to 
recover, unless it be such, that, but for that 
negligence or want of ordinary care & caution the 
misfortune could not have happened ; nor if deft. 
might by the exercise of care on his part have 
avoided the consequences of the neglect or care- 
lessness of pltf.—Turr v. WARMAN (1858), 5 
CO. B. N.S. 5733; 27. J. C. P. 322; 5 Jur. N.S. 
222; 6 W. R. 693; 141 EB. R. 231, Ex. Ch. 
Annotations :-—Apld. Witherley v. Regent’s Canal Co. (1862), 

12C. B. N.S. 2. Consd. L. B. & S.C. Ry. v. Walton 

(1866), 14d L. T. 253; The Vera Cruz (No. 1) (1884), 9 

P. D. 88. Apld. The Hero, [1911] P. 128; The Highland 
Loch, [1911] P. 261; British Columbia Elec. Ry. Co. r. 
Loach, (1916) 1 A.C. 719; Paul v. G. E. Ry. (1920), 36 
T. L. R344. Refd. Fordham v. L. B. & S.C. Ry. (1868), 
lh. Ro 3 C. P. 3683 Doyle cv. Kinahan (1869), 17 W. J. 
679; Radley v. L. & N. W. Ry. (1876), 1 App. Cas. 754: 
Brown v. G. W. Ry. (1885), 52 L. T. 622; The Bernina 
(1887), 12 P. DD. 58; British Columbia Elee. Ry. v. Loach 
(1915), 113 L. T. 946; Canadian Pacific Ry. r. Frechette, 
11915) A. C. 871; Ellerman Lines tv. Grayson, [1919] 
2K. B. 414; Anglo-Newfoundland Development Co. tv. 
Pacific Steam Navigation Co., [1924] A. C. 406. Mentd. 
Stoomvaart Maatschappy Nederland «v. Peninsular & 
Oriental Steam Navigation Co. (1880), 5 App. Cas. 876. 


727. -|} — Contributory negligence is no 
answer to an action grounded on negligence unless 





it was the proximate cause of the injury.—Brown- 
LOW v. METROPOLITAN BOARD OF WoRKS & AIRD 
a ae F. & F, 604; on appeal (1863), 13 C. B. 


Annotations :—Mentd. Coe r. Wise (1864), 5 B. & S. 440; 
Mersey Dock ‘Trustees v. Gibbs, Mersey Dock ‘Trustees r. 
Penhallow (1866), L. R. 1H. L. 93; L. C. C. v. Port of 
London Authority, [1914] 2 Ch. 362. 
728. -]|—Resp.’s horse & cart was standing 

unattended in front of his shop, & appcts.’ servant. 

having occasion to go to the shop, drew up a 

horse & van of appcts. immediately behind 

resp.’s cart, which he also left unattended. Shortly 
afterwards resp.’s horse broke through the shop 
window, & there was evidence that appcts.’ horse 
had moved on & forced it to do so. In an action 
by resp. against appcts., the judge directed the 
jury that the question for them was whether 
defts.’ van occasioned the accident, & whether the 
same was brought about by the negligence of 
defts.’ servant, & that there was no evidence of 
contributory negligence on the part of plitf. :— 
Held: this direction was wrong; there was clear 
evidence of negligence on the part of pltf., & the 
judge ought to have left it to the jury to say 
whether such negligence proximately contributed 
to the accident; the proper question for a jury 
in such a case is that stated in the judgment of 

WIGHTMAN, J., in Tuff v. Warman, No. 726, 

ante.—LONDON, BRIGHTON & SOUTH COAST Ry. 

Co. v. WALTON (1866), 14 L. T. 2533 sub nom. 

WALTON v. LONDON, BRIGHTON & SOUTH COAST 

Ry. Co., Har. & Ruth. 424; 14 W. BR. 395. 

729. .|— Though pltf. may have been 
guilty of negligence, & although that negligence 
may, in fact, have contributed to the accident 
which is the subject of the action, yet, if deft. could, 
in the result, by the exercise of ordinary care & 
diligence, have avoided the mischief which hap- 
pencd, pltf.’s negligence will not excuse him. 

A railway co. was in the habit of taking full 
trucks from the siding of a colliery owner, & 
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726 i. General rule.}—-A traveller on 
approaching a railway crossing is 
bound to use such faculties of sight & 
hearing as he may be possessed of, & 
when he knows he is approaching a 
close & the line is in view, & there 
is nothing to prevent him from secing 
& hearing a train if he looks for it, he 
ought not to cross the track in front 
of it, without looking, merely because 
the warning required by law has not 
been given.—WEIR v. CANADIAN 
PaciFIc Ry. Co. (1888), 16 A. R. 100. 
-—CAN 


726 ii. Where the question 
was whether the kebab cause of 
an accident was the wrongful act of 
deft. co. in placing a telephone pole 
where it was placed, or the failure on 
the part of pitf. in the circumstances, 
1o exercise the care which a reasonably 
prudent person would have exercised : 
—Held: pitf. did not exercise such 
reasonable care, & the accident was 
caused by his failure to exorcise such 
reasonablo care.—DaAlk v. BRITISH 
COLUMBIA TELEPHONE Co. (1906), 3 
W. L. R. 292.—CAN. 


726 ili, ———.]—-A pereon does not. 
exercise reasonable care when he 
attempts to pass through a very powcr- 
ful current. of water, &, therefore, is 

ullty of contributory negligence.— 
fuDsON wv. NAPANEE RIVER IMPROVE- 
MENT Co, (1914), 6 O. W. N. 115 31 





O. L. R. 47.—CAN. 


726 iv. -/—-No man has a right 
to cross a railway track in front of an 
approaching train in full view, & 
when he sutfers damage, coinplain that 
a bell or whistle was not sounded. 
BARTLETT v. WINNIPEG ELECTRIC Ry. 

70. & CANADIAN NORTHERN Ry. Co. 
(1916), 34 W. L. R. 325; 10 W. W. RR, 
300.—CAN, 


726 v. .J—Pltf. held disentitled 
to recover for injury through collision 
between his automobile which he was 
driving & deft.’s tram car because the 
accident occurred at a dangerous 
point, where pltf. should have looked to 
sco if a car were coming, & if he looked 
he would have seen it, & either the 
failure to look, or, if he looked, the 
crossing in front of the car, was reck- 
less conduct constituting contributory 
negligence on his part, which was the 
causa causans of the accident.— FRASER 
v BRITISH COLUMBIA ELEOTRIC Ry. 
as C.), {1919} 2 W. W. R. 513.— 


726 vi. .—A motor driver is 
not liable for damages caused by his 
collision with another car having the 
right of way at a street intersection if 
the accident was owing to the care- 
lessness & excessive rate of speed of 
the driver of the other car, & where 
the driver of tho first car on approach- 
ing the street intersection looked but 
Baw no car & knew that no vehicle 














driven at a reasonable rate of speed | IND 


would reach the intersection before 
he could cross it.—WaALLACE v. VIER- 
aurz, [1920] 2 W. W. BR. 333; 52 
D. lL. R. 703; 13 Sask. L. R. 251.— 
CAN. 


726 vii. .}—TIf one driving a 
motor car is forced by the negligence 
of one driving past him to swerve his 
car & through his own lack of ordinary 
care & skill suffers an accident in get- 
ting on to the roadway again he cannot 
recover damages from the other, as 
his lack of ordinary skill & care was 
the ultimate cause of the accident; 
his excitement may not excuse him, 
for in driving a dangerous engine such 
as a motor car, one must expect 
emergencics & be prepared for them 
& competent to reasonably control 
his car therein. — MCGINITIE  v. 
GOUPREAU (Alta.), [1921] 3 _W. W. R. 
250; 59 D. L .R. 552.—CAN. 


726 viii. .}—Whether there is a 
bye-law or there is not a bye-law to 
that effect, the fact romains that ifa 
passenger chooses to attempt to enter 
or leave a moving car, he does so at 
his own risk. It is not what a prudent 
or a reasonable man should or would 
do, & if he does it & sustains injury 
while in the act of so doing, it would 

an accident or a misfortune for 
which deft. co. would in no way be 
liable.—TRMULJI JAMSETJI v. BOMBAY 
ELECTRIC SuppLY & TRAMWaYS _Co.,, 
Lrp, (1911), T. L. R. 35 Bom. 478.— 
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Sect. 1.—What must be proved: Sub-sect. 1.] 


returning the empty trucks there. Over this siding 
was a bridge eight fect high fromthe ground. Ona 
Saturday afternoon, when all the colliery men had 
left work, the servants of the railway ran some 
trucks on the siding. All but one were empty, & 
that one contained another truck, & their joint 
height amounted to eleven feet. On the Sunday 
evening the railway servants brought on the sidin 

many other empty trucks, & pushed forward al 
those previously left on the siding. Some resist- 
ance was felt, the power of the engine pushing 
the trucks was increased, & the two trucks, the 
joint height of which amounted to eleven feet, 
struck the bridge & broke it down. In an action 
to recover damages for the injury, the defence of 
contributory negligence was set up. The judge at 
the trial told the jurors that pltfs. must satisfy 
them that the accident happened solely through 
the negligence of defts.’ servants, for that if both 
sides were negligent, so as to contribute to the 
accident, pltfs. could not recover :—Held: a mis- 
direction, & a new trial ordered. 

Pitf. in an action for negligence cannot succeed 
if it is found by the jury that he has himself been 
guilty of any negligence or want of ordinary care 
which contributed to cause the accident. But 
there is another proposition equally well estab- 
lished, & it is a qualification upon the first, namely, 
that though pltf. may have been guilty of negli- 
gence, & although that negligence may in fact, 
have contributed to the accident, yet if deft. 
could in the result by exercise of ordinary care & 
diligence, have avoided the mischief which hap- 
pened, pltf.’s negligence will not excuse him (LORD 
PENZANCE).—RADLEY v. LONDON & NORTH 
WESTERN Ry. Co. (1876), 1 App. Cas. 754; 46 


NEGLIGENCE, 


L. J. Q. B. 573; 35 L. T. 687; 41 5. P. 484; 25 


ue ee eae The Vora Crus (1884), 53 L. J. P 
Annotatt : . The Vera ; a Pe 
Aplid. H.M.S. Sans Paroll, (1900) P. 267; Tho Highland 
Loch, [1911] P. 261; Grayson v. Korman Lino, [1920] 
A. C. 466: Safes v. British Potroloum Co. & G. W. Ry. 
1920), 90 L. J. K. B. 1289. Refd. Armstrong v. V.. & Y. 
y. (1875), 44 L. J. Ex. 89; The Bernina (1887), 13 
P. D. 58; White v. Victorla Lumbor & Manufacturing 
Co., [1910] A. C. 606; Canadian Pacific Ky. v. Frechette, 
(1915) A. C. 871; 8.8. Alexander Shukoff v. 8.5. Gothland, 
S.S. Larenberg v. S.S. Gothland, [1921] 1 A. C. 216; 
Anglo-Newfoundland Development Co. v. Pacific Steam 
Navigation, {1924] A. C. 406. 





730. J—THomaS v. QUARTERMAINE, No. 
10, ante. 
731. .}—That there was negligence by 





pee there can be, to my mind, no doubt... . 
ut, according to the rule laid down in Jtadley v. 
London & North Western Ry. Co., No. 729, ante, 
that is not sufficient: you must show that the 
negligence was of such a character that deft. could 
not with ordinary skill & care have avoided the 
accident (VAUGHAN WILLIAMS, L.J.).—H.MS. 
SANS PAREIL [1900] P. 267; 69 L. J. P. 127; 
e ve ‘i 606; 16 T. L. R. 390; 9 Asp. M. I. C. 
18, CG. A, 


Annotations :—Apld. The Sutlej (1904), 20 T. L. R. 509; 
The Horo, [1911] P. 128. Refd. The Etna, (1908) 1. 
269; H.M.S. King Alfred, [1914] P. 84; 8.58. Alexander 
Shukoff v. S.S. Gothland, S.S. Larenberg v. 5.5. Gothland, 
(1921) 1 A. C. 216; Admiralty Comrs. rv. S.S. Volute, 
[1922] 1 A. GC. 129; Anglo-Newfoundland Development 
Co. v. Pacitic Steam Navigation Co., [1924] A. C. 406. 
Mentd. The Anselm, [1907] P. 151; The Olympic & 
H.M.S. Hawke, {1913] P. 214. 


732. Negligence must contribute to immedlate 
cause of accident.]—In an action for an injury to 
pltf.’3 premises, in consequence of the pulling 
down of deft.’s house adjoining, pltf. may recover 
damages for any injury actually caused by the 
negligence of deft., although he has not himself 


_ 1324. Negligence must contribute to 
immediate cause of accident.}—THOMP- 
SON t. GRAND TRUNK Ry. Co. (13859), 





18 U. C. R. 92.—CAN. 

732 ii. .]—JOHNSTON v. NORTH- 
ERN Ry. Co. (1874), 34 U. C. BR. 432.— 
CAN. 

782 iii. ———.)—Boaes v. GREAT 
WESTERN Ry. Co. (1874), 23 GC. P. 
573.—CAN. 


732 iv. ——.J—McDouGaLL v. Mc- 
DONALD (1878), 3 R. & C. 219.—CAN. 

732 v. -}+-HALDAN v. GREAT 
WESTERN Ry. Co. (1879), 30 C. P. 89. 
-—-CAN. 


732 vi. -]—--CABEY v. CANADIAN 
PaciFic Ry. Co. (1888), 15 O. BR. 574. 
—CAN. 











732 vii. .]— BADGEROW v. 
GRAND TRUNK Ry. Co. (1890), 19 
O. R. 191.—CAN. 








732 viii. -}—HAMILTON STREET 
Ny. Co. v. MORAN (1895), 24 S. CG. R. 
717.—CAN. 

732 ix. ———.J—KENNEDY v. ISBES- 
TER & REID (1896), 40 N. S. R. 116.— 
CAN. 

732 x. --—-ROBERTS vw. Haw- 
KINS (1898), 29 S. C. R. 218.—CAN. 





732 xi. ——-.}-—-BURLAND v. LEE 
(1898), 28 8. C. R. 348.—CAN. 
732 xii. —-——.}—PHILLIPS v. GRAND 


TRUNK Ry. Co. (1901), 
161; 10. L. R. 28.—CAN 


132 xtii. -}—LONDON STREET 
Ry. Co. v. BRowN (1901), 31 8. C. R. 
642.—wCAN, - 

732 xiv. --—O'HEARN »v. PORT 
aa hee Hae a ee ). - Cae 4 i 

55 ~L. R. ; « W. R. 373. 


732 xv. -}—Boyvce v. Nova 
SCOTIA STEEL Co, (1905), 40 N. 8. R. 
558.—CAN. 


732 xvi. ———.] —- LIVINGSTONE 1, 


21c. L. T. 











| 


SYDNEY & GLACE Bay Ry. Co. (1905), 
37 N.S. R. 336.—CAN., 

782 xvii. ———.]-—SHORT v. CANADIAN 
Paciric Ry. Co. (N. W. T.) (1906), 3 
W. 1. R. 326.—CAN. 

732 xviii. .}—Hamrax & SouTru 
WESTERN Ry. Co. vw. SHEA (1906), 
Cout. 418.—CAN. 

. MILES 


732 xix. ———.]}—Day 
(1906), 2 EK. L. RR. 254.—-CAN. 

7382 xx. ——.]—STONOR tv. LAMB 
(Y. T.) (1906), 4 W. L. ht. 26.—CAN. 

732 xxi. .}——CaAIRNS vw. CANA- 
DIAN NORTHERN Ry. Co. (1909), 2 
Sask. L. R. 19: 9 Can. Ry. Cas. 306; 
10 W. L. R. 39.—CAN. 

132 xxii. ———.] —- COREA vv. Mc- 
CLARY (3912), 21 0. W. R. 909: 3 
O. W.N. 1071; 3D. L. R. 323.---CAN., 

732 xxiii. .]) — CARLETON 4. 
REQINA City (1912), 20 W. L. R. 395; 
1 W. W. RR. 953; 5 Sask. L. R. 90; 1 
D. L. R. 778.—CAN. 

732 xxiv. .J—HaARNOVIS & HER- 
COVISH v. CALGARY ona ) (1913), 2 
W.L.R. 847; 11 D.L.R.3; 4 W.W.R. 
263; 6 Alta. L. R. 1.—CAN. 


732 xxv. ——.] — MONRUFRT v. 
BRITISH COLUMBIA ELECTRIC Ry. Co. 














(1913), 23 W. L. R. 17; 3 W. W. RR. 
733: 9D. L. R. 569; 18 B. GC. R. 91. 
—CAN. 


732 xxvi. ———.]—LINAZUK v. CANA- 
DIAN NORTHERN COAL & ORK DOCK 
Co. (1914), 26 O. Ww. e 3 ’ 

O. W.N. 150; 16 D. L. R. 869.—CAN. 

732 xxvii. .}—Boarding a mov- 
ing street car bearing in large letters 
on the side of the car at the entrance, 
the warni “You must not get on 
this car while it is moving " :—Held: 
to be contributory negligence.—BLACK 
v. CITY OF CALGARY (1915), 31 W. L. R. 
191; 8 W. W. R. 646. AN. 

782 xxviii. ——-.}—The driver of a 
heavily loaded vehicle proceeding up a 





steep hill has no right to assume that 
an approaching tram car will stop & 
allow him to cross the track in front. 
of it. Such driver is bound to use 
ordinary care & is not justified in 
blindly crossing the tram car line. 
Where the evidence showed that the 
driver knew that the tram car was 
coming, & was in a position to have 
stopped. instantly, & drove in front 
of the car:—Held: tho casc was a 
conclusive one of contributory negli- 
gence, & this was the efficient cause 
of the accident.—DavigE rr. Nova 
ScoTiA TRAMWAYS & POWER CO.,, 
LTp. (1918), 52 N.S. KR. 316.—CAN. 

732 xxix. --—.]}— BROOKS ?r. BRITISH 
COLUMBIA ELEcTRIC Ry. Co. (B.C.), 
f1919| 3 W. W. RR. 109; 48 D. L. RR, 
90.—CAN. 


732 xxx. ——.J— JACKSON v. HATELL 
(Aita.), [1919] 3 W. W. KR. 66..—CAN., 

732 xxxi. J—BILLARD ov. OR, 
(1920), 20 Exch. C. R. 165.—CAN. 

732 xxxii. -}——FLEMING vo. R, 
(1920), 20 Exch. C. R. 169.—CAN. 

7382 xxxill, J—MvuiIn ©. CANA- 
DIAN PaciFIO Ry. Co. (Alta.), (1921) 
Pe W. R. 887; 57 D. L. R. 699.— 


782 xxxiv. .]—Negligence, how- 
ever gross, of a person killed in an 
accident, which nee gence {is not con- 
pubutory to the accident or his death, 
cannot be pleaded to defeat an action 
on behalf of his dependants for damages 
by reason of such accident.—-CaLPrr 
v. EDMONTON DUNVEGAN & BRITIBU 














COLUMBIA_ Ry. Co. (Alta.) (1922), 
70 D. L. R. 640; (1922) 3 W. W. R. 
849.—CAN. 


782 xxxv. ——.)—SHAW vo. Wuat- 
MINSTER THOROUGHBRED AHSOCN., 
LTp. (1923), 33 B.C. R. 361.—CAN, 

732 xxxvi. -}— Deft.’s car, carry- 
| a red light, was brought to a stan- 
still & was run into by pltf.’s car, 
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used those precautions which it was his duty to 

adopt egenee such injury.—WALTERS v. PFEIL 
(1829), Mood. & M. 362, N. P. 

Annotation :—Mentd. Angus v. Dalton (1877), 3 Q. B. D. 85. 
ig -]—GREENLAND v. CHAPLIN, No. 123, 

ante. 

784. Contribution must be to occurrence of 
injury—Not to amount of damage.]—The question 
in what is called a running down case, is, whether 
pltf., by his negligence or improper conduct, sub- 
stantially contributed to the occurrence of the 
injury of which he complains ; not to the amount 
of it, but to its occurrence. 

Where a brig was carrying the anchor in a 
position contrary to the bye-laws of the River 
Thames, at the time when she came in collision 
with a barge :—Held: the improper carrying of 
the anchor would not of itself be sufficient to make 
the owner of the brig responsible in damages, if 
the barge, by departing from the known rule of 
the river, brought herself into the situation in 
which the brig struck her, although but for the 
position of the anchor the collision would not have 
poo the injury complained of.—SILLs v. 

ROWN (18410), 9 C. & P. 601, N. P. 
Annotation :—Refd. The Margaret (1881), 29 W. R. 533. 

735. Wilful act by plaintifi—Contrary to com- 
mand of defendants.|—To an action for bodily 
injury caused to pltf. through a breach of duty on 
the part of deft., it is a good defence that, although 
deft. was guilty of such breach of duty, pltf., 
wilfully & contrary to the command of deft., 
committed the act which was the direct cause of 
the injury. 

Action by pltf., employed in a factory, against 
defts., the occupiers, for not sufficiently fencing a 
shaft while in motion, as required by 7 & 8 Vict. 
c. 15, s. 21, whereby pltf. got entangled with it & 
injured. Plea, admitting that shaft was not 





which had been following in the same 732 xii. 





.}—FALKINER t. GREAT 


lll 


sufficiently fenced, but alleging that pltf., con- 
trary to the express command of defts., & knowing 
that it was dangerous to meddle with the shaft 
took hold of it & set it in motion; whereby, & not 
by reason of the negligence of defts., pltf. was 
injured. On demurrer :—Held: a good plea.— 
CASWELL v. WORTH (1856), 5 BE. & B. 849; 26 
L. T. 0. 8.216; 20 J. P.64; 2 Jur.N.S.116; 4 
W. R. 231; 119 E. R. 697; sub nom. CASSWELL v, 
Worth, 25 L. J. Q. B. 121. 

Annotations :—Retd. Britton v. Great Western Cotton Co. 


(1872), L. R. 7 Exch. 130. Mentd. Holmes v. Clarke 
(1861), 6 H. & N. 349. 


786. Admission by plaintiff — Negative verdict 
by jury.]}—BYTHESEA v. PALACE & BURLINGTON 
Horets Co., Lrp. (1892), 8 T. L. R. 710. C. A. 

737. Plaintiff disentitled to recover if guilty of 
any degree of negligence—Former law.|——If an 
injury be occasioned partly by the negligence of 
pltf., & partly by that of deft., pltf. cannot main- 
tain any action.—WILLIAMS v. HOLLAND (1833), 
10 Bing. 112; 6C. & P. 23; 3 Moo. &S. 510; 2 
L. J. C. P. 190; 131 BE. R. 848, N. P. 

Annotation :—Mentd. Wells v. Ody (1836), 1 M. & W. 452. 


738. .}—In an action against the 
captain of a steam vessel for swamping a loaded 
wherry on the river by a swell produced by a too 
rapid rate of passage, the jury, to find for pltf., 
must be satisfied that the mischief was occasioned 
by the swell alone; & if they think it doubtful 
whether it was or not, or think that pltf. con- 
tributed to the injury he sustained by his own 
improper conduct, either in mismanaging or over- 
loading the boat, they must find their verdict for 
deft.—LUXFORD v. LARGE (1832), 5 C. & P. 421, 
N. P. 











739. ——.] — HAWKINS v. COOPER, No. 
402, ante. 
40. ——.|——If, in an action for the negligent, 





732 liv. .J—Ramsay v. THOM- 





direction for a number of miles, with 
the result that. both cars were damaged : 
—Held: as pitf.’s lack of care was the 
sole cause of the accident, he must 
suffer the consequences of the injury 
to deft.’s car as well as his own.— 
WEBBER v. WEARY (1924), 57 N.S. R. 
502.—CAN. 

732 xxxvii. ——-.] — TURPIE v. 
OLIVER, {1925} 4 D. LL. R. 1023; 
[1925] 3 W. W. R. 687.—CAN. 


132 xxxvili. -}—In an action for 
damages for personal injuries caused 
by being knocked down by a motor 
car:-—— /feld; the sudden stepping 
of pe into a zone of danger without 
taking the precautions which the 
circumstances demanded was the 

roximate cause of the accident.— 

ANCE. DREW (B.C.), [1925] 3 W. W. R. 
740.—CAN. 





782 xxxix. -——.]—In aon action for 
damages for injuries sustained by a 
passcnger in jumping off a moving 
rain in the dark held that even if the 
brakesman (as pute alleged, & tho jury 
must have believed) had raised the 
trap in the vestibule, opencd the door 
& said to pitf., ‘“‘ Hurry up, Pete, you 
can mako it,’ it was not those acts 
of the brakosman but tho fact that 
pit. jumped from the train that was 
he proximate cause of the accident. 
Tho raising of tho trap & the opening 
of the door could be negligence causing 
the accident only in case pitf. under- 
stood such acta as an invitation to 
alight & accepted the invitation 
without being aware of his danger.— 
ROGERS v. CANADIAN PACIFIO Ry, Co., 
(926) 3D. L. R. 992; ope 2 
- W. R. 588, 20 Sask. L. R. 592.— 
OAN. 
TRANSPORTATION COMMISSION, [1926] 
4 D. L. R. 986 > 59 QO. L. R. 514,-—OAN. 


SOUTHERN & WESTERN Ry. Co. OF 
qELASD (1871), 1. RL 5 GC. LL. 2138.— 


732 xiii. —-~—.}—CURTIN v. GREAT 
SOUTHERN & WESTERN Ry. Co. OF 
ees (1887), 22 L. R. Ir. 219.— 


732 xiiii. .) —_O’SULLIVAN tv. 
O’Connor & Son (1887), 22 L. R. Ir. 
467.—IR. 

782 xliv. -] — M‘DONNELL _ ¢. 
GREAT SOUTHERN & WESTERN Ry. 
Co. OF IRELAND (1888), 24 L. R. Ir, 
369.—IR. 

7132 xlv. .] — BUTTERLY v. 
DROUHEDA CORPN., [1907] 2 I. R. 134. 











————— 
® 





732 xlvi. ———.J—NEENAN v. Hos- 
FORD, {1920] 2 I. R. 258.—IR. 

732 xilvii. ——.}—Biacs v. LAMB, 
O. B. & ¥. 179.—N.Z. 

782 x\iviii. .}—SARGOOD v. DUNE- 


DIN CITY CORPN. (1888), 6 N. ZL. R. 
489.—-N.Z. 

782 xlix. .J—BARRON %. 
& SUBURBAN TRAMWAY CO., 
(1890), 8 N. Z. L. R. 393.—-N.Z. 

782 1. .}+—-Where a person is 
negligently crossing a tram-line in front 
of an approaching car & is injured, he 
cannot recover even if the motorman 
is negligently driving at an excessive 
apeed.—SHEARER t. DUNEDIN CITY 
aa (1904), 24 N. Z L. R. 192.— 


CITY 
LTpb. 








7382 li, ———.]—-GEORGE v. MILIS, 
{1918] N. Z L. R. 1007.—N.Z. 

782 lii. .}—O'NEILL vt. WILSON 
eee 20 Dunl. (Ct of Sess.) 427.— 





732 lili. ———.] — BOWMAN (OR 
M‘NAUGHTON) v. CALEDONIAN RY. Co. 
(1858), 21 Dunl. (Ct. of Seas.) 160; 31 
Sc. Jur. 94.—SCOT. 


SON & Sons (18381), 9 R. (Ct. of Sess.) 
140; 19 Sc. L. R. 125.—SCOT. 

732 lv. .}) — THOMPSON vw, 
Norta British Ry. Co. (1882), 9 R. 
ae Sess.) 1101; 19 Se. L. R. 817.— 


732 lvi. —-—-.j— ROONEY wv. ALLANS 
(1883), 10 R. (Ct. of Sess.) 1224; 20 
Se. L. R. 812.—SCOT. 





732 lvii. ——.]-—-CookK wv. STARK 
(1886), 14 R. (Ct. of Sess.) 1; 24 
Se. L. R. 5.—SCOT. 

732 lviii. .}—DRISCOLL v. PAR- 





TICK BuRGH CompRs. (1900), 2 F. (Ct. 
of Sess.) 368.—SCOT. 

732 lix. .]}—LOUGHNEY v. CALE- 
pDonTAN Ry. Co. (1902), 4 F (Ct. of 
Sess.) 401; 39S8c. L. R. 289; 98. L. T. 
378.—SCOT. 

732 Ix. 
BURGH & 
Lrop., (1913) &. 
418.—SCOT. 


732 \si. .}—GIRBB v. EDINBURGH 
& Districr TRAMWAYS Co., LTD. 
(1913), 50 Se. L. R. 347.—SCOT. 


732 \sxii. .--WALLACE v. BER- 
atus, [1915] 8S. C. 205.—SCOT. 


732 lxiii. ———.}—ABBOT v. NORTH 
Brivtisu Ry. Co., [1916] 8. C. 306.— 
SvcOT. 


732 xiv. ——.]}—M‘SHERRY tv. GLAS- 
cow CoRpN., [1917] 8. C. 156.—SCOT. 


732 Ixv. ——.]——- M‘ALLESTER_ °*. 
GLascow CORPN., [1917] 8. C. 430.-— 
SCOT. 

732 Ixvi. ———.]}—-M'LEAN v. GLAS- 
Gow CORPN. (1918), 55 Sc. L. R. 619.-— 
SCOT. 

733 \xvii, ———.}-—-BalkIR v. GLAS- 
gow Corpn., [1919] 8. C. (H. L.) 13.— 
SCOT. 





.I—MACLEOD v. EDIN- 
District TRAMWAYS_ CO., 
Cc. 624; 50 Se. L. R. 











112 


Sect. 1.—What must be proved: Sub-secis. 1 


driving of deft.’s servant, it appears that pitf., by 
his own negligence & want of care, contributed to 
the accident, he cannot recover in the action, even 
though the jury should think that deft.’s servant 
was guilty of negligence as well as pltf.— WoOoLF v. 
BEARD (1838), 8 C. & P. 373, N. P. 


ar ia :—Mentd. Dunford v. Trattles (1844), 12M. & W. 


741. -]|—In an action on the case for 
negligent driving of a stage coach by reason 
whereof pltf., who was sitting outside, came in 
contact with a building, pltf. can only recover if he 
has been himself free from blame, & not a party 
contributing to the injury by sitting or leaning 
too far over the coach.—JONEs 7. SmMItrn (1848), 11 
L. T. O. §. 356. 











742. ——-.] WILLIAMS v. RICHARDS, No. 
403. ante. 
743. .}— The owners of a vessel on 








whose part there has been fault in not exhibiting 
for a sufficient time the lights required by the 
Admlty. regulations under 14 & 15 Vict. c. 79, 
s. 26, cannot, by virtue of sect. 28 of the same 
statute, recover for any damage sustained to 
which such fault has been contributory, although 
there may have been a preponderance of blame 
on the part of deft. 

According to the rule which prevails in the Ct. 
of Admlty. in case of a collision, if both vessels are 
in fault, the loss is equally divided ; but in a ct. 
of common law pltf. has no remedy if his negligence 
in any degree contributed to the accident (LORD 
CAMPBELL, C.J.).—DOWELL v. GENERAL STEAM 
NAVIGATION Co, (1855), 5 E. & B. 195; 30.1. HR. 
1221; 26 L. J. Q. B. 59; 251. T. O. S. 1583 1 
Jur. N.S. 800; 3 W. R. 492; 119 E.R. 454. 
Annotations : Apia. Witherley v. Regent’s Canal Co. (1862), 

12C.B.N.S.2. Refd. The James Lawson v. Carr (1856). 

27 L. T. O. S. at Tul? v. Warman aneer 5 C. B. N. 8. 

573; The Vera Cruz ee: 1) (1884). D. 88; The 

Bernina, 1880) 12 P. Dv. 58; Wleenan. ines uv Gray son, 


{1919) 2 K. B. 514; Admiralty Comrs. v. S.S. Volute, 
{1922} 1 A. C. 129. 


MUWy, AVUD. 1GUTEOL, UNE, 

















NEGLIGENCE. 


Failure of plaintiff to avoid accident.] — See 
Sub-sect. 2, A., post. 


SuB-sECT. 2.—AVOIDANCE OF ACCIDENT. 
A. By Plaintiff. 

744. Avoidance by exercise of ordinary care.] 
CRUDEN v. FENTHAM (1798), 2 Esp. 685; 170 
Ik. R. 496, N. P. 

745. .} — One who is injured by an ob- 
struction in a highway against which he fell, can- 
not maintain an action, if it appear that he was 
riding with great violence & want of ordinary care, 
without which he might have seen & avoided the 
obstruction. 

One person being in fault will not dispense with 
another’s using ordinary care for himself. 

Two things must concur to support this action, 
an obstruction in the road by the fault of deft., 
& no want of ordinary care to avoid it on the 
part of pltf. (Lorp ELLENBOROUGH, C.J.).— 
BUTTERFIELD Vv. FORRESTER (1809), 11 Kast, 60; 
1 Man. & G. 571, n.3 103 KE. R. 926. 

Annotations :——Consd. Deane v. Clayton (1817), 7 Taunt. 
489. Distd. Bridge v. Grand Junction Ry. (1838), 3 
M. & W. 244. Consd. Marriott v. Stanley (1840), 1 Man. 
& G. 568. Expld. Lynch vt. Nurdin (1841), 1 Q. BK. 29. 
Apld. Caswell 7. Worth (1856), 6 Kk. & B. 849. Consd. 
Tuff v. Warman (1358), 5 C. B. N.S. 573. Refd. Davies 
v. Mann (1842), 10 M. & W. 546; General Steam Naviga- 
tion Co. r. Tonkin (1844), 4 Moo. P. ©. C. 314; Holden v. 
Liverpool New Gas & Coke Co. (1846), 3 C. B. 1; Thoro- 
good v. Bryan, Cattlin v. Hills (1849), &8C. B. 115: Clarke 
v. Holmes (1862), 8 Jur. N.S. 992; Holmes xv. Clark (1862), 
IO W. RR. Pee Witherley v. Regent? s Canal Co. (1862), 12 
Cc. BLN. 2; The Thuringia (1872), 41 lL. J. Adm. 443 
Dublin, Wicklow & Wexford Hy. v. Slattery (1878), 39 
L. T. 365: The Vera Cruz (No. 1) (1884). 9 P. D. 88: The 
Bernina (1887), 12 P. D. 58; ie hite c. Victoria Lumber & 
Manufacturing Co., [1910] A. . 606; Klerman Lines rr. 
Grayson, (1919) 2 K. B. 514. 


746. .]—Though the rule of the road is not 
to be adhered to, if, by departing from it, an 
injury can be avoided, yet in cases where parties 
meet on the sudden, & an injury results, the party 











LU URC WFULLB BIUG BUVUUIU VO MCI GHOWCLANIC, 


ae a EMT “At EIT LRA, 








PART IX. SECT. 1, SUB-SECT. 2.—A. a 744 xiv. i ‘dota sa oF i : e 144 exile ne Ca ae ven 
. ; : ; wdi- LECTRIC Ry. pe 2 s das “1s VORTHERN . QO. O ELAND 

nae ere fee cece of oss | 6843 10 W. W. R. 523-—-CAN (1887), 20 L. R, Tr, 409.—IR. 
30 Ea R. 169.—AUS. 744 xv. -]}—DIXOn wv. GRAND 744 -J—McCaLL v. STE- 
. ——.]}—Conton v. CONNOLLY | TRUNK Ry. Co. (1920), 47 O. L. R. | VENSON, 20) N. 4 L. R. 900.—N.Z. 
asia). ‘4 R. & ©. 95.—CAN. 115; 51 D. L. R. 576; 17 O. W.N. 144 Xxv. .—A passenger who 
144 ili. .}— Hourcuinson », | £68.——CAN. had alighted from a tramway car & 
744 xvi. -J~-In an action by an | was crossing from the car to the pave- 





CANADIAN PACIFIO Ry. Co. (1888), 17 
QO. R. 347.—CAN. 


employee of deft. 


for damages for | ment on the left, was knocked down 





144 iv. .}-—FERGUSON v. TOWN- 
SHIP OF SOUTIHWOLD (1895), 27 O. R. 
66.—CAN. 

744 v. ——.}-—To rarer Ry. Co. v. 
GogxELl (1895), 24 8S. Cc. R. 582.— 





144 vi. -J—MCCORMACK v. Syp- 
NERY & GLACE Bay Ry. Co. (1904), 37 
N. 8. R. oe —CAN. 

144 vii. ———.)—GRAND TRUNK Ry. 
Co, v. Sits (1907), 8 Can. Ry. Cas. 61. 
—CAN. 


744 viii. ——.}—SHEA v. HALIFAX 
&S. W. Ry. Co. (1906), 3 BE. L. KH. 431. 
Berek 


144 IMBALL v. BUTLER 
(1909), 14 O. R. 360.—CAN. 


144%. ——.}--MCDOWELL v. WENT- 


ee 


WORTH GYPSUM Co., LTD. (1910), 9 
EK. L. R. 245.—CAN. 

144 xi. ~~. }-—-G UTHRIE v. W. FEF. 
HuUNTTING LUMBER Co., LTp. (1910), 
15 B. C. R. 471.—CAN. 

144 xii. ——-.) —- CUNNINGHAM Aa 
MICHIGAN CENTRAL Ry. Co. (1912), 2 
OQ. W. 3 0. W. N. 1395; i 
D. L. R. 221 CAN. 

144 xiif. ——.]—CLAREY v. OTTAWA 


ELxecrric Ry. Co. (1916), 38 O. L. R. 
308; 33 D. L. R. 586.—CAN. 


injuries from accident, where there is 
negligence on the part of deft., & there 
is a subsequent negligence on the part 
of pltf. consisting of a breach of a 
regulation of deft. of which pltf. was 
fully aware, & by the observance of 
which the accident could have been 
avoided, then plitf. cannot succeed.— 
CAMPBELL vw. CANADIAN PACIFIC Ry. 
a aa [1920] 3 W. W. R. 182.— 


7144 xvii. ———.]—SMITH v. CANADIAN 
Paciric Ry. Co. (Sask.), [1920] 3 
W. W. R. 1028.—CAN. 


744 xviii -}— Harris vw. lt. 
(1921), 21 on C. R. 195.—CAN. 


144 xix. -}—MILLIGAN ¥v. BRIT- 
ISH COLUMBIA ELEcTRIC Ry. Co. ; 
1923) 1 W. W. R. a (1923) 4 
D. il. R. 637; 32 BOR . 161 ee 


144 xx. .]—Bu v. GRAN 
TRUNK Ry. Co., rier hi 1p. LL. by 
353; 29 Can. Ry. Cas. 26; 53 O. L. h. 
405. —CAN. 











744 xxi. ——~.]—-KiRK v. DELOREY 
(1924), 56 N. S. R. 555. CAN. 


744 xxii. -|/—REID  v. 
TRUNK PaciFIC Ry. Co 
D. L. R. 658 ; 
35 Man. L. I. 





GRAND 
1925) 4 
[199813 Ww. "W. OR, 427: ; 
239.—CAN. 


by a van going in the same direction 
as the car & passing it on the left-hand 
side. Inan action of damages brought 
against the van owners for injuries 
thereby received the ct. assoilzied 
defenders holding that fault had not 
been proved on the part of the van 
driver, while there had bcen carcless- 
ness on the part of pursuer in not 
looking to his own safety.—JARDINE 
v. STONEFIELD LAUNDRY Co. (1887), 


14 RB. (Ct. of Sess.) 839; 24 Sc. L. R. 
599.—-SCOT. 
144 xxvi. ——.)-—-SMITH wv. HIGH- 


LAND Ry. Co. (1888), 16 R. (Ct. of 
Sess.) 57.—SCOT. 

144 xxvii. co iene v. TURN- 
BULL & Co. (1891), 19 R. Act. of Sess.) 
21; 29 Sc. L. R. 38.—SCOT. 

144 xxviii, ——~.] — FLEMING . 
Havin & SON (1898), 25 RR. (Ct. of 
eee : 35 Sc. L. R. 422.--SCOT. 


144 x 
MILLAN mT Aya), 36 Sc. L. R. "13 7. 
SCOT. 





—w 


744 ————, ]}— BURNS v. HENDER- 
SON (1905), 7 ¥F. (Ct. of Seas.) 697.— 
SCOT. 





144 xxxi. -}) — CAMPBELL & 
Cowan & Co. . ee (1910), 47 
Sc. L. R. 475.—SCOT 


Part XI.—CoNTRIBUTORY NEGLIGENCE. 


unless it appear clearly that the party on the right 
had ample means & op Bporuuniey to prevent it.— 
CHAPLIN v. HAWES (1828), 3 C. & P. 554, N. P. 

W417. .J—LACK v. SEWARD, No. 17 1, post. 

748. -]}—The rule of the road as to "keeping 
the proper side, applies to saddle horses as well as 
carriages ; if a carriage & a horse are to pass, 
the carriage must keep its proper aces & so must 
the horse. 

If the driver of a , carriage is on his proper side, 
& sees a horse coming furiously on its wrong side 
of the road, it is the duty of the driver of the 
carriage to give way & avoid an accident, although, 
in so doing, he does go a little on what would 
otherwise be his wrong side of the road.—-TURLEY 
v. THOMAS (1837), 8 C. & P. 103, N. P. 

749. .| — BRIDGE v. GRAND JUNCTION Ry. 
Co., No. 803, post. 

750. ieee In an action on the case for an 
injury which pltf. had sustained from being 
thrown down upon iron instruments placed by 
deft. in the highway, contrary to the common law, 
& to the provisions of a local Act of Parliament, 
the defence set up was, negligence on the part of 
pltf., of which negligence no distinct evidence was 
given. The judge left it to the jury to say whether 
pitf. had been so deficient in reasonable & ordinary 
care that he had brought the accident upon 
himself.—-MARRIOTT v. STANLEY (1840), 1 Man. & 
G. 568; Drinkwater, 47; 1 Scott, N. R. 392; 4 
Jur. 320; 133 E. R. 458. 

761. -]|—The general rule of law respecting 
negligence is, that although there may have been 
negligence on the part of pitf. yet unless he might 
by the exercise of ordinary care have avoided the 
consequences of deft.’s negligence, he is entitled 
to recover. Therefore, where deft. negligently 
drove his horses & waggon against & killed an 
ass, which had been left in the highway fettered 
in the forefeet, & thus unable to get out of the 
way of deft.’s waggon, which was going at a 
smartish pace along the road, it was held, that the 
jury were properly directed, that although it was 
an illegal act on the part of pltf. so to put the 
animal on the highway, pltf. was entitled to 
recover.— DAVIES v. MANN (1842), 10 M. & W. 
646; 12 L. J. Ex. 10; 7 J. P. 538; 6 Jur. 954; 
162 E. R. 588. 

Annotations Saar Dowell v. General Steam Navigation 

ra la . & B. 195; Tuff v. Warman (1858), 5 


B. N.S Bra The us ted States (1865), 12 L. T. 43; 
Armstrong v. L. & Y. ye (1875), L. He 4 Exch. Fle 
App ae pa eey L. & N Le Ry. (187 mae 
aomiayerryiere N.E Pie “d8th) ed L. 102; 
The you 884), 53 L. J. "PL 3 d. The “Autatr 
(1807) Po we Apid. Burley v. Hitboll (1916)3 §L.3.C.C 
Paul v. G. E. Ry. (1920), 36 344. ‘Apia: 
Anglo-N ewroundland {Development is. es SB enitie Steam 
Navigation Co., i 4) A. C. 406. Refd. General Steam 
Navigation Co. v. Tonkin (1844), 4 Moo. P. C. C. 314; 
Colchester Corp a ‘v. TT Wari 7 Q. 3. 339 ; Dimes v. 
ica Ws (1880), 1 15 Q. B. 2 G.N. Ry. v. arches tar 
1136; North a Smith (1861), 10 ¢. 
at Withodores. rede re Canal Co. rea ce FS x. 5 
Peek v. North Staffordshire Ry. (1863), 10 H. L. Cas. 
ret Fordham v. L. B. & 8. C. Ky. (1869), L .R4C.P. 
rd VRRy. v. Slattery (1878), 
ht v. fedeasts er ) 6 App. Cas. 
> ‘Th elt 58; Lee v. Nixey 
is) ae L. T. 285; The Pinar ‘Derwent (1891), 61 
Led oe Hornet, {1892} P. 361; The Monte eee 
{1 ‘Bay D  §33 D. ©. v. London Gencral Omnibu 
oe (1908), 7 Pa 

















es U. 
G. BR. 359; The Highland Loch, m9)». 
; Ellerman Lines v. Grayson, {1919} 2 K. B. 
Sales v. British Petroleum Co. & G. W. ay 1 
L. J. K. B. 1289; Admiralty Comrs. v. 8.8. Volute, ee) 





1 Aid Quek The Manorbier riage ree) 129 L. T. 

v, Waters (1849), 13 J. P. 69 ; Evison ». NMaratall 
(Tse8), 83) Re a. . 691; Heath’s oan vw. Hodges, (1916) 
752. J — A gas co. incorporated by Act of 


Parliament, with the usual powers to take up 
pavements, etc., for the purpose of laying down & 
J.—VOL. XXXVI. 
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repairing mains, pipes, etc., had for some years 
supplied gas to a house belonging to pltf.; the 
only means of shutting it off being by a stop cock 
within the house, the key of which was kept by 
the occupier. The last tenant, on quitting, gave 
notice to the co. that he should not require any 
further supply; & one of their workmen, at his 
request, removed a chandelier from one of the 
rooms, leaving the end of the pipe properly secured. 
The internal fittings were the property of pltf. 
Whilst the house remained untenanted, the gas 
by some unexplained means escaped & an ex- 
plosion took place, by which the house was con- 
siderably damaged. In case against the co., 
alleging a breach of duty on their part in not 
taking proper means to prevent the influx of gas 
into the house, the judge having, upon the above 
facts, directed a non-suit, the ct. declined to 
interfere. 

We think pltf. was himself: wanting in ordinary 
care (TINDALL, C.J.).— HOLDEN v. LIVERPOOL 
NEw Gas & COKE Co. (1846), 3 C. B. 1; 15 
L. J.C. P. 301; 71. T. O. S. 208; 10 Jur. 883 ; 
136 E. R. 1. 
aren :—Refd. Ellis v. L. & S. W. Ry. (1857), 2 H. & N. 


753. |—REED v. TATE (1846), Oliphant’s 

Law of Horses, 6th ed. 342, n. 

754. -.|] — ARMSWORTH v. SOUTH-EASTERN 
Ry. Co., No. 941, post. 

755. |—TouFF v. WARMAN, No. 726, ante. 

756. -| — No action will lie for the conse- 
quences of a negligent act, where the party com- 
plaining has by his own want of due care & caution 
been in any degree contributory to the misfortune. 
A swing-bridge over a canal crossing a public 
highway, when turned back for the passage of a 
barge along the canal, left a gap on the side of the 
road without any fence towards the water. A., 
being upon the bridge whilst it was in this state, 
& the spot being dark, incautiously stepped back 
& fell into the water & was drowned. In an action 
by his widow & administratrix against the canal 
co., under Lord Campbell’s Act, 1846 (c. 93), 
the jury were told that, if they thought there had 
been negligence on the part of the co., & no want 
of proper care & caution on the part of deceased, 
pltf. was entitled to a verdict; but that, if they 
thought that deceased had by his own negligence 
contributed to the accident, they must find for 
defts. :—Held: a proper direction, & upon the 
facts, the jury were warranted in finding for defts., 
although they were of opinion that the bridge was 
not secured as it should have been. 

Assuming that the co. were in some degree 
censurable, the negligence of deceased was the 
cause, without which the accident would never 
have happened (ERLE, C.J.).—WITHERLEY v. 
REGENT’S CANAL Co. (1862), 12 C. B. N.S. 2; 
142 E. R. 1041. 

Annotations :—Refd. Lovegrove v. L. B. & 8S. 
Gallagher v. Piper (1864), 16 i eh N.S. 669 ; 
Southern Ry. (1923), 130 L. T. 

757. .]—WALTON v. eee. BRIGHTON & 
SoutH Coast Ry. Co., No. 556, ante. 

758. oes make a defence on this ground 
[if ground of contributory negligence] it must be 
shown that the injured party ... might, by 
proper care, subsequently exerted, ‘have avoided 
the consequences of defts. want of proper care 
(LorpD BLACKBURN).—SPAIGHT v. TEDCASTLE 
(1881), 6 App. Cas. 217; 44 L. T. 589; 29 W. R. 
761; 4 Asp. M. L. C. 406, H. L. 

Annotations *,Gonad. The ron Co, ( Spies (1001), oe of He 


Refd. Cayzer v. gt 
The Pornings 11887), 1 . 58; The Niobe Cag (1888), ts 
Admiralty. Comrs. v. 














C. Ry., 
Nunan v. 








P. D. 55; The Altair, sorte. 105; 
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Sect. 1.—What must be proved: Sub-sect. 2, A. & B.] 


S.S. Volute, [1922] 1 A. C. 129; Anglo-Newfoundland ! 
Development Co. t. Pacific Steam Navigation Co., [1924] 
Cc. 406. 


759. -] — Defts.’ railway crossed a public 
footway on the level. About half-past four o’clock 
in the afternoon of Mar. 29 pitf., a foot passenger, 
while crossing from the down side to the up side of 
the railway, was knocked down & injured at the 
crossing by a train of defts. on the up line. Owing 
to the position of certain buildings which stood 
by the line it was impossible for anyone crossing 
from the down side to see a train coming until he 
got within a step or two from the down line, but a 
person standing on the down line or the six-foot 
had a clear & uninterrupted view up & down the 
line for saveral hundred yards. PIltf., who lived 
near & was well acquainted with the crossing, 
stated that before crossing he looked to the right 
along the down line, but he admitted that he did 
not look to the left along the up line, & that if he 
had looked he must have seen the train coming. 
The engine-driver did not: whistle. There was a 
servant of defts. employed as a gatekeeper at the 
crossing, whose duty it was to open the carriage 
gates there when carriages could safely be admitted, 
& to close them at other times. He was standing 
at the time on the opposite side of the crossing 
talking to two boys, with a furled flag in his hand ; 
but: he gave no warning to pltf. that a train was 
coming. Pltf. having brought an action against 
defts. to recover compensation for his injuries, 
was nonsuited on the above facts being proved at 
the trial:—Held: the nonsuit was right as, 
although there was evidence of negligence on the 
part of defts., yet according to the undisputed 
facts of the case pltf. had shown that the accident 
was solely caused by his omission to use the care 
which any reasonable man would have used. 

It is for pltf. to show that the accident which 
happened to him was caused by a negligent act 
of defts., or of those for whose negligent acts 
defts. are liable & that that accident was produced 
as between him & defts. solely by defts.’ negligence 
in this sense, that he himself was not guilty of any 
negligence which contributed to the accident 
(BRETT, M.R.).—DAVEY v. LONDON & SovutH 
WESTERN Ry. Co. (1883), 12 Q. B. D. 70; 53 
L. J. Q. B. 58; 49 L. T. 739; 48 J. P. 279, C. A. 


Annotations ar Martin v. Connah’s Quay Alkali Co. 

(1884), 33 W. R. 216. Expld. Wakelin v. L. & S. W. Ry. 
. B. 189, n.; Brown v. G. W. Ry. (1885), 
: : nsd. Bettany v. Waine (1885), 1 T. L. R. 
588. pld. Sayer v. Hatton (1885), Cab. & El. 492, 
Distd. & Dbtd. Wright v. Mid. Ry. (1885), 1 T. L. R. 406, n. 

ld. Bentley v. L. & Y. Ry. (1886), 3 T. L. R. 196. 
Dbtd. Holland v. North Metropolitan Tram. Co. (1886), 3 
T. L. R. 2453; Murgatroyd v. Blackburn & Over Darwen 
Tram. Co. (1888), 3 T. L. R. 180; White v. Ba Ry. 
(1899), 15 T. L. R. 474. Distd. Cutsforth v. TonnAGH 
(1913), 108 L. T. 138. Refd. Yarmouth v. France (1887), 

Q. B. D. 647; Grand Trunk Ry. v. McAlpine, [1913] 
. C. 838; Canadian Pacific Ry. v. Fréchette, (1915) 
.C. 871; Blake v. Ramsay (1917), 10 B. W. C. C. 500; 
Mercer v. S. EL. & a Managing Committee, {1922) 





> b> 





2 K. B. 549. Ment carce v. Lansdowne (1893), 62 
L. J. Q. B. 441. 
760. ———.]—-DE TEYRON v. WARING, No. 814, 





a 

761. fp they think that, with due care, 
deceased could have avoided the risk, or if, seeing 
the risk, he chanced it, in either case they ought 
to find for defts. (MATTHEW, J.).—BEDMAN v. 
TOTTENHAM LocaL BoarRD oF HEALTH (1887), 
4T. L. R. 22. 

7162. ———.] —-CANAWAY  v. METROPOLITAN 
BOARD OF WORKS (1888), 4 T. L. R. 825, C. A. 

763. -] — A barque, with a cargo of wheat 
from San Francisco, put into Falmouth for orders 
& left that port for Hull in tow under a contract 
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to pay thetugafixedsum. The tug set the courses 
without interference from the tow, but the latter 
regularly took soundings. When nearing the 
entrance to the Humber the weather became thick 
&, a sounding indicating shallower water, the 
master of the barque was about to signal to the 
tug, when his vessel took the ground, the wind at 
the time being light & the sea smooth. A second 
tug then came up, &, as her master would not take 
less, the master of the barque agreed to pay £500 
if she would assist the first tug in an endeavour 
to tow the vessel off that tide. The efforts of the 
two tugs proved unsuccessful, & the second tug, 
having been sent to Grimsby for more tugs, 
returned with two others, whilst men from the 
shore assisted the crew in jettisoning some of the 
cargo. The four tugs then took hold of the vessel 
& she came off, & was subsequently safely docked 
at Hull. The owners, masters, & crews of all four 
tugs claimed salvage. Defts., the owners of ship, 
cargo, & freight, alleged that the stranding was 
due to the negligence of the first tug, & counter- 
claimed against her for the loss of cargo & for 
any salvage they might have to pay the other 
salvors. They further submitted that the agree- 
ment with the second tug should be set aside as 
unreasonable & made under duress :—Held: 
(1) the first tug was responsible for the direction of 
the course, &, having been negligent in respect of it 
& in not taking soundings, her claim for salvage 
must be dismissed ; (2) the counterclaim of defts. 
must also be dismissed, as their master was guilty 
of contributory negligence in allowing the tug to 
run on instead of ordering her to haul off when 
approaching a difficult port in foggy weather.— 
THE ALTAIR, [1897] P. 105; 66 L. J. 42; 
76 L. T. 263; 45 W. R. 622; 13 T. L. R. 286; 
8 Asp. M. L. C. 224. 

Annotations :-—As to (1) Folld. The Harvest. Home (1904) P. 


° 


409. Refd. The Duc d’Aumale, (1904) P. 60. As to (2) 
Refd. ‘he Forfarshire (1908), 78 L. J. P. 44. 
764. .}—While a sailing ship in tow of two 





tugs was proceeding with a pilot cutter waiting 
to take off the pilot lashed alongside, a collision 
occurred with a schooner, whereby the cutter 
was sunk. If those in charge of the cutter had 
seen the side-light of the schooner as soon as they 
ought to have done, there would have been time 
to have slipped the rope attaching the cutter to 
the ship & that would have been a reasonable 
course :—Held: those on board the cutter were 
not emancipated from the duty of keeping a good 
look-out & taking all reasonable & proper steps 
to avoid a collision & therefore the cutter was also 
to blame.—THE HARVEST HoMmE, [1905] P. 177; 
74 L. J. P. 65; 93 L. T. 3095; 10 Asp. M. L. C. 
118. C. A. 

Annotations :—Refd. The Devonshiro (1911), 106 L. T. 

241; The Seacombe, The Devonshire, [1912) P. 21. 

765. «| —BRITTAN v. POPLAR METROPOLI- 
TAN BorouGH (1904), 68 J. P. Jo. 631. 

766. ———.]—-A purchaser buying goods from a 
firm of good reputation is justified in trusting to 
the label as to quantity oper e upon the package 
when received, & is not bound to make inquiry as 
to its accuracy. 

Applts. purchased from resp. a quantity of 
arsenite of soda to make “ dip”’ for cattle. The 
soda was delivered in eleven drums, each containing 
56 Ibs.; but they were erroneously labelled by a 
clerk of resps. as containing 8% lbs. only, & 
instructions were given as to the amount of water 
to be used. In conseguence the servant of the 
applts. following the instructions given, made the 
‘‘dip’’ much too strong, & the cattle were 
injured. In an action against resps. to recover 
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da es:—Held: there was no evidence of 
contributory in ip popeet on the part of the servant 
of applts. in not detecting the mistake & asking 
for an explanation.—BritisH SoutH AFRICA Co. 
v. LENNON, Lrp. (1915), 85 L. J. P. C. L113; 113 
L. T. 985; 31 T. L. R. 585, P. C. 

7167. ———.] —JONES v. WESTMINSTER CITY 
CounciL (1915), 79 J. P. Jo. 112. 

-|—The Bogota, a steamer 415 feet in 
length, was being towed stern first by a tug out 
ofa graving dock on the Clyde, at a point where the 
river is barely 500 feet broad, preparatory to 
oe up stream. She had steam in her 

oilers, but was not using it. When she was 
two-thirds of her length out of the dock & slanting 
across & down the river the Bogota sighted, some 
three-quarters of a mile away, the steamship 
Alconda coming up the river under her own steam 
with two tugs attached. The Bogota & her tug 
gave four short blasts, which were repeated, as a 
warning that the river was blocked, & continued 
their manceuvre. The Alconda, however, held 
on her course, & in attempting to pass between the 
Bogota’s tug & the bank, struck the tug while the 
latter was still about 100 feet from the bank, with 
the result that the tug was forced back on the 
Bogota, & all three vessels were damaged :— 
—Held: the Alconda was solely to blame for the 


PART XI. SECT. 1, SUB-SECT. 2.—B. 
171 i. Avoidance by exercise of 


ordinary care & dili: 
the mischief which 
negligence will not excuse deft.—JONES 
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collision, first, because in the circumstances the 
Bogota was not contravening Clyde Navigation 
Bye-laws, r. XIX; secondly, because, assuming 
that the Bogota had contravened the rule, the 
collision was caused by the subsequent & indepen- 
dent fault of the Alconda in holding on her course 
& attempting to pass the Bogota after she had 
been warned that the river was blocked.—ANGLo- 
NEWFOUNDLAND DEVELOPMENT Co., LTD. v. 
Pacitric StTkAM NAVIGATION Co., [1924] A. C. 
406; 93 L. J. P. C. 182; 131 L. T. 258; 16 Asp. 
M. L. C. 385, H. L. 

769. Commensurate with plaintiff’s position 
— Plaintiff a young child.]|—-LYyNcn v. NuRDIN, No. 
118, ante. 

770. Whether applicable to actions of tort 
arising out of contract.|—-MARTIN v. GREAT 
NORTHERN Ry. Co., No. 560, ante. 

ee knowledge of danger.] 
post. 











See Sect. 3, 


B. By Defendant. 

771. Avoidance by exercise of ordinary care.]— 
If, in an action for the negligence of deft.’s servants 
in managing a barge, so that pltf.’s barge was 
run down, it appear that the accident happened 
from circumstances which persons of competent 
skill could not guard against, plitf. will not be 





nee, have avoided 


771 xxv. -}—The repetition or 
happened piltf.’s 


continuance of the primary negligent 
act constitutes an answer to contribu- 


ordinary care.}—WHITCHURCH ©. RAIL- 
WAYS Comr. (1901), 4 W. A. L. R. 53.— 
AUS. 

771 ii. ——.]—In an action for 
nogligence, if it appears on pltf.’s case 
ee e has been guilty of contributory 

ligence the ct. should grant a non- 

t of judgment for deft., 
qlee there is also evidence fit for the 
jury that, notwithstanding pltf.’s con- 
tributory negligence, deft. by the 
exercise of reasonable care, could have 
averted the injury.—LEAHY v. RaIL- 
AUS. COMR. (1904), 2 C. L. R. §4.— 

771 iii. -}— MUNICIPAL TRAM- 
WwAaYs Trusr v. BUCKLEY (1912), 14 
G. L. R. 731.—AUS. 


771 += iv. .}—Contributory negli- 
gence of pltf. is no answer to a claim 
for damages if deft. by the exercise of 
care might have avoided the result of 
that negligence.—ANDREWS v. BRUTON 
(1919), 21 W. A. L. RR. 33.—AUS. 

771 ~V~. -}—When a waggon is 
left. standing in the high way, the owner 
cannot exempt himself from lability 
by showing that the person injured 
thereby was drunk at the time of the 
accident.—-RIDLRY v. LAMB (1853), 10 
U.C. a 354.—CAN. 














771 vi. ——.]--WaATSON e: NORTH- 
ERN RY “Co. (1864), 24 U. C. R. 98.— 
CAN. 

7171 vii. -}—McCLAREN t. CANADA 


CENTRAL Ry. Co. (1882), 32 C. P. 324; 


affd., 8 A. R. 564.—CAN, 
771 viii. ——.]— WEST v. BOUTILIER 
eal? & G. 297; 6C.L. T. 441. 
771 ix. ——.]}—Forwoopn v. CiTy oF 
roronto (1892), 22 “O. R. 351.—CAN. 


7171 x. ———.}—ROWAN v. TORONTO 
Ry. Co. "(1899), 29 8. C. R. 717.—CAN. 
771 xi, ——.J—HAaLirax ELECTRIC 


arciasret Co. v. IN@LIS (1900), 30 
ae Fae 286.—¢ AN, 
vw. MCNEILL 


.-—-Darr 
Ga obs, 6 Torr. L. Sa 23.—CAN. 


771 xiii. -}—LELACHEUR v. MA- 
NUEL (1908), 5 K. L. R. 150.—CAN. 


coe ac ~}—Though pltf. ma 
been guilty of neg ce, 

thou h that negligence may have con- 

to the acoident, yet if deft. 

could in the result, by exercise of 











v. TORONTO & YORK RADIAL Ry. Co. 
(1911), 20 O. W. R. 460; 3 0. WL N 
269; 25 O. L. R. 158. —CAN. 

771 xv. -}—WILLIAMS ¥. BRIT- 
ISH a es Euxotric Ry. Co., LTp. 
(1913), 18 B. C. R. 295.—CAN. 


771 xvi. .}— HINRICH . CANA- 
DIAN Paciric Ry. Co. (1913), 18 
B.C. R. 518; 48 8S. C. R. 557.—CAN. 


771 xvii. ——.]—THOMAS v. WARD 
suet 24 W. L. R. 250; 4 W. W. RR. 
11 tee L. R. 231; 7 Alta. L. R. 79. 








mie 
JOHN Ry. Co. ene 13 3 hs, 
13D. L. R. 113 42 N. B. 
CAN. 

771 xix. }—CAMPBELL #. CANA- 
DIAN NORTHERN Ry, Co. eres 24 
W. LL. R. 447; W. W. R. 914; 12 
D. L. R. 272; "23 Man. L. R. 285; 15 
Can. Ry. Cas. 357.—CAN. 

771 xx. .-}—The carelessness of 
plitfs. in driving across the tracks of 
defts.’ street railway was held to be 
excused by the reckless conduct of 
defts.” motorman in failing to use 
proper precautions to avoid the conse- 
quences of their negligence after he 
oat become aware of it.—CALGARY, 

OF v. HARNOVIS & HERCOVISH 
(1913). 26 W. L. R. 565; 5 W. W. R. 
869; 15 D. L. R. 411; 485. C. Rf. 
94.—CAN 


iii, ——.]——R 


v. 
lt. sti 
. 89. 








771 xxi. FFARES v. WOL- 
Het (1915), 31 W. L. R. 428.— 


771 xxii. ———.}—BARTLETT v. WIN- 
NIPEG Ewectric Ry. Co. & CANA- 
DIAN NORTHERN Ry. Co. Aare 2 
W. LL. R. 325; 10 W. W. R 


771 xxiii. .}—Pedestrian cross- 
ing a street, not at a crossing, & not 
looking: & therefore, being very care- 
less, would be entitled to d 
from an automobile driver who th 
no obstructed view could have seen 
the pedestrian at a sufficient distance 
to avoid him, but who did not keep a 
look-out to see that he did not run into 
any one.—WHITE v. HEGLEE (1916), 





340. L. R.106L; 10 W. W. R. 1150.— 
CAN. 

771 ——,J-—-BAIN 0. FULLER 
(1917), re "N, S. R. 65.-—~CAN. 


tory negligence only when it is the 
reason why deft. does not avoid the 
consequences of pice ’a negligence at & 
after the time when the duty to do so 
arises. That duty arises when pltf.’s 

danger is oe should be known to deft.— 


SMITH v. R. (Sask.), [1917] 1 W. W. R. 
1444.—CAN. 
T71 xxvi. .}——MOoORE v. BRITISII 





COLUMBIA ELecTric Ry. Co., (B. C.) 
[1917] 2 W. W. R. 729; 35 D. L. R. 
771; 34 W. L. R. 469.—CAN., 


771 xxvii. -l-—The practice of 
leaving to the jury the question 
whether, if both parties were guilty of 
negligence, deft. could have done any- 
thing which would have prevented the 
accident, should be followed in every 
instance where contributory negli- 
gence is alleged, unless the facts clearly 
exclude any inference of ultimate 
nee eee ONTARIO HUGHES-OWENS, 

vw. OTTAWA ELECTRIC Ry. Co. 
duit 40 O. L. R. 614; 13 O. W. N. 
9D. L. R. 49.—GAN. 

771 xxviii. The principle, 
that the contributory negligence of 
plitf. will not disentitle him to recover 
damages, if defts., by the exercise of 
care, might have avoided the result of 
that negligence, applies where deft., 
although not oe any n ligent 
act su deed ue to pltf.’s negligence, 
has incapacitated himself by his 
previous negligence from exe 
such care as would have avoid 
the result of the pltf.’s negligence. 
—COLUMBIA BITHULITHIC, LTD. v, 
BRITISH COLUMBIA ELECTRIC Ry. Co. 
(1917), 55 S. C. R. 1.—CAN. 











771 xxix. ——.]——SMITH v. REGINA 
CorRepn., [1918] 2 W. W. R. 1010; 11 
oak: L. R. 291; 42 D. L. R. 647.— 

771 xxx. ——.}—PaRsSoNS Pi To- 
RONTO Ry. Co. (1919), 45 O. IL. R. 
627; 48 D. L. R. 678; 16 O. W. N, 
281,.—CAN. 

771 xxxi. pong Py hae DFELLOW vv. 
O’BRIEN, LTD. Net 48 N. B. R. 
227; 67D. L. R. 432 Sh 

771 xxxii. ——.}+—DELANEY . To- 
RONTO Crry (19 21) 64D ne R, 1223 
49 O. L. R. 245.—CAN, 


771 xxxiii. ——.}+-SMITAH v. WEL- 
LAND os Sel (1921), 64 D. L. R. 3495 
60 O. L. R. 252 AN. 
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Sect. 1—What must be proved: Sub-sect. 2, B. 
Sects. 2 & 3.] 


entitled to recover; nor will he, if his men had 
put his barge in such a place that persons using 
ordinary care would run against it; nor, if the 
accident could have been avoided, but for the 
negligence of pltf.’s own men in not being on board 
his barge at a time when it was lying in a dangerous 
Rinoe < EACE v. SEWARD (1829), 4 C. & P. 1086, 


7172. .|—BRIDGE v. GRAND JUNCTION Ry. 
Co., No. 803, post. 
778. .|—TUFF v. WARMAN, No. 726, ante. 
774, ——.]—SPRINGETT v. BALL, No. 372, ante. 
775. ——.|—RADLEY v. LONDON & NORTH 
WESTERN Ry. Co., No. 729, ante. 
776. ——.]—DowseEeTtr v. LONDON, TILBURY 
& SOUTHEND Ry. Co. (1885), 1 'T. L. R. 326, C. A. 
777. ——.j]—H.M.S. Sans PaREIL, No. 731, 
ante. 
778. ——.]—Where a collision has occurred 
between two motor-cars driving in the same 
direction through the breakdown of the car in 
front, the driver of that car is entitled to damages, 
even though he may have acted negligently, if the 
driver of the other car by the exercise of reason- 
able care could have avoided the accident.— 
BURLEY v. HIBELL (1916), 5 L. J. C. C. 58, D.C. 
179. -]}—Pltfs. claimed an indemnity 
against defts. under Workmen’s Compensation 
Act, 1906 (c. 58), s. 6, for the compensation which 
pltfs. had had to pay to the dependants of a work- 
man who had been killed by the negligence of 
defts.’ servants during shunting operations. 
Defts. set up the plea of contributory negligence 
on the part of the deceased workman, & also on 
the part of pltfs., who had employed the deceased 
workman on defts.’ lines during the shunting 
although he was stone deaf:—Held: the true 
proposition in regard to contributory negligence 
was that ‘‘ if a person, while taking no active steps 

















771 xxxiv. ———-.}—-MCCARTHY v. R. ; 771 xiii. 
(1921), 61 D. L. R. 170.—CAN. 

771 xxxv. .}~—If a motorman of 

a street car going at nine miles an 

hour sees a wagon crossing a track 

about 60 feet away he should apply 

Oo 





.}—Pltfs., one of whom 
was the driver & the other a passenger 
in a waggon, brought separate actions 
for damages for personal injuries & 
loss resulting from a collision between 271 
the waggon & a street car :—Held; 
the motorman had been negligent, & 
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in regard to a collision, is injured without knowing 
that he was in imminent danger of being run over, 
although he cotild have known it, & could have 
pecs himself but for his own carelessness, & 

the person who ran over him saw that he did 
not know it, but, having time to stop, negligently 
drove on & ran over him, the person who so caused 
the injury is liable, & the ve of contributory 
negligence fails.”-—PAUL (R. & W.), Lrp. v. GREAT 
EASTERN Ry. Co. (1920), 36 T. L. R. 344. 

780. }—A firm of ship repairers were 
riveting cleats to the weather deck of a steamer 
which, under the authority of the Admlty., they 
were fitting with apparatus for protection against 
mines. The rivets were heated in a furnace on the 
weather deck, & lowered in a bucket through an 
open hatchway to the ‘tween decks, where a 
riveter drove them into holes bored in the under 
side of the weather deck to receive them. The 
steamer was discharging from a hold below the 
’tween decks, & a ‘tween deck hatchway was 
open directly below the open hatchway on the 
weather deck, so that a cargo of jute in the lower 
hold lay exposed. <A boy carrying a red-hot rivet 
in a pair of tongs to the bucket close by the weather 
deck hatchway slipped on the deck, & the rivet 
shot over the coamings & through both the open 
hatchways on to the cargo of jute & set it on fire. 
In an action by the owners of the steamer against 
the ship repairers for damage to the ship & cargo: 
—Held: the damage was caused by the negligence 
of the ship repairers in doing the work as they 
did while the jute was exposed, & the shipowners 
were not ilty of any negligence.—GRAYSON 
(H. & C.) v. ELLERMAN LINE, LrD., [1920] A. C. 
466; 89 L. J. K. B. 924; 123 L. T. 65; 36 7.1L. R. 
295; 14 Asp. M. L. C. 605; 25 Com. Cas. 190, 
H.L.; affy. 8S. C. sub nom. ELLERMAN LINES, Lrp. 
v. GRAYSON (H. & G.), Lrp., [1919] 2 K. B. 514, 
C. A, 

Annotation :—Refd. The City of Edinburgh (1921), 125 L. T. 





negligence by pltf. is at best only a 
matter of doubt, deft. is liable.—CoL- 
MORE-WILLIAMS v. WEIR, [1918] N. Z. 
L. R. 1003.—N.Z. 

lL. ——.J—GRANT 7. DRYSDALE 
(1883), 10 R. (Ct. of Sess.) 1159; 20 
Sc. L. R. 774.—-SCOT. 


his emergency brake at once inste 
first trying to stop by using the hand 
brake; & his failure to do so consti- 
tutes negligence for which the street 
railway co. is responsible in case of 
resulting damage, even if the wagon 
driver was guilty of the initial negli- 
gence.—HKovskE v. MOOSE Jaw ELKc- 
tric Ry. Co., Lrp. (Sask.), [1921] 2 
W. W. R. 762.—CAN. 

771 xxxvi,. ——.)—ScoTr v. PHILP 
(1922), 52 O. L. R. 513.—CAN. 

771 xxxvii. ——.]—CLARKE v. GAU- 
VIN (1922), 50 N. B. R. 94.—CAN. 


771 xxxviii. -}--A pedestrian is 
not confined to the crossing in passing 
over e pubee street or highway. He is 
entitled to cross at any point. If he 
goes Out into the traffic he must be 
allowed to extricate himself in safety. 
A driver of a motor vehicle is not 
entitled merely to sound his horn & 
expect pedestrians to evade him. He 
must be careful to evade the pedes- 
trians.—RaInry v. KELLY (B. C.), 
(1922) 3 W. W. R. 346; 69 D. L. R. 
534.—CAN. 


771 _xxxix. ——.}—CLARK v. CANA- 
DIAN NORTHERN Rys. (Sask.), [1922] 2 
W. W. R. 1123; 67 D. L. R. 674.— 
CAN. 

771 xl. ——.}—YounG & YOUNG vv, 
DEGON Alta.) {1923} 3 D. L. R. 606; 
{1923} 2 W. W. R. 982.—CAN. 

771 xii. —~—.}—LUDLow v. INTER- 
NATIONAL PROVISION Co., [1924] 1 
D. L. R. 324; 56N.S. R. 395.—CAN. 





although the driver of the waggon had 
also been negligent, the motorinan’'s 
negligence was the cause of the acci- 
dent.—BUXMAN v. WINNIPEG KLEC- 
TRIC Co., MEYER v. WINNIPEG ELEC- 
Tric Co., (1925] 3 D. L. R. 635; (1925) 
2W. W.R. 566; 35 Man. L. R. 175.— 


CAN. 

771 xlilil, ——.) — ZELLINSKY v. 
Rant, (1926] 2 D. L. R. 327; [1926] 2 
W. W. R. 474; 37 B.C. R. 119.— 


771 xliv. .]— NIAGARA, ST. 
CATHARINES & TORONTO Ry. Co. vv, 
LAKES & ST. LAWRENCE TRANSIT Co., 
(1926) 1 D. L. R. 897.—CAN. 

771 xiv. .J}—As in the case of 
contributory negligence, so an act of 
one party can only be contributory to 
the injury he complains of, if by the 
exercise of ordinary care the other 
party could not have avoided causing 
the injury.—MADHAVA Hau v. FER- 
IND- ( 894), I. L. R. 17 Mad. 368,— 








771 xivi. ——.}—-DOYLEv. KINAHAN 
(1869), 17 W. R. 679.—IR. 

771 xivii. ——.] —- GAFFNEY v. 
DUBLIN UNITED TRAMWAYS Co., LTD., 
[1916] 2 I. R. 472.—I1IR. 

771 xivili. ——.}—BaLLocu BRo- 
THERS v. JOPP BROTHERS (No, 1) (1904), 
23 N. Z. L. R. 819.—N.Z. 

7171 xlix. ——.}—In an action for 
injuries from negligence, if negligence 
on deft.’s part is proved & contributory 


771 Hi. ——.}-—-MITCHELL v. M'HARG 
& Son, [1923] S. C. 657.—SCOT. 

771 Mi. ---In an = action = for 
damages caused by the negligence of a 
cab-driver in running over p tf. it was 
found that pitf. had been guilty of some 
negligence, but that the driver could, 





with o ry care, have avoided tho 
accident :—Held: as there was an 
immediate connection between the 


driver's negligence & the damage, plttf. 
was not debarred by his own negligence 
which, in a remoter degree, contributed 
to the accident, from rocovering for 

e damage.—VPRIESTLY v. DUMEKYER 
(1898), 15 Ss. C. 394.—S. AF. 





771 liii. -}-If a man negii- 
gently places himself or his property 
na position which renders its subse- 


guent injury possible another person is 
not justified in inflleting such injury 
when by the exerciso of reasonable 
care he can avoid doing s0.—JOHANNEN- 
BURG MUNIOCJPALITY v. SHEPHERD & 
BARKER, {19 6) T. S. 075.—8S. AF. 


771 liv. ——.}—If at the moment of 
an accident both pltf. & deft. have 
been negligent but deft. could still 
avoid the accident by the exercise of 
reasonable care piltf. can recover 
because the proximate cause of the 
accident is not the negligence of pitf, 
but the negligence of deft. in not ual 
that due care which could have avoid 
the injury.— Houston v. CAINE (1917), 
88 N. L. R. 50.—8, AF. 


Part XJ.—ConTRIBUTORY NEGLIGENCE. 


—— Negligence previous to that of 
cause of incapacity.|—-The principle that t a pen 
tributory negligence of pltf. will not disentitle him 
to recover damages, if deft., by the exercise of 
care, might have avoided the result of that negli- 
gence, applies where deft., although not com- 
mitting any negligent act Sota uently to pltf.’s 
negligence, has incapacitated himself by his 
previous negligence from exercising such care 
as would have avoided the result of pltf.’s negli- 
gence.— BRITISH COLUMBIA ELECTRIC Ry. Co., 
Lrp. v. Loacn, [1916] 1 A. C. 719; 85 L. J. P. C. 


23; 113 L. T. 946, P. C. 
Annotation : -—Refd. Singleton Abbey (owner)? o Paludina 
(Owners), The Paludina (1926), 95 L. J. I 


SrEcT. 2.—PROXIMATE CAUSE OF INJURY 
ATTRIBUTABLE TO BOTH PARTIES. 

782. Plaintiff cannot recover.|]—-When the 
cause of the accident is the fault of both, each 
party being guilty of blame which causes the 
accident, . .. the rule of common law says, as 
each occasioned the accident neither shall recover 
at all in it, shall be just like an inevitable accident ; 
the loss shall lie where it falls (LoRD BLACKBURN). 
~——CAYZER, IRVINE & Co. v. CARRON Co. (1884), 9 
App. Cas. 873; 64 1. J. P. 18; 52 Il. T. 361; 
33 W. RR. 2813 5 Asp. M. L. C. 371, H. L. 3 revsg. 
S.C. sub nom. THE MARGARET, 9 P. D. 47, C. A. 


of{nnotations :—Consd. H.M.S. Sans Vareil, [1900] I. 267; 
The Hero, ete P.128; Admiralty Comms. v. 8.8. Volute, 
{1922} 2 A. CL. P29. Retd. ‘he Morgengry & The Black- 
cock, (1900) P. 1; The Ovingdean Grange, (1901) P. 127; 
Auglo-Newfoundland Development Co. t Pacifie Stcait 
Navigation Co., [1924] A.C. 406 ; The Modica, [1926] P. 72. 

entd. Hontestroom (Owners) v. Sagaporack (Owners), 
eae ae oe ners) et. Durham Castle (Owners) (1926), 
a td 14: 


PART XI. SECT. 2. 
782i. Plaintiff cannot 


7182 xi. 





-])—A judgment to pitt. 
for damages caused b 
collision was reverse 


117 


7838. J—If£ the proximate cause of the 
injury is the negligence of pltf. as well as that of 
deft. pltf. cannot recover anything (LINDLEY, 
L.J.).—-THE BERNINA (2) (1887), 12 P. D. 58; 56 
L.J.P.17; 561. T. 258; 35 W. R. 314 ; 6 Asp. 
M. L. C. 15, C.A.;3 affd. sub nom. MILLS y, ARM- 
tela Tur BERNINA (1888), 13 App. Cas. 1, 





Annotations :—Consd. Pag Met. Ry., Heard v. Same 
Cie h ts . T. L. 2. 103. oe anid. itcynoids v. Tilling (1903), 
R Ellerman Lines v. Grayson, 


Refd. Mathews v. London Street 
ram. Co. (1888), 58 L. a: Q. B. 12; The Englishman & 
The Australia, Sey ae . 239; The vapours [1901] 
P. 161; The Duc d’Aumale (No. 2), Bhai e 
Harvest Home, [1904} P. 409; The Circe, (190 a ’P, 1; 
The Hero, {1911}) P. 128; 8.3. Tongariro v. S.S. Drum- 
lanrig, ‘(The Drumlanrig, (1911) A.C. 16; Berg v. Rotter- 
damsche Lloyd Saree 34 T. v. hi. 272; ’Weld-Blundell v. 
Stephens, (1920}] A. C. 956; Anchor "Line (Henderson) 
v. Dundee Harbour Trustees, Ellerman Lines v. Same, 
Thomson, Shepherd v. Same_ (1922), 38 T. L. KR. 299; 
The Koursk, (1924] P. 140. Mentd. Tho Roa (1887), 12 


. 539. 
(1919) 2 YK B. 514. 


P, D. 158; The Orwell (1888), 13 re ue 80 ; Secrutary of 

State for India v. Hewett 1888), 5 » be - Re 

Penner, Palmer v. Answort (1863), 63 ‘988 ; 
dsson v. Hill, (1901) 2 B. G06. * Phe Ch ‘oe8 5 


Havelock. (1906| P.3 :; S.S. Devonshire v. Barge Leslie, 
{1912} A. C. 634; Adinizalty Comrs. v. S.S. Amerika, 
{1917} A. C. 38; The Moliére, ¥ 1925] Pp. 27. 


784. ——- J—It ... the accident was caused 
directly or proximately not only by the negligence 
of the driver of the omnibus but also by the 
contributory negligence of pltf. then judgment 
should be entered for defts. (WALTON, J.).—REy- 
NOLDS v. TILLING (THOMAS), Lrp. (1903), 19 
L. R. 5389; subsequent proceedings, 20 T. L. R. 
57, CU. A. 


Sect. 3.—PLAINTIFF’S KNOWLEDGE OF DANGER. 


785. Whether mere knowledge & voluntary 
acceptance of risk sufficient defence.|—-BEDMAN v. 


T. S. 386.—S. AF. 
d. Contributory ra lhe pa Act, 1924 
— Application of.j}—This was a case 


an automobile 
by the Ct. of 


BuRROWs v. ANTOME (1921), 23 W. A. 
L. R. 94.-—-AUS. 

782 ii. ———.]}—Where in a railway 
level crossing accident case pltf.’s 
cvidence shows that deceased’s death 
was attributable to his own negligence, 
or at least. that it was ax consistent with 
the view that it was so cuused as with 
the view that it was caused by deft.’s 
negligence, pltf. fails.—-CAREY v. VIC- 
TORIAN RAILWAYS ComMRs., [1022] 
V. L. R. 759.—AUS. 

782 iii. -}—HARRIUGAN t. GRAN- 
BY CONSOLIDATED MINING, SMELTING 
& Power Cu. (1908), 14 B. C. R. 8093 
9 W. L. R. 4186.—CAN. 

7182 iv. --—-BERRY v. BRITISH 
COLUMBIA ELECTRIC Ry. Co., Lrp. 
(1913), 18 B. C. R. 175.—CAN. 

782 v. ———.]—JACKSON 1. BRITISH 
COLUMBIA ELecrric Ry, Co. {1917] 

3 °W. W. R. 1046; 24 B. GC. R. 484; 
38 D. L. R. 145. —CAN. 

782 vi. -J—In an action for 
damages for negligence in the driving 
of a vohicle whore it is found that pltf. 
was himself negligent & the negligence 
was concurrent with tho peg gone Of of 
poe which, eg . excessive 8 

both primary & ultimate, 2 
recover.—~U NITED 
ReGina CORPN, nets 3 wy. OW. Rg. 
509 ; a Sask. L. R. 373.—CAN, 











cannot 


782 vii. —-—.]—-JUNSON v. HAINES 
asi), re O. lL. R. 629; 14 0. W.N. 
131; 43 ae L. R. 227.—CAN. 


782 v a ero cones v. 
Busco (Sask, ), (1019) 1 W. W. R. 
99.—OCAN, 

782 ix, ———.}—-EDWARDS CEN- 
TRAL DRAY Co., LTDp., (1922 3 “Ww. OW. 
RK. 758 ; 68D. L. R. 462; 82 Man. L. R. 
108. o CAN. 

———:)—— v. THOMAS 


a ©) (1922), 69 D. tL. "R. 476.—CAN. 


Appeal, on the ground that, on all the 
ov idence, oral & physical, it appeared 
both drivers were negligent, & one was 
not to blame more than the other.— 
WincH v. BOWELL (B. C)., [1922] 2 





W. W. R. 1031; 67 D. L. R. 471.— 
CAN. 

782 xii. aes ee : Mc- 
Kay (Sask.), (1923) 4 D. R. 
1211; oe Ww. w. R. 1288. CAN 

182 ——.J)—KiRK tt. READE 
(ten. a 11923) 1 W. W. R. 1355.— 

782 xiv. -J— When the  neg- 





ligence of. pitf. or that of deft. is the 
sole cause of an accident the matter 
is free from doubt. But difficulty 
inay arise when an accident is caused 
partly by the negligence of pltf. «& 
partly by that of deft. In such cir- 
cumstances it becomes the duty of 
the ct. to endeavour ascertain 
whether the negligent act or omission 
of pitf. or that of deft. was the causo 
of the accident. If the ct. finds itself 
unable to discover to what extent the 
negligence a pltf. or that of deft. 
contributed to bring about the acci- 
dent, deft. is entitled to succeed, for 
in puri delicto tor est conditio defen- 
dentis.—-NANI BALA SEN - AUCKLAND 
TUBE Co., LTp. (1925), 1. L. R. 52 
Cale. 602,-—IND. 

782 xv. .}—A collision at a 
street crossing between an _ electric 
tram & a motor car was due to the 
excessive speed at which both vehicles 
were running & to the’ failure to keep 
a proper lookout & give due warning 
of anpiosch: by both drivers. Neither 
parts could by due care at the moment 

r was realised have avoided 
the collision :—Held: an action for 
damages by the owner of the motor 
car must fail.—JOHANNESBURG MUNI- 
CIPAL COUNCIL t. DARBYSHIRE, (1910) 





in which * a ploa of contributory fault 
or negligence ’”? had been ‘* found pi 
have been established,’ within sect. 
of the above Act. 'Pltt. could a. 
before the statute have recovered ; 
&, the jury having assessed a sum for 
found that the poate 
degrees of fault were equal, pltf. 
should have judgment for one- -half of 
the sum assessed, with costs.— WALKER 
¢. FORBES, 11925] 2D. L. R. 725; 56 
O. faa R. 532 —CAN. 
.}—Tne above Act was 
held not applicable to a case in which 
the negligence of pitf., as found by the 
bate was not the causa causars of the 
njury sustained by Tas from a street 
car; & pltf. was held entitled to re- 
cover the full amount of damages 
awarded by the jury against deft.— 
FARBER v. TORONTO nai ig ace 
COMMISSION, {1925} 2 D. L. R. 729; 
ie Oo. L. R. 537 7.—CAN. 

-—~—MONDOR ¥. aks t, 


> 








ae 
11935) 2 D. L. R. 746; 560.L.R 
pigs 


DGER v. FLINTON 
(B® C. ), (1926) 3 W. Ww. R. 773.—CAN. 

h-— aa — McKITIRIcK 9. 
BYkrs, Leer . L Re. 3423; 58 
O. L. R. 158. 3] GAN. 


PART XI. SECT. 3. 


k. General rule.}—To ony Sale the 
defonce of contributory neg ences AG 
is necessary that there ae be 

direct & positive finding Avert pitt, 
voluntarily incurred the risk.—ScorTr 


—_— —-.]}— 


v. aera COLUMBIA MILLING — 
(1895), 3 B. GC. R. 221; 248. C. 
702.—CAN. 


785 i. Whether eae ath gantry oe & 
voluntary ae eer of 
paveosiate }—Hel oe was ayes & Position 
to see, or ought to have seen, that 
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Sect. 3.—Plaintiff’s knowledge of danger. Sect. 4.} 


aoe LocaL BoarRD or HEALTH, No. 761, 

ante. 

786. ——— Question for jury.]——-CLAYARDS v. 
DETHICK & Davis, No. 630, ante. : 

2 ———.]—Defts. were proprietors of a 
dock & tidal basin, made under the powers given 
by an Act of Parliament, & for the use of which 
they were entitled to receive tolls. In an action 
by pltfs. to recover compensation for the loss of 
their ship in passing from the dock, it appeared 
that the dock & basin were opened on Mar. 3, 
the channel from the dock to the river T., through 
the basin, was intended to be 120 feet wide; but 
at the time of the accident, on Mar. 19, the channel 
had only been excavated to the width of seventy 
feet, leaving a bank on either side, which was in 
course of removal by dredging. At the time when 
the ship went out of the dock the depth of water 
indicated on the sill was 24 feet 6 inches; the 
channel was rather shallower, & the bank on each 
side rose about 3 feet 6 inches; the ship grounded 
on one of these. No notice had been publicly 
given of the state of the bottom of the basin, nor 
was the channel marked by buoys or otherwise. 
On Mar. 8, a larger vessel, with the same pilot, 
had got safely out, & he knew the condition of 
the basin :—Held: it was the duty of defts. to 
tuke reasonable care that their dock & basin were 
kept so free from obstruction as that those who 
used them might do so without danger to their 
lives & property ; defts. were guilty of negligence ; 
&, assuming the knowledge of the pilot to be the 
knowledge of pltfs., pltfs. were entitled to recover, 
inasmuch as, the obstruction having been caused 
by the wrongful act of defts., pltfs. were not pre- 
cluded from recovering for the injury resulting 
from the negligence of defts., unless the pilot, in 
attempting to take the ship out of dock, was 
guilty of a want of common prudence. 

Clayards v. Dethick & Davis, No. 630, ante, is a 
direct authority, that where danger has been 
created by the wrongful or negligent act of another, 
if a man, in the performance of a lawful act, 
voluntarily exposes himself to that danger, he is 
not precluded from recovering for injury resulting 
from it, unless the circumstances are such that 
the jury are of opinion that the exposing himself 
to that danger was a want of common or ordinary 
prudence on his part (COCKBURN, C.J.).— THOMP- 
SON v. NORTH. EASTERN Ry. Co. (1862), 2 B. & S. 
110; 31L.J.Q.B.194; 6L.T. 127; 8 Jur. N.S. 
991; 10 W. R.404; 1 Mar. L. C. 207; 121 BE. RR. 
1012, Ex. Ch. 

Annotations :—Refd. Wyatt v. G. W. Ry. (1865), 6 B. & S. 
709; The Excelsior (1868), L. R. 2 A. & KE. 268; Lax v. 
Darlington Corpn. (1879), 5 Ex. D. 28. 

788. Entering vehicle when driver per- 
ceptibly drunk.]|—There is no contributory negli- 
gence on the part of anyone in merely getting into 
# vehicle & allowing himself to be driven, although 
the driver be perceptibly drunk.—R. v. JonEs 
(1870), 22 L. T. 217; 11 Cox, C. C. 544. 

Annotation :~-Refd. Pratt v. Patrick, [1924] 1 K. B. 388. 
789. Effect of warning of danger.]—A person 

who keeps an animal accustomed to attack & bite 

mankind, with knowledge that it is so accustomed, 








both gates were open, & that be 

80, he should, if he elected to conte 
on platform, have used extra 
precaution to ensure his own safety, 
& not having done so, he was guilty 
of contributory negligence, which was 
the direct cause of the ‘accident. — 7 

EARY v. ILWAYS CoMR. (1902), 
4 W. A. L. R, 136.—AUS. ( ) 


785 ii, ——.}—HompPurzgy v. Walt 


39 8.—OAN. 


(1874), 22 C. P. 580.—CAN. 


785 ill, ——-.}—HARRIS »¥. 
STREET Ry. Co. (1907), 39 S.C. R. 


ge ors a 
MOND (1913), 18 B.C. BR. 878.— 


KSPOINTES 1. 


785 Ve —oe,} = SMITH v. 


NEGLIGENCE. 


is primé facie liable in an action on the case at the 
suit of any person attacked & injured by such 
animal, without any averment in the declaration 
of negligence or default in the securing or taking 
care of it. The gist of the action is the keeping 
of the animal after knowledge of its mischievous 
propensities. Qu.: whether, to an action on the 
case for injury caused as above stated, it would be 
a defence that the injury was occasioned solely 
by the wilfulness of plti., after warning.—MAY v. 
BURDETT (1846), 9 Q. B. 101; 16 L. J. Q. B. 64; 
7. T. O. 8. 253; 10 Jur. 692; 115 E.R. 1213. 


Annotations :—Apld. Jackson v. Smithson (1846), 15M. & W. 
563. Consd. Card v. Case (1848), 5 C. B. 622. a. 
Filburn v. People’s Palace & Aquarium Co. (1890), 25 

. B. D. 258. Consd. Marlor v. Ball {1900 16 T. L. lt. 
239; Baker v. Snell, [1908] 2 K. B. 825. efd. Cooke v. 
Wari (1863), 2 H. & C. 332; Smith v. Cook (1875), 1 

. B.D. 79; Jones v. Lee (1911), 106 L. T. 123. Mentd. 
ill vy. Balls (1857), 2 H. & N. 299; Vaughan v. Taff Valo 

Ry. (1860), 6 Jur. N. 8, 899; Fletcher v. Rylands (1866), 

L. R. 1 Exch. 265 Charing Cross, West. End & City 

Electricity Supply Co. v. London Hydraulic Power Co. 

(1914), 83 L. J. K. B. 1352. 


790. Warning from defendant—Circum- 
stances amounting to warning.|—Where a person 
who is charged with negligence seeks to discharge 
himself by showing that there was negligence In 
pltf., inasmuch as he had warning of the danger, 
deft. must show that such warning came either 
from himself, or under circumstances which 
rendered it the duty of pltf. to act upon it. 

Accordingly, in an action for injury done to 
pltf.’s vessel by the anchor of deft.’s vessel striking 
her, it appeared that one of the crew of pltf.'s 
vessel had been informed by one of a third vessel 
that his, the informant’s, vessel was about to 
leave her then station, because there was an anchor 
somewhere near her &, this being relied upon 
to charge pltf.’s party with negligence in not 
avoiding the danger :—Held: to be no answer to 
the action.—VENUS v. PEARSON (1830), L. & 
Welsb. 160; 8L. J. 0.8. K. B. 263. 

Danger relating to carriage of persons.|—Scc 
CARRIERS, Vol. VIII., pp. 71 et seq. 

Effect of servant’s knowledge of danger-—On 
liability of master.]—See Part X., Sect. 1, sub-sects. 
2, 4, ante. 

On Hability of third party—Servant’s position 
no better than that of master.|—-See MAsTER & 
SERVANT, Vol. XXXIV., p. 143, Nos. 1575, 1576. 
Knowledge of pilot.|——See SHIPPING. 
Compare Part I., Sect. 2, sub-sect. 3, D., ante. 








Sect, 4.—PLAINTIFF’S ACTS IN EMERGENCY. 


791. General rule.|—A ship has no right, by its 
own misconduct, to put another ship into a situa- 
tion of extreme peril, & then charge that other 
ship with misconduct. My opinion is that if, in 
that moment of extreme peril & difficulty, such 
other ship happens to do something wrong, s0 as to 
be a contributory to the mischief, that would not 
render her liable for the damage, inasmuch as 
perfect presence of mind, accurate judgment, & 
promptitude under all circumstances are not to be 
expected. You have no right to expect men to be 
something more than ordinary men (JAMES, L.J.). 


CULTER SCHOOL BOARD (1898), 1 ¥F. 
Ct. of Seas.) 5; 36 Sc. L. R. 8; 6 


LONDON §. lL, T. 152.—SCOT. 


785 vi. ———-.J—M‘MANvus . ARMOUR 
(1901), 3 F. (Ct. of Seas.) 1078; 38 
fo, L. R. 791; 98. L. T. 139.—SCOT. 

786 i.—— Question for jury.}— 
PORTLAND CORPN. v. GRIFFITHS (1885), 
11 8. OC. R. 333.——OAN. 


AL: 


MarRy- 


Part XI.—ConTRIBUTORY NEGLIGENCE. 


—THE BYWELL CASTLE (1879), 4 P. D. 219; 41 
L. T. 747; 28 W. R. 293; 4 Asp. M. L. O. 207, 


a 


Annotations :—Consd. Woodley v. Michell (1883), 11 Q. B. D. 
47. Appryd. Tasmania (Owners & Owners of Freight) v. 
Smith & City of Corinth (Owners), The Tasmania Ab 

Cas. 223; S.S. Utopia v. 8.8. Primula, The Utopia, 


15 App. . H 
[1893] A.C. 492. Oonsd. Dulicu v. White, [1901] 2 K. B. 
669. Apld. The Koning Willem II, (1908] P. Ha ou 


8.8. Orduna v. Shipping Controller, [1921] 1 
Apld. United States Shipping Board v. Laird Line, [1924] 
A. C. 286. . Stoomvaart Maatschappy Nederland 
v. Peninsular & Oriental Steam eters on Co. AAA 


5 App. Cas. 876; The Frankfort (1 - T. 664; 
The S. Volute, 


90 
ero, [1911] P. 128 ; Admiralty Comrs. ». 8. 
(1922})1 A.C 


. C, 129; 8.8. Singleton Abbey v. 8.8. Paludina, 
[1927] A.C. 16. Mentd. The Harton (1884), 50 L. T. 370. 


792, ———.]|—The colliding ship having been 
navigated in circumstances of instant peril with 
reasonable care & askill:—Held: it was not 
answerable for the collision.—UTor1a (OWNERS) v. 
PRiMULA (OWNERS & MASTER), THE UTOPIA, 
[1893] A. C. 492; 62 L. J. P. C. 118; 70 L. T. 
47; OT. L. R. 542; 7 Asp. M. L. C. 408; 1 RK. 
394, P. C. 

Annotations :—Refd. The Snark, (1900) P. 105 ; The Manor- 
bier Castle (1923), 129 L. T. 31. entd. Arrow Shipping 

Co. v. Tyne Improvement Comrs., The Crystal, 18944 


A.C. 508; The Itipon City, [1897] P. 226; The Tervacte, 
[1922] P. 259; The Sylvan Arrow, [1923] P. 220. 


_ 798. -]—While pltfs., husband & wife, were 
in a shop as customers a skylight in the roof of the 
shop was broken, owing to the negligence of con- 
tractors engaged in repairing the roof, & a portion 
of the glass fell & struck the husband, causing 
him a severe shock. His wife, who was standing 
close to him at the time, was not touched by the 
falling glass, but, reasonably believing her husband 
to be in danger, she instinctively clutched his arm, 
& tried to pull him from the spot. In doing this 
she strained her leg in such a way as to bring about 
@ recurrence of thrombosis. In an action to 
recover damages from the contractors :—Held : 
the husband was entitled to damages, & the wife 
was also entitled to damages, inasmuch as what 
she did was, in the circumstances, a natural & 
proper thing to do. 

If a person is not to be held guilty of contribu- 
tory negligence because he, acting instinctively for 
his own preservation does that which a reasonable 
man under those conditions would do I cannot 
sec why he should be any more held to be guilty of 
contributory negligence if he does his instinctive 
act for the preservation of his wife or child, or even 
of a friend or stranger (Swirt, J.).—-BRANDON v. 
OSBORNE, GARRETT & Co., {1924} 1 K. B. 548; 
03 L. J. K. B. 304; 130 L. T. 670; 40 T. L. RK. 
235; 68 Sol. Jo. 460. 

784. Choosing hetween two risks.|—JONEs v. 
Boyce, No. 79, ante. 

795. -]—Where by the negligence of deft. 
pe is placed in a position of danger, & to escape 

rom it must run the risk of an alternative danger, 
& he does so attempt to escape, deft. is liable for 
the consequences of such alternative danger. 
Aliter if pltf.’s position be one of inconvenience 
only; though a ition of great inconvenience 
may justify running the risk of a slight danger. 
Therefore, where the door of a railway carriage 
flies open & exposes a passenger to inconvenience 
only, he cannot make the railway co. liable for an 
accident caused by his falling out in trying to shut 
it.—ADAMS v. LANCASHIRE & YORKSHIRE Ry. Co. 
(1869), L. R. 4 C. P. 739; 38 L. J.C. P. 2773 20 
ype RL & Richard (1871), ~~ 

‘ imate ° ena Gai 

eee ton Diath, Goo oe Met. Wty. (STS), Le Re 8 

. B. 161. Apld. Robson v. N. E. ee (1875), L. I. 10 
GU aty  Logye, Minor, 806, Ns,” an 
Refd. Dullou v. White, (1901) 2 K. B. 669; Janvicr v. 
Sweoncy, (1919) 2 K. B. 316, 
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796. -.|—A wooden apparatus, technically 
called a “ slide,’’ & used for lowering casks & other 
heavy & bulky goods from vans in the street into 
defts.’ blacklead warehouse, was placed across 
the pavement or footway of the street from the end 
of their van to the opening into the cellar of their 
warehouse, during the hours prohibited by the 
Metropolitan Police & Metropolitan Streets Acts, 
for using the same for that purpose, thus blocking 
the footway so that foot passengers were obliged 
either to get over the slide or to go round by the 
horses’ heads in the roadway, or to wait until the 
obstruction was removed. 

The ‘‘ slide ’’ was very slippery from blacklead, 
& in his attempt to get over it a foot passenger 
slipped, lost his footing, & fell, receiving serious 
injuries; & in an action against defts. for 
negligence the Lord Chief Justice directed the jury 
that defts., being admittedly guilty of an illegal 
act, were bound to guard the public against injury 
ensuing therefrom. The jury found that pltf. had 
only acted reasonably & prudently in what he 
did, & gave him a verdict for £300 damages :— 
Held: the judgment entered for plitf. was right, 
as it was for the jury to decide what was the proper 
course for him to adopt in all the circumstances, & 
to say whether or not his attempt to get over the 
‘* slide’? was the act of a reasonable & prudent 
man. 

The opinion expressed by LoRD ESHER, M.K., 
when he was Brett, J., in Adame v. Lancashire & 
Yorkshire Ry. Co., No. 795, ante, that ‘if the 
inconvenience is so great that it is reasonable to 
get rid of it by an act not obviously dangerous, 
& executed without carelessness, the person causing 
the inconvenience by his negligence would be 
liable for any injury that might result from an 
attempt to avoid such inconvenience,’ approved 
of & acted on.—LEE v. Nixry (1890), 63 L. T. 
285; 54 J. P. 807, D.C. 

797. .|—Defts., owners of a shipbuilding 
yard on the Mersey, being about to launch a vessel, 
gave the usual notices, & arranged with the owners 
of some moorings nearly opposite to pay half the 
cost of removing the buoy marking their position. 
Pitfs.’ ketch, which was coming up the river on the 
morning of the intended launch, finding the wind 
falling light, & with a view to bringing up, let her 
anchor drag, &, fouling the moorings, the vessel 
remained fast. Messages were sent by defts. to 
the master of the ketch to move her, &, finally, 
a tug, whilst offering to tow the ketch away, 
delivered a letter advising her master to slip, & 
stating that defts. would not be responsible for 
any damage to the ketch or for any accident to 
any person on board. The master of the ketch, 
however, thinking his vessel was out of the zone 
of danger, refused to slip without an undertaking 
from defts. that they would be answerable for the 
cost of the anchor if lost. Defts., not deeming it 
prudent to incur the risk of further delay, launched 
the vessel, which struck the ketch. In an action 
of d e by collision, brought by the owners of 
the ketch, the President found that the master 
of the ketch had no right to make it a condition 
before moving that defts. should give an under- 
taking to replace the anchor, & that he was at 
fault for not slipping his chain & removing to a 
place of safety, but that defts. were alone to blame 
as they had, for their own purposes, & to pltfs.’ 
moa k launched the vessel without regard to the 

ossible consequences to pltfs.’ ketch & her crew. 
ltfs.’ negligence, therefore, did not: excuse defts., 
because they might, by the exercise of carc, have 
avoided the mischief which their deliberate action 
caused :—Held: pltfs.’ ketch was alone to blame, 
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Sect. 4.—Plaintiff’s acts in emergency. Sect. 5.) 


for defts. reasonably chose that which they believed 
to be the lesser of two evils, & risked the slight 
chance of injuring the ketch in order to avoid the 
serious risk to life & property which would result 
from postponing the launch.—THE HIGHLAND 
Loc, [1911] P. 261; 80 L. J. P. 121; 105 L. T. 
764; 27T. L. R. 510; 12 Asp. M. L. C. 68, C. A. ; 
affd. sub nom. KETCH FRANCES (OWNERS) v. 
HIGHLAND LocH (OWNERS), THE HIGHLAND 
LocH, [1912] A. C. 312. 
-.]—See, further, SHIPPING. 

798. Applicable only to personal danger. |-—— 
The proposition laid down in Adams v. Lancashire 
& Yorkshire Ry. Co., No. 795, ante, that if a 
person is put by the negligence of another person 
in a situation of ‘‘ alternative danger,’ that is to 
say that he will be in danger if he remains still & 
in danger if he attempts to escape, any injury which 
he may sustain in attempting to escape is a conse- 
quence of the original negligence, applies to 
personal danger only & does not extend to danger 
to property.—S.S. SINGLETON ABBEY v. SS. 
PALUDINA, [1927] A. C. 16; 95 L. J. P. 135; 
sub nom. THE PALUDINA, 135 L. T. 707, H. L. 

799. Third party in peril through negligence of 
defendant—Plaintiff injured in attempted rescue. ]— 
R., an under-viewer at one part of a coal mine, 
having reason to suppose that the life of H., a 
fellow workman in another part of the mine, was 
in danger, lost his own life in the attempt to save 
that of H. R. did not at the time of going to the 
place where H. had been at work know that there 
was a poisonous gas there, but he was seriously 
affected by it on his way to rescne H. R. had, 
nevertheless, proceeded to where H. was lying, & 
on returning with H.’s body had himself been 
killed by the gas. HR. had gone on the occasion in 
question to a part of the mine where he had not 
been sent by any superior servant of his employer : 
—Held: the fact that H., after he had been 
affected by the gas, had persisted in his attempt 





PART XI. SECT. 4. 


799 i. Third party in peril through 
. _Dininittf an. only means of saving her :—Held:; the 
Fie piety ie! Gane ete administratrix could not recover, for 


deceased was 
nog. 
act, 


ment of claim alleging, in effect, that 
a child about two years of age had 
fallen on the track of defts.’ street 
railway on a public street in the city; 
that one of defts.’ cars was approach- 
ing the child at a high rate of epeed, & 
that owing to the negligence of the 
motorman in chargo of the car in not 
stopping it, the child’s life was en- 
dangered without negligence on her n. 
part; that pltf., observing this, 
necessarily rushed in front of the car 
in an attempt to save the child, & that, 
owing to the motorman’s negligence 


ence, 


301.—CAN. 
duct.}-—TREE v. 





would have been killed had not de- 
ceased pushed her off, which was the 


guilty of contributory 
his own direct & 
owever praiseworthy, being the 
cause of the accident.—ANDERSON 1. 
NORTHERN Ry. Co. (1875), 25 CG. P. 


m. Reasonableness of plaintiff's con- 
CRENIN (1213), 15 

W. A. L. R. 47.—AUS 
-}—Where a man, acting as 
@ reasonable man would ordinarily 
do under the circumstances, 
tarily places hitnself in a position of 
danger in the hope of saving his pro- 


NEGLIGENCE. 


to rescue H. was no bears of his ps Pace 

ilty of contributory negligence.—Ko , 
Nokwnarkx Trranic Co. (1884), 1 T. L. R. 117, 

800. ——- ———.]— BRANDON v. OSBORNE, GAR- 
RETT & Co., No. 793, ante. 

801. Plaintiff in position of inconvenience only.) 
—ADAMS v. LANCASHIRE & YORKSHIRE Ry. Co., 
No. 795, ante. 

802. Reasonableness of plaintiff’s conduct— 
Question for jury.|— Where a party, by his own 
negligent or wrongful act, deprives another of 
sufficient presence of mind to take advantage of a 
warning given to avoid any danger or accident 
that may happen to him from that act, such 
warning will not discharge the wrongdoer from 
liability. 

Whether pltf. was deprived of his presence of 
mind by the act of deft. was a question for the 
jury ( BAYLEY, J.).— WOOLLEY v. SCOVELL (1828), 
3 Man. & Ry. K.B.105; 7.3.0.8. K. B. 41. 


Compare Part I., Sect. 2, sub-sect. 3, C., ante. 


Sect. 5.—DOCTRINE OF IDENTIFICATION. 


803. Identification of passenger with driver of 
vehicle—Driver guilty of contributory negligence— 
Whether passenger disentitled to relief.)—Case for 
the negligent management of a train of railway 
carriages, whereby it ran against another train, 
in one of which pltf. was riding, & injured him. 
Plea, that the parties having the management of 
the train in which pltf. was, managed it so 
negligently & improperly, that, in part by their 
negligence, as well as in part by deft.’s negligence, 
deft.’s train ran against the other, & caused the 
injuries to pltf.:—-Held: (1) the plea was bad in 
substance for not showing that the parties under 
whose management pltf. was were guilty of negli- 
gence. . 


in a dangerous posuen through the 
negligence of another, & in pv iestin Soaerd 
to avert danger impending thereby is 
injured, he will not be without remedy 
against such other petron for damages 
suffered, if in making the attempt he 
did what a eoteraetae peace’ nan, 
impelled by the instinct of self preserva- 
tion would have done. In such cir- 
cumstances the ct. will not imply 
contributory negligence merely on the 
ground that a hasty attempt to avort 
a suddenly impending danger was ill 
udged.—NEWMAN wv. Kast LONDON 
OWN COUNCIL (1895), 12 8. C. 62.— 


volun- _ AF. 
r. ——.]—BOUGHEY v. 
(1904) T. S. 394.—8. AF. 


wilful 


BREDELL, 


in not stopping the car or reducing 
its epeed, he was struck & injured by 
the car, discloses a good cause of 
RHI Ne CO ada washes ELEc- 
TRic Ry. Co. » 19 Man. L. 

412.—CAN. e 


1. Plaintiff killed in rescue.}—A 
woman was walking down the wharf 
on the outside of the western track, 
& on meeti some men coming up 
she, apparently to avoid them, stepped 
across on to the centre track, not 
observing a gravel train backing down 
along it. Just as the train was upon 
her one of these men, observing her 
danger, jumped on to the track & 
bed ed her off, but for some reason 

esitating for a moment was himself 

struck by the train & killed. In an 
action by the administratrix of de- 
the jury found that defts. were 

guilty of negligence, & that neither the 
woman nor deceased was guilty of 
contributory negligence, & that she 





perty from probable injury to the life 
or property of others, & sustains hurt, 
the person whose negligent act has 
brought about the dangerous situation 
is responsible in damages.—CONNELL 
vo. PrRescotr Town (1892), 20 A. R. 
49; affd. (1893), 22 8. C. R. 147 
CAN. 

o. 


-J—Pltf. having the right to 
be where he was, & the whole event, 
from the moment he discovered his 
danger to the time he was struck, 
having happened in the course of a 
few seconds, he was not to be held to 
the obligation of selecting the best 
possible means of escape.——-RICKETTS 
wv. SyDNEY & GrLacke Bay Ry. Co. 
(1905), 37 N. 8S. R. 270.—CAN. 


-J-——-HAIGH v. GRAND TRUNK 
Wwe neo eee Be 
153.—CAN. . ee 


-.]}-~Where a person is placed 








p. 
PACIFIC 


t. ——.]—OGDEN v. JACKSON (1910), 
31 N. L. KR. 143.—S. AF. 

a. Deliberate acceptance of danger 
by PG ee by deft.’s negii- 
gence his four horse team ran away & 

itf. ran out to stop them & received 
njuries :—~Held: pltf. could not re- 
cover damages as he failed to show 
that any person was in danger when he 
tried to stop the horses..—McDONALD 
vo. BURR feet) (1919) 3 W. W. R. 
$25.—CAN. 


PART XI. SECT. 5. 
803 i. Ident ton of passenger with 


eed, negl her passenge 
cab, approached a railway crossing, 
where a train could be seen at a dis- 
tance of three quarters of a mile. The 
driver did not see the train, which 
was @ vory long one, until the horses’ 


Part XI.—ContRIBUTORY NEGLIGENCE. 


(2) The rule of law is . . . that although there 
may have been negligence on the part of plté. 
yet unless he might -«. have avoided the 
consequences of deft.’s negligence, he is entitled 
to recover; if by ordinary care he might have 
avoided them he ‘6 the author of his own wrong 
(PARKE, B.).—BRIDGE % esi JUNCTION Ry. 
Co. (1838), 3 M. & W. 2 1 Horn & H. 26; 
1560 BE. R. 11384; sub eats ee v, GRAND 
JUNCTION Ry. Co., 6 Dow]. 340. 


Annotations :——As to (2) Consd. Davies v. Mann (i842). 10 
M. & W. 546. Apprvd. General Steam Na tion Co. v. 
fonkin (1844), 4 Moo. P. Cc. C. 314. Refd. Holden v. 
Liverpool New Gas & Coke Co. (1846), 3 C. B. 1; Thoro 

good v. Bryan, Nee Perinat? ae (1849), 8 C. B. 115: Diies 
v. Petloy (1850), 15 Q. B. 276; Dowell v. General Steam 
tion Co. tae 5 ‘. & ’B. 195; © 


Nav Caswell v. Worth 
(1856), 5K. & B. 849; Tuff rv. Warman (1868), 5 C. B.N.S. 
573; Witherley v. Regent’s cane Co. (1862), 12 C. B. 
N.S.2; The Thuringia (1872), 41 L. J. Adm. 44; Arm- 
strong v. L. & Y. Ry oy ae R. 10 Exch. 47; The Vera 
Cruz (No. 1) ( 1884), P. D. 88; Mills v. Armstrong; The 
crnina (1888), 1: App. Cas. 1; Ellerman hart sf 
Grayson, Wr 2 K. B. 514. Generally, Mentd. 
Waters (1848), 1 Don. 356; Evison v. farshall kee), 
32 J. P. 691. 
804. —— —THOROGOOD v. BRYAN, 








‘ATTLIN v. HILLS (1849), 8 C. B. 115; 18 L. J. 
C. P. 386; 13 L. T. O. S. 284; 137 E. R. 452. 


Awnotalions. NF. vue Milan el. hoshe ass. Folld. 


Gverd. ati Ry. (1875), 0 Exch. 47. 
Overd. - v. “dpnmteong The Be f 1888), 13 App. 

S.S. Tongariro v. S.S. Drumlanrig, The 
Dimataite serine A. C. 16, S.S. Devonshire tv. 


Co 
Refd. Hutchinson v. York, 
(1850), 56 Exch. 343; Tuff v. 


Barge Lesl  tDIe) A.C. 634, 
Newcastle & Borwick Ry. 


Vane (1857), 2 C. B. N.S. 740; The George & Richard 
(1871), 24 L. T. 717; Smith v. Brown (1871), 24 L. T. 
$08 ; Child v. Hearn (1874), L. a - Exch. 176; The City 


of Manchester (1879), 40 L. T. 


ht v. Tedcastle 
(1881), 6 App. Cas. 217; sa 


Chartered i mentile Bank of 
India v. Ne thorlands India Steam Navigation Co. (1883), 
10 Q. B. D. 6 2 © Vera Cruz (1884), 53 L. J.P. 33; 
The Sara (1887), 12 P. D. 158; Mathews v. London Street 
Tram. Co. (1888), 58 L. J. 12; Cory v. France, 
Fenwick, [1911] 1 K. B. 114; The ‘Seacombe, The Devon- 








shire, [1912] P. 21; Aduniralty Comrs. t. S.S. Amerika, 

1917) A. C. 38. Mentd. Re Palmer, Palmer v. Answorth 

(1893), 62 L. J. Ch. 

805. ——- -J|—RicBy v. Hewitt, No. 
119, ante. 

806. —Pitf., one of the 











travelling inspectors of the carriage & waggon 
department of the L. & N. W. Ry. Co., was 
travelling under a pass from them, in one of their 
carriages, on a journey from Leeds to Manchester. 
Near C. station, & on the line of defts., over which 
the L. & N. W. Ry. had running powers, the train 
in which pltf. was travelling came into collision 
with a number of loaded waggons, which were 
being shunted from a siding by defts., & he was 
injured. There was evidence of negligence on the 
part of the driver of pltf.’s train in travelling at too 
great a speed, so as to be unable to stop when he 
came in sight of the danger signal, which had been 
hoisted by defts. The jury found that the accident 
was caused by the joint negligence of defts. & the 
L. & N. W. Ry. Co. :—Held: pltf. was so far 
identified with the L. & N. W. Ry. Co. that he 
could not recover.—ARMSTRONG v. LANCASHIRE & 
YORKSHIRE Ry. Co. (1875), L. R. 10 Exch. 47 ; 
44 L. J. Ex. 89; 33 L. T. 228; 39 J. P. 136; 23 
W. R. 295. 

An tons :-—Refd. Hall v. N. E. Ny. (1875), = L. T. 306 ; 


notat 
The City of Manchester VANTIN 40 L. T. ; Charte rterod 
Mercantile Bank of India v. Netherlands yb Navigation 
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Co. (1883), 10 Q. 531; Mills . gone The 
pernins 5 Dromanrig, Th 18 | App. Cas. 1; fovil A. Te nee Tis 
e 

Rook. [1924) i. 











807. J—A_ collision having 
occurred between the steamships Bushire & Bernina 
through the fault or default of the masters & crews 
of both, two persons on board the Bushire, one 
of the crew & a passenger, neither of whom had 
anything to do with the negligent navigation, were 
drowned. The representatives of the deceased 
having brought in the Admlity. Div. actions in 
personam against the owners of the Bernina for 
negligence under Lord Campbell’s Act, 1846 
(c. 93):—Held: (1) deceased persons were not 
identified in respect of the negligence with those 
navigating the Bushire; (2) their representatives 
could maintain the actions; & could recover the 
whole of the damages, the Admlty. rule as to half 
damages not being applicable to actions under 
Lord Campbell’s Act. Thorogood v. Bryan, No. 
804, ante, & Armatrong v. Lancashire & Yorkshire 
Ry. Co., No. 806, ante, overd.—MILLS v. ARMS- 
TRONG, THE BERNINA (1888), 13 App. Cas. 1; 
57 L. J. P. 65; 58 L. T. 423; 52 J. P. 212 ; 36 
W. R. 870; 4 T. L. R. 360; 6 Asp. M. L. C. 257, 
H. L.; aff. THE BERNINA (2) (1887), 12 P. D. 58, 
C. A. 


Annotations :—-As to (1) Apld. Mathews v.. London Street 
Tram. Co. (1888), 58 L. J. Q. B. 12. nsd.8.S. To erin 
v.8.S. Druinlanrig, The Drumlanrig, {1911} ne C. 16. 
Secretary of State for India v. Hewett (1888), 5T.L. R. 152; 
The Frankland, 11901) P.161; The Ducd nee (No. 2), 
[1904] P. 60; The Harvest Home, [1904] P. 409; The 
General Havelock, [1906] P. 3,n.; S.S. Devonsbire v. 
Barge Leslie, (1912) A. C. 634; Berg v. Rotterdamsche 
Lloyd (1918), 34 T. L. R. 272; The > Kurs, {1924] P. 140. 
As to (2) Consd. The Circe, [1906] P Refd. The Orwell 
(1888), 13 P. D. 80; The E tichnisn & The Australia, 
arte PP; 230 "§.8. Devonshire vt. Perce. Penphar {1912) 

634; The Moliére, [1925] P. 27. Naa 4 d. 
eee v. Met. Ry., Heard v. ae aoe Md TT. % 103 ; 
Reynolds v. Tiling (1903), 1 . 539; ihe Hero, 
{1911} P. 128; Ellerman Vince. aa. son, {1019) 2K. B. 
514. Mentd. The Sara (1887), 12 P. D. 158; Re Palmer, 
A tameoey gets hy 3), 62 re J. Ch. 988 ; Davidson rv. 


Hill, [19 a 606 dmiralty Comrs. v. S.S. 
Amérika, Tous A. 38:  Woa-Biuedell v. Stephens, 
[1920] A. C. 956; Raekoe Line (Henderson) vr. Dundee 


Harbour’ Trustees, Ellerman Lines vr. Same, Thomson, 
Shepherd r. Same (1922), 38 T. L. R. 299. 


808. ——.J]—In an action by a 
passenger on an omnibus, against the owners of 
a tramway car, for compensation for injuries sus- 
tained in a collision, the direction of the jury since 
the decision of the House of Lords in Alills v. 
Armstrong, The Bernina, No. 807, ante, should be, 
‘* Was there negligence on the part of the tramway 
car driver which caused the accident? if so, it is 
no answer to say that there was negligence on the 
part of the omnibus driver’: pltf. in such a case 
not being disentitled to recover by reason of the 
negligence of the driver of the omnibus on which 
he was a passenger.—_MATHEWS v. LONDON STREET 
TRAMWAYS Co. (1888), 58 L. J. Q. B. 12; 60 
L. T.47; 52J.P.774; 5T. L. R. 3, D.C. 

809. "7 — PIKE tv. LONDON 
GENERAL OMNIBUS Co. (1891), 8 T. L. R. 164, 
D.C. 

Identification of cargo with ship.|—See SHIPPING. 

Plaintiff a young infant—Contributory nL 
of tad having charge of infant.|—Sec - 471 
ante. 














feet were on the rails, & it was within GRrAT WESTERN Ry. Co, (1868), 27 once eras LACKLER v. MCEL- 
seventy feet, & he then tried to cross U.C. R. 382.—CAN. sipeteny ‘tsis) R. N.S. W. 487 5 
- front of ae but eee cat ee Pathe 803 ii, —— ——- ——.]—Rastricok 30N.8 Ww. e 126.—AUS. 
overturned :—He 16 ver’s : . i 
negligence was so far the causo of the 4; GREAT WESTERN Ry. Co. (1868), 27 og. raentification of bailur & bailee.|— 
accident that af pict. could not recover, 808 | il Stel eee ts al ACH D The doctrine of identification of bailor 
statu tory oblige eto ce ce BRITISH © IA ELECTRIO Ry. Co., to “tin abit - applicable In relation 
statu oO on ve a fence “s or nD — 7 
te” Daas joonmaee i Paes Lp. TDS 1) BG. 177.—CAN. Nat ALEXANDER), LTD., 

intl - ratels it.—-NICHOLIS  v. b. Identification of soldier with com- eail a L R. 274.— 
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Sect. 6.—IN ACTIONS i LORD CAMPBELL’S 
See Part XIII., Sect. 2, sabeasels 7, B., post. 


Sect. 7.—BY CHILDREN. 
See Part VII., Sect. 4, ante. 


Sect. 8.—PARTICULAR INSTANCES. 


Agent—Plea in action for account by principal.]— 


See AGENCY, Vol. I., p. 431, Nos. 1230, 1231. 
Animals.]—See ANIMALS, Vol. II., pp. 239, 240, 
Nos. 247-252. 
Carriers.}—See CARRIERS, Vol. VIII., pp. 71 
ct scq.; RAILWAYS, TRAMWAYS & LIGHT RAILWAYs. 


NEGLIGENCE. 


Criminal cases.]—See Criminal Law, Vol. XV., 
. 802, Nos. 8694-8700. 
Factories.]—See aca Vol. XXIV., 
PP ires caused by locomotives.|—Sce RAILWAYS. 
Gas companies.|—See Gas, Vol. XXV., p. 484, 
Nos. 81-84. . 
Highways.|-—Sce ae Vol. XXVL, 
. 446-448, Nos. 1634-1638. : 
gi eo Inns & INNKEEPERS, Vol. XXIX., 
pp. 138-15, Nos. 170-198. ty 
Party walls.|—See BounpaRiEs, Vol. \V il., 
p- 300, No. 237. ‘ 
Railways.]|—See Carriers, Vol. VIII, pp. 9 
et seq. ; ohm ear . 
Shipping.|—See SHIPPING. 
sea pac Liability Act.|—Sce Master & SER- 
VANT, Vol. XXXIV., p. 232. 


Part XII.--Damages. 


SEcT. 1.—NECESSITY FOR PROOF OF DAMAGE. 


See, generaliy, ACTION, Vol. I., pp. 26-29, Nos. 
216-232 ; Damages, Vol. XVII., pp. 84-87, Nos. 
36-58. 

810. General rule—Damage _ essential.]|——-The 
gist of an action for negligence seems to me to be 
the harm to person or property negligently per- 
petrated. In a certain class of cases the mere 
violation of a legal right imports a damage. 
** Actual perceptible damage,” says PARKE, B., 
in Embrey v. Owen (1851), 6 Ex. 353, at p. 368 “ is 
not indispensable, as the foundation of an action ; 
it is sufficient to show the violation of a right, in 
which case the law will presume damage.” But 
this principle is not as a rule applicable to actions 
for negligence ; which are not brought to establish 
a bare right, but to recover compensation for 
substantial injury (BOWEN, L.J.).—BRUNSDEN v. 
HUMPHREY (1884), 14 Q. B. D. 141; 53 L. J. 
Q. B. 476; 51 L. T. 529; 49 J.P.4; 32 W.R. 
944, C. A. 

Annotations :—Refd. Darley Main Colliery Co. v. Mitchell 
(1886), 11 App. Cas. 127; Lendon v. London Road Car 
Co. (1888), 4 T. L. R. 448; Wilson v. United Counties 

Bank, (1920) A. C. 102; The Koursk, (1924) BP. 140. 

Mentd. Edmonds v. Robinson (1885), 29 Ch. D. 170; 

Scrrao v. Nocl (1885), 15 Q. B. D. 549; Macdougall rv. 

Knight (1890), 25 Q. KB. D. 1; Mid. Ry. cr. Martin (1893), 

62 L. J. Q. B. 517; James v. Evans (1897), 77 L. T. 78; 

Rose vt. Buckett (1901), 84 L. T. 670; Furness, Withy v. 

Hall (1909), 25 T. L. R. 233; Isaacs r. Salbstein, [1916] 

2 K. B. 139; Goldrei, Foucard v. Sinclair & Russian 

Chamber of Commerce in London, [1918] 1 K. B. 180; 

Ord v. Ord, [1923] 2 K. B. 432; Debenhams v. Perkins 

(1925), 133 L. T. 252. 











811. ——— -|—REMORQUAGE A_ HELICE 

_  ANONYME DE) v. BENNETTS, No. 827, 
post. 

812. .|—In an action in the county 


ct. for negligence defts. paid £40 into ct. with a 


PART XII. SECT. 1. 
810 i. General rule—Damaye essen- 





POLITAN BOARD or Works (1893), 19 
V. L. R. 432.—AUS. 


notice stating that, whilst admitting negligence, 
they denied the alleged damage, & said that the 
sum paid in was sufficient to satisfy pltfs.’ claim. 
Pitfs. recovered exactly the amount paid into 
ct. & judgment was entered for them with costs 
on the ground that the notice was invalid, as it 
contained both an admission & a denial of 
liability :—Held: the notice was valid, inasmuch 
as in an action for negligence damage was an 
essential element of the action, & a denial of 
damage was a denial of liability. MUNDAY (J . R.), 
Lrp. v. LONDON County Counci., [1016] 2 K. B. 
331; 85 L. J. K. B. 1609; 115 L. T. 99; 80J3.P. 
403; 32 T.L. R. 559 ; 60 Sol. Jo. 587; 143. G. R. 


1055, C. A. 
aan :—Folld. Davies v. Scott-Lewis, [1918] W. N. 
813. —— ——-.]—_Davirs v. Scorr-LEewls, 
[1918] W. N. 166, C. A. 
See, also, SHIPPING. 
Necessity for proof of special damage.|—Qec, 
generally, DAMAGES, Vol. XVII., pp. 155, 156, 
Nos. 559-566. 
When nominal damages recoverable.|—Sce Nos. 
836, 837, post. 


Secr. 2.—REMOTENESS OF DAMAGE. 
SUB-8SECT. 1.—IN GENERAL. 

See, generally, DAMAGES, Vol. XVII., pp. ¥38~120, 
Nos, 101-289. 

814. Damage must be proximate & direct con- 
sequence of negligence.|—As was pointed out by 
COLERIDGE, J. in Lumley v. Gye (1853), 2 KH. & B. 
252, cts. of justice should not ‘‘ allow themselves 
. . . to transgress the bounds which our law .. . 


boulder, whereby both horse & hy fe 
were overturned. In endeavouring to 
raise his horse pltf. sustained a bodily 


fial.)\—Cox v. McKENZIE (1890), 22 814 ii. ——.J—REA_  v. BALMAIN 
N.S, R. 226.-—CAN. New Feary Go, (1896), 17 N. 8, W. {nJUry, on aecount of which ho suod tho 
810 ii. ——.;—Anunpo Lay 4. R. 92; N. 8. W. W. N. 65.— injury was due to their negligence :— 
Dass v. Boycaunt Ram Roy (1887), AUS. Held: the damages were not too ro- 
iL ae § Calc. 283; 4 C. L. R. 473. 814 iti. —_—.]—Daty v. RaiLways mote.—MOKELVIN v. Crry oF LONDON 
: Ata (1906), 8 W. A. L. R. 125.— (1892), 22 O. R. 70.—CAN, 


810 iii. —— ——..]—- MEARA Y. DALY 
(1914), 48 I. L. T. 223,—IR, 814 iv 
PART XII. SECT. 2, SUB-SECT. 1. 

814 i. Damage must be proximate d: 
direct 7 


coneequence oO ence, }-—- 
EDWARDS v. MELBOURNE & METO- 


etree 


814 v. 





ing to a city co 


iv. -_}—-ENGLEY 1. 
RRITH (1875), 9 N.S. RB. 51 
-J—PItf. was driving a 
horse & sleigh along a highway belong- 
m. when the runner of 
the sleigh came in contact witb a large 


$14 vi. ——.}-—ZUMATKIN v. SHRUMM 
(1895), 22 A. R. 263.—CAN. 

814 vil. ———.)—-Torontro Ry. Co. 
oa erED (1895), 248.C. R. 570.— 


McIL- 
1 .— CAN. 


$14 vill. ———.}--TORONTO Ry, Co. 
G. Toms (1911), 44 8. CG. R. 268.—OAN. 


Parr XII.—Damaces. 


has aaa eit on itself of redressing only the proxi- 
direct consequences of wrongful acte”’ 
(ea er CUR. eee v. STOCKTON ee 

o. (1875), L. R. 10 Q. B. 453; 44 L. J. Q. 
bd cnc T. 475 5 Psdedick Pr, Fish tes "791. ~~ 

mo 

Bennetts, ACE: K. B. 245. Distd 1 rhe Zelo, 119283 

e 9. Refd. McColl v. Canadian P Pacis Ry 1923) A 
26. Mentd. Allen v. "Flood, ey tol gr Cc. 1; eet ae 

(10441 Fowii eB. ats Voderated Cost & 3 pping Con- 

v. R., (1982) 8 K. B. ee pping 

815. ada anes v. WHITE & Sons, No. 
822, post. 

Remoteness a question for the court.]—See 
DAMAGES, Vol. XVII., p. 95, Nos. 106, 107. 

Loss of services of servant | — See DAMAGES, 
Vol. XVII., pp. 99, 100, Nos. 143, 144; MASTER & 
et Vol. XXXIV., pp. 182, 183, Nos. 1485— 

Injury to property.)—-See DAMAGEs, Vol. XVII., 
pp. 101, 102, Nos. 162-165. 

Damage done to or by animals.]|—Sce ANIMALS, 
Vol. II., pp. 217-221, 226, 228, 220, 234, 253, Nos. 
126-142, 180, 194, 195, 224, 346. 

Costs & expenses.]|—See DAMAGES, Vol. XVII, 
pp. 106-117, Nos. 196-266. 

Loss by death of third person.|—See ACTION, 
Vol. I., pp. 34, 35, Nos. 262-267. 


SUB-SECT. 2.—DAMAGE CAUSED BY FRIGHT. 


See, generally, DAMAGEs, Vol. XVII., p. 100, 


816. Fear of personal injury—Passenger leaping 
from coach.|—JONES v. BOYCE, No. 79, ante. 

817. Injury whilst escaping from fire.|- 
The fire commenced at about the fourth floor. 
Before it effectively reached pltf.’s corridor it had 
been subdued by the fire brigade. Had plttf. 
remained in her room she would not in fact have 
been injured. Her injuries resulted from her 
endeavour to escape by means of an improvised 
rope to the ground floor. But the jury have 
expressly found that pltf. acted reasonably in the 
circumstances of the case. I agree with this 
finding ; it was fully justified by the evidence. 
The conduct of pltf. cannot be effectively 
tested by the light of facts subsequently & precisely 
ascertained ; it is necessary to regard the circum- 
stances as yaad appeared to her at the time 
(McCARDIE, J.).—-MACLENAN v. SEGAR, [1917] 
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2K. B. 326; 86 L. J. K. B. 1113; 117 L. T. 376; 


pa L. R. 85 en 
vt wn | Acid, Br Fennigen Yao ae We Rater, 3 


ae Fh ccke & Harbour Board & Nelson, vist Pe K. B, 

818. Impending collision.|—Damages in 
a case of negligent collision must be the natural 
& reasonable result of deft.’ 8 act; damages for 
& nervous shock or mental injury caused by fright 
at an impending collision are too remote. 

Where the gate keeper of a railway co. had 
negligently invited pltfs. to drive over a level 
crossing when it was dangerous to do so, & the 
jury, although an actual collision with a train was 
avoided, nevertheless assessed damages for physical 
& mental injuries occasioned by the fright :— 
Held: the verdict could not be sustained, & judg- 
ment must be entered for defts.—VICTORIAN 
RAILWAYS COMRS. v. COULTAS (1888), 13 App. Cas. 
222; 57L. J. P. C. 69; 58 L. T. 390; 52 J.P. 
500; 37 W. RK. 129; 4T. L. R. ale C. 





Annotations :—Consd. Wilkinson v. n, (1897] 2 
Q. B. 5 _ NE. Dutieu v. White, abou 2H B. 669. Consd. 
Coyle tor Brown) v. ae 1915] A. CGC. 1; Janvier v. 

ambrook v. ag eae 


Sweeney: ee K.B 316; 
1 K. B. Reta, P neh: ? B. & 8S. C. Ry., [1896] 


B. 148 Yates v. South’ Kirkby, Reathomtone & 
Hemsworth Collicries (1910), 103 L. T. 170. Mentd. 
Venn v. Tedesco, [1926] 2 K. B. 227. 


819. Death from nervous shock—Run- 
away motor lorry.}|——Defts.’ servant left a motor 
lorry at the top of a steep & narrow street un- 
attended, with the engine running, & without 
having taken proper precautions to secure it. 
The lorry started off y itself & ran violently 
down the incline. Pltf.’s wife, who had been 
walking up the street with her children, had just 
parted with them a little below a point where the 
street makes a bend, when she saw the lorry 
rushing round the bend towards her. She became 
frightened for the safety of her children, who by 
that time were out of sight round the bend, & who 
she knew must have met the lorry in its course. 
She was almost immediately afterwards informed 
by bystanders that a child answering the description 

of one of hers had been injured. In consequence 
of her fright & anxiety she suffered a nervous 
shock which eventually caused her death, whereby 
her husband lost the benefit of her services. In 
an action by the husband under Fatal Accidents 
Act, 1846 (c. 93) :—Held: on the assumption that 
the shock was caused by what the woman saw 
with her own eyes as distinguished from what she 
was told by bystanders, pltf. was entitled to 








814 ix. In an action = for 
damages for physical injuries, a claim 
for damages for the partial destruction 
of pltf.’s crop owing to his inability 
to cut it was dismissed, the damages 
tas Raa Pes be too remote.—PRICE 

TIONAL HARVESTER eis 
(i915), 31 5), SL W. L. R. 216; 8 W. W. 





716. pestis 


Cie. ———,]}—BARTLET® v. WINNI- 
PKG Exuxorric Ry. Co. & pert 
NORTHERN Ry. Co. eran. ) {1920} 1 

W. R. 95; 50 D. . 194; 
Md C. R. 352.—OAN, 


———, }—-LAPOINTE 0. CHAM- 


59 nervous system cat 





814 

OL t (gan), 64 D. L. R. 520; 50 

oO. L. 7.—-CAN, Co. ails 35 N. B. R. 598.—OAN. 
814 pat — aba), 68D DOMINION eestor 

TRANS oh ees wih "sth —e .- lL. R. 

588; 51 O Cree "16 B. C. R. 


814 xvi. ———.]}— Ross 
CoRPN., (1919) S.C. 174. —SCOT. 
poh mb eae 2, SUB-SECT. 2. 


d. 
ges he accion mnt actual tm Raia or gr 
necessary. way co able, in 
an action by one injured in an accident 
while a Marageniehae in the co.’s train, for 


damages & pecuniary loss 
upon a fright resulting in a shock to the 
if the fright was the age of the acci- 


dent, & was reasonable & natural.— 
KIRKPATRIC K v. CANADIAN Pacrric Ry. 


——~,]--TAYLOR vv. 
H COLUMBIA ELECTRIC Ry. Co. 
1098.—C. 


OF IRELAND (1884), cited in 26 L. R. Ir. 
v. GLasuow | 428.—IR. 





.J—BELL v. GREAT 
NORTHERN Ry. Co. or IRELAND (18990), 
26 L. R. Ir. 428.—IR. 

k— ——_— —--———. } -Cv0 
CALEDONIAN Ry. Co. (1902), 4 se (Ct 
of one -.) 880; 39 Sa L. R. 660.— 


1 


— Da natural 


Un- 


L——- —— -——.}-—FOWLER vv. 
consequent | Norms Bririsu Ry. Co., (1914) 8S. C. 
866.—SCOT. 


physical injury, -}-In an action 


of gr Pe against the Corpn. of 
Glasgow as owners of the tramway 
system, based on the negligence of one 
of their drivers, the pursuer averred 
that, while walking on the footpath, 
she observed a tramway car approach- 








serge ing down an incline at an excessive 


814 xili, ——~—. oe eee Ca ars 1; that between 
ADVOCATE Gai), TA ‘Maoph. te ‘of DIAN NORTHERN Ry. Co. “XA912) Lag 8 yin bY dangerous turn 
Seas.) 607.—3C0 LR 3503 1 W. Wo R897: where, to her knowledge, an scoident 

814 xiv. ——.}—Scorr’s Trousatexs | varied by disallowing claim for interest, »reviously occurred ; that as the 

Seeere (1889), 17 17 oe of Seas.) 33; | 22 Man. L. R. 480; 2 W. W. R. 1105.— aed increased she was thrown into 

1 So. L ae a atate of terror lest the car should 


gig ce pales pore Mac- 
Brayng (Davip), Lrp., (1915] 8. C. 


ET 


— -}—-BYRNE  v. 
GREAT SOUTHERN & WESTERN Ry. Co. 


leave the rails run her down; 
& that, in consequonce, sho sustained 
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Sect. 2.—Remoteness of damage: Sub-sects. 2,3 & 4. 
Sect. 3: Sub-sect. 1.] 


recover, notwithstanding that the shock was 

brought about by fear for her children’s safety & 

not by fear for her own.—HAMBROOK wv. STOKES 

BROTHERS, [1925] 1 K. B. 141; 94 L. J. K. B. 

485; 182 L. T. 707; 41 T. L. R. 125, C. A. 

820. Fear of injury to third person—Death from 
nervous shock.}|—-Where a man was killed in the 
sight of pltf. by deft.’s negligence & pltf. became 
ill, not from the shock from fear of harm to him- 
self, but from the shock of secing another person 
killed. In an action for damages :—Held : this harm 
was too remote a consequence of the negligence. 
——-SMITH v. JOHNSON & Co. (1897), cited in, [1897] 
2Q. B. p. 61; 66 L. J. Q. B. p. 496; 76 L. T. 
p. 494; 45 W. R. p. 526; 13 T. L. R. p. 390; 41 
Sol. Jo. 493, D. C. 

Annotations :-—Distd. Wilkinson v. Downton, [1897] 2 Q. B. 
57. Consd. Dulicu v. White, (1901) 2 K. B. 669. Distd. 
Hambrook tr. Stokes, [1925] 1 K. B. 141. 

821. ——— Mother & child.]}—HAmMBROOK 
v. STOKES BROTHERS, No, 819, ante. 

822. -|—(1) The shock where it operates 
through the mind must be a shock which arises 
from a reasonable fear of immediate personal 
injury to oneself. A. has I] conccive no legal duty 
not to shock B.’s nerves by the exhibition of 
negligence towards (. or towards the property of 
B. or C. (KENNEDY, J.). 

(2) Remoteness as a legal ground for the exclusion 
of damage in an action of tort: means, not severance 
in point of time, but the absence of direct & natural 
causal sequence, the inability to trace in regard to 
the damage the propter hoc in a necessary or 
natural descent from the wrongful act (KENNEDY, 
J.).—DULIEU v. WHITE & Sons, [1901] 2 K. B. 
669; 70 L. J. K. B. 837; 85 L. T. 126; 50 W. R. 
76; 17 T. L. R. 5553 45 Sol. Jo. 578. 

Annotations :—As to (1) Dbtd. Hambrook v. Stokes, [1925] 
1 K. B. 141. Refd. The Rigel, {1912] P. 99; Brown r. 
Watson (1914), 111 L. T. 347 ; Janvier v. Sweeney, {1919} 
2K. B. 316; Marriott v, Maltby Main Colliery Co. (1920), 
90 L. J. K. B. 349. Generally, . Willoughby v. 
G. W. Ry. (1904), 6 W. C. C. 28; Yates v. South Kirk 
Featherstone & Hemsworth Collieries verter uae 








170 ; Coyle (or Brown) v. Watson, [1915] A. C.1 : 
Diamond Alkali Export Corpn. v. Bourgeois, [1921] 3 
K. B. 443; Venn v. Tedesco, (1926) 2 K. B. 227. 

823. Fright of horse—Causing damage to car- 
riage—Collision.|—-GILBERTSON v. RICHARDSON, 
No. 155, ante. 

824. Water spouting in highway.|— 
HILL v. NEw RIVER Co., No. 156, anfe. 








SuB-sECT. 3.—Loss OF BUSINESS OR PROFIT. 
825. Loss of profits depending on contingency— 
Competition for prize—Loss by delay in delivery of 
competitor’s model.|—-A prize had been offered 
for the best plan & model of a machine for loading 
colliers from barges, & plans & models intended for 
the competition were to be sent by a certain day ; 
aa sent a plan & model accordingly by a railway, 
ut through negligence it did not arrive at its 


& nervous shock resulting in a mis- 
carriage, & followed by serious injury 
to her health :—Held: the averments 
set forth a relevant ground of action ; 
& an issue allowed.—BROWN v. GLAS- 
GOw CORPN., (1922] 8. C. 527.—8COT. 
n. Fright of horse.}\—The statutory 
warning required to be given where a 


the failure of defts. to give the statutory 
warning, or any equivalent warni 
pitf. drove close to their line of railway 
& his horses were frightened by a 
passing engine & injury resulted, he 
was entitled to segs mg dnlale rie ts 
v. CANADA ATLANTIC Ry. Co. (1898), 
25 A. R. 437.—CAN, 


NEGLIGENCE. 


destination until after the appointed day : semble: 
the proper measure of d es in such case 18 the- 
value of the labour & materials expended in making 
the plan & model, & not the chance of obtaining 
the prize, as the latter is too remote a ground for 
damages.—WaATSON v. AMBERGATE, NOTTINGHAM, 
ETc. Ry. Co. (1851), Cox, M. & H. 495; 17 L. T. 
O. S. 125; 15 Jur. 448. 


Annotations :—Consd. yeep v. Hicks, [1911] 2 K. B. 786. 
Refd. Simpson v. L. & N. W. Ry. (1876),.1 Q. B.D. 274 5 
Sapwoll vo. Bass, [1910] 2 K. B. 486. Mentd. Wilby v. 
West Cornwall Ry. (1858), 4 Jur. N.S. 284. 


-o] See DAMAGES, Vol. XVII., p. 99, No. 
140. 


826. Loss of trade—Caused by damage to goods 
stored.]|—The evidence showed that defts. knew the 
object for which the room was taken & the char- 
acter of the business carried on by pltf. & the 
nature of the goods stored. There was evidence 
of damage to the interest of pltf. in the goods. 
It was a loss of the value which the goods 
represented to pltf. at the time of the accident, 
of which he was deprived by the wrongful act of 





the servants of defts., & therefore he ought to 


recover £10, which the jury found in his favour 

(KENNEDY, J.).—BROWN v. HAND-IN-HAND FIRE 

INSURANCE SocikEry (1895), 11 T. L. R. 538; 39 

Sol. Jo. 672. 

827. Loss of towage contract—Caused by col- 
lision.]——- A steam tug belonging to pltfs. was 
engaged under a towage contract in towing a ship 
when a steamship belonging to deft., by the 
negligence of deft.’s servants, came into collision 
with & sank the tow. No damage was causcd to the 
tug or her equipment by the collision. 

In an action brought by pltfs. to recover from 
deft. as damages the amount of towage remunera- 
tion which they would have earned if they had 
completed the towage contract :—Held: pltfs. 
had no cause of action, for, although there was 
negligence on the part of deft.’s servants, the loss 
of towage remuneration was not damage to pltfs. 
which was the direct consequence of the negligence 
so as to be recoverable in law.—REMORQUAGE A 
HELICE (Socitt& ANONYME DE) v. BENNETTS, 
[191i] 1 K. B. 248; 80 L. J. K. B. 228; 27 
T. L. R. 773 16 Com. Cas. 24. 

Annotations :—Refd. Elliott Steam Tug Co. rv. Shipping 
Controller, {1922} 1 K. B. 127; The Zeolo, (1922) BP. 9. 
828. Loss of professional income.] —In an 

action against a railway co. for personal injury to 

a passenger, the jury in assessing the damages 

may take into their consideration, besides the pain 

& suffering of pltf. & the expense incurred by him 

for medical & other necessary attendance, the 

loss he has sustained through his inability to con- 
tinue a lucrative professional practice.—PHILLIPS 

v. LONDON & SOUTH WESTERN Ry. Co. (1879), 5 

C. P. D. 280; 49 L. J. Q. B. 233; 42 L.T. 6; 

44J.P.217,C.A. 

See, further, DAMAGES, Vol. XVII., pp. 97-104, 
106, Nos. 123, 124, 132, 133, 138-141, 153-161, 
166, 173-180, 194 ; Carrimrs, Vol. VIIIL., pp. 138- 
143, Nos. 907-939, 045. 


PART XII. SECT. 2, SUB-SECT. 3. 


q. Loss of time by doctor.)}—PIitf., a 
medical doctor whose time was of 
pecuniary value, was, while driving 
along a public highy sy: detained for 
twenty minutes at a level crossing by 
the unreasonable & negligent delay of 


hg, 


line of railway crosses a highway on the ey ee defts.’ servants in opening the gates at 

level is for the benefit, not only of (1909),43 Lb neg, COUMEN the crossing :—Held : defts, lable in 

persons crossing the line of railway, but . damages for such delay.—Boyp v, 

rei ee aE a oneseeime thee oF +0 é Bs female abe ]—FIrzPaTRICK A ie re ORTHERN Ry. -» (1895) 2 
way. Where, therefore, owing to U.C. R. 645.OAN. a ate = ; 


Part XIT.—Damaaes. 


SuB-sECT, 4.—INTERVENING CAUSE. 

See, generally, DAMAGES, Vol. XVII., pp. 117- 
120, Nos. 267- 89, & Part I., Sect. 4, ante. 

829, Act of third arty—Injury to infant in 
dangerous machine.|—Deft. was the owner of a 
machine for crushing oilcake, which, with other 
articles belonging to him, was standing unattended 
by any person, in the part of the public street or 
market area at L. where, on market days, deft. 
usually displayed his goods for exhibition or sale. 
Pitf., a child of four years old, was in the street 
under the charge of his brother, a boy of seven 
years of age, & they stopped with other lads at 
deft.’s machine, & whilst one of the other boys 
turned the handle which set the cogwheels in 
motion, pltf., at the bidding of his brother, put 
his fingers in between the wheels & was injured :— 
Held: there was no negligence on the part of deft. 
rendering him liable to an action by pltf., & the 
act of the boy who turned the handle was the direct 
cause of the accident, & the damage therefore was 
too remote.—MANGAN v. ATTERTON (1866), L. R. 
1 Exch. 239; 4H. & C. 388; 35 L. J. Ex. 161; 
sub nom. ATTERTON v. MANGAN, 14 L. T. 411; 30 
J. P. 360; 14 W. R. 771. 

Annaler :—Consd. Clark v. Chambers (1878), 3 Q. B. D. 


830. Act of God—Fire spread by high wind— 
Damage to cottage.|—-SMITH v. LONDON & SOUTH 
WESTERN Ry. Co., No. 150, ante. 


SEcT. 3.— MEASURE OF DAMAGES. 
SuB-sEcT. 1.—IN GENERAL. 

See, generally, DAMAGES, Vol. XVII., pp. 130- 
136, Nos. 380-421. 

831. Amount proportionate to loss actually 
suffered.|—T'wo persons having adjacent lands, the 
one builds a house at the extremity of his land ; 
the other afterwards excavates his own soil near 
to, but without touching the ground so built upon : 
qu. : whether the party making such excavation is 
bound to see that his neighbour’s foundations be 
not thereby weakened ; & whether if they be so 
he is guilty of an actionable negligence in having 
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so used his own soil without protecting that of his 
neighbour, although no negligence be shown in the 
mode of carrying on the work. Supposing him 
not liable in the case of a newly built house: qu.: 
whether he would be so if the house had stood 
twenty years before the excavation was made. 
But where it is alleged & proved that deft. so 
negligently, unskilfully, & improperly dug his 
own soil that pltf.’s house was thereby injured, 
an action lies; & although it be shown that the 
house was infirm & could at all events have stood 
only a few months still pltf. may recover in 
proportion to the loss actually suffered, if the jury 
find that the injury to the house was the conse- 
quence of deft.’s negligence ; & in determining the 
question of negligence the jury ought to consider 


the state of pltf.’s house.—Dopp v. HOLME (1834), 


08: & El. 493; 3 Nev. & M. K. B. 739; 110 E. R. 
6. 


Annotations :—Refd. Bradbee v. Christ’s Bosultsl ( teat 
2 Dowl. N.S. 164; Richards v. Jenkins (1868), Ee us 
437. Mentd. Smith v. Kenrick (1849), 7 Cc. 


Humphries Brogden (1850), 12 Q. 739; 
v. Nicholls (1854), 9 Exch. 702 ; Bibby v. Carter (1859), 
4H.& N.153; Submarine Telegraph Co. v. rekon tat), 
33 L. J.C. P. 139; Woodall v. Hingley (1866), 14 L. T. 167 
Dalton v. Angus (1881), | : App. Cas. 740; Selby v. Whit- 
bread, (1917) 1K. B 


832. Not pe ‘of re-instatement.|—If by 


B. 615 





the negligence of A. in building his house adjoining 


to that of B., the house of B. is thrown down, A. 
is liable only to such sum in damages as was the 
value of the old house, & not the whole expense of 
building a new one.—LUKIN v. GODSALL (1795), 


Peake, Add. Cas. 15, N. P. 


833. Liability for consequential damage——Not 
damage avoidable by ordinary skill.|—In a cause 


of damage deft. will not be liable for any con- 
sequential damage, which pltf. might have averted 
by the exercise of ordinary skill & courage.— 
THE THURINGIA (1872), 41 L. J. Adm. 44; 


26 
L. T. 446; 1 Asp. M. L. C. 283. 


Annotation :—Refa. The Kingsway, {1918] P. 344. 
-.|—See Sect. 2, ante. 
834. What should be taken into consideration— 
General rule.|—When a jury are called upon to 


assess damages for personal injuries occasioned by 
negligence, they should take into consideration 


PART XII. SECT. 2, SUB-SECT. 4. 


r. General rule.J—Although it is a 
general principle that a negligent aes 
would not be treated as the proximate 
cause of damage if the dam would 
not have happoned but for the inter- 
vention of other circumstances not 
attributable to the negligent person, 


yot, if the circumstances which inter-- 


vened were such as would uaa d 
occur, the pomon. guilty of the negl 
gence woul ary re —McBRIDE 
v. BRoagpEN (1876), 3 C. A. 2713; 2 
J. R. N. Ss, 14.-—-N.Z. 

t. Act of a Fee spread by high 
wind.j—If a fire was started through 
deft.’s negligence, but, while spread 
over & la area, has as yet done no 
damage & is in a quiescent state, when 
a wind stanger han any previously 
experienced in the district springs up 
& freshens & carries the fire so as to 
cause damage, deft. cannot plead the 

wind as an act of God relieving him 
from Hability, a person is not relieved 
from the consequences of his negli- 

nce by the fact that an act of God 
Fas intervened.—MCcINTYRE v. Comox 
Loaaina & Ry. Co. ee Cr 33 B. C. R. 
604; [1924] 2 W. W. R. 118.—CAN. 


PART XII. SECT. 8, SUB-SECT. 1. 


8311. Amount proportionate to loss 
y suffered. Mets Arete gem 
sere C. for cirri embey the 
rate disallow any 
er the head of “ a 8) earnings.” 


as she was a Civil servant & received 
pay as sick leave under the regulations 

of the Education Department :—Held : 
appit. had exhausted her right to 
future sick leave & thereby suffered 

pecuniary loss & was entitled to 
atnAges: —McINNES v. CROWE (1925), 





27 W. A. L. R. 102.—AUS. 

831 ii. eee ae v. CON 
RAD (1926), | 26S. R. N.S. W. 124; 43 
N.S. W. W.N. 30. AUS. 

831 iii, ———.]—WALKER tv. McMIL- 
LAN (1882), 6S. Cy a eas ae rae 

831 iv. —.}— —Yo 
ATLANTIC S.8. Co. (1893), 2 22 s AS it 
167.—CAN. 

831 v. JjJ— FARQUHARSON v. 





BRITISH COLUMBIA ELEcTRIC Ry. Co., 
Lrp. (1910), 15 B. C. R. 280.—CAN. 


831 vi. ~/-CARTY «. BRITIS 
ConenErs ELECTRIC Ry. Co. (i911), 
9W. L. R. 905; 2D. L. R. 2763 

W. W. R. 523.—CAN. 

831 vii. ———.]}—-Defts., who hired a 
team of horses from pité., *& drove them 
for about 71 miles, were held responsible 
for the death of one of them, found to 
have died from exhaustidn, the apeult 
of negligence & want of care of d 
& for the loss to ote of the aarvines ap 
the other for a period of time during 
which it suffe from exhaustion oY 
Argued _ ne distance travelled & lac 

Se paote re.— BEATTY v. HODSON 
aol 2,10 W. we R. 823; 7D.L. R 





831 viii. ——. }}— JACKSON v. CANADIAN 


Paciric Ry. Co, (1915), 21 W. L. R. 
726; 8 W. W. R. 1043.—CAN. 

831 ix. — HYDE wv. GRAND 
TRUNK PACIFIC Ry. Co. Sy ote 34 
CAN.” R. 6; 10 W. W. R. 





es — 


———,]J—STADNICK v. BIFROST 
(tan. "i [1926] 3D. L. R. 295; (1926) 
2 W. W. R. 324.—CAN. 





831 xi. -+-Where land is in- 
jured & cultivated crops destroyed by 
flooding for which deft. is liable the 
measure of damages is the loss of the 
crops & the depreciation in the value 
of the land.—MEIER ». FRANKLIN, 
LIMPRECHT v. FRANKLIN, oo v. 
FRANKLIN (Man.), [1926] 3 R, 
433; [1926] 2 W. W. R. 330. PCAN 


831 xii. ——.}— K LINGMAN v. Low: 
a 11913) W. L. D. 186 ——S. AF. 


Pain & suffering. UPA 
suffering & inoonvenience, both 
& to come, during remainder of p tf. 8 
life, & which are not merely physical, 
cannot be considered trivial & there is 
no measure by which they can be 
ascertained but by the common sense 
of wbapeitthay fas Bag BP a AA 
pensation for pain & suffer ard 
poe & would be unjust.’ rT ACKHOW 
CANADIAN PaciFic Ry. Co. hes 
ai W. L. R. 726; 8 W. W. R. 1043.— 


$341. What should be taken into 
consideration—General rule.J—In an 
action for injuries caused by the noet- 
gence of defts., pitf. is entitled 
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Sect. 3.—Measure of damages: Sub-sects. 1 & 2. 
Sects. 4,5 & 6. Part XIII, Sect. 1: Sub- 


sect. 1.] 


two things, first, the pecuniary loss occasioned by 
the accident; secondly, the injury the party 
sustains in his person, or in his physical] capacity 
of enjoying life, &, as regards the first, they should 
take into account, not only his present loss, but 
his incapacity to earn a future improved income.— 
Farr v. LONDON & NORTH-WESTERN Ry. Co. 


(1869), 21 L. T. 326; 18 W. R. 66. 
Aan :—Refd. Cockburn v. Edwards (1880), 16 Ch. D. 


835. ——— Prospective earnings.|—-Fair  v. 
LONDON & NORTH-WESTERN Ry. Co., No. 834, ante. 

886. When nominal damages given—No loss 
consequent on negligence.}]——Pitfs. employed deft. 
to prepare plans for a building to be erected on a 
site belonging tothem. Deft. neglected to measure 
the site, & acting on information which was 
unauthorised by pltfs., prepared plans on the 
asumption that the site was smaller than it was in 
fact. Pltfs., having paid deft., for the plans, were 
unable to raise funds to build on the site, & 
ultimately parted with it, & then discovered the 
error in the plans. In an action to recover the 
money paid for the plans on the ground of a total 
failure of consideration, or in the alternative, for 
damages for negligence :—Held: there had not 
been a total failure of consideration, but as deft. 
had been negligent pltfs. were entitled to damages 
although, as they had sustained no loss from his 
negligence, those damages would be only nominal. 
—CoOLUMBUS Co. v. CLOWES, [1903] 1 K. B. 2443 
72 L. J. K. B. 330; 51 W. R. 366. 
chartered accountant, to investigate the affairs of 
a co. in which he was interested. In a letter of 
instructions to deft. pltf. inserted libellous state- 
ments concerning two officials of the co. Deft. 
handed the letter to his partner, who negligently 
left it at the co.’s office. The manager found it, 
read it, & communicated its contents to the two 








NEGLIGENCE. 


persons defamed, each of whom sued pltf. for libel 
& obtained judgment against him for damages & 
costs. Pltf. then sought to recover from deft. the 
amount which he had paid for damages & costs 
in the libel actions as damages for breach of an 
implied duty to keep secret the letter of instruc- 
tions. The jury found that it was the duty of 
deft. to keep the letter secret, that he had 
neglected that duty, & that the actions for libel 
& the damages recovered therein were the natural 
& probable consequence of deft.’s negligence, & 
they awarded pltf. substantial damages :—Held : 
pltf.’s liability for damages in the libel actions did 
not result from deft.’s breach of duty, & deft. 
was liable for nominal damages only.—WELD- 
BLUNDELL v. STEPHENS, [1920] A. C. 956; 89 
L. J. K. B. 705; 123 L. 'T. 593; 36 T. L. R. 640 ; 


64 Sol. Jo. 529, H. L. 
Annotations :-—Consd. Re Polemis & Furness, Withy, (1921] 
3K. B. 560; A. & B. Taxis v. Secretary of State for Air, 
pen?! 2K. B. 328; Harnett v. Bond, (1924] 2 K. B. 517. 
d. Elliott Steam Tug Co. v. Shipping Controllor, [1922] 
1 K. B. 127; The San Onofre, {1922} P. 243; Adelaide 
S.S. Co. v. R., [1923] 1 K. B. 59; Hambrook v. Stokes, 
{1925} 1 K. B. 141; Britannia Hygienic Laundry Co. ». 
Thornycroft ae 135 L. T. 83; Singleton Abbey 


whers) v. Paludina (Owners), The Paludina (1926), 
95 L. J. P. 135. Mentd. Proops ¢. Chaplin (1920), 37 
T. L. R. 112; Tournier v. National Provincial & Union 


Bank of England, [1924) 1 K. B. 461. 

838. Exemplary damages — Contempt of plain- 
tiff’s rights.|—-In an action for wilful negligence, 
the jury may take into consideration the motives 
of deft., & if the negligence is accompanied with 
a contempt of the pltf.’s rights & convenience, the 
jury may give exemplary damages.—IEMBLEN v. 
Myers (1860), 6 H. & N. 54; 30L. J. Ex. 71; 8 
W. R. 665; 158 E. R. 23; sub nom. EMBLIN v. 


MEYERS, 2 L. T. 774. 
Annotations :—Apld. Thompson v. Hill (1870), L. R.56C.P. 
564. Refd. Bell v. Mid. Ry. (1861), 10 C. B. N. &. 287. 


SuB-SEcT. 2.—PARTICULAR INSTANCES. 


Animals.]—See ANIMALS, Vol. II., pp. 217-221, 
226, 234, 253, Nos. 126-142, 180, 224, 346. 


receive full eompeeuen for all I. L. R. 52 Cal. 602.—IND. of the prospects of matrimony, 
unlary loss, past & future, but the 834 vi. ——.J—M‘LAURIN x, in the case of a young woman, by 


ury should be directed, in 
the auace in respect of future 
pecuniary loss to take into considera- 








NORTH Britiso Ry. Co. (1892), 19 R. 
(Ct. of Sess.) 346.—SCOT. 


reason of physical injuries, may be 
taken into consideration by the jury 
in estimating the damages.—MORIN ». 





tion all the contingencies connected 835 1. Prospective earnings. |— cTric Ry. Co. (1909), 18 
with the probable duration of pltt.’s BRADENBURG wv. OTTAWA, ELKcTRic OL 200% TSO. W. R.'850,—-CAN, 
injuries & all the uncertainties which Y; Co. (1909), 14 O. W. It. 318; 19 
& accidents of his future life, & as to 835 ii. ——.}—In the <A person injured through the negli- 
future loss that the com ensation is poultry ° oy eclineaee re -_ bee of rg epee nueslag “e 
to be a present equivalent.—McDapb res rom n nce, - BRO ages 

4 : = be allowed a fair amount for being Medical services rendered to him by 


v. HOSKINS (1892), 18 V. L. R. 417.— 
AUS. 


834 ii. —— ——.}—RITCHIE vr. VIC- 
TORIAN RAILWAYS Comers. (1899), 25 
V. L. R. 272 

834 iii. ——- ——.]—SCHWARTZ ». 
WIinnrPpec ELecrric Ry. Co. 


Man.) 

(1913), 24 W. L. R. 5; 4 W. W. R. 
319; 12 D. L. R. 56.—CAN. 

834 iv. ——.}—Pitf. in an 





action for personal injuries is entitled 
to the expense reasonably incurred 
in consequence of the injury sustained, 
the value of his time whole or in 
part up to the time of his trial, a fair 
ont LA py het for a D hecine of ~~ 
probable future earnings, having rega 

to his health, habits, occupation, to 
the fact that they will not be aa great 
in later years, to the fact that he may 
voluntarily retire from his profession, 
or may be overtaken by sickness or 
other inevitable accident, & a reason- 
able sum by way of compensation for 
his bodily or mental ey HOG 
MORGAN v. EDMONTON CORPN. (Alta.), 


834 ¥. —— ——.]—NANI BALA SEN 
© AUCKLAND TUBE Co., LTD. (1925), 


deprived 
of improving his condition in life, &, 
accordingly, the fact that pltf. might 
have been receiving anor wages if he 
had not been injured should be taken 
into consideration. — ANDERSON  »%. 
FORRESTER (1914), 30 W. L. R. 378; 7 
W. W. R. 1039.—CAN. 


835 iki. beeen acai serra | HULLEY v. Cox, 
{1923} App. D. 234.—S. AF. 
" en) wealth. }—-New 
trial granted a 
deceased 


for ive damages 
or excessive ‘ 

having been a blacksmith, 
thirty-five years of age, the patentee of 
an invention for an improved plough, 
& of careful, industrious habits, & 
life in-an accident. 
dgment to go’ by 


had during the few years receding 

his death sold about 500 lotghe, & in 

the opinion of witnesses was likely 

= Ghat Wee erat 
° N Y. e $ 

VU. Cc. R. 504.—CAN. ‘ 


.7W- ospecis ere 
In an-action for neslipeace, impererant 


members of his family whom he has 
not paid therefor, even though ey 
were members of the nursing 
medica) professions, &, had they not 
looked after him, he would have had 
to employ some one else.—-GREENAWAY 
v. CANADIAN Pacirio Ry. Co., [1925] 
1D. L. R. 992; (1925) 1 W. W. R. 667; 
21 Alta. L. R. 231.—CAN. 


e. Power of court to reduce amount. 

In actions under 10 & 11 Vict. c. 6 
(Cc. 8 C. c. 78), the ot. will interfere 
if the damages are clearly excessive.— 
SECORD v. GREAT WESTERN Iy. Co, 
(1858), 15 Uv. C. R. 631.—CAN. 
f. -}—Where further evidence 
iven before the Ct. of ap pesl showed 
hat the evidence of pitf.’s earning 
pow had been oxagrerated at the 
rial, the damages awarded should be 
reduced.—SHEAHEN v. TorRontrO Ry. 
Co, (1911), 20 O. W. R. 816; 30. W.N, 
455; 25 O. L. BR. 310.—CAN. 


————, }-——- JOHNSTONE U. MEDICINE 





Hit (Alta.) (1917] 1 W. W. R. 1068; 
11 Al ry L. R. —CAN. 


h. ——.+-LONG v. MoLAUGHLIN 
(N, B.), (1926) 3 D. L. R. 918.—OAN. 


Part XIII.—NEGLIGENCE CAUSING DEATR. 


Bailees—<Action by or against.]—-See BAILMENT, 
Vol. III., pp. 99, 118, 114, Nos. 274, 370-375. 

Carriers—Action against. —See CARRIERS, Vol. 
VIII., pp. 106-108, 137-143, Nos. 708-727, 901- 
946. 

Insurance agents—-Action against.) — See 
INSURANCE, Vol. XXIX., p. 81, Nos. 401, 402. 

Master & servant—Actions by & against third 
persons.}|—See MASTER & SERVANT, Vol. XXXIV., 
pp. 187-147, 176, 177, 182, 183, Nos. 1063-1152, 
1401-1417, 1485-1490. 

Principal & agent—- Actions between.| — See 
AGENCY, Vol. I., pp. 486-488, Nos. 1648-1663. 

Sale of goods.|—See SALE or Goops. 

Ship ping: —See ADMIRALTY, Vol. I., pp. 145, 
146, 19-523 ; SHIPPING. 

Solicitors Action against.|——See SOLICITORS. 


Sect. 4.—-AGGRAVATION AND MITIGATION. 

839. Mitigation — Payment under accident in- 
surance policy.|—In an action against a railway 
co. for personal injuries, the fact that in respect of 
the same accident Lye has received money from 
an assurance co. under a policy of insurance should 
not be taken into consideration in assessing the 
damages.— BRADBURN v. GREAT WESTERN Ry. 

Co. (1874), L. R. 10 Exch. 1; 44 L. J. Ex. 9: 31 

L. T. 464; 23 W. R. 48. 

Annotations :—Retd, Jebson vr, East & West India Dock 
Co. (1875), L. R. 10 GC. P. 300; The Marpessa, [1891] P. 
403; Adiniralty Comrs. vr. S.S S. Amerika, jeri a C. 38; 
Baker v. Dalgleish 8.8. Co., [1921] 3 K. Mentd. 
The Mediana (1899), 68 IL. J.P. 26; BHtin Westingienec 
Eloctric & Mevutectur ne Co. ». Underground Elec. Ry. 


of London, [1912] A. 673; Jamal v. Moolla Dawood, 
tienes 1A.C. 175; Hille Showell (1918), 87 L. J. K. B. 


Under Lord Campbell’s Act, 1846 
(c. haan Part XITI., Sect. 2, sub-sect. 8, E., 
post, 

gece DAMAGES, Vol. X VII., pp. 120-129, Nos. 290— 
371. 


Ree 
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Smcr. 5.—EFFECT OF SATISFACTION. 
Whether bar to claim for further payments.|— 
See, generally, CONTRACT, Vol. XII., pp. 447, 496, 
Nos. 3617, 4049-4059; DaAmaAGEs, Vol. XVII., 
eer moo "Nos. 59-91; Gas, Vol. XXV., p. 481, 
o. 6 


a Action by husband for injury to 
wife.|—BaAINnES v. METROPOLITAN Ry. Co. (1871), 
35 J. P. Jo. 724. 





Sect. 6.—PRACTICE AND PROCEDURE. 


841. Order for particulars of specific loss—After 
delivery of defence.|—In an action for personal 
injuries, where the accident out of which the action 
arose occurred in 1880 & the statement of claim 
was delivered in 1886, claiming (inter alia) £4,000 
for loss of business :—Held: defts. were entitled 
to particulars of the loss of business, notwithstand- 
ing that their defence had already been delivered. 
—WaTSON v. NORTH METROPOLITAN TRAMWAYS 
Co. (18886), 3 T. L. R. 273, D.C. 

842. Defendant insured against liability — 
Whether jury informed thereof.]— On the trial 
by a judge & jury of an action for damages for 
personal injuries alleged to have been caused by 
negligence, the practice is, where deft. is insured 
against liability, not to inform the jury of that 
7 aa v. GRIMMER (1927), 43 T. L. R. 
354. 

Amendment of claim to include larger award.|— 
See DAMAGES, Vol. XVII., p. 154, No. 555. 

Discovery by interrogatories .|—See DISCOVERY, 
Vol. XVITI., p. 203, No. 1506. 


Review of assessment.|—See DAMAGES, Vol. 
XVII., pp. 169, 170, 172, 173, 176-178, Nos. 707, 
731-741, 784-820. 


Costs.|—Sec PRACTICE. 


Part XIIl—Negligence causing Death. 


Secr. 1.—LIABILITY AT COMMON LAW. 
SUB-SECT. 1.—CAUSE OF ACTION ARISING OUT 
OF TORT. 

843. Whether, liability incurred—Death of wife. ] 
—(1) In an action for negligence, whereby pltf.’s 
wife was killed, he is not entitled to any damages 
for the loss of her societ , or for his mental 
sufferings on her account, after the moment of her 
death. 

(2) In a civil ct. the death of a human being 
could not be complained of as an injury (per CUR.). 
—BAKER v. BOLTON (1808), 1 Camp. 493, N. P. 


Annotations :—<As to (1) Consd. Osborn v. Gillett (1873), 
L. R. 8 Ex rel 88; Clark ve. London Genera] Omnibus Co., 


2 K. B. 193. Refd. Kent v. rapa [1923] P. 142 

Taw Moliére a P. 27. <As to (2) vous d. Ward v. 
London & Blackwal ity. (1845), 6. T. O. 8.125. Apld. 
Admiralty Comrs. v. S. See {191 oP a. S. 38. Refd. 
Osborn v. Gillett (1873), L. R. 8 Exch. 88; Jackson rr, 
aero ee 2K. B. 193; Berry v. Humm, (1915) 


844. Death of servant.] — OsBoRN 
GILLETT, No. 930, post. 

845. -]—(1) A master cannot main- 
tain an action for injuries which cause the 
immediate death of his servant. 

(2) A father cannot recover, either at common 
law or under Fatal Accidents Act, 1846 (c. 93), 
the funeral expenses to which he has been put in 





v. 








11906] 2 K. B. 648. Distd. Jackson v. Watson, [1909] cbt an unmarried infant daughter, whose 

PART XII. SECT. 6. W. W. R. 401; 17 D. ie 309: 7 PART XIII. SECT. 1, SUB-SECT. 1. 

k. Appeal. }-In an action against | Sask. L. R. 184; 17 Gan. Ry. Cas 843 1. Whether liability incurred— 
a contrac in the erection: | 38.—CAN. 


engaged 

of a Dulldiog for injuries sustained by 
u person paasing along a public street 
by reason of the nog! Sins of deft. & 
his servants, if the 1 judge errs in Bi 

awarding sufficient damages the only 
remedy of pie is to appeal.—FLINN . 
ets (1904), 37 N. . R. 67.—CAN. 


injuries all 


Power of court to remit.}—In an 
dation to recover damages for serious 
to have been ca 
by the negligence of deft., the ct. 

to remit the case to the 
Bill Ct., inasmuch as deft. declined to 
waive the question of *“ contributory 


Death of wife.}—A husband cannot 
maintain an action for injuries which 
cause the immediate death‘of ae wife. 
cee v. WINNIPEG ELECTRIC Ry. 
Co., ee Ue Pee” 1 W. W. Rn. 
isi: 33 AN, 


Defendant a Solatium — 
Whether recoverable.}—The proprietor 


Civil 


————~.}-— DOAN , NEFF (1916), 38 | negligence’; although it did not | of lands, in which a coal pit not suffi- 

O. eA As 216.—OAN. See ; appear | that p pltf. po bp ite ate olently 4 epee was vaste pound Male 
mi. pectal damages pleaded. means’ a mages so0latium e 
—STAATS v. CANADIAN Paciric Ry. | RICHARDSON 7 72), 1. RB. 6C. Le 10. | mnther cf an erinarrl woman who 
Co. (1914), 27 W. L. R. 627; —IR. accidentally. fell into the pit & was 
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Sect. 1.—LTiability ai common law: Sub-sects. 1 & 2. 
Sect. 2: Sub-sects. 1 & 2.] 


death was caused by reason of defts.’ negligence, 
& who was residing with her father at the time of 
her death. 

What is contemplated is the pecuniary loss 
which has been sustained by one member or the 
whole of the limited class by reason of a wrongful 
act in respect of which deceased could have 
brought an action had he lived. It seems to me 
that that reasoning excludes funeral expenses 
from the damages which are recoverable under 
Lord Campbell’s Act, 1846 (c. 93), & it is therefore 
impossible for us to say that this particular claim 
ought to fall under a different category (LORD 
ALVERSTONE, C.J.).—CLARK v. LONDON GENERAI. 
OMNIBUS Co., Lrp., [1906] 2 K. B. 648; 75 L. J. 
K. B. 907; 95 L. T. 485; 22 T. L. R. 691; 50 
Sol. Jo. 631, C. A. 


Annotations :—.48s to (1) Apld. Admiralty Comrs. v. S.S. 


pucrks, [1917] A.C. 38. Refd. Kent v. Atkinson, [1923] 


. As to (2) Consd. Jackson v. Watson, {1909] 2 
K. B. 193. Distd. Berry v. Humm, [1915] 1 K. B. 627. 
Folld. Barnett ». Cohen, [1921] 2 K. B. 461. 

846. -}— A submarine having been 
sunk through the negligent navigation of a steam- 
ship & all but one of her crew drowned, the Comrs. 
of the Admlty. brought an action against the 
steamship owners to recover the damage they had 
sustained. They included in their claim a number 
of items, one of which was a sum representing the 
capitalised amount of pensions & grants paid or 
payable by them to the relatives of the crew who 
were drowned. At the reference the assistant 
registrar disallowed this item of claim on the ground 
that loss or damage suffered by pltfs. due to the 
loss of life of the crew of the submarine was not 
recoverable in civil action. This decision of the 
assistant registrar was upheld by the President & 
subsequently by the Ct. of Appeal who expressed 
themselves bound to follow the ruling of Lorp 
ELLENBOROUGH in Baker v. Bolton, No. 843, ante, 
that ‘‘in a civil ct. the death of a human being 
could not be complained of as an injury ” :— 
Held: whether or not the common law ought 
originally to have been differently interpreted 
than as interpreted by Lorp ELLENBOROUGH in 
Baker v. Bolton, No. 848, ante, it was too late to 
disturb it.—ADMIRALTY Comps. v. S.S. AMERIKA, 
{[1917] A. C. 38; 86 L. J. P. 58; sub nom. Tue 
AMERIKA, 116 L. T. 34; 33 T. L. R. 1353 61 Sol. 
Jo. 158; 13 Asp. M. L. C. 558, H. L.; affg., [1914] 
P. 167, C. A. 

Annotations :—Refd. Berry v. Humm, [1915] 1 K. B. 627; 


Bradford Corpn. v. Webster, (1920] 2 K. B. 135: Baker 
v. Dalgleish 3.8. Co., [1922] 1 K. B. 361; The Moliére, 


[1925] P. 27 
Death of child — Cost of funeral ex- 











847. 
penses.|—-CLARK v. LONDON GENERAL OMNIBUS 
Co., Lrp., No. 845, ante. 


killed.— HisLor v. DURHAM (1842), 4 


ety 





Pp. ——— 
CoaL Co. (1901), 
335.—SCOT. 


-+~INNES vo. Fire wor 
3 F. (Ct. of Sess.) been killed 
q.-- - — —. A workman 
having been injured through the fault, 
as he alleged, of his apaltatt benk brought 
an parce spot naa them ie ae es. 
© action was pen e died, 
intestate & unmarried. His mother 
was appointed his extrix., & she raised 
@® second & concurrent action for 
solatium for her son’s death, & asked 
that the second action should be re- 
mitted to the same jury who were to SCOT. 
try the first action :—Held : the second 2 
action was incompetent.—Woop », 3 
GRay & Sons, [1892] A. C. 676.—SCOT, 


r, —— Actual pecuniary loss—Son 


215, H. L.—S 








supporting mother.}—Where a mother 
Dunl. (Ct. of Sess.) 1168.—SCOT. eourht reparation from a master of 
for the loss of her son, he ha 

by an accident occasione 

through the master’s default :—Held : 
as the mother had a ] 
son for support, & as 
supporting her at the time of his 
death, the mother’s claim was valid.—. 
WEEMB . econ (1861), 4 Macq. 


t. 
relationship—wNot from loss of business. } 
— QUIN v. GREENOCK & PORT-GLASGOW 
TRAMWAYS Co., {1926} S. C. 


Necessity for concurrence of 
several purties in one action.}—Where 
separate actions for damages in re- 
spect of the death of a father were 


NEGLIGENCE. 


848. From moment of death.|—BAKER v. 


Botton, No. 848, ante. 
———.]— OSBORN v. GILLETT, No. 
post. 


850. —— ——.]—_CLARK v. LONDON GENERAL 

OmNIBUS Co., LTD., No. 845, ante. 

851. |—In an action to recover 
damages for pecuniary loss sustained by pltf. by 
reason of the death of his wife through eating 
tinned salmon supplied & sold by defts. to pltf. & 
his wife, the jury awarded pltf. (inter alia), £200 :— 
Held: the rule laid down by LorD ELLENBOROUGH, 
C.J., in Baker v. Bolton, No. 848, ante, that ‘in 
a civil ct. the death of a human being could not 
be complained of as an injury; & the damages as 
to pltf.’s wife must stop with the period of her 
existence,’’ was limited to actions based on the 
tort, which was the wrong that caused the death ; 
but where there was also another & independent 
cause of action, the loss of services caused by the 
death of the wife was an element which might be 
included in the damages awarded to the husband. 

I have come to the conclusion that this exception 
from the general principles on which damages are 
based, only applies to cases where the cause of 
action is the wrong which caused the death & does 
not apply to cases where there is a cause of action 
independently of such wrong (VAUGHAN WILLIAMS, 
L.J.).—JACKSON v. Watson & Sons, [1909] 2 
K. B. 193; 78 L. J. K. B. 587; 100 L. T. 799; 
25 T. L. R. 454; 53 Sol. Jo. 447, C. A. 

Annotations :—Consd. The Amerika, (1914] P. 167. Refd. 
Cointat v. Myham, [1913] 2 K. B. 220; Berry v.§ Humm, 
{1915)1 K. B. 627. 

Right of personal representative to bring or 
continue action for personal injury.]—-See ExEcu- 
Tors, Vol. XXIII, p. 297, Nos. 3625-3628. 














SUB-SECT. 2.—CAUSE OF ACTION INDEPENDENT 
' OF TORT. 
852. Cause of action on contract—Action lies.] 
—JACKSON v. WATSON & Sons, No. 851, ante. 
—— Right of personal representative to bring 
action.|—See ExrEcuTors, Vol. XXIII., pp. 292, 
293, 297, Nos. 3580-3584, 3625-3628. 


Sect. 2.—STATUTORY LIABILITY—FATAL 
| ACCIDENTS ACTS. 


SUB-SECT. 1.—NATURE OF REMEDY. 


See Fatal Accidents Act, 1846 (c. 93); Fatal 
Accidents Act, 1864 (c. 95); Fatal Accidents 
(Damages) Act, 1908 (c. 7). 

853. Whether injury must be such that deceased 
could have brought action—Fatal Accidents Act, 


brought by (a) his widow as an in- 
dividual & as tutrix of his pupil 
children, & (b) his minor children :-— 
Held: when several pereone suffer loss 
& damage through the death of one 
person, separate actions of damages 
are improper, as, apart from specialties 
requiring separate actions to be raised ; 
the pursuers should concur in one 
action.—__SToRAcH v. KERR & Co., 
[1921] S. C. 285.—SCOT. 


al claim on her 
e actually was 





—— Loss must arise from b. Damages for mental suffer- 
ong Ree recoverable.|~—-In an 
action by a father for damages sus- 


544.— ed owing to the death of his child 
caused through deft.’s negligence :— 
Held: no damages for mental suffer- 
ing could be recovered.—BERTRAM 0. 
CENTRAL S. A. Rys. (1906), W. B.C. 
234.—S. AF. 


Part XIII.—NeEcLiGENcE causinc DEATH. 


1846 (c. 93), s. 1.]—ARMSWORTH v. 
EASTERN Ry. Co., No. 941, post. 

854. .] — TUCKER v. 
Horne», No. 908, post. 

855. ——.|—(1) An action on Lord Camp- 
bell’s Act, 1846 (c. 93), is maintainable in cases 
where none could have been maintained by the 
deceased if he had survived the effects of the 
injury: as the condition in the statute that the 
action could have been maintained by deceased 
if death had not ensued, has reference not to the 
nature of the loss or injury sustained, but to the 
circumstances under which the bodily injury arose, 
& the nature of the wrongful act, neglect, or 
default complained of. 

If deceased had, by his own negligence materially 
contributed to the accident whereby he lost his 
life, as he, if still living, could not have maintained 
an action in respect of any bodily injury, notwith- 
standing there might have been negligence on the 
part of defts., the present action could not have 
been supported. But supposing the circumstances 
of the negligence to have been such that, if death 
had not ensued, deceased might have brought his 
action in respect of any injury arising to him from 
it, we are of opinion that his representative may 
maintain an action in respect of an injury arising 
from a pecuniary loss occasioned by the death, 
although that pecuniary loss would not have 
resulted from the accident to deceased had he 
lived (COCKBURN, C.J -). 

(2) We are of opinion that as the benefit of 
education & the enjoyment of the greater comforts 
& conveniences of life depend on the possession of 
pecuniary means to procure them, the loss of these 
advantages is one which is capable of being 
estimated in money, in other words, is a pecuniary 
loss; & therefore the loss of such advantages 
arising from the death of a father whose income 
ceases with his life is an injury in respect of which 
an action can be maintained on the statute. 
A fortiori, the loss of a pecuniary provision, which 
fails to be made owing to the premature death of a 
person by whom such provision would have been 
made had he lived, is clearly a pecuniary loss for 
At compensation may be claimed (COCKBURN, 

C.J.).—P ym v. GREAT NORTHERN Ry. Co. (1862), 
2B. &S. 759; 31 L. J. Q. B. 249; 6 L. T. 537; 
8 Jur. N.S. 819; 10 W. R. 737 ; 121 E. BR. 1254 ; 
affd. (1863), 4 B. & S. 396; previous proceedings 
(1861),2 F. & F. 619. 

alnnotations :—As_to (1) Apld. Read v. G. BE. Ry. (1868), 9 

B. & 8. 714. Refd. Griffiths v. ara (1882), 47 L. T. 
10; Seward v. Vora Cruz weet Ap or oe 8 
to fo (2) Apia. Bethoring tonya’ Tee “ase: ). 5. J.Q. B. 
405 arrison v. & N. - (1885), C ie KI. 540. 
Refd. Grand Trunk “Ry. of Canada v. Veanings ( 1888), 13 
App. Cas. 800. pore: Refd. Baker v. Dalgleish 
S.8. Co., [1922] 1 K 1; Nunan v. Southern Ry. 
(193: 3), 2K. B. Tos. Mentd. ‘Hebdon v. West (1863), 

S. 519; R. vw. Mid. Ry. (1867), 31 J. P. 661 ; Road. 
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857i. Whether injury must be such 
that deceased could have brought action— 
No breach of duty.|—Deft. was engaged 
in cutting & remo ice from a navi- 
gable river, & two boys, skating on 
the river, in daylight, broke through 
the thin ice which had formed over 
an opening made by deft., & were 


maintained his 


-]}—If deceased could not, (1 
had he survived, have successfully 
action 
action under the Families Compensa- 
tion Act will not arise; & if he had 
arent been compensated & 

discharged all claims, or had cove- 
nanted away his rights, ho would not 
be in a position to maintain an action, 
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head v. Mid. any: Oe 2 Q. B. 412; Fairv. L, & 
N. W. Ry. (18 wat an L. T er C ark v. London General 


Omnibus Co. ., (1906) 2 K. B. 648 co Columbia 

Klec. Ry. v. Gentile, [1914] A. C. 103 

856. "No. 895, post. 

857. ——— No breach of duty.|—-LANKESTER vw. 
MILLER, HETHERINGTON, THIRD PARTY, No. 384, 
ante. 

858. ——.J—MERsEy Docks & HARBOUR 
BoakD v. PRocTER, No. 59, ante. 

859. Remedy given to individuals —-Not to a 
class.|—-(1) In an action under Lord Campbell’s 
Act, 1846 (c. 93), no compensation can be given by 
way of solatium for grief or loss of society of 
deceased. 

(2) The remedy given by this statute is to 
individuals, not to a class; & therefore, on the 
death of a person whose income arose from land 
& personalty independent of any exertion of his 
own, no portion of which was lost to his family by 
his death, the action is maintainable if in conse- 
quence of that death the mode of its distribution 
among the members is changed.—PyYM v. GREAT 
NORTHERN Ry. Co. (1863), 4 B. & S. 396; 2 
New Rep. 455; 32 L. J. Q. B. 377; 8 L. T. 734 3 
10 Jur. N.S. 199 ; 11 W. R. 922 ; "192 I. BR. 508, 


Ex. Ch. 
ainnotations :—.A8 to (1) Refd. Griathe ”. Dudley raat 
S.S. Co., [1922) 1K 


47 lL. T. 10; Baker vo. Dalgleish 
361. As to’ (2) Refd. Grand Trunk Ry. of Canada v. 
Jennings (1888), 13 App. Cas. 800. Generally, Mentd. 

open st Pia (1863), 3B. & 8S. 579: BR. v. Mid. Ry. 
(i867), 8 . P. 661; eeoneed ”. Mid. Ry. (1867), L. R. 
2 ata) Read v. G. . (186 aan & 8.714; Fair 

MeN Ww. y, (1368), i iL. T. 326; Hetherington v. 
N. E. Ry. “geae L. J. Q. B. 495; Seward v. Vera Cruz 
(1884), 10 App. cae. 59: Harrison v. L. & N. W. Ry. 
(1885), Cab. & El. 540; Clark v. London General Omnibus 
Go., [1906] 2 K. B. 648; British Columbia Elec. Ry. v. 
Gentile, weet uae C. 1034; 
(1923) 2 K 














Nunan v. Southern Ry., 


SUB-SECT. 2.—WHO MAY BRING ACTION. 


860. Personal representative.|—B. took a ticket 
from Workington to Carlisle from the Whitehaven 
Junction Ry. co. In order to arrive at the plat- 
form at the station at Maryport the trains pass 
over the line of the Maryport & Carlisle Ry. On 
that line is a self-acting switch used for shunting 
carriages into a siding. The switch & siding were 
the property of the Maryport & Carlisle Ry. co., 
but used exclusively by the Whitehaven Junction 
Ry.co. The switch is about four yards from a gate 
which is on the line of the Whitehaven Junction 
Ry. co., a servant of which co. was in the habit 
of occasionally looking over the gate to see that 
the switch was in proper order. It was proved:that 
all switches are liable to get out of order. A train 
of the Whitehaven Junction Ry. coming slowly 
up to the station, in consequence of the points 


) of Workmen’s Compensation Act 
of British Columbia that right was in 


the cause of lieu of any right of action inst the 
employer, the latter right ing ex- 

pressly barred :—Held: the action 

had could not be maintained, because 


deceased could not himself have main- 
tained an action as required by Fatal 
Accidents Act.—WaALPOLK wv. CANA- 





drowned. In an action under Fatal & there would be no cause of action DIAN ae Na iam Ry. Co., [1923] 
Accidents Act:—Ifeld; in entering under the Act.—BRITIMH CoLUMBIA A, C, 113, P. C.—OAN. 

upon the river & cutting & removing rae ag Ry. Co. v. GENTILE (1914), 

the ice deft. was doing a lawful act, 28 W. Ll. R. 795; 18 D. a e. J|—Bizeau ov. CANADIAN 
& was liable to pitt. onisif, in exercising 6 Ww. W. R, 1342 ; AN [1914] A "1084; NATIONAL Ry. Co. & Aziz, (1926) 4 4 
that r he unnecessarily 111 L. T. 682.—C D . 1066; 59 O. L. 


& impro 
perly hntertarod with the right of the 
oys to skate in safety upon the river, 
& their death was the result of that 


resps. 
oan one Aa Se Sherr v. DENISON 


ee L. ‘ae ; 62D. L. R. 
5; 18 O Ww. nN 9.—CAN. tribute 
J.—VOL. Bali, 


s L. 
d. Applt.’s husband was killed in CAN. 
the coume of his pbased. EEA ho tine by the 


his Aaath one de dependents, had a ent 
paul bce artag te on out of a fund con- 
to by employers; by sect. 1 


ed, on 859i. Remedy yiven to individualsa— 
Not to a class.}—TRUEMAN v. HyDRO- 
ELNCTRIC- POWER COMN. OF ONTARIO 


(1923), 53 Oo. L. R R, 434,.—CAN, 
K 
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Sect. 2 pelea beh, patie Accidents Acts: 
Sub-sects 2,3 & 4.] 


being turned the wrong way, ran into the siding & 
came in collision with some coal trucks, whereby 
B. was killed. The judge left it to the jury to say 
whether there was negligence on the part of the 
Whitehaven Junction Ry. co. The jury found that 
there was :—Held: the question was properl 
left to the jury; that there was evidence of suc 
negligence, & upon such finding, the Whitehaven 
Junction Ry. co. were liable, under Fatal Accidents 
Act, 1846 (c. 93), to an action by the personal 
representative of B.—BIRKETT v. WHITEHAVEN 
JUNCTION Ry. Co. (1859), 4 H. & N. 780; 28 
L. J. Ex. 8418: 33 L. T. O. S. 226. 

aun :—Refd, Clarke v. West Ham Corpn. (1909), 73 


861. -_}—MILLs v. ARMSTRONG, THE BER- 
NINA, No. 807, ante. 

862. Husband of deceased.] — A. being 
possessed of land abutting on a public footway, in 
the course of building a house on such land, 
excavated an area, which, by the negligence of his 
workpeople, was left unfenced, so that B., who was 
lawfully passing along the way, the night being 
dark, witho ut any negligence or default of her own, 
fell into the area, & was killed :—Held: (1) A. 
was liable, under Lord Campbell’s Act, 1846 (c. 93), 
to an action by the husband, as administrator, 
for the benefit of himself & B.’s infant children. 

The declaration alleged that deft. was possessed 
of a messuage, with the appurtenances, near to a 
common & public footway, & that, in front of & 
before the said messuage, & parcel of the appurte- 
nances thereof, & close to, & by the side of, the said 
footway, & abutting upon, & opening into, the 
same, there then was a large hole, vault, or area, 
which hole, vault, or area, deft., by reason of the 
possession of the said messuage, with the appurte- 
nances, before & at the time when, etc., ought to 
have so sufficiently guarded & fenced as to prevent 
injury to persons lawfully passing in & along the 
said footway :—Held: (2) the duty of deft. to 
fence the area, was properly alleged ; (3) the judge 
at the trial was justified in amending the declara- 
tion, by adding the words ‘ with the appurte- 
nances’’; (4) the declaration need not negative 
the existence of any relations entitled to compensa- 
tion, other than those on whose behalf the action 
purported to be brought.—BARNES v. WaRD 
(1850), 9 C. B. 392; 19 L. J. C. P. 195; 14 Jur. 
334; 137 I. R. 945. 

Annotations :—<As to (1) Distd. M., 8. & L. Ry. v. Wallis 
(1854), 14 C. B. 213; Cornman v. Kastorn Counties Ry. 
pee 29 L. J. Ex. 04 ; Hardcastle v. South Yorkshire 

Ry. & River Dun Go. (1859), 4H. & N. 67; Hounsell v. 
Smyth (1860), 7G. B. N.S. 731. Gonsd. Fisher v. Prowse, 
Cooper wv. Walker (1863), 2B. & S. ee Me att v. 

egent’s Canal Co. (1862), 12 C. B. adley v. 
Taylor (1865), L. R.1C. 1. 53, A ld. Rev. - bent (1865), 
Le. & Ca. 567. Consd. Murley v. Grove (1882), 4 wre r 
360; Wright v. Mid. Ry. (1884), 51 L. T. 539. Apld 

. Pon ing 


Silverton v. Marriott Oeen 59 L. T. 61. 
v. Noakes, [1804] 2 Q. B. 281; Lowery w. Walker, (1909) 
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864 i. Mother.)}—The inother of the 
deceased is a person for whose benofit 
an action can be brought under the 

ecidents <Act, althouzh the 
father is living —RENWICK 0. GALT, 
PRESTON & HESPELER Sha Ry. Co. 
ess eg Li. Re 25; O. W. R. 


673.—CA 
s administratrix, sued def 


neath it :—H 


not such as 
recover.—G1Bs 


Of illegitimate child.|—Pltf. 





f. 
efts., under 
44 Vict. c. 22, a. 7 (O), for the death 1903, c. 79, 
of her illegitimate son, a brakesman on 
defts.’ ra ways who was killed by being 
carried against a bridge not of the 


height required by that Act, while 
on one of ee apse a Dowsing und er- 


intended to aie no ereater right to 
rocover than Lord Campbell’s Act, 
pitf.’s relationship to the 
to give her a ment ie 
ON v. MIDLAND Ry. Co 

(1883), 2 O. R. 658.—CAN. 


. Siater.J—A declaration by ere 
unter Lord Campbell’s Act, C. 8. N. B 

in an action for 

for negligence causing death & for 
expenses incurred & Pecuniaty loss 
sustained by deceased a oro to his 


NEGLIGENCE. 


2K. B. 433, Reid. Ricketts v. Kast & West ines Docks 
& Birmingham Junction Ry. (1852), 19 L. T. 109; 

Cornwell v. Metropolitan Sewers Comrs. sss, 0 ‘Exch. 
7713 Corby v. Hill (1858), 4 C. B. N. Marfell v. 


South Wales Ry. (1860), 29 L. J. P. ne Binks v. 
South Yorkshire Ry. & River Dun Go, (1882) 3B. & 8. 
244: Robbins v. Aas (1863), 15 C. B. N. S. 221; Fe 
Williams v. Groucott oan 4 > & Me iy? ’ Ohrby v. 


Ryde Comrs. een ds 0 Jur. N. 8. 1048 ; Stansfeld v. 
Bolling (1870), 22 L. T. 799; Orr-Ewing v. ol uhoun 
1877), 2 App. Cas. 495 "Pearson v, Cox Grae -P.D. 
369 ; Guan v. De Winton nue Ae Js 833; Crane Uv. 
South Suburban Gas Co 3 [1916] 1 os 3 Generally 
Refd. Tarry v. Ashton (1876), 1 Q. B. D. 314; Bathurat 
Borough v. Macpherson (1878), 4 App. Cas. 256. Mentd. 
Arnell v. L. W. Ry. (1852), 12 C. B, 697; A.-G. 
Roe, [1915] 1 Ch. 235. 

863. Widow of deceased.]-— SMITH v. 
STEELE, No. 247, ante. 

—— Right to sue separately on behalf of de- 
ceased’s estate.|—See ExecutTors, Vol. XXIII., 
p. 292, Nos. 83080-3082. 

864. Mother.}] — Where a mother’ sought 
reparation from a master of works for the loss of 
her son, he having been killed by an accident 
occasioned through the master’s default :—Held : 
as the mother had a legal claim on her son for 
support, & as he actually was supporting her at 
the time of his death, the mother’s claim was 
valid. 

The right of a mother to maintain such an action 
as this is beyond doubt (LoRD CRANWORTH). 

It is established, not only that in point of fact 
this son did maintain his mother, but that in point 
of law he was bound to maintain her to the extent 
of his ability (LorpD BROUGHAM).—\WEEMS v. 
MATHIESON (1861), 4 Macq. 215, H. L. 
Annotations :—Mentd. Smith v. Haker: [1891] A. C. 

Nimmo v. Connell, [1924] A. C. 

865. Child — Illegitimate.) — An _ illegitimate 
child is not a person in whose interest or for whose 
benefit an action can be maintained under Fatal 
Accidents Act, 1846 (c. 93).—-DICKINSON v. NORTH 
EASTERN Ry. Co. (1863), 2 H. & C. 7385; 3 New 
Rep. 130; 33 L. J. Ex. 91; 9 L. T. 299; 12 W. R. 
62; 159 EB. R. 304. 

866. ——— En ventre sa mere.]—T'HE GEORGE 
& RICHARD, No. 158, ante. 

867. Husband.] — Deft., a farmer, for his own 
convenience, removed an agricultural roller from 
his field, & left it upon the highway, on the part 
between the hedge & the metalled roadway, & 
left it there for some time. A pony drawing a 
carriage in which pltf.’s wife was riding, shied Pr 
the roller, upset the carriage, & pltf.’s wife was 
killed :—Held: this was an unreasonable use of 
the highway, & an action under Fatal Accidents 
Act, 1846 (c. 93), would lie at the suit of the hus- 
band for the death of his wife.—WILKINS v. DAY 
(1883), 12 Q. B. D. 110; 49 L. T. 399; 48 J. P. 
6; 32 W. BR. 123, D.C. 


Annotations :—Refd. Wilkinson v. Downton, [1897] 2 Q. L. 
Dulieu v. White, [1901] 2 K. B. 669 ; Hoath’s Garare 
4  eedues (1915), 14 L. G. R. 195. 


Alien.]—See ALIENS, Vol. II., p. 131, Nos. 71, 72. 





325 ; 


death, & stating that the 
brought for the benefit of gers 
sisters, was held bad on demurrer, 
sisters not being benoficiaries unde; 
EER CO. (1908), BB eH PULP 
APER Co. 
6H. L. R. 247.—CAN., aida 


t was 


ceceased was 


h. Adoptive parent.}—T} 
an adopted son, the hones ey 
negligen gives no r ht of action 


co 
the adoptive parent 4 
apoinente Act, sbi, a: Ay c rhedle Fatal 


(2).—BLAY~ 
BOROUGH 1. BRANTFORD @ 
eannnr a0 ae ee R. 243; 13 ow? 


Part XIII.—NEGLIGENCE CAUSING DEATH. 


SuB-sECT. 3.—WITHIN WHAT TIMB ACTION 
MUST BE BROUGHT. . 


See Lord Campbell’s Act, 1846 (c. 93), 8. 3. 

868. Within twelve months of death of person 
injured—Substitution of administratrix for plaintiff 
more than twelve months after death of original 
rr Edw. 3, c. 7, does not apply to actions 

y the legal personal representatives of deceased 

ersons in respect of injuries caused to deceased 

y negligence, nor in respect of injury sustained 
by the personal estate of deceased through meeting 
medical expenses. Therefore, where adminis- 
tratrix of pltf. in an action against a railway co. to 
recover damages for injuries caused by their 
negligence was substituted as pltf. in action more 
than twelve months after original pltf.’s death :— 
Held: no proceedings had been commenced by 
the administratrix within the twelve months 
required by Lord Campbell’s Act, 1846 (c. 93), s. 3, 
& the action was therefore not supportable.— 
PULLING v. GREAT EASTERN Ry. Co. (1882), 9 
Q. B.D. 110; 51 L. J. Q. B. 453; 46 J. P. 617; 
30 W. R. 798. 
Annotation :—Refd. Lendon v. London Road Car Co. (1888), 

47. L. R. 448. 


869. Actions against public authorities — 
Whether within six months of wrongful act—Public 
Authorities Protection Act, 1893 (c. 61), s. 1.|— 
By Lord Campbell’s Act, 1846 (c. 93), s. 3, an 
action for the benefit of the wife, husband, parent, 
or child of a person whose death has been caused 
by the wrongful act, neglect, or default of another 
must be commenced within twelve calendar months 
of the death of the deceased. 


By Public Authorities Protection Act, 1893 
(c. 61), s. 1, an action against any person for any 
act done in pursuance, or execution, or intended 
execution of any Act of Parliament, or in respect 
of any alleged neglect or default in the execution 
of any Act, must be commenced within six months 
next after the act, neglect, or default complained 
of, or, in case of continuing injury or damage, 
within six months next after the ceasing thereof. 

An action under Lord Campbell’s Act, 1846 
(c. 93), was brought against defts., a statutory 
body formed to provide, maintain, & manage 
a hospital, to recover damages for the death of a 
patient in the hospital caused by the negligent 
act of a nurse in defts.” employment; the writ 
was issued more than six months, but less than 
twelve months, after the death of deceased :— 
Held: pltfs. cause of action arose upon the death 
of the deceased, & that, the action not having 
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k. Within twelve months of death of 
person injured.J—-C. O. N. W. T. c. 55, 
8. 4, re-enacting parts of Lord Camp- 
bell’s Act, provides that an action 
inust be brought within twelve months 
after the death.—MCKERRAL v. CITY 
Or EDMONTON (Alta.) (1912), 22 
W. L. R. 699; an W. R. 180; 7 


the 





ties.J—An action under C. 8. C. c. 78, 
by the representatives of a decoasod 
yerson = ed pA neglect of defts. 
o ropair a way, 
Oo. 8. i. C. c. 54, 8. 337, be brought 
within three months, notwithstanding 
limitation of twelve 
allowed by the first mentioned statute. 
BRANTFORD CORPN. 


—-LURNER_ Uv. 
(1863), 13 C. P. 109.—CAN. 


131 


been brought within six months after his death, 
defts. were entitled to the protection of Public 
Authorities Protection Act, 1893, & the action 
was not maintainable.-—MARKEY v. TOLWORTH 
JOINT ISOLATION HOSPITAL Distrricr BOoARp, 
[1900] 2 Q. B. 454; 69 L. J. Q. B. 738; 83 L. T. 
28; 64 J. P. 647; 16T.L. R. 411, D.C. 


Annotations :—Apld. Kent County Council v. Folkestono 
Corpn. (1904), 91 L. T. 563. N.F. British Columbia 
Elec. Ry. v. Gentile, [1914] A. C. 1034. Refd. Williams v. 
Mersey Docks & Harbour Board (1905), 92 L. T. 444; 
McClelland v. Manchester Corpn., [1912] 1 K. B. 118; 
Vonn v. Tedesco, [1926] 2 K. B. 227. 


870. -.|—An action can only be 
maintained by the representative of a deceased 
person under Lord Campbell’s Act, 1846 (c. 93), 
where that person could, if alive, have himself 
maintained an action in respect of his injuries 
against deft. 

The husband of pltf., having in 1902 sustained 
injuries, as it was alleged, through the ncgligence 
of defts., a public authority, ultimately died of 
those injuries in 1904. Pltf. having commenced 
an action against defts. under Lord Campbell’s 
Act, 1846 (c. 93), to recover damages for his death : 
—Held: the action could not be maintained, inas- 
much as the right of action of the deceased, if alive, 
would have been barred, by Public Authorities 
Protection Act, 1893 (c. 61), s. 1 (a).—-WILLIAMS v. 
MERSEY Docks & HarBour Boarp, [1905] 1 
K. B. 804; 74L. J. K. B. 481; 92 L. IT’. 4443 69 
J.P. 196; 53 W. R. 488; 21 T. L. R. 397; 49 
Sol. Jo. 417; 3 L. G. R. 529, C. A. 


Annotations :—Apprvd. British Columbia Elec. Ry. v. Gentile, 
[1914] A. C. 1034. Consd. Nunan v. Southern Ry., (1923) 
2K. 8B. 703; Venn v. Tedesco, [1926)2 K. Bb. 227. Mentd. 
The Johannesburg, [1907] P. 65. 


871. -}—In an action under 
Lord Campbell’s Act, 1846 (c. 93), against defts. to 
whom the Public Authorities Protection Act, 
1893 (c. 61), is otherwise applicable, the time within 
which the action can be brought is that limited by 
the former & not that limited by the latter Act.— 
VENN v. TEDESCO, [1926] 2 K. B. 227; 95 L. J. 
K. B. 866; 135 L. T. 108; 90 J. P. 1853 42 
T. L. R. 478; 70 Sol. Jo. 709; 24 L.G. R. 496. 

Sec, generally, PUBLIC AUTHORITIES. 




















SuB-sEcT. 4.—IN WHAT COURTS ACTION MAY 
BE BROUGHT. 


Court of Admiralty.|—See AcTIoN, Vol. I., pp. 
84, 35, Nos. 265, 266; ADMIRALTY, Vol. I., pp. 
144, 145, Nos. 513-518. 


TRUNK Ry. Co., WHALIS v. 
TRUNK Ry. Co. (1901), 21 U. 
343, 1 O. L. R. 622.—CAN. 
r.-——— .}—An action under the 
27 & 28 Vict. c. 95, amending Lord 
Campbell’s Act, can bo sustained b 
a relative of the deceased, thor 
brought within six calendar months 
from the death, unless there bo at tho 
time an exor. or administrator of the 


GRAND 
L. T, 


must, under 





months 





LD. L. R. 661.—C deceased. —-HOLLERAN vw. BAGNELL 
1, ——.]— Familios Compensation Gorumura ee ee Gin, abe): (1879), 4 L. R. Ir. 740.—IR. 
ot of British Columbia is, save in yo Bo, R..199; 4 W. L. R. 273— | ¢ ——.}-—Tho ct. will not, 


slight & immaterial respects, in the CAN 
same terms as Fatal Accidents Act, . 
1845, & provides that actions there- 
under shall commenced within 
twelve calendar months of the death 
of deceased. — BRITISH COLUMBIA 
WLECTRIC Ry. Co., LTp. v. GENTILE, 
[1914] A. C. 1084, P. O.—CAN. 
}—SMiITH ov. SOUTH VAN- 
COUVER CORPN. & RICHMOND CORPN. 
B. a [1922] 2 W. W. R. 3763; 66 
e L. r 835.—CAN. : 
n. Actions against public authori- 


ration to his 
issued, b 
1897, c. 


p May be brought within six months 
—If no administrator copointed FT 
The widow & child of a person ed 
in consequence of the 
moe may, when letters of - 
estate have not been 
166, without welt six 
months.—CURRAN . GRAND UNK 
Ry. Co. (1898), 235 A. R. 407.—CAN. 


-.]}—MUMMERY v. GRAND 


in the absence of bad faith, make an 
order sta an action under Lord 
Campbell’s Act brought by one of 
the next of kin of the deceased within 
six months after the death & before 
administration is taken out, although 

tration is subsequently taken 
out by another of the next of kin, & 
a second action in respect of the death 


efts.’ negli- 
adminis 


vw. GREAT NORTHERN Ry. Co. or Irnt- 
LAND, {1899} 2 I. R, 123.—IR. 
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Sect. 2.—Statutory liability—Fatal Accidents Acts: 
Sub-sect. 5, A. (a) & (6), & B. (a) & (b).J 
SUB-SECT. 5.—ESSENTIALS OF ACTION, 

A. Actual Pecuniary Loss. 
(a) In General. 
872. Necessity for actual loss.}.—FRANKLIN v. 

SouTH EASTERN Ry. Co., No. 889, post. 

78. -|—In an action on Lord Campbell’s 
Act, 1846 (c. 93), by a father for injury resulting 
from the death of his son, it appeared that the 
father was a working mason & that the son was a 
boy of fourteen years of age who had earned 4s. 
a week for about a year or two, but at the time of 
his death was without employment. There was 
no evidence of the cost of boarding & clothing the 
boy. The judge having left it to the jury to say 
whether the father had sustained any pecuniary 
Joss by the death of his son, & the jury having 
found a verdict with £20 damages :—Held: as 
there was evidence for the jury, pltf. was entitled 
to retain the verdict for the full amount; such 
an action could not be maintained without some 
evidence of actual pecuniary damage.— DUCK- 
WORTH v. JOHNSON (1859), 4 H. & N. 653; 29 
L. J. Ex. 25; 33 L. T. O. S. 274; 5 Jur. N.S. 


630; 7 W.R. 655; 157 E.R. 997, 

Annotations :—Folld. Boulter ». Webster (1865), 5 New 
Rep. 238. Expld. Meddam v. Minnis (1893), 37 Sol. Jo. 
253. Consd. Jenkins v. Taff Vale Ry. (1912), 106 L. T. 715; 
Barnett v. Cohen, ([1921] 2 K. B. 461. Refd. Pym v. 
G. N. Ry. (1862), 2B. & 8. 759. 


874. -]|—The onus must lie on pltf. in these 
cases to prove that the earnings exceeded the cost 
of maintenance, & if pltf. failed to prove that he 
must go on to give affirmative evidence that that 
state of things would not continue. In order to 
maintain the action there must be inade out either 
an actual loss or a reasonable probability of 
pecuniary bencfit which had been destroyed by 
the death (per Cun.).—MEDDAM v. MINNIS (1893), 
37 Sol. Jo. 253, D.C. 











875. |—TAFF VALE Ry. Co. v. JENKINS, 
No. 885, post. 
876. Grief or loss of services insufficient.|— 





The compensation to which the party for whose 
benefit an action is brought, under Lord Campbell’s 
Act, 1846 (c. 93), by the exor. or administrator 
of deceased person, must be confined to the mere 
pecuniary loss sustained by the death of the 
deceased, the damages being measured by such 
portion of his income as claimant may be inferred 
to have enjoyed. 

It is a pure question of pecuniary compensation, 
& nothing more, which is contemplated by the 
Act [Lord Campbell’s Act, 1846 (c. 938)], no 
matter who or what the survivors may be. If, 
for instance, the wealthiest peer of England, who 
rolled in riches, were to marry a lady enjoying a 
aera during her life, & she were to be killed 

y the negligence of another, her husband would be 
entitled to bring an action under this Act, in which 
he might recover compensation for the deprivation 
of his wife’s pension. On the other hand, the 
poorest & meanest peasant, who may lose nothing 
at all by the death of his wife, is not entitled to 
sue. The mental sufferings & deprivation of 
comfort inflicted on the peasant may be as great 
as those sustained by the peer, or greater, but still, 


PART XIII. SECT. 2, SUB-SECT. 5.— 
A. (a). 


872i. Necessity for actual lvss.jJ— 
A husband suing for damages for the 


death of his wife & child must show by deat, 


actual evidence some uniary 
interest in their lives—WaLKER v. accident, the only evidence given to 
PORTAGE LA 1% MUNICIPALITY show that pitf, sustained a 


& CARTIER MUNICIPALITY (Man.), 


[1919] 2 W. W. R. 888.—CAN. 

877 i. ——- Merely 
sufficient.}—In an action under Lord 
Campbell’s Act, by a father for the 
of his daughter, who was about 
the age of seven at the period of: the 


loss by: the child’s death waacthat she 


NEGLIGENCE. 


unless he has sustained some pecuniary loss, he 


| has no right of action. . . . It is utterly impossible 


for a jury to estimate any sum as a compensation 
for the injured feelings of the survivors; all that 
is left which is appreciable after the death of the 
party killed is the pecuniary loss sustained by his 
family, & this Act enables them to recover that 
which deceased would himself have sued for, had 
the accident not terminated fatally. The framers 
of the Act never could have meant to give com- 
pensation to the parent for the mere deprivation 
of his son, or the widow for that of her husband. 
Jf that were so, a man of wealth losing his only 
child, the heir of his honours & fortune, & the 
object of all his human hopes, might be entitled 
to claim an almost indefinite sum. Nothing on 
earth could compensate such a man for such a loss 
(POLLocK, C.B.).—GILLARD v. LANCASHIRE & 
oe Ry. Co. (1848), 12 L. T. O. S. 356, 


ain ton -—Refd. Pym v. G. N. Ry. (1863), 4 B. & 8. 





877. Merely nominal loss insufficient.) — 
To support an action under Lord Campbell’s Act, 
1846 (c. 93), for damages resulting from death by 
negligence such damages must be special damages, 
& the action cannot be supported to recover merely 
nominal damages. 

Where, therefore, an action was brought by the 
father, as administrator, of a child between eight 
& nine years old who was killed by the negligent 
act of deft. & the pltf. incurred the expense of £2 
for medical treatment & nursing & £5 for its burial, 
& the jury found negligence as against deft., & 
that pltf. had sustained no pecuniary damage 
through the death of the child, but assessed 
damages to the amount of £7 for the two before- 
mentioned items of expense :—Held: these items 
could not be recovered, & as there was no pecuniary 
damage deft. was entitled to the verdict.— 
BoOuULTER v. WEBSTER (1865), 5 New Rep. 238 ; 
11 L. T. 598; 13 W. R. 289. 

878. ——— Loss must arise from relationship— 
Not from contract.|—In order to maintain an 
action under Lord Campbell’s Act, 1846 (c. 93), 
the persons upon whose behalf it is brought must 
prove that during the lifetime of deceased a 
pecuniary advantage accrued to them owing to 
their relationship with him; they are not entitled 
to compensation under Lord Campbell’s Act, 1846 
(c. 93), if the only pecuniary bencfit to them from 
his life was derived from a contract which they 
had entered into with him. Pltf., as administrator, 
sued defts. to recover damages for the death of 
his son, who had been killed by their negligence. 
Deceased was a bricklayer, & received from pltf. 
the wages of a skilled workman ; he was of great 
assistance to pltf., who was also a bricklayer ; 
owing to the loss of assistance from deceased, 
pltf. could not take the contracts which he had 
done during his son’s lifetime :—Held: pltf. had 
not suffered a pecuniary loss by his son’s death 
entitling him to sue under Lord Campbell’s Act, 
1846 (c. 93).—SyKEs v. NoRTH EASTERN Ry. Co. 
(1875), 44 L. J.C. P. 191; 382 L. T. 199; 39 J. P. 
280; 23 W. R. 4738. 


Annotations :-—Refd. Hetherington v. N. E. Ry. (1882), 61 
TL. J. Q. B. 495; Berry v. Humm, (1915) 1 K. B. 627,” 


had been in the habit of rendering 
trifling household services, such as 
her tender years permitted, but which 
were incapable of being estimated at 
any pecuniary value :—Held: this 
evidence was insufficient to sustain 
the action.—HOLLERAN %, BAGNELL 
(1879), 6 L. R. Ir. 333.—IR, 


nominal loss in- 


uniary 


Part XIII.—NEGLIGENCE CAUSING DEATH. 


879. Proof of loss—Onus on plaintiff.|—Mrp- 
DAM v. MINNIS, No. 874, ante. 


(0) What ise Pecuniary Loss. 


880. Death of son earning small wage—Unem- 
ployed at death.]|—-DuckwortTH v. JOHNSON, No. 
873, ante. 

881. Loss of benefits of education & comforts 
of life.|—Pym v. GREAT NORTHERN Ry. Co., No. 
855, ante. 

882. Death of son occasionally assisting father.] 
—TIn an action brought under Lord Campbell’s Act, 
1846 (c. 93), for the benefit of the father of deceased, 
evidence was given that the father, who was fifty- 
nine years of age, was nearly blind & injured in 
his leg & hands, & was not so able to work as he 
had been, but worked when he could ; that the son 
used to contribute to his support ; that five or six 
years previously, the father being out of work for 
six months, the son had assisted him pecuniarily 
out of his earnings, but had not done so since :— 
Held; there was evidence for the jury of pecuniary 
injury to the father from the son’s death.— 
HETHERINGTON v. NORTH EASTERN Ry. Co. 
(1882), 9 Q. B. D. 160; 51 L. J. Q. B. 495; 30 
W. R. 797, D.C. 


Aneoteign Cone. Jonkins v. Taff Vale Ry. (1912), 106 


B. Loss of Saas Expectation of Pecuniary 
enefit. 


(a) In General. 


883. Sufficient to found claim.]-— DALTON v. 
SoutTH EASTERN Ry. Co., No. 890, post. 

884. -]-— Pym v. GREAT No ORTHERN Hy. 
Co., No. 855, ante. 

885. .|—It is not a condition precedent to 
the maintenance of an action under Lord Camp- 
bell’s Act, 1846 (c. 93), that the deceased should 
have been actually earning money or money’s 
worth or contributing to the support of pltf. at or 
before the date of the death, provided that pltf. 
had a reasonable expectation of pecuniary benefit 
from the continuance of the life. 

Where, therefore, an action was brought by 








879 i. Proof of loss—-Onus on nlain- 


liff.}-—-HULL v. GREAT NORTHE aR Ry. gence of deft., 
Co. OF IRELAND (1890), 26 L. R. Ir. to show that any pecuniary benefit has 
289.—IR. been actually received ; 

879 ii, ——— eg — WOLFE », reasonable & woll- founded expectation 


GREAT NORTHE Ry. Co. oF IRE- 
LAND (1890), 26 iL. ‘R. Ir. 548.—I1R. 

















the death of his child by the negli- 
it is not necessary 


of pecuniary benefit as can be esti- 
mated in money, & so become the 
subject of damages, 
RICKETTS v. MARKDALE CORPN. aN 
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a father under the Lord Campbell’s Act, 1846 (c. 93), 
for damages for the loss of a daughter, aged 
sixteen, who was killed by the negligence of defts., 

& it was proved that at the date of her death 
deceased, who lived with her parents, was nearing 
the completion of her apprenticeship as a dress- 
maker & was likely in the near future to earn a 
remuneration which might quickly have become 
substantial :—Held : there was evidence of damage 
upon which the jury could reasonably act.— 
TAFF VALE Ry. Co. v. JENKINS, [1913] A. C. 1; 
82 L. J. K. B. 49; 107 L. T. 564; 29 T. L. R19; 
57 Sol. Jo. 27, H. L.3 affg. S. C. sub nom. JENKINS 
v. TAFF VALE Ry. Co. (1912), 106 L. T. 715, C. A. 


Annotations :—Consd. Berry v. err t [1915] 1 K. B. 627; 
Barnett v. Cohen, atae 3 = . 461; Baker v, Dalgleish 
$8.8. Co., [1922] 1 K. 








886. Loss ar lea right not necessary.|— 
ir ea v. SOUTH EASTERN Ry. Co., No. 889, 
pos 

887. Mere speculative possibility insuffi- 


cient.|—In an action under Lord Campbell’s Act, 
1846 (c. 93), it is not sufficient for pltf. to prove 
that he has lost by the death of deceased a mere 
speculative possibility of pecuniary benefit. In 
order to succeed it is necessary for him to show that 
he has lost a reasonable probability of pecuniary 
advantage.— BARNETT v. COHEN, [1921] 2 K. B. 
461; 90 L. J. K. B. 1807; 125 L. T. 7383; 37 
T. L. R. 629; 19 L. G. R. 623. 

cas ae ;—Reld. Baker v. Dalgleish S8.S. Co., [1922] 1 


888. Proof of loss — Onus on plaintiff.]-—— MED- 
DAM v. MINNIS, No. 874, ante. 


(b) What is Reasonable Expectation. 


889. Son accustomed to assist father at work.]| 
—In an action on Fatal Accidents Act, 1846 
(c. 93), for injury resulting from death, the damages 
should be calculated in reference to a reasonable 
expectation of pecuniary benefit, as of right or 
otherwise, from the continuance of the life. 

In an action by a father for injury resulting from 
the death of his son, it appeared that the father 
was old & infirm, that the son, who was young & 
earning good wages, assisted his father in some work 


883 xi. .]}-—-HoGAaN v. CITY OF 
ReGINA (Sask.), [1923] 3 W. W. R. 
769.—CAN. 


883 xii. ———.]—MAYER v. CITY OF 
PRINCE ALBERT (Sask.), [1926] 4 
D. L. R. 1072; [1926] 3 W. W. Rh. 662. 
—CAN. 





but such a 


is sufficient.— 883 xiii, ———.]—CONDON v. GREAT 


SOUTHERN & WESTERN Ry. Co. (1865), 





PART XIII. sity re as SUB-SECT. 5.— 20 C. L. T. 115; 31 O. R.610.—CA 4 
e 16 1. C. R. 415.— IR. 
ee BALCH 

a. Peath of aah ae supporting 883 iv. .|-Rompouau v. , 887 i. ——— Mere speculative possi- 
parent.}—-RUNCIMAN ¥. STAR LINE 8.8. ae (1900) ae Ton ae oT Ae ee bility insufficient.}—MASON v. BERTRAM 
Co. (1900), 35.N. B. R. 123.—CAN, —CA ? ; (1889), 18 O. R. 1—CAN. 

b. Death of stepmother. |—-JOHNSTON ey B . To- 887 ii. ——-  ——. aoa pane v. 
v. GREAT NORTHERN Ry. Co. oF IRK- v. -]--BLACKLEY  &. O- SruART (1902), 22 GC. L. T. 266; 1 
LAND (1890), 26 L, R. Ir. 691.—IR. BOAT O EIR nE Ree Ouset os R. 44, n. Man. L. R. 74:—CAN 

$87 iii, ——- ———.]— PEDLAR ¥. To- 
PART XIII. SECT. 2, SUB-SECT. 5.— oe ae Baca aoa} 1a O as on RONTO POWER Co. (1914), 30 O. L. R. 
Be As): Bar 1 OWN 3: 190. LR. 361. O83 19D. L. R. 44135 0. W. N, 
aers 1. Sufficient to found cae I—- CAN ao CAN. i _ 
AT v TLW OMRS. OF NEW bo —— WARD ¥. 

Sourd Wates (1894), 16 N.S. W. 7,088 vil, ———.]— TononTO GENERAL (1924) Wxch, ©. BR. 143-CAN 

Le R, Fee. .)405; 11 N.S. W. W. N. 101. grruction Co. (Sask.) 1913), 26 887 v. —-—.]— BOURKE v. CORK 
SR UOTION goo 4 WW. Be a8 & Macnoom Ry. Co. (1879), 4 L. R. Ir, 

~ pas ii. ——.)—In an action under jy), L. R. 145.—CAN. 6382.—IR 

Compensation of Relatives Act of 883 viii. .J—BE AH AN v. Nvex 

behalf of a relative of a deceased person ahie "41D. L. R. 679. "CAN, B. (b). 

it is sufficient to prove a prospective ase - J—PowRtL v. CANA- co. Mother keeping school. }—An action 

peourery. loss b ee relative.— in NORTHERN RY. Co. (91 4), 28 Was brought by an administrator under 

N.S. AW.) v. BOYLs0N “Q9is),. 10 W. LL. R. 433 | Sask. L. 43; 6 Seen eee Paes eee Lect 

: R. ? or the benefit of the ee da rs 

& L. R. 605; 158. N. Sow "o81, W. W. R. 1085.—OAN. of a d erson, cl aAniAges 

~—AUS. 883 x, ———-.}—CLEMENT v. NOR aH for the loss of their mother, who was 

883 iii, ———.]—In an action under ERN NAVIGATION Co. gar A eb ) killed by the negligence of deft. The 
Lord Campbell’s Act by a parent for O.L. R. 127; 43D. LR a ANS deceased mother was principal 6& 
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Sect. 2.—Statutory liability—Fatal Accidents Acts: 
Sub-sect. 6, B. (b); sub-sects. 6 & 7, A.] 


for which the father was paid 3s. 6d. a week. The 
jury having found that the father had a reasonable 
expectation of benefit from the continuance of his 
son’s life :—Held: the action was maintainable. 

It has becn held that . . . damages are not to 
be given as a solatium. . . . Damages are not to 
be given merely in reference to the loss of a legal 
right. Damages... should be calculated in 
reference to a reasonable expectation of pecuniary 
benefit, as of right or otherwise, from the con- 
tinuance of the life (PoLLocK, C.B.).—FRANKLIN 
v. SOUTH EASTERN Ry. Co. (1858), 3 H. & N. 211; 
31 L. T.O. S. 154; 4 Jur. N. S. 565; 6 W. R. 
573; 157 E. R. 448. 

Folld. Dalton v. S. E. Ry. (1858), 4 C. B. 

N. S. 296. Consd. Pym v. G. N. Ry. (1863), 4B. & S. 

396: Bradburn v. G. W. Ry. (1874), L. R. 10 Exch. 1; 
Taff Vale Ry. v. Jonkins, [1913] A. O.1; 
|1915) 1 K. B. 627, Retd. Sykes v. N. KE. Ry. ( 

L. J. C. P. 191; Hetherington v. N. E. 

W. it. 797. Mentd. Read v. G. KE. Ry. (1868), 9 B. & S. 

714; Osborn v. Gillett (1873), L. R. 8 Exch. 88; Clark v. 

London General Omnibus Co., [1906] 2 K. B. 6438. 

890. Son accustomed to supply parents with 
provisions.|—In an action founded upon Lord 
Campbell’s Act, 1846 (c. 93), for injury resulting 
from death, legal liability alone is not the test of 
injury in respect of which damages may be 
recovered ; but the reasonable expectation of 
pecuniary advantage by the relation remaining 
alive may be taken into account by the jury: & 
damages may be given in respect of that expecta- 
tion being disappointed, & the probable pecuniary 
loss thereby occasioned. ‘Therefore, in an action 
by a father for injury resulting from the death 
of his son through the negligence of the servants 
of a railway co., it appeared that the son, who was 
twenty-seven years of age, & unmarried, but living 
away from his parents, had for the last seven or 
eight years been in the habit of visiting them once 
a fortnight, & of taking them on those occasions 
presents of tea, sugar, & other provisions, besides 
money, amounting in the whole to about £20 a 

ear :—Held: the jury were warranted in inferring 
that the father had such a reasonable expectation 
of pecuniary benefit from the continuance of his 
son’s life as to entitle him to recover damages 
under the statute; but it was not competent to 
the jury to award him compensation for the 
expenses incurred by him for his son’s funeral or 
for family mourning.—-DALTON v. SOUTH EASTERN 
Ry. Co. (1858), 4 C. B. N. 8S. 296; 27 L. J. C. P. 
227; 31 L. T. O. 8S. 152; 4 Jur. N.S. 711; 6 
W. R. 574; 140 BE. R. 1098. 
Annotations 7 apa. Pym v. G. N. Ry. (1863), 4 B. & S. 

396. Consd. Taff Vale Ry. v. Jenkins, (1913} A. C. 1. 

Refd. Re G. BE. Ry. (1868), 9 B. & 8. 714; Osborne vr. 


ad v. G. 
Gillett (1873), 28 L. T. 197 ; Bevan v. Crawshay (Cyfartha) 
(1901), 50 W. R. 98 ; Bedwell v. Golding (1902), 18 T. L. R. 


manager of a successful & improving 
school. The three daughters had their 
home at the school. Two of them 
assisted their mother, & the third was 
working as a governess & living away 
from the school. She sent her earnings 
her mother & intended, when the 
profits made at the school were suffi- 
cient, to return to her mother. The 
death of the mother broke up the 
school :—Held; there was evidence to 
go to the jury of a prospective loss in 
all three cases. BOYISON v. RAILWAYS 
CHIEF Comaus. (1914), 14 8. R. N.S. W. 
220; 32 N.S. W. W. N. 41.—AUS. 


d. Son having expressed intention of 


benefit o 


send 


ference. — M 
Pacirio Ry. 
W. L. 


f. Woman su 


Co 


healt. b 
healtw” winbes 


assisti parent.}—STEPHENS v. To- 

RONTO Ry. Co. (1905), 11 0. L. R. 19; 

6 oO. W. R. 6571.—-CA e ou had to 
order to 


e. ——.] — Action to recover 
damages for death of M. by reason of 


— 


defts.’ oP en par the action being for 
mother of M. M. had told 

pltf., his brother, of hia intention to 
some money to his mother :— 
Held: it could not be said there was 
no evidence from which a jury could 
reasonably make the necessary in- 
©. CANADIAN 

oe? (1909), 11 


R. 608.—CA 


OFFITT 


Where the person killed was a woman 
survived by a husband in delicate 
@ minor son in 
rofessional education 
was yet incomplete, & by a daughter, 
twenty-three years of age, who was & 

her, but who, after her mother’s 

ve up her profession 
attend to her fat 


NEGLIGENCE. 


436: Harse v. Pearl Life Assce. (1903), 89 L. T. 94; 
Qlark ». London General Omnibus Co., {1906] 2 K. B. 
648; Barnett ». Cohen, [1921] 2 K. B. 461; Baker vw. 
Dalgleish S.S. Co., [1922] 1 K. B. 361. 


891. Wife living apart from her husband-—-Wife 
contingently entitled to considerable property.]— 
A husband & wife quarrelled, separated, & lived 
apart without communication for eight years 
before the wife’s death, who was killed at the age 
of fifty-six, through the negligence of carriers. 
The wife, had she survived her mother who was 
aged eighty at the time of the wife’s death, would 
have been absolutely entitled to the sum of 
£7,000 :—Held: in an action by the husband 
against the carriers for damages, under Lord 
Campbell’s Act, 1846 (c. 93), he had no reasonable 
prospect of pecuniary benefit if his wife’s death 
had not occurred, & was not, therefore, entitled 
to damages for her death.— HARRISON v. LONDON 
& NORTH-WESTERN Ry. Co. (1885), Cab. & El. 
540; 1T.L. R. 519. 

Annotation :—Refd. Barnett v. Cohen, [1921] 2 K. B, 461. 

892. Husband under no legal duty to support 
wife—Wife living in adultery.]—At the trial of an 
action brought by plté., as the widow of deceased, 
under the provisions of Lord Campbell’s Act, 1846 
(c. 93), s. 2, against defts. for negligence which 
caused the deceased’s death, it appeared that 
pltf. was at the time of her husband’s death, & 
had for many years previously, been living apart 
from him in adultery with another man. During 
the time they were so living apart deceased did 
not support pltf., though he occasionally gave her 
small sums of money :—Held: the action was not 
maintainable, inasmuch as pltf. had lost her legal 
right to support by reason of her adultery, & had 
no reasonable expectation of pecuniary advantage 
by deceased remaining alive which could be taken 
into account by a jury.—STIMpson v. Woon & 
Son (1888), 57 L. J. Q. B. 484; 59 L. T. 218; 
52 J. P. 822; 36 W. R. 734; 4 T. L. R. 589, 
D.C. 
sh ama :—Consd. Barnett v. Cohen, [1921] 2 K. B, 


893. Daughter nearing completion of apprentice- 
ship—-Accustomed to assist mother in business. |— 
TAFF VALE Ry, Co. v. JENKINS, No. 885, ante. 


SUB-SECT. 6.—CONDITIONS LIMITING LIABILITY, 


894. Exemption from liability.] — Personal re- 
presentatives of deceased man cannot maintain 
an action under Lord Campbell’s Act, 1846 (c. 93), 
where deceased if he had survived would not have 
been entitled to recover. Defts., a steamship 
co., issued a passenger’s ticket, which contained, 
amongst others, the following condition: ‘‘ The 
co. will not be responsible for any loss, damage, or 
detention of luggage under any circumstances, 


deceased was a registered midwife who, 
by the practice of her profession, had 
materially assisted in the maintenance 
of her husband & the maintenance & 
education of her children :—Zield : the 
husband & children were persons who 
had reasonable expectations of pe- 
cunlary benefit from the continued 
life of deceased.—-WELLER v. CONKLIN 
& LAVERGNE (Man.), (1924]3 W. W. R. 
67 —CAN. * 


PART XII. SECT. 2, SUB-SECT. 6. 

894i. Hzemption from liability.}— 
ALEXANDER v. TORONTO & NIPISSING 
Ry. Co. (1873), 33 U. C. R. 474; 34 
U. OR: 453.—€ 


ing husband.}— 


licate 


894 il. ——.}—TRAWFORD v. BRITISH 
COLUMBIA ELECTRIC Ry. Co. (1913), 
23 W. L. R. 1758; 18 B. GC. R. 132 


hers 2 W. W.R. 661; 8 D. UL. BR. 1036 


household, & where {t was shown that —OAN. 
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... The co. will not be responsible for the 
maintenance of passengers, or for their loss of 
time or any consequence arising therefrom, .. . 
nor for any delay arising out of accidents; nor 
for any loss or damage arising from the perils of 
the sea, or from machinery, boilers, or steam, or 
from any act, neglect, or default whatsoever of 
the pilot, master, or mariner ’’ :—Held: the words 
*‘ loss or damage arising from the perils of the sea,”’ 
as contained in the above conditions, exempted 
defts. from liability for injury or loss of life to a 
passenger occasioned on the voyage by the 
negligence of defts.’ servants.—HaiIcH v. ROYAL 
Main Stream Packer Co., Lrp, (1883), 52 L. J. 
Q. B. 640; 49 L. T. 802; 48 J. P. 230; 5 Asp. 
M.L. C. 189, C. A. 
Annotations :—Consd. Travers ». Cooper, [1915] 1 K. B. 
73. Refd. Nunan v. Southern Ry., [1924] 1 K. B. 223; 
Fagan v. Green & Edwards, [1926) 1 K. B. 102. Mentd. 


Woodgate v. G. W. Ry. (1884), 51 L. T. 8286; McCartam 
ov. N. E. Ry. (1885), 54 L. J. Q. B. 441, 


895. -]—A free pass, obtained by an 
official of another railway co. for himself & wife, 
from the London & South Western Ry. co. for the 
journey from J.ondon to Jersey, referred, on the 
face of it, to the following condition printed on the 
back: ‘‘ that it shall be taken as evidence of an 
agreement that the co. are relieved from all 
responsibility for any injury, delay, loss, or 
damage, however caused, that may be sustained 
by the person or persons using this pass.’’ 
Through the negligence of the servants of the rail- 
way co. & during the transit from Southampton 
to the Channel Islands, the steamer stranded, & 
the official was drowned. His own, & his wife’s, 
luggage were also lost. The widow on behalf of 
herself & infant children claimed, against the fund 
paid by the railway co. into ct. in a limitation 
suit, for the loss of her husband & father of the 
children, The registrar disallowed the claim :— 
Held: (1) in respect of the loss of life, as the widow 
& children could only claim under Fatal Accidents 
Act, 1846 (c. 93), where, if death had not ensued, 
the party injured would have been entitled to 
maintain an action for damages, the conditions 
on which the free pass was granted, & which 
deceased must, from his official position, be taken 
to have known, included the sea passage as well 
as the land transit & barred the claim; (2) in 
respect of the claim by the widow, as adminis- 
tratrix of her husband, for the loss of his personal 
effects, & in her own right, for the loss of her 
luggage, the condition attaching to the pass equally 
precluded any claim. 

It is conceded that the widow & children can 
only claim for loss, under Fatal Accidents Act, 
1846 (c. 98), where the passenger himself, if 
alive, could claim for injury done to himself, & 
the question, therefore, turns on the conditions 
on which deceased was carried (GORELL BARNES, 
J.).—THBE STELLA, [1900] P. 161; 69 T.. J. P. 70; 
ae L. T. 390; 16 T. L. R. 306; 9 Asp. M. L. C. 
Annotations :—As to (1) Refd. Pyman 8.8. Co. v. Hull & 

Beasley ty feta) 2 K. B..788; Travers v. Cooper, 


1915} 1 3. As to (2) Refd. Nunan v. Southern Ry., 
(1924) PK. B. 223. 


896. Limitation of Hability to certain sum.|— 
Where a passenger by railway, who has agreed 
with the railway co. that their liability for personal 
injury shall not exceed a certain sum, is killed 
by the neguaente of the co.’s servants, the da eB 
recoverable by his dependants in an action under 
Lord Campbell’s Act, 1846 (c. 93), are not limited 
to such agreed sum.—NuNAN v. SOUTHERN Ry. 
L. T.181; 40 T. L. R. 21; 68 Sol. Jo. 139, 0. A. 
Annotation :-—Mentd. Venn v. Tedesco, [1926] 2 K. B. 227. 
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SUB-SECT. 7.—DEFENCES. 
A. In General. 


Defences generally, see Part XII., post. 

897. Voluntary assistance.|—-DEGG v. MIDLAND 
Ry. Co., No. 15, ante. 

898. Risk voluntarily incurred.]—-Where an 
injury happens to a servant while in the actual 
use of an instrument, engine or machine, in the 
course of his employment, of the nature of which 
he is as much aware as his master, & the use of 
which is, therefore, the proximate cause of the 
injury, he cannot, at all events if the evidence is 
consistent with his own negligence in the use of 
it being the real causc, nor in case of his dying 
from the injury can his representative, under Lord 
Campbell’s Act, 1846 (c. 93), recover against his 
master, there being no evidence that the injury 
arose through the personal negligence of the master. 
Nor is it any evidence of such personal negligence 
of the master that he has in use in his works an 
engine or machine less safe than some other which 
is in general use. 

Where a labourer was killed through the fall 
of a weight which he was raising by means of an 
engine to which he attached it by fastening on to 
ita clip, & the clip had slipped off it :—Held: there 
was no case to go to the jury, in an action by his 
representative against the master, although it 
appeared that another & safer mode of raising the 
weights was usual, & had been discarded by the 
orders of deft. 

A servant cannot continue to use a machine he 
knows to be dangerous at the risk of his employer 
(POLLOCK, C.B.). 

There is nothing legally wrongful in the use by 
an employer of works or machinery more or less 
dangerous to his workmen, or less safe than others 
that might be adopted. It may be inhuman so to 
carry on his works as to expose his workmen to 
peril of their lives, but it does not create a right 
of action for an injury which it may occasion when, 
as in this case, the workman has known all the 
facts & is as well acquainted as the master with 
the nature of the machinery & voluntarily uses it 
(BRAMWELL, B.).—DYNEN 1. LEACH (1857), 26 
L. J. Ex. 221; sub nom. DyMAN v. LEECH, 5 W, R. 
490. 

Annotations :—Distd. Mcllors v. Shaw (1861), 1.B. & S. 437 ; 
Fowler #. Lock (1872), L. R. 7G. P. 272. Refd. Watling v. 
Oastler (1871), 40 L. J. Ex. 43. 

899. .} — While a workman was in the 
course of his employment descending from an 
clevated tramway belonging to his employers, his 
foot slipped, & he fell to the ground, receiving 
injuries which caused his death. The employers 
had provided no ladder or other safe means of 
ascending to & descending from the tramway. 
In an action brought by the widow of deceased 
against his employers under Lord Campbell’s Act, 
1846 (c. 93), to recover damages in respect of his 
death, the jury found (a) that defts. had not 
exercised due care to have the tramway in a safe 
& proper condition so as to protect their servants 
working upon it against unnecessary risks ; (0) that 
it was dangerous to descend from the tramway 
without a ladder; (c) that deceased had the same 
means of knowing that it was dangerous as defts. 
had; & (d) that deceased did know that it was 
dangerous :—Held: in the absence of any finding 
by the jury that deceased had agreed to undertake 
the risk of descending from the tramway without 
a ladder or other safe means of descent, pltf. was 
entitled to judgment upon the findings of the 
jury.— WILLIAMS v, BIRMINGHAM BATTERY & 

ETAL Co., [1899] 2 Q. B. 338; 68 L. J. Q. B. 





136 


Sect. 2.—Statutory liability—Fatal Accidents Acts: 
Sub-sect. 7, A. & B.] 


918; 81 L. T. 62; 47 W. R. 680; 15 T. L. R. 

468,C. A... 

Annotations :—Consd. Abbott v. Isham (1920), 90 L. J. K. B. 
309. Apld. Monaghan v. Rhodes, [1920) 1 K. B. 487. 
Refd. Cole v. De Trafford, [1918] 2 K. B. 523; Baker ». 
James, [1921] 2 K. B. 674. 

Volenti non fit injuria.|—See Part X., Sect. 1, 
ante. 

900. Absence of duty to deceased.|—If a high- 
way is dedicated to the public with a dangerous 
obstruction upon it, such as would have been a 
nuisance if placed upon an ancient way, as a flight 
of steps, or a projecting flap, no action can be 
maintained against the person dedicating it for 
an injury caused thereby. Nor will an action 
lie against the owner of a house having a covered 
area adjoining a public footway, which area was in 
existence before & at the time of the dedication of 
the highway, & was dedicated to the public before 
Highway Act, 1835 (c. 50), for an injury to an 
individual from the giving way of the covering 
of the area in consequence of the wear & tear 
occasioned by public user. In 1830, houses were 
erected on land adjoining a new road constructed 
at a high level as an app1oach to a new bridge across 
the Thames. Between these houses & this road 
was a space which was covered over, as & means of 
access to the houses, by a flagging in which were 
gratings to let light & air to the lower part of the 
buildings, which formed separate tenements, the 
entrance to which was upon the lower level at the 
rear. The space so covered had become, by 
dedication prior to Highway Act, 1835 (c. 50), a 
part of the public footway, & was used as such 
by the public. In 1862, in consequence of a large 
number of persons congregating upon the spot, 
the flagging & grating in front of one of the houses, 
having become weakened by user, gave way, & 
several persons were precipitated into the area 
below, a depth of about thirty feet, & one of them 
was killed. In an action by the widow of deceased, 
under Fatal Accidents Act, 1846 (c. 93) :—Held: 
there being under the circumstances no legal 
liability on the part of the lessee of the house to 
keep the surface of this way in repair, the action 
was not maintainable, the gulf at the side of the 
causeway being the result of the road being raised 
by the makers of it, not by the land at the side 
being excavated by the proprietors of it; «& 
the artificial character of the flagging & grating 
did not make it more or less a way to be repaired 
by the parish. 

It is for pltf. to make out that deft. has been 
guilty of the breach of some duty owed to deceased, 
& that thereby the accident was occasioned 
(ERLE, C.J.). — ROBBINS v. JONES (1863), 15 
C. B. N. 8S. 221; 3 New Rep. 85; 33 L. J. C. P. 
1; 9L. T. 523; 12 W. R. 248; 143 EB. R. 768; 
sub nom. ROBINS v. JONES, 10 Jur. N. S. 239. 


Annotations :—Refd. Gautret v. Egerton, Jones v. Egerton 
(1867), L. R.2C. P. 371; Silverton «. Marriott (1888), 59 
L. T. 61; Lane v. Cox (1896), 66 L. J. Q. B. 193; Cavalier 
v. Pope, [1906] A. C. 428; Ryall v. Kidwell, [1914] 3 
K. B. 135; Dobson v. Horsley, [1915] 1 K. B. 634; 
Horridge v. Makinson p20 10), $4L.J.K.B, 1294; Bromley 
v. Mercer, [1922] 2 K. B. 126; Fairman v. Perpetual 
Investment Bldg. Soc., [1923] A.C. 74. Mentd. Hamilton 
v. St. George, Hanover Square (1873), L. R. 9 Q. B. 42. 


901. -}— GRay v. NorTH-EASTERN Ry. 
Co. & WASHINGTON COLLIERY Co., TUCKER & Co. 





PART XIII. SECT. 2, SUB-SECT. 7.—A. 


900 i. Absence of duty to deceased. }— 
DELAHANTY v. MICHIGAN CENTRAL Ry. 
Co. Oe 60. W. R. 252; 100. L. R. 
388.—CAN. 


903 i. Deceased contracting 
fit.}-—A workman may so contract 
with his employer as to exonerate the 
latter from liability for negligence, & 
such renunciation would be 
to an action under Lord Campbell’s 


NEGLIGENCE. 


v. NortuH-EasteERN Ry. Co. & WASHINGTON 
COLLIERY Co., No. 42, ante. 

Necessity for duty.|—See Part I., Sect. 2, sub- 
sect. 1, ante. 

902. Acceptance of compensation by deceased— 
In full satisfaction.]— Declaration by pltf. as widow 
of D. under Lord Campbell’s Act, 1846 (c. 93), & 
Fatal Accidents Act, 1864 (c. 95), against a railway 
co. for negligence whereby D., a passenger, Was 
injured, of which injuries he died. Plea, that in 
the lifetime of D., defts. paid him, & he accepted, 
a sum of money in full satisfaction & discharge 
of all the claims & causes of action he had against 
defts. Demurrer, on the ground that the accord 
& satisfaction with D. was no accord & satisfaction 
of the claim arising from his death :—Held: the 
cause of action was defts.’ negligence, which had been 
satisfied in deceased’s lifetime, & the death of D. 
did not create a fresh cause of action.— READ v. 
GREAT EASTERN Ry. Co. (1868), L. RK. 3 Q. B. 
555; 9B. &S. 714; 37L. J. Q. B. 278; 18 L. T. 
822; 33 J. P. 199; 16 W. R. 1040. 


Annotations :—-Consd. Williams v. Mersey Docks & Harbour 
Board, [1905] 1 K. B. 804; British Columbia Elec. Ry. 
v. Gentile, [1914] A. 


C. 1034; Nunan v. Southern Ry,., 
[1923] 2 K. B. 703. Refd. Griffiths v. Dudley (1882), 9 
Q. B. D. 357 ; Davidsson v. Hill, [1901] 2 K. B. 606. 


903. Deceased contracting out of benefit.] — 
It is competent to a workman to contract with his 
employer not to claim compensation for personal 
injuries under Employers’ Liability Act, 1880 
(c. 42). A workman having contracted with his 
employer for himself & his representatives, & any 
person entitled in case of death, not to claim any 
compensation under Kmployers’ Liability Act, 
1800 (c. 42), for personal injury whether resulting 
in death or not :—Held: (1) Employers’ Liability 
Act, 1800 (c. 42), 8. 1, only affected the contract 
of service as far as to negative the implication of 
an agreement by the workman to bear the risks of 
the employment, & therefore did not render the 
workman’s express contract not to claim com- 
pensation invalid; (2) the contract was not 
against public policy, & the workman’s widow, 
suing for damages under Lord Campbell's Act, 
1846 (c. 93), was bound by it.—GnriFFITHS v. 
DUDLEY (EARL) (1882), 9 Q. B. D. 357; 51 L. J. 
Q. B. 543; 47 L. T. 103; 46 J. P. 711: 30 W. R. 
797, D.C. 

«innotations :-—As to (1) Consd. Williams *. Mersey Docks & 
' Harbour Board (1905), 74 L. J. Q. B. 481. Distd. Nunan 

v. Southern Ry., (1923) 2 K. B. 703. Refd. Davidsson v. 

Hill, (1901) 2K. B. 606; Miller . Grand ‘Trunk Ry. of 

Canada, [1906] A. C. 187; British Coluinbia Klec. Ry. »v. 

Gentile, (1914) A. C. 1034; Haydock v. Goodier, [1921] 

2K. 8. 384. Generally, Mentd. Russell v, Rudd. [1923] 

A. C. 309; Dewhurst v. Salford Grdns., [1925] Ch. 655. 

Contracting out under Workmen’s Compensation 
Acts.|—See MASTER & SERVANT, Vol. XXXIV., 
pp. 499 ef seq. ; 

904. Negligence by servant— Outside course of 
employment.|—-ROHL v. METROPOLITAN Ky. Co., 
Lrp. (1880), 7 T. L. R. 2. 

See, generally, MASTER & SERVANT, Vol. 
XXXIV., pp. 137 et seg. 

905. Common employment.} — Colliery pro- 
prietors, who possessed a railway in connection 
with the colliery, ran a train thereon for the 
carriage of their colliers, free of charge, from the 
colliery towards their homes after the day’s work. 
One of the colliers while being so carried met his 
death through an accident occasioned by the 


out of Act.—R. v. GRENIER (1899), 30S. C. R. 


42.—CAN. 


903 li. ———.]}— KELLY v. REID NEw: 
FOUNDLAND Co. (1903), 8 Nfld. L. R. 
584.—NFLD. 


an answer 
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negligence of servants of his employers engaged 
in the repair of a bridge over the railway :—AHeld : 
deceased must as between himself & his employers 
be deemed to have undertaken the risk of such 
an accident, & an action could not be maintained 
against his employers under Lord Campbell's Act, 
1846 (c. 93), in respect of his death.—CoLDRICK v. 
PARTRIDGE, JONES & Co., Lrp., [1910] A. C. 77; 
79 L. J. K. B. 173; 101 L. T. 835; 26 T. L. R. 
164; 54 Sol. Jo. 182, H. L. 

-}—See Master & SERVANT, Vol. XXXIV., 
pp. 207 et seq. 

906. Employers paying maximum compensation 
under Workmen’s Compensation Act—With know- 
ledge & consent of deceased’s widow—No further 
liability-—-Workmen’s Compensation Act, 1906 
(c. 58), s. 1 ol Ad —Pltf. who was the widow of 
a workman ed by accident arising out of & in 
the course of his employment, brought an action 
under the Lord Campbell’s Act, 1846 (c. 93), 
against defts., who had been his employers, 
charging them with negligence causing her 
husband’s death. The statement of claim alleged 
that deceased workman left as dependants pltf. 
& six children; that all the dependants except 
pitf. had claimed under above Act, against defts., 
& that an award had been made apportioning the 
total sum of £300 equally between the children. 
Defts. by their defence, after denying the alleged 
negligence, pleaded that pltf. had by letters from 
her solr. made a claim on them on behalf of herself 
& her children for compensation in respect of the 
death of her husband; that defts. having by 
letter admitted liability under above Act, had paid 
into the county ct. the maximum amount payable 
under above Act, namely, £300; that the children 
by their next friend had applied to the county ct. 
for an order for the investment & allotment of the 
sum of £300 between the dependants, & that the 
county ct. judge by his award had allotted £50 to 
each of the children & directed that £45 out of 
each sum out of £50 should be invested, & out of 
the residue the sum of 188. a week together with 
the interest on the invested money should be paid 
to pltf. for the benefit of the children; that pltf. 
throughout was cognisant of the facts & approved 
of & concurred in the application & attended the 
hearing & thereat renounced her rights & interest 
in the sum of £300 in favour of her children, & that 
the award was made with her consent. The 
defence stated that defts. would therefore contend 
that this action was barred & was not maintainable 
by reason of above sub-sect. It appeared that 
in the application for allotment the next friend 
named pltf. as a dependant, but applied for a 
division among the children only & expressly 
stated that pltf. did not claim under above Act :— 
Held: on the facts as stated pltf. had made 
herself a party to the claim for compensation under 
above Act, & was therefore precluded by above 
sub-sect. from claiming damages against defts. 
independently of above Act.— CoDLING v. MOWLEM 
(JOHN) & Co., Lrn., [1914] 3 K. B. 1055; 83 LL. J. 





PART XIII. SECT. 2, SUB-SECT. 7.—B. 


907 i. Whether defence to action.)— 
RYAN v. CANADA SOUTHERN Ry. Co. 
(1886), 10 O. R. 745.—CAN. 


907 ii. ———_.-Howlr v. DOMINION 
Cane Co. (1904), 37 N. S. R. °111.— 


he accident. 
BERTHOLOT t. 





907 iv. 


W. R. 568; 

907 iii. ———.]—-While deceased was 
bringing a bag of grain out of the mill, 
he passed near a moving vertical shaft 
in which his overcoat was caught & hoe 
was killed. The jury’s find nega- 
tived all negligence in deft. eceased 


907 = 
Ry. Co. (1913 


bad not taken reasonable care & with 
roper care he could have avoided 


kK. L. R. 462; 39 N. B. R. 144.—OAN, 


Co. ». CANADA STEEL Co. (1912), 22 
0. W. 3 0. W. N. 14673; 5 
D. L. R. 55.—CAN. 

.jJ—Lo 
), 24 : 
O. W.N. 741; 10 D. L. R. 300.—CAN. 


907 vi. ———.] — Cook v. GRAND 


NG 0. 
QO. 
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K. B. 1727; 111 L. T. 1086; 30 T. L. R. 677; 


58 Sol. Jo. 783; 7B. W.C. C. 786, C. A. 
Annotations :—Refd. Bennett v, Whitehead, [1926] 2 K. B. 
- 380. Mentd. Anderson v. Equitable Assce. Soc. of United 
States (1926), 134 L. T. 557. 
Workmen’s compensation generally.| —— See 
MASTER .& SERVANT, Vol. XXXIV., pp. 238 et seq. 


B. Contributory Negligence. 
aac negligence generally, see Part XTI., 
ante. 
907. Whether defence to action.|—-ARMSWORTH 
v. SOUTH-EASTERN Ry. Co., No. 941, post. 

908. .}—An action on Lord Campbell’s 
Act, 1846 (c. 93), for compensating the families 
of persons killed by accidents, can only be main- 
tained in cases where deceased could have main- 
tained the action, is alive. 

If in an action where the death is alleged to have 
been caused by the negligence of defts.’ servants, 
it be shown that deceased by his own negligence 
or carelessness contributed to the accident, deft. 
would be entitled to a verdict. The rule as to 
this, in actions on this statute, is the same as if 
the injured party himself had brought the action. 
—TUCKER v. CHAPLIN & HORNE (1848), 2 Car. & 
Kir. 730, N. P. 

909. -—-(1) How far the rashness of 
deceased is an answer to a claim of reparation on 
the part of his relatives where negligence is 
established against the master. Qu.: whether 
ee English & Scotch laws do not differ on this 








e e 

(2) In England the injury sustained by the 
accidental death of a relative must, in order to be 
compensated by the verdict of a jury, be of a 
pecuniary character. An English jury cannot 
give damages for affliction. In Scotland the jury 
administer a solatium to injured feelings.— 
PATERSON v. WALLACE & Co, (1854), 1 Macq. 
748; 23 L. T. O. S. 249, H. L. 

Annotations :-~— As to (1) Consd. Bartonshill Coal Co. v. Reid 
(1858), 31 L. T. O. S. 255. Refd. Dynen v. Leach (1357), 
26 L. J. Ex. 221; Griffiths v. Gidlow (1858), 3 H. & N. 
648 ; Fowler r. Lock (1872), L. R. 7 C. RB. 272. Generally, 
Refd. Degg v. Mid. Ry. (1857), 26 L. J. Ex. 171; Vose 
v. L. & Y. Ry. (1858), 2 H. & N. 728; Clarke v. Holmes 
(1862), 7 H. & N. 937; Brown _v. Accrington Co-op. 
Cottonspinning & Manufacturing Co. (1865), 13 L. 'T. 94; 
Cole v. De Trafford (No. 2), (1918| 2 K. B. 523; Baker 
wv. James. [1921] 2 K. B. 674. Mentd. Hall v. Jodnson 
(1865), 13 W. R. 411. 

910. ——-.|—- By _the special rules to_ be 
observed in the management of deft.’s colliery 
the ropes, chains, cages, etc., were to be examined 
every morning, to see that they were in safe 
working condition ; & no person was to be allowed 
to descend or ascend the pit until the ropes & 
cages were run slowly twice up & down the pit. 
This precaution was systematically neglected, 
both to the knowledge of deft. the manager & 
owner of the colliery, & of S. one of the miners, 
of whom pltf. was the personal representative. 
The night before the accident, the rope by which 
the cage was suspended, was injured by an 
accidental fire. Next morning S. & other miners 


TRUNK Ry. Co. (1914), 


25 O. W. R. 
253; 5 O. W._N. 347; 31 0 


L. R 


Judgment. for deft— 183; 19D. L. R. 600; 60. W. N. 177. 
SALESES (1909), 6 —CAN. 
2.98 aan) RMN". BE 
| RD . e oO. * 9 e e @ 
.}——MERCANTILE TRUST 699.CAN. 


907 vill. ———.)—No_ action Hes if 
the proximate cause of the death was 
deceased’s own wrongful act, as he 
could not in that case have recovered 
damages if he had survived.—McFar- 
ee (1900), 19 N. ZL. R. 


TORONTO 
W. R. 39; 4 


138 


2.—Statulory liability—Fatal Accidents Acts: 
Sub-sect. 1, B.; pea 8,A4.,B.C. 7 7 7" 


were let down the shaft, without any testing of the 
rope & tackle. Though they were told it had been 
injured by fire the night before, & that they had 
better examine the rope before they went down, 
they disregarded this warning & got into the cage. 
The rope broke as it descended, & they were all 
killed. Ifthe rope had been tested its insufficiency 
would have been discovered & the men would all 
have been saved :—Held: the negligence of S. 
materially contributed to the accident, & therefore 
his representative could not maintain an action 
under Lord Campbell’s Act, 1846 (c: 93).-—-SENIOR 
v. WARD (1859), 1 E. & E. 385; 28 L. J. Q. B. 
139; 32 L. T. O. S. 252; 5 Jur. N. 8. 172; 7 
W. RR. 261; 120 E. R. 954. 

Annotations o Apld. Baker t. G. W. Ry. (1859), 32 L. T. 


.8. 256, BR Clarke ». Holmes (1862), 7 H. & N. 937; 
ere fe : Ts an & Londonderry Steam Packet Co. (1868), 


911. -}— Pym v. Great NORTHERN Ry. 
Co., No. 855, ante. 
912. -]—MALCOLM v. NORTH WESTERN Ry. 
Co. (1864), 28 J. P. Jo. 724. 
913. ———.]—-SPRINGETT v. BALL, No. 372, ante. 
914. .| — Semble: contributory negligence 
is « defence under Employers’ Liability Act, 1880 
(c. 42), as before.—STuART v. EVANS (1883), 49 
_L. T. 138; 31 W. R. 706, D. C. 


Annotations :—Apld. Weblin ». Ballard (1886), 17 Q. B. D. 
highs Retd. Thomas v. Quartermaine (1387), 56 LL. J. 


915. —-—.] — A workman died from the effects 
of an injury received during his work. His widow 
took proceedings under Jord Campbell’s Act, 
1846 (c. 93), for damages for negligence. The 
jury gave a verdict in favour of the employers on 
the ground of contributory negligence. The widow 
thereupon applied for assessment of compensation 
under Workmen’s Compensation Act, 1906 (c. 58), 
8. 1 (4). The employers raised the defence that 
the sect. did not apply to actions under Lord 
Campbell’s Act, 1846 (c. 93) :—Held: an action 
under Lord Campbell’s Act, 1846 (c. 93), is an 
action to recover damages for injury by accident 
within Workmen’s Compensation Act, 1906 (c. 58), 
8. 1 (4).—-POTTER v. JOHN WELCH & Sons, LYD., 
[1914] 3 K. B. 1020; 83 L. J. K. B. 1852; 112 
a 7; 380 T. L. R. 644; 7B. W. CO. GC. 738, 


Sect. 











SUB-SECT. 8.—DAMAGES, 
A. In General. 


916. Damages not given for loss of legal right.) 
es v. SOUTH EASTERN Ry. Co., No. 889, 
ante. 


PART XIT. SECT. 2, SUB-SECT. 8.—A. 

g. Distinction between actual & 
pecuniary da es.} — The word 
“actual” in relation to damages 
recoverable in an action under Fatal 
Injuries Act has not the same meaning 
as the word ‘“‘ pecuniary ” in an action 
under Lord Campbell’s Act.—O’Hrnp- 


926 ii, ——— 
death of defts.’ 








PART XII. SECT. 2, SUB-SECT. 8.—C. 
, 926 i. Whether recoverable—Mourning 929 
oR (1901 at Ce 

v. ° r e * ® > be 
Cc. R. 216. 7™*" oh een 


-}~In 
ents Act, for the 
servant by their 


under Fatal Accid 


-Nearicence. 


917. —.) — DALTON vy, SouTH EastERN RY. 


9 e 890 nte. , 
ee be for loss of education — & con- 

ne ee vy. GREAT NORTHERN Ry. 
9 a ° 


veniences of 


-» No. 855 
gig. Dent less than compensation recover- 


able under Workmen’s Compensation Act, 1906 
c. 58)—Not inadequate.|—Prick v. GLYNEA & 
ASTLE CoaL & Brick Co., No. 940, post. 
920. Applicability of Admiralty rule as to half 
damages.|—MILLS v. ARMSTRONG, THE BERNINA, 
No. 807, ante. 


B. Damages by way of Solatium. 

921. at Pah aa aps v. MIDLAND Ry. 

., No. 933, post. 
1 5e. 1 PPPRANKLIN v, SOUTH EASTERN Ry. 
Co., No. 889, ante. 

28. .|— Pym v. GREAT NORTHERN Ry. 

Co., No. 855, ante. 

924. .}] — Roya Trust Co, v. CANADIAN 
PaciFric Ry. Co., No. 939, post. 

925. -|—PATERSON 1. 
No. 909, ante. 


C. Medical and Funeral Expenses. 

926. Whether recoverable—Mourning & funera} 
expenses.|——-D ALTON v. SOUTH EASTERN Ry. Co., 
No. 890, anie. 

927. -|}—In the present case, the 
father, a householder, was bound to reverently 
bury the body of his daughter, & in my opinion 
the damages claimed in this respect are damages 
arising directly from the death of the child. I 
therefore think that pltf. is entitled to recover the 
amount awarded for funeral expenses. It is clear 
that he cannot recover the item in respect of 
travelling expenses (PHILLIMORE, J.).—BEDWEL1. 
v. GOLDING & Sons (1902), 18 T. L. R. 436. 
Annotation :—Refd. Clark v. London General Omnibus Co., 

[1906] 2 K. B. 648. 

928. —— J—CLARK v. LONDON GENERAL 
OmniBus Co., Lrp., No. 845, ante. 

929. ——— Nursing expenses.|— BovuLTER v. 
WEBsTER, No. 877, ante. 











WALLACE & Co.,, 














D. Loss of Services. 

930. Whether damages recoverable.} —-(1) The 
death of a person cannot at common law be made 
the subject of an action for damages; & this rule 
extends to the action for loss of service, where the 
servant is killed on the spot. 

(2) Semble: Lord Campbell’s Act, 1846 (c. 93), 
does not apply to the action for loss of service. 

(3) The defence that the act complained of 
amounted to a felony does not apply to an action 
brought against a master for damages sustained 
through the wrongful act of a servant.—OsBOoRN 


(1891), I. L. R. 16 Bom. 254.—IND. 
i.—- Nursing expenses.}— 
LAMB v. TORONTO & YORK RADIAL Ry. 


}—McDONaAtD 
Co.(1921), 64 D. L. R, 527; 50 Q. L. R. 
481.—-CAN. 





an action 929 ii. —.}—In an action 
under Fatal Accidents Act, 1920, 
doctor’s fees & hospital expenses 


LEY v. CAPE BRETON ELucrric Light negligence pitf. has no right to claim incurred on behalf of deceased are not 
Ne aoe Sas 52 N.S. R. 25; 39 for eral expenses.—MAKARSKY v, recoverable.— MAYER v. CITY OF 
. L. R. 412.— CAN. CANADIAN Paciric Ry. Co. (1904), 16 PRINCE ALBERT (Sask.), [1926] 4 
Man. L. R. 53.—CAN. D. L. KR. 1072 ; (1926] 3 W. W. R. 682. 
PART XIII. SECT. 2, SUB-SECT. 8.—-B. 926 iii. ——.,}—Toronto Ry. CAN. 
0211. Not recoverable.} — O *, G MULVANEY (1907), 27 C. L. T. 
death ot a wito caused by ‘celiac of 3388.08 327.—OAN. PART XIII. SECT. 2, SUB-SECT. 8,—D. 
8 Tailway co., usband cannot Vv. ———-. }-—-ENGLAND 4. ‘ da , 
recover damages of a sentimental “ (1918), 42 0. L. R. 60; 138 te toe aE hodsohalt ors ee a 
character.—-ST. LAWRENCE & Orrawa OO. W. N. 402.—OAN., tomed to be performed by a wife, 
Ry. Co.g, burr (1885), 11 8. ©. R. 926 v. —-_ = —_.] — NARAYEN which would have to be replaced by 
. ‘ JETHA v. BOMBAY MuNicrraL ComRs, hired services, ia a substantial loss for 


a a 


Pant ‘XIT.—Neoricence davsiie Dears. 


v, Griterr (1873), L. R. 8 Exch. 88; 42 L. J. Ex. 

68; 28 L. T. 197 i LL W, B. 409. : 
K. B. 193: Aamniratty Comrs. v. 38. ‘Amerika: (1otty 
A. C. 38. fd. Clark ». London General Omnibus Co., 
[1906) 2 K. B. 648; Kent v. Atkinson, [1923] P. 142. 
As to (2 3 k vw. London General O bus Co., 
ites date ae cio Naat: Sah & Batam (1018) | 
» e e oe @. 

B- ee ar A td. Appleby v. Franklin (188) 


931. ——.]—-BEDWELL v. GOLDING & 8 
(1902), 18 T. L. R. 436. man 
v. London General Omnibus Co., 


932. -——.] — Pltf., a workman earning 388. a 
week, sued defts. to recover damages for the death 
of his wife, who was knocked down by a motor 
taxicab belonging to defts. & instantly killed. 
The wife had performed the ordinary household 
duties of a woman in her position, & in consequence 
of her death pltf. had to employ a housekeeper & 
to incur extra expenses of management by the 
housekeeper instead of by his deceased wife. The 
Jury assessed pltf.’s damages at £50 :—Held: 
under Lord Campbell’s Act, 1846 (c. 93), the 
damages recoverable in such an action are not 
limited to the value of money lost, or the money 
value of things lost, but include the monetary 
loss incurred by replacing services rendered 
gratuitously by the deceased where there was a 
reasonable prospect of their being rendered freely 
in the future but for the death, &, therefore, pltf. 
was entitled to recover the damages assessed by 
the jJury.— BERRY v. HumM & Co., [1915] 1 K. B. 
627; 84L. J. K. B. 918; 31 T. LL. R. 198. 





i. Measure of Damages. 

See Fatal Accidents Act, 1908 (c. 7), s. 1. 

9383. Pecuniary loss.|—In an action under Lord 
Campbell’s Act, 1846 (c. 93), by the wife, husband, 
parent or child of a person killed by misfeasance, 
the jury in estimating damages, cannot take into 
consideration mental suffering or loss of society, 
but must give compensation for pecuniary loss 
only.—BLAKE v. MIDLAND Ry. Co. (1852), 18 
Q. B. 93; 21L. J. Q. B. 233; 18 L. T. O. S. 330; 
16 Jur. 562; 118 E. R. 35. 

Annotations :—Apld. Franklin v. S. E. Ry. (1858), 3 H. & N. 
211. Consd. Rowley vw. L. & N. W. Ry. (1873), L. R. 8 
Kixch. 221. Refd. Hadley v. Baxendale (1854), 9 Exch. 
341; Read v. G. E. ae Sates 9B. &S. 714; The George 
& Richard 1871), L. R.3 A. & E. 466; Griffiths ». Dudle 
(1882), 47 L. T. 10; Day v. Markham (1904), 6 W. C. C. 

; British Columbia Elec. Ry. v. Gentile, {1914] A. C. 

1034; Union S.S. Co. of New Zealand v. Robin, [1920] 

A. C. 654; Barnett v. Cohen, {1921] 2 K. B. 461. entd. 

Stanton v. Collier (1854), 3 E. & B. 274; Lynch v. Knight 

(1861), 5 L. T. 291; Hebdon v. West (1883), 3B. & S. 

579; Konrick v. Lawrence (1890), 25 Q. B. D. 99. 


which damages may be recovered, as sepa 
is also the loss to the children of the 
care & moral training of their mother.— 
St. LAWRENCE & OTTAWA Ry. Co. v. 
LETT (1885), 11 S. C. R. 422.—CAN. 


Phat fe (1907 2h Le R 30% 38 
N. B. R. ta Can. : " ; : 


Sask. L. R. 417. 


gare 


930 ili. ———_. }—_ ANDERSON ¢. R. (N. B. Damage 
(1920), 20 Exch. C. R. oo CAN, 

980 iv. -}—TARASOFF vv. ZIL- 
LINSKY (oask.); [1921] 2 W. W. R. 
135.—CA r) 





life.—MCDONALD 
OL T. 381; 


PART XIII. SECT. 2, SUB-SECT. 8—E, CAN. 


9838 i. Pecuniary loss.}—In an action 
under Lord Campbell’s Act, whether . 
there has been pecuniary injury or not 23 O. W. R. 948 ; 

9387 iii. —— 
pon for whose benefit the action 

been brought; there may 
ry injury in one case & not in 
he other, & the amount of compensa- 


to enjoy 
tion must be decided as a rule on 


rate & distinct facta & considera- 
tions in the case of each such person.— 
GIDDINGS vt. CANADIAN NORTHERN Ry. 
Co. (No. 2), Pipe 3 


dble creat or ieg bent 

ton oO n — 

From continuance of life of de }— 
should be 

reference to a reasonable expectation 


of pecuniary benefit, as of right or 
otherwise, from the age ogee eT of the 


7 Exch. C. R. 


937 ii, —— ——- ——.. SCARLETT 
vw. CANADIAN Pacrric Ry. Co. (1913), 

: 40. W. N. 718; 9 
D. L. R. 780.—OCAN. 





amount recoverable is the amount of 

actual pecuniary benefit which the 

family might reasonably have expected 
the deceased t bee 


C) no n 
killed.—Rovya. TRoet Co. v. CANADIAN 
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084. ——— Portion of deceased’s income enjoyed 
by claimant.])—GILLARD v. LANCASHIRE & YoRK- 
SHIRE Ry. Co., No. 876, ante. 

935. Policy of insurance on deceased’s life.| 
—Hicks v. NEWPORT, ABERGAVENNY & HEREFORD 
uae Oo. (1857), 4 B. & S. 403,n.; 122 BE. BR. 510, 


Annotations :—Apprvd. Grand Trunk Ry. of Canada v. 
Jenni (1888), 13 App. Cas. 800. Refd. Bradburn v. 
G. W. Ry. (1874), L. R. 10 Exch. 1; Baker v. Dalgleish 
S.S. Co., [1921] 3 K. B. 481. 


_ 986. —— How loss estimated.] — The 
right conferred by Lord Campbell’s Act, 1846 
(c. 93), adopted by Consolidated Statutes of 
Ontario (c. 135), ss. 2 & 3, to recover damages in 
respect of death occasioned by wrongful act, 
neglect, or default, is restricted to the actual 
pecuniary loss sustained by pltf. Where the 
widow of deceased is pltf., & her husband had made 
provision for her by a policy on his own life in her 
favour, the amount of such policy is not to be 
deducted from the amount of damages previously 
assessed irrespective of such consideration. She 
is benefited only by the accelerated receipt of the 
amount of the policy, & that benefit being 
represented by the interest of the money during 
the period of acceleration, may be compensated by 
deducting future premiums from the estimated 
future earnings of deceased.—GRAND TRUNK Hy. 
Co. OF CANADA v. JENNINGS (1888), 13 App. Cas. 
800; 58L. J. P. C. 1; 59L. T. 6793; 37 W. R. 
403: 4T.L. R. 752, P. C. 

Annotations :—Apld. Baker v. Dalgleish 8.8. Co., [1922] 1 
K. B. 361. Red. Royal Trust Co. v. Canadian Pacific Ry. 
(1922), 38 T. L. R. 899. 

937. ——— Calculated with reference to reason- 
able expectation of pecuniary benefit—From con- 
tinuance of life of deceased.|—DALTON v. SOUTH 
EASTERN Ry. Co.,; No. 890, ante. 

938. ——- -———- -|] — FRANKLIN v. SOUTH 
EASTERN Hy. Co., No. 889, ante. 

939. .|— The right to recover 
compensation by families of persons killed through 
negligence is restricted to the amount of actual 
pecuniary benefit which they might reasonably 
have expected to enjoy had the deceased not been 
killed. It is not competent to add a compassionate 
allowance.—RoyvaL Trust Co. v. CANADIAN 
Paciric Ry. Co. (1922), 38 T. L. R. 899, P. C. 
Aaa :—Refd. Nunan v. Southern Ry., [1923] 2 K. B. 


940. Expectation of life of 
claimant to be considered.|—-Where a dependant 
of a workman killed by accident elects to sue for 
damages under the Lord Campbell’s Act, 1846 
(c. 93), instead of taking proceedings for com- 
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Pacirio Ry. Co. (1922), 67 D. lL. R. 
518; (1922) 3 W. W. R. 24.—CAN. 


as 937 iv. _J—It is not 
W. W. R. 21; 14 necessary to show that pecuniary 

: benefit or other advan was 
actually derived by the beneficiary of 
the deceased person previous to the 
latter’s death; it is sufficient that 
there is a reasonable & well-founded 
expectation of pecuniary benefit, such 
as can be estimated in money.— 
MAYER v. Crry OF PRINCE ALBERT 
Sask.), [1926] 4 D. L. R. 1072; 3 
Vv. Ww. R. 662.—CAN. 











calculated in 


R 901), 21 
216.— 
h. —— Through wrongful act of third 

4.}—Deceased’s death was caused 

y a collision. In an action for 

pecuniary loss, a claim was included 
or the value of lost currency notes 
whic was carrying :-—Held : 
deft. railway would not be Jiable for 
loss resulting from the wrongful act, 

e.g. theft, of a third party such as 

could not naturally be contemplated 

as likely to spring from the deft,’s 


-J)— The 
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Sect. 2.—Statutory liability—Fatal Accidents Acts: 
Sub-sect. 8, EH. & F.; sub-sect. 9.) 


pensation under the Workmen’s Compensation 

Act, 1906 (c. 58), the judge, in directing the jury 

on the question of damages, should not refer to 

the amount of compensation which, having regard 
to the man’s earnings, might have been recovered 
under that Act, & it is no ground for a new trial 
that he did not so refer, & that the amount of 
damages found by the jury was in fact less than 
the compensation which pltf. might have 
recovered had she proceeded under Workmen’s 

Com penastion Act, 1906 (c. 58). 

Where a claim is made for damages under Lord 

Campbell’s Act, 1846 (c. 93), the question not only 

of the expectation of life of deceased man should 

be considered, but also the expectation of life of 
claimant (BANKES, L.J.).—PRICE v. GLYNEA & 

CASTLE CoAL & Brick Co. (1915), 85 L. J. K. B. 

1278; 114 L. T. 264; 60 Sol. Jo. 274; 9 B. W. 

C. C. 188, C. A. 

Annotation :—Refd. Barnett ». Cohen, [1921] 2 K. B. 461. 
941, —— How value of deceased’s 

life calculated.} — (1) In an action by an exor. or 
administrator under Lord Campbell’s Act, 1846 
(c. 93), against a party who by his wrongful act, 
neglect, or default has caused the death of testator 
or intestate, the damages are not to be estimated 
according to the value of deceased’s life calculated 
by annuity tables ; but the jury should give what 
they consider a fair compensation. 

The proper question for the jury in such cases, 
is whether the circumstances are such that. if 
deceased instead of meeting his death had been 
only wounded in consequence of the conduct of 
deft., he would have been entitled to damages for 
the injury. 

(2) An action will not lie for an injury caused 
by the neglect of a party where the person injured 
might by reasonable care have avoided the mischief. 
— ARMSWORTH v. SOUTH-EASTERN Ry. Co. 
(1847), 11 Jur. 758. 

Annotations :—As to (1) Apld. Rowley v. L. & N. W. Ry. 
(1873), L. R. 8 Exch. 221. Generally, Refd. Admiralty 
Comrs. v. S.S. Amerika, {1917] A. C. 38. 

942, —— ——- -—— ——..]—-At the trial of an 
action under Lord Campbell’s Act, 1846 (c. 93), 
brought for the benefit of the mother, widow, & 
children of R., claiming damages from defts. for 
having by their negligence caused the death of 
h., it was proved that deceased was under a 
covenant to pay his mother an annuity of £200 
during their joint lives. A witness was then called 
for pltf., who stated that he was an ‘“‘ accountant,” 
& that he had personal experience as to the mode 
in which insurance business was conducted. He 
gave evidence, after referring to certain tables 








conduct.—SECRETARY OF STATE ». ag 
GOKAL CHAND (1925), J. L. R. 6 Lah. Ry. 
451.—IND. 13 O. W 


€8.]—RONSON ¥. CANADIAN PACIFIC 
Co. (1909), 18 O. L. R. 337; 
- R. 1179.—CAN. 


used by insurance offices called the “ Carlisle 

Tables,” as to the average duration of life of two 
rsons of the agesof the mother & son respectively, 

as to the price for which an annuity for the 
mother’s life could be bought. The admissibility 
of this evidence was objected to by defts., & was 
ruled to be admissible. In summing up the judge 
directed the jury that they might, if they thought 
proper, calculate the mother’s damages by ascer- 
taining what was the sum which would purchase 
an annuity of £200 for a person of her age, according 
to the average duration of human life; & that in 
calculating the widow’s & children’s damages they 
might, if they theught proper, take as a guide the 
period of the probable duration of life of a person 

of the age of deceased. On the argument of a 

bill of exceptions tendering to the ruling of the 

learned judge in admitting the evidence & to 
his direction to the jury :—Held: (1) the witness 
was competent to give evidence as to the probable 
duration of life & the price of the annuity, although 
not an actuary; & the evidence was relevant & 
properly admitted; (2) the direction to the Jury 
as to the calculation of the mother’s damages was 
wrong; (3) the direction as to the mode of 
calculating the damages recoverable by the widow 

& children might be construed as meaning that 

the probable duration of life of a person of the 

Same age, & in the same circumstance as the 

deceased, was an element to be taken into the 

calculation of the jury with the rest of the evidence, 

& being so construed was correct.—ROWLEY v. 

LONDON & NORTH WESTERN Ry. Co. (1873), L. R. 

8 Exch. 221; 42 L. J. Ex. 153; 29 L. T. 180; 21 

W. R. 869, Ex. Ch. 

Annotations :—.4s to (2) Apld. Phillips v. L. & S. W. Ry. 
(1879), 5 CG. P. D. 280. ds to (3) Refd. Johnston v. 
G. W. Ry., [1904] 2 K. B. 250. 

943. ——— Plaintiff entitled to pension—Pension 
from Crown.|——In assessing the damages in an 
action under the Lord Campbell’s Act, 1846 (c. 93), 
the fact that pltf. is, in consequence of the death, 
in receipt of a pension from the Crown ought, as 
a general rule, to be taken into consideration, 
notwithstanding that the pension is dependent 
on the voluntary bounty of the Crown. That 
rule, however, is subject, in cases in which the 
pension is received under the Navy Pay & Pensions 
Order, 1920, to the necessity of also taking into 
consideration the probability that the Minister of 
Pensions will, in the exercise of the powers con- 
ferred by that Order, reduce the pension by the 
amount of the damages awarded in the action.— 
BAKER v. DALGLEISH S.S. Co., Lrp., [1922] 1 
K. B. 361; 91L. J. K. B. 392; 38 T. L. R. 245; 
66 Sol. Jo. 318, C. A. 

Annals :—Refd. Nunan v. Southern Ry., (1923) 2 K. B. 


damages.}—In ® case under Fatal 
337; Accidents Act, costs as between 
attorney & client are allowed so that 


k. Power of court to interfere with 
jury’s verdict—Where da es exces- 
ae te eae ia evidence in 
support of a _ verdict, upon proper 
directions to the jury by the judge, a 
ct. of appeal onght not to interfere 
with the assessment of damages unless 
they Bopear to be so excessive that no 
reasonable men, upon such evidence, 
would have awarded such an amount. 
—GRAND TRUNK Ry. Co. v. Ds- 
PENCIER (1905), Cout. 343.—CAN., 

1, ——— ——..}+-HORSENELL 0. AUCK- 
LAND ELECTRIO TRAMWAYS ('O., LTD. 
(1909), 29 N. Z. L. R. 389.-—N.Z. 

m. —— ~}—ELLIOT ». GLASGOW 
CorRPN., [1922] S. C. 146; 59 Se. L. R. 
140.—SCOT. 

n. What amounts to excessive dam- 








o. -/—-DELYEA v. WHITE PINE 
LUMBER Co. (1912), 21 O. W. R. 665; 
3 O. W. N. 823; 2D. L. R. 863.— 
CAN 

p. ———.}—M‘KIRRMAN¥. GLASGOW, 
ee S. C. 407; 56 Sc. L. R. 285.— 


a. Provision for deceased's depen- 
dants—By person not party to action— 
Whether taken into account.}—In an 
action under Lord Campbell’s Act, a 
deft. cannot plead in mitigation of 
damages, a provision made for deceased 
person’s dependants a deft.’s father, 
who was not a party the action.— 
WORKMEN’S COMPENSATION BOARD ¢. 
RUTHERFORD, (1926] 4 D. L. R. 635 ; 
59 oO. L. R, 364.—CAN, 

¥. Whether costs deducted from 


no portion of the damages awarded 
need: be deducted for costs.— NANI 
BALA SEN v. AUCKLAND TUBE Co., 
LTD. (1925), I. L. R. 52 Cale. 602.— 
IND. 


t. Pecuniary benefit resulting from 
death—When taken into consideration.) 
—~In an action under Deaths by Acci- 
dent Compensation Act, 1880, a 
ecuniary benefit to those for whom 
Phe action is brought, connected with 
the death in respect of which the 
action is brought, can only be taken 
into account in mitigation of damages 
where such benefit is in a legal sense 
the result of the death, as where 
property comes into possession of a 
amily at the death of a parent, 
acquired or accruing by the death 
of the parent.—GREYMOUTH-POINT 


Part XIII.—NerasicENce causinc Dears. 


ba ——~ ———~.|—- CARLING v, LEBBON, 
[1927] W. N. 123. v BON 


F. Apportionment of Damages. 

945. Apportionment by jury.j—Hicks v. NEw- 
POR1, ABERGAVENNY & HEREFORD Ry. Co. (1857), 
4B. &8. 403, n.; 122 E. R. 510, N. P. 

Annotations :—Retd, Bradburn v, G. W. Ry. (1874), L. R. 10 
Exch. 1; Grand Trunk Ry, of Canada v. Jennings (1888), 
a App. ae 800; Baker v. Dalgleish S.S. Co. (1921), 126 
946. ———.]—KIpp v. MIDLAND Ry. Co. (1877), 

Times, Mar. 27. 

947. Apportionment by Chancery Division — 
Money paid into court—By analogy to Statute of 
Distribution.|—The widow & administratrix of 
J.8., who was killed in a railway accident, brought 
an action against the railway co. under Lord 
Campbell’s Act, 1846 (s. 93), & the co. paid £8,500 
into ct. under the Fatal Accidents Amendment 
Act, 1864 (c. 95), 8. 2, which the widow accepted in 
full. Deceased left four infant children. The 
widow & children had been entirely dependent for 
their maintenance on the professional earnings 
of deceased. 

A special case being presented to the Ch. Div. 
for advice as to the proportion in which the 
compensation should be divided :—Held: by 
analogy to the Statute of Distributions, the widow 
should take one third, & the children the remaining 
two thirds.—SANDERSON v. SANDERSON (1877), 36 
L. T. 847. 

948. Compromise of claim by executors.]— 
A sum of money was received from a railway co. by 
way of compensation by the exors. of a person 
whose death had resulted from injuries reccived 
in an accident on the railway, no action having 
been brought under Lord Campbell’s Act, 1846 
(c. 93). The ecxors. brought an action in the 
Ch. Div., to which all the relatives of deceased 
referred to in Lord Campbell’s Act, 1846 (c. 93), 
s. 2, were parties, asking for a declaration as to 
the persons entitled to the money :—Held: the 
ct. could distribute the fund amongst such of the 
relatives of deceased as suffered damage by reason 
of the death, in the same manner as a jury could 
have done in an action under Lord Campbell’s Act, 
1846 (c. 93), 8s. 2.—BULMER v. BULMER (1883), 25 
Ch. D. 409; 53 L. J. Ch. 402 ; 32 W. R. 380. 





ELIZABETH RAILWAY & COAL Co. v¥, 
OR i (1897), 16 N. Z L. R. 258.— 


Itf.—CLKEARY v1. 





LONDON & 
ESTERN My. Co., [1915] 2 1. BR. 210. 
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949. Compromise of claims in dual capacity— 
Apportionment not enforceable.|——-The declaration 

eged that deft. had brought an action as adminis- 
trator of pltf.’s mother, whose death was caused 
by the negligence of a railway co., against the 
railway co., for the benefit of himself & pltf., 
according to Lord Campbell’s Act, 1846 (c. 93), 
that deft. under Fatal Accidents Act, 1864 (c. 95), 
without any apportionment by a jury of the 
amount of damages payable to pitf. in respect of 
his interest; & that deft. received the whole of 
the said sum, & retained it to his own use. 

Deft. pleaded that he, being pltf.’s father, had 
sued the said railway co. in two actions, one for 
causing injury to himself, & the other under the 
statute mentioned in the declaration on behalf of 
himself, pltf., & another child of deft.; that 
judgment in both actions was obtained in default 
of plea, that he compromised the said actions for 
the amount mentioned under a judge’s order, in 
good faith, & believing the terms of the compromise 
to be the best he could obtain; & that no division 
or apportionment of the said money was ever 
required or made :—Held: under the circum- 
stances stated in the plea, no action was maintain- 
able at law.—CoONDLIFF v. CONDLIFF (1874), 29 
L. T. 831; 38 J. P. 151; 22 W. R. 325. 


SuB-sEcT. 9.—PRACTICE AND PROCEDURE. 

950. Statement of claim—-Amendment by court.] 
—BARNES v. WARD, No. 862, ante. 

951. Statement as to persons entitled to 
compensation.|—-BARNES v. WARD, No. 862, ante. 

52. —— Necessity for allegation of pecuniary 
damage in claim.]—CHAPMAN v. ROTHWELL, No. 
263, ante. 

958. Verdict not set aside — If evidence in sup- 
port.|—Applt. recovered damage under Lord 
Campbell’s Act, 1846 (c. 93), for the death of her 
husband, who was knocked down by a motor 
lorry belonging to resp. co. The ct. of K. B. in 
Ireland set aside the verdict & judgment & entered 
judgment for the co. :—Held: the judgment of 
the trial judge should be restored, since, there 
being a conflict of evidence, it was impossible to 
say that there was no evidence on which the jury 





construction of the machine, an aver- 


NORTH 
ment of a fraudulent representation 


— IR. nen by the yeueer & known - acted 
a. Marimum damages when nerson e, .}—As all the persons on 0 by deceased 18 necessary. 1 HOME 
killed—Whether higher than “where whose belialf the action might have SONv. Lucas (1868), 17 W. R. 520.—IR. 


person haa survived.}—UNION S.S. Co. 
OF NEW ZEALAND, LTD. v. ROBIN, 
[1920] A. C. 654, P. C.—N.Z. 


PART XIII. SECT. 2, SUB-SECT. 8.—F. 


045i. Apportionment by jury.J— 
Where damages have been paid in 
settlement of an action taken under 
Lord Campbell’s Act the ct. will not 
on an pe atid as by the mother of 
certain nors to whom the damages 
had been agreed to be pele apportion 
such damages amongst the dependants, 
as the apportionment of damages is 
expressly reserved to a jury.—LOGAN 
©. GREAT NORTHERN Ry. Co. or 


Held : 


alternatively 


been brought were before the ct. :-— 
the ct. had an inherent juris- 
diction to apportion the amount.— 
WILSON v0. GEAR MEAT PRESERVING & 
FREEZING Co. OF NEW ZEALAND, LTD. 
(1909), 29 N. Z. L. R. 48.-—-N.Z. 


as tratrix on 
condition that deft. should be entitled 
to object that the action already begun 


h. Kffect of Mining Acts.}—IIeld: 
the right of action under Lord Camp- 
bell’s Act is distinct from the right of 
action arising under the provisions of 
Mining Act, 1898.—JOHNSON v. DEEP 
LEVEL GOLD MINES OF CHARTERS 
Foenes LTpD., [1903] S. R. Q. 190.— 


PART XIII. SECT. 2, SUB-SECT. 9. AU 


f. Statement of claim— Amend A 
—Where an action under Fatal Acci- 
dents Act was not commenced by the 
oxor. or administrator, 
widow, leave was given at the trial to 
amend by having tho 


k. Alternative remedies.}—R. 8S. M, 
1892, c. 26, supersedes Lord Camp- 
bell’s Act in this Province, & must be 
read along with Workmen’s Compensa- 
un for phase srt eat pny 
action under mus roug 
the exor. or administrator of deceased. 
-~—PEARSON v. CANADIAN PACIFIC Ry. 
Co. (1898), 12 Man. L. R. 112.—CAN. 


ment. ] 


but by the 


widow sue 


b. A tonment by court.)—SHAL- 
LOW 0, VERNON (1876), I. R. 9C.L. parma’ bos. Bad ot the city Act. ls ——.}-—-GRAND TRUNK Ry, Co. v, 
150.—IR. —MACPHERSON v. PRINCE LBER1 SPEERS (1905), Cout,. 347.—CAN. 

G. ———.]—DAvy v. GRAY (1913), 48 (Crry) (1916), 34 W. L. R. 715.— m. ——.}—Held: pltf. was not 
Bdge T: 32. CAN. bound to elect at the trial whether he 

d. ———.]——-Where money is paid A of fraud.J—To would proceed under Workmen’s Com- 





into oct. under Fatal Accidents Act, 
at & accepted in full compensation, 


by pitfs., one of whom is a minor, the 
ct. has jurisdiction to apportion the he contract of sale led by an 
money between the adult & the minor accident resulting from the defective 


g. lverment 
sustain an action under Fatal Accidents 
Act, 1846, against vendor of machine, 


vy ersonal representative of a stranger 


pensation Act or under C. S. 1903 
c. 79, but the action could be brought 
& proceeded with under both acts & 
the camaro could be asseased under 
either act as the evidence might 
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Sect. 2.—Statutory de Accidents Aots: 


Sub-sect.9. Part XIV. 


could found their verdict.—CALMENSON v. MER- 
CHANTS’ WAREHOUSING Co., LtTp. (1921), 90 L. J. 
P.C. 134; 125 L. T. 129; 65 Sol. Jo. 341, H. L. 
Annotation :—Refd. Barnett v. Cohen, [1921] 2 K. B. 461. 
Practice in Admiralty Division.|—-See ADMI- 


NEGLIGENCE. 


839. 


RALTY, Vol. I., pp. 158, 176, 195, 229, Nos. 670, 
872, 1099, 1100, 1549-1551. 


Enforcement of judgment against married woman 
trader.|—See BANKRUPTCY, Vol. IV., p. 98, No. 


Admissibility of statement made at inquest.|— 
See EVIDENCE, Vol. XXII., p. 79, No. 475. 


Part XIV.—Criminal Negligence. 


oe generally, CRIMINAL Law, Vols. XIV. & 


Negligence causing death.|—See CRIMINAL Law, 
Vol. XV., pp. 798-802, Nos. 8630-8700. 


warrant.—WENTZELL v. NEW BRUNS- 
WICK & PRINCE EDWARD ISLAND Ry. 
Co. (1915), 43 N. B. Rh. 475.—CAN. 


n. Defence — Amendment.) -——In the 
statement of defence to an action under 
Lord Campbell’s Act by pltf. to recover 
damages for the death of her husband, 
killed owing to the alleged negligence 
of defts., defts. in their statement of 
defence denied that pltf. was the 
widow of deceased, but at the trial 
moved, upon notice, to withdraw that 
defence :—Jield: defts. had a right 
to withdraw any part of their defence 
upon payment of the costs thrown 
away by pltf. owing to that issue being 
raised.—GORDON v. VICTORIA CITY 
CORPN. (1898), 6 B. C. R. 129.—CAN. 


o. Security for costs.}—An adminis- 
trator appointed for the purpose of 
bringing an action for the benefit of 
another under Fatal Accidents Act, 
is not a mere nominal pit bringing 
such action for the benefit of somebod 
elsc, in the sense of the rule whic 
entitles a deft. to security for costs 
upon showing that such nominal pltf. 
is also insolvent.—Snmarre v. GRAND 
TRUNK Ry. Co., 21 C. L. T. 183; 1 
O. lL. R. 200.—CAN. 


p. eit of death of bencficiary.J— 
Upon the death of the beneficiary on 
whose behalf an administrator is 
bringing an action under Fatal Acci- 
dents Act, R. S. O. 1897, the action 
comes to an end. It cannot be con- 
tinued for the benefit of the bene- 
ficiary’s estate, nor can a new action 


be brought by the _ beneficiary’s 
personal representative.—MCHUGH v. 
GRAND TRUNK Ry. Co. (1901), 21 
Cc. L. T. 581; 20. L. R. 600. AN. 

q. Only one action under <Act.}— 
MORTON v. GRAND TRUNK Ry. Co. 
(1904), 24 C. L. T. 351; 8 O. L. R. 
372; 4 0. W. R. 126.—CAN. ; 

r. Particulars.]—-SMITH  v. REID 
1908), 12 O. W. R. 659; 17 0. L. R. 
65.—CAN. 

t. .J—In a claim by a parent for 
compensation for the death of his son, 
the ct. refused to order pltf., when 
furnishing particulars of the nature of 
his claim under Fatal Accidents Act, 
1846, s. 4, to state the amount of con- 
tributions received from his son.— 
roves v. KEAYS (1920), 54 I. L. T. 








a. -}—In an action to recover 
damages under Fatal Accidents Act, 
1846, pltfs. were ordered to give par- 
ticulars to defts. setting out the nature 
of the injuries alleged to have caused 
the death of deceased.—FLANAGAN Y. 
BRITISH PETROLEUM Co., LTD., [1926] 
I. Rt. 51.—IR. 

b. Bringing in third party.]—PETTI- 
GREW v. GRAND TRUNK Ry. Co. (1910), 
16 O. W. R. 989; 20. W.N. 57; 22 
O. L. R. 57.—CAN. 

c. Whether trial by jury ordered.j— 
Compensation to Families of Persons 
Killed by Accident, R. S. M. 1902, 
8. 3, contemplates that an action by a 
representative of a person killed by 
accident against the; person charged 


Neglect of duty causing death.]—Sce CrimINAL 
Law, Vol. XxV., pp. 792-798, Nos. 8559-8629. 

Contributory negligence—Whether available as 
defence.|—-See CRIMINAL Law, Vol. XV., p. 802, 
Nos. 8694-8700. 


with negligence may be tricd by a 
jury, &, if a jury trial would have been 
ordered in case the person injured had 
brought the action, then the order 
should not be refused, becausc tho 
erson died & the personal representa- 
ive brings the action.—MARION v. 
WINNIPEG ELECTRIC Ry. Co. (1911), 
21 Man. L. R. 757 .—CAN. 


d. Finding of contributory negligence 
by jury—No evidence to support— 
Rejection of finding 6b judge.j— 
PRESSICK v. CORDOVA INES, LTrp. 
(1913), 24 O. W. R. 631; 40. W.N. 
1334; 11 D. L. R. 452.—CAN. 


e. No right to sue by attorney.]— 
LUCIANI v. TORONTO CONSTRUCTION 
Co., LTp. (1913), 24 O. W. R. 381; 4 
O. W. N. 1073: 10 D. L. R. 551,— 


f. Claim to share daumages-—-Moncy 
we into court.}—JOHNSTON v. GREAT 

ORTHERN Ry. Co. or IRELAND (1887), 
20 L. R. Ir. 4.— IR. 

g. Action ca }k—-In an action 
under Lord Campbell’s Act, brought b 
widow, & administratrix of decease 
the father & mother of the deccased 
applied that they might be at liberty 
to appear at the trial of the action by 
counsel & solr., & tender evidence as 
to the amount of their shares of the 
momeys to be awarded as damages in 
the action, or in default thereof, that 
they might be made parties thereto. 
Order refused.—STEKLE v. GREAT 
NORTHERN Ry. Co. OF IRELAND (1890), 
26 L. R. Ir. 96.—IR. 
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NEGOTIABLE INSTRUMENTS. 


See BANKERS AND Banxkina; Bitits or Excuance, Promissory Notes, AND NEGOTIABLE 
INSTRUMENTS. 


NEUTRALITY. 


Sce CRIMINAL LAW AND PROCEDURE ; Prize Law AND JURISDICTION ; SHIPPING AND NAVIGATION. 


NEW TRIAL. 


Sce County Courts ; DamMaces ; Huspanp AND WirE; Mayor's AND City or Lonpvon Court; 
PRACTICE AND PROCEDURE. 


NEWSPAPERS. 


Sce CopyRigut AND LireRARy Property ; CrimrnaL Law AnD PRocEDURE; LIBEL AND 
SLANDER; PRESS AND PRINTING. 


NEXT FRIEND. 


See INFANTS AND CHILDREN; LuNatTics AND PERsons oF UNsounbD MIND. 


NEXT OF KIN. 


See DESCENT AND DistRIBuUTION; ExEcu'roRS AND ADMINISTRATORS ; WILLS. 


NEXT PRESENTATION. 


See EccLEsiAsricaL Law. 


NIGHT. 


See CRIMINAL LAW AND PROCEDURE; TIME. 


NISI PRIUS. 


See Courts; PRACTICE AND PROCEDURE. 
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NOBILITY. 


See PEERAGES AND DIGNITIES. 


NOLLE PROSEQUI. 


See CRIMINAL Law aAanpD PROCEDURE. 


NOMINATION. 


See ECCLESIASTICAL LAW ; ELECTIONS. 


NON COMPOS MENTIS. 


See LUNATICS AND PERSONS OF UNSOUND MIND. 


NONCONFORMISTS. 


See ECCLESIASTICAL Law; HuvuSBAND AND WIFE. 


NONFEASANCE. 


see NEGLIGENCE 5 TORT. 


NONSUIT. 


See Country Courts; PRACTICE AND PROCEDURE. 
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NOTARIES. 


PAGE 
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Part |—lIn General. 


See 25 Hen. 8, c. 21; Welsh Church Act, 1914 2. Credit of notary.|—HuTCHEON v. MANNING- 
(c. 91), 8. 87; & Notary Public (Welsh Districts) | TON, No. 70, post. 
Rtules, 1924. 3. Right to sell goodwill of business.]—Re 
1. Notary a public officer—Sworn into office.] | MANCHESTER NOTARIES, KNOTT v. BOUTFLOWER, 
—A notary is a public officer, & is sworn to do his | [1922] W. N. 19%. 
duty as a notary, & in foreign countries the acts Exemption from jury service.|—See JURIEs, 
of a notary are like the acts of a ct., although that | Vol. XXX., p. 213, No. 3. 
is not so here (ABINGER, C.B.).— BRAIN v. PREECE Scriveners —- Liability in bankruptcy.) — See 
(1843), 11M. & W. 773; 152 B. R. 1016. BANKRUPTCY, Vol. IV., p. 18, Nos. 90-94. 


PART I. 


a. Appointment of woman.)—There is no power to appoint a female practitioner as t — 
1930] 8. A. L. B. 230,—-AUS. on p & notary public.—Re KirTson, 





J.—VOL. XXXVI. L 


146 


NoraARIES. 


Part I]—Appointment and Removal. 


SEcT. 1.—APPOINTMENT. 
SUB-SECT. 1.—GENERAL NOTARIES. 


See 25 Hen. 8, c. 21, s. 2; Public Notaries Act, 
1801 (c. 79), ss. 14, 10, 13; Public Notaries Act, 
1848 (c. 90), ss. 1, 38-5, 7-9; Public Notaries 
(Articled Clerks) Act, 1919 (c. 25), ss. 1—4. 

4. Conditions of appointment — Apprentice- 
ship to public notary—-Necessity for whole time 
employment.]—An Act of Parliament required, 
that before a person should be allowed to act as a 
public notary he should have been admitted & 
enrolled in the ct. wherein notaries had been usually 
admitted; & that no person should be enrolled 
as a public notary unless he should have been 
bound by contract of apprenticeship to serve for 
seven years to a public notary, & during that term 
should have continued in such service; & further, 
that he should during the whole time & term of 
service specified in such contract of apprenticeship, 
or during the space of seven years thereof at least, 
continue & be actually employed by such public 
notary in the proper business of a public notary :— 
Held: a party bound apprentice for the term of 
seven years, who during the whole of that term 
acted as a banker’s clerk daily till five o’clock in 
the evening, & after that hour went to the notary 
& presented bills of exchange, & prepared protests, 
was not actually employed by the public notary 
during the whole period of seven years within the 
Act of Parliament, & consequently he was not 
entitled to act as a notary; & the ct. refused a 
mandamus to the Scriveners’ co. to admit such a 
party to the freedom of the co., in order that he 
might be admitted to practise as a notary. 

A notary in the city of London has many more 
duties. Almost all the charter-parties are pre- 
pared by notaries ... There is another part of 
the duty of notaries, & that is, to receive the 
affidavits of mariners & masters of ships & then 
to draw up their protests. ... Besides that, 
many documents pass before notarics under their 
notarial seal, which gives effect to them, & renders 
them evidence in foreign cts., though certainly not 
in our cts. of common law. There is a great deal, 
therefore, to be done by a notary perfectly inde- 
pendent of, & distinct from, this mere matter of 
presenting bills of exchange & drawing up pro- 
tests (LoRD TENTERDEN, C.J.).—R. v. SCRIVENERS’ 
Co. (1830), 10 B. & C. 511; 5 Man. & Ry. K. B. 
543; 8L. J. O.S. Kk. B. 199; 109 TE. R. 540. 
Anenon :—Apld. I. v. Scrivenoers’ Co. (1842), 3 Q. B. 





_—_— — Concurrent apprenticeship 
to attorney.|—-Public Notaries Act, 1801 (c. 79), 
enacts, that no person shall be admitted as a 
public notary unless he shall have been bound to 
a notary for seven years, & during the whole time 
& term of service shall continue & be actually 
employed by such notary. From 1828 to 1837, P. 
the elder, carried on the business of a notary, & 
also of an attorney & solr., in the same office, & 
to an equal extent. In 1828, P. the younger was 
bound by indenture to serve him as a notary for 
seven years, & in 1832 was bound to him as an 
articled clerk in his profession of attorney & solr. 
P. the younger was employed in both businesses, 
according to the directions of P. the elder, & 


served him in both from 1828 to 1837, being em- 
ployed as much in one as in the other. P. the 
younger having obtained a mandamus to the 
Scriveners Co. to be admitted a member of that 
co., in order to practise as a notary, the co. re- 
turned, that P. the younger did not continue for 
seven years in the service of P. the clder as a 
notary, & that he did not continue to be, & was 
not, during the said term of seven years, employed 
by the said P. the elder in the business of a notary. 
Traverses having been taken on these averments : 
—Held: there was not such a continuance in the 
service of the notary, or actual employment by 
him in that capacity, during the seven years, as 
amounted to a compliance with the statute.— 
R. v. SCRIVENERS’ Co. (1842), 3 Q. B. 939; 114 
E. R. 769; sub nom. SCRIVENERS’ Co. v. R., 3 
Gal. & Dav. 272; 12 L. J. Ex. 492, Mix. Ch. 


SUB-SECT. 2.—Duistricr NOTARIigEs. 
A. The Application. 

6. By memorial with certificate of personal 
fitness..—Re GREAT YARMOUTH NOTARIES, DE LA 
LYNDE v. CHAMBERLIN, [1918] W. N. 113. 

7. Who may oppose—Articled clerk.) —- An 
articled clerk who has served his articles, & is 
entitled to be admitted to practise as a notary, 
has the same right of opposition to an application 
for the appointment of an additional notary in a 
particular district as a notary who has been actually 
admitted.— WARWICK v. COCHRANE, SAME v. BELK 
(1915), 32 T. L. R. 165. 

8. Costs of application.J—BAILLEAU v. Vic- 
TORIAN SOCIETY OF NOTARIES, No. 39, post. 

9. ——.]—Re GREAT YARMOUTH NOTARIES, 
Dr LA LYNDE v. CHAMBERLIN, [1918] W. N. 113. 


B. Considerations Governing Appointment. 

See Public Notaries Act, 1833 (c. 70), ss. 1,2 & 3. 

10. Public convenience — First consideration.] 
—The Master of the Faculties, in exercising the 
discretion given to him by Public Notaries Act, 
1838 (c. 70), s. 2, in the appointment of notaries 
public, will, whilst paying due regard to vested 
interests above all things, consider the convenience 
& accommodation of the merchants, shipowners, 
& bankers, carrying on business in the town where 
it is proposed to appoint additional notaries. 
Increase of population alone, unless accompanied 
by an increase of shipping & mercantile business, 
is not sufficient ground for the appointment of 
additional notaries.~-GRAHAM v. SMART (1863), 9 
Jur. N. 8S. 387. 

Annotation :—Folld, Bailleau v. Victorian Soc. of Notarios, 

[1904] P. 180. 

11. |—Re GREAT YARMOUTH No- 
TARIES, DE LA LYNDE v. OHAMBERLIN, [1918] 
W.N. 113. 

12. ——— Evidence of specific inconvenience.|— 
NorwicH NOTARIES, EATON v. WATSON, EATON v. 
HANSELL, [1904] W. N. 24. 

13, —— ya CAMBRIDGE NOTARIES, 
Frew v. Kina, [1919] W. N. 249. 

14. Re MANCHESTER NOTARIES, 
KNOTT v. BOUTFLOWER, [1922] W. N. 199. 














PART II. SECT. 1, SUB-SECT. 1. 


b. Considerations 
' P. D. 492.—-S. A 


ing appointment—Personal fitness of anplicant.}—-VAN HEERDEN ¥v. CaP Law Sociery, [1923] 


Part II.—AppointMENT AND REMOVAL. 


15. Personal fitness of applicant.|/—Re Bir- 
MINGHAM NOTARIES, Ex p. Smrru, DUGGAN .v. 
BLAKEMORE, [1920] W. N. 125. 

16. Amount of business.|—Granam v. Smarr, 
No. 10, ante. 





17. —BENNETIS v. CHILC 
Times, Oct. 27. | ott (1906), 
18. |—Re GREAT YARMOUTH NOTARIES, 





DE LA LYNDE v. CHAMBERLIN, [1918] W. N. 113. 
19. Population—Increase not in itself suffi- 
cient.]|—GRAHAM v. Smart, No. 10, ante. 
(1906), 


20. -}—BENNETTS v. CHILCOTT 
pbs wie ell? 

z J—HALL v. WINDER 1 
Pigs , (1906), Times, 
es nape by ees interests.|—Re Bur- 

NGH OTARIES, Ex pv. SyorTH : 
BLAKEMORE, [1920] W. N. 125, ose 
23. Interest of existing notaries—Subordinate 
to public interest.|—Grauam v. SMART, No. 10, 


ante. 
24. ——.J]—HALL  v. 


Times, Oct. 27. 
‘ «| — BENNETTS , 
(1906), Times, Oct 27. 7 
26. J—Re GREAT YarmMoutu N OTARIES, 
DE LA LYNDE v. CHAMBERLIN, (1918] W. N. 113. 
ae Ride oat ‘given to application.) — 
TER OTARIES, KNO , - 
FLOWER, [1922] W. N. 199. oe ee 
28. Number of notaries practising in district.]— 
Times, Oct. 27. 


HALL v. WINDER (1906), 
Two notaries in one firm.] — Re 











WINDER (1906), 








CHILCOTT 





29. 
GREAT YARMOUTH NOTARIES, DE LA 
av aemmaeal [1918] W. N. 113. pice eaaice 
. -|—Re CAMBRIDGE Nor 
Few v. Kina, [1919] W. N. 249. pata 
8 Vacancy in usual 
MINGHAM NOTARIES, TUNBRIDGE 
COLMORE vv, MATHEWS, 
ee W. Br kts 
- ——— Where only one notary in practice in 
locality..—Re RocupaLte Norarres, Hup 
BoutrLowEr, [1910] W. N. 228. ce 
-—— ——.]—Re GATESHEAD N 
ORD v. Drxon, [1922] W. N. 286. acai, 
an Me of Roe business immaterial.] 
— CHESTER NOTARIES, KNOTT y, - 
FLOWER, [1922] W. N. 199. somes 
35. Impending elegibility of articled clerk.|/— 
BIRMINGHAM N OTARIES, TUNBRIDGE v. MATHEWS, 


COLMORE v. MATHEWS, C ‘ 
WN abe » CLARKE v. MATHEWS, [1903] 














number.|—BIr- 
v. MATHEWS, 
CLARKE v. MATHEWS, 





86. -|—Re CAMBRIDGE 
KING, [1919] W. N. 249. camaie cain 
37. ——-.]—Re GATESHEAD NOTARIES, ORD v. 


Dixon, [1922] W. N. 286. 


SUB-sEcT. 3.—ECCLESIASTICAL NOTARIES. 


Hen. 8, c. 21; Public Notaries Act, 1801 
ee 8.14; & Public Notaries Act, 1843 (c. 90), 


38. Who may be appointed — Re istr 
Nocera court—If otherwise personally fit. = 
OTARIES, HATON v. WATS 4 
HANSELL, [1904] W. N, 24. ener 


SUB-sSECT. 4.—N OTARIES PRACTISING IN BRITISH 
: DOoOMINIONS. 
ee 


. 8, c. 21, 5s. 2; Publi i 
(0. $0) > 8 23; & Public Notaries 
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89. Considerations governing appointment — 
Public convenience first consideration.|—-(1) The 
jurisdiction of the Ct. of Faculties to appoint 
notaries public in the colonies is derived from 
25 Hen. 8, c. 21, & neither that nor any other 
statutory enactment prescribes any qualifications 
to be possessed by appcts., who in all cases are 
appointed in the discretion-of the Master of the 
Faculties. 

Where a chartered accountant, holding the 
appointments of official assignee of insolvent 
estates in the State of Victoria & comr. for taking 
affidavits in the Supreme Cts. of several States of 
the Australian Commonwealth, applied to be 
appointed a notary public for the State of Victoria, 
& supported his application by an influential 
memorial & the usual certificate of personal fitness, 
the Master of the Faculties, though the more 
recent practice had been to appoint solrs., thought 
fit in the special circumstances of the case to grant 
appct. a faculty for his appointment as prayed. 

B.’s application is opposed by the Society of 
Notaries of Victoria on three grounds: (a) that 
there are already enough notaries in the State of 
Victoria; (6) that B. is not a solr.; (c) that his 
official position would give him an opportunity of 
unfair competition with the existing notaries. ... 
The present population of Melbourne is said to be 
about 500,000, & of the whole State of Victoria 
1,200,000. I need not say the mercantile business 
of Melbourne has also vastly increased. It would 
seem, therefore, that the increase of the number 
of notaries from twenty to thirty-six is by no 
means in proportion to the growth of the colony 
in population & commerce. The‘question of the 
proper number of notaries for any particular place 
is always a difficult point to deal with. The first 
& controlling consideration must be the conveni- 
ence of the public. ... The second ground of 
opposition is that Mr. B. is not a solr... B. is 
not a solr., but he holds an official position de- 
manding from its occupant familiarity with legal 
documents & a certain amount of legal knowledge. 
He is a comr. of the Supreme Ct. for taking affi- 
davits in four of the Australian States, &, in 
addition to other evidence that he fulfils the 
duties of those various offices efficiently, I have a 
certificate of HoLRoyD, J., one of the judges of 
the Supreme Ct. of Victoria, given on the strength 
of long personal knowledge, that B. is a fit & 
proper person to be appointed a notary.... 
There remains the third objection, that B.’s official 
position gives him special opportunities of com- 
petition with other notaries. I think the area of 
this competition is narrower than was at first 
supposed by either side. It was suggested as one 
of the advantages of B.’s appointment that he 
would be able to notarially attest documents 
executed by bkpts. for the purpose of vesting their 
extra colonial property in their trustee in bkpcy. ; 
but counsel for the opponents, pointed out that in 
many cases of insolvency B. in his official capacity 
as assignee would himself be the trustee, & that 
it would be impossible for him to notarially attest 
a deed to which he was a party or under which he 
acquired an interest. In all such cases it is clear 
another notary must be employed. But whatever 
substance there may be in the objection, & I am 
not prepared to say there is none, I do not think 
I oue2y because of it to refuse to make an appoint- 
ment which independently has been shown to my 
satisfaction to be for the public benefit. It secms 
to me that any danger of unfair competition, if 
there be any, arises from a system which the 
colonial authorities, I doubt not for good & 
sufficient reasons, have establisbed of allowing a 

L 2 
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Sect. 1.—Appointment: Sub-sects. 4 & 5. Sects. 2 
3. arls III. & IV. Sects. 1 & 2.] 


gentleman holding B.’s official position to carry 
on pe preteen for his own profit at the same time. 
I think if there is any objection to that system it 
is a matter entirely for the colonial authorities or 
legislature, & that I should be going outside my 
province if I held that because the arrangement 
in the State of Victoria is what I have described 
I must refuse to appoint B. a notary (Sir LEwIs 
DIBDIN). 

(2) 25 Hen. 8, c. 21, contains no provision as to 
costs, & I am informed by the registrar, who has 


been conversant with the practice here for the. 


last fifty years, that orders for costs are never 
made in these cases as to the appointments of 
notaries (SIR LEWIS D1BDIN).—BAILLEAU v. VIC- 
TORIAN SOCIETY OF NOTARIES, [1904] P. 180; sub 
nom. Re BAILLEAU, 20 T. L. R. 251. 

Annotation :—-As to (1) Refd. Fay v. Victorian Soc. of 

Notaries, [1909] P. 15. 

40. Number of notaries practising in 
district.)-BAILLEAU v. VICTORIAN SOCIETY OF 
NOTARIES, No. 39, ante. 

41. -|—In considering an applica- 
tion by a person to be appointed a notary public 
in a colonial district, the Master of the Faculties 
attaches great wcight to the views of a society of 
notaries practising in the district. An appoint- 
ment was. however, made for Melbourne, in the 
State of Victoria, notwithstanding the opposition 
of such a society, on very strong evidence that 
appct. was personally suitable, & that the number 
of existing notaries at Melbourne was insufficient 
for the convenience of the public.—Fay v. SOCIETY 
OF NOTARIES FOR THE STATE OF VICTORIA, [1909] 
P.15; 25T. L. R. 92. 

42, ——— Qualification as solicitor immaterial.) 
—BAILLEAU v. VICTORIAN SOCIETY OF NOTARIES, 
No. 39, ante. 

43. ——— Increase of population.]—BAILLEAU 
v. VICTORIAN Society oF Norariss, No. 39, ante. 

44,-——— Increase of trade.|—BarILLEau  v. 
VICTORIAN SoolrETy oF NoTaRigs, No. 39, ante. 

45. ——— Competition with existing notaries— 
Possibility of unfair advantage.]|—BAILLEAU v. 
VICTORIAN SOCIETY oF NoTaRizs, No. 39, ante. 

6. ——- ——— Where public interest not in- 
volved.|—-BAILLEAU v. VICTORIAN SOCIETY OF 
NOTARIES, No. 39, ante. 

47. ——— Views of local society of notaries.]— 
Fay v. Society oF NOTARIES FOR THE STATE OF 
VicTorta, No. 41, ante. 











48, ——— Personal fitness.|-—BaILLEAU v. VIC- 
TORIAN SOCIETY OF NOTARIES, No. 39, ante. 
.—— ——.|—Fay v. SOCIETY or NOTARIES 


FOR THE STATE OF VICTORIA, No. 41, ante. 


NOTARIES. 


Sus-srecr. 5.—BRiItT1isH DIPLOMATS AND CONSULS. 
See Commissioner for Baths Act, 1889 (c. 10), 
8. : : & Commissioner for Baths Act, 1891 (c. 50), 
8. 2. 
Taking evidence by affidavit..—See EVIDENCE, 
Vol. XXII., pp. 561, 562, Nos. 6086-6089, 6091, 
6092, 6097, 6098, 6100, 6103, 6104. 


Sect. 2.— REFUSAL TO APPOINT. 
See 25 Hen. 8, c. 21, s. 11; & Public Notaries 
Act, 1843 (c. 90), s. 5. 
50. Remedy by mandamus—When granted.|— 
R. v. SCRIVENERS’ Co., No. 4, ante. 
Mandamus generally.]|—Sce CROWN PRACTICE, 
Vol. XVI., pp. 276 ef seq. 


Secr. 3.—REMOVAL. 

See Public Notaries Act, 1801 (c. 79), 5.10; & 
Public Notaries Act, 18438 (c. 90), s. 9. 

51. Court of Faculties—Inherent jurisdiction to 
remove.|—The Master of the Court of Faculties 
has inherent jurisdiction to strike the name of any 
notary public off the roll of notaries public for 
misconduct.—Re CHAMPION, [1906] P. 86; 75 
L. J. P. 45; sub nom. Re CHAMPION, Ex p. PRO- 
VINCIAL Society oF NOTARIES PuBLic, 22 T. L. R. 


264. 
Annotation :—Refd. Re A Notary Public, Fz p. Incorporated 
Soc. of Provincial Notaries Public (190&), Times, Dec. 19. 


52. By what evidence bound—Order of 
King’s Bench striking off roll of solicitors.|—Re 
A Norary Postic, Bz p. INCORPORATED SOCIETY 
OF PROVINCIAL NOTARIES PuBLIc (1908), Times, 
Dec. 19. 

53. ——— -——— Report of statutory committee 
of Law Society—As to findings of fact.|—Re A 
Notary PusBuic, Ha p. INCORPORATED SOCIETY OF 





PROVINCIAL NOTARIES PuBLic (1908), Times, 
Dec. 19. 
54. ——— Right of notary to adduce fresh 


evidence.|—Re A Norary PusBLic, Ea p. INCOR- 
PORATED SOCIETY OF PROVINCIAL NOTARIES 
PuBtic (1908), Times, Dec. 19. 

55. Grounds for removal — Misconduct.|}—e 
CHAMPION, No. 51, ante. 

56. Conviction of criminal offence.] —- 
Re Prion, Ex p. INCORPORATED SOCIETY OF PRO- 
VINCIAL NOTARIES PUBLIC OF ENGLAND & WALES, 
{1908] W. N. 193. 

57. —— ——-.]—Re TERRILL, Ea p. INCOR- 
PORATED SOCIETY OF PROVINCIAL NOTARIES 
PUBLIC OF ENGLAND & WALES, [1908] W. N. 194. 





Part Ill—Functions. 


58. Protests—Of bills of 
SCRIVENERS’ Co., No. 4, ante. 


See, generally, BILLS OF EXCHANGE, Vol. VI., 
pp. 292 et seq. 


59. Of masters & mariners.) —R. »v. 
SCRIVENERS’ Co., No. 4, ante. 


_ 60. ——— Duty to make perfect.]—The protest 
is always an important document, It is the duty 
of the notary public who draws it to make it a 
perfect one.— HEDWIG (1858), 1 Hee. & Ad. 


exchange.|—R. vv. 





19; 6 L. T. 615; 


Jur. 977. 
Annotation :—Mentd. The Racer (1874), 30 L. T. 904. 


61. Matters relating to shipping—Taking affi- 
davits of masters & mariners.|—R. v. SCRIVENHRS’ 
Co., No. 4, ante. 

62. Preparing & settling charterparties.] 
—R. v. SCRIVENERS’ Co., No. 4, ante. 

Fi Protests of masters & mariners.|—See No. 
» ante 


j—See, further, SHIPPING. 


sub nom. THE H2azpwia, 17 





Part IV.—Norariat Acts, 


638. Authenticating documents—By notarial 
seal.|—R. v. SCRIVENERS’ Co., No. 4, ante. 


64. Admissibility of evidence—As to course of 
business in London.}|—Qu. : whether a notary may 
be asked as to the general course of business 
among notaries in London.—LYSAGHT v. BRYANT 
(1849), 2 Car. & Kir. 1016. 
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—— As to foreign law.]—See EvipENcE, Vol. 
XXII., p. 627, No. 6920. 

Taking statutory declarations.|—-See Statutory 
Declarations Act, 1835 (c. 62), ss. 15 & 18; Stamp 
Duties Management Act, 1891 (c. 38), 8s. 24; & 
Revenue Act, 1898 (c. 46),"s. 7 (8). 

British diplomats & consuls in foreign countries.] 
—See Part II., Sect. 1, sub-sect. 5, ante. 


Part 1V.—Notarial Acts. 


Sect. 1.—IN GENERAL. 

65. Not order of court—Acts of foreign 
noteue? distinguished.]|—BraIn v. PREECE, No. 
» ante. 

66. Necessity for seal.]|—A seal is unnecessary 
to the validity of a notarial act.—SmyTH »v. 
SMYTH (1831), 4 Hag. Ecc. 72; 162 BE. R. 1374; 
on appeal (1833), 4 Hag. Ecc. 509. 

67. Notarial act outside jurisdiction— 
Certificate of acknowledgment of fine.] — The 
notarial certificate required in the case of a fine 
acknowledged in a foreign country, must be under 
seal; a defect in this particular cannot be supplied 
by proof of the handwriting of the cognisors.— 
CRUTTENDEN v. BOURBELL (1808), 1 Taunt. 144; 
127 E. R. 787. 

68. Notarial deed on several sheets—lInitials 

on each sheet not necessary.]——A notarial deed 
was written on several pieces of paper :—Held: 
each paper did not require the initials of the 
notary..-HAMEL v. PaNngt (1876), 2 App. Cas. 
421; 46L.3.P.C.5; 35 L. T. 741, P. C. 
,_ 69. Certificate of affidavit of commissioners— 
Must state affidavit to be on oath.]—In a recovery, 
if the acknowledgment of the vouchees is taken 
abroad, a notarial certificate made to authenticate 
the affidavit of the comrs. must distinctly state 
that the affidavit was sworn.—LAIDLAW v. Cox 
(1809), 2 Taunt. 205; 127 E. R. 1055. 





Sect. 2.—ADMISSIBILITY IN EVIDENCE. 

70. General rule.|—A notary public has credit 
pita Aho ; but the certificate of a magistrate of 
@ colony abroad requires evidence to his character. 

A notary public by the law of nations has 
credit everywhere: the ct. therefore will give 
credit to him (LorD Epon, C.).—HvToHEon ». 
ar haat (1802), 6 Ves. 823; 31 E. R. 1327, 


Annotation :—Refd. Cole v. Sherard (1855), 11 Exch. 482. 
ee ee ee ee 


PART ITI, d. 4c 


63 i. Authenticating documents—By 34 
notarial seal.J-—An affidavit for use in : 
the ct., sworn before a Notary Public 
in Ontario, should be authenticated, by 


knowledgment of 
RENS v. CURRY (1882), 22 N. B. R. 
2.—CAN. 


e. Afidavit.}—An _ affidavit sworn 
before a notary public in Manitoba 


71. Bill of exchange—-Protest—Attestation of 
notary sufficient proof.|—A protest needs no other 
proof but the attestation of a notary public.— 
ak (1699), 12 Mod. Rep. 345; 88 BK. R. 1369, 


Annotation :—Refd. Cole v. Shorard (1855), 11 Exch. 482. 


712. Duplicate from notary’s book.) 
—Where a bill is paid supra protest for the honour 
of a party to the bill, it is not necessary that the 
protest shall have been formally drawn up or 
extended before the payment; but it is sufficient 
if the bill has in fact been protested, & a declara- 
tion that the payment was for honour made before 
a notary, & these facts recorded in the notarial 
registers before the payment was made. 

The protest may be drawn up or extended at 
any time; & where protests had been formerly 
drawn up before payment for honour & sent to 
Moscow, & an action was brought by tho party 
who had paid for honour, & it was alleged in the 
declaration that ‘‘ the bill was duly protested for 
non-payment, & thereupon pltf. declared before 
a notary public that he would pay & did pay the 
said bill under the said protest, it was held, that 
duplicate protests, made out from the notary’s 
book after the action was brought were primary 
evidence as much as the protests sent to Moscow, 
& sufficient to support the allegation in the declara- 
tion, it having been proved that a protest in fact 
took place before the payment, that a declaration 
that the payment was for honour had been made 
before a notary, & that these facts had been then 
recorded in the notary’s book.—GERALOPULO v. 
WIELER (1851), 10 C. B. 690; 20 L. J. OC. P. 105 ; 
17 L. T. 0.8.17; 15 Jur. 316; 1388 H. R. 272. 

73. Presentment by notary—Due present- 
ment not presumed.|—A presentment of a bill of 
exchange at the banking house after banking 
hours, when the house is shut, is not sufficient 
presentment to charge the drawer; & no inference 
is to be drawn from the circumstance of the bill 
being presented by a notary that it had been before 











is one of the grossest faults a notary 
can be pian 8 of.— INCORPORATED LAW 
SociETY v. VAN EyYK, [1910] C. P. D. 
254,—S. AF. 


deed. |—-Tor- 


his official seal—Boyp v. SPRIGGINS who had been acting aa agent for PART IV. SECT. 1. 
(1889), 17 P. R. 331.—CAN, deft.’s solr, {is insufficient under 66 i. Necessity for seal.]—When the 

63 ii. —-- ——.|—Copies of foreign Rule 417.—McLELLAN v. HARRIS Notary Public before whom the affi- 
notarial acta authenticated by the (1898), 6 B. C. R, 257.—CAN. davit of attestation of the witness to a 
en of the notary are admissible f. ——.]}—A notary public within lessee’s signature has been sworn has 
: Fe dence; the attestation of the the Province of British Columbia has not affixed his notarial seal thereto, the 
needa, Phen the copies & seal not authority to take an affidavitin an affidavit is defective & useless.—Re 
POOLE (1 8299 toved.—VUNIEL¥. STACK- action in the Supreme Ct.—LAITNEN LAND TrTLes Act, Re NORTHERN 

( » Milw. 247.—IR. v. TYNJALA (1909), 14 B. C. R. 246.—~ Orown Bank (Sask.), [1918] 1 W. W. R. 
anger erg Vict rade ti te ome ea 
. 6 e due 

taking of a commission, executed in , & Document in favour of grr LO 

0 A notary is not entitled to make a PART IV. SECT. 2. 
Montreal, was sufficiently proved by notarial document in his own favour.— 


an affidavit made before a nota 

aor ners, & not. before the mayor 
agistrate as uire 

Oo. 8 21 BEARD 9. 


~ 8S. U. C. 6, 32, 2. ‘ 
STHELE (1877), 34 U. C. R. 43.—C 


JOHNSON v. LE GRANGR, [1908] S. OC. 
823.—S8. AF. 


h. Care of documents. }—Carelessness 
in the custody & preservation of deeds 


710 i. General rule.|—A notarial in- 
strument is admissible, though the 
notary is not called to mapper it.— 
BaLFour v. LYLB (1832), 10 Sh. (Ct. of 
Sass.) 853.—3COT. . 
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Sect. 2.—Admissibility in evidence. Part V.] 


duly presented within banking hours.—ELFORD v. 
TEED (1813), 1 M. & S. 28; 105 BE. R. 11. 
Annotations :—Mentd. Rowe v. Young (1820), 2 Bi. 391; 

Triggs v. Newnham (1825), 10 Moore, C. P. $49. 

74. Notarial acts outside jurisdiction—Certi- 
ficate of authority of commissioner of court.|— 
The ct. refused to allow an affidavit, & notarial 
certificate of an acknowledgment to be filed, under 
Fines & Recoveries Act, 1833 (c. 74), 8. 85, the 
affidavit purporting to be sworn before one “ G., 
a comr. for taking affidavits in the ct. of Q. B., 
Canada West,” & the notary certifying him to be 
a comr. of that ct., & as such, qualified to ad- 
minister oaths,—_Re STREET (1845), 2 C. B. 364; 
135 E. R. 987. 


75. —— Certificate as to act of foreign court— 
In matters of probate.|—Probate in common form 
of a will alleged to be valid by the law of a foreign 
country will be granted, on primd facie proof that 
the foreign ct. has adopted it as a valid testament ; 
but the certificate of a notary public, referring to 
some act of a foreign ct., is not sufficient.—-In the 
Goods of Drsnais, In the Goods of DE VIGNY 
(COUNTESS) (1865), 4 Sw. & Tr. 138; 34L. J. P.M. 
& A. 58; 12 L. T. 54; 13 L. T. 246; 29 J. P. 
233, 247; 13 W. R. 616, 640; 164 EB. R. 1419. 

76. ——— Copy of settlement from notary’s 
book—Certified & sealed by foreign court.]—-The 
Evidence Act, 1898, of New South Wales, which 
closely follows the Evidence Act, 1851 (c. 99), by 
s. 21 provides: ‘‘ Evidence of (a) any judgment, 
decree, rule, order, or other judicial proceeding of 
any ct. of justice out of New South Wales; or 
(b) any affidavit, pleading, or other legal document 
filed or deposited in any such ct., may be given 
by the production of a copy thereof... (d) sealed 
with the seal of such ct.,...”’ 

According to the law of Warsaw, a marriage 
settlement is always prepared by a notary, the 
original being contained in his books of record ; 
upon the death of the notary his books are de- 
posited in the Warsaw Circuit Ct. In a suit in 
New South Wales there were tendered as evidence 
of the terms of a marriage settlement made in 
Warsaw in 1879 two documents, namely, (a) a 
document dated in 1885 purporting to be certified 
by a notary as a copy of a settlement of 1879 in his 
record, (0) a document dated 1915 purporting to 
be a copy of the settlement from the notary’s 
book, certified & sealed by the Circuit Ct., & 
stating that the notary being dead his records 
were kept in the Ct. The two purported copies 
were in identical terms :—Held: neither docu- 
ment was admissible in evidence at common law. 
—PERMANENT TRUSTEE Co. OF NEW SOUTH 
WALES v. FELS, [1918] A. C. 879; 87 L. J. P. C. 
172; 119 L. T. 591, P. C. 

77. —— Affidavits — Certifying acknowledg- 
ments.|—Affidavits of the acknowledgments of 


771i. Notarial acts outside jurisdiction 
—— Affidavits — Certifying acknow - 
ments.}—Affidavits sworn before a 


notary public in the United States, & the acknowl 


ety of St. John, in the said province : 
—Held: the certificate was prima 
facte evidence that the person who took 


edgment was a notary 
thetime; & that the acknow- 


NoTARIES. 


es & recoveries taken 
pare by a notary public; but if a foreign notary 
makes this rule an instrument of extortion to 
draw British property into an enemy 5 country, 
the ct. will dispense with the notarial certificate. 
But it must be upon affidavit of the circumstances. 
—RUDING v. MANNING (1810), 2 Taunt. 313; 127 


E. R. 1098. ae 

78. J—The affidavit vernynS 
the certificate of an acknowledgment by a marrie 
woman residing in Germany of a conveyance, 
under Fines & Recoveries Act, 1833 (c. 74), s. 85, 
may be made by notary public.— ALL 0, 
PEARSALL (1840), 1 Man. & G. 973; 133 E. R. 
626; sub nom. Ez p. PEARSALL, H. & W. 61; 
sub nom. Re PEARSALL, 2 Scott, N. R. 188. 

79. ——- ——— -——— Where commissioner of 
court not available.]|—-The ct. allowed a certificate 
of acknowledgment under Fines & Recoveries 
Act, 1833 (c. 74), s. 85, to be filed under sect. 85, 
where the affidavit verifying the certificate was 
sworn before a no public in the Hebrides, as 
the affidavit on which the application was made 
deposed that there was no comr. of the ct. in the 
Hebrides or nearer than the main land.—Re 
Groom (1869), 17 W. R. 589. 

80. —— Without proof of office of 
notary.]—Affidavits sworn before a public notary 
in America ordered to be filed without proof of the 
notary filling that character.—SmMITH v. DAVIS 
(1868), 19 L. T. 376; 17 W. R. 69. —-- 

81.——- ———._ Necessity for verification of 
signature of notary.|—Affidavits had been sworn 
at a place abroad, 250 miles distant from the 
nearest British consul, before a notary public, 
whose appended signature had not been verified 
by a British consul. The ct. allowed them to be 
put on the file, on the written consent of the solr. 
for the other parties to the suit being given to the 
clerk for records & writs.—LYLE v. ELLWOOD, 
(1872), L. R. 15 Eq. 67; 42 L. J. Ch. 803; 27 
L. T. 671; 21 W. R. 69. 

——. ——.]— See, further, EVIDENCE, Vol. XXII., 
pp. 529, 558-562, Nos. 5659, 6046-6057, 6067, 
6069, 6083, 6096, 6102-6108. 

—— Proof in bankruptcy.|—See BANKRUPTCY, 
Vol. IV., p. 323, Nos, 3025, 3026. 

Copies of documents deposited with notary.]| 
— See EVIDENCE, Vol. XXII., p. 217, Nos. 1895- 
99. 


18 
Jurat on affidavits.|—See EvIDENCE, Vol. 

XXII., pp 539, 540, Nos. 5799, 6815. 

—— Proof of judicial documents.|—See EvI- 
DENCE, Vol. XXIIJ., p. 631, No. 6947. 

Declarations in discharge of duty or in course of 
business.]|—See EVIDENCE, Vol. XXII., pp. 110- 
112, Nos. 818, 822, 826, 834, 843. 

Notarial seals.|—See Evipencr, Vol. XXII, 
p. 158, Nos. 1350-1358. 

Notarial certificates.| — See EVIDENCE, Vol. 
XXITI., p. 319, Nos. 8131-3134. 








eT 











k, —— Copies of documents depo 
with notary.J—A certified copy of a 
power of attorney to convey lands 
etc., from the deposit of notarial 


a certified under his hand & official public at records in Lower nada, under the 
Got Ch Stencnanre” Hemme CO. Boe de auuiy'es Hummwerew Cosa), of Moustnts i adiminibie 12 evidonoer 

: — . 0. OE d. SEELY v. HERRINGTON » Of Montrea 6 in evidence 
v. MORTON (1868), 15 Gr. 274.—CAN. 27 N. B. R. 525. —OCAN. it being presumed that such power of 


"7 _. PP 6. =) 
tificate of the acknowledgment of a 
deed taken before a notary public was 
Bisioa taro scat het tt in 

e notary ge admissible. 
hand & affixed his seal thereto at the be 


77 il, ——- —— ———,, }— 
sworn out of the Province of British 
Columbia before a notary. 
certified under his hand & 


—~FinsT Nati 
v. RAYNES (1893), 3 B. C. R. 87.—CAN. 


attorney, though not in itself an official 
document, came officially into the 
hands of the notary among whose 


records it was found. REY v. 
MCMILLAN (1856), 5 O. P. 400.——CAN. 


An affidavit 


ublic, & 
o 1 seal, 
ATIONAL BANK 
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Part V.—Stamp Duties and Fees. 


See Public Notaries Act, 1801 (c. 79), 8s. 13; 
Public Notaries Act, 1843 (c. 90), 8. 53; Solicitors 
(Clerks) Act, 1844 (c. 86), s. 4; Stamp Act, 1891 
(c. 39), ss. 25, 43-45, 47, 48 (b), 90, sched.; & 
Statutory Rules & Orders, 1923, No. 1611. 

82. Notarial instrument.]—A notarial instrument 


in the form of Sched. H. given by 21 & 22 Vict. 
c. 76, 8. 12, is correctly stamped with a one-shilling 
stamp.—EGLINTON’s (EARL) TRUSTEES v. INLAND 
REVENUE Compras. (1865),3 H. &C. 871; 341L. J. 
Ex. 225; 12 L. T. 707; 11 Jur. N. S. 676; 13 
W. R. 902; 159 FB. QR. 777, 


NOTICE, CONSTRUCTIVE. 


See AGENCY ; AGRICULTURE ; BANKERS AND BANKING ; BANKRUPTCY AND INSOLVENCY ; CHOSES 
IN ACTION; Companies; CopyHoLtps; Equity; FRAUDULENT AND VOIDABLE CONVEY- 
ANCES; MISREPRESENTATION AND F’RAUD; MORTGAGE; TRUSTS AND TRUSTEES. 


NOTICE OF DISHONOUR. 


See BANKERS AND BANKING; BILis oF EXCHANGE, PRomMissory NoTES AND NEGOTIABLE 
INSTRUMENTS. 


NOTICE TO QUIT. 


See AGENCY; AGRICULTURE; LANDLORD AND TENANT; MorreacGeE; ReEat PROPERTY AND 
CHATTELS REAL; SMALL HOLDINGS AND SMALL DWELLINGS ; TIME. 


NOVATION.. 


See Burupina ConTrRActs, ENGINEERS AND ARCHITECTS ; CONTRACT. 
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A. In General . F ‘ 
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Secr, 10. NEIGHBOURING OWNERS : : ; 
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Sup-skcT. 1. INJURY TO HEALTH , 

SUB-SECT. 2. POLLUTION OF AIR. ‘ 
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NUISANCE. 


Part 1.—Definition, Nature and Characteristics. 


SECT. 1.—IN GENERAL. 

1. Definition of nuisance — Inconvenience 
materially interfering with ordinary comfort.| — 
The first point, disputed or not conceded, is the 
question whether, as between deft. in his character 
of a person owning, using, & occupying his parcel 
of land that has been mentioned, on the one hand, 
& pltfs. in their characters of owner & occupier of 
the house, offices, & garden occupied by piltf. 
P., on the other hand, P. is entitled to an un- 
tainted & unpolluted stream of air for the neces- 
sary supply & reasonable use of himself & his 
family there, or, in other words, to have there for 
the ordinary purposes of breath & life an un- 
polluted & untainted atmosphere; & there can, 
I think, be no doubt, upon the facts & law that 
this question must be answered in the affirmative, 
meaning by ‘‘ untainted ’’ & ‘“ unpolluted ”’ not 
necessarily air as fresh, free, & pure as at the time 
of building pltfs.’ house the atmosphere there was, 
but air not rendered to an important degree less 
compatible, or at least not rendered incompatible, 
with the physical comfort of human existence, a 
phrase to be understood of course with reference 
to the climate & habits of England (KNIGHT 
BRUCE, V.-C.). 

The question then arises, whether this is or will 
be an inconvenience to the occupier of pltfs.’ 
house as occupier of it, a question which must, 
I think, be answered in the affirmative: though, 
whether to the extent of being noxious to human 
health, to animal health, in any sense, or to 
vegetable health, I do not say nor deem it neces- 
sary to intimate an opinion ; for it is with a private 
not a public nuisance that deft. is charged; & 
both on principle & authority the important point 
next for decision may properly, I conceive, be 
thus put; ought this inconvenience to be con- 
sidered in fact as more than fanciful, more than 
one of mere delicacy or fastidiousness, as an in- 
convenience materially interfering with the 
ordinary comfort physically of human existence, 
not merely according to elegant or dainty modes 
& habits of living, but according to plain & sober 
& simple notions among the English people? 
(KNIGHT BRUCE, V.-C.). 

It has been suggested as a ground for not inter- 
fering with deft. that, in making & burning bricks 
on his land he is only using his own soil, in a manner 
at once common & useful & the most convenient 
to himself.... The argument adopted would 
prove too much (KnNicHt Bruce, V.-C.).— 
WALTER v. SELFE (1851), 4 De G. & Sm. 315; 20 
L. J. Ch. 483; 17 L. T. 0. 8.103; 15 Jur. 416; 
64 BE. R. 849; affd. on other grounds (1852), 19 
L. T. O. 8. 308, L. C. 


Annotations :—Apld. Soltau v. De Hold (1851), 2 Sim. N.S. 
133. Folld. Pollock v. Lester (1853), 11 Hare, 266. 
) d. Cleeve v. Mahany (1861), 25 J. P. 819 Apid. 
Crump v. Lambert (1867), L. R. 3 Eq. 409. Distd. 
Fanshawe v. London & Provincial Dairy Co. gre): 4 
Tr. L. R. 694; Ridge v. Mid. Ry. (1888), 53 J. P. 58. 
Consd. Tinklor v. Aylesbury Dairy Co. (1888), 5 T. L. R. 
52; Tod-Heatley v. Benham (1888), 40 Ch. D. 80. Apid. 


PART I. SECT. 1. 


1 i. Definition of nuisance—Incon- 
ventence materially interferi with 
ordinary comfort.}—It is sufficient to 
constitute a private nuisance arisi 
from offensive odours that materia 

mfort & annoyance are occasioned 
for the ordinary purposes of life acoord- rights 





1 if. 
something 


ing to the ordinary mode & custom of 
living in this country.—McINTOSH v. 


——,J— 
unwarranted by law, the 
effect of which is to obstruct or impede 
the public in the oxercise of their 
> & an inconvenience which 


Bellamy v. Wells (1890), 60 L. J. Ch. 156; Wise v. Metro- 
poten Electric Su ply Co. (1894), 10 T. L. R. 446; 
pruzen v. Dossett P 896), 12 T. L. R. 246; Bedford v. 


Leeds Corpn. (1913), 77 J. P. 430. Gonsd. Hoare v. 
Met ce riven 1 Ch. 167. Refd. Sheffield United Gas 
Co., A.-G. v. Sheffield 


Co. v. Sheffield Gas Consumors 
(jas Consumers Co. (1853), 7 Ry. & Can. Cas. 650; Bam- 
ford v. Turnley (1862), 3 B. & 8. 66; Wanstead L. B. of 
Health v. Hill (1863), 13 C. B. N. S. 479; Clarke v. Clark 
gets) Pe | .R. 115; Luscombe v. Steer (1867), 17 L. T. 
Inchbald v. Robinson, Inchbald v. Barrington 
1868), 20 L. T. 109; Raskell ». Whitworth (1871), 19 
. RK. ; Goose v. Bedford (1873), 21 W. R. 449; 
White v. Jameson (1874), 22 . R. 761; Fleming v. 
Hisop (1886), 11 App. Cas. 686; Winter v. Baker (18387), 
3 7T. L. R. 569; Reinhardt v. Mentasti (1889), 42 Ch. D. 
685; Grosvenor & West Knd Ry. & Terminus Hotel Co. 
v. Hamilton (1894), 71 L. T. 362; Motion v. Mills (1897), 
13 T. L. R. 427; Lyons v. Wilkins, [1899] 1 Ch. 255; 
Colls v. Home & Colonial Stores, [1904) A. C.179; R 
mer v. Polsue & Alfieri, [1906] 1 Ch. 234; Ye 
Ursell, {1913} 1 Ch. 269; Bainbridge v. Chertacy U. C. 
Ey 84 L. J. Ch. 626; Bosworth-Smith v. Gwynnes 
1919), 122 L. T. 15. 


2, ——— ——.|—FANSHAWE v. LONDON & PRO- 
VINCIAL Dairy Co. (1888), 4 T. L. R. 694. 
Annotation :—Consd. Tinkler ». Aylesbury Dairy Co. (1888), 

65T. L. R. 52. 

3. .]—Defts. had brought & de- 
posited on their land a quantity of house refuse 
which caused a nuisance to adjoining occupiers 
by offensive smells & flies, particularly in the 
summer time & in certain states of the atmosphere 
& wind. Defts.’ evidence was to the effect that 
at other times no nuisance was occasioned. The 
ct arate an injunction, restraining defts. 
from bringing refuse on their land, so as to occasion 
a nuisance, & intimated that if defts.’ evidence 
was correct it was possible to bring the refuse on 
the land at certain times, but that this must be 
done at defts.’ own responsibility, & that the 
injunction would not hinder them from doing 
this, so long as they did not occasion a nuisance. 

In law, a public nuisance need not be injurious 
to health. It is not necessary to show that people 
have been made ill by what has been done. It is 
sufficient to show that there has been what is 
called injury to their comfort, a material inter- 
ference with the comfort & convenience of life 
of the persons residing in or coming within the 
sphere of the influence of that which has been 
done by defts. on their works (JoyYcE, J.).— 
A.-G. v. KEYMER Brick & TILE Co., Lrp. (1903), 
67 J. P. 434; 1L. G. R. 654. 








4. —— No legal definition possible.] — Bam- 
FORD v. TURNLEY, No. 111, post. 
5. ——— Matters substantially offensive to senses 


—In addition to matters injurious to health.]—It is 
an offence under Public Health Act, 1875 (c. 55), 
s. 47, to keep swine so as to be a “ nuisance ”’ 
in the common law meaning of the term. It 
is not necessary to such offence that there should 
be any injury to health. 

It appears to me that the word “ nuisance ”’ 
here is used in the ordinary legal sense, & includes, 
in addition to matters injurious to health, matters 
substantially offensive to the senses (GROVE, J.).— 
BANBURY URBAN SANITARY AUTHORITY v. PAGE 


causes people to go out of their way to 
avoid it is a nuisance.—R. v. HALLETT 
(1911), 45 I. L. sf 84.— IR. 


1 ili, ——.}~Serious or material 
interference with the health or even 
the comfort of an ordinary normal 
person constitutes a nuisance.—GRA- 
HAM v. DITTMANN & SON, [1917] 
T. P. D. 288,—B. AF, 





A nuisance is 


Part J.—Derrinition, NATURE AND CHARACTERISTICS. 


(1881),8Q.B.D.97; 51L.3.M.C.21; 45 L. T. 
759; 46 J.P. 184; 30 W. R. 415, D.C. 
Annotation :—Folld. Bishop Auckland L. B. 

Auckland Iron & Stecl Co. (1882), 10 Q. B. D. 138. 

6. Injury to property or comfort.] — A 
nuisance must be something which diminishes 
the value of pltfs.’ property or interferes with 
their use or enjoyment of it (GRovE, J.).—Smrru 
v. JAFFRAY (1886), 2 T. L. R. 480, D. C. 

7. Whether act amounts to nuisance—Act not 
nuisance at time done—Whether becoming nuisance 
by length of time.]|—That which is not a nuisance 
at the time it is done, cannot become so by length 
of time. 

It was proved that two batts or heaps of stones, 
made use of in throwing & landing nets, had been 
in the Tweed a time before the memory of man ; 
& although they were admitted to be nuisances 
now, yet the ct. would not presume that they 
were so at the time of their erection but on the 
contrary, intimated an opinion, that the presump- 
tion ought to be, that at first they were not 
rE ice v. BELL (1822),1L. J. O. S. K. B. 

8. Effect of negligence— Act otherwise law- 
ful.|—Semble: it is the right of each of the 
owners of adjoining mines, where neither mine is 
subject to any servitude to the other, to work his 
own mine in the manner which he deems most 
convenient & beneficial to himself, although the 
natural consequence may be that some prejudice 
will accrue to the owner of the adjoining mine, 
so long as such prejudice does not arise from the 
negligent or malicious conduct of his neighbour.— 
SMITH ». KENRICK (1849), 7 C. B. 515; 18 L. J. 
C.P.172; 12 L.T. O. 8. 556; 13 Jur. 8362; 137 
EK. R. 205. 

Annotations :—Consd. Humphries v. Brogden (1850), 12 
Q. B. 739; Baird v. Williamson (1863), 15 C. B. N. S. 
3763; Itylands v. Fletcher (1868), L. R. 3 H. L. 330. 
Distd. A.-G. v. Tomline (1880), 14 Ch. 1). 58. Consd. 
(ircyvensteyn v. Hattingh, {1911] A. C. 355. Refd. 
Chascmore v. Richards (1859), 7 H. L. Cas. 349; Scots 
Miner Co. v. Leadhills Mines Co. (1859), 34 L. T. O. S. 34; 
Hodgkinson v. Ennor (1863), 4 B. & S. 229; Crompton 
v. Lea (1874), L. R. 19 a 115; Smith v. Fletcher (1874), 
L. R. 9 Exch. 64; Humphries v. Cousins (1877), 2.C. P. D 
ws (1878), 4 Q. B. D. 162; West 


v. Bishop 





239; Angus v. Dalton 
Cwmberland Iron & Steel Co. v. Kenyon (1879), 11 Ch. D. 
782; Whalley v. L. & Y. Ry. (1884), 13 Q. B. D. 131; 
Jordeson v. Sutton, Southcoates & Drypool Gas Co., 
11899) 2 Ch. 217; Batcheller v. Tunbridge Wells Gas Co. 
(1901), 65 J. P. 680; Salt Union v. Brunner, Mond, 
oe 2K. B. 822; Hoare ». McAlpine (1922), 92 L. J. Ch. 


9. —-——.]— Held: on the evidence the 
ase of a house as a day-nursing charity did not 
by the crying of the children therein amount to 
an actionable nuisance. Semble: an action 
might lic if in such an institution the children 
were neglected by the nurse & allowed to cry as 
much as they liked.—Moy v. Stroop (1909), 25 
T. L. R. 262. 

10. Nuisance definable by local authority—By 
bye-law.|—A local authority has the power of 
defining what shall be deemed a nuisance under 

articular circumstances, & can deal with such 
y means of a bye-law.—GENTEL v. RaApps, 
[1902] 1 K. B. 160; 711. J. K. B. 105; 85 L. T. 
683; 20 Cox, C. C. 104; sub nom. GEUTEL v. 
Rapps, 66 J. P. 117; 50 W. R. 216; 18 T. L. R. 
72; 46 Sol. Jo. 69, D.C. 
Annotations :—Apld. Brabham v. Wookey see 18 T.L. R. 

99. Refd. Moorman ¢. Tordoff (1908), 98 L. T. 416. 

11. Nuisance in covenants — Conveyance.] — 
The purchaser of a piece of land entered into a 
covenant with the vendor not to do, or suffer to 
be done, on the land or any part thereof, any- 
thing which should be a nuisance to the owners 
of the adjoining property :—Held: the word 
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| ‘‘ nuisance’? must be restricted to its technical 
meaning, & the establishment of a national school, 
though it might be an annoyance, & cause a depre- 
ciation of the adjoining property, was not a legal 
nuisance which would be restrained by the in- 
junction of this ct. as a breach of the covenant. 

The ct. in refusing to grant an injunction did so 

without costs, being satisfied that defts. might 

have obtained some other site for the schools, 
where they would have been a less annoyance to 

the neighbours.—HARRISON v. Goop_ (1871), 

L. R. 11 Eq. 888; 40 L. J. Ch. 204; 24 L. T. 

263; 35 J. P. 612; 19 W. R. 346. 

Annotations :—Dbtd. Tod-Heatly v. Benham (1888), 
Ch. D. 80. Refd. Re Davis & Cavey (18858), 40 Ch. D. 
601; Christie v. Davey, [1893] 1 Ch. 316. Mentd. 
Nottingham Patent Brick & Tile Co. v. Butler (1886), 
16 Q. B. D. 778; Sharp v. Harrison, [1922] 1 Ch. 502. 
12. —— -]} — When Bacon, V.-C., held, 

as he did in Harrison v. Good, No. ‘11, ante, that 
the word nuisance in the covenant meant only 
that which would be an actionable nuisance 
without the covenant I doubt whether he gave 
sufficient weight to the consideration that the 
whole object of having a covenant against nuisance 
is to give to the covenantor some protection 
in addition to what he would have had without 
the covenant (LINDLEY, L.J.). 

There [Harrison v. Good, No. 11, ante] the only 
word which Bacon, V.-C., had to deal with was 
the word ‘‘ nuisance,’’ & he expressly decided that 
case upon that ground.... doubt much 
whether the covenant here ought to be construed 
as if the thing to be prohibited must be a nuisance 
or anything thatis a legal nuisance (COTTON, L.J.).— 
Top-HEATLY v. BENHAM (1888), 40 Ch. D. 80; 58 
L. J. Ch. 83; 60 L. T. 241; 37 W. R. 38; 5 
T. L. R. 9, C. A. 

Annotations :—Consd. Re Davis & Cavey (1888), 40 Ch. D. 


40 





601. Refd. Tinkler y. Aylesbury Dairy Co. (1888), 5 
T. L. R. 523 Wiltshire v. Cosslett (1889), 5 T. L. R. 410; 
Wood wv. Cooper, [1894] 3 Ch. 671; Our Boys Clothing 


O 8 

Co. v. Holborn Viaduct Land Go, (1896), 12 T.-L. 1. 344° 

Howarth +. Armstrong (1897), 77 L. T. 62; Wauton v. 

Coppard, [1899] 1 Ch. 92; Errington v. Birt (1911), 105 

L. T. 373; Adams v. Ursell, [1913] 1 Ch. 269. entd. 

Showell v. Winkup (1889), 60 L. T. 389. 

13. -.|—As a matter of construction, 
the deed means what it says, and the covenants 
cannot be held limited to trades or businesses 
ejusdem generis as those previously specially 
mentioned. ... What I have to consider is, 
following in substance the words of CoTrTon, L.J., 
in T'od-Heaily v. Benham, No. 12, ante, whether 
I am satisfied by argument & the evidence before 
me, that reasonable people living near, having 
regard to the ordinary use of their houses for 
pleasurable enjoyment, could & would regard 
the carrying on of this schoo] in the ordinary way 
on these premises as causing an injurious, offen- 
sive, or disagreeable noise or nuisance... . 
I answer this question in the affirmative (ROMER, 
J.).—WAUTON v. COPPARD, [1899] 1 Ch. 92; 68 
L. J. Ch. 8; 79 L. T. 467; 47 W. R. 723 43 
Sol. Jo. 28. 














14. -] — The conveyance of certain 
lots that formed part of a residential building 
estate which was subject to certain restrictive 
stipulations for the general benefit of the estate 
contained a covenant by the purchaser in accord- 
ance with those restrictive stipulations to fence 
off the lots from a certain road & that such fence 
should consist of a dwarf wall with iron palisading, 
& gates either of wood or iron. There was also 
a covenant that no bricks should be burnt upon the 
lots & no ‘‘ building ’’ should be erected thereon 
for manufacturing purposes “‘ nor for the carrying 
on of any noisy, noisome, offensive or dangerous 
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Sect. 1.—In general. Sects.2 & 3.] 


trade or calling,’’ nor as a public-house or retail 
shop, & no steam-engine should be erected thereon. 
The purchaser agreed to lease to a co. the exclusive 
right of posting bills & exhibiting advertisements 
upon the land originally comprised in his lots, the 
co. having the right to erect a billposting hoarding 
thereon. In pursuance of this agreement the co. 
erected along the boundary of the land a hoarding 
of a permanent nature 156 ft. long & 15 ft. high, 
& covered the hoarding with advertisements :— 
Held: (1) the hoarding was a fence other than 
of the kind required by the covenant; (2) the 
carrying on upon the hoarding the trade of bill- 
posting was the use of the hoarding for an ‘ offen- 
sive trade or calling.’—NUSSEY v. PROVINCIAL 
Britt Postine Co. & Eppison, [1909] 1 Ch. 734; 
78 L. J. Ch. 539; 100 L. T. 687; 257. L. R. 489 ; 
58 Sol. Jo. 418, C. A 
Annotation :—As to (2) 
J. 


T. L. R. 14 
Lease.|—-A lease contained a cove- 

nant to do nothing to the annoyance or damage of 
the lessor or his adjoining tenants or occupiers. 
The lease granted a right of way over a certain 
passage as then used & enjoyed by the lessce. 
At the date of the lease the lessee used the passage 
for the purposcs of a business carried on in the 
premises, & the lessor, who occupied the adjoining 
premises, used to lock the gate of the passage in 
the evening, & keep it locked until the morning. 
Many years afterwards the lessee’s representative 
turned part of the business premises into a place 
for entertainments & claimed a right of entry to 
his premises at all hours. The lessor’s repre- 
sentative filed a bill for injunction against the 
nuisance, & against being prevented from locking 
the gate at night :—Held: he was entitled to the 
injunction asked for.—CoLLINs v. SLADE (1874), 
23 W. R. 199. 
Annotation :—Distd. Baxendale v. North Lambeth Liberal 

& Radical Chub (1902), 87 L. T. 161. 
——.]—See, further, LANDLORD & TENANT, 
Vol. XXXI., p. 164, Nos. 2967-2972. 

As to breach of covenants for quiet enjoyment 
generally.J—Sece LANDLORD & TENANT, Vol. 


XXXI., pp. 122 et seq. 


Refd. Tubbs v. Esser (1909), 26 








Sect. 2.—-QUESTION OF FACT. 

16. General rule.|—-The Crown may grant, by 
letters patent, to a corpn., a town & borough, 
being caput portus, as Portsmouth, & all the lands 
between the high & low water marks: but this 
subject matter of grant, as being jus privatum in 
the King, must be subject to the jus publicum or 
public right of the King & copes to the ease- 
ment of passing & repassing both over the water 
and the land. Obstructions to such a right may 
5 a nuisance. The question of nuisance is matter 
of fact. 

The question whether a port is straitened by 
building too far into the.water is questio facti 
& not questio juris, & it is therefore proper that it 





noiscs amount to a sensible or eub- 


NvISANCE. 


should be detérmined by a jury (RIcHARDS, 
C.B.).—A.-G. v. BURRIDGE, PoRTSMOUTH HARBOUR 
OasSE (1822), 10 Price, 350; 147 E. R. 835. « 

Annotations :—Mentd. A.-G. v. Chambers (1854), 4 Deo 

G.M.&G. 206; A.-G. v. Lonsdale (1868), L. R. 7 Eq. 377. 

17. ———.]—R. v. SHEPARD, No. 38, post. 

18. -.|—By statute, reciting that the 
river Witham was formerly navigable for lighters, 
boats, etc. from Lincoln to the sea, but that, by 
sand & silt brought in by the tide, the outfall had 
been greatly obstructed, & was in a great measure 
stopped up, whereby trade & commerce had 
decayed, powers were-given to comrs. for the 
purpose of restoring the navigation; & they were 
authorised, in order for the carrying on & effecting 
the navigation, to make a new cut through lands 
adjoining the river, not vested in the comrs. ; 
& the navigation so made was to be open to all 
subjects of the realm, paying certain tolls. The 
comrs. were also empowered, by this & another 
Act, under certain regulations, to build bridges. 
The cut was made, & a more direct channel thereby 
created, through which the waters of the Witham 
passed to the sea. <A co., in whom the powers 
of the comrs. afterwards became vested by statute, 
built a bridge, not according to the regulations, 
& occupying, to some extent, the bed of the new 
cut. On indictment against them for a nuisance 
to the river as a public highway, the jury found 
specially that the co. were guilty of building the 
bridge, but that it did not obstruct the navigation. 
On motion to enter the verdict for defts. :—Held : 
(1) the cut was a public navigable river, the 
obstruction of which was an indictable offence ; 
(2) building a bridge partly in the bed of a navigable 
river was not necessarily a nuisance; (3) the 
question whether in fact it be so or not in a 
particular instance was for a jury: & the verdict 
here, negativing actual obstruction, was, in effect, 
an acquittal.— R. v. Betts (1850), 16 Q. B. 1022 ; 
15 L.T. O. S. 182; 4 Cox, C.C. 211; 14 J.P. Jo. 
318; 117 BE. R. 1172. 

v. Lonsdale (1868), 


Annotations :—As to (3) Refd. A.-G. 
R. 7 Eq. 377; Edgware ae ee Board v. Harrow 


: ~ 3775 

District Gus Co. (1874), 44 L. J. Q. 

19. -]—The question what is a nuisance 
is one peculiarly fitted to the investigation of a 
jury ; & in ordinary cases, where the issue of a 
suit in equity depends upon a legal right, that 
right must be ascertained in an action at law 
before any relief can be granted by this ct.— 
A.-G. v. UNITED KINGDOM ELECTRIC TELEGRAPH 
Co. (1861), 30 Beav. 287; 81 L. J. Ch. 329; 5 
L. T. 338; 8 Jur. N. S. 583; 10 W. R. 1607; 54 
E. R. 899. 

Annotations :—Refd. A.-G. v. 
Co. (1868), 4 Ch. App. 71. 
(1873), 29 L. T. 244. 

20. ———.] — BaMForD v. TURNLEY, No. 111, 

ost. 

. 21. .]}— (1) Smoke, unaccompained with 

noise or with noxious vapour; noise alone; & 

offensive odours alone, although not injurious to 
health, may severally constitute a nuisance. The 
material question in all such cases is, whether the 
annoyance produced is such as materially to 
interfere with the ordinary comfort of human 
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ng oe mus epen on e 
6 1. Gencral rule.}—The character of 16 fii. -}—The question is whether ipsaiatancen of the. case: Doe ALD 
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1 
the neighbourhood is an important 
eloment in determining the standard 
of comfort which may be insisted upon. 
The question of nuisance or no nuisance 
is a question of fact.— OAKLEY v. WEBB 
(1914), 38 O. L. R. 151.—CAN. 


16 ti. ——.}+-Dewar v. City & 
SUBURBAN RACECOURSE Co., [1899] 1 


of neighbouring 


stantial interferance with the comfort 

dwellers, acco to 
ordinary sober commonsense standards. 
—NEW IMPERIAL & WINDSOR HOTEL 
ED: v. JOHNSON, (1912]} 1 Ir. 327. 


. 16 iv. ——.J—A brick-kiln is not 
necessarily a nuisance, & the question — 


». HUMPHREY (1839), 1 Dunl. 
Sry 1184; 14 Fac. Coll. 1206.— 


16 v. ——.] — ROBERTAON v. 
STEWARTS & LIVINGSTONE (1872), 11 
Macph. of Seas.) 189; 46 So. Jur, 


Part J.—Derinirion, NatuRE AND CHARACTERISTICS. 


existence. The Ct. of Ch. will restrain the con- 
tinuance of a nuisance by injunction, wherever 
substantial damages might be recovered in respect 
of it by an action at law. An injunction granted 
to restrain the issuing of smoke & effluvia from a 
factory chimney, & the making of noise in the 
factory, although it was situated in a manufactur- 
ing town; it being proved that such smoke, 
effluvia, & noise were a material addition to pre- 
viously existing nuisancos. 

The real question in all the cases is the question 
of fact, viz., whether the annoyance is such as 
materially to interfere with the ordinary comfort 
of human existence (LORD RomILty, M.R.). 

(2) The mere discontinuance of a nuisance after 
the filing of a bill for an injunction is not in itself 
a ground for dissolving it. Where the nuisance 
is of a nature to be capable of renewal, the in- 
junction will be made perpetual. 

(3) By lapse of time, if the owner of the adjoin- 
ing tenement, which, in case of light or water, is 
usually called the servient tenement, has not 
resisted for a period of twenty years, then the 
owner of the dominant tenement has acquired 
the right of discharging the gases or fluid, or 
sending smoke or noise from his tenement over 
the tenement of his neighbour; but until that 
time had elapsed, the owner of the adjoining or 
neighbouring tenement, whether he has or has 
not previously occupied it—-in other words, 
whether he comes to the nuisance or the nuisance 
comes to him—retains his right to have the air 
that passes over his land pure & unpolluted & 
the soil & produce of it uninjured by the passage 
of gases, by the deposit of deleterious substances, 
or by the flow of water (LORD RomitLy, M.R.).— 
CRUMP v. LAMBERT (1867), L. Rt. 8 Eq. 409; 15 
L. T. 600; 31 J. P. 485; 15 W. R. 417; affd., 
17 L. T. 133, L. C. 


‘Annotations :—As to 1) Aid. Rushmer v. Polsue & Alfieri, 
[1906] 1 Ch. efd. Inchbald v. Robinson, Inchbald 
v. Barrington (1868), 20 L. T. 109; Roskell ve Whitworth 


(i871), 19 W. R. 804; Chibnall * ae (1881), 29 W. fh. 
5636; Lyons v. "Wilkins, [1899] 1 Ch. 255; Bosworth- 
Smith v. Gwynnes (1919), 122 L. T. r+ Generally, Refd. 
Grosvenor Hotel Co. ». Hamilton foes e 4 ar $19; 
Colls v. Home & Colonial Stores, [1904] A 179 


22. -] — Whether the holding of a market 
on Monday is a nuisance to a market held on 
Thursday is a question of fact; but it is, prima 
Jacie, a nuisance & ought to be restrained. —HELWES 
v. PAYNE (1879), 12 Ch. D. 468; 41 L. T. 1183 27 
W. R. 7043 on pai ck rs D. "475, C. A. 
Annotations ; Reid. M n. v. Northumberland 

Farmers’ Auction Mart ¢ Go. “i oi9 1] 2 Ch. 154. Mentd. 

Manchester Corpn. & Citizens v. Lyons (1882), 47 L. T. 

; Abe Me ive Tin ene Comrs. v. Straker 

(1889), 42 Ch. D Fails ham Cattle Markct Co. v. 

Tolman, [1915] L on, 560. 

23. -|—An action was raised in the Sheriff 
Ct. for declarator that the burning of certain 
heaps of punete refuse would cause serious 
nuisance & annoyance to the proprietors of 
adjacent venidentia houses. On appeal to the Ct. 
of Session, that Ct. found that the ignition of the 
heaps ‘‘ would cause material discomfort & 
annoyance ” :—Held: this finding was not upon 
& question of law, & therefore not the subject of 


appeal. 








PART I. SECT, 3, 


25 i. Whether act amounts to nuisance. ]} 
—SMITH v. CoUuTTS MACHINERY Co., 
ure. (Alta.), [1926] 3 W. W. R. 326.— 


respective of his 


-}—In respect of an act | sere of heal 


oaan Bye 
using personal discomfort a person 
eruet, in interest of the public 
generally, submit to the discomfort of 
the circumstances of the place, & the 
trades carried on around him. A 





& certain 


discomfort to bo actionable should be 


would be substantial to any 
occupying the premises of 
calc in 


MACLEAN (1924), I. L. 1 Be 46 All. 297.— 
IND. 


25 ae ~-——.}-—The question whether 
thing amoun 
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It appears to me . . . to follow as a necessary 
inference of law from that finding of fact, that an 
interdict against a thing which would cause such 
material discomfort & annoyance is proper to be 
granted. The word ‘‘ material”? is of great 
importance there—it excludes any sentimental, 
speculative, trivial discomfort or personal annoy- 
ance of that kind, a eae which the law may be 
said to take no notice & to have no care for 
(LorD SELBORNE). 

It is clear that whether the man went to the 
nuisance or the nuisance came to the man the 
rights are the same (LORD Haxssury, C.).— 
FLEMING v. Histor (1886), 11 App. Cas. 686; 
2T. L. R. 360, H. L. 

Annotations :—Retd. T Tinkle: ¥ Aylesbury Dairy Co. (1888), 
ae L. R. 52; Reinhard “Mentasti (1889), 42 Ch. 


Wise v. Metro Pitan” Electric Supply Co. 1894) i 
10 T. L. R. 446. af eee : 


24. |—A.-G. v. SmitH (W. H.) & Sons, 
No. 81, post. 

.J—See, also, EASEMENTS, Vol. XIX., 
pp. 134 et sey. ; Hiauways, Vol. XXVI., pp. 413, 
414, 430, 432, Nos. 1331-1334, 1496, 1507. 








Sect. 3.—EFFECT OF SURROUNDING CIRCUM- 
STANCES. 


25. Whether act amounts to  nuisance.|— 
To an action for a nuisance, arising from a candle 
factory, it is no defence that deft. carried on his 
trade there three years before pltf. became pos- 
sessed of his premises. 

A thing may be a nuisance or not, according to 
the place in which it is situated; but if any 
defence arise out of such a state of circumstances, 
it should be specially pleaded (VAUGHAN, J.).— 
Buiss v. HALL (1838), 4 Bing. N. C. 183; 1 Arn. 
19; 5 Scott, 500; 7L. J. C. P. 122; 132 BE. R. 


758; sub nom. BLiss v. Hay, 6 Dowl. 442; 2 
Jur. 110. 
26. .|—All these cases of nuisance or no 





nuisance arising from particular acts must, from 
the nature of things, be governed by particular 
circumstances. If a carriage were to drive up in 
Belgrave Square, & stand half the day at the door 
of a house waiting for some person calling there, 
I do not think that that eculd be made out to be 
a nuisance. It may be said to have stayed there 
an unreasonable time; but it would be difficult 
indeed to make out that that was a nuisance. 
Suppose, however, the same thing happened in 
the narrow part of the street that runs from 
Covent-Garden to St. Martin’s Lane, I do not 
know that that would not be a nuisance. Hach 
case must be governed by its particular cir- 
cumstances. The particular place or object in 
view must be regarded. I take it that all these 
questions are of this nature, *‘ Are you using that 
which is the subject-matter of inquiry in a reason- 
able way & accor to the-uses for which it 
was intended?’’? (LORD CRANWORTH, O.).— 
A.-G. v. SHEFFIELD Gas CoNsUMERS Co. (1853), 
8 De G.M. & G. 304; 22 L. J. Ch. 811; 21 
L. T. O. S. 49; 17 Jur. 677; 1 W. BR. 185; 43 


or not ought always to be considered 


substantial. It should be substantial | with reference 2 Ar neral state of 
not merely with reference to pltf., but | circumstances ep where tho 
it must be of such a degree that it | grievance com int of arose; an act 


might, undoub y, become a nuisance 
in one oo hae society which woud 


not be so r.— SKINNER 
TARAHAN o1888) 4 1 Mad. L. R. 320. 
NFLD. 


25 iv. ——.}—-MaGuIrmE v. M‘NEI 
(OnARLiG), Li LTpD., 11923] 8. C. 74 


hae 


ite, age 
BIHARI LAL @. 


to a nuisance 


160 | * 


Sect. 3.—Effect of surrounding circumstances. Sect. 
4: Sub-sects. 1&2, A. & B.] 


E. R. 119, L. C.3; sub nom. SHEFFIELD UNITED 
Gas Co. v. SHEFFIELD Gas CONSUMERS Co., 
A.-G. v. SHEFFIELD Gas CONSUMERS Cc., 7 Ry. 


& Can. Cas. 650. 
Annotations aon walls v. Sheffield Gas Consumers’ Co. 


, 22 ee TT, 84; Broadbent v. Imperial Gas Co. 
(Rey 7 5 Ge er G. 436; RK. ». Longton Gas Co. 
(1860), é sae. N.S. 601. Biddulph ». St. Geo e i) aay 

ve ° 


1863),3 DeG. J. “icSm. 493 5 Aides phe N. 
¢ De ae J. & Sm. 211 oe Kingston-on-Thames 
Corpn. (1865), 34 L. J. Ch. 481 s Pontuey © . Lynn Paving 
Comrs. (1865), 12 L. T. 818 ; Gcldsmid v. Tunbri Wells 
Improvement prs (1866), 1 Ch. App. rah ooke v. 
Forbes (1867), L. HK. 5 Eq. 166; Lillywhi . Trimmer 
ie ety L. J. Ch. 525; Lviscaiibe v. Stee. (1867), 17 
yc A.-G. . cambridge Consumers oe (1868), 
4 Ch. ev “i A.-G. %. Lonadale Shee ty Pa ev 
377: A.- ‘Gece (1870), L. R. 10 Eq. 181; A.-G 
Dommes v. "Basingstoke ne Coren (1 ate 45 L. J. ch. 726; 
Smith v. Mid. Ry. 877), 37 L. T. 224; 
Kiitz v. Hobson *idko), 14 Ch. D. oa Preston Corpn. 
v. Fullwood L. B. (1885 5) 63 L. 718; Fanshawe vt. 
London & Provincial Dairy Co. Ba o)s 4°T. L. RB. a 
Reinhardt v. Mentasti tan 42 Ch. 685; A.-G. 
Preston Corpn. (1896), 13 T. R. 14; Pate v. Guild: 
ford Godalming & Woking Joint Hospital Board (1899), 
43 Sol. tare ha A.-G. t. Brighton & Hove Co-op. Assocn., 
{1900) 1 . 276; A.-G. v. Grand Junction Canal Co., 
11909) 2m "505. Menta. Drake v. West (1853), 22 L. 5: 
Ch. aoe ; Frend v. Dennett (1861), 5 L. T. 
. ee AL R. 1 Exch. 32; 
0. 


udse 
rd Corpn. CLES 21 W. BR. 282; 
Vestry v. County of London os a P 
vincial Electric Lighting Co, eens 20 L. A.-G. 
imbledon House Estate Co., (1904) 2 Ch. He A.-G. 
v. Scott, [1905] 2 K. B. 160. 





27. -]|—CLEEVE v. MAHANY, No. 663, post. 

28. ——~-.] — BAMFORD v. TURNLEY, No. 111, 
post. 

29. ——.]—-St. HELEN’s SMELTING Co. v. 


TipPina, No. 115, post. 

30. ]—User which is neither physically 
capable of prevention by the owner of the servient 
tenement, nor actionable, cannot support an ease- 
ment. This is applicable both to affirmative & 
negative easements. On this principle the right 
to make a noise so as to annoy a neighbour cannot 
be supported by user unless during the period of 
user the noise has amounted to an actionable 
nuisance. In considering whether any act is a 
nuisance, regard must be had not only to the 
thing done, but to the surrounding circumstances. 
What would be a nuisance in one locality might 
not be so in another. A confectioner had for 
more than twenty years used a pestle & mortar 
in his back premises, which abutted on the garden 
of a physician, & the noise & vibration were nov 
felt as a eee & were not complained of. But 
in 1873 the vee erected a consulting room 
at the end of his garden, & then the noise & vibra- 
tion became a nuisance to him. He accordingly 
brought an action for an injunction :—Held: 
deft. had not acquired a right to an easement of 
making a noise & vibration, & the injunction was 
granted. 

Whether anything is a nuisance or not is a ques- 
tion to be determined, not merely by an abstract 
consideration of the thing itself, but in reference 
to its circ ces (THESIGER, L.J.).—STURGES 
v. BRIDGMAN (1879), 11 Ch. D. 852; 48 L. J. Ch. 
785 ; 41 L. T. 219; 43 J. P. 716; 28 W. R. 200, 


- tushmer v. Polsue & Alfieri, Page 
d. Wood v. Conway ae ve (i914) 2 
A efd. Cooper v. Crabtree (1881), 1 193; 
D A g (1881), 6 p. Cas. 740; B fo Rotten, 
THs 2T. don & Brighton y.v. Truman 
» il rors . Spruzen v. Dossett (8), 72 
OF dg Pes Gea he a Ge 
osworth- hv. Gwynnes 122 
15. Mentd. H Hollins v. samney oes OB es 


ean 188 
89), rae i 685; Union L pe. Sos 
he D Dock Co., {1901} 2 Ch. ighte oster °. 
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[1906] 1K. B. 648; Lyell v. Hoth- 
911; Liverpool Corpn. v. Coghill, 


War 

field, CUTS 

{1 918) 1 Ch. 3 

31. a Mewsca: S. & Sons, a firm of whole- 
sale stationers, had business premises at the 
corner of Arundel-street, Strand. The highway 
authority for the city of Westminster expended 
£500,000, in widening the Strand at this point. 
Messrs. S. & Sons then allowed their vans to 
occupy a strip of roadway 62 feet in length in 
front of their premises, extending 14 feet from the 
kerb; these vans were there constantly through- 
out the day for the purpose of loading & unloading. 
An action was brought to restrain defts. from 
causing a nuisance to the public thereby. The 
ct. held upon the evidence that the character 
of defts.’ user was legitimate & not excessive for 
the purposes of their business; & that, having 
regard to the width of the road at this oint, 
there was no nuisance to the public :—Held: 
the question whether the user was reasonable or 
not was a question of fact & not of law; & having 
regard to the above findings, defts.’ user was 
reasonable, & the action must be dismissed.— 
A.-G. v. Smith (W. H.) & Sons (1910), 103 L. T. 
see 74 J.P. 318; 267. L. R. 482; 8 L. G. KR. 





SEecT. 4.—ESSENTIAL FACTORS. 
SUB-SECT. 1.—INJURIA OR WRONGFUL ACT. 
32. Necessity for.) — GLOUCESTER GRAMMAR 

ScuHoon CASE (1410), Y. B. 11 Hen. 4, fo. 47, pl. 21. 
Annotations :—Consd. Keble v. Hickeringell (1707), Kel. W. 
273. Mentd. i v. al etrick (1667), 2 Keb. 164; Allen 
v. Flood, [1898] A 
‘88. Pee & Brooks CasE (1589), 
1 Leon. 142; Owen, 67; 74 E. R. 132. 
Annotations :—Refd. Mitchell v. Reynolds ( eee i = Wins. 
181. Mentd. Paino v. Partrich (1691), Carth. 


34. -]—Where, in case pltf. Biiercd ‘in his 
declaration that he was possessed of a messuage 
& premises, & by reason thereof entitled to the 
use of a stream of water running through the 
premises for supplying the same with water; & 
that deft. erected a certain dam higher up the 
stream, & thereby prevented the water from 
running in its usual course, in its usual calm & 
smooth manner, & thereby the water ran in a 
different channel, & with greater violence, & 
injured the banks & premises of pltf.; & on issue 
joined on a plea of not guilty, the j found that 
pltf.’s banks & premises were not injured by the 
dam erected by deft.; but added, that deft. had 
no right to stop the water in the summer time ; 
the judge ordered the verdict to be entered for 
deft. :—Held: pltf. could not recover damages 
for the mere erection of a dam, but was bound to 
allege & prove that he had sustained an injury 
from the want of a sufficient quantity of water. 

It is true that in trespass for a wrongful entry 
into the land of another, a damage is presumed 
to have been sustained, though no pecuniary 
damage be actually proved. So in the case 
of an action for the obstruction of a right of 
common, or a right of way, any obstruction of 
that right is a sufficient cause of action. The 
doing of any act calculated to injure that right is 
a sufficient ground of action, career aes ar .)— 
WILLIAMS v. leery (1824), 2 B. & C. 910; 
Nee a K. B. 588; 2L.J.0.8. K. B. 191; 


7 E. R. 620 
oe -—Consd. Mason v. Maya petty 


etd. on tar v. Gell (1839 Chase. 
Richards AGES: 9), 7 H. L. Cas. 349; ent v. 
i Ges) 2 ae D. 566; Brunaden v. Humphrey 
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35. .J—H. demised adjoining lead mines 
to the S. co. & to the L. co., the latter being in a 
higher level. The leases were substantially the 
same, & the lease to the S. co. contained a clause 
‘‘ reserving always to H. & his tenants the L. co., 
or other tenants of their lands, the use of all 
levels in the S. grounds, with power of sinking & 
driving within the whole grounds in so far as the 
same can be done without incommoding or inter- 
rupting the S. co.’s own proper works.’’ The L. 
co. having altered their mode of working within 
their own limits, whereby they caused an increased 
flow of water into the levels of the S. co. & other 
damage :—Held: the S. co. were not entitled to 
an injunction to restrain the L. co. from so 
altering their works within their own limits, for 
the latter co. were entitled to work in their own 
way, & any damage caused by the L. co. was 
damnum absque injurid; but if the alteration 
had been made by sinking & boring in the S. 
grounds it would have been otherwise.—ScoTs 
Mines Co. v. LEADHILLS MINES Co. (1859), 

L. T. O. S. 34, H. L. 

36. -] — Deft.’s canal was constructed 
under an Act of Parliament, by which the canal 
was to be open for use by the public on payment 
of tolls. Defts. were authorised to take land 
compulsorily & construct the canal, doing as little 
damage as might be, & to do all things necessary 
for making & preserving & using the canal, making 
satisfaction for all damages to be sustained by the 
owners of lands & hereditaments taken or pre- 
judiced by the execution of the powers of the Act. 
Comrs. were appointed who were to determine 
from time to time what sum should be paid for 
the purchase of lands, & also to determine what 
other distinct sum should be paid by defts. as 
recompense for any damages which might be at 
any time whatsoever sustained by owners of lands 
or hereditaments by reason of the making or 
maintaining the canal. The minerals under 
the canal were expressly reserved to the owners, 
who were to be at liberty, subject to the pro- 
visions of the Act, to work the minerals ; provided 
that no injury be done to the navigation. By 
another clause, the owners were not to work the 
minerals without giving three months’ notice 
to defts., who might inspect the mines & might, 
if they thought proper, prevent the working of 
the mines, paying to the owners the value; on 
failure of defts. to inspect the mines the owners 
were authorised to work them. 

The canal having been constructed & used for 
many years, pitf., who was owner of coal mines 
under the canal, gave defts. proper notice of his 
intention to work them; defts. did not inspect 
& refused to purchase. Pltf. proceeded to work 
the mines, without regard to the surface, & without 
attempting to support it, & knowing that the 
effect would be to let down the surface, & probably 
disturb the strata, & that there was danger of the 
water escaping from the canal into the mines; 
but, except as above, pltf. did not work his mines 
in any negligent or unskilful or improper manner, 
but got the coal in the manner in which that vein 
of coal is ordinarily gotten, & without doing so 
he could not have obtained the full benefit of his 
coal. The canal was in good order when pltf. 
commenced working his coal; & defts. did all 
they could to keep the canal watertight, by 
puddling, etc. During part of the time, while 
pitf.’s working was going on, they had damned 





PART I. SECT. 4, SUB-SECT. 2.—A. 
38 i. Necessity for proof.}~—In 
action concluding sells for esprit: 

J.~—VOL. XXXVI. 


under an issue whether certain opera- 
tions of defenders have been ‘‘ to the 
nuisance of the pursuer & to his loss, 
injury & damage’’ unless ho prove 
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back the water, & so emptied the water out of 
that part of the canal; but they refused to do 
so for the three months necessary for pltf. to 
work out his coal. Defts. were guilty of no 
actual carelessness in the management of their 
canal, unless it was carelessness to allow the water 
to be in it while the mines were worked. The 
result of the working was that the strata became 
dislocated, & the water of the canal escaped 
through the cracks & flooded the workings, & 
pitf. was obliged to abandon his coal. Plt. 
thereupon brought an action, charging that defts. 
having brought water into the: canal, so care- 
lessly & improperly managed the canal & the 
water, that the water escaped & flooded pltf.’s 
mine. On the above facts, the ct. having power 
to draw inferences :—Held: an action of tort 
could not be maintained. 

Semble: pltf. was entitled to compensation under 
the Act.—DUNN v. BIRMINGHAM CANAL Co. 
(1872), L. R. 8 Q. B. 42; 42 L. J. Q. B. 343 27 
L. T. 683; 21 W. R. 266, Ex. Ch. 

Annotations :—Consd. Dixon v. Mctropolitan Board of Works 

(1881), 7 Q. B. D Green v. Chelsea Waterworks 


- 4183 
Co. (1894), 70 L. T. 547. Refd. Evans v. M.S. & L. Ry. 
(1888), 36 W. It. 328. 


37. ——.]|—MAXEY DRAINAGE BOARD v. GREAT 
NORTHERN Ry. Co., No. 611, post. 

Damnum absque injuria.|—-Sce AcTION, Vol. I., 
pp. 29 et seq. 


SuB-SECT. 2.—Loss OR DAMAGE. 
A. In General. 


38. Necessity for proof.|—An encroachment on 
the banks of a navigable river is not necessarily 
@ nuisance; but the jury ought, on the facts of 
the case, to say whether the public are in any way 
inconvenienced ; for, if they are not, then it is 
not a nuisance.—R. v. SHEPARD (1822), 1 L. J. 
O.S. K. B. 45. 

-.|—See, also, Nos. 39-50, post. 

When damage presumed.|—<Sce Nos. 51-61, 

post. 


B. Degree of Damage 


39. Material or substantial damage.|]—In an 
action on the case for placing lighted brimstone in 
a church tower, whereby pltf., who, with others, 
was ringing the bells, was annoyed by the fumes ; 
deft. pleaded (a) the general issue ; & (b) that pltf. 
was wrongfully in the church tower, making a 
disturbance, & that the rector requested him to 
depart, & that, as he would not, deft., by the 
command of the rector, placed & lighted the 
brimstone, to cause pltf. to depart :—Held : (1) to 
support the special plea, evidence must be given 
of the request to depart, & also of the rector’s 
authority to deft. to put the brimstone; also 
(2) to entitle pltf. to a verdict on the general issue, 
the jury must be satisfied that pltf. sustained some 
substantial damage from the fumes of the brim- 
stone.— EVANS v. LISLE (1836), 7 C. & P. 562. 

. -}— In an action on the case for 
disturbing pltf. in the use of a well, by putting 
rubbish into it, pltf. will be entitled to recover, if, 
by means of the rubbish, the water has been shal- 
lowed, & the well rendered less convenient for 
use; but if the effect only was to make the water 
temporarily muddy, that is too minute a damage 





**damage’”’ he is not entitled to a 
verdict.—CoLLINS ¥. HAMILTON (1837), 
15 Sh. (Ct. of Sess.) 895.—SCOT. 


M 
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Sect. 4.—Essential factors: Sub-sect. 2, B. & C.] 


to support the action.—TAYLOR v. BENNETT 


(1836), 7 C. & P. 329. 
alt ae ae He :—Apld. Burbeary v. Shepherd (1843), 1 L. T. 


41. -|—Defts., who were the owners of 
the soil adjoining a harbour, were indicted for a 
nuisance, in erecting planks in it ; a special verdict 
was found, but it did not distinctly appear by the 
verdict whether the erection was in the harbour 
or not. The verdict found, that ‘‘ by defts.’ 
works, the harbour is in some extreme cases 
rendered less secure.’’ - Assuming the erection to 
have been in the harbour :—Held: consequences 
so slight, resulting from the acts of defts., did not 
amount to a nuisance.—R. v. TINDALL (1837), 
6 Ad. & El. 143: 1 Nev. & P. K. B. 719; Will. 
Woll. & Dav. 316; 6L. J. M.C.97; 15. P. 139; 
112 BE. R. 55. 

Annotations :—Dbtd. R. v. Russell (1854), 18 Jur. 1022. 


Refd. R. v. United Kingdom Electric Telegraph Co. 
(1862), 6 L. T. 378. 


42, ——.]—Scort v. Firtu, No. 114, post. 
43. .}-— A person may build a chimney in 
front of your drawing room, & the smoke from it 
may annoy you, or he may carry on a trade next 
door to your house the noise of which may be 
inconvenient; but unless the smoke or noise be 
such as to do you appreciable damage, you have 
no right of action against him for what is in itself 
a lawful act (ERLE, C.J.).—Smirua v. THACKERAH 

(1866), as reported in L. R. 1 C. P. 564. 

Annotations :—Refd. Hall v. Bristol Corpn. (1867), 36 L. J. 
C. P. 110; lichards v. Jenkins (1868), 18 L. I’. 437; 
Mitchell v. Darley Main Colliery Co. (1884), 14 Q. B. D. 
125; A.-G. v. Conduit Colliery Co., [1895] 1 Q. B. 301. 
44. .|—Defts., in the exercise of their 

statutory powers, sunk a shaft in land adjacent 

to pltf.’s house, & for this purpose employed 
certain lift pumps, the noise of which seriously 
interfered with pltf.’s comfort. Pltf. having 
commenced an action for nuisance defts. substi- 
tuted centrifugal pumps, which diminished the 
noise of the pumping. When the sinking of the 
shaft was commenced, it became necessary to 
lower & lengthen the pumps from time to time, but 
at the date when the centrifugal pumps were 
substituted, the sinking of the shaft had arrived 
at a point at which this operation had ceased to be 
necessary. Defts. might have used centrifugal 
pumps from the commencement, but they were less 
convenient on account of the difficulty of lowering 

& lengthening them, & on account of the increased 

labour attending their use, & they were not the 

pumps ordinarily used in sinking shafts :—Held : 
the annoyance being temporary & for a lawful 
object did not amount to a nuisance at law; & 
the authority conferred on defts. to sink the 
shaft included all things reasonably necessary 
for the execution of the work. 

_It frequently happens that the owners or occu- 

iers of land cause, in the execution of lawful works 
in the ordinary user of land, a considerable amount 
of temporary annoyance to their neighbours; but 
they are not necessarily on that account held to 

be guilty of causing an unlawful nuisance... . 

For the law in judging what constitutes a nuisance 

does take into consideration both the object & 

duration of that which is said to constitute a 

nuisance (VAUGHAN WILLIAMS, J.).—HARRISON v. 

SOUTHWARK & VAUXHALL WATER Co., [1891] 

2 Ch. 409; 60 L. J. Ch. 630; 64 L. T. 864. 

Annotations :—Apld. Gosnell v. 

10 Te Le I, OOL. Distd. Colmel eose oes, 1894). 
1904) 1 Ch. 707. Apld. Clark v. Lloyds Bank (1910), 


- 645 ; Phelps v. London Corpn., [19 
255. Refd. ht ». Isle of Wight Becette gy Eee 
Power Co, (1904), 73 L. J. Ch. 299; Price Patent Candle 
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Co. v. L. C. C. (1908), 7 L. G. R. 843 Odell v. Cleveland 

House (1910), 102 L. T. 602; De a al Royal Hotel 

wv. Spicer & Minter (1914), 30 T. L. R. 257. 

45. .]—-KINE Vv. JOLLY, No. 713, post. 

46. .|—PHELPS v. LONDON (CITY) CORPN., 
No. 414, post. 

47. Action by reversioner.] —-SIMPSON v. 





SavaGsE, No. 483, post. 

———- As condition precedent to grant of injunc- 
tion.|—See Nos. 648-655, post. 

48. Whether damage material— How deter- 
mined.|——(1) Where.a builder has three ways of 
access to a building site, & uses only one, & that 
principally at the busiest hours of the day, causing 
special or particular damage to another person, 
such user is not reasonable. 

(2) It appears to me that nothing can be 
deemed to be fleeting or evanescent which results 
in substantial damage, & that the question, there- 
fore, is to be answered not by time, but by the 
effects upon pltf. (Fry, J.).—Frirz v. HOBSON 
(1880), 14 Ch. D. 542; 49 L. J. Ch. 321; 42 L. T. 
225; 28 W. R. 459 ; 24 Sol. Jo. 366. 

Annotations :—As to (1) Distd. Landrock v. Met. Dist. Ry. 


Eeely 2T. L. Rt. 532; pan v, Christchurch _Corpn. 
(1912), 106 L. T. 376. Generally, Reid. Martin v. L. C. C. 
(1898), L. 'T. 170; Chaplin ». Westminster Corpn., 


719 
{1901] 2 Ch. 329. Mentd. Beddall v. Maitland (1881), 17 
Ch. D. 174; Penrice v. Williams (1883), 23 Ch. D. 353 ; 
Serrao v. Noel (1885), 15 Q. B. D. 549; Barker v. Purvis 
(1886), 56 L. T. 131; Serff v. Acton L. B. (1886), 55 
L. J. Ch. ; Chapman, Morsons v. Auckland Union 
Grdns. (1889), 23 Q. B. D. 294; Dreyfus v. Peruvian 
Guano Co. (1889), 43 Ch. D. 316; Milson v. Carter, (1893) 
A. C. 638; Chessum v. Gordon, [1901] 1 K. B. 694; 
Boyce v. Paddington B. C., [1903] 1 Ch. 109; Leeds 
Industrial Co-op. Soc. v. Slack, [1924) A. C. 851; Light 
v. West, (1926] 2 K. I. 238. 


49. What constitutes material damage — Senti- 
mental, speculative or trivial discomfort.|—I'LEMING 
v. HISLOP, No. 23, ante. 

: Personal discomfort.]— FLEMING v. 
Hisiop, No. 23, ante. 
Neighbouring owners.]|— See Part III., post. 





C. Presumption of Damage. 

51. Violation of private common law right.|— 
BATEN’S Cask, No. 435, post. 

52 .|—A declaration in case stated that 
deft., being possessed of a messuage adjoining a 
garden of pltf., erected a cornice upon his mes- 
suage, projecting over the garden, by means 
whereof rain water flowed from the cornice into the 
garden, & damaged the same, & pltf. had been 
incommoded in the possession & enjoyment of his 
garden :—Held: the erection of the cornice was 
a@ nuisance from which the law would infer injury 
to the pltf.; & he was entitled to maintain an 
action in respect thereof, without proof that rain 
had fallen between the period of the erection of 
the cornice & the commencement of the action.— 
FAY v. PRENTICE (1845), 1 C. B. 828; 14 L. J. 
C. P. 208; 5 L. T. O. S. 216; 9 Jur. 876; 135 
BK. R. 769. 

Annotations :—Consd. Lemmon v. Webb, [1894] 3 Ch. 1. 
Refd. Brunsden v. Humphrey (1884), 14 Q. B. D. 141. 
53. ———.]—Whenever an injury is done to a 

right, actual perceptible damage is not indis- 
ensable as the foundation of an action, but it 

is sufficient to show the violation of the right, & 
the law will presume damage.—EMBREY v. OWEN 

(1851), 6 Exch. 353; 20 L. J. Ex. 212; 17 L. T. 

O.S. 79; 15 Jur. 633; 155 E. R. 579. 

Annotations :—Consd,. Brunsden v. Humphrey 





1884), 14 


Q. B.D. 141. Refd. Dickinson v. Grand Junction Canal 
Co. (1852), 7 Exch. 282; Northam v. Hurley (1853), 
1K. & B. 665; Nicklin v. Wil : 


: illiams (1854), 10 Exch. 259; 
Sampson v. Hoddinott (1857), 1 C. hk. N.S. 590; Chase- 
more v. Richards (1859), 7 H. L. Cas. 350; Stockport 
Waterworks Oo. v. Potter (1864), 3 H. & C. 300; Nuttall 
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all Coal Co. (1877), 5 Ch. D. 769; Sandwich v. G. N. Ry. 
(srs) 1 10 Ch. D. 707; Kensit ». G. E. Ry. (1883), 2 
6; Ormerod ». Todmorden Mill Co. (1883), 
11 Q. pb D. 155; Withers v. Purchase C1E88)s 60 L. T. 
819; Sharp v. Wilson, Rotheray (1905), 9 is T, 155; 
ondon a ress Newspaper, erry . 368. 
Jolquhoun Hee 2 APP. Gas. "939; 
v. Dalton (1878), 4 ba B. ford Corpn. 
v. Ferrand, {1902} 2 Ch. 6 ; MoGartney v. Londonderry 
& Lough Swilly Ry. ° i104} We C. 301 
54. -J—It is not necessary to show actual 
damage to pltf.’s reversionary interest; it is 
enough to show an obstruction of his right, &, 
such obstruction of his right being shown, the law 
will infer damage.—-SAMPSON v. HODDINOTT (1857), 
1C. B. N.S. 590; 26 L. J. C. P. 148; 28 L. T. 
O. S. 304; 21 J. P. 875; 3 Jur. N. S. 248; 5 
W. R. 230; 140 E. R. 2492 : on appeal, 3 C. B. 


N.S. 596, Ex. Ch. 





‘Annotations :—Consd. Kensit v. G. E. y. (1884), 27 ae 
122; Sharp v. Wilson, Rothera (1860), 93 a T ise 
Refd. Crossley v. Lightowler (1866), L Eq. 279; 


McCartney v. Londonderry & Lough Swilty iy. a [1904] 
A. C. 301. Me ntd. Brockport Waterworks Co. v. Potter 
(1864), 3 H. & C. 300 oberts v. Richards (1881), 50 
pee eri 297 ; Simpson v. Godmanchester Corpn., [1896] 


55. |—A riparian owner has a right, 
irrespective of any actual damage sustained by 
him, to complain of an obstruction to a stream.— 
NORBURY (EARL) v. KITCHIN (1866), 15 L. T. 501. 
paneer :—-Distd. Kensit v. G. E. Ry. (1884), 27 Ch. D 


56. -.|—Pltfs., in common with the other 
inhabitants of a particular district, enjoyed a 
customary right at all times to have water from a 
certain spout in a highway in the district for 
domestic purposes. Deft., a riparian owner on 
the stream whereby the spout was supplied with 
water, on various occasions prevented such large 
quantities of water from reaching the spout as 
to render what remained insufficient for the needs 
of the inhabitants. Pltfs. had not themselves 
ever suffered any actual personal damage or 
inconvenience :—Held: an action for diverting 
the water was maintainable without proof of any 
actual personal damage, inasmuch as the act of 
deft. might, if repeated often enough without 
interruption, furnish evidence in derogation of 
pltfs.’ legal rights.—Harror v. HIrRstT (1868), 
L. KR. 4 Exch. 43; 38 L. J. Ex. 1; 19 L. T. 426; 
33 J. P.103; 17 W. R. 164. 

Annotations :—Consd. Bower v. Sandford (1889), 5 T. L. R. 

p70. Refd. George v. Lysaght & Meade-King (1883), 

9L. T. 49; Fear cae A v. Londonderry & Lough Swilly 
ity. » [1904] A. C. 301. Mentd. Wilts & Berks Canal 

Ney eance Co. v. Swindon Waterworks Go. ate 29 

L. T. 722; Goodhart v. Hyett (1883), 25 Ch. 182; 

Brocklebank v. i egsane eae 2 Ch. 344 ; Hammnerton 

v. Dysart, [1916] 1 A.C. 5 

57. -|—The mel ‘of a stream affords a 
very clear illustration of the difference between 
injury & damage; for the pollution of a clear 
stream is to a riparian proprietor below both 
injury & damage, whilst the pollution of a stream 
already made foul & useless by other pollutions is 
an ara & without damage, which would, however, 
at once become both injury & damage on the ces- 
sation of the other pollutions (FRy, J.).—PEN- 
NINGTON v. BRINSOP HALL COAL Co. (1877), 5 Ch. 
apes 461. J.Ch. 778; 371. T. 149; 25 W. R. 











Annotations :—Refa. Fritz »v. Hobson (1880), 14 ee . $42; 
Ormerod v. Todmorden Mill Co. ee 11 Q. B. D. 155; 
Owen v. Faversham Corpn. (1908), 7 "IJ ae Ee rye : Stoll- 


meyer v. Petroleum Development Co., [1918] A. C. 498, n. 

58. Injury to public.])—When an illegal act is 
being committed which in its nature tends to the 
injury of the public, such as an interference with a 
public highway or a navigable stream, the A.-G. 
can maintain an action on behalf of the public 
to restrain the commission of the act without 
adducing any evidence of actual injury to the 
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public, & in such a case an injunction will be 
granted with costs although no evidence of actual 
injury is given.—A.-G. v. SHREWSBURY (KINGs- 
LAND) BRIDGE Co. (1882), 21 Ch. D. 752; 51 
L. J. Ch. 746; 461. T. Bethy 30 W. R. 916 


Annotations : “ Id. A.-G. L. & N. W. Ry., [1900] 1 
Q. B.78. Refd. London Alona. of Shipowners & Brokers 
V. pongon & India Docks Joint Committee, [1892] 3 Ch. 
2; A.-G.v ham Tame & Rea District Drainage 


24 irming 

Hoazd, | fivioid Ch. 48; A.-G. v. Denby, [1925] 1 Ch. 596. 

59. Transgression of statutory powers.|— 
Upon an information filed by the A.-G. to restrain 
a public body from transgressing powers conferred 
by an Act of Parliament, it is not necessary to 
prove that injury to the ublic will result from the 
acts complained of ; & in this respect there is no 
difference between an ex officio information & 
an information at the relation of a private indi- 
vidual.—A.-G. v. COCKERMOUTH LOcAL BoaRpD 
(1874), L. R. 18 Eq. 172; 38 J. P. 660; 30 L. T. 
590; 22 W. R. 619; sub nom. WORKINGTON 
LOCAL Boarp v. COCKERMOUTH LOCAL BOARD, 
A.-G. v. COCKERMOUTH LOCAU BOARD, 44 IL. J. Ch. 





Annotations :—Consd. <A.-G. v. Shrewsbury 
Bridge Ae 882), 21 Ch. D. 752; Brooks v. Terry (1888), 
-678; A.-G.v. Boras [1891] 2 Q. LB.100. Apld. 
AG. o. La 8 NW. ity. , {19 00} 1 Q. B. 78. Reta. Apc: 
”. G. E. Ry. (1879), 11 on I). 449; Durrant v. Branksome 
U.D. C. esa: 76 L. TT. 7393 A. -G. v. Dorchester Corpn. 
(1906), 94 L. T. 682; <A.-G. v. Sinan iar Tame & Rea 
District Drainage Board, [1910] 1 Ch. 48 
led by the 


A. -G.. to restrain a public body with statutory 
powers from infringing a term introduced into their 
Act in the interests of the public as a condition of 
the exercise of their powers, it is not necessary to 
prove that injury to the public will result from the 
acts complained of.—A.-G. v. LONDON & NorTH 
WESTERN Ry. Co., [1900] 1 Q. B. 78; 69 L. J. 
Q. B. 26; 81 L. T. 649; 63 J. P. 772 ; i6 T. L. R. 


30, C. A. 
Annotations : -—Refd. ar Vestry v. Hornsey U. C., 


[1900] 1 Ch. 695; A.-G. v. Ashborne Recreation Ground 
Co., [1903] 1 Ch. 101; s LAS “a. v. Dorchester Corpn. (1905), 
93 L. T. 290; A.-G. v. Birmingham Tame & Rea District 
ie ae Board, {1910} 1 Ch. 48; A.-G. v. Long Katon 

U. C., [1914] 2'Ch. 251. Mentd. Bickmore v. Dimmer, 

[19031 1 Ch. 158. 

61. Violation of proprietary right of local 
authority.|—A railway co. constructed a railway 
on the level across a highway in the district of 
which the relators were the urban sanitary autho- 
rity. Subsequently defts. worked coal mines 
in a proper & usual manner beneath the highway, 
with the result that a gradual & uniform subsi- 
dence to the extent of about: ten feet vertically 
took place of the highway, railway, & surrounding 
land. No actual damage was done to the highway 
thereby, nor was it rendered less convenient ; 
but the railway co. placed ballast under the 
railway so as to maintain it at its original level, 
with the result that an embankment was formed 
obstructing the use of the highway :—Held: 
(1) in an action for damages for the obstruction 
to the highway, defts. were not liable ; (2) assuming 
the highway to be repairable by the inhabitants 
at large, & therefore vested in the relators under 
Public Health Act, 1875 (c. 55), 8s. 149, the sub- 
sidence of the highway having been substantial, 
the relators, notwithstanding that they had 
suffered no appreciable damage by reason of such 
subsidence, were entitled to judgment with 
nominal damages for the injury to their pro- 
prietary right.—A.-G. v. CONDUIT COLLIERY Coa., 
[1895] 1 Q. B. 301; 64 L. J. Q. B. 207; 71 L. T. 
771; 59J.P.70; 438 W. R. 366; 11 T. L. R. 57; 





15 R. 267, D. C. 
‘Annotations Piette oMentd. gy coneebary. Corpn. 
Lodge Holes Colliery Co., [1905] 2 K. B. 823; Weld: 


Blundell v. Stephens, (1920) A. C. 95 Pi 
M 2 
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Secr. 5.—EFFECT OF MOTIVE. 


62. Act otherwise lawful.]|—SMITH tv. KENRICK, 
No. 8, ante. 

63. -|—The venue in the margin of a 
declaration was ‘‘ London” & the first count 
stated that pltf. was possessed of certain premises 
situate at Milton, in the county of Kent, abutting 
on the north on a public navigable river, to wit, 
the river Thames, on the east upon another part 
of the said river called the Blockhouse Dock, in 
which premises pltf. & the previous occupiers 
had carried on the trade of mast & block-makers 
for sixty years; & pltf. as such occupier ought to 
have the free use & navigation of the river, & of 
the part thereof called Blockhouse Dock, for the 
more convenient carrying on his said trade, & 
with boats, rafts, & timber to pass from the stream 
of the river, to the side of the premises abutting 
on the Blockhouse Dock, either at high or low 
water into the stream of the river, & to load & 
unload their boats, barges, & other vessels at the side 
of the said premises. Yet deft. wrongfully placed 
upon the soil of the said river & upon the soil of 
that part thereof called the Blockhouse Dock, divers 
piles, posts, & great quantities of earth, & there- 
with formed an embankment & obstructed the 
navigation of the river, & prevented pltf. having 
access from the stream of the river to the side of 
his premises, whereby pltf. sustained special 
damage. ‘he second count was in trover for goods 
« chattels. Deft. pleaded to the whole declara- 
tion, not guilty ; & to the second count, that deft. 
was possessed of a close, & at the time of the 
alleged conversion was digging upon it a sawpit, 
& because the goods & chattels, in the second 
count mentioned, were without the leave & licence 
of deft. placed on the close by pltf., & ‘‘ were then 
so buried in the close, & so embedded in the earth 
& soil thereof,” that, without a little cutting the 
same, deft. could not dig the sawpit, deft., in such 
digging necessarily & unavoidably a little cut the 
said goods & chattels. Replication de injuria. 
At the trial, it appeared that the premises were 
situate, & the obstruction took place in the county 
of Kent. The evidence in support of the second 
count was, thet some timber of pltf.’s being on 
the close of deft. he removed it, & it having been 
again placed there, & become embedded in the 
soil, he directed his workmen to dig a sawpit at 
the place where the timber was, & in digging the 
pit, the timber was cut through, & part remained 
embedded in the soil, & other part was washed 
away by the river. The judge directed the jury 
to consider, whether deft. really & bond fide 
intended to make a sawpit, or was merely digging 
a hole for the purpose of cutting the timber :— 
Held: the judge misdirected the jury, in telling 
them to consider with what motive deft. dug the 
sawpit.—SIMMONS v. LILLYSTONE (1853), 8 Exch. 
431; 22 L. J. Ex. 217; 21 L. T. O. S. 45; 1 
W.R. 198; 155 BE. R. 1417. 
ae :—Refd. Hollins v. Fowler (1875), L. R. 7 H. L. 





oe ———.]-—— BAMForD v. TURNLEY, No. 111, 
post. 
65. -]—No use of property which weuld 





be legal if due to a proper motive can become 
illegal because it is prompted by a motive which 
is improper or even malicious. 


68. —— 
The owner of land containing underground | No. 66, ante 


PART I. SECT. 6. 

66 i. Public nuisance—What amounts 
to.}—Omission to fence a well on 
private ground within eight yards of 
@ highway & open to it, is not punish- 


Mad. 280. 


able as a public nuisance.—R. v. 
ANTHONY EpasAN (1883), I. L. R. 6 


66 ii, ——- ——..}—R.. v. BYRAMJI 


NUISANCE. 


water, which percolates by undefined channels & 

flows to the land of a neighbour, has the right to 

divert or appropriate the percolating water within 
his own land so as to deprive his neighbour of it. 

His right is the same whatever his motive ma be, 

whether bond fide to improve his own land, or 

maliciously to injure his neighbour, or to induce 
his neighbour to buy him out.—BRADFORD CORPN, 

v. PIcKLES, [1895] A. C. 587; 64 L. J. Ch. 759; 

713 L. T. 353; 60 J. P. 3; 44 W. R. 1903 11 

TT; L. RR. 555 3 ll R. 286, H. L. 

Annotutions :—Refd. Jordeson v. Sutton, Southcoates & 
Drypool Gas Co., [1899] 2 Ch. 217; Mostyn v. Atherton 
(1899), 68 L. J. Ch. 629; Salt Union v. Brunner, Mond, 
[1906] 2 kK. B. 822; English v. Metropolitan Water Board, 
[1907] 1 K. B. 588. Mentd. Cochrane v. Smith pana), 
12 T. L. R. 78; Bradford v. Eastbourne Corpn. (1896), 
60 J. P. 5013; Murray v. Epsom L. B. (1896), 45 W. R. 
185; Pitts v. George (1896), 66 L. J. Ch. 1; Allen». Flood, 
1898] A. C. 1; Quinn v. Leathem, [1901] A. C. 495; 

usey vu. London Electric Supply Corpn., (1902) 1 Ch. 411 ; 
Kitzroy v. Cave, (1905] 2 K. B. 364; Dratt v. British 
Medical Assocn., [1919] 1 K. B, 244; Ware & De Freville 
v. Motor Trade Assocn., [1921] 3 K. B. 40. 


Sect. 6.—PUBLIC AND PRIVATE NUISANCES. 


66. Public nuisance — What amounts to.] — 
(1) A bill may be filed to restrain a public nuisance, 
without making the A.-G. a party, if pltf. sustains 
special damage from the nuisance. 

(2) I conceive that, to constitute a public nuis- 
ance, the thing must be such as, in its nature or 
its consequences, is a nuisance—an injury or a 
damage, to all persons who come within the sphere 
of its operation, though it may be so in a greater 
degree to some, than it is to others... . If, 
however, the thing complained of is such that it 
is a great nuisance to those who are more immedi- 
ately within the sphere of its operations, but is no 
nuisance or inconvenience whatever, or is even 
advantageous or pleasurable to those who are 
more removed from it, there, I conceive, it does 
not come within the meaning of the term public 
nuisance. ... A peal of bells may be, & no 
doubt is, an extreme nuisance, & perhaps an 
intolerable nuisance to a person who lives within 
a very few feet or yards of them ; but, to a person 
who lives at a distance from them, although he is 
within the reach of their sound, so far from its 
being a nuisance or an inconvenience, it may be a 
positive pleasure (KINDERSLEY, V.-C.).—SOLTAU 
v. DE HELD (1851), 2 Sim. N.S. 133; 21 L. J. Ch. 
153; 16 Jur. 326; 61 E.R. 291. 


Annotations :—As to (2) Apld. Gort v. Clark (1868), 16 W. R. 
569. Consd. Inchbald v. Robinson, Inchbald v. Bar- 
rington (1868), 20 L. I’. 109; Harrison v. Good (1871), 24 
L. T. 263. Refd. lt. v. Lister & Biggs (1857), Dears. & B. 
209; Crump v. Lambert (1867), L. lt. 3 bq. 409; Walker 
v. Brewster (1867), L. R. 5 Eq. 25; A.-G. v. Cambridge 
Consumers Gas Co. (1868), 4 Ch. App. 71; Roskell v. 
Whitworth (1871), 19 W. R. 804; Gaunt v. Fynney 

(1872), 8 Ch. App. 8; Winter v. Baker (1887), 3 T. L. ht. 

569. 


67. Private nuisance— What amounts to— 
Interference with any small number.|]—An indict- 
ment will not lie for that which is a nuisance only 
to a few inhabitants of a particular place.—R. v. 
LLOYD (1802), 4 Esp. 200; 170 E. R. 691. 
Annotations :—Retd. R.v. Webb (1848), 1 Den. 338. Mentd. 

R. v. Levy (1819), 2 Stark. 458. 

-.}—SoL_tau v. DE HEL, 





EDALJI (1887), I. L. R. 12 Bom. 437.— 
IND 


66 fii, ——- ——.}-—-R 
MUHAMMAD, KHAN, ETO. 
I. L. R. 6 Lah. 203.—IND. 


. v. NISAR 
(1915), 


Part II].—NUISANCES IN RESPECT OF PARTICULAR MATTERS. 





69. Breach of contractual obliga- 
tion.]|—A railway co. running tramcars along the 
streets of a town under an agreement with the 
corpn., which contained provisions as to over- 
crowding, are not guilty of a common nuisance in 
allowing their cars be overcrowded, their 
obligation being a contractual obligation ‘to the 
corpn., & not a duty to the public generally. 

The overcrowding was not a matter which 
affected the public as such, but only those members 
of the public who had obtained from applt.’s 
licences to enter the cars (per CuR.).—TORONTO 
Ry. Co. v. R., [1917] A. C. 630; 86 L. J. P. C. 
195; 1171..T. 579: 34T. L. RB. 1, Pec. 

‘Annotation : --—Mentd. Nadan v. K., [1926] A. C. 482. 

Remedies.|—See Part IV., post. 

ee ee Part IV., Sect. 2, sub-sect. 3, 
pos 





Sect. 7.—NUISANCE AND TRESPASS 
DISTINGUISHED. 

70. Nuisance consequential injury.|—-In an 
action on the case for digging ditches & diverting 
a watercourse, it shall be presumed, after verdict, 
that the injury was consequential.— LEVERIDGE v. 
HoOsKINs (1709), 11 Mod. Rep. 257; 88 EB. R. 1025 
Annotation :—Refd. Reynolds v. Clarke (1725), 2 Ld. Raym. 


71. —-— Trespass a direct wrong.]—'Trespass 
will not lie, but case, where a nuisance is occasioned 
by an act in other respects lawful. 

The difference between trespass & case is that 
in trespass pltf. complains of an immediate wrong 
& in case of a wrong that is the consequence 
of another act (FORTESCUE, J.).—REYNOLDS v. 

‘LARK (1725), Fortes. -y 212; 2 Ld. Raym. 
ae 8 Mod. Rep. 272; 1 Stra. 684; 92 EH. R. 
Annotations :—Refd. Scot v. Shepherd (1773), 2 Wain. BI. 
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892; Day v. Edwards (1794), 5 Term Rep. 648. Mentd. 
Gates v. ita eye)? ae 313; Leame v. Bray (1803), 
Kast, 593 opper v. Reeve (1817), 1 Moore, C. P. 407 

72. 


User of property so as to injure 
neighbouring property. ye distinction between 
trespass & case. . . . Immediate damage to pltf.’s 
property is a ground for trespass; consequential 
damage to it is a ground for case (per CurRn.).— 
HAWARD v. BANKES (1760), 2 Burr. 1114; 97 


E. R. 740. 

Annotations :—Distd. Smith ie enrick (1849), 7 C. B. 515. 
Refd. Scot v. ge herd (17 ish Wim. BI. 892; Ogle v. 
Barnes (1799), 8 Term Rep. 1 


73. el An action of 
nuisance is different from an action of trespass. 
An action of trespass is the action which was 
brought where the body or the land of a person 
had been invaded. An action of nuisance is the 
action which was brought where there was no 
invasion of the property of somebody else, but 
where the wrong of deft. consisted in so using his 
own land as to injure his neighbour’s (VAUGHAN 
WILtTJAMS, L.J.). 

(2) The cts. have always been unwilling in these 
cases of nuisance to hold that every nuisance, 
apart from the rule de minimis non curat lez, 
should be a cause of action. On the contrary, in 
all these cases of nuisance which involve a limita- 
tion of a man’s right to use his own land, the cts. 
will not enforce the alleged rights of pltf., unless 
that which has occurred is a substantial inter- 
ference with his comfortable or profitable occupa- 
tion of his dwelling-house, or warehouse, or house 
of business, as the case may be (VAUGHAN WIL- 
LIAMS, L.J.).—KINE v. JOLLY, [1905] 1 Ch. 480; 
74. J. Ch. 174; 92 L. T. 209; 53 W. RR. 462 ; 
21 T. L. R. 128; 49 Sol. Jo. 164, C. A.; affd. 
sub nom. JOLLY v. KINE, [19071 A. C. 1. WH. LL. 
Annotations :—As to (2) Consd. Hoare v. McAlpine, [1923] 

1 Ch. 167. Generally, Refd. Higgins v. Betts, [1905] 


2 Ch. 210; Paul v. Robson yet 83 L. J. P. C. 304; 
Davis v. Marrable, [1913] 2 Ch. 421. 


Trespass generally.|—See TRESPASS. 




















Part Il——Nuisances in respect of Particular Matters. 


SEcT. 1.—ANIMALS. 
See ANIMALS, Vol. II.. pp. 215, 216, 223, 233, 
234, 236-241, 250-252, 297, Nos. 113, 114, 154, 
222-224, 238-262, 325341, 671. 


SrcT. 2.—BRIDGES. 

74. When indictment lies—Bridge unfit for 
public uses—If built for use of public.|—A bridge 
built in a public way without public utility is 
indictable as a nuisance; & so it is if built colour- 
ably in an imperfect or inconvenient manner, 
with a view to throw the onus of rebuilding or 
repairing it immediately on the county.—R. v. 
West RIDING OF YORKSHIRE (INHABITANTS) 
(1802), 2 Kast, Hae 102 EK. R. 399. 

Annotations :—Ret Tt. v. Southampton County (1886), 
17 Q. B. D. Reid "Te Southampton County (1887), a 
Q. B. D. 590. Mentd. R. v. Bucks County (1819), 1 
a wee ; lt. v St. Benedict Cambridge eee a B. 

Ald. 447; NR. v. Oxfordshire (1825), 4 B. 194 ; 

i. v. Berry (1832), erg & Ad. 147; KR. v. a aacraee East 

(1843), 13 L. J.M.0.93; R.v. Now Sarum (1845), 7 Q. B. 

941; it v. Islo of oe (1850), 15 Q. B. 827; R. v. Hamp- 

shire (1887), 52 J. 


75. —— Old bridge pulled down—Before new 
one passable.|—-The justices of Dorset having, 
under Bridges Act, 1803 (c. 59), contracted for 
the building of a new bridge in a different site, 


in lieu of the old one, which was ruinous; & having 
directed the old bridge to be taken down before 
the new one was passable, for the benefit of the 
old materials to be used by the contractor in 
finishing the new bridge; this ct. refused a writ 
of prohibition to them, to restrain them from 
pulling down the old before the new bridge was 
passable ; though there were strong affidavits of 
the inconvenience & loss to be sustained by the 
neighbourhood in being obliged to use a round- 
about way in the interval ; referring the complain- 
ants to the ordinary remedy by indictment, if 
the pulling down the old bridge, under these 
circumstances, were a nuisance, & seeing no 
occasion to interfere by applying a prompt remedy 
of a novel kind in modern practice.—R. v. DORSET- 
SHIRE JJ. (1812), 15 East, 594; 104 E. R. 967. 

76. Repair & reconstruction of bridge—Right 
to create nuisance—Exercise of statutory duty.]— 
Held: defts. being bound to repair & reconstruct 
a bridge passing over a canal were liable in doing 
so to raise it so as to prevent it from being a 
nuisance & an obstruction to navigation.— 
NORTH STAFFORDSHIRE Ry. Co. v. HANLEY CORPN. 
(1909), 73 J. P. 477; 26T. L. R. 20; 8. G. R. 
375, C. A. 

Bridges generally.|—-See Hiauways, Vol. XXVI., 
pp. 571 et seq. 
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SEcT. 3.—DANGEROUS PROPERTY. 

Omission to fence dangerous places—Excavation 
adjoining highways.|—See BOUNDARIES, Vol. VIT., 
PP: 283-286, Nos. 138-151; Hia@Hways, Vol. 

XVI., p. 441, No. 1582. 

Excavations not adjoining highways.|— 
See BOUNDARIES, Vol. VII., pp. 288, 289, Nos. 
164-168. | 

Duty to fence quarries near highway.|— 
See MINES, Vol. XXXIV., pp. 749, 750, Nos. 
1228-1233. 

Dedication of highway subject to obstruction.|— 
Se HicHways, Vol. XXVI., p. 442, Nos. 1589, 

90. 

Omission to keep premises in repair—Want of 
repair amounting to public nuisance.|—See LAND- 
LORD & TENANT, Vol. XXXI., pp. 344-346, Nos. 
4867-4891. 

—— Want of repair not amounting to public 
nuisance.|— See LANDLORD & TENANT, Vol. XX XI., 
pp. 347, 348, Nos. 4892-4905. 

Danger to persons on highway.|—See 
HIGHWAYS, Vol. XXVI., p. 433, Nos. 1517-1519. 

Wreck in fairway.|—See SHIPPING. 

Dangerous articles.| See NEGLIGENCE, pp. 56-58, 
ante ; SALE OF Goops. 











SrEcT. 4.-—EASEMENTS. 

See, generally, KASEMENTS, Vol. XIX., pp. 7-209. 

Right to light.|—-See HWAsSEMENTs, Vol. XIX., 
pp. 123-145, Nos. 828-994. 

Right to passage of air.|—See EASEMEN'rs, Vol. 
XIX., pp. 174-176, Nos. 1238-1270. 

Right to privacy.|—See EASEMENTS, Vol. XIX., 
p. 180, Nos. 1298-1302 ; CompuLSORY PURCHASE 
OF LAND, Vol. XI., p. 145, No. 289. 

Right to prospect or view.|——See EASEMENTs, 
Vol. XIX., pp. 180, 181, Nos. 1303-1315. 


SEecT. 5.—ELECTRICAL SUPPLY. 
See ELEcTRIc LIGHTING, Vol. XX., pp. 209-212, 
Nos. 65-77. 


SEcT. 6.—EXERCISE OF STATUTORY POWER. 

77. Authority permissive not imperative 
Exercise without prejudice to rights of others.]— 
Wherever according to the sound construction 
of a statute, the legislature has authorised a pro- 
prietor to make a particular use of his land, & 
the authority given is in the strict sense of law 
permissive merely, & not imperative, the legis- 
lature must be held to have intended that the use 
sanctioned is not to be in prejudice of the common 
law right of others 

Where the effect of British Columbian legis- 
lation was to authorise resps. to irrigate their soil 
by the compulsory diversion of water from any 
adjacent stream, lake or river, by conveying it 
over lands which do not belong to them, & to run 
the surplus water after irrigation through adjacent 
lands by means of flumes, ditches or drains, all 
subject to provisions for compensation, & resps. 
brought water upon their land in such manner 
as to be the substantial cause of damage to 
applt.’s line of railway by causing a slide of their 





PART II. SECT. 9, SUB-SECT. 1. 


a. General rule.J—The occupant of a 
dwelling-house is entitled to damages 
& to an injunction when the ordinary 


comfort of his existence has been 
materially interfered with b 
vibration caused to his dwe 
working of deft.’s machinery set up in 
a neighbouring factory, & by reason of 


NUISANCE. 


land :—Hfeld : in the absence of provisions show- 
ing an intention on the part of the legislature to 
fae away applts.’ right to protect their property 
from invasion, they were entitled to an injunction 

revent resps.’ user of the water in disregard 
their common law obligation to do no damage 
applts.’ land.—CANADIAN Pactiric Ry. Oo. v. 
PaRKE, [1899] A. C. 585; 68 L. J. P. 0. 89; 81 
L. T. 127; 48 W. R. 118; 15 T. L. R. 427, P. C. 
Annotations :—Refd. A.-G. v. porehesver Corpn. (1905), 93 


to 
of 
to 


L. T,. 290; West v. Bristol Tram & Carriage Co. (1908), 
72 J. P. 145; Hanley v. Edinburgh Corpn. (1913), 77 
J.P. 233. Mentd. Metropolitan Wator Board v. Solomon, 


[1908] 2 Ch. 214. 
By public authorities, bodies & officials.]|—Sec 
PUBLIC AUTHORITIES, & Titles passim. 


SEcT. 7.—GASWORKS. 
See Gas, Vol. XXV., pp. 485-488, 495, Nos. 
89-101, 133, 134. 


Sect. 8.—HIGHWAYS. 
See HiGHways, Vol. XXVI., pp. 413-460, 569, 
Nos. 1330-1760, 2614-2618. 


Sect. 9.—NOISE AND VIBRATION. 
SuB-sEcT. 1.—COMMERCIAL OPERATIONS. 

78. Circular saw.]|—Where the injury sought 
to be restrained has been completed before the 
filing of the bill, & pltf. has, in the first instance, 
demanded damages, the ct. will not grant a man- 
datory injunction even where the injury is sub- 
stantial but will direct an inquiry as to damages. 

The noise & vibration occasioned by a steam 
engine & circular saw considered an annoyance 
amounting to a nuisance, in respect of which an 
inquiry as to damages was granted.—GORT 
(VISCOUNTESS) v. CLARK (1868), 18 L. T. 343; 


16 W. R. 569, L. JJ. 

Annotations :—Apld. Roskell v. Whitworth (1871), 19 W. Rt. 
804. Refd. Shelfer v. City of London Electric Lighting 
Co., Meux’s Brewery Co, ». City of London Electric 


Lighting Co., [1895] 1 Ch. 287. 
-|— HUSEY v. (1895), 11 


79. 
T. L. R. 221. 

80. Steam hammer.|—If the ct. be satisfied 
of the existence of a nuisance which it has the 
power to abate or redress, whether the nuisance 
be public or private, the ct. will exercise its 
authority without sending the matter to be tried 
before a jury. 

The ct. has still power, even since the passing 
of 25 & 26 Vict. c. 42, to direct issues of fact to 
be tried before a jury; but the ct. will not do so 
unless the issue be one which the ct. feels itself 
incompetent to decide, or some inexorable neces- 
sity requires that a jury should be resorted to in 
order to do complete justice. 

The ct. must deal with the question of nuisance 
or no nuisance as it would deal with any other 
question within its jurisdiction. If the evidence 
is satisfactory to the mind of the ct., the ct. will 
at once decide upon it; if not, the ct. will send 
the matter to a jury. 

W., the proprietor of an iron & steel manu- 
factory at Manchester, commenced in May, 1868, 


BAILEY 








noise therefrom.—O’KEEFE v. POPE 
(1910), 9 Nfid. L. I. 442.—NFLD, 


WARNER'S, LTD. v. 
(1905), 


reason of 
by the MAIRIGSOR, AR 


b. e td 
LYTTELTON TIMES Co., LTD. 
25 N. L. Z. L. RR. 746.—N.Z, 


Part [I.—NvISANCES IN RESPECT OF PARTICULAR MATTERS. 


the use of a steam hammer, which was challenged 
by R. & others, trustees of a Roman Catholic 
chapel, as a nuisance, disturbing the congregation 
in their devotions & interfering with the business 
of the schools & the comfortable enjoyment of 
the rectory house. 

On bill filed by R. & others to restrain the 
nuisance, deft. alleged inier alia that the nuisance 
was a public nuisance, & should have been pro- 
ceeded against by indictment :—Held: the ct. 
had jurisdiction on bill filed to give relief: & the 
ct. accordingly directed an injunction, as well as 
an inquiry as to damages.—ROSKELL v. WHIT- 
WORTH (1871), 19 W. R. 804, L. JJ. 

81. -|—The bill prayed that deft. might 
be restrained from working a steam hammer in 
such a way as to cause a nuisance or injury to 
pltf. & his premises. The Master of the Rolls 
considered that a nuisance was caused by machinery 
other than the steam hammer, & granted an in- 
junction to restrain deft. from so conducting his 
works as to cause injury, damage, or annoyance 
to pltf. as owner or occupier of the premises :— 
Held: the injunction should be granted in the 
terms of the prayer in the bill, & decree varied 
accordingly.—GoosE v. BEDFORD (1873), 21 W. R. 
44y,L G&L. J. 

82. Steam engine.|—GortT (VISCOUNTESS) v. 
CLARK, No. 78, ante. 

83. -——-.|—-A nuisance by noise, supposing 
malice to be out of the question, is a question of 
degree. It is not every occasional & accidental 
noise more loud or harsh than usual, that will 
entitle a pltf. to an injunction where the general 
case of ‘‘ habitual nuisance ”’ is not satisfactorily 
proved. 

Deft. in Jan. 1865, erected a steam engine in a 
shed adjoining the stable belonging to pltfs., 
by which the stable was rendered unfit for horses, 
& some inconvenience occasioned in pltfs.’ dwell- 
ing-house. No complaint was made by pltfs. 
until June, 1870 :—Held: an injunction could 
not be granted under the circumstances to restrain 
deft. from working the engine.—GAUNT v. FYNNEY 
(1872), 8 Ch. App. 8; 42 L. J. Ch. 1223; 27 L. T. 
569; 37 J.P. 100; 21 W. R. 129, L. C. 
Annotations :—Consd. leinhardt rv. Mentasti (1889), 42 

Ch. D. 685; Gosnell v. Aerated Bread Co. (1894), 10 

T. L. R. 661; Sanders-Clark v. Grosvenor Mansions Co. 

& D’Alcssandri (1900), 82 L. 'T. 768. Refd. Byass v. 


Bettam (1885), 2'T. L. R88; Rogers». G. N. Ry. (1889), 
53 J.P. 484; Christie v. Davey, [1893] 1 Ch. 316; Heath 





v. Brighton Corpn. (1908), 98 L. T. 718. Mentd. Full- 
wood v. Fullwood (1878), 9 Ch. D. 176. 
-]}— Beaumont v. EMERY, [1875] 





84. 

W.N. 106, L. JJ. 

85. Forge.|—GuLuLick v. TREMLETT (1872), 20 
W. KR. 358. 

86. Printing machinery.] — Pltfs., a firm of 
solrs., were the owners & occupiers of offices 
adjoining defts.’ steam printing works, which had 
been working from 1848 to May, 1875, without 
any complaint by pltfs. of nuisance occasioned 
by the noise & vibration of the machinery, though 
a slight noise & vibration could at times be heard 
& felt. In May, 1875, defts. made some altera- 
tion in their machinery, which pltfs. contended 
increased the noise & vibration, & they accordingly 
commenced an action for an injunction to restrain 
defts. from working their machinery so as to 
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occasion a nuisance to pltfis. :—Held: pltfs. were 
entitled to an injunction restraining defts. from 
working their machinery so as to occasion a nuis- 
ance or injury by vibration to any greater degree 
than had previously been occasioned up to May, 
1875. Semble: the fact that noise & vibration 
from machinery has never been complained of for 
more than twenty years, does not deprive a neigh- 
bour of his right to prevent any increased noise, 
even though such increase be slight.—HEATHER 
v. PARDON (1877), 37 L. T. 393. 

87. ——.]—SMITH v. JAFFRAY (1886), 2 T. L. R. 
480, D.C. 





-.\—PoLsvE & ALFIERI, LTD. v. RUSH- 
MER, No. 405, post. : 

89. Breakwater construction.] — HOWLAND v. 
rhe eg HARBOUR Boarp (1898), 14 T. L. R. 355, 

90. Aeroplane engine factory.] — Injunction 
granted to restrain noise caused by the manu- 
facture of aeroplane engines which was a serious 
interference with the comfort of pltfs. & their 
families in the occupation of their houses in a 
residential district, according to the ordinary 
notions prevalent amongst reasonable Lnglish 
men & women.—BOSWORTH-SMITH v. GWYNNES, 
Lrp. (1919), 89 L. J. Ch. 368; 122 L. T. 15. 

91. Building operations—Hammering.|—WEBB 
v. BARKER, [1881] W. N. 158. 
Steam crane.|—BROWNING v. HAK- 
ROD’S STokEs, Lrp. (1902), Times, Aug. 13, C. A. 
marae oie :—-Refd. Clark v. Lloyd’s Bank, (1910), 79 L. J. 

° oe 


93. Pile driving—By night.|—In  con- 
ducting building operations it is not reasonable & 
proper to do pile driving by night so that residents 
in an adjoining building cannot sleep, & such con- 
duct is liable to be restrained by injunction.— 
DE KeEyskErR’s RoyvaL Horet, Lrp. v. SPICER 
a Lrp. & MINTER (1914), 30 T. L. R. 

ol. 

94. 
No. 340, post. 

95. Dairy—Clanging churns.|—-FANSHAWE  v. 
LONDON & PROVINCIAL Dariry Co. (1888), 4 
T. L. R. 694. 

Annotation :—Refd. Tinkler v. Aylesbury Dairy Co. (1888), 

5T. L. R. 52. 


96. .|—As to the alleged noise 
from the engine, though there is some evidence, 
the charges made in the pleadings are exaggerated 
& the evidence of personal discomfort is slight 
& shows no nuisance during the night. The noises 
made by defts.’ carts in the streets might also 
be put aside. There is some noise occasioned, 
even in the night hours; but if that stands alone 
it will not justify the interference of the ct., nor 
is it a sufficient make weight. In the day time 
the cart noise is merged in the greater din of the 
street traffic. There remains then, the charge 
of nuisance by rattling cans & milk churns inside 
the dairy co’s. premises. Complaint is made, 
not so much with regard to the placing of the cans 
& churns in the carts, as in respect of depositing 
them on the platform & rolling them about. 
think there is sufficient evidence to show that this 
noise caused depreciation in the value of pltf.’s 
property & interfered with the personal comfort 
of the dwellers . . . assuming the fact of general 














|—Hoare & Co. v. MCALPINE, 











82 i. Steam engine.}—Defts. intro- 
duced steam power, which complainant 
alleged caused vibration & smoke which | as to d 


interfered with his enjoyment of his | able enjoyment of 


must be made perpetual to restrain 
defts. from so oporating their factory 
h complainant’s comfort- 
is home either by 


c. Operation of * joy wheel.’’)|-—KFEIL 
v. Ross (1910), 13 e L. R. 512.—CAN. 


d. Gas engine. }—Vibration due to the 


roperty, & caused an injunction to | tremulous motion or thumping, or by | working of a e e, whereby the 
ssue restrai them from so using | causing disagreeable noises.—ALLEY v. etructues of the adjotning remises was 
their factory as to cause the annoyance | DUCHEMIN (1880), 2 P. E. I. 340.— | injured & the comfort of its occupants 


complained of :—Held; the injunction | CAN. 


affected, constituted a nuisance which 
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Sect. 9.—Noise and vibration: Sub-secls. 1 & 2, 
-10 &@ 11: Sub-sects. 1,2 & 3.] 


depression in value there is over & above that 
depreciation caused by the noises in the dairy 
co’s. business. On account of that, persons 
have been driven away from, or not attracted to, 
the neighbourhood. On this ground alone I 
would have been prepared to give relief. But 
on the ground of interference with personal com- 
fort there is a nuisance in respect of which relief 
must be granted (KEKEWICH, J.).—TINKLER Vv. 
AYLESBURY Dairy Co., Lrp. (1888), 5 T. L. R. 52. 

97. Loading carts.|—Defts. had, since July, 
1894, carried on the business of newspaper for- 
warding agents at premises in the City of London. 
Pitfs. were respectively the leaseholders & the 
part occupiers of certain residential premises 
erected in 1886, & which were opposite to defts.’ 
premises. The occupying pltfs. & others of the 
tenants of pltfs.’ premises had been so disturbed 
by the noise of defts.’ carts & the shouts of their 
drivers & other of defts.’ employees between 
2am. & 6 a.m. that they were in many cases 
unable to sleep; & some of plitfs.’ tenants had in 
consequence Ieft & others had threatened to leave : 
—Held: defts.’ business had caused a nuisance 
by noise so continuous & of such a character as 
to entitle pltfs. to an injunction.— BARTLETT v. 
MARSHALL (1896), 60 J. P. 104; 44 W. KR. 251; 
40 Sol. Jo. 99. 

98. Poultry farm-—-Cock crowing.}]—-In an 
action for an injunction to restrain a nuisance 
caused by a poultry farm & cock crowing, defts. 
pleaded a previous action against them by pltf.’s 
predecessor in title which was compromised & 
stayed :—Held: (1) there was no privity of estate 
& the action could be maintained ; (2) there was 
no actionable nuisance.—Hunt v. Cook (W. H.), 
LTD. (1922), 66 Sol. Jo. 557. 

Animals.}—-See ANIMALS, Vol. II., pp. 251, 252, 
Nos. 337-341. 

Electric generators.|— See ELECTRIC LIGHTING, 
Vol. XX., pp. 209, 210, Nos. 66-70. 

oe theatres & amusements.]|—Scee Sect. 17, 
post, 








SUB-SECT. 2.—QOPERATIONS UNCONNECTED 
WITH COMMERCE. 

99. Church belis.|.—SoL_Tau v. DE HELp, No. 
66, unte 

100. —-—.]—-IITARDMAN v. HOLBERTON, [1866] 
W.N, 379. 

101. Dancing.]|—JENKINS v. JaAcKSON, No. 590, 
post. 

102. Music lessons.]|—CuRIsTIE v. DAVEY, No. 
360, post. 


103. Day nursery.|—Moy v. Stoop, No. 9, ante. 


NvISANCE. 


Sect. 10.—NEIGHBOURING OWNERS. 
See Part III., post. 


Sect. 11.—OFFENSIVE TRADES. 
SuB-sEcT. 1.—INJURY TO HEALTH. 


104. Whether necessary to constitute trade a 
nuisance.}—J puted reer (1628), Hut. 189; 
2 ay 3 de e e 
Sone an S tenal Fleming v. Hislop (1886), 11 App. 

Cas. 686. Befd. Bamford v. Turnley (1862), 3 B. & 8. 

66. Mentd. Bradley v. Gill (1688), 1 Lut. ou. 

105. .|—To constitute a nuisance... - 
the grievance must either be destructive to the 
general health of the inhabitants or render their 
dwellings uncomfortable or untenantable (HEATH, 








J.).—R. v. DAVEY (1805), 5 Esp. 217; 170 E. R. 
791, N. P. a 
106. J—To support an indictment for a 


nuisance, it is not necessary that the smells pro- 
duced by it, should be injurious to health, it is 
sufficient if they be offensive to the senses. 

It is not necessary that a public nuisance should 
be injurious to health ; if there be smells offensive 
to the senses that is enough, as the neighbourhood 
has a right to fresh and pure air. It has been 
proved that a number of other offensive trades are 
carried on near this place .. . but the presence 
of other nuisances, will not justify any one of them 
(ABBOTT, C. J.).—R. v. NEIL (1826), 2 0. & I ‘ 485. 

07. J—A.-G. v. FRANCIS (1874), 1 Seton's 
Judgments & Orders, 7th ed. 595, 601, L. J. ; 

108. .J—Pltfs., who respectively owned & 
occupied a dwelling-house, obtained an injunction 
against defts., owners of a sewage farm about 800 
yards south-west of pltfs.’ premises, restraining 
defts. from conducting their sewage farm so as 
to cause offensive smells & vapours in pltfs. 
premises.—BAINBRIDGE  v. CHERTSEY URBAN 
Councin (1914), 84 L. J. Ch. 626; 79 J.P. 134 § 
13 L. G. R. 935. 


Annotation :-—Refd. G.C. Ry. v. Doncaster R. D.C. (1917), 62 
Sol. Jo. 212. 











SUB-SECT. 2.—POLLUTION OF ALR. 
See Part III., Sect. 3, sub-sect. 2, post. 


SuB-SECT. 3.—REASONABLE CONDUCT OF TRADE 
AND EFFORT TO AVOID NUISANCE. 

109. Whether amounting to defence.:—-W ALTER 
v. SELFE, No. 1, ante. hs 

110. .j—In an action for a nuisance arising 
from the burning of bricks on deft.’s own land near 
to pltf.’s dwelling house, the judge told the Jury 
that no action lies for the reasonable use of a 
lawful trade in a convenient & proper place, even 








night be restrained by interdict, not- | to the teaching ; 


deft.’s use of the 


from continuing the nuisance of band 


withstanding that the premises were 
situated in an industrial district of 
Glasgow.—M‘Ewan v. STEEDMAN & 
M‘ ALISTER, (1912) S. C. 156.—SCOT. 


PART II. SECT. 9, SUB-SECT. 2. 

99 i. Church bells.j|—The ringing of a 
church bell in the cmd InNOIT . hours 
of Sundays & public holidays such 
& inanner as to disturb persons residing 
in the neighbourhood may be a legal 
nuisance ; whether it is so or not is a 
question of fact, depending, among 
other things, on the degree of dis- 
turbance caused.—HADDON v. LYNCH, 
[1911] NV; L. R. 230.—AUS. 

102 1. Music lessons.J)—Held: the 
noise to which objection was taken was 
reasonably connected with & incidental 


premises was not an unreasonable one ; 
& to offend against the law, the teach- 
ing of music in such premises must be 
done in a manner which beyond fair 
controversy ought to be regarded as 
unreasonable; an injunction would 
break up deft.’s business, & it would be 
better that pitf. should be compensated 
in damages if he was entitled to 
recover; & the injunction was refused. 
an 70.L. 12.207 ; 30. W. R. 243.— 


©. Leligious mectings.}—Held: as 
persons may lawfully assemble for the 
purpose of religious worship the sounds 
proceeding from such services as 
ordinarily conducted cannot be a 
nuisance, but defts. must be restrained 


playing cither with or without the 
accompaniment of singing. MCKENZIE 
v. POWLEY, [1916] S. A. L. lt. 1.—-AUS. 


PART Il. SECT. 11, SUB-SECT. 1. 


f. General rule.J—--WHITEHEAD | ¥, 
ViIcTOR LEGUO CHEMICAL Co. Pry., 
LTD., {1926} Vv. L. It. 267 H 47 A. lL. I. 


g. General rule.j—Ileld: defenders 
should only be interdicted ‘“ from 
burning or calcining the heaps in any 
manner so as to occasion material dis- 
comfort & annoyance to pursuers ’’ thus 
leaving it open to defenders to use any 
innocuous mode of burning that might 


Part IJ.—NUISANCES IN RESPECT OF PARTICULAR MATTERS. 


though some one may suffer inconvenience from 
its being so carried on; & he left to them two 
questions—(a) was the place in which the bricks 
were burned a proper & convenient place for the 
purpose, (b) if they thought the place was not 
& proper place for the purpose, then, was 
the nuisance such as to make the enjoyment of 
life & property uncomfortable :—Held: no mis- 
direction.— HOLE v. BARLOW (1858), 4 C. B. N.S. 
J34 5; 27 L. J.C. P. 207; 22 J. P. 530; 4 Jur. 
N.S. 1019; 6 W. R. 619; 140 E. R. 11133; subd 
nom. HOLL v. BARLOW, 31 L. T. O. S. 134. 
Annotations :—Folld. Pinckney v. Ewens (1861), 4 L. T. 
741. Distd. Stockport Waterworks Co. v. Potter (1861), 
7H. & N. 160; Beardmore v. Tredwell (1862), 3 Giff. 683. 
Overd. Bainford v. Turnley (1862), 3 B. & S. 66 F. 
Cavey v. Ledbitter (1863), 13 C. B. N. 8. 470. Consd. 
& S. 608. 
th v. Hill (1863), 13 C. B. 


‘Tipping v. St. Helen’s Smelting Co. (1863), 4 B. 
pid. Wanstead L. B. of He 
N. 8.479. Consd. Crump v. Lambert (1867), L. R. 3 Eq. 
Luscombe v. Steer (1867), 17 L. T. 229; Shotts 


409 ; 
Iron Co. v. Inglis (1882), 7 App. Cas. 518. Refd. Brand v. 
B. 223 ; 


Hammersmith & City Ry. (1867), L. R. 2 Q. 

Fleming v. Hislop (1886), 11 App. Cas. 686. Hole v. 

Barlow has been long since overruled (LORD HALSBURY) ; 

ie Iohardt Hiern a oo) 42 Ch. D. 685. Mentd. Re 

J no ; 913K. 8B. 649; A.-G. 0. A 

Royal Hotel, (1920 A. C. 508. eT eyeeks 

111. -]}—Where a man, by an act on his 
own land, such as burning bricks, causes so much 
annoyance to another in the enjoyment of a 
neighbouring tenement as to amount primd facie 
to a cause of action, it is no answer that the act 
was done in a proper & convenient spot, & was a 
reasonable use of the land. The fitness of the 
locality does not prevent the carrying on of an 
offensive, though lawful, trade from being an 
actionable nuisance; but whenever, taking all 
the circumstances into consideration, including 
the nature & extent of pitf.’s enjoyment before 
the acts complained of, the annoyance is 
sufficiently great to amount to a nuisance, an 
action will lie whatever the locality may be. 

I do not think that the nuisance for which an 
action will lic is capable of any legal definition 
which will be applicable to all cases & useful in 
deciding them. The question so entircly depends 
on the surrounding circumstances, the place where, 
the time when, the alleged nuisance, what the 
mode of committing it, how, & the duration of it, 
whether temporary or permanent, occasional or 
continual, as to make it impossible to lay down 
any rule of law applicable to every case & which 
also will be useful in assisting a jury to come to a 
satisfactory conclusion, it must at all times be a 
question of fact with reference to all the circum- 
stances of the case (POLLOCK, C.B.).—BAMFORD v. 
TURNLEY (1862), 3 B. & S. 66; 81 L. J. Q. B. 286 ; 
6L. T. 721; 9Jur. N.S. 377; 10 W. R. 803; 122 
KH. R. 27, Ex. (Ch. 

Annotations :—Folld. Cavey 7. Ledbitter (1863), 13 C. B. 
N.S. 470; Tipe v. St. Helen’s Smelting Co. (1864), 4 

-& S. 616. Consd. Brand v. Hammersmith & City Ry. 
(1867), L. R. 2 Q. B. 223. Expld. Luscombe v. Steer 
(1867), 17 L. T. 229. Apprvd. Shotts Iron Co. v. Inglis 
(1882), 7 App. Cas. 518; Fleming v. Hislop, (1886), 11 
App. Cas. 686. Consd. Reinhardt v. Mentasti (1889), 42 
Ch. D. 685. Apld. A.-G. Vv. Cole, (1901) 1 Ch. 205. Consd. 
Colwell v. St. Pancras B. C., [1904] 1 Ch._707; Heath v. 

Brighton Corpn. (1908), 98 L. T. 718; West v. Bristol 

Tram. Co., [1908) 2 K. B.14; Bedford v. Leeds Corpn. 

Mae 77 J. P. 430. Refd. Wanstcad L. B. of Health v. 

Vill she 0e)s 13 C. B. N. S. 479; Grosvenor Hotel Co. v. 

Hamilton, [1894] 2 Q. B. 836; Lyons v. Wilkins, [1899] 

1 Ch. 255; Knight v. Isle of Wight Electric Light & 

Power Co. (1904), 73 L. J. Ch. 299; Clark v. Lioyd’s Bank 

(1910), 79 L. J. Ch. 645; Mudge v. Penge U. C. (1916), 

86 L. J. Ch. 126. 

112. .]}—A nuisance occasioned by pol- 
luting the waters of a river, by discharging the 
refuse of a mill into the stream, cannot be justified 








oe) 





h. amare }—The 
keeping m 


be desired.— FLEMING v. HISLOP (1886), 
43; ay be 
regulated within a 


13 R. (Ct. of Sess.) (H. L.) ; 23 
Sco. L. ht. 491.— SCOT. 


burgh as not to be 
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on the ground that the trade carried on in the mill 

was useful to the community, unless it be shown 

that it was carried on in a reasonable manner & in 

a proper place.—STOCKPORT WATERWORKS Co. v. 

Porrer (1861), 7 H. & N. 160; 31 L. J. Ex. 9; 

26 J. P.56; 7 Jur. N.S. 880; 158 E. R. 433. 
118. .|—It is no answer to an action for a 

nuisance in burning bricks so near to pltf.’s 

dwelling house as to cause substantial annoyance 

& discomfort to himself & his family, that the act 

complained of was done at a convenient time & 

place. Therefore, in such a case, the refusal of 
the judge to leave it to the jury to say whether 
the bricks had been burned in a convenient place 
for the purpose, is no misdirection. The Judge 
having directed the jury to find for pltf., if there 
was annoyance to a substantial degree :—Held : 
in accordance with the decision of the Ex. Ch. in 

Bamford ve. Turnley, No. 111, ante, a proper 

direction.—CAVEY v. LEDBITTER (1863), 13 C. B. 

N.S. 470; 32 L. J. C. P. 104; 9 Jur. N.S. 798; 

143 E. R. 187. 

.1nnotations :—Consd. Roskell v. Whitworth (1871), 19 
W. lt. 804. Refd. Shotta Jron Co. v. Inglis (1882), 7 App. 
Cas. 518; Bedford v. Leeds Corpn. (1913), 77 J. P. 430. 
114. .|—In order to constitute a nuisance 

there must be, not merely a nominal, but such a 

sensible & real damage as a sensible person, if 

subjected to it, would find injurious, regard being 
had to the situation & mode of occupation of the 
property injured. 

Semble: if a man builds a rolling mill close to 
inhabited cottages, so that the vibration produced 
by the hammers cracks the walls of the cottages, 
& the noise of the mill causes them to become & 
remain uninhabited, he cannot justify these in- 
juries, on the ground that they were caused by 
him in the reasonable & proper exercise of his 
trade in a reasonable & proper place.—ScotTt v. 
FirTH (1864), 4 F. & F349; 10 L. T. 240, N. P. 
Anon :—Consd. Reinbardt v. Mentasti (188%), 42 Ch. 

. we 


115. -|—Where no right by prescription 
exists to carry on a particular trade, the fact that 
the locality where it is carried on is one generally 
employed for the purpose of that & similar trades, 
will not exempt the person carrying it on from 
liability to an action for damages, in respect of 
injury created by it to property in the neighbour- 
hood. 

A. brought an action against B. for injury done 
to the trees, shrubs, etc., on his, A.’s, land by the 
vapours, etc., exhaling from B.’s smelting works. 
The jury found that A.’s property had been injured 
by such vapours, etc :—Held: B. was liable for 
this injury, notwithstanding the fact that the 
smelting was an ordinary business carried on in a 
proper way & in as good a manner as possible, & 
there were many other manufactories in the 
neighbourhood, & the whole district around A.’s 
land was more or less injured by the vapours, etc., 
from such manufactories. 

It is a very desirable thing to mark the difference 
between an action brought for a nuisance, upon 
the ground that the alleged nuisance produces 
material injury to the property, & an action 
brought for a nuisance on the ground that the thing 
alleged to be a nuisance is productive of sensible 
personal discomfort. With regard to the latter, 
namely, the personal inconvenience & inter- 
ference with one’s enjoyment, one’s quiet, one’s 
personal freedom, anything that discomposes or 
injuriously affects the senses or the nerves, whether 











nx 


business of cow a nuisance.—MANSON_ vv. FORREST 
sO conducted & (1887), 14 R. (Ct. of Sess.) 802; 24 
Sc. L. R. 57 8.—-SCOT. 
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Sect. 11.—Offensive trades: Sub-sects. 3, 4, 5 & 6.) 


that may or may not be denominated a nuisance 
must undoubtedly depend greatly on the circum- 
stances where the thing complained of actually 
occurs. If a man lives in a town, of necessity he 
should submit himself to the consequence of those 
obligations of trade which may be carried on in 
his immediate locality, which are actually neces- 
sary for trade & commerce, also for the enjoyment 
of property & for the benefit of the inhabitants 
of the town & of the public at large. If a 
man lives in a street where there are numcrous 
shops, & a shop is opened next door to him, 
which is carried on in a fair & reasonable way, he 
has no ground for complaint, because to himself 
individually there may arise much discomfort from 
the trade carried on in that shop; but when an 
occupation is carried on by one person in the 
neighbourhood of another, & the result of that 
trade, or occupation, or business is material 
injury, then unquestionably, arises a very different 
consideration; & I think that in a case of that 
description, the submission which is required from 
persons living in society to that amount of dis- 
comfort which may be necessary for the legitimate 
& free exercise of the trade of their neighbours, 
would not apply to circumstances, the immediate 
result of which is sensible injury to the value of 
the property. ... The word ‘ suitable’ un- 
questionably cannot carry with it this consequence 
—that a trade may be carried on in a particular 
locality the consequence of which trade may be 
injury & destruction to the neighbouring pro- 
perty (LORD WESTBURY, C.). 

Everything must be looked to from a reasonable 
point of view: therefore the law does not regard 
trifling & small inconveniences but only regards 
sensible inconveniences which sensibly diminish 
the comfort, enjoyment or value of the property 
which is affected (LORD WENSLEYDALE. ).—ST. 
HELEN’s SMELTING Co. v. TrpPING (1865), 11 
II. L. Cas. 642; 35 L. J. Q. B. 66; 12 L. T. 776; 
29 J. P. 579,11 Jur. N.S. 785; 13 W. R. 1083; 
ll E. R. 1483, H. L.; affg. S.C. sub nom. Tippina 
: ane oe SMELTING Co. (1864), 4 B. & S. 616, 

ax. Ch. 
Annotations :—Consd. Brand v. Hammersmith & City Ry. 

(1867), L. HR. 2 Q. B. 223; Cooke v. Forbes (1867), L. ht. 

5 Eq. 166; Crump v. Lambert (1867), L. It. 3 Kq. 409. 

Apld. Crossley v. Lightowler (1867), 2 Ch. App. 478; 

Gaunt v. Fynney (1872), 8 Ch. App. 8. Consd. Saville v. 

Kilner (1872), 26 L. T. 277. Distd. Benjamin v. Storr 

(1874), 43 L. J.C. P. 162. Apld. Salvin v. North Brance- 

peth Coal Co. (1874), 9 Ch. App. 705. Consd. Blair & 

Sumner v. Deakin, Eden & Thwaites v. Deakin (1887), 57 

L. TI. 522; Fanshawe v. London & Provincial Dairy Co. 

(1888), 4 T. L. R. 694.. Apld. Rushmer v. Polsue & 

Alfieri, [1906] 1 Ch. 234. Consd. Heath v. Brighton Corpn. 

(1908), 98 L. I. 718. Refd. A.-G. v. Bradford Canal 

Proprictors (1866), L. R. 2 Eq. 71; Dent v. Auction Mart 

Co., Pilgrim v. Same, Mercer’s Co. v. Same (1866), L. R. 

2 Eq. 238; Smith v. Thackerah (1866), L. Rt. 1 C. P. 

564 ; Luscombe v. Steer aed 17 L. T. 229; Inchbald 

7 Robinson, Inchbald v. Barrington (1868), 20 L. IT. 109; 

Roskell v. Whitworth (1870), 5 Ch. App. 459; Colls v. 

Home & Colonial Stores, [1904] A. C. 179; Bosworth- 

Smith v. Gwynnes (1919), 122 L.T.15. Mentd. Croydon 

Corpn. v. Postmaster-General (1910), 74 J. P. 424. 

116. -|—R. S. C., Ord. 36, r. 26, applies to 
cases where cts. of law & equity had concurrent 
Jurisdiction. Where deft. desires a jury, r. 26 
is not to be put in force without special reason. 
In an action to restrain carrying on works as a 
nulsance, the reasonableness of the mode of work- 
Ing is not proper to be put in issue.—WEsT v. 
WHITE (1877), 4 Ch. D. 631; 46 L. J. Ch. 333; 
36 L. T. 95; 25 W. R. 342. 


«Annotations :—Retd. Brooke v. Wigg (1878), 8 Ch. D. 
“Mentd. Back v, Hay (1877), 5 Gh. D. 235; Bord 
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Burrell (1877), 5 Ch. D. 512; Ruston v. Tobin teeth 10 
Ch. D. 558; Singer Manufacturing Co. v. Loog (1879), 11 


Ch. D. 656. ; 
117. J—An action will lie to restrain a 

nuisance whenever it can be shown that pitf. 
suffers material injury from the act complained 
of, & it is not a sufficient defence to prove that the 
nuisance arises from the reasonable use by deft. 
of his own property. 

Owing to the heat caused by the use of a 
cooking stove in the kitchen of an hotel, a small 
wine-cellar upon adjoining premises was rendered 
unfit for the storage of wine; the position & use 
of the stove were reasonable :—Held: an injunc- 
tion should be granted to prevent the injury to 
the wine cellar.— REINHARDT v. MENTASTI (1889), 
42 Ch. D. 685; 58 L. J. Ch. 787; 61 L. T. 328; 
38 W. R.10; 5 T. L. R. 709. 

Annotations :—Dbtd. Sanders-Clark v. Grosvenor Mansions 
Xo. & D’Allesandri, [1900] 2 Ch. 373. Expld. A.-G. v. 
Cole, [1901] 1 Ch. 205. 

118. .|—In an action to restrain a 
nuisance, the question whether deft. is acting 
reasonably from his own point of view is not 
material, & if he is carrying on business so as to 
cause a nuisance to his neighbours he is not 
acting reasonably as regards them, & may be 
restrained by injunction, although he may be 
conducting his business [fat melting] in a proper 
manner.—A.-G. v. COLE & Son, [1901] 1 Ch. 205 ; 
70L. J.Ch. 148; 83 L. T. 725; 65 J. P. 88. 

119. -}—PotsuzE & ALFIERI, LTD. v. 
RUSHMER, No. 405, post. ; 

120. .|—A nuisance arising from smell in 
the carrying on of a factory [fish guano works] will 
be restrained by injunction even though every 
endeavour has been made to abate the nuisance. 
—A.-G. v. PLymoutH FisH Guano & OIL Co., 
Lrp. (1911), 76 J. P. 19. 

121. ——.]—ADAms v. URSELL, No. 194, post. 

122. Successful precautions avoiding all smell.| 

The C. co., without leave of the sanitary 
authority, carried on a business of steaming bones 
by screwing them down in metal cylinders 
hermetically sealed, & introducing dry steam, 
which stripped the bones & caused no offensive 
smell, no water being used in the process :—Held : 
quarter sessions were right in quashing a con- 
viction of C. for using an offensive trade of bone 
boiling..—CARDIFF MANURE Co. v. CARDIFF UNION 
(1890), 54 J. P. 661, D. C. 














SUB-sECT. 4.—USEFULNESS OR LAWFULNESS 
OF TRADE. 

123. Whether a justification for the nuisance-— 
Lawfulness.|—The trades of soapboiling, calender- 
ing & brewing, though lawful, yet if carried on 
to the annoyance of the neighbourhood, are 
nuisances.—R. v. PIERCE (1683), 2 Show. 327; 
89 HK. RR. 967. 

124. Usefulness.]—-RANKET?’sS CASE (1606), 


2 Roll. Abr. 139. 
Annotation :—Retd. Stockport Waterworks Co. v. Potter 


(1861), 7 H. & N. 160. 
25. ——-_ ———.]—_STOCKPORT WATERWORKS 


Co. v. PoTrrer, No. 112, ante. 





SuB-sEcT. 5.—INCREASE IN AMOUNT OF 
NUISANCE. 
126. Where business long established—Whether 
indictable.|—(1) A bond given by deft. acknow- 
ledging himself to be guilty of a nuisance, is good 


k. Whether indictable.}—-CoLVILLE v. DALE (1899), 24 V. L. R. 590.— AUS. 
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evidence on the trial of an indictment for a 
nuisance, in carrying on the same business in 
another place. 

(2) A man setting up a noxious business in a 
neighbourhood where such business has long been 
carried. on, is not indictable for a nuisance, unless 
the noxious vapour is much increased by his 
manufacture.—R. v. NEVILLE (1791), Peake, 125, 
170 BE. R. 102, N. P. 

Annotation :—As to (1) N.B. RR. v. Fairie (1857), 8 E. & B. 

127. —}—-A man carrying on a 
noxious business in a place where it has been long 
established, is indictable for a nuisance, if the 
mischief is increased by the manner or extent in 
which he carries it on; not otherwise, although 
the business has increased in amount.—R. v. 
Watts (1829), Mood. & M. 281, N. P. 








SUB-SECT. 6.—By STATUTE. 

See, generally, PUBLIC HEALTH. 

128. Offensive trade need not be injurious to 
health.]—The case of an offensive trade causing 
effluvia is within Public Health Act, 1875 (c. 55), 
s. 114, if the effluvia, though not injurious to per- 
sons in sound health, cause sick persons to become 
worse. 

It is not necessary to constitute an offence 
under that sect. that such effluvia if they amount 
to a nuisance should also be injurious to health.— 
MALTON Boarp or HBALTHU v. MALTON MANURE 
Co. (1879), 4 Ix. D. 302; 49 L. J. M. C. 90; 
40 L. T. 755; 44 J. P. 155; 27 W. R. 802. 
Annotation :—Consd. Bishop Auckland L. B. v. Bishop 

Auckland Iron Co. (13882), 10 Q. B. D. 138. 

129. Business established before trade declared 
offensive.|—By Public Health Act, 1875 (c. 55), 
8. 112, any person who, after the passing of this 
Act, establishes within the district of an urban 
authority, without their consent in writing, any 
offensive trade ; that is to say, the trade of, then 
follow six specified trades, or any other noxious 
of offensive trade, business, or manufacture, shall 
be liable to a penalty not exceeding £50, in respect 
of the establishment thereof, & any person carry- 
ing on a business so established shall be liable 
to a penalty not exceeding 40s. for every day 
on which the offence is continued. By Public 
Health Acts Amendment Act, 1907 (c. 53), s. 51, 
the words ‘‘ any other trade, business or manu- 
facture which the local authority declare by order 
confirmed by the Local Govt. Board, & published 
In such manner as the Board direct, to be an 
offensive trade, shall be substituted for the words 
any other noxious or offensive trade, business, or 
manufacture,” in Public Health Act, 1875 (c. 55), 
8. 112:—Held: it was not an offence to carry 
on a business, not being one of the six offensive 
trades specified in the sect., which had been 
declared by order of the local authority to be 
an offensive trade, where the business was 
established before the coming into operation of 
the order declaring it to be an offensive trade.— 
BurcuEers’ Hipet, Skin & Woot Co., LTv. v. 
SEAcoME, [1913]2 K. B. 401; 82 L. J. K. B. 726 ; 
108 L. T. 969; 77 J. Pp. 219; 29 T. L. R. 415; 
11 L. G. R. 572; 23 Cox, C. C. 400. 

Annotation :-—Apld. Mayo v. Stazicker, [1921] 2 K. B. 196. 

180. -}—By Public Health Act, 1875 
(c. 55), 8. 112, ‘* Any person who . . . establishes ”’ 
an offensive trade in a district without the written 
consent of the urban authority is liable to a 
penalty. In 1911 by an order of the local 
authority the trade of rag & bone dealer was duly 
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declared an offensive trade within the sect. In 

1908, before the making of the above order, which 

consequently did not apply to him, applt. had 

established the trade of a rag & bone dealer in 
certain premises, & continued to carry it on until 

Aug. 1918, when he let the premises on a yearly 

tenancy to J., who carried on the same trade there 

for nearly two years, but did not purchase the 
goodwill. Applt. then resumed possession of the 
premises & carried on the same business thereon 
in Sept. 1920. He was convicted of establishing 
the trade without the permission of the urban 

authority within Public Health Act, 1875 (c. 55), 

s. 112 :—Held: on resuming the trade applt. did 

not ‘‘ establish.”’ it within the meaning of the 

sect., but that he had established it in 1908. The 

convittion was accordingly quashed.—MAyo v. 

STAZICKER, [1921] 2 K. B. 196; 90 L. J. K. B. 

945; 124 L. T. 825; 85 J. P. 141; 37T. L. BR. 

383; 65 Sol. Jo. 380; 19 L. G. R. 240, D.C. 

131. Brickmaking.]—Brickmaking is not neces- 
sarily a noxious or offensive business, trade, or 
manufacture, within 11 & 12 Vict. c. 63, s. 64.— 
WANSTEAD LocaL Boarp oF HEALTH v. HILL 
(1863), 13 C. B. N. S. 479; 1 New Rep. 282; 32 
L. J. M.C. 1385; 71. T. 744; 9 Jur. N.S. 972; 
11 W. KR. 368; 143 E. R. 190. 

Annotations :—-Apld. Braintree L. B. of Health v. Boyton 
(1885), 52 L. T. 99; Withington L. B. of Health v. 
Manchester Corpn., [1893] 2 Ch. 19. 

132. -}—Applt. was summarily convicted 
under Public Health (London) Act, 1891 (c. 76), 
s. 21, on a complaint by the sanitary authority 
that premises on which he carried on the business 
of a brickmaker in the process of brickburning 
caused effluvia & were a nuisance & dangerous to 
health :—Held: it was not a condition precedent 
to such conviction that a notice under Public 
Health (London) Act, 1891 (c. 76), s. 4, should have 
been served upon appit. requiring him to abate 
the [trade] nuisance; such a notice was only 
required in the case of the particular nuisance 
enumerated in Public Health (London) Act, 1891 
(c. 76), 8. 2.—BIRD v. St. MARY ABBOTTS KENSINGs 
TON, VESTRY, [1895] 1 Q. B. 912; 64 L. J. M. C. 
215; 72L. 7.599; 597. P.391; 15 BR. 442, D.C. 

133. Fish frying business.}]-—-A fish frying 
business, which is as a fact an offensive business 
by reason of effluvia arising therefrom & extending 
to a distance of two or three hundred yards, is 
not a noxious or offensive business within the 
meaning of Public Health Act, 1875 (c. 55), 8. 
112, which only applies where a business 1s 
necessarily noxious or offensive.—BRAINTREE 
LocaL Boarp or HEALTH v. Boyron (1884), 52 
L. T. 99; 48 J. P. 582, D. C. 

Annotations :-—Apld. nan tn LB. of Health v. Man- 


chester Corpn., {1893] th Refd. Devonshire v. 
Brookshaw (1899), 81 L. T. 83. 


134. .|—Although the business of a fried- 
fish seller is not necessarily an offensive trade or 
business within the meaning of Public Health 
Act, 1875 (c. 55), s. 112, where such business is 
shown by the evidence to be carried on in such a 
way as to be offensive to the neighbours, the ct. 
will grant an injunction for breach of a covenant 
against using the premises for any offensive trade 
or business whatsoever.—-DEVONSHIRE (DUKE) v. 
BROOKSHAW (1899), 81 L. T. 83; 63 J. P. 569; 
43 Sol. Jo. 8675. 

135. Smallpox hospital.|—WITHINGTON LOCAL 
BoaRD OF HEALTH v. MANCHESTER CORPN., No. 
210, post. 

136. Gut cleaning.)—By an order made in pur- 
suance of 37 & 38 Vict. c. 67,8. 3, the business of 
a gut scraper—that is to say, any business in 
which gut is cleansed, scraped, or dealt with 
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otherwise than for the manufacture of catgut was 
declared an offensive business, & was not to be 
carried on anew without the sanction of the local 
authority. 

37 & 38 Vict. c. 67,8. 3, was repealed by Public 

Health (London) Act, 1891, c. 76, but was re- 
enacted by Public Health (London) Act, 1891, 
making the county council] the authority to give 
the sanction for carrying on offensive businesses, 
& the force of all orders previously issued was 
preserved. 
_ Resps. purchased from gut scrapers. the 
intestines of sheep which have been previously 
cleansed & scraped by such gut scrapers, as 
sausage casings, & their business consisted of 
sorting these cases into different sizes & lengths. 
They then repack them, & supply them to sausage 
makers :—Held: this was not a business within 
the order.—LONDON County CoUNCIL v. HirscH 
& Co. (1899), 81 L. T. 447; 63 J. P. 822; 19 Cox, 
C. C. 405, D. C. 

137. Tannery—Pollution of public sewers.|— 
A.-G. v. WHITMORE (1901), Times, May 2, C. A. 


SUB-SECT. 7.—PARTICULAR TRADES. 

138. Alkali. works.}|—-ATHA v. THOMPSON 
(1849), 14 L. T. O. S. 156. 

139. Arsenic burning.|—RK. v. GARLAND, No. 
800, post. 

140. Blacksmith.|—BrapLEY v. GILL (1688), 
1 Lut. 69; 125 E. R. 36. 

141. Bone boilers.}—CarpiIFF MANURE Co. v. 
CARDIFF UNION, No. 122, ante. 

142. Brew house.|—Jonres v. PowELL (1628), 
Hut. 135; Palm. 536; 123 EB. R. 1155. 
Arca ors :——Consd. Bamford v. Turnley (1862), 3 B. & S. 66. 


d. Bradley v. Gill (1688), 1 Lut. 69; Fleming v. 
Hislop (1886), 11 App. Cas. 686. : 


143. -]|—Specific performance of an agree- 
ment to grant a building lease, decreed generally, 
although pltf. had built a brewhouse upon part 
of the land comprised in the agreement, & thereby 
injured the adjoining property of the lessor. 

A brewhouse is not necessarily a nuisance, & if 
it be so used as to become a nuisance, the law is 
open to deft. (LracH, V.-C.).—GoRTON v. SMART 
(1822), 1 Sim. & St. 66; 57 E. R. 26; sub nom. 
GORDON v. SMART, 1 L. J. O. S. Ch. 36. 

144. Brick burning.|—GRAFTON (DUKE) 2. 
HILLIARD (1736), 4 De G. & Sm. 326; 64 EK. RK. 
853, L. C. 

4 nnotations :-—Refd. A.-G. v. Cleaver (1811), 18 Ves. 211; 
Walter v. Sclfe (1851), 4 De G. & Sm. 315; Pollock v. 
Lester (1853), 11 Hare, 266. 

145. -|—BARWELL v. BROOKES (1843), 
1L. T. O. 8S. 75; subsequent proceedings, 1 L. T. 
O.S. 454. 

146. -|—WALTER v. SELFE, No. 1, ante. 

147. .|—Injunction granted before a trial 
at law to restrain the burning of bricks, not then 
already burning in clamp, on ground within 
60 yards from pltf.’s houses, & from continuing 
after a certain day to burn such as were then 
burning, upon evidence of ill consequences suffered 
by some of plitfs.’ & their families from the noxious 
effects of the operation, pltfs. undertaking to 

roceed with the action at the assizes about to 
fake place, & to abide any order the ct. might 
make as to damages to deft.—POLLOCK v. LESTER 

(1853), 11 ar hg ; 68 eras cere ~~ 

Se aida v. Ieobinson, Inebbald Vv. Barrington 

T. 109; Appleton v. Chapel Town Paper 

Co. (1876), 45 L. J. Ch. 276. 














NUISANCE. 


148. ———.]—Where the comfort & enjoyment 
of a mansion were injured, & the trees planted & 
standing for ornament & to exclude the view of 
unsightly objects from the mansion were in some 
cases destroyed, & in many cases injured, by 
brick burning, the ct. granted an injunction to 
restrain such brick burning as, although deft. 
carried on the brick burning complained of in 
order to execute a contract for the construction of 
the fortifications .on Portsdown Hill, near Ports- 
mouth, it appears that the brickburning might 
have been carried on elsewhere on the land in 
deft.’s occupation without any inconvenience to 
pltf., or without that degree of injury to pltfé. 
which would entitle her to complain.—BEARD- 
MORE v. TREDWELL (1862), 3 Giff. 683; 31 
L. J. Ch. 892; 7 L. T. 207; 9 Jur. N. S. 272; 
66 EB. R. 582, L. C. 

Annotation :—Refd. Inchbald v. Robinson, Inchbald »v. 

Barrington (1868), 20 L. T. 109. 

149. .}—A nuisance against which this 
ct. will grant an injunction must be a matcrial 
injury to property, or to the comfort of the 
existence of those who dwell in the neighbourhood. 

Deft. having taken lands adjoining tne residence, 
lake & grounds of pltf., made preparations for 
burning bricks upon them. He commenced 
burning one clamp at a distance of 1,447 feet 
from pltf.’s house, & 422 feet from the lake, upon 
the margin of which lake was a cottage occupied 
by a person in plitf.’s employment. Pltf. obtained 
an ex parte injunction, upon which the fire was 
at once extinguished & nothing further was ever 
done, though it was admittedly deft.’s intention 
to burn bricks :—Held: the actual facts did not 
amount to a nuisance; & as to future injury 
there was not sufficient, having regard to the 
proximity of the clamp, nor to the estimated 
degree of damage, nor upon the circumstances 
generally to warrant this injunction of the ct.— 
LUSCOMBE v. STEER (1867), 17 L. T. 229; 15 
W. R. 1191, L. J. 

150. -|—Brick burning is a nuisance to 
persons living within the limit affected by it, & 
two hundred & forty yards is not an extreme 
limit :—Held: an injunction to abate such a 
nuisance would be ordered by this ct.—ROBERTs v. 
CLARKE (1868), 18 L. T. 49. 

151. ———.]—-_BAREHAM Vv. HALL, No. 254, post. 

152. |—The Shotts Iron Co. possess 
valuable mining leases of the iron ore under the 
estate of (inter alia) Penicuik, under the condition, 
not to calcine within a certain area. They 
calcined beyond this area, but near to the boun- 
dary of the lands of glencorse. The calcining 
was carried on in open bings eight fect high. The 
proprietor of glencorse on the ground, inter alia, 
that his ornamental plantations were being 
destroyed by the fumes from the bings, raised an 
action concluding for interdict against the co. 
calcining within two miles of his estate :—Held: 
the glencorse plantations had been injured by 
the calcining, & that the pursuer was entitled to 
interdict to prevent the co. from carrying on their 
calcining within one mile of his lands, in the same 
manner hitherto pursued by them, or in any 
other manner whereby noxious vapours may be 
caused to pass over the pursuer’s lands, or any 
part thereof, to the damage or injury of his 

lantations or estate.—Suotrs Iron Co v. 
NGLIsS (1882), 7 App. Cas. 518, H. L. 
Annotation :—Refd. Fleming v. Hislop (1886), 11 App. Cas. 

686. 


NEAL, 











153. ———.]—-DUNSTON vw. SEELY v. 


NEAL (1885), 1 T. L. R. 462. 
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164. Candle works.|—RANKETT’s CASE (1606), 
2 Roll. Abr. 139. 
Annotation :—Refd. Stockport Waterworks Co. v. Petter 
(1861), 7 H. & N. 160. 
155. ———.]—-Bu.iss v. HAL, No. 25, ante. 
156. Cement works.] — A.-G. v. FRANCIS 


(1874), 1 Seton’s Judgments & Orders, 7th ed. 


157. Charcoal manufactory.] — R. v. FarRir§ 
(1857), 8 K. & B. 486; 30 L. T. O. S. 1381; 4 
Jur. N. S. 300; 6 W. R. 56; 8 Cox, U. C. 66; 
120 BE. R. 181. 

158. Chemical works.|—BARLow v. 
No. 693, post. 

159. Coke ovens.)|—R. v. DAveEy (1805), 5 
Esp. 217; 170 H. R. 791, N. P. 

mt Dye house.|—ALDRED’s CasE, No. 168, 
post. 

161. Fat melting.| — A.-G. v. Cote & Son, 
No. 118, ante. 


162. Fellmonger’s yard.|—PINCKNEY v, EWENS 
(1861), 4 L. T. 741, N. P. 


163. Fried provision shop.) — PHILBRICK v. 
Isaacs (1884), 1 T. L. R. 184. 
164, ———.] — ADAMS v. 

post. 
———.|— See Nos. 133, 134, ante. 


165. Guano works.|—A.-G. v. Puymoutry Fisu 
GUANO & O1L Co., LTp., No. 120, ante. 


166. Gut cleaning.] — LONDON CouNTYy CoUN- 
CIL v. HiRscH & Co., No. 136, ante. 


167. Horse- flesh _boiling.} — GRINDLEY  »v. 
Bootu (1865), 3 H. & C. 669; 34 L. J. Ex. 135; 
12 L. T. 469; 29 J. P. 503; 11 Jur. N.S. 745; 
159 HK. R. 695. 


168. Lime kiln.|—An action on the case lies 
for erecting a hogstye so near the house of pltf. 
that the air thereof was corrupted. So of a lime- 
kiln, if the smoke enters pltf.’s house so that he 
cannot dwell there: so of a dyehouse, etc., if the 
filth runs into his fish pond, etc.—ALDRED’s CASE 
(1610), 9 Co. Rep. 57 b; 77 E. R. 816. 

Annotations :—Refd. Bradley v. Gill (1688), 1 Lut. 69; 
lich v. Basterfield (1847), 4 C. B. 783; Simpson v. 
Savage (1856), 1 C. B. N. S. 347; Bamford v. ‘Turnley 

1862), 3 B. & S. 66; Crowhurst v. Amersham Burial 

oard (1878), 4 kx. D. 5; Tod-Hoatly v. Benham (1888), 

40 Ch. D. 80; Chastey v. Ackland, [1895] 2 Ch. 389; 

Colls v. Home & Colonial Stores, [1904] A.C.179. M < 

Bonomi v. Backhouse (1858), EK. B. & KE. 622; Webb v. 

Bird (1861), 10 C. B. N.S. 268; Dalton v. Angus (1881), 

6 - Cas. 740; Aldin v. Latimer, Clark, Muirhead, 

[1894] 2 Ch. 437; Warren v. Brown, (1900] 2 Q. B. 722; 

Davis v. ‘Cown Properties Investment Corpn. (1902), 

71L. J. Ch. 900; Kine v. Jolly, [1905] 1 Ch. 480. 

169. Petroleum works.] — Although a strong 
case of nuisance is established in support of an 
interlocutory application for restraining the 
carrying on of a noxious trade [petroleum works], 
the ct. will reserve the question till the hearing.— 
A.-G. v. CHARLES (1863), 27 J. Pr. 164 ; ll W. R. 
253. 


170. Pig keeping.] — ALDRED’s CASE, No. 168, 
ante 


171. Rolling mill.)—Scorr v. Firtu, No. 114, 
ante. 


BAILEY, 


URSELL, No. 194, 
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173 i. Slaughter-house.)—-GREGG v. 
OAMBRIDGE ILLAGR MANAGEMENT 
BoARD (1897), ll EK. D. C. 98.—-S. AF. 


177 i. dle sha works.}—In actions 
for damages for injury to the crops of 
pltfs. by reason of noxious vapours or 
fumes from defts.’ smelting works :— 
Heid: pitfs. had sufficiently established 
by evidence that the injury was due to 


178 i 
181 i. 


sulphur smoke streams from defts.’ 
works, & the amounts assessed for 
damagos were reasonable.—-LINDALA 
(Davip & GIROUX) v. 

COPPER Co. (FoUR ACTIONS) (1920), 47 
O. L. R. 28; 51 VD. L. R. 565; 

O. W. N. 397.—CAN 
. Soap works.}—BALLENY t. 
CoB (1813), 17 Fac. Coll. 159.—SCOT. 
Tallow melting.J—Where a 
manufacturer engaged in the manu- 
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172. Sewage farm.|—-BAINBRIDGE v. CHERTSEY 
URBAN CouNcIL, No. 108, ante. 

173. Slaughter-house.|]-—- R. v. Cross (1826), 
2C. & P. 483. 

174. -]—By a private Act of Parliament, 
all houses for the slaughtering of horses within 
1,000 yards of a certain workhouse, are to be 
deemed public nuisances & removed; but if 
they existed before the Act, the owners are to 
receive a compensation :—Held: if an indict- 
ment be framed at common law with counts on 
that Act, deft. may be convicted if he so carried 
on the trade as to make it a public nuisance, & 
he is not then entitled to any compensation.— 
R. v. Watts (1826), 2 C. & P. 486. 

175. ——-.]—-PEDIE v. SWINTON (1839), Macl. 
& Rob. 1018; 9 E. R. 382, H. L. 

176. ———.]|—The motion is founded on the 
covenant, & more particularly on the general 
words at the end. It is clear on the authorities 
that carrying on the business of a slaughter-house 
keeper was not, per se, carrying on an offensive 
business. ... There is no experience of the 
actual carrying on of the business on the new 
site, & it cannot be inferred from what the busi- 
ness was as carried on at the old place from which 
deft. was moving that it would be offensive. On 
the whole pltf. has not made a strong enough 
prima facie case. The treatment of slaughter- 
houses in the Public Health Act shows that they 
might be carried on without being offensive 
(CHITTY, J.).—RAPLEY v. SMART (1893), 10 
T. L. R. 174; 38 Sol. Jo. 129. 

177. Smelting works.|—-St. HELEN’s SMELTING 
Co. v. TIPPING, No. 115, ante. 

178. Soap works.]—R. v. Pierce, No. 123, 
ante, 

179. ——.j—A.-G. v. CLEAVER 
Ves. 211; 34 E. R. 297, L. C, 
Annotations :—Refd. Crowder v. Tinkler (1816), 19 

617; A.-G. v. Johnson (1819), 2 Wils. Ch. 87; Ripon 

v. Hobart (1834), 3 My. & K. 169; Haines v. Taylor 

(1846), 10 Beav. 75; Elmhirst v. Spencer (1849), 2 Mac. 

& G. 45; Soltau v. De Held (1851), 2 Sim. N. S. 133; 

Walter v. Selfe (1851), 4 De G. & Sm. 315; A.-G. v. 

Shetticld Gas Consumers Co. (1853), 3 Do G. M. & G. 304. 

Mentd. Blakemore v. Glamorganshire Canal Navigation 

(1832), 1 My. & K. 154. 

180. Sulphuric acid manufacture.}——It is a 
common nuisance to make acid spirit of sulphur, 
& thereby impregnate the air with noisome stinks. 
—R. v. WHITE & WARD (1757), 1 Burr. 333; 97 
igs cl (1811), 18 Ves. 211 

} — . A.-G. v. Cleaver ’ ° , 
A" fonta, mulinote: Page (035 ), + B. & C. 160. 

181. Tallow melting.|—A tallow furnace erected 
in the neighbourhood of other houses 18 a nuisance. 
MORLEY ¥. PRAGNELL (1638), Cro. Car. 510; 
ESO rset Moore (1699), 1 Ld. Raym 

i poe : n v., Moore > au. . 
Anne ee cite. (1851), 4 De G. & Sm. 315. 
182. Tannery.]— R. v. Pappineau, No. 409, 


post, 





(1811), 18 


Ves. 


-.|—See No. 137, ante 
483. Varnish making.)--R. v. NEIL (1826), 
2C. & P. 485. 


facturo of an article has in the course 
of his operations to melt some tallow 
to form an ingredient in his product 
he does not thereby establish the trade 
of “ tallow melting.” —-DOYLE v. HALL 
65; 17 (1913), 32 N. opine ea = 

° l. Glue works. ARITY ¥. DE 
(1808), 14 Fac. Coll. re 

. Whale blubber boilers. ROTTER 
v. TARNIE (1830), 9 Sh. (Ct. of Sess.) 
144; 6 Fac. Coll. 101.—SCOT. 
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Ssecr. 12.—OPEN SPACES AND COMMONS. 
See, generally, Commons, Vol. XI., pp. 5-90. 
Bye-laws on metropolitan commons—Metro- 

politan Commons Act, 1866.|—See Commons, Vol. 
XI., p. 88, No. 1077. | 


Sect. 13.—POLLUTION OF AIR. 
SuB-SECT. 1.—IN GENERAL. 

184. Right to purity of air.|—WALTER v. SELFE, 
No. 1, ante. 

185. ——..|—(1) Every man has a natural 
right to enjoy the air pure & free from noxious 
smells or vapours, & any one who sends on his 
neighbour’s land that which makes the air impure 
is guilty of a nuisance. But a man must not 
impose an obligation on his neighbour by having 
a want of proper ventilation on his own premises. 

(2) An interference with light or air which is 
not otherwise actionable cannot be restrained on 
the ground of nuisance. 

(83) Unless the right to have a free passage of 
air over the land of another has been acquired 
by lapse of time, the mere diminution of quantity 
is not a nuisance at law. 

(4) An undefined passage of air is too vague to 
form the subject-matter of a grant.—CHASTEY v. 
ACKLAND, [1895] 2 Ch. 389; 64 L. J. Q. B. 523; 
712 L. T. 845; 43 W. R. 627; 11 T. L. R. 460; 
39 Sol. Jo. 582; 12 R. 420, C. A.; on appeal, 
[1897] A. C. 155, H. L. 


Annotation :—~—Generally, Mentd. Davis v. Town Properties 
Investment Corpn., [1903] 1 Ch. 797. 


186. Whether sufficient to constitute nuisance.| 
—ALDRED’S CASE, No. 168, ante. 
187. ——-.|—-R. v. PrERcE, No. 123, ante. 
-|—R. v. PAPPINEAU (1726), 2 Stra. 
686; 2 Sess. Cas. K. B. 34; 93 EB. R. 784. 


Annotations :—Retd. Cooper v. Marshall (1757), 1 Burr. 


259; R. v. White & ard (1757), 1 Burr. 333; R. v. 


West Riding of Yorkshire JJ. (1798), 7 Term Rep. 467; 
R. v. Stead (1799), 8 Term Rep. 142 ; Wednesbury Corpn. 
v. Lodge Holes Colliery Co., [1907] 1 K. B. 78. 


189. |—-R. v.§ WHITE & WARD, No. 180, 
ante. 

190. ——.]—R. v. DAVEY, No. 105, ante. 

191. ———.]—-R. v. NEIL, No. 106, ante. 

192. ——_.]—-A.-G._ v. FRANCIS (1874), 1 
Seton’s Judgments & Orders, 7th ed. 595. 

193. ——_.|—-PHILBRICK v. IsAAcs (1884), 1 
T. L. R. 184. 

194. -J—(1) A fried fish shop, carried on 
in close proximity to a dwellinghouse, may cause 
an actionable nuisance, & will be restrained, if 
the evidence shows that the odour causes an 
inconvenience materially interfering with the 








NvISANCE, 


ordinary comfort physically of human existence 
within the definition contained in the judgment 
in Walter v. Selfe, No. 1, ante. 

(2) On an application for an interlocutory 
injunction to restrain an alleged nuisance the 
ct. held that a nuisance at common law had been 
established, & granted the application, although 
evdence was tendered for the defence that a 
still greater, although a different, nuisance had 
existed on the premises for many years past.— 
ADAMS v. URSELL, [1918] 1 Ch. 269; 82 L. J. Ch. 
157; 108 L. T. 292; 57 Sol. Jo. 227. 

Offensive trades.|—See Part II., Sect. 11, ante. 


SUB-SECT. 2.—NoxI0oUS EFFLUVIA AND FUMES. 


195. Creosoted wood block pavement.|—-WESsT v. 
BRISTOL TRAMWAYS Co., No. 356, post. 

196. Deposit of manure.|—It is not in overs 
case of a nuisance being proved that this ct. will 
interfere by injunction. 

Where therefore a pltf. filed a bill to restrain 
a railway co. from using a siding for the deposit 
& stacking of manure in such a manner as to 
cause a nuisance to himself & his family, but failed 
to prove the continuance of such nuisance, the 
ct. refused at the hearing to interfere by injunction 
& left deft. to his remedy at law.—SwalINE v. 
GREAT NORTHERN Ry. Co. (1864), 4 De G. J. & 
Sm. 211; 3 New Rep. 399; 33 L. J. Ch. 399; 
9L. T. 745; 10 Jur. N.S. 191; 12 W. R. 391 ; 
46 Kk. R. 899, L. JJ. 


innotations :—-Refd. Crump v. Lambert (1867), 17 L. T. 
133. Mentd. Langmead v. Maple (1865), 18 C. B. N.S. 
255; Dowling rv. Pontypool, Caerleon & Newport Ry. 
(1874), L. R. 18 Eq. 714; Serrao v. Noel (1885), 15 
nk _ D. 549; Gosnell v. Aerated Bread Co. (1894), 
Ts Lic 


age 661; A.-G. v. Preston Corpn. (1896), 13 

197. -|—On a primd facie case by a pitf. 
that certain works for the purpose of deodorising 
night soil for agricultural purposes constituted 
a nuisance, & that the effluvium arising therefrom 
was injurious to the health of pltf. & his family 
who resided in the immediate neighbourhood of 
deft.’s works :—Held: pltf. was entitled to an 
injunction until the hearing of the cause to restrain 
deft. from bringing the night soil to the premises 
for the purposes of manufacture as agricultural 
manure, or any of the processes of such manu- 


facture.—KNIGHT v. GARDNER (1869), 19 L. T. 
673. 














198. -]—DeE CastTRO v. POUPART (1892), 
36 Sol. Jo. 769. 
199. -]—The occupiers of a dwelling-house 


adjoining a market garden, where intensive culture 
was practised, suffered physical inconvenience 


184 i. Right to purity of air.}—Every 
one has a right to the air on his premises 
uncontaminated by the occupants of 
other property, though those who live 
in a city cannot insist on the complete 
immunity from all interference which 
they might havein the country.—CaRtT- 
bh ae ow. GRAY (1866), 12 Gr. 399.— 


186 i. Whether sufficient to constitute 
muisance.}—An offensive smell arising 
on two consecutive nights may con- 
stitute a nuisance within Health Act, 
1890, s. 226.—BULLOWS v. KITCHEN 
rea LTD., (1910) Vv. L. R. 130.— 


186 ii. ——.}+—-BLACK v. CANADIAN 
CoprpErR Co. (1912), 23 O. W. R. 95; 
40.W.N.111; 6D. L. R. 855.—CAN, 

186 iii, ——.}—In an action by the 
owner & occupier of a dwelling-house 


against the owner of an adjoining 
stable, complaining of offensive odours 
& noises from the stable :—Held: deft. 
was liable in damages for permitting 
the offensive odours & noises to pene- 
trate into pltf.’s house, & pltf. was 
entitled to an injunction to prevent a 
repetition of the same.—HamrTon v. 
io (1901), 8 Nfid. L. R. 458.— 


186 iv. ——.] —- BRIGHTLING v. 
See (1909), 18 N. Z. L. R. 785.— 


186 v. -l—When a proprictor 
of land begins to carry on works which 
pollute the atmosphere, the proprietor 
of adjacent ground has an immediate 
interest & title to apply for interdict 
although the use of the ground may 
not be injuriously affected at the time. 
—HARVIE v. ROBERTSON (1903), 5 
F. eas of Sess.) 338; 40 Sc. L. Kt. 855; 
10 e L. T. 581.—-SCOT. 





n. Pulp mill.J—Nauseous & offensive 
odours, & furnes emitted by a pulp mill 
to the detriment of a nelgibouring 
provers causing to its occupants 
ntolerable inconvenience & rendering 
it, at times, unhabitable are a proper 
subject of restraint ; & in such a case, 
the cts. are not restricted to awarding 
relief by way of damages, but may grant 
a& perpenuat injunction to restrain the 
manufacturer from continuing or 
repetition of the nuisance.—-CANADA 
PAPER Co. v. BROWN (1922), 63 8. C. R. 
243 ; 66 D. L. R. 287.—CAN. 

0. Gasoline oil pump.J—A gasoline 
oil tank & pump placed by deft. J., 
with the consent of deft. town corpn. 
upon. a hway in the town, in front 
of deft. J.’s garage & repair shop was 
held to be an awful obstruction in 
the highway & a public nuisance; & 
pitf., whose dwelling was situated about 


Part II.—NUISANCES IN RESPECT OF PARTICULAR MATTERS. 


from the smell from & flies bred in a large heap of 
manure. The locality was one where market 
gardening was carried on, but the collection of 
manure in question was in excess of what mfght 
be expected in the locality :—Held: the manure 
heap was a serious inconvenience & interference 
with the comfort of the occupiers of the dwelling- 
house according to notions prevalent among 
reasonable English men & women, & it amounted 
to a nuisance in law.—BLAND v. YATES (1914), 
58 Sol. Jo. 612. 

Annotation :—Retd. Stearn v. Prentice, [1919] 1 K. B. 394, 

200. Forge.} — GuLiuick v. TREMLETT (1872), 
20 W. R. 358. 

201. Photographic  business.] — TURNER v. 
Evuiottr (1892), 36 Sol. Jo. 217. 

202. Refuse tip.]—(1) Where on the evidence 
the ct. came to the conclusion that defts., a local 
authority, were causing a nuisance by reason of 
offensive smells arising from a refuse tip, although 
they had taken steps to abate it by keeping the 
tip covered with earth, but that by reason of 
war & consequent shortage of labour it was dilticult 
for the local authority to abate the nu‘sance, 
the ¢t. in granting an injunction ordering them 
to do so suspended its operation until after the 
termination of hostilities. 

(2) Where there is a large mass of honest & 
valuable evidence as to a nuisance, this testimony 
cannot be rebutted by an equal mass of merely 
negative evidence.—GREAT CENTRAL Ry. Co. v. 
DONCASTER RURAL COUNCIL (1917), 87 L. J. Ch. 
80; 118 L. T. 19; 82 J. P. 333; 62 Sol. Jo. 212; 
15 L. G. R. 813. 


I 
203. Restaurant.| — Dorr v. PECORINI (1887), 


31 Sol. Jo. 726. 

204. -|— Deft. was the occupier of premises 
underneath a residential flat, & he turned the 
premises into a restaurant, & thereby caused a 
nuisance by heat & smell to the occupier of the 
flat above :—Held: the alterations made by deft. 
were not reasonable as regards his user of the 
premises, & he was liable for the nuisance.— 
SANDERS-CLARK v. GROSVENOR MANSIONS Co., 
Lrp. & D’ALLESSANDRI, [1900] 2 Ch. 378; 69 
L. J. Ch. 579; 82 L. T. 758; 48 W. R. 570; 
16 T. L. R. 428; 44 Sol. Jo. 502. 

Annotations :—Apld. A.-G. v. Cole, [1901] 1 Ch. 205. 
Refd. Rushmer v. Polsue & Alfieri (1905), 93 L. I. 823. 
205. Staling of standing horses.| — BENJAMIN 

v. STORR, No. 550, post. 

206. Tramway stables.|—-A co. incorporated 
under the Companies Acts acquired under the 
authority of a special Act the undertakings of two 
tramways cos., which had power under their 
special Acts to purchase for the purposes of 
their undertakings. The co. was subsequently 
authorised by special Act to construct & maintain 
three short extensions of their tramways with 
all proper rails, plates, works, & conveniences 
connected therewith. The co. acquired land 
near one of such extensions & erected stabling 
thereon for the accommodation of horses employed 
on the tramway. <A neighbouring householder 
claimed an injunction to restrain a nuisance 
caused by smells arising from these stables :— 
Held: their Acts did not give the co. a statutory 
power to create the nuisance provided they took 
all reasonable care to prevent it ; & in the absence 





100 fect from the garage, had shown 
sufficient special damage, noxious 
odours from the tank & pump in 
operation, to enable him to maintain 
an action for the abatement of the 
nuisance.—CoDE v. JONES & TOWN OF 


Sess.) (H. L.) 78; 
SCOT. 


p. Calcining.}—Snotrs IRON Co. v. 
INGLIS (1882), 7 A. C. 518; 9 (Ct. of 
19 Sc. L. 0 
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of such power the injunction must be granted.— 

RAPIER v. LONDON TRAMWAYS Co., [1893] 2 Ch. 

588; 63 L. J. Ch. 36; 69 L. T. 361; 9 T. L. R. 

468; 37 Sol. Jo. 493; 2 R. 448, C. A. 

Annotation :—Mentd. National Telephone Co. v. 
[1893] 2 Ch. 186. 


Gas works.|—See Gas, Vol. XXV., pp. 485-488. 
Offensive trades.|—See Sect. 11, ante. 


Baker, 


SuB-SECT. 3.—SMOKE. 


SUB-SECT. 4.—INFECTION. 

207. Smalipox hospital.|—METROPOLITAN Asy- 
LUM DISTRICT MANAGERS v. HILL (Appeal 
No. 1), No. 695, post. 

208. .|— Defts. established within 685 
yards of pltf.’s house a camp for smallpox patients. 
Pitf. alleged that the health of the neighbourhood 
had been endangered by the camp, & that the 
camp was a nuisance, & claimed an injunction 
to restrain defts. from maintaining the same :— 
Held: pltf. had failed to prove that there was any 
danger to him, or his property, & the action must 
be dismissed.— FLEET v. METROPOLITAN ASYILUMS 
BoARD, DARENTH SMALLPOX CAMP CASE (1886), 
2T. L. R. 361, C. A. 

Annotations :—Consd. A.-G. v. Manchester Corpn., [1893] 
2 Ch. 87. Refd. Bendelow v. Wortley Union Grdna. 
(1887), 57 L. J. Ch. 762; A.-G. v. Nottingham Corpn., 
[1904] 1 Ch. 673. 

209. —-—.] —BENDELOW v. WoRrtTLrEY UNION 
GUARDIANS, No. 679, post. 

210. ——.|—A local urban authority proposed 
to erect a temporary smallpox hospital on land of 
their own within the district of an adjoining local 
authority without their consent. The adjoining 
local authority brought an action & moved for 
an injunction to restrain them from erecting the 
hospital :—Held: the smallpox hospital was not 
a noxious or offensive business within Public 
Health Act, 1875 (c. 55), s. 112.—WITHINGTON 
LOcAL BOARD OF HEALTH v. MANCHESTER CORPN., 
[1893] 2 Ch. 19; 62 L. J. Ch. 3933 68 L. T. 330; 
41 W. R. 306; 9 T. L. R. 257; 37 Sol. Jo. 249; 
2 R. 3673; sub nom. CROFTON v. MANCHESTER 
CorPN., WITHINGTON LOCAL BOARD v. SAME, 
A.-G. v. SAME, 57 J. P. 340, C. A. 





Annotations :—Refd. Mudge v. Penge U. D. C. (1916), 
See DP. 441. Mentd. Cave v. Horsell (1912), 106 L. T. 
211. ———.]—-Some__ observations have been 


made as to want of judgment on part of defts. 
in selecting [a] site for a smallpox hospital. ... 
The question is, is there here a real apprehension 
of a real danger, not a sentimental or fanciful 
one? (KEKEWICH, J.).—A.-G. v. GUILDFORD, 
GODALMING & WOKING JOINT HOSPITAL BoaRD 
(1895), 12 T. L. R. 54. 

212. .|—The theory of the aerial convec- 
tion or dissemination of the disease of smallpox 
has not received the unequivocal sanction of 
medical science; & the establishment of a small- 
pox hospital, properly conducted, is not of itself 
necessarily such a serious source of danger to 
persons resident, working, or passing by in its 
immediate vicinity, say, a radius of fifty feet, 





RATHMINES & PEMBROKE HOSPITAL 
BOARD, (1904) 1 I. R. 161.—IR. 

q. Cholera hospital.|—A cholera hos- 
pie is not w nuisance at common 
aw.-—-MUTTER v. Fire (1848), 11 Dunl. 


Rh. +] 2.— 
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Sect. 13.—Pollution of air: Sub-sect. 4. Sect. 14: 
Sub-sects. 1 & 2, A.] 


as to constitute a public or a private nuisance 
for which an injunction will lie in a quia timet 
action.—A.-G. v. NOTTINGHAM CORPN., [1904] 
1 Ch. 673; 73 L. J. Ch. 512; 90 L. T. 308; 68 
J.P. 125; 52 W. R. 281; 20 T. L. R. 257; 2 
L. G. R. 698. 
Annotations :—Mentd. East London Ry. v. Thames Con- 
servators (1904), 68 J. P. 302; K.v. L. G. Board, Ez p. 
Arlidge, [1914] 1 K. B. 160. 


213. Tuberculosis hospital.|—By a lease dated 
Feb. 18, 1887, H., the tenant for life in possession 
of a settled estate, demised to deft. T., a parcel 
of Jand at Newport, Monmouthshire, on which 
Cardigan House was built, for a term of ninety- 
nine years, with a covenant by the lessee not to 
exercise or carry on upon the demised premises 
any noisy, noisome, or offensive trade or business, 
or do or suffer to be done, anything which might 
be hazardous or noisome or injurious, or offensive 
to the lessor or his property or any of his tenants. 
Other similar building leases with identical cove- 
nants were granted according to a building scheme 
applicable to part of the estate. By a deed dated 
Aug. 2, 1889, H. & his trustees conveyed the site 
of Cardigan House, subject to the existing lease, 
to W. in fee, & she covenanted with H. to the 
intent that the burden of the covenant might 
run with the premises, that she, her heirs, & assigns, 
would not at any time thereafter permit the pre- 
mises to be used for the purpose of any trade or 
business or otherwise than as a private dwelling- 
house. On Apr. 14, 1893, W. conveyed & released 
the site of Cardigan House to T. subject to the 
lease of Feb. 18, 1887, but to the intent that 
the term thereby created might be thence- 
forth absolutely merged in the reversion, & 
T. covenanted to indemnify W. against the cove- 
nants in the conveyance of 1889. In Jan. 1915, 
T. offered Cardigan House to deft. assocn., & 
it was subsequently opened as a children’s hospital 
for surgical tuberculosis. 

In an action by H. & others entitled to freehold 
& leasehold interests in houses in the vicinity, 
alleging breaches of covenants by reason of sights, 
noise, smells, & risk of infection to the neighbour- 
hood, & asking for an injunction to restrain defts. 
from using the house for the purpose of a hospital 
so as to cause a Nuisance, or from using the premises 
‘* otherwise than as a private dwelling-house ”’ 
or in breach of the covenants in the lease of 1887 : 
—Held: (1) the carrying on of a properly equipped 
& well managed establishment, such as the hospital 
was proved to be, was not per se a noisy, noisome, 
or offensive business. (2) On the evidence, & 
in particular upon the ground that the medical 
evidence was unanimous & unshaken to the effect 
that the hospital was not a source of danger to 
the neighbourhood & that there was no risk 
of infection, the action failed as to the alleged 
breaches of the covenant in the lease of 1887, 
& also as to the alleged nuisance at common law. 
—FrRost v. KING Epwarp VII. WELSH, ETC. 
Assocn., [1918] 2 Ch. 180; 87 L. J. Ch. 561; 
119 L. T. 2203; 82 J. P. 249; 34 T. L. R. 450; 
62 Sol. Jo. 584; on appeal, 35 T. L. R. 138, C. A. 


SecT. 14.—PUBLIC_HEALTH, COMFORT AND 
SAFETY. 


SUB-SECT. 1.—AT ComMMON Law. 
See, generally, PUBLIC HEALTH. 
214. Keeping explosives to danger of neigh- 
bour.|—Keeping gunpowder in great quantities 


NUISANCE. 


is @ nuisance.—R. v. TAYLOR (1742), 2 Stra. 


1167; 98 E. R. 1104. 
Annotations :-—Refd. R. v. Scofield (1784), Cald. 
397; I. v. Lister & Biggs (1856), Dears. & B. 


215. .]|—Defts. were convicted on a count 
of an indictment which charged that they un- 
lawfully, knowingly & wilfully did deposit in a 
warehouse belonging to them near to divers streets 
& highways & to divers dwelling houses of her 
Majesty’s subjects, divers large & excessive 
quantities of a dangerous ignitable & explosive 
fluid called wood naptha, & did keep in the 
warehouse & near to the streets, highways & 
dwelling houses the fluid in such large, excessive 
& dangerous quantities, whereby the Queen’s 
subjects passing along the streets & highways, 
& residing in the dwelling houses were in great 
danger of their lives & property & were kept in 
great alarm & terror ad commune nocumentum. 

It appeared in evidence that naptha is very 
inflammable &, if inflamed, water could not put 
out the fire, unless applied in enormous quantities, 
& that a fire arising & communicating with the 
quantity kept upon defts.’ premises could not be 
quenched, & would produce very disastrous con- 
sequences to the neighbourhood. It also appeared 
that it was the practice never to allow any candles, 
fire or gas light to be in the warehouse, & that so 
long as that continued the naptha would not 
produce danger :—Held: the jury were entitled 
to take into consideration the liability to ignition 
ab extra; it was a question for the jury, whether 
the keeping & depositing did create danger to 
life & property as alleged; &, although the judge 
would not have been justified in directing a verdict 
of guilty without taking the opinion of the jury 
upon it, he was fully justified in telling the jury, 
that if the depositing & keeping the naptha, 
coupled with its liability to ignition ab eztra, 
created danger to life & property to the degree 
alleged, they might find a verdict of guilty.—R. v. 
ListeR & Biaas (1857), Dears. & B. 209; 26 
L. J. M. ©. 196; 21 J. P. 422; 3 Jur. N.S. 570; 
5 W. R. 626; 7 Cox, C. C. 342, C. C. R. 
Annotations :—Apld. Hepburn v. Lordan (1865), 2 Hem. & M. 

ico C t. vo. Chilworth Gunpowder Co. (18838), 


onsd. | ‘ 
L. RK. 557. Refd. Todd v. Flight (1860), 9 C. B. N. 8. 


377; Cowper-Easex v. Acton L. B. (1889), 14 App. Cas. 


153; M‘Murray v. Cadwell (1889), 6 T. L. R. 76; A.-G, 
v. Manchester Corpn., [1893] 2 Ch. 87; Belvedere Fish 
Guano Co. v. Rainham Chemical Works, Feldman & 
Partridge, Ind, Coope v. Same, [1920] 2 K. B. 487. 
.|—See, also, CRIMINAL Law, Vol. XV., 
p. 1031, Nos. 11614-11621. 

216. Storing goods Hable to combustion.] — 
Injunction granted to restrain the storing & dry- 
ing of damp jute on premises adjoining pltf.’s, 
evidence being given of the danger of combustion. 
—HEPBURN v. LORDAN (1865), 2 Hem. & M. 345; 
5 New Rep. 301; 34 L. J. Ch. 293; 13 L. T. 59; 
29 J. P. 228; 11 Jur. N. S. 182; 13 W. R. 368; 
71 HK. R. 497; on appeal, 11 Jur. N.S. 254, L. JJ. 
Annotations :—Distd. Cooke v. Forbes (1867), L. lt. 5 Kq. 

166. Consd. M‘Murray v. Cadwell (1889), 6 T. L. R. 76, 

Refd. A.-G. v. Manchester Corpn., [1893) 2 Ch. 87; Wood 

v. Conway tiga tee (1914) 2 Ch. 473; Belvedere Fish 

Guano Co. v. nham Chemical Works, Feldman & 

Partridge, Ind, Coope v. Same, [1920] 2 K. B. 487. 

217. Conversion of buildings to dangerous 
purpose.|—-Injunction in pressing cases upon 
petition & affidavit. In this instance, converting 
old houses in London to a purpose that made 
them dangerous to the public, the Lord Chancellor 
granted the injunction ; but said, the Lord Mayor 
by his general jurisdiction could apply a much 
more proper & effectual remedy.—Lonpon Corpn, 
v. BOLT (1799), 5 Ves. 129; 31 EB. R. 507, L. C. 


Annotation :—Retd. Blakemore v. Glamo shire 
Navigation (1832), 1 My. &K.154. Canal 


Mag. Cas. 
209. 
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218. Exposure for sale of unwholesome food.|— | was considered the occupants of the farm had to 


By 5 & & Will. 4, c. 76, s. 90 it is lawful for the 

council of a borough to make bye-laws (inter alia), 

for the prevention & suppression of all such 

nuisances a8 are not already punishable in a 

summary manner by virtue of any Act in force 

in such borough. A town council of a borough 
made a bye-law that if any butcher or dealer 
in meat, or any fishmonger, poulterer or other 
person shall expose or offer for sale on his premises 
or have in his possession with intent to sell or 
expose for sale, any meat fish poultry or other 
victuals or provisions unfit for the food of man, 
he shall be subject to a penalty to be recovered 
before justices who shall decide on the unfitness. 

Applt., a grocer, exposed for sale on his premises 

cheese which the justices held was unfit for food, 

& convicted him accordingly :—/Held: to expose 

for sale, or to have possession of, with intent to 

sell, things unfit for food, was a nuisance at 
common law, consequently the bye-law was within 
the powers of 5 & 6 Will. 4, c. 76, s. 90, & the 
applt. was within the bye-law.—SHILLITO  v. 

THOMPSON (1875), 1 Q. B. 7). 12; 45 1. J. M. C. 

18; 33 L. T. 506; 40 J. DP. 53853; 24 W. BR. 57, 

I). C. 

Annotations ---Refd. Firth «. McPhail (1905), 3 L. G. 2h. 
478. Mentd. Hewett cv. Hattersley, (1912) 3 K. B. 35. 
——.|-—See, also, Foop & Drugs, Vol. XXV., 

pr. 108-114. 

219. Vacant land-—Owner’s duty to prevent 
nuisances—Gipsy encampment.;—An injunction 
will be granted to restrain the letting of land to 
gipsies or persons dwelling in tents when it can 
be shown that such occupation of the land is 
dangerous to the health of the neighbourhood.— 
A.-G. v. STONE (1895), 60 J. P. 168; 12 T. L. R. 


soo oe | -A.-G. v. BROWN (1898), 
Times, July 23. 

221. - —-— Rubbish deposit.) — Deft. was 
the owner & occupier of a vacant piece of land in 
the metropolis. He had surrounded it by a 
hoarding, but people threw filth & refuse over, & 
broke up the hoarding, so that the condition of 
the land & the use to which it was put constituted 
a continuing public nuisance. In an action by 
the A.-G. at the relation of the vestry of the parish : 
-—-Held: it was a common law duty of the owner 
of the piece of land to prevent it from being so 
used as to be a public nuisance; & the A.-G. was 
entitled to an injunction to enforce the performance 
of that duty.-—-A.-G. v. Top HEATLEY, [1897] 1 Ch. 
560; 66 L. J. Ch. 275; 76 L. 'T. 1743 45 W. RR. 
3945 13'T. L. R. 220; 41 Sol. Jo. 311; 615. P. Jo. 
164, C. A. 

Annotations :—Expld. Barker v. Herbert, [1911] 2 K. B. 

633. Consd. Edwards». Birmingham Navigations, [1924] 

1 K. B. 341.  Apld. Clayton v. Sale U. C., (1926) 1 

K.. 415. Refd. A.-G. v. Roe, [1915] 1 Ch. 235. 

222. —— Seaside encampment.] — Defts. 
erected certain bungalows on low lying land near 
the sea wall at Birkenhead. These bungalows were 
erected without the consent & not in conformity 
with the bye-laws of pltf. council. After nineteen 
bungalows had been erected the council obtained 
an undertaking from defts. to take them down if 
required. Other bungalows were subsequently 
erected but on similar terms as to being taken down. 
The land lay on sandy soil below the level of the 
tide, & no drainage system was practicable. 
Eventually some seventy four bungalows were 
erected & occupied. Tents were also erected. 
Complaints having been made with regard to the 
use to which the land was put by some residents 
in the parish—the complaints being more as to the 
general objectionable conditions under which it 

J.— VOL, XXXVI. 








live than as to any question of health, the Local 
Govt. Board made suggestions to the council as 
to alteration of the conditions. Deft. K. expressed 
himself willing to do what was necessary to improve 
the sanitary conditions. Deft. B. occupied one of 
the bungalows which was erected in 1907. 

In an action by the A.-G. on the relation of the 
council claiming an injunction to restrain a nuisance 
& to restrain defts. from maintaining bungalows 
erected not in accordance with the bye-laws :— 
Held: (1) although having regard to the number of 
bungalows on the land their existence there was a 
matter which was properly inquired into there 
was no evidence of a nuisance or a danger to public 
health ; (2) although the level of the ground was 
low the fact that the ground was sandy & porous. 
& it contained a sufficient quantity of good soil 
to deodorise fecal matter rendered it unobjection- 
able.—A.-G. v. Kerr & Bau (1914), 79 J. P. SL; 
12 L. G. R. 1277. 

223. Watching or besetting.|—(1) To watch or 
beset a man’s house, with the view to compel him 
to do or not to do that which it is lawful for him 
not to do or to do, is, unless some reasonable 
justification for it is consistent with the evidence, 
a wrongtul act: (a) because it is an offence within 
Conspiracy & Protection of Property Act, 1875 
(c. 86), 8. 7, & (6) because it is a nuisance at common 
Jaw for which an action on the case would lie; 
for such conduct seriously interferes with the 
ordinary comfort of human existence & the ordinary 
enjoyment of the house beset. 

(2) Proof that the nuisance was caused by an 
attempt peaceably to persuade other people 
would afford no defence to such an action ; though 
persons may be peaceably persuaded provided the 
method employed is not a nuisance.—LYONS (J.) 
& Sons v. WILKINS, [1899] 1 Ch. 255; 68 L. J. Ch. 
146; 79 L. T. 709; 63 J. P. 339; 47 W. R. 291; 
15 T. L. hR. 128, C. A. 


Annotations :—Generally, Mentd. Charnock v. Court, [1899] 
2 Ch. 35; Walters v. Green, [1899] 2 Ch. 696; Taff Vale 
Ry. v. Amalgamated Soc. of Railway Servants, [1901| 
A. C. 426; Ward, Lock tv. Operative Printers’ Assistants’ 
Soc. (1906), 22 T. L. R. 3273; Pratt v. British Medical 
Assocn., [1919) 1 K. B. 244. 


224. Going armed in public.|—Not only is the 
offence charged against the prisoner one under the 
Statute of Edward ITI., but also under the common 
law, by which he is liable to punishment for making 
himself a public nuisance by firing a revolver in a 
public place, with the result that the public were 
frightened or terrorised (WILLS, J.).—lK. v. MEADE 
(1903), 19 T. L. R. 540. 

-.|— See, also, CRIMINAL LAw, Vol. XV., 
pp. 639, 640. 

Infected persons or animals on highways. 
Sce HigHways, Vol. XXVI., pp. 434, 435, Nos. 
1524-1527. 

Keeping corpse unburied.|—Sce BuRIAL, Vol. 
VIL., p. 522, No. 14. 


SUB-SECT. 2.—UNDER STATUTE. 
A. In General. 

See Public Health Act, 1875 (c. 55): PuBuic 
HEALTH. “” 

225. Must be public nuisance — Or private 
nuisance injurious to health.|—By 18 & 19 Vict. 
c. 121, s. 8, the word nuisances shall include any 
premises in such a state as to be a nuisance or 
injurious to health. Applts. were the owners of a 
railway bridge over a highway. The rain water 
collected on the bridge, & running through the 
planks, dripped on to the highway & on persons 
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14.—Public health, comfort and safety: Sub- 
sect. 2, A., B., C. & D.] 


using the highway. Applts. were summoned, under 
18 & 18 Vict. c. 121, s. 12, for allowing a nuisance 
to exist on their premises, & the justices ordered 
its abatement :—Held: 18 & 19 Vict. c. 121, being 
a sanitary Act, applied only to such nuisances as 
were injurious to health; & as the nuisance com- 
plained of was not injurious to health, the justices 
were wrong in ordering its abatement. 
The Act speaks of nuisances or things injurious 
to health, & I think that the distinction taken 
. . is the true one, that it was intended for the 
benefit of public health or health generally, to 
secure the means of abating things that were cither 
matters of public or private nuisance, of public 
nuisance as coming within the word ‘ nuisance,” 
& private nuisance as coming within the words 
“injurious to health’? (CockBURN, C.J.).— 
GREAT WESTERN lKty. Co. v. Brsnor (1872), L. R. 
7Q.B.550; 41 L.3.M.C. 120; 26 L. T. 905 ; 37 
J. P.5: subd nom. R. v. GLAMORGAN JJ., GREAT 
WESTERN Ry. Co. v. BisHop, 20 W. R. 969. 
Annotations :—Apld. Malton Board of Health v. Malton 
Manure Co. (1879), 4 Ex. 1). 302. Distd. Bishop Auckland 
L. B. v. Bishop Auckland Iron Co. (1882), 10 Q. B.D. 
138. Consd. Warman v. Tibbatts (1922), 128 L. T. 477. 
Refd. Dixon vr. Metropolitan Board of Works (1881), 7 
Q. B. D. 418. 
226. Whether injury to health  essential.; — 
Maron BoarD oF HEALTH v. MALTON MANURE 
Co., No. 128, ante. 





227. .|— BANBURY URBAN SANITARY 
AUTHORITY 2. PAGE, No. 5, ante. 
228. ——.]— By Public Health Act, 1875 


(c. 55), s. 01, any accumulation or deposit: which is 
a nuisance or injurious to health shaJl be deemed 
to be a nuisance liable to be dealt: with swnmarily 
under Public Health Act, 1875 (c. 55) :—Held: 
an offence within the sect. was committed where 
the accumulation emitted offensive smells which 
interfered with the personal comfort of persons 


AVCKLAND LOCAL 


falitine in the neighbourhood, but did not cause 
J 


2 BoaRD v. Bisuop AUCKLAND Iron Co. 


injury to health.—BisHop 
(1882), 10 


Bt le. 3... 138; 521.3. M.C. 38; 48 L. 1. 2233 47 
alleg yp. 389; 31 W. R. 288, D.C. 
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229. ——.| — Where a medical officer certifies 
that a nuisance has been caused it is not necessary 
that the certificate shall contain the words injurious 
to health to support an information.—HO0ULDER- 
SHAW v. MARTIN (1885), 1 T. J. 1. 323, D. C. 

230. Disorderly house.}|— By a local Act of 
Parliament, the trustees of a paving board were 
authorised upon complaint made to them by any 
inhabitant of the parish of any hogstye, necessary 
house, or other nuisance, by notice in writing to 
order such nuisance & offence to be remedied 
& removed. No action was to be brought against 
them for anything done in pursuance of the act 
until after thirty days’ notice in writing had been 
given to their clerk. Qu.: whether a disorderly 
house is a nuisance within the meaning of this 
Act.—NorRIs v. SMITH (1839), 10 Ad. & El. 188; 2 
Per. & Dav. 353; 8 L. J. Q. B. 274; 1138 KE. R. 72. 

231. Annoyance—Shouting in streets — Local 
bye-law.| -- STANLEY v. FARNDALE (1892), 56 
J.P. Jo. 709, D. C. ‘ 

232. Circumstances attending discovery — 
PART II. SECT. 14, SUB-SECT. 2.—A. 


226 i. Whether injury to health 
essential.}—In order to constitute an 
offence under Penal Code, s. 268, it is 
not necessary that the alleged nuisance 
should produce smells injurious to 
health, it is sufficient if they be offensive 
to the senses.—BERCEEFELD v. H. 


(1906), is L. h. 34 Calc. 73.—IND. 


r. Annoyance—LBeating of druma.j— 
By Ord. 9, 1836, s. 42, municipalities 
created under that. Ord. are authorised 
to remove, put down, & aba 
nuisances of a pubHe nature “ which 
may tend to injure the health, destroy 


NUISANCE. 


Whether jurisdiction of magistrate affected.|— 
The circumstances under which a nuisance within 
the meaning of the nuisance clauses of the Public 
Health (London) Act, 1891 (c. 76), has been dis- 
covered do not affect the jurisdiction of a ct. of 
summary jurisdiction to deal with the nuisance 
when it has in fact been discovered. 

On summary proceedings under Public Iealth 
(London) Act, 1891 (c. 76), in respect of an alleged 
nuisance due to the condition of a drain, the 
magistrate found that there was on the premises 
in question a leaking drain, which he held to be a 
nuisance within the meaning of Public Health 
(London) Act, 1891 (c. 76):—Ueld: asthe 
mayistrate had found that the drain was leaking 
& not merely leaky his decision must be upheld. 

Semble: a defective drain is not in itself a 
nuisance within the Public Health (London) Act, 
1891 (c. 76), but that to establish the existence of 
a nuisance in such a case, it must be shown that the 
defect leads to evil consequences.—FARMER Uv. 
Lone (1907), 72 J. P. 91; OL. G. BR. 868, D.C. 


Be. Unwholesome Premises. 


233. Premises injurious to health— Percolation 
of water.|—GrEAT WESTERN Ry. Co. v. Bishor, 
No. 225, ante. 

234. Premises decayed, dilapidated, or out of 
order—Nuisance arising from sewage works.|-—— 
(1) The provisions of Public Ilealth Act, 1875 
(c. 55), ss. 91-96, for the abatement of certain 
nuisances, do not apply to a nuisance arising from 
sewage tanks & works constructed under Public 
Health Act, 1875 (c. 55), 8. 27, by a Jocal board of 
health, & a ct. of summary jurisdiction has, there- 
fore, no power, on proof of a nuisakce so caused, to 
make an order for the abatement of such nuisance 
under Public Health Act, 1875 (c. 55), 8. 96. 

(2) It is clear that the expression premises in 
such a state as to be a nuisance has not the wide 
application claimed for it by resps. ... but we 
think it is confined to cases in which the prenuses 
themselves are decayed, dilapidated, dirty, or 
out of order, as, for instance, where houses have 
been inhabited by tenants whose habits & ways 
of life have rendered them filthy or impregnated 
with disease, or where foul matter has been allowed 
to soak into walls or floors, or where they are so 
dilapidated as to be a source of danger to life & 
limb (Wiis, J.).—R. ». ParnuBy (1889), 22 
Q. B. D. 520; 581. J. M. C. 49; 60 1. T. 422; 
53 J. P. 327; 37 W. R. 335; 5 T. L. R. 287, D.C. 
Annotation :-—As to (2) Consd. Warman v. Tibbatts (1922), 

128 L. T. 477. 

285. ——- Defective kitchen grate.] — Applt., 
who was the owner of a dwelling-house, within 
Public Health (London) Act, 1891 (c. 76), having 
been served with a statutory notice to repair the 
kitchen range on the ground floor, failed to comply 
with the notice, & the use of the kitchen grate & 
oven occasioned a nuisance. On the first floor 
there were a small range in a room used as a bed- 
room, & a gas stove on the landing, & they were in 
good repair & could be used for cooking, both floors 
being let to the same tenant. On a complaint 
against applt. under Public Health (London) Act, 
1891 (c. 76), s. 5 (1), the magistrate held that the 
tenant should not be compelled to turn his bed- 


the comfort, or in any way affect the 
rights of the inhabitants ’’ :—ZJ/eld: 
the making of a regulation Availabe 
the beating of drums in the public 
strects within the municipality on 
Sundays as a nuisance per se was 
beyond the powers of the comrs.— 
Kk. v. Cass (1890), 7 8. C. 324.—8. AF. 


te all 
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room or staircase into a kitchen, & made a nuisance 
order against him :—Held: the defect was not a 
nuisance within Public Health Act, 1891 (c. 76), 
& the order of the magistrate was wrong.— 
WARMAN v. TIBBATTS (1922), 128 L. T. 477; 87 
J.P. 53; 21 L. G. R. 134, D.C. 

236. Nuisance arising from sewage.|— Applts., 
as the sanitary authority, summoned resps. to 
abate a nuisance from “ foul smells ”’ arising from 
a surface sewer ventilator constructed by them 
in a roadway within applts.’ district :—WHeld: 
Public Health (London) Act, 1891 (c. 76), s. 2 (1) (4), 
did not apply to public sewers, & the justices were 
right in refusing to make the order on the ground 
that they had no jurisdiction to deal with the 
complaint.— FULHAM VESTRY v. LONDON COUNTY 
CoUNCIL, [1897] 2 Q. B. 76; 66 L. J. Q. B. 515; 
76 L. T. 691; 61 J. P. 440; 45 W. R. 620; 18 
T. L. R. 427; 41 Sol. Jo. 530, D.C. 


C. Aceumulations or Deposit. 


237. Sheep droppings in market — Nuisance to 
public on highway.|—The owner of a market, by 
her agent, placed hurdles in the public strect for 
the purpose of penning sheep on market, days, for 
which she received certain tolls. The droppings 
of the sheep created a nuisance on the pavement, 
which the justices, on summons under the Nuisances 
Removal Act, 1855 (ce. 121), held to have been 
created by the “act, default, permission, or 
sufferance ”’ of the owner of the market, within 
sect. 12 of the Act, & made an order upon her to 
remove the same :—Held: the decision of the 
Justices was correct.— DRAPER v. SPERRING (1861), 
10 C. B. N.S. 1133; 30 L. J. M. GC. 225; 40. 1, 
365 5 25 J. P. 566; 9 W. R. 656; 142 BF. RR. 392, 

238. Dung accumulation -— Offensive odours to 
neighbours—Local Improvement Act.|—Where a 
stableman kept dung accumulating so that the 
neighbouring inhabitants had to shut their 
windows :—Held: he was liable to be convicted 
under a local Act. which imposed a penalty on 
offensive matter being kept so as to be a nuisance. 
—SMITH v. WAGHORN (1863), 27 J. P. 744. 

239. — Local bye-law.| — Applts. 
received in their goods yard at H., a truck of 
manure which had been carried by them in the 
ordinary course of their business. It arrived on 
the Sunday, & notice was at. once given to the 
consignee, who proceeded to remove it on the 
Monday, & on being emptied it gave forth a very 
offensive smell. ‘lhe magistrates convicted applts. 
of a breach of bye-law :—Held: the magistrates 
Were wronge.—LONDON, BRriGuTon & SOUTII 
Coast Ry. Co. ve. HAYWARD’s HEATH URBAN D1s- 
TRICT COUNCIL (1899), 80 L. 'T’. 266; 19 Cox, C. C. 
254, D. C. 

240. Seaweed in harbour.) — The harbour of 
Margate was vested in the Margate Pier & Harbour 
co., & by the action of the sea a quantity of sea- 
weed was drifted into the harbour, &, being left 
there, became a nuisance :—Held: the co. were 
bound to remove it, & not having effectually done 
so, an order was rightly made upon them under 
Nuisances Removal Act, 1855 (c. 121), s. 12.— 
MARGATE PIER & HARBOUR (Co. OF PROPRIETORS) 








PART II. SECT. 14, SUB-SECT. 2.—C. 
t. Offensive smella interfering with 
personal comfort.|—MoWwLING v. HAWw- 


THORN JJ. (189 .L. Rh. — STILL v. Str. 
AUS. (1891), 17 V. L. 1. 150. 





_ & -}—LEWis vv.  CrITy 
‘awe 1876), 39 U. C. R. 
b D me manure at L. 
- Depositing garbage.)}-—The piling sanitary ig ve 


by a municipality of a large quantity of which town t 


of garbage on the bank of a river at a 
lace within a residential district held 
© constitute an actionable nuisance.— 

ViraL RuRAL MUNICI- 

PALITY, [1925] 2 W. W. R. 780,.—CAN. 


or co. Luading d&: unloading manure.}— 
The G. N. Ry. co. loaded & unloaded & 
The urban district 
of L., in the centre 
station was built, 
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v. MARGATE TOWN COUNCIL (1869), 20 L. T. 564; 


33 J. P. 437. 

Annotations :—Apld. A.-G. v. Tod Heatley, [1897] 1 Ch. 560. 
Refd. Thames Conservators v. Port of London Sanitary 
Authority (1893), 69 L. T. 803. 

241. Offensive smells interfering with personal 
comfort—Need not be injurious to health.|— 

BisHop AUCKLAND LocaL Boarp v. BIsHor 


AUCKLAND IRON Co., No. 228, ante. 


D. Overcrowding Premises. 


242. Dangerous or prejudicial to health of 
inmates—Only one family in house.|—A house 
which is so overcrowded as to be dangerous or 
prejudicial to the health of the inmates, is included 
within the definitions of ‘‘ nuisances ’’ in Sanitary 
Act, 1866 (c. 90), s. 19, although it be occupied by 
one family only, & proceedings may be taken 
under that Sanitary Act, 1866 (c. 90), to compel 
the abatement of the nuisance.—Ryt UNION 
GUARDIANS v. PAYNE (1875), 44 1. J. M. (|. 148; 
32 1.. T. 757; 40 J. P. 1663; 23 W. R. 692. 

243. ‘* House ’’—Building used as night shelter 
for destitute—Public Health (London) Act, 1891 
(c. 76).|—-A building, belonging to the trustees of 
a religious assocn., & used for purposes of religious 
service in the daytime, was used at night as a 
shelter for the homeless & destitute poor. It 
contained no sleeping accommodation, but the 
persons admitted slept on the chairs used to scat 
the congregations or on the bare floor :—Held: 
it was a house within Public Health (London) Act, 
1891 (c. 76), s. 2 (1) (e). 

Orders as to the number of persons to be ad- 
mitted were given by the superintendent of the 
philanthropic work of the religious association to 
the caretaker of the building, apparently on his 
own responsibility :—Held;: the superintendent 
was the person by whose act, default, or sufferance, 
a nuisance consisting in the overcrowding of the 
building at night arose—R. v. MrEAnp, £2 p. 
GATES (1895), 64 I. J. M. C. 169; 59 J. P. 150; 
11 T. 1. R. 242, D.C. 

Annotations :—Folld. It. v. Slade (1896), 65 L. J. M. C. 108. 

Apld. Wimbledon U. D.C. cv. Hastings (1902), 87 1. T. 118. 


244, ~----—- j|—By an order made 
under above Act, sect. 4, by a metropolitan police 
magistrate on the chict officer in charge of the 
Salvation Army shelter situate at ll5a, Black- 
friars Road, London, 8.F.. after reciting that proof 
had been given of the existence of a nuisance at 
the premises situate at ll5a, Blackfriars Road, & 
that the premises, or certain parts thereof, were 
so overcrowded as to be injurious or dangerous to 
the health of the inmates, the recurrence of the 
nuisance was prohibited, thereupon a rule nisi for 
a certiorari was obtained to quash the order on the 
ground that the premises were not a ‘‘ house or 
part of a house ”’ within above Act, sect. £ (1) (e) ; 
& that the persons temporarily sheltered there were 
not. “‘ inmates ’’ within the meaning of the same 
clause :—Held : the rule must be discharged upon 
both grounds.—k. v. SLADE (1896), 65 L. J. M. C. 
108; 74 L. T. 656; 60 J. P. 358; 18 Cox, C. C. 
316, D.C. 

245. Day school—Public Health Act, 1875 
(c. 55).]|—Resp. was a mistress of a high school for 
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obtained an order of justices under 
Public Health Act, 1878, prohibiting 
the co. from loading or unloading 
manure on any part of their station or 
linc within a hundred yards of any 
dwelling-house :—Held: this did not 
constitute a nuisance under the Act 
the order was wrong.—GREAT 
NORTHERN Ry. Co. ». LURGAN TOWN 
CoOMRS., ({1897] Z I. R. 340.—IR. 
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sect. 2, D., E., F.,G. & H. Sects. 15 & 16: 
Sub-sects. 1 & 2, A. & B. (a).] 


girls where no boarders were received. A com- 
plaint having been received as to the over- 
crowding of the class rooms, resp. refused to allow 
the inspector to enter. An application was made 
to the justices for an order under above Act, 
sect. 102, requiring resp. to admit the inspector 
to the school, & in support of such application a 
complaint on oath was made by the inspector. 
An order was made by the justices. Resp. appealed 
to quarter sessions, who were of opinion that the 
scholars attending the school were not ‘‘ inmates ”’ 
within above Act, sect. 91 (5), & that applts. had 
not alleged the existence of any nuisance within 
that above Act, or shown reasonable grounds for 
suspecting such a nuisance, & quashed the order 
of the justices :—Held: (1) ‘“ house”’ in above 
Act, sect. 91 (5), includes a day school, ‘* inmates ”’ 
include scholars; (2) where an application is 
made to a justice under above Act, sect. 102, for 
an order to enter premises where a nuisance is 
alleged to exist, the justice, although he has not 
to decide the fact of the existence of such a nuisance, 
may consider whether there are reasonable grounds 
for such suspicion, & receive evidence for that 
purpose. If an order is made, the form of the 
order should state that it is in reference to a parti- 
cular subject-matter.—WIMBLEDON URBAN DiIs- 
TRICT COUNCIL v. HastInas (1902), 87 L. T. 118; 
67 J. P. 45, D.C. 

aentalion Sold. Consett U. C. v. Crawford, [1903] 2 
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246. ‘* Inmate ’’ — Destitute sheltered for the 
night—-Public Health (London) Act, 1891 (c. 76).]— 
R.v. SLADE, No. 244, ante. 

247. -Scholars in day school—Public Health 
Act, 1875 (c. 55).;-WiMBLEDON URBAN DISTRICT 
COUNCIL v. Hasrines, No. 245, ante. 

248. Person by whose default overcrowding 
arises —- Night shelter — Superintendent.| --- R. vu. 
Mrap, Ex p. GATES, No. 248, ante. 





E£. Boundary Ditches. 

249. Ditch along highway dividing two dis- 
tricts—Jurisdiction of rural sanitary authority. |— 
A ditch ran along a highway which divided two 
rural sanitary districts. The ditch was situated in 
N., but a nuisance was caused in greater part by 
sewage from premises in W. The W. sanitary 
authority applied to justices for an order on the 
N. authority to cleanse the ditch as being in their 
area :—Held: the justices were right in ordering 
W. to cleanse the ditch.—WoBuRN UNION »v. 
Te ae PAGNELL UNION (1887), 51 J. P. 694, 


F. Nuisances from Sewers and Drains. 
See SEWERS & DRAINS. 
G'. Food and Drugs. 


See Foop & Druas, Vol. XXV., pp. 108-114. 


H. Sanitary Accommodation. 
Sce PuBLIc ILEALTH. 


SEcT. 15.—PUBLIC MORALITY. 
Disorderly houses.|—See CRIMINAL LAw, Vol. 
XV., pp. 754-757, Nos. 8128-8147. 


| 


NUISANCE. 


Gaming houses.]—Sce GAMING & WAGERING, 
Vol. XXV., pp. 422-450, Nos. 247-415. 

Lotteries..—See Gamina & WaGERING, Vol. 
XXV., pp. 452-459, Nos. 429-469. 

Indecent exposure.]|—See CxrimiInaL Law, Vol. 
XV., pp. 745-747, Nos. 8041-8062. 

Obscene exhibitions.|——See CriminaL Law, Vol. 
XV., pp. 747, 748, Nos. 8063-8067 ; Hiauways, 
Vol. XXVI., p. 429, Nos. 1484, 1485. | : 

Obscene publication.|—See CriminaL Law, Vol. 
XV., pp. 748-751, Nos. 8068-8099. 

Indecent language.|—See CRIMINAL LAw, Vol. 
XV., p. 751, No. 8100. 


Sicr. 16.—SMOKE. 
SUB-SECT, 1.—IN GENERAL. 

250. Smoke alone an actionable nuisance.| --- 
CrumMrP v. LAMBERT, No. 21, ante. 

251. Necessity for proof of substantial damage.| 
—In nuisance of this particular kind [smoke], it 
is known by experience that unless substantial 
damage has actually been sustained, it is impossible* 
to be certain that substantial damage ever will be 
sustained, & therefore, with reference to this 
particular description of nuisance, it becomes 
practically correct to lay down the principle that, 
unless substantial damage is proved to have been 
sustained, this ct. will not interfere (MELLISH, L.J.). 
—SALVIN v. NORTH BRANCEPETH COAL Co. 

9 Ch. App. 705; 445. J. Ch. 1495; 31 L. T. 154 ; 

22 W. R. 904, L. JS. 

Annotations :-—Consd. Shotts Iron Co. vr. Inglis (1882), 7 
App. Cas. 518; Fletcher vr. Bealey (1885), 28 Ch. D. 688. 
Refd. M'Murray v. Cadwell (1889), 6 T. L. RR. 763 A.-G. 
@. Manchester Corpn., [1893] 2 Ch. 87; Wood tr. Conway 
Corpn. (1914), 110 L. T. 917; Slack v. Leeds Industrial 
Co-op. Soce., (1923) 1 Ch. 431. 
252. From _ factory -— Lime 

CAsE, No. 168, ante. 


kiln.| — ALDRED'sS 


253. ———- Glass making.j; — RR. v. Brooks 
(1678), Trem. P. C. 195. 
Annotation :—Refd. KR. v. Lister (1857), 3 Jur. N.S. 570. 
254. —-— Brick  burning.}; — A __ brick-kiln, 


sufficiently near a dwelling-house to affect it: with 
smoke, is a nuisance, & the owner's prescriptive 
right to another kiln nearer to the house, & almost 
in a line with the kiln complained of. cannot be 
urged as a reason for the ct.’s not granting an 
injunction.—-BAREHAM v. HLALL (1870), 22 L. T. 
116. 

Effect of twenty years’ user.|—Sce EASEMENTS, 
Vol. XIX., p. 179, No. 1207. 

Increase in amount—-Whether injunction 
granted.|—Sce INJUNCTION, Vol. XXVIII., p. 423, 
No. 476. 

Smoke from railways.|—See MAILWAYs. 





SUB-SECT. 2.—SUMMARY ABATEMENT UNDER 
STATUTE. 
A. In General. 

See, generally, Public Wealth Act, 1875 (c. 55), 
ss. 91-111, 334; Public Health (London) Act, 
1891 (c. 76), 8. 243 Public Ilealth (Smoke Abate- 
ment) Act, 1926 (c. 43). 

255. Each daily emission a separate offence.]— 
Justices acting in pursuance of Nuisances Removal 
Act, 1855 (c. 121), & Sanitary Act, 1866 (c. 90), 
ordered the occupiers of certain premises to cease 


| PART II. SECT. 16, SUB-SECT. 1. 
250 i. Snwke alone an actionable nuisance.J\—BYRON v. STIMPSON (1878), 1 P. & B. 697.— CAN. 
250 fi. ——.}-——SMITH v. CONSOLIDATED MINING & SMELTING Co. (1909), 11 W. L. Rt. 488.—CAN. 
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to send forth black smoke from their chimney, so 

that the same should be no longer a nuisance. 

The order having been persistently disregarded, 

& the offenders summoned & a penalty imposed 

on them, under Nuisances Removal Act, 1855 

(c. 121), 8. 14, for their default, nineteen separate 

informations were eventually laid, & the same 

number of summonses simultaneously issued, in 
respect of as many acts of disobedience, each 
committed on a different day, by sending forth 
black smoke. At the hearing of the summonses, 
the full penalty of 10s. was imposed for the offence 
alleged in each, & the offenders were ordered also 
to pay 15s. costs upon the first summons, & 146s. 
costs upon every other. They objected that their 
disobedience was but one default, & that the divers 
acts complained of should have been charged in 
a single summons, to which one set of costs only 
would have attached ; & they obtained a rule 
calling on the justices to show cause why they 
should not state a case under Summary Juris- 
diction Act, 1857 (c. 43):—Held: each daily 
emission of smoke was a separate act of dis- 
obedience, for which a separate summons might be 
lawfully issued, & under the circumstances the 
justices had not so exercised their discretion in 
awarding costs as to render the interference of 

the ct. necessary.—HR. v. WATERHOUSE (1872), 

L. R. 7 Q. B. 545; 41 L. J. M. C2. 115; 26 L. T. 

7615 36 5. P. 4713 sub nom. Rov. West RIDING 

OF YORKSHIRE JJ., 20 W. R. 712. 

Annotations :—Refd. Kddleston r. Barnes (1875), 1 Ex. D. 
67; Greenwich L. C. v. L. C. C. (1912), 106 L. 'T. 887. 
256. Factory having several chimneys—Sum- 

mons not specifying which complained of.|—B. 

charged N. that black smoke issued from certain 
chimneys on his premises so as to be a nuisance, & 
this was caused by the act & default of N. The 
fact was that there were five separate chimneys 
together, each used for a separate purpose. N. 
objected that the summons was bad for not showing 
from which of the chimneys was said to issue the 
smoke :—Held: the justices were wrong in allow- 
ing this objection to the summons, & they ought to 
have heard the evidence & made their order as to 
one or more of the chimneys.—BARNES v. NORRIS 

(1876), 41 J. P. 150. 

257. Construction of furnace as defence—When 
available under Public Health Act, 1875 (c. 55), 
S. 91 (7).|—An information was laid against the 
proprictor of a brewery, for that black smoke was 
from time to time sent forth from the chimney of 
his brewery in such quantities as to be a nuisance, 
& he was convicted & fined thereon :—Held: the 
proviso [of above sub-sect.] applied only to the 
first part of above sub-sect., & not to the latter part 
making it an offence to send forth black smoke in 
such a quantity as to be a nuisance, & deft. was 
not entitled to call evidence as to the construction 
of the furnace.—WEEKES v. KING (1885), 53 L. T. 
O13; 493. P. 709; 1T.L. R. 5145; 15 Cox, CC. 
733, D. ©, 
ae ‘~Refd. Tough xv. Hopkins (1904), 2 L. G. Rh. 


258. Recurrence of nuisance after order to 
abate—Presumption that previous order complied 
with—Lapse of time.J—Applts. gave notice to 
resp. on Mar. 18, 1904, under Public Health 
(London) Act, 1891 (c. 76), 5. 4, forthwith to abate 
& within the like period to prevent the recurrence 
of a nuisance consisting of black smoke issuing from 
the chimney of a bakehouse. No further nuisance 
was observed till Jan. 5, 1906, when the chimney 
was seen to send forth black smoke in such a 
quantity as to be a nuisance. Applt’s. thereupon 
Summoned resp. for making default in complying 


18] 


with the notice of Mar. 18, 1904. The magistrate 
held upon the evidence that it must be assumed that 
immediately on receipt of the notice the nuisance 
was abated, & he dismissed the summons :—Held: 
as it was open to the magistrate to hold that the 
two occurrences were not connected with one 
another, his decision was right.—BATTERSEA 
BorouGH COUNCIL v. GOERG (1906), 71 J. P. 11; 


5L.G. BR. 62, D.C. 
stad geet :—Folld. Greenwich B. C. v. L. C. C. (1912), 106 


259. ——.|—A sanitary authority 
being satisfied that a nuisance existed at an electric 
power station of the London County Council by 
reason of a chimney of the power station sending 
forth black smoke in such quantity as to be a 
nuisance, upon Nov. 6, 1910, served on the county 
council a notice under Public Health (London) 
Act, 1891 (c. 76), s. 4, requiring them within three 
days to abate the nuisance & to execute such works 
as were necessary to prevent its recurrence. 
Similar nuisances occurred in Mar. 1911, & on 
Apr. 9, the chimney sent forth black smoke in such 
quantity as to be a nuisance. A summons was 
then taken out by the authority under Public 
Health (London) Act, 1891 (c. 76), s. 4 (4), against 
the County Council for having made default in 
complying with the requirements of the statutory 
notice served on them on Nov. 6, & the magistrate 
having found as a fact that the nuisance of Apr. 9 
was a recrudescence & not a continuance of the 
nuisance which the notice required the Council to 
abate, determined that the Council had not made 
default in complying with the notice, & he dis- 
missed the summons :-—Held: there was sufficient 
evidence to justify the magistrate in finding that 
the nuisance of Apr. 9, 1911, was a separate & 
independent. occurrence & not a recurrence of 
the tirst nuisance, & there had not been a failure 
to comply with the statutory notice to abate the 
earlier nuisance.—GREENWICH BoRoUGit COUNCIL 
v. LONDON County Covncin (1912), 106 L. T. 
887; 765. P. 267; 10 L. G. R. 4883 23 Cox. CG. C. 
25 Da Cs 

See No. 770, 








B. Exemptions from Liability. 
(a) Private Dwelling-House. 


See Public Health Act. 1875 (ce. 55), s. OL; 
Public Health (London) Act, 1891 (c. 76), s. 24. 

260. What is private dwelling-house—Block of 
residential flats.} QUEEN ANNE RESIDENTIAI, 
Mansions & Hore. Co. v. WESTMINSTER CORPN. 
(1901), 46 Sol. Jo. 70, D.C. 
Annotation :-—Refd. McNair v. Baker (1903), 90 L. T. 24. 

261. Club.] —A club of seven hundred & 
fifty members, managed by a committee of the 
members, had for many ycars occupied premises 
which had previously been a private dwelling- 
house; the premises comprised the ordinary 
accommodation of a club, & there were five 
bedrooms for the use of the members & eight for 
the club staff. In the basement were cooking 
ranges, a large roasting grate, & a vertical boiler 
with furnace attached, which latter were used for 
heating the premises ; the smoke from all of them 
was discharged into one flue or chimney, which 
sent forth black smoke in such quantity as to be a 
nuisance. A summons against resp., the club 
secretary, for making default in complying with 
a notice of the Jocal authority requiring him to 
abate the nuisance was dismissed by the magistrate 
on the ground that the chimney was the chimney 
of a private dwelling-house :—Held : the dismissal 
of the suinmons was wrong; the premises as used 
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were not a private dwelling-house within Public 
Health (London) Act, 1891 (c. 76), s. 24, & resp. 
ought to have been convicted of the offence 
charged.—McNalrRr v. BAKER, |1904] 1 K. B. 208 ; 
73L. J. K. B. 120; 90 L. T. 24; 68 J.P. 663 20 
T. L. R. 95; 48 Sol. Jo. 118; 21. G. R. 143, 1D. C. 


(b) Particular Industries. 
See Public Health Act, 1875 (c. 55), s. 334. 


262, Extent of exemption—cConfined to nuis- 
ances.|— The Public Health Act, 1875 (c. 55), 
imposes on landowners, through whose land a 
sewer is run under Public Health Act, 1875 
(c. 55), an obligation to preserve to such sewer 
subjacent support, & gives them a right to 
iminediate compensation for being deprived of 
free power to work subjacent mines, but not for 
the risk of percolation of sewage into the subjacent 
mines. 

Sect. 334 of Public Health Act, 1875 (c. 55), 
which provides that nothing in the Act shall be 
construed to extend to mines, . . . is confined in 
its operation to those clauses of the Act which 
deal with the prevention of nuisances (COTYroNn, 
L.J.).—-Re DupLEY Coren. & DuUpDLiey’s (IKARL) 
TRUSTEES (1881), 8 Q. B. D.. 86: 51 L. J. Q. B. 1213 
45 1]. T. 738; 467. P. 340, C. A. 

Annotations :—Consd. Jary v Barnsley Corpn., (1907) 2 
Ch. 600. Refd. Normanton Gas Co. v. Pope & Pearson 
(1883), 52 L. J. Y. B. 629; South Staffordshire Water- 
works Co. v. Mason (1886), 56 L. J. Q. B. 255; L. & 
N. W. Ry. v. Evans, [1893] 1 Ch. 16; Glamorganshire 
Cunal Navigation Co. v. Nixon’s Navigation Co. (1901), 
85 lL. T. 53; Manchester Corpn. vr. New Moss Colliery, 
[1906] 1 Ch. 278. 

263. - Common law liability preserved.|- 
(1) A local authority may act as relators in an 
action brought by the A.-G. for the purpose of 
abating a public nuisance, & may themselves 
maintain an action for damages for a nuisance 
affecting property of which they are the actual 
owners. 

(2) The provision in Public Ilealth Act, 1875 
(c. 55), s. 334, that nothing in that Act shall 
extend to certain businesses therein specified, 
exempts their proprietors only from the liabilities 
created & penalties imposed by that Act, & does 
not relieve them from liability for a public nuisance 
in a suit brought by the A.-G. for its abatement, 
nor from their ordinary common law liability to 
an owner whose property is iniuriously affected 
by it.—A.-G. vu. LOGAN, [1891] 2 Q. B. 100; 65 
L. 1.162; 55 J. P. 615; 7T. L. R. 279, D.C. 
Annotations :—As to (1) Apld. Wednesbury Corpn. v. Lodge 

Holes Colliery Co., [1907] 1 K. B. 78. As to (2) Refd. 

A.-G, & Spalding Ii. C. v. Garner, [1907] 2 K. B. 480. 

264. - Provisional order of Local Govern- 
ment Board confirmed by private Act.|--Under the 
powers given to the Local Govt. Board by Public 
Health Act, 1875 (c. 55), 8. 3038, to make pro- 
visional orders repealing, altering, or amending 
local Acts, the board made an order which was con- 
firmed by an Act of Parliament in 1898, an article 
of which, after repealing a sect. of a previous local 
Act dealing with nuisance arising from smoke, 
provided that ‘if from any chimney, not being 
the chimney of a private dwelling-house, black 
smoke is emitted ’’ in such quantity as to be a 
nuisance, the owner or occupier of the place should 
be liable to a penalty if, after notice, the emission 
was repeated; & by Public Health Act, 1875 
(c. 55), s. 334, nothing in the Act was to extend 
“to the calcining, puddling, & rolling of iron 
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& other metals, nor to the conversion of pig iron 
into wrought iron, so as to obstruct or interfere 
with any of such processes’’:—Held: the ordet 
made by the board, having been confirmed by 
Parliament, was itself an independent Act of 
Parliament, & was not subject to or controlled 
by the exceptions in Public Health Act, 1875 
(c. 55), 8. 334, or by any similar exceptions in any 
of the previous local Acts.—BrssEMER & Co., 
LYrp. v. GouLp (1912), 107 I.. T. 298; 76 J. P. 
349; 10 L. G. R. 744; 23 Cox, C. C. 145, D. C. 
265. In respect of what industries—-Manu- 
facture of produce of ore & minerals.]—Applts., 
the occupiers of a manufactory of bichrome, 
which is the produce of ores & minerals, were 
charged, upon information, with having, as part 
of their works, a chimney sending forth black 
smoke in such quantity as to be a nuisance, 
under Sanitary Act, 1866 (c. 90), s. 19. The 
justices found that the smoke from applits.’ 
chimney was @ nuisance, & ordered its abatement : 
—Held: applts. came within the exemption con- 
tained in the Nuisances Removal Act, 1855 
(c. 121), 8. 44, of mines, smelting, & the manu- 
facturing of the produce of ores & mincrals ; 
these two Acts, being, by Sanitary Act, 1866 
(c. 90), s. 14, to be construed as one, the 
exemption in Nuisances HKemoval Act, 1855 
(c. 121), applied to the nuisances created by 
Sanitary Act, 1866 (c. 90); & the justices had no 
jurisdiction to make the order.—-NorRRI8 v. BARNES 
(1872), L. R. 7 Q. B. 5873; 41 L. J. M. C. 154; 
26 lL. T. 622; sub nom. R. v. Yorksyire JJ., 
Norris v. BARNES, 20 W. BR. 708; sub nom. 
Morris v. BARNES, 37 J. P. 246. 
Annotation :—Refd. Rye Union Grdns. 7. Payne (1875), 44 
L. J. M. C. 148. 


266. —-— ——.|—-A.-G. v. LOGAN, [1891] 

2 Q. B. 100; 65 L. T. 162; 55 J. P. 6153 7 

T. L. R. 279, D.C. 

Annotations :—Refd. A.-G. & Spaldimg KR. CG. 7. Garner, 
11907] 2 K. B. 480; Wednesbury Corpn. v. Lodge Holes 
Collicry Co., [1907] 1 K. B. 78. * 

267. .|—BESSEMER & Co., LYD. 

v. GOULD, No. 264, ante. 

Mines.] —J?e DUDLEY CORPN. 

& DuDLEY’s (EARL) ‘'RUSTEKS, No. 262, ante. 

-——,.|—-D?. charged the C. coal 

mine owners with allowing their chimney to send 

forth black smoke. The justices held it to be 

doubtful if Public Health Act, 1875 (c. 55), 8. 91, 

applied to chimneys of coal mines, & dismissed the 

case :—Held: the justices were wrong, & Public 

Health Act, 1875 (c. 55), did apply to such mines, 

& case remitted with that opinion.—PATTERSON 

v. CHAMBER COLLIERY Co. (1892), 56 J. P. 200; 

8T. L. RK. 278, D.C. 
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C. Smoke of Steam Vessels. 


270. Plying on Thames.|—A steam tug which 
plies on the river Thames, & in towing vessels up 
& down the river between London Bridge, & the 
Nore-Light, is within 19 & 20 Vict. c. 107, 8. 1, 
which applies to ‘‘ steam vessels plying to & fro 
between London-Bridge & any place on the river 
Thames to the Westward of the Nore-Light,” & 
should therefore be constructed so as to consume 
its own smoke.—WALKER v. IiVANS (1859), 2 
BK. & HK. 356; 29 L. J. M. C. 223; 121. T. 59; 
24 J. P.40; 6 Jur. N.S. 71; 8 W. RR. 61; 121 
K. R. 185, D. C. 

Annotation :—Reld. The Steam Tug Victory (1860), 2 L. T. 


271. -——— Public Health (London) Act, 1891 
(c. 76), S. 24.]—By above sect. ‘‘any chimney, not 
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being the chimney of a private dwelling-house, 
sending forth black smoke in such quantity as to 
be a nuisance ’”’ is liable to be dealt with sum- 
marily :—Held: the funnel of a steam-tuy was u 
chimney within the sect. 

An abatement or prohibition order is not bad 
because it does not, under above Act, sect. 5, 
sub-sect. 5, specify the works to be executed for 
the purpose of abating or preventing the recurrence 
of the nuisance, although the person on whom the 
order is made may have required them to be 
specified. —TouGcnH_ v. Hopkins, [1904] 1 K. B. 
804; 73 L. J. Q. B. 628; 90 L. T. 672; 65 J. P. 
274, 52 W. R. 605; 20 T. L. R. 323; 48 Sol. Jo. 
312; 2 L. G. R. 1213; 9 Asp. M. L. C. 562; 20 
Cox C. C. 650, D. C. 

272. Trading direct from Liverpool to foreign 
ports—Liverpool Sanitary Amendment Act, 1854 
(c. xv), S. 24.|—Above sect., which relates to the 
emission of smoke, does not apply to steam 
vessels trading direct with foreign ports, cven 
although smoke is negligently cmitted when the 
steam vessel is within the port. of Liverpool.— 
MaAcAULAY v. Moss S.S. Co., Lrp. (1910), 102 
L. fT. 887; 74 J.P. 2483; 8L. G. RR. 615, D.C. 


D. Proof of Nuisance. 


273. Whether injury to health  essential.| — 
Where a chimney, not belonging to a private house, 
sends forth black smoke so as to be a nuisance, it 
is not necessary, in procecdings to abate it, to 
prove that the smoke is injurious to health.— 
GASKELL v. BAYLEY (1874), 30 L. 'T. 5163; 38 
J. P. 805. . 

274. No evidence of injury to particular person 
or property.|—Upon the hearing of complaints 
under Public Health (London) Act, 1891 (c. 76), 
s. 24 (b), it was proved that black smoke issued 
from a chimney several times a day during a series 
of days for periods varying from a few minutes to 
upwards of an hour :—Held: upon these facts 
the magistrate was justified in finding that the 
smoke issued in such quantity ‘‘as to be a 
nuisance,”’ although there was no evidence that 
any particular person or property was injuri- 
ously affected thereby.—SoutrH LONDON ELECTRIC 
SUPPLY CORPN. v. PERRIN, [1901] 2 K. B. 186; 
70 L. J. K. B. 648; 84 1. T. 680; 65 J. P. 627; 
49 W.R. 5389; 17 T. la. RR. 4753 45 Sol. Jo. 486 ; 
19 Cox, ©. C. 717, D.C. 


i. Liability of Employer for Negligence of 
Servant. 


See, generally, CRIMINAL LAW, Vol. XIV., 
pp. 38-47, 

275. Whether master Hable.]|—A local improve- 
ment Act enacted that every furnace used shall be 
constructed so as to consume its own smoke, & 
if any person use a furnace not so constructed, or 
shall use such furnace so negligently that the smoke 
shall not be consumed, every person so offending, 
being the owner or occupier, or being a foreman or 
other person employed by such owner or occupier, 
shall forfeit a sum of £5, etc. 

W., the owner, used furnaces properly con- 
structed, & employed a competent person to use 
them, but, without W.’s knowledge, the servant 
negligently used them so that smoke was not 
consumed :—Held; the servant only could be 
convicted of the offence, & not the master.— 
WILLCOOK v. SANDS (1868), 32 J. P. 565. 

27 -.|—By Sanitary Act, 1866 (c. 90), 
8. 19, the word “ nuisances,” under Nuisance 





183 


Removal Acts, shall include any chimney, not 
being the chimney of a private dwelling-house, 
sending forth black smoke in such quantity as to be 
a nuisance :—ZIeld : inthe event of such a nuisance 
existing, the occupier of the premises is liable to be 
charged & to have an order made upon him for 
the abatement of the nuisance, although it may 
have arisen or have been continued by the act of 
a servant employed by him upon the premises.— 
BARNES vw. AKROYD (1872), L. R. 7 Q. B. 4743 
41L. J. M. C. 110; 26 L. TT. 692; 37 J. P. 116; 
sub nom. R. v. YORKSHIRE JJ., BARNES v. 
ACKROYD, 20 W. R. 671. 

AR nanON :—Mentd. Sherras v. De Rutzen, [1895] 1 Q. B. 


277. -|] — Deft... who was the owner & 
occupier of certain premises in the metropolis 
used for the purpose of manufacture, was sum- 
moned under 16 & 17 Vict. c. 128, for negligently 
using a furnace in such premises so that the smoke 
arising therefrom was not effectually consumed. 
The furnace in question was constructed so as to 
consume its own smoke if carefully used, & the 
emission of smoke complained of was caused by the 
carelessness of the stoker employed by deft. to 
attend to the furnace. Deft. was not personally 
guilty of any negligence in connection with the 
matter :—Held: deft. was not criminally re- 
sponsible for the negligence of his servant, & could 
not be convicted of the offence.—CIIISHOLM v. 
DOULTON (1889), 22 Q. B. D. 736; 58 L. J. M. C. 
133; 60 L. T. 966; 53 J. P. 550; 37 W. R. 749 ; 
oT. L. R. 43753 16 Cox, C. C. 675, D. 

Annotations :—-Distd. Niven v. Greaves (1890), 54 J. P. 548 ; 

Arinitage v. Nicholson (1913), 108 L. T. 993. 

278. —-—.] —G.’s mill sent forth black smoke 
more than ten minutes. The furnace was pro- 
perly constructed & efficient firemen superin- 
tended, & the stoker’s own negligence was the 
sole cause of the smoke. G. was summoned for 
an offence contrary to Public Health Act, 1875 
(c. 55), s. 96:—Held: the justices were wrong 
in dismissing the charge & in holding that G. was 
not liable-—NIVEN v. GREAVES (1890), 54 J. P. 
548, D.C. 

279. .| — Applts. were the owners & the 
occupiers of a dyehouse which had a furnace & 
a chimney appertaining thereto. In consequence 
of negligent stoking on the part of one of the 
servants of applts., of which applts. were ignorant, 
smoke which was not completely burned was 
allowed to escape from the chimney of the dye- 
house :—Held: applts. were rightly convicted of 
an offence under Bradford Corporation Act, 1910 
(c. exvii), s. 52.—ARMITAGE, LTD. v7. NICHOLSON 
(1913), 108 L. T. 993; 77 J. P. 239; 29 T. L. R. 
425; 110. G. R. 547; 23 Cox, C. C. 416, D.C. 

280. .|—Upon the hearing of an informa- 
tion under Bradford Corporation Act (ce. cxvii), 
s. 53, an expert witness gave evidence that the 
emission of the smoke could not have been caused 
otherwise than by means of some act or default 
of the stokers or engineer:—Held: (1) the 
justices were not bound to accept this evidence 
as conclusive, but were entitled to exercise their 
own judgment, upon the whole of the evidence & to 
convict defts.; (2) the burden of showing that 
they came within the exemption in Bradford 
Corporation Act, 1913 (c. xevi), s. 72 (3), lay upon 
defts.—DRUMMOND & Sons v. NICHOLSON (1915), 
84 L. J. K. B. 2190; 113 L. T. 852; 79 J. P. 525; 
13 I. G. R. 958, D. C. 











EF’. Procedure. 
See Part IV., Sect. 3, post. 


184 


Sect. 16.—Smoke: Sub-sect, 3, A. & B.; sub-sect. 4. 
Sects. 17 & 18.] 


SUB-SECT. 3.—UNDER STATUTES INFLICTING 
PENALTIES. 
A. In General. 

281. Consumption by trade furnaces — ‘‘ Con- 
sume as far as possible ’’—Towns Improvement 
Clauses Act, 1847 (c. 34), s. 108.]|—-Above sect. 
imposes a penalty on persons so negligently using 
a furnace as not to ‘‘ consume the smoke ”’ arising 
from it. A local Act incorporates above sect., but 
provides that the words ‘‘ consume the smoke ”’ 
shall not be in all cases read as ‘‘ consume all the 
smoke’’; & that the penalty may be remitted if 
the person summoned under that sect. has so 
constructed or altered his furnace as to consume as 
far as possible its smoke, ‘‘ & has carefully attended 
to the same, & consumed as far as possible ’’ its 
smoke. On an information against applt. for so 
negligently using his furnace as not to consume its 
smoke, it was not shown that the furnace was 
improperly constructed; it was found that it 
was capable of consuming more smoke than it in 
fact did; but that to use the means provided for 
that purpose would render it impossible to carry 
on applit.’s trade with that furnace. Applt. was 
convicted :—Held: assuming the furnace to be 
properly constructed, ‘‘ as far as possible ’’ meant 
as far as possible consistently with carrying on the 
trade in which the furnace was employed; «& 
applt. was wrongly convicted.-—-COOPER v. WOOT- 
LEY (1867), L. R. 2 Exch. 88; 36 L. J. M. C. 27; 
15 L. T. 5389; 31 J.P. 135; 15 W. R. 


B. On Highways. 


Sec, generally, Wighways & Locomotives 
(Amendment) Act, 1878 (c. 77), 5s. 303; Loco- 
motives on Highways Act, 1896 (c. 36), s. 1; 
Motor Car Act, 1903 (c. 36). 

282. Steam engine—Onus of proof.|—All that 
prosecutor had to prove was that, in fact, the 
engine was emitting smoke & did not consume its 
own smoke, which throws the onus on deft. 
(GRANTUAM, J.).——PiTT RIVERS v. GLASSE (1891), 
55 J.P. 663; 7'T. L. R. 438, D.C. 

288. Exemption of light locomotives—Emission 
only from temporary cause—Motor car.|—Where 
the emission of smoke from a motor car is due to 
carelessness, that does not prevent the car from 
coming within the provisions of Locomotives on 
Highways Act, 1896 (c. 36), s. 1.—R. v. WILHA- 
HAM, fx p. ROWCLIFFE (1907), 96 L. T. 712; 
sub nom. KR. v. WILBRAHAM, Eau p. ROWCLIFFE, 
T1J. P. 3386; 5 L. G. R. 764, D.C. 


Annotations :—Refd. Star Omnibus Co. (London) v. Tagg 
(1907), 97 1. T. 481; Hindle & Palmer v. Noblett (1908), 


723. P. 373 

284. Motor bus.] — Applts. were 
summoned under Highways & Locomotives 
(Amendment) Act, 1878 (c. 77), s. 30, for using on 


a highway a locomotive which did not consume so 





ee 
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far as practicable itsown smoke. The locomotive 
belonged to applts., & was a petrol motor omnibus 
weighing less than five tons. It had a smokcless 
engine, but it was seen by respt. to emit consider- 
able quantitics of smoke which smelt of burnt oil. 
This was caused by the negligence of applts.’ 
driver in supplying an excessive quantity of 
lubricating oil to the working. parts. The magis- 
trate found as a fact that the omnibus was s0 
constructed that no smoke or visible vapour could 
be emitted therefrom except by reason of the 
driver’s negligence :—Held: as the motor omni- 
bus weighed less than five tons, & was so con- 
structed that no smoke or vapour was emitted 
therefrom vpn from any temporary cause, it 
was exempted by Locomotives on Highways Act, 
1896 (c. 36), 8. 1, as varied by Art. TIT. of the 
Ileavy Motor Car Order, 1904, from the operation 
of Highways & Locomotives Act, 1878 (c. 77), 
s. 30, &, therefore, applts. had committed no offence 
against the sect. under which they were sut- 
moned.—STaR OMNIBUS (Co. (LONDON), Lfrp. 
v. Taca (1907), 97 L. T. 481; 71 J. P. 352: 23 
T. L. R. 488; 51 Sol. Jo. 467; 5 1. G. R. 808 ; 
21 Cox, C. C. 519, D.C. 

285. —-— Motor engines.|— Applts. were 
summoned under Highways & Locomotives 
(Amendment) Act, 1878 (c. 77), s. 30, for respec- 
tively using on a highway two motor engines which 
did not. so far as practicable consuine their own 
smoke. It was proved that on the highway the 
motor engines had emitted an excessive quantity 
of smoke & steam while they were respectively in 
charge of applts. Evidence was given on behalf 
of applts. that the engines were so constructed that 
no smoke or visible vapour was emitted therefrom 
except from some temporary or accidental cause. 
This evidence was not contradicted on the part of 
resp. The justices were of opimon that the 
emission of smoke & steam was due, not only to the 
carelessness of applts., but also to the fact that on 
the occasion in question the engines did not so 
far as practicable consume their own smoke, & 
they were not satisfied that the emission was due 
to a temporary or accidental cause within Loco- 
motives on Highways Act, 1896 (c. 36), 5s) 1 :—- 
Held: as the justices had not found upon the 
evidence that the locomotives were so constructed 
that no smoke would be emitted except from a 
temporary or accidental cause, they did not come 
within the exemption contained in Locomotives 
on Ilighways Act, 1896 (c. 36), s. 1, & appits. were 
rightly convicted.—HINDLE & PALMER v. NOB- 
LETT (1908), 99 L. T. 26; 723. P. 3873; 61.G.R. 
825, D.C, 

Annotation :— Consd. Evans tr. Nicholl (1909), 100 1. ‘I’. 496. 

286. Tramway engine—Mixed smoke & steam.| 
—D. was charged with emitting smoke & steam, 
contrary to bye-laws, from a tramway cngine, 
& contended that these were two separate offences, 
& the summons was contrary to Summary Juris- 
diction Act, 1847 (c. 43):—Held: the justices 





PART II. SECT. 16, SUB-SECT. 3.—A. 

d. Consumption by trade furnaces— 
** Consume as far as possible ?—-Public 
Health Acts.}—On a prosecution under 
Health Act, 1890, 8. 222, charging 
thereby suffuance of defts. a nuisance 
within sect. 216 of the Act arose, viz. 
a chimney, not being one of a private 
house, sending forth smoke in such a 
quan as to be a nuisance, it is not a 

efence that the fireplace connected 
with such chimney is constructed in 
such & Manner as to consume as far 
as practicable, having regard to the 
nature of the manufacture or tradc, 
all smoke arising therefrom, & that. 
such fireplace has for that. purpose been 


carefully attended to by the person 
having the charge thereof.— McKERK 
v. RIDER (1908), 5 C. L. It. 480.—AUS. 

e. —~-- ——.J--To prove the 
nuisance defined in Public Health Act, 
1867, 8. 16(h), a furnace must be 
shown not to consume its own smoke 
either by reason of faulty construction, 
or by reason of systematic misuse, & 
the fact that a well constructed furnace 
had on ten occasions in a period of four 
months sent out quantities of offensive 
black smoke held not to be evidence 
of such systematic misuse as to bring 
it under the terms of that Act.— 
DUMFRIES LOCAL AUTHORITY v. 
MuRPHY (1884), 11 1k. (Ct. of Sess.) 





694; 21 Sc. L. R. 489.—SCOT. 

: J Held: the fact 
that the furnace of the boiler of au 
steam engine in certain cnginecring 
works was not fitted with any of the 
systeins for mechanical stoking, which 
have among their objects improved 
smoke consumption, did not make the 
furnace a nuisance witbin Public 
Health (Scotland) Act, 1897, 8. 16 (9), 
mechanical stoking as contrasted with 
stoking by hand being unsuitable for 
the business in question.—LzITHn 
MAGISTRATES U. BERTRAM (JAMES) & 
Son, Lyrp., [1915] S. C. 1133; 53 
Soren ht. 40 ; {1915] 2 Ss, lL. fa 103.— 
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Part II.—NvISANCES IN RESPECT OF PARTICULAR MATTERS. 


were right in overruling the objection, as emitting 
smoke was not the less an offence because stcam 
was mixed with it.—-Davis v. LOACH (1886); 51 
J. P. 118, D.C. 

Portable engine near highway.|-—Sce liGuH- 
ways, Vol. X XVI, p. 487, No. 1543. 


rene 





Sun-sEecr. 4.—On RAILWAYS. 
See RAILWAYS. 
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Srct. 17.—THEATRES AND PLACES OF AMUSE- 
MENT. 


See, generally, THEATRES. 

287. Booth erected on street.;-- A booth for 
rope dancing erected in a street is a nuisance, for 
which the master & workman may be indicted ; 
or the judges may, upon view, order it to be 
abated.—HA1i’s CASE (1671), 1 Mod. Rep. 76; 
1 Vent. 169; 86 E.R. 744; sub nom. R. v. HALL, 
2 Keb. 846. 

Annotations :—Distd. Rt. v. Betterton (1694), 5 Mod. Rep. 

142. Mentd. hk. v. Wilts JJ. (1764), 1 Wm. BI. 467. 

288. Regatta.|-—A railway co. became, by con- 
veyance from a canal co., the owner of a canal, 
with lands acquired from several owners for the 
formation of a reservoir, from which to supply 
water to the canal, the rights of fishing & sporting 
over the reservoir, & for no other purpose, being 
reserved to the former owners. The co. pro- 
jected & held a regatta with aquatic sports on the 
reservoir, they ran cheap trains, & thereby con- 
gregated a large concourse of persons, who 
trespassed on the park surrounding the mansion 
house of a lady & adjoining the reservoir, & injured 
her right of fishing & sporting over the greater 
part’ of the reservoir. Notwithstanding the 
remonstrances of the lady, the co. announced a 
second regatta. Upon motion on behalf of the 
lady in a suit by her against the co., the latter 
undertaking not to hold another regatta for a 
limited period, the ct. permitted pltf. to try her 
right at law against the co. On a trial at law the 
jury, not agreeing, were discharged ; but, on a 
second trial, a verdict was given for pltf., with 
nominal damages. Their undertaking having 
expired, the co. announced another regatta on 
the reservoir. Pltf. again moved for an_in- 
Junction :—Held: the regatta was a nuisance to 
pltf.’s property, & an injunction was granted to 
restrain them from holding the regatta; & the 
ct. directed an issue to try whether the co. could 
use the reservoir for any other purpose than to 
supply their canal with water.—BosTrock v. 
NORTH STAFFORDSHIRE Ry. Co. (1852), 5 De G. 
& Sm. 584; previous proceedings, 18 L. T. O. S. 
Lid subsequent proceedings (1856), 3 Sm. & G. 
«1 nnotations :—Consd. Norton v. L. & N. W. Ry. (1878), 

9 Ch. D. 623. Refd. Inchbald v. Robinson, Inehbald +. 

Barrington Q 868), 20 L. 1.109. Mentd. Astley v. M.S. & 

L. Ry. (1858), 27 L. J. Ch. 209 ; Grand Junction Canal Co. 

v. Petty (1888), 57 L. J. Q. B. 572. 

289. Fireworks.] — The collection of a crowd 
of noisy & disorderly people, to the annoyance 
of the neighbourhood, outside grounds in which 
entertainments with music & fireworks are being 
given for profit, is a nuisance for which the giver 
of the entertainments is liable to an injunction ; 
even though he has excluded all improper charac- 


ters from the grounds, & the amusements within 
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the grounds have been conducted in an orderly 

way, to the satisfaction of the police. Semble: 

letting off rockets & establishing a powerful band 
of music which plays twice a weck for several 
hours continuously within one hundred yards of 

a dwelling-house, are nuisances which this ct. will 

restrain.—WALKER v. BREWSTER (1867), L. R. 

5 Eq. 25; 371.3. Ch. 333; 17 L. T.135; 32.5.7. 

S87; 16 W. RB. 59. 

Annotations :—Consd. Inchbald v. Robinson, Inchbald +. 
Barrington (1869), 4 Ch. App. 388. Apld. Winter v. 
Baker (1887), 3 -T. L. I. 569. Consd. Barber vr. Penley, 
[1893] 2 Ch. 447; Lyons v. Gulliver, (1914) 1 Ch. 631. 
Refd. Bellamy v. Wells (1890), 60 L. J. Ch. 156. 


290. Circus.|— (1) A circus, the performances 
in which were to be carried on for eight weeks, 
was erected near pltf.’s house, & the perform- 
ances, which took place every evening, lasted from 
about 7.30 p.m. till 10.30 p.m. It was proved 
that the noise of the music & shouting in the 
circus could be distinctly heard all over pltf.’s 
house, & was so loud that it could be heard above 
the conversation in the dining-room though the 
windows & shutters were closed, & several persons 
were talking in the room :—Held: this was such 
@ nuisance as the ct. would restrain by injunction. 

(2) No doubt the drawing crowds together may 
be a nuisance ;_ but all the circumstances have to 
be considered (SELWYN, L. J.). 

(3) One circumstance which has been much 
urged is, that pltf. is only a yearly tenant. He 
has, however, been many years in the house, & 
is not to lose his rights because he is only a yearly 
tenant; still, it is a circumstance to be con- 
sidered (SELWYN, L.J.).—INCHBALD v, ROBINSON, 
INCHBALD v. BARRINGTON (1869), 4 Ch. App. 388 ; 
20 L. T. 259; 33 J. P. 484; 17 W. BR. 459, L. I. 


aLnnotations :—As to (2) Consd. Barber v. Penley, [1893] 
2 Ch. 447; Lyons v. Gulliver, (1914]1 Ch. 631. Generally, 
Refd. Roskell «, Whitworth (1871), 19 W. It. 804. 


291. Skittle alley.|,—Baruam v. LLODGES, [1876] 
W.N, 234. 

292. Fair.) — WINTER v. (1887), 3 
T. L. R. 569. 
{nnotation :—Relfd. Jenkins v. Jackson (1888), 40 Ch. D. 71. 

293. Exhibition.|—-Where the noise from side 
shows at an exhibition interfered with the com- 
fortable occupation of pltf.’s house & injuriously 
affected the health of his family :—Held : the noise 
amounted to a nuisance, & pltf. was entitled to 
an injunction & damages.—BECKER v. EARLS’ 


BAKER 


SOURT, Lip. (1911), 56 Sol. Jo. 733 subsequent 
proceedings, 58 Sol. Jo. 206, C. A. 
-.|—See, also, Hiaquways, Vol. XAVLI, 





pp. 427-429, Nos. 1472-1485. 

294. Steam organ.| — SPRUZEN  v. 
(1896), 12 T. Li. R. 246, 

Crowds obstructing highways.|-—See IliaHways, 
Vol. XXVI., pp. 427-429, Nos. 1472-1485. 


DOSSETT 


Sect. 18.—WATERS AND WATERWAYS. 

See, generally, WATERS & WATERCOURSES. 

Water supply.|—See WATER SUPPLY. 

Canals.|—See RAILWAYS. 

Sewers.|—-See SEWERS & DRAINS. 

Pollution of watercourses.|—See WATERS & 
WATERCOURSES. 

Disturbance of fisheries.|—See Fisteries, Vol. 
xXV., pp. 34-37. 

Rights in nature of easements.|—Sce HASE- 
MENTS, Vol. XIX., pp. 145-163. 
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291 i. Shittle alley.J—Bock v». ScRONER & LAND (1894), 9. KE. D. C. 106.—S. AF. 
g. Mntertainment hall.|\-—-CLARK v. SLOANE, [1923] N. % L. KR. 1129.—N.Z, 
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SEcT. 19.—OTHER NUISANCES. 

295. Stopping church footway.] — 'THROWER’s 
CASE (1672), 1 Vent. 208; 86 EF. R. 140; sub nom. 
-R. v. THROWER, 3 Keb. 28. 

Annotations :—Refd. R.v. Sainthill (1705), 2 Ld. Raym. 1174; 
R. v. Broukes (1754), Say. 167; Batten v. Gedye (1889), 41 
Ch. D. 507. 

296. Darkening street—Erection of building 
higher than former one.|---Darkening a street by 
enlarging a house is no nuisance.—lRh. v. WEBB 
(1698), 1 Ld. Raym. 737; 91 KE. R. 1393. 

297. Creating noise—By speaking trumpet.]— 
R. v. SmiruH (1726), 2 Stra. 704; Sess. Cas. K. B. 
126; 93 E. R. 795. 

——.,|—- See, also, Sect. 9, ante. 

298. Trotting match on highway.|—A_ trotting 
match along the high road is a legal race within 
the statutes relating to horse racing; & is not 
iJegal as a nuisance at common law.—CHALLAND 
». BRAY (1842), 1 Dowl, N.S. 783; 11 L. J. Q. B. 
20143 6 Jur. 626. 
auncelan :—Mentd. Bentinck ». Connop (1844), 5 Q. B. 











299. Execution of works in church—To injury 
of single parishioner.]—-A bill was filed by a single 
parishioner against some of the churchwardens 
of the parish, alleging an intention on the part 
of defts. to execute works in the church which 
would be injurious to himself, & praying an in- 
junction. Pltf. did not allege any right of 
property in a particular pew, but did allege that 
he was a parishioner, & that he was in the habit 
of attending divine service in the parish church. 
Qu. : whether this is a private nuisance & whether 


NUISANCE. 


such a bill can be sustained by a single parishioner 
against the churchwardens. 

Pitf. complained of works intended to be 
executed by defts., churecjiwardens of his parish, 
which he alleged, in the way in which it was pro- 
posed to execute them, constituted a nuisance } 
much negotiation took place, in the course of which 
defts. showed a continued acquiescence in the 
suggestions made by pltf. as to the mode of 
executing the works, & suspended their execution. 
While these negotiations were still going on, & 
before any works were commenced, pltf. filed his 
bill for an injunction, & obtained special leave to 
give notice of motion & served the notice of 
motion. On the day following the service of the 
notice of motion, defts. in order to avoid litiga- 
tion passed a resolution at a vestry, at which 
pltf. was present, that the works should be wholly 
abandoned. After that pltf. brought on _ his 
motion :—Held : without going into the question 
whether there would be any nuisance, under the 
circumstances, the motion was useless & improper, 
& it was refused with costs.—WooDMAN v. ROBIN- 
SON (1852), 2 Sim. N. S. 201; 19 L. T. O. S. 8; 
61 EK. Rh. 318. 

300. Golf links—Danger to person passing on 
highway.|—CASTLE v. St. AUGUSTINE'S LINKS, 
Lrp. (1922), 38 T. L. R. 615. 

Small-pox hospital.|—See Part IIJ., Sect. 13, 
sub-sect. 4, ante. 

Vibration.]—-See Part II., Sect. 9, ante. 

Failure to maintain ferry.]—Sec Ferris, Vol. 
XX1V., pp. 975, 976, Nos, 85-9. mets 

Rights of way.]—Sce KAsEMENTS, Vol. XIX., 
pp. 117-122, Nos. 783-821. 





Part Ill—Neighbouring Owners. 


SEcT. 1.—IN GENERAL. 

301. Duty to use property so as not to injure 
neighbour.|—-RUTLAND (KARL) v. BOWLER (1622), 
Palm. 290; 81 1. BR. 1087. 

Annotation :-—Refd. Mason v. Hill (1833), 5 B. & Ad. 1. 

302. -|—The rule of law may be that in 
all cases where a man is in possession of fixed pro- 
perty he must take care that his property is so used 
«& managed that other persons are not injured, & 
that, whether his property is so used & managed 
that other persons are not injured, & that, whether 
his property be managed by his own immediate 
servants or by contractors or their servants. The 
injuries done upon land or buildings are in the 
nature of nuisances, for which the occupier ought 
to be chargeable when occasioned by any acts of 
persons whom he brings upon the premises (LITTLE- 
DALK, J.).—LAUGHER v. POINTER (1826), 5 B. & C. 
547; 8 Dow. & Ry. K. B. 556; 108 BE. R. 204. 
Annotations :—Apld. White v. Jameson (1874), L. R. 18 

Kiq. 303. Refd. Rapson v. Cubitt (1842), 9 M. & W. 710; 
Rich v. Basterficld (1847), 4 C. B. 783; Reedic v. L. & 
N.W. Ry., Hobbit v. L. & N. W. Ry. (1849), 4 Exch. 244 ; 
Gayford v. Nicholls (1854), 2 C. L. R. 1066; Chibnall v. 
Paul (1881), 29 W. R. 536; Hughes v. Percival (1883), 
49 L. T. 189; Greenhill v. Low Beechburn Coal Co., 
[1897] 2 Q. B. 165. Mentd. Smith v. Lawrence (1828), 





PART II. SECT. 19. 
h. Barbed wire fence.|—IJleld : barbed 


19 A. Nn, 537.—CAN. 


2 Man. & Ry. K. B. 1; Smith v, Roberts (1828), 6 L. J. 
O.S. K. B. 208; Brady v. Giles (1835), 1 Mood. & KR. 494 ; 
Feuton v. City of Dublin Steam Packet Co. (1838), & 
Ad. & El. 835; Milligan v. Wedge (1840), 12 Ad. & Kl. 
737; Quarman v. Burnett (1840), 6 M. & W. 499; 
M‘Laughlin v. Pryor (1842), £ Man. & G. 48; 
Hayward (1845), 7 Q. B. 960; Machu v. L. & 8S. W. Ry. 
(1848), 2 Exch. 415; Dalyell v. Tyrer (1858), E. B. & KK. 
899; ‘Tobin v. RK. (1864), 16 C. B. N.S. 310; Onoa Coal 
& Iron Co. v. Huntley (1877), 2 C. P. D. 464; Jones 
vy. Liverpool Corpn. (1885), 14 Q. B. D. 890; e The 
Quickstep (1890), 15 P. 1). 196; Donovan v. Laing, 
Wharton & Down Construction Syndicate, [1893] 1 Q. B. 
629; Jones v. Scullard, [1898] 2 Q. I. 565; Dewar v, 
Tasker (1906), 95 L. T. 87; Pollard rv. Goole & Hull Steam 
Towing Co. (1910), 3 B. W.C. C. 360. 
303. -]|—Where a watercourse runs through 
a swamp, a party has no right to convert the swamp 
into an ornamental piece of water, if in so doing 
he diminishes the quantity of water which has 
been used to flow past his premises, & has been 
appropriated by a party lower down the stream. 
Deft. is liable to an action for doing any act to 
the injury of his neighbour. So, he is liable for 
stopping the water, even though it be but for a 
few days (PARKE, B.).—BURBEARY v. SHEPHERD 
(1843), 1 L. T. O. S. 59. 
304, ——.J)—RYLANDS v. FLETCHER, No. 311, 


post. 





—IH{/eld: the act causing the injury, 
violated the rule of law which does not 


wire fences constructed by a rail- 
way co. upon an ordinary country 
road could not be treated as a nuisance. 
—HILLYARD v. GRAND TRUNK Ry. Co. 
(1885), 8 O. It. 583.—CAN. 

k. Branches overhanging highway. 
Hopains v. TORONTO CoRPNn, (1892), 


PART III. SECT. 1. 


301 i. Duty to use property ao as not 
to injure neighbour.}—A condenser pipe 
passed through the floor & discharged 
steam into a dock below, 20 fect from 
an adjoining warehouse into which the 
steam entered & damaged the contents ; 


pon one, even on his own land, to 
o anything, lawful in itself, which 
necessarily injures another.— CHANDLER 
ELECTRIO Co. v. FULLER (1892), 21 
S. C. hi. 337.—CAN, 


$01 fi. J——BNAYROO v. VAN 
ASWEGEN, [1915] T. P. D.195,—S, AF, 





Part ITI.—NEIGHBOURING OWNERS. 


305. ——.]—-BALLARD v. TOMLINSON, No. 319, 


post. 

306. Right to reasonable user.|—FANSHAWB v. 
LoNDON & PROVINCIAL Datry Co. (1888), 4 
T. L. R. 604. 

Annotation i—jReta. Tinkler v. Aylesbury Dairy Co. (1888), 


5 'T 
.|—Scee, further, Part III., Sect. 2, sub-sect. 2, 
C. (a), post. 
307. Legality of user—Immateriality of motive.] 
-BRADFORD CORPN. v. PICKLES, No. 65, ante. 





SEcr. 2.—INJURY TO PROPERTY. 
SUB-sECT. 1.—IN GENERAL. 

308. Distinguished from injury to: comfort.]— 
ae HELEN’s SMELTING Co. v. TIPPING, No. 115, 
ante. 

309. Right to protection of natural barrier 
against sea.|—It is the duty of the Crown to 
protect the realm from the inroads of the sea by 
maintaining the natural barriers or by raising 
artificial barriers ; & therefore no subject is entitled 
to destroy a natural barrier against the sea; & 
if the destruction of such natural barricr would 
cause an injury to a neighbouring landowner he is 
entitled to an injunction to restrain it.-—A.-G. 
v. TOMLINE (1880), 14 Ch. D. 58; 49 L. J. Ch. 377 ; 
421. T. 880; 44 J. P.617; 28 W. R. 870, C. A. 
Annotations :—Folld. Canvey Island Comrs. v. Preedy, [1922] 

1 Ch. 179. Refd. West Norfolk Farmers’ Manure Co. v. 

Archdale (1886), 16 Q. B. D. 754; Musselburgh Real 

Kistate Co. v. Musselburgh, [1905] A. C. 491; Brighton & 

Hove Gas Co. vw. Hove Bungalows (1923), 88 J. P. 61. 

entd. Kast Stonchouse District L. B. v. Willoughby 

(1902), 50 W. RR. 698; <A.-G. of Southern Nigeria v. Holt 

(Liverpool), [1915] A. C. 599. 

310. -]|—Pltfs. were incorporated under a 
local Act for protecting Canvey Island in Essex 
from inundation by the sea. They succeeded 
former comrs. appointed by an Act of 1792, which 
contained a power for these comrs, to erect a new 
sea wall further inward, on giving compensation to 
the owner whosc land was taken for this purpose. 
In 1813 the new wall, 4,300 feet in length, was 
built, & £150 given as compensation to the owncr 
of the land taken. Under the locai Act the pro- 
perty & rights of the former comrs. were vested in 
pltfs. who had power under that Act to hold lands. 
Pltfs. claimed to be owners in possession of the 
foreshore between the new & the old wall. Deft. 
claimed under a conveyance of Apr. 1919, to be the 
frecholder in possession of a strip of land comprising 
part of this foreshore, & to be entitled as of right, 
to excavate & remove shells & other drift’ even 
although, as pltfs. alleged, it deprived the new wall 
of protection & support, & exposed it to injury by 
the action of wind & water. The greater risk to 
the wall in consequence of deft.’s action was 
established by the evidence. In an action by 
pltfs. to restrain deft. from so removing the drift, 
& from trespassing on the land :—Held : (1) assum- 
ing the strip in question to be deft.’s freehold, pltfs. 
were still entitled to an injunction restraining him 
from so removing drift from the strip as to expose 
their wall & works & the lands protected thereby 
to greater risk of inundations of the sea; (2) pltfs. 
had established their statutory title under the Act 
of 1792 & the local Act to the whole of the land 
taken & set out pursuant to the first Act, & had 
exercised specific acts of ownership over the fore- 
Shore, The possession of pitfs. & of deft. being at 
most doubtful or. equivocal the law Btached 
possession to the title; (3) deft. was a trespasser, 
& must be restrained from excavating or removing 
Stones, shingle, shell or soil from the particular 
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strip of foreshore & from otherwise trespassing 
on the same.—CANVEY IsLAND COMRS. v. PREEDY, 
[1922] 1 Ch. 179; 91 L. J. Ch. 203 ; 1261. 'T. 445; 
86J.P.21; 66 Sol. Jo. 182; 20L. G. R. 125. 


SUB-srcT. 2.,—PRINCIPLE OF RYLANDS v. 
FLETCHER. 


A. In General. 


311. Absolute liability for non-natural user of 
property.|—-A. was the lessee of mines. B. was 
the owner of a mill standing on land adjoining that 
under which the mines were worked. B. desired 
to construct a reservoir, & employed competent 
persons, an engineer & a contractor, to construct 
it. <A. had worked his mines up to a spot where 
there were certain old passages of disused mines ; 
these passages were connected with vertical shafts 
which communicated with the land above, & which 
had also been out of use for years, & were apparently 
filed with marl & the earth of the surrounding 
land. No care was taken by the engineer or the 
contractor to block up these shafts, & shortly after 
water had been introduced into the reservoir it 
broke through some of the shafts, flowed through 
the old passages & flooded A.’s mine :—Fleld: 
A. was entitled to recover damages from BL. in 
respect of this injury. 

Defts., treating them as the owners or occupiers 
of the close on which the reservoir was constructed, 
might lawfully have used that close for any pur- 
pose for which it might in the ordinary course of 
the enjoyment of land be used; & if, in what I 
may term the natural user of that land, there had 
been any accumulation of water, either on the 
surface or underground, & if, by the operation of 
the laws of nature, that accumulation of water 
had passed off into the close occupied by plti., 
pltf. could not have complained that that result 
had taken place. ... 

If defts., not stopping at the natural use of 
their close, had desired to use it for any purpose 
which I may term a non-natural use, for the 
purpose of introducing into the close that which in 
its natural condition was not in or upon it, for the 
purpose of introducing water either above or below 
ground in quantities & in a manner not the result 
of any work or operation on or under the land, & if 
in consequence of their doing so, or in consequence 
of any imperfection in the mode of their doing so, 
the water came to escape & to pass off into the close 
of pltf., then it appears to me that that which 
defts. were doing they were doing at their own 
peril; &, if in the course of their doing it, the 
evil arose to which I have referred, the evil, 
namely, of the escape of the water & its passing 
away to the close of pltf. & injuring pltf., then for 
the consequence of that, in my opinion, defts. 
would be liable. 

..». The same result is arrived at on the 
principles, referred to by BLACKBURN, J., in 
his judgment, in the Ct. of Exch., where he states 
the opinion of that Ct. as to the law in these 
words: ‘‘ We think that the true rule of law is, 
that the person who, for his own purposes, brings 
on his land & collects & keeps there anything 
likely to do mischief if it escapes, must keep it 
in at his peril; & if he does not do so, is primd 
facie answerable for all the damage which is the 
natural consequence of its escape. He can excuse 
himself by showing that the escape was ewing to 
pltf.’s default ; or, perhaps, that the escape was 
the consequence of vis major, or thé act of God ; 
but as nothing of this sort exists’ here, it is 
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unnecessary to inquire what excuse would be 
sufficient. The general rule, as above stated, 
seems on principle just. The person whose grass 
or corn is eaten down by the escaping cattle of 
his neighbour, or whose mine is flooded by the 
water from his neighbour’s reservoir, or whose 
cellar is invaded by the filth of his neighbour’s 
privy, or whose habitation is made unhealthy by 
the fumes & noisome vapours of his neighbour’s 
alkali works, is damnified without any fault of his 
own; & it seems but reasonable & just that the 
neighbour who has brought something on his own 
property, which was not naturally there, harmless 
to others so long as it is confined to his own 
property, but: which he knows will be mischievous 
if it gets on his neighbour’s, should be obliged to 
make good the damage which ensues if he does not 
succeed in confining it to his own property. But 
for his act in bringing it there no mischicf could 
have accrued, & it seems but just that he should 
at his peril keep it there, so that no mischief may 
accrue, or answer for the natural & anticipated 
consequence. Upon authority this, we think, is 
established to be the law, whether the things so 
brought be beasts, or water, or filth, or stenches 
(LORD CAIRNS, C.). 

For when one person, in managing his own affairs, 
causes, however innocently, damage to another, 
it is obviously only just that he should be the 
party to suffer. He is bound sic uti suo ut non 
laedat alienum (LORD CRANWORTH).-—RYLANDS v. 
FLETCHER (1868), L. BR. 3 H. L. 330; 387 L. J. Ex. 
161; 19 L. T. 220; 33 J. P. 70, HW. L.3) affg. 
S. C. sub nom. FLETCHER v. RYLANDS (1866). 1]. R. 
1 Exch. 265; revsg. (1865), 3 1. & C. 774. 


Annotations :—Apld. Jones v. Festiniog Ky. (1868), L. R. 3 
Q. B. 733, Distd. Carstairs v. Taylor (1871), L. h. 6 
Kxch, 217 ; Wilson v. Newberry (1871), L. RK. 7 Q. B. 31; 
Dunn v. Birmingham Canal Co. (1872), L. R. 7 Q. B. 244. 
Consd. Crompton v. Lea (1874), L. R. 19 Ey. 115. — Distd. 
Madras Ry. 7. Zemindar of Carvetinagarum (1874), 30 
L. T. 7703; Nichols v. Marsland (1875), L. It. 10 Exch. 
255. Apld. Crowhurst v. Amersham Burial Board (1878), 
4 Kx. D. 5. Distd. Box v. Jubb (1879), 4 Ex. D. 76; 

Anderson 7. Oppenheimer (1880), 5 Q. B.D). 602. Apld. 

Powell v. Fall (1880), 5 Q. B. D. 597. Distd. Dixon v. 

Metropolitan Board of Works (1881), 7 Q. B. D. 418. 

Apld. Snow v. Whitehead (1884), 27 Ch. D. 588. Distd. 

Snook v. Grand Junction Waterworks Co. (1836), 2'T. L. R. 

308. Apld. Evans v. M.S. & L. Ry. (1887), 36 Ch. D. 626 ; 

Filburn v. People’s Palace & Aquarium Co. (1890), 25 

Q. B. D. 258. Distd. National Telephone Co. v. Baker, 

11893) 2 Ch. 186; Gill » Kdouin (1894), 71 L. T. 762; 

Green v. Chelsea Waterworks Co. (1894), 70 L. ‘I. 547. 

Consd. Ponting +. Noakes, |1894] 2 Q. 1. 281; Blake v. 

Woolf, [1898] 2 Q. 8B. 426. Apld. Batcheller v. Tunbridge 

Wells Gas Co. (1901), 84 L. T. 765. Consd. Eastern & 

South African Telegraph Co. v. Cape Town Tram. Cos., 

[1902] A.C. 381. Apld. West v. Bristol Tram. Co., (1908) 

2 K. B. 14; Jones v. Llanrwst U. C., [1911] 1 Ch. 393. 

Distd. Richards v. Lothian, [1913] A. C. 263. Apld. 

Charing Cross Electricity Supply Co. v. Hydraulic Power 

Co., [1914] 3 K. B. 772. Consd. Goodbody v. Poplar 

B.C, (1914), 84 L. J. K. B. 1230. Apld. Mansel v. Webb 

(1918), 88 L. J. K. B. 323; Miles ». Forest Rock Granite 

Co. (Leicestershire) (1918), 34. L.R.500.  Consd. & Apld. 

Musgrove v. Pandelis, (1919) 2 K. B. 43. Apld. A.-Q. 

v. Cory, Kennard v, Cory, [1921] 1 A. C. 521; Rainham 

Chemical Works v. Belvedere Fish Guano Co., {1921} 2 

A.C, 465; Hoare v. McAlpine, [1923] 1 Ch. 167. Distd. 

Manton v. Brocklebank, {1923} 2 K. BK. 212. Refd. 

Gordon v. St. James, Westminster, Vestry tebe): 13 L. T. 

onl ; toss v. Kedden (1872), L. R. 7 Q. L. 661; Smith 

v. Fletcher (1874), lu. RR. 9 Exch. 64; Cattle v. Stockton 

eae 875), L. R.10 Q. B. 453; Wilson v. Waddell 

(1876), 2 App. Cas. 95; Humphries v. Cousins (1877), 2 
. P. D. 239; Hurdman v. N. KE. Ry. (1878), 3G. P. D. 

168; Nitro Phosphate & Odams Chemical Manure Co. 

we oa % St. Katherine Docks Co. (1878), 27 W. R. 

v. Tomline (1879), 12 Ch. D. 214; Fleming 

v. Manchester Corpn. (1881), 44 L. T. 5173 Tillett v. 

Ward (1882), 10 Q. BK. D. 17; Blake v. Land & House 

Property Corpn. (1887), 3 T. L. R. 667; Abelson v. 

oa - P. 119; Ruddiman v. Smith 

: i , --,408; Bradford Corpn. v. Pickles (1894), 

71 L. T. 793; Grosvenor & West End Ry. & Terminus 
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Hotel Co. v. Hamilton (hee). 71 L. T. 362; Greenwell 
v. Low Beechburn Coal Co., [1897] 2 Q. B. 165; _ St. 
Helens Corpn. v. United Alkali Co. (1901), Zimes, June 
19; Kkly Brewery Co. v. Pontypridd U. D. C. (1903), 68 
J.P.3; Smith v. Giddy, [1904] 2 K. B, 448; Chichester 
Corpn. v. Foster, [1906] 1K. B.167 ; Fosterv. Warblington 
District Council, (1906) 1 K. B. 648; Baker v. Snell, 
{1908] 2 K. B. 825; Wing v. London General Omnibus 
Co., 1909] 2 K. B. 652; Lowery v, Walker, 11910] 1 
K. B. 173; Jones v. Lee (1931), 106 L. T. 123; Maxey 
Drainage Board v. G. N. Ry. (1912), 106 L. T. 429 : Hanley 
v. Edinburgh Corpn. (1913), 77 J. P. 233 ; Heath’s Garage 
v. Hodges, (1916) 2 K. B, 370; Greenock Corpn. v. Cale. 
lty., Greenock Corpn. v. G. & 8S. W. Ry., (1917) A. C. 556 ; 
Holgate v. Bleazard, [1917] 1 K. B. 443; Cheator Ve 
Cater, [1918] 1 K. B. 247; Edwardsv. Birmingham Canal 
Navigations, [1924] 1 K. B. 341; Booth v. Thomas (1926), 
95 L. J. Ch. 160; Noble v. Harrison, [1926] 2 K. LB. 332 ; 
Smith ». G. W. Ry. (1926), 135 L. T. 112. Mentd. h. v. 
Stephens (1866), L. RK. 1 Q. B. 7023; Woodall v. Hingley 
(1206), 14 L. T. 167; Richards v. Joukins (1868), 18 

.T. 437; Saxby v. M.S. & L. Ry. (1869), 38 L. J. CP. 
153; The Thetis (1869), L. R. 2 A. & EK. 365; Smith v. 
L. & S. W. ly. (1870), L. R. 6 C. 1. 14; Child v. Hearn 
(1874), L. R. 9 Exch. 176; Gas Light & Coke Co. v, St. 
Mary Abbot’s, Kensington, Vestry (1884), Cab. & il. 
368; Whalley v. L. & Y. Ry. (1884), 13 Q. 13. D. 131; 
Darley Main Colliery Co. v. Mitchell (1886), 11 Ap re Cas. 
127; Holliday v. Wakefield Corpn., [1891] A. ©. $1 ; 
Price v. South Metropolitan Gas Co. (1895), 65 died Q. B. 
126; Prinsep v. Belgravia Estate (1895), 39 Sol. Jo. 381 ; 
Dixon v. G. W. Ry. (1896), 75 L. T. 245 ; Canadian Pacific 
Ry. v. Roy, [1902] A. C. 220; Dford Gas Co. v. ford 
U. D.C. (1903), 67 J. 2. 365; Evans v. Liverpool Corpn., 
[1906] 1 K. B. 160; Hobart v. Southend-on-Sea Corpn. 
(1906), 75 L. J. K. B. 305 ; Manchester Corpn. v. New Moss 
Colliery, [1906] 1 Ch. 278; Whitmores (Edenbridge) v. 
Stanford, (1909] 1 Ch. 427; Barker v. Herbert, (1911] 

K. B. 633; Remorquage & Helice Soc. Anon. de tv. 
Bennet, 11911} 1 K. B. 243; Titterton ¢«. Kingsbury 
Collicries (1911), 104 I. T. 569; De Silva v. Korassa 
Ceylon Rubber Co, (1919), 88 L. J. P. C. 543; Quebec Ry. 
Light, Heat & Power Co. v. Vandry, [1920] A. C. 662 ; 
Boynton v. Ancholme Drainage & Navigation Comrs., 
{1921} 2 K. B. 213; Jefferson v. Derbyshire Farmers, 
[1921}) 2 K. 1. 281; Vostmaster-General v. Liverpool 
Corpn. (1922), 92 i. J. K. B. 382; Performing Right SOC. 
a. Ciryl Theatrical Syndicate (1923), 92 L. J. K. K. 811 : 
Phillips v. Britannia Hygienic Laundry Co., [1923] 1 
K. B. 539; Cockburn v. Smith, (1921) 2 K. B. 119 ; 
Gayler & Pope v. Davies, [1924] 2 K. B. 75 | liford V. C. 
v. Beal, [1925] 1 K. 2B. 671; Hines v. Tousley (1926), 99 
L.J.K. 3B. 773. 


312. Measure of liability ~-User of defendant’s 
property.]|—SANDERS-CLARK v. GROSVENOR MAN- 
sions (o., LTp. & JD'ALLESSANDKI, No. 204, 

‘te. 

313. ——.|—The principle of Rylands v. 
Fletcher, No. 311, ante, is not inconsistent with the 
Roman law. Jt imposes a liability on a proprietor 
which is measured by the non-natural user of his 
own property, not by that of his neighbour. = It 
applies to a proprietor who stores electricity on 
his land if it escapes therefrom & injures a person or 
the ordinary use of property. It does not apply 
to the case of injury done to a peculiar trade 
apparatus unnecessarily so constructed as to be 
aifected by minute currents of the escaping force. 

In an action for damages by applt. co. for dis- 
turbances in the working of their submarine cable 
caused by an escape of electricity stored by resps. 
for the due working of their tramway system :— 
Held: (1) in regard to that section of the tramway 
which had not been constructed under statutory 
authority, Rylands v. Fletcher, No. 3811, ante, 
did not apply, because the disturbances only 
resulted when the cable was constructed without 
certain precautions, which the evidence showed 
had subsequently secured its immunity; (2) in 
regard to those sections of the tramway which 
had been constructed under statutes (Act 22 of 
1895 & Act 29 of 1896), the escape of electricity, 
being a natural incident of the operations legalised 
thereby, & not resulting from a leak within the 
meaning of the statutory undertaking or condition, 
did not impose liability on resps.—HASTERN & 
SouTH AFRICAN TELEGRAPH Co, v. CAPE TOWN 
TRAMWAYS (Cos., [1902] A.C. 381, 71 L. J.P. C. 





Part III.—N&igHBouRING OWNERS. 


122; SOL. T. 457; 18 T. L. R. 
523, 'P. C. 


Annotations :—As to (1) Consd. Hoare v. McAlpine, [1923] 


50 W. R. 657 ; 


1 Ch. 167. As to (2) Consd. Hoare v. McAlpine, (1923) 
1 Ch. 167. Refd. A.-G. v. Dorchester Corpn. are y 
93 L. T. 290; Rickards v. Lothian, [1913] A. 263. 


Generally, Ref d. Colls ». Home & Colonial Sena [1904] 
A. C. 179; Rainham Chemical Works v. Belvedere Fish 
Guano Co., [1921] 2 A. C. 465. 


314. Extent of principle— Whether confined 
to adjoining owners.|—Pltfs. hired of deft. the 
ground floor of a warehouse, the upper part of 
which was occupied by deft. himself. The water 
from the roof was collected by gutters into a box, 
from which it was discharged by a pipe into the 
drains. A hole was made in the box by a rat, 
through which the water entered the warehouse & 
wetted pltf.’s goods. Deft. had used reasonable 
care in examining & seeing to the security of the 

gutters & the box. In an action by pltfs. against 

Geft. for the damage so caused :—Held: deft. was 

not liable, either on the ground of an implied con- 

tract, or on the ground that he had brought the 
water to the place from which it entered the ware- 
house. 

The decision in Rylands v. Fletcher, No. 311, 
ante, has really no bearing on the case, it referred 
only to acts of adjoining owners of land (MARTIN, 
B.).—CARSTALRS v. TAYLOR (1871), L. R. 6 Exch. 
217; 40 L. J. Mx. 129; 19 W. RR. 723. 

‘Annotations :—Apld. Ross v. Fedden (1872), L. 7 Q. B. 
661.  Distd. Humphries 7. Cousins (1877), 2 C. a ae 239, 
Consd. Hargroves Arouson »v. Hartopp, [1905] 1 K. B. 
aca. Refd. Gill v. Edouin (1894), 11 M. L. R. 93; lake 

Woolf, [1898] 2 Q. B. 426; Hart vr. Rogers, [1916] 1 


K. L. 3.646 ; Cockburn v. Smith, [1924] 2 K. B.119. Mentd. 
Stanton v. Southwick, [1920] 2 K. BB. 642. 


315. Land occupied under licence. 
Pltfs. were the owners of electric cables which had 
been laid under certain public streets. Defts. were 
the owners of hydraulic mains which had been laid 
under the same streets under statutory powers. 
These mains burst in four different: places, in cach 
case damaging pltfs.’ cables. The bursting of the 
mains was not duc to any negligence on the part 
of defts. Two of the mains which so burst had 
been laid under a private Act which did not con- 
tain the usual clause providing that nothing in the 
Act should exempt the co. from liability for 
nuisance. The other two had been laid under 
a later Act which did contain such a clause. The 
later Act also provided that the two Acts should be 
‘fread & construed together as one Act ’’ :—Held: 
the doctrine of Rylands v. Fletcher, No. 311, ante, 
applies not only to cases in which the dangerous 
thing has escaped from defts.’ land on to pltfs.’ 
land & done damage there, but also to cases in 
which the site of pltfs.’ injury was occupied by 
him only under a licence & not under any right 
of property in the soil, & in the absence of statutory 
authorisation of the nuisance defts. were liable 
for the damage caused by the bursting of their 
mains notwithstanding that they had been guilty 
of no negligence.—CHARING CROSS ELECTRICITY 
SUPPLY Co. v. HypRauLic Power Co., [1914] 
3K.B.772; 83 L. J. K. B. 1352; 111 L. T. 198 ; 











78 J.P. 305; 30 T. L. R. 441; 58 Sol. Jo. 577; 
ve ee R. et C. A. 

nn — Goodbod re . ° 
ie iy coe eee Aa arate B. C. (1914) 


G, Kennard v. 
Saino (1919), 88 L. J. Ch. 410: Belvedere Fish Guano Co. 
® Rathhain Chemical Works, "Feldman & Partridge, Ind, 
Coope v. Same, [1920] 2 K. B. 487; Rainham Chemical 
Works v. Belvedere Fish Guano Co., [1921] 2 A. Cl. 465 


Postmaster-General _ v. Li 1G ; 922), 9% 
Loe ae verpoo orpn. (1922), 92 


PART III. SECT 2. SUB-SECT. 2.— 


l. Discharge of hot water & steam into 
drain.]—Deft. co. connected a drain 


leading from their premiscs with a 
private drain constructed by pitf. 
watcr & steam, originating on deft.’s 
premises & passing into their drain, 
flowed back through pltf.’s drain & N.S. R. 
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316. Confined to things dangerous per se.| 
—A branch of a beech tree growing on deft.’s 
land overhung a highway at a height of thirty fect 
above the ground. In fine weather the branch 
suddenly broke, fell upon pltf.’s vehicle, which 
was passing along the highway, & damaged it. 
In an action by pltf. claiming in respect of the 
damage to his vehicle :—Held : (1) the principle of 
Rylands v. Fletcher, No. 311, ante, had no applica- 
tion, inasmuch as a tree was not in itself a 
dangerous thing, & to grow trees was one of the 
natural uses of the soil; (2) the mere fact that the 
branch overhung the highway did not make it a 
nuisance, seeing that it did not obstruct the free 
passage of the highway, & although the branch 
proved to be a danger deft. was not liable, inasmuch 
as he had not created the danger & had no know- 
ledge, actual or imputed, of its existence.— 
NoBLE v. LIARRISON, [1926] 2 K. B. 332; 95 
L. J. K. B. 813; 185 L. T. 325; 90 J.P. 

T. L. R. 518; 70 Sol. Jo. 691, D.C. 





B. Application to Particular Nuisance. 
(a) Animals. 


Harmless domestic animals.|—Sce ANIMALS, Vol. 
11., pp. 223-286, Nos. 154-237. 

Animals naturally vicious.|—-.See ANIMALS, Vol. 
II., pp. 236-238, 250, Nos. 238--244, 325. 

Domestic animals known to be ‘vicious. | Sce 
ANIMALS, Vol. II., pp. 238-247, Nos. 245-306. 





(6) Hscape of Electricity. 
See EKLEctTRIC LIGHTING, Vol. XX., pp. 210-212, 
Nos. 72-77. 


(c) Lscape of Gas. 


See GAS, Vol. XXV., pp. 485-488, Nos. 89-101. 


(d) Nscape of Sewage, etc. 

See, generally, SEWERS & DRAINS. 

317. General rule.|---Case for not repairing the 
partition wall of deft.’s privy, pro defectu of wens 
the filth ran into pltf.’ s cellar. 

He whose dirt it is must keep it that it may not 
trespass (Hout, C.J.).—TENANrT v. GOLDWIN (OR 
GoLpING) (1704), 1 Salk. 21, 360; Holt, K. B. 
500; 2 Ld. Raym. 1089; 6 Mod. Rep. 311; 91 
E.R. 20, 314. 

Annotations :—Distd. Russell v. Shenton (1842), 3 Q. B. 
449; Smith v. Bennen ete) 7C. B. 515. Apld. Alston 
v. Grant (1854), 3 EK. 3. 128; Hodgkinson v. eae 
(1863), 4 B. & S. 229; Scrnte " Rylands (1866), L 
1 Exch. 265. Distd. Ross vr. Fedden (1872), 26 L. 'T. 
Consd. Crowhurst +. Amorsham Burial Board ( isis), 
4 Kx. D. 5. Apld. Snow v. Whitehead (1884), 27 Ch. D. 
588; Ballard v. Tomlinson (1885), 29 Ch. D. 115. Distd. 
Ponting v. Noakes, [1894] 2 Q. B. 281. pela. Foster v. 
Warblington District Council, [1906] 1 K. B. 648; Hobart 


v. Southend-on-Sea Corpn. (1906), 75 LL. RE K: B. 305. 
Refd. Todd vv. teat (1860), 9C. B. SB. 377; Rov. 
Stephens (1866), 7 B. & S. 710; Wilson v. Newberry 


et a R. 7 Q. B. 31; Humphries v. Cousins (1877), 2 
C. P. 239; Grosvenor & West End Ry. & Terminus 
Hotel cn v. Hamilton Sorin 71 a T. 362; Holgate v. 
Bleazard, [1917] 1 K. B. 443; A.-G. vw. Cory, Kennard v. 
Same (1919), 88 L. J. Ch. 410. Menta. Rider v. Smith 
1790), 3 Torm Rep. 766; Ricketts v. Kast & West India 

ocksg, etc. Ry. (1852), 12° C. LB. 160; White v. Bass (1862), 
7H. &N. 722; Ellis v. Manchester Carriage Co. (1876), 
2c. P. D. 12; Wheeldon v. Burrows (1879), 12 Ch. D. 
31; Sinith 2. Hancock, {1894] 2 Ch. 377; Lrooinficld v. 
Williams, {1897} 1 Ch. 602. 


318. --—.]— RYLANDs v. FLETCHER, No. 311, 
ante. 


overflowed his cellar, & filled his house 
with steam :—Jicild: deft. was te- 
sponsible in damages.—ANDREWS 1. 
CarE BRETON ELECTRIC Co. (1904), 37 
105.—CAN 


Hot 
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319. .]—No one has a right to use his own 
land in such a way as to be a nuisance to his ncigh- 
bour, & therefore if a man puts filth or poisonous 
matter on his land he must take care that it does 
not escape so as to poison water which his neigh- 
bour has a right to use although his neighbour may 
have no property in such water at the time it is 
fouled. 

Pitf. & deft. were adjoining landowners & had 
cach a deep well on his own land pltf.’s land being 
at a lower level than deft.’s. Deft. turned sewage 
from his house into his well & thus polluted the 
water that percolated underground from deft.’s 
to pltf.’s land & consequently the water, which 
came into pltf.’s well from such percolating water 
when he used his well by pumping came adulterated 
with the sewage from deft.’s well :—Held: pltf. 
had a right of action against deft. for so polluting 
the source of supply although until pltf. had 
appropriated it he had no property in the per- 
colating water under his land & although he 
appropriated such water by the artificial means of 
pumping.—-BALLARD v. TOMLINSON (1885), 29 
Ch. D. 115; 54 1, J. Ch. 454; 52 L. 'T. 942; 49 
J.P. 692; 33 W. R. 533; 1 T. L. RR. 270, C. A. 





Annotations :—Consd. Snow v. Whitchead (1884), 27 Ch. D. | 
Apld. Foster v. Warblington U. C., [1906] 1 K. B. , 


588. 

618, Refd. King v. Oxford Co-op. Soc. (1884), 51 L. T. 

94; Jordeson v, Sutton, Southcoates & Drypool Gas Co., 

{1899} 2 Ch. 217; English v. Metropolitan Water Board, 

(1907) 1 K. B. 588. 

320. .}—(1) Infringement of the rights of 
a riparian owner by the pollution of the water of 
a river opposite his property by sewage, & trespass 
on his land by the discharging, or allowing to 
escape, into the river, of sewage which is carried 
by the wind or current on to the land, constitute 
a permanent injury entitling the owner, though 
a reversioner, to maintain an action. 

Guardians, who as the sanitary authority, had 
constructed sewers, were at common law under a 
duty to dispose of their sewage so as not to inter- 
fere with private rights, & a liability to others for 
injury caused by the escape of the sewage :—Held : 
this Guty & liability were transferred by Local 
Government Act, 1894 (c. 73), s. 25, to a rural 
district council; & the liability was also included 
in a transfer to an urban district council, by an 
order of the county council converting the rural 
into an urban district, of the liabilities attaching 
to the rural district council. 

(2) Anyone who turns fecal matter or allows 
feecal matter collected by him or under his control 
to escape into a river in such manner or under such 
conditions that it is carried, whether by the current 
or the wind, on to his neighbour’s land, is guilty of 
a trespass (l?ARKES, J.). 

(3) It is reasonably certain that a reversioner 
cannot maintain actions in the nature of trespass, 
including, I think, actions for infringement of 
natural rights, arising out of his ownership of 
land, without alleging & proving injury to the 
reversion. I{ the thing complained of is of such 
a permanent nature that the reversion may be 
injured, the question of whether the reversion is 
or is not injured is a question for the jury. I take 
‘‘ permanent ”’ in this connection, to mean such 
as will continue indefinitely unless something is 
done to remove it. Thus, a building which in- 
fringes ancient lights is permanent within the rule 
for, though it can be removed before the reversion 
falls into possession, still it will continue until it be 
removed. On the other hand, a noisy trade, or the 
exercise of an alleged right of way, are not in their 
nature permanent within the rule, for they cease 
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of theniselves unless there be some one to continue 
them (PARKER, J.).—JONES v. LLANRWST URBAN 
COUNCIL, [1911] 1 Ch. 393; 80L. J. Ch. 145; 103 
L. T. 751; 753. P.68; 55Sol. Jo. 125; 9L.G.R. 
222; sub nom. ISGOED-JOoNES v. LLANRWST 
URBAN District CounciL, 27 T. L. R. 138; 
subsequent proceedings (1912), 76 J. P. Jo. 243. 


Annotations :—As to (3) Apld. White v. London Gencral 
Omnibus Co. (1914), 58 Sol. Jo. 339, Galeraly, Mentd. He 
Porter, Amphlett & Jones (1912), 81 L. J. Ch. 544; Fe 
Honeys 11914) 2 K.B.529; Seal_.v. Turner, [1915] 3 K.B. 


321. Escape of sewage from stables—Artificial 
mound.|—(1) Deft. was tenant & occupier of a 
newly erected stable, adjoining & all. but touching 
the flank wall of a house in the suburbs of London, 
which stable was erected on a mound of made 
earth at a higher level than the basement of 
pitt.’s house, & the result was that water, mixed 
with stable drainage & sewage leaking from a 
broken soil pipe in the stable yard, oozed through 
the wall of pltf..s house, so as to be a nuisance. 
On a bill filed by pltfs., as owners of the house, 
for an injunction to restrain the nuisance occasioned 
by the damp, & also by the noise of the horses 
kept in the stable :—/Ield: the occupicr of the 
house should be a party to the suit, inasmuch as 
the alleged nuisances were of a temporary nature. 

(2) It appeared that the damp was due to the 
circumstance of the stable being erected on made 
earth, placed there unknown to deft. by some pre- 
decessor in title :—Held: an injunction should 
be granted, for the reason that the possessor of 
land is responsible for nuisances arising on it, by 
whatever means occasioned ; (3) with regard to 
the noise, the stable was so situated that the 
ordinary use of it occasioned an annoyance 
amounting to a nuisance. 

A man is entitled to the comfortable enjoyment 
of his dwelling-house. If{ his neighbour makes 
such a noise as to interfere with the ordinary use 
& enjoyment of his dwelling-house, so as to cause 
serlous annoyance & disturbance, the occupier of 
the dwelling-house is entitled to be protected from 
it. Itis no answer to say that deft. is only making 
a reasonable use of his property (J KESSEL, M.R.).— 
BRODER v. SAILLARD (1876), 2 Ch. D. 692; 45 
L. J. Ch. 414; 40 J. P. 644; 24 W. BR. 1011. 
Annotations :—As to (1) Apld. House Property & Investment 

Co. v. H. P. Horse Nail Co. (1885), 29 Ch. D. 190. As 

to (2) Consd. Hurdman vr. N. KE. Ry. (1878), 3 C. P. D. 168. 

Distd. Prinsop v. Belgravia Kstate (1895), 39! Sol. Jo. 381. 

Refd. Maxcy Drainage Board v. G. N. Ry. (1912), 76 J. P. 

237; Job Kdwards v. Birmingbum Navigations, [1924] 

1 K. KB. 341; Sack v. Jones, [1925] Ch. 235. As to 

(3) Apld. Reinhardt v. Mentasti (1889), 42 Ch. D. 685; 

Colwell v. St. Pancras 8B. C., [1904] 1 Ch. 707. . 

Gill ». Kdouin (1894), 71 L. T..762; Lyons v. Wilkins, 

[1899] 1 Ch. 255. Generally, Refd. Humphries v. Cousins 

(1877), 2C. BP. D. 239. 

322. Escape of sewage through old drain— 
Though existence not known to defendant.|—P Itt. 
& deft. were respectively occupiers of adjoining 
houses. An old drain which commenced on deft.’s 
premises, & thence passed under & received the 
drainage of several other houses, turned back 
under deft.’s house, & thence under the cellar of 
pltf.’s house, & ultimately’ into a public sewer. 
The part of the return drain which passed through 
deft.’s premises being decayed, the sewage escaped 
& flowing into plitf.’s cellar did damage. Deft. 
was unaware of the existence of this return drain, 
é& consequently of its want of repair :—Held: 
deft. was liable for the damage done to pltf.: for 
deft.’s duty was to keep the sewage which he him- 
self was bound to receive from passing from his 
own premises to pltf.’s premises otherwise than 
along the old accustomed channel, & this duty 
was independent of negligence on his part, & 
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independent of his knowledge or ignorance of the | 
existence of the drain.—HUMPHRIES v. COUSINS 
(1877), 2 C. P. D. 239; 46 L. J. Q. B. 488; 36 
L. T. 180; 41 J.P. 280; 25 W. RR. 371; on appeal, 
46 L. J. Q. B. at p. 442, C. A. 
Annotations :—Apld. Firth v. Bowling Iron Co. ( 
80. P. D. 254; Holland v. Lazarus (1897), 66 L. J. Q. 
285. Consd. liford U. C. v. Beal, [1925] 1 K. B. 671. 
Distd. Noble v. Harrison, [1926] 2 K. B. 332. Refd. Gill 
». Edowin (1894), 71 L. T. 762; Job Edwards v. Birming- 
ham Navigations, [1924] 1 K. B. 341. 
Pollution of watercourses 
WATERS & WATERCOURSES. 
Pollution of fisheries.} — Sce Vist&rirs, Vol. 
XXV., pp. 34-36, Nos. 328-338. 


(e) Hscape of Water. 

Sec, gencrally, WATERS & WATERCOURSES. 

323. General rule.|—Defts., the owners of a 
mining property, sunk a shaft by which they 
tapped the water which had formerly found its 
way into certain old workings on their own ground, 
& had thence percolated into pltfs.’ mines. Defts. 
then made a borehole at the bottom of the shaft. 
It was admitted that the making it was not in due 
course of mining, but only for the purpose of getting 
rid of the water. The effect of the borehole was 
to let off the water into the above-mentioned old 
workings on defts.’ ground, whence it percolated 
into pltfs.” works in the same way in which it 
would have done if neither shaft nor boreholes had 
ever been made :—Held : defts. had not by making 
a shaft so appropriated the water as to lay them- 
sleves under an obligation to keep it from coming 
upon plitfs.’ land, &, as the effect of defts.’ opera- 
tions was not to throw upon pltfs.’ land any 
burden which it had not borne before, pltfs.’ case 
failed. 

Where the maxim [sic utecre luo ut alienum non 
ledas] is applied to landed property, it is subject 
to a certain modification, it being necessary for 
pitf. to show not only that he has sustained 
damages, but that deft. has caused it by going 
beyond what is necessary in order to enable him 
to have the natural use of his own land. If 
pltf. only shows that his own land is damaged by 
deft.’s using his Jand in the natural manner, he 
cannot succeed (BRETT, L.J.).—WEST CUMBER- 
LAND IRON & STEEL Co. 7 KENYON (1879), 11 
Ch. D. 782; 48 L. J. Ch. 793; 40 L. T. 703; 43 
J.P. 7313; 28 W. R. 23, C. A. 


Annotation :—Refd. Prinsep v. Belgravia Estate (1895), 
39 Sol. Jo. 381. 


_ 324 Escape from _ reservoir.) — RYLANDS 
FLETCHER, No. 311, ante. 

325. Escape of rain water — Surface of land 
artificially raised.|—A statement of claim alleged 
that the surface of deft.’s land had been artificially 
raised by earth placed thereon, & that in conse- 
quence rain water falling on defts.’ land made 
its way through defts.’ wall into the adjoining 
house of pltf., & caused substantial damage :— 
Held: the statement of claim disclosed a good 
cause of action.—HURDMAN v NorTH [ASTERN 
Ky. Co. (1878), 3C. P. D. 168; 47 L. J. Q. B. 368 ; 
38 L. T. 3389; 26 W. R. 489, C. A. 

Annotations :—Consd. Whalley v. L. & Y. Ry. (1884), 13 
PART III. 


1878), 
LB. 


generally.| — Sce 


Vv. 
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323 i. General rule.}—CENTRE STAR 


MiNinG Co. v. Rossiann-Kootenay 38 Hable t 


the lower land thereby causing it moro 
harm than would have resulted from 
natural & unobstructed drainage, he 
o the owner thereof for 


19] 


Q. B. VD. 131; Gill v. Edouin (1894), 71 L. T. 762 ; Maxoy 
Drainage Board v. G. N. Ry. (1912), 106 L. 7.429. Distd. 
Gerrard v. Crowe, [1921)1 A.C. 395. Refd. Jordeson v. 
Sutton, Southcoates & Drypool Gas Co., (1898) 2 Ch. 217; 
Iiford U. C. v. Beal, [1925] 1 K. B. 671. entd. Firth 
v. Bowling Iron Co. (1878), 3 C. P. D. 254. 


326. Through trench cut by defendant.|— 
By reason of an unprecedented rainfall a quantity 
of water was accumulated against one of the sides 
of defts.’ railway embankment, to such an extent 
as to endanger the embankment, when, in order to 
protect their embankment, defts. cut trenches in 
it by which the water flowed through, & went 
ultimately on to the land of pltf., which was on 
the opposite side of the embankment & at a lower 
level, & flooded & injured it to a greater extent 
than it would have done had the trenches not been 
cut. In an action for damages for such injury 
the jury found that the cutting of the trenches was 
reasonably necessary for the protection of defts.’ 
property, & that it was not done negligently :— 
Held: though defts. had not brought the water 
on their land, they had no right to protect their 
property by transferring the mischief from their 
own land to that of pltf., & they were therefore 
liable.—-WHALLEY v. LANCASHIRE & YORKSHIRE 
Ry. Co. (1884), 13 Q. B.D. 1313 53 T.. J. Q. B. 285 ; 
50 L. T.472; 48 J.P. 500; 32 W. RR. 711, C. A. 
Annotations :—Consd. Greyvensteyn v. Hattingh, 11911] 

A. C, 355; Maxey Drainage Board v. G. N. Ry. (1912), 

106 L. T. 429. Distd. Gerrard v. Crowe, [1921] 1 A. C. 

395. Mentd. Sineleton Abbey (Owners) v. VPaludina 

(Owners), The VPaludina (1926), 95 L. J. VP. 135. 

327. Collected in cellar.] — Deft. allowed 
water to collect in his cellar & to percolate into 
pitf.’s cellar :-—Held: this was a wrong within the 
decision of Rylands v. Fletcher, No. 311, ante, & 
pltf. was entitled to damages.—SNow v. WHITE- 
HEAD (1884), 27 Ch. DD. 588; 53 L. J. Ch. 8853; 51 
L. 'T. 253; 33 W. RR. 128. 

328. Artificial channel substituted for 
natural channel.|—It is the duty of anyone who 
interferes with the course of a stream to see that 
the works which he substitutes for the channel 
provided by nature are adequate to carry off the 
water brought down even by extraordinary rain- 
fall, & if damage results from the deficiency of the 
substitute which he has provided for the natural 
channel he will be liable..--GREENOCK CORPN. v. 
CALEDONIAN Ry. Co., GREENOCK CORPN.  U. 
GLASGOW & SouTu WESTERN Itty. Co., [1917] A. C. 
556; 861. J. P. C. 185; 117 L. T. 483; 815. 2. 
269; 33 T. L. R. 531; 62 Sol. Jo.8; 151. G. R. 











' 749, H. L. 


Annotations :-—Refd. A.-G. v. Cory, Kennard v. Cory, [1927] 
hee C. 521; Montreal City v. Watt & Scott, [1922] 2 A.C. 
JVe 


829. Overflow from sink—Obstruction in waste 
pipe.|—Pltf. occupied the ground floor & deft. the 
third & fourth floors of the same building. Deft.’s 
employees, without his knowledge .were in the 
habit of emptying tea leaves into a sink leading 
from his premises to a pipe, & in consequence the 
pipe was choked & an overflow of water ensued. 
The water came through the ceiling of pltf.’s rooms 
& did damage to certain goods which he had there. 
In an action against deft. for the damage sustained : 
—Held: pltf. was entitled to recover, as a duty 


tuted for natural channel.|—-A person 
who collects the water on his land into 
@ non-natural & artificial channel of 
defective construction, thereby causing 


MI 10. 1 . such extra damage.— BAKER v. DALY, the water to be discharged on to the 

We Ho agp ade Bs CO: R 2315 [1926] 1D. L. WR, 422; [1926] 1 lana of his neighbour, is Hable for the 

: W. W. RR. 71; 20 Sask. L. R. 315.— damage caused thereby.—SPreaR v. 

326 i. Escape of rain water—Through CAN. NEWHAM, [1926] N. 4 L. It. 897.— 
trench cut by defendant.J}—Where by 327 i. ———- Collected in cellar.J— N.Z. 

poDaretia Geen ome Fond owance Feacone (TaNstnEs) on Hurcnmaow —Ts panpaSttiees Wf dam choked, up 

wo pieces o IN. TE : : — y - 

owner of the higher iat dormite pees (1880), Cass. Dig. 2nd od. 210.CAN. RAJENDRALAL v. SURAT CITY MUNI 


accumulation of water to How on to 


CIPALITY (1908), I. L. R. 33 Bom. 393.— 


328 i. —-— Artificial channel substi- IND. 
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was cast upon deft. to prevent an overflow, which 
duty he had failed to discharge.—ABELSON v. 
BROCKMAN (1889), 54 J. P. 119. 

380. Burst of water main.'—CHARING CROSS 
ELEcTRIcITy SupepLY Co. v. HyDRAULIC POWER 
Co.. No. 315, ante. 

Discharge of water from mines.]—Sce MINEs, 
Vol. XXXIV., pp. 724-727, Nos. 1063-1086. 


(f) Kaplosives. 


See, gencrally, PUBLIC HEALTH. 

331. Storage of explosives—Powder magazine.| 
—t. v. CHILWORTH GUNPOWDER Co., LTpD. (1888), 
4T. L. R. 557. 

332. Picric acid.|—1In Aug. 1915, F. & P., 
who were interested in a novel process for making 
picric acid, a high explosive, from dinitrophenol. 
D.N.P., entered into an agreement with the 
Minister of Munitions to manufacture for him 
picric acid at Rainham, Essex. The contractors 
as agents for the Minister were to erect works for 
the purpose, the buildings, plant & machinery to 
be paid for by the Minister & to remain his pro- 
perty. The Minister was to deliver D.N.P. to the 
contractors, who were on their sole responsibility 
& at their risk, to convert it into picric acid at an 
agreed price. In Sept. 1915, F. & P. entered into 
an agreement for the tenancy of the land on which 
the factory was to be established & thereby 
covenanted not to assign or underlet or part with 
the possession of the premises without the previous 
consent of the landlords except to a Govt. Depart- 
ment. In Mar. 1916, a private co. formed by 
F. & P. for the purpose of acquiring & carrying on 





the undertaking, entered into agreements with F - 


& P. for the sale to the co., (a) of the rights of the 
vendors under their agreement with the Minister 
of Munitions, & (b) of the benefit of the tenancy 
agreement & of the buildings erected by the 
vendors, completion to take place on payment. of 
the consideration, which was never paid. The 
rendors also agreed to allow the co. to go into & 
ah in occupation of the premises as tenants 
until the purchase consideration had been paid, but 
unwWil payment the co. were to be deemed to be in 
possession of the premises, machinery & plant as 
agents forthe vendors. F. & P. never obtained the 
consent of the landlords under the tenancy agree- 
ment to the assignment or parting with possession 
of the premises. The co. carried on the manu- 
facture of explosives on the premises & large 
quantities of D.N.P. were delivered at the factory 
by the Minister & were stored there close to other 
inflammable materials, & as a result an explosion 
occurred waich caused damage to neighbouring 
property. In an action for damages by the 
owners against the co. & F. & P.:—Held: (1) the 
co. were liable on the principle of Rylands v. 
Fletcher, No. 311, ante, for the damage caused by 
storing dangerous substances on land of which 
they were in actual physical possession ; (2) F. & 
P. had not effectively divested themselves of the 
occupation which they held under the tenancy 
agreement, & that they also were liable on the same 
principle as  occupiers.—RAINHAM OHEMICAL 
Works, Lip. v. BELVEDERE FISH GUANO Co., 
[1921] 2 A. C. 465; 90 lL. J. K. B. 1252; 126 
L. TV. 70; 37 T. L. BR. 9733; 66 Sol. Jo. 7; 19 
L. G. RR. 657, H. L. ; affg. 8. C. sub nom. BELVEDERE 
Fisii GUANO Co. v. RAINIAM CHEMICAL WORKS, 
FELDMAN & PARTRIDGE. IND. CoorE & Co. v. 
Samm, [1920] 2 K. B. 487, C. A. 

Annotations :—As to (2) Refd. Kennard v. Cory, [1922] 1 
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Ch. 265. Gencrally, Mentd. Said v. Butt, [1920] 3 K. LB. 
497; British Thomson-Houston Co. v. Sterling Accessories, 
Samo v, Crowther & Osborn, [1924] 2 Ch. 33; Performing 
Right Soc. v. Ciryl Theatrical Syndicate, [1924] 1. K. Bs 

: Prichard & Constance (Wholesale) v. Amata (1924), 


42 lt. P. C. 63. 

338. Firework factory.] — M‘MURRAY v. 
CADWELL (1889), 6 T. lL. R. 76. 

Angotations edo ut LR 1924 A.-G. Dorchester 
Conn (190,03 L: 'T. 900, Menid. Philip ». Pennell 
11907) 2 Ch. 577. 

334. Chlorate of potassium.]—Sr. HELENS 
Coren. v. UNITED ALKALI Co., Lrp. (1901), 
Times, June 19, C. A. 

335. Use of explosives for blasting.|—A railway 
co. in making a cutting through rock, at a short 
distance from a private dwelling-house, conducted 
their operations by blasting, & pieces of stone were 
hurled on to the buildings & into the garden. 
Injunction granted as prayed.—ARNOLD v. FURNESS 
Ry. Co. (1874), 22 W. R, 613. 

336. ——-.|—The duty of the owner of a quarry 
who brings explosives on to his premises & explodes 
them there is to keep all the results of the explosion 
on his own land, & if they escape from his land & 
cause damage he is liable, whether he has bcen 
guilty of negligence or not.—MIiLEs v. FOREST 
Rock GRANITE Co. (LETCESTERSHIRE), LTp. (1918), 
34 'T. L. R. 500 3 62 Sol. Jo. 684, C. A. 











(g) Noise and Vibration. 

See Part II., Sect. 9. ante. 

337. Noise—Machinery.|—Goost v. BEDFORD, 
No. 81, ante. 

338. -—— Depreciation in value of property— 
Milk business.|——TINKLER v. AYLESBURY DAIRY 
Co., Lrp., No. 96, ante. 

339. ---— §team organs & amusements. |— 
Pltfs. in this action were the trustees of the Bedford 
Estate, Leeds, & they sought an injunction against 
the Leeds Corpn. to restrain thern from holding 
a certain annual feast known as Woodhouse 
Feast, which appeared to have been held on or in 
the neighbourhood of Woodhouse Moor for the 
past two hundred years, on the ground that the 
noise caused by the feast constituted a nuisance. 
They complained that their property, which 
adjoined the moor, had depreciated in value 
owing to the noise caused by switchbacks, shooting 
galleries, roundabouts, steam organs, etc., brought 
on to the moor. For defts. it was contended 
that the feast did not constitute a nuisance. It 
appeared in evidence that from 1908-1911 defts. 
leased the conduct of this feast to a contractor, 
& that during that time protests were lodged 
by pltfs. against the nuisance thereby occasioned, 
but it was subsequently agreed that pltfis. should 
accept compensation in respect of the feasts from 
1908-1911 without prejudice to their rights 
thereafter. In the year 1912 the corpn. wrote 
to pltfs. threatening to again hold the feast on 
Woodhouse Moor; whereupon a writ was issued 
by pltfs. to restrain them by injunction :—Held: 
on the facts, the feasts from 1908-1911 con- 
stituted a nuisance & there must be a declaration 
to that effect, & the corpn. must pay the costs 
of the action. With regard to the year 1912, 
when the corpn. conducted the feast, there was 
no actionable nuisance which would justify the 
ct. in granting an injunction.—BEDFORD v, LEEDS 
CorpNn. (1913), 77 J. J’. 430. 

340. Vibration—Driving in piles.|—In preparing 
a site for a large building in the heart of the city, 
defts. drove a very large number of piles into the 
soil, thereby setting up such a heavy vibration 
as to cause serious structural damage to an old 
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house belonging to pltfs., with the result that the 
greater part had to be taken down in compli- 
ance with a dangerous structure notice. Pltfs. 
sued for damages :—Held: (1) the principle of 
Rylands v. Fletcher, No. 311, ante, as explained 
in National Telephone Co. v. Baker, No. 372, post, 
& A.-G. v. Cory Bros., No. 344, post, applied so 
that even if, as defts. alleged, pltfs.’ house was in 
an abnormally unstable condition, defts. were 
responsible as insurers for all damage caused by 
the escape of the vibration they had so created ; 
(2) on the actual facts pltfs.’ house though very 
old was not in such an abnormally unstable con- 
dition as to prevent the vibration being treated 
as an ordinary actionable nuisance.—HOARE & Co, 
v. MCALPINE, [1923] 1 Ch. 167; 92 L. J. Ch. 81; 
128 L. T. 526; 389 T. L. R. 97, 67 Sol. Jo. 146. 


(kh) Removal of Support. 
Sce, generally, MASEMENTs, Vol. XIX., pp. 
163-174, Nos. 1139-1237. 
By mining.|—Sce MINEs, Vol. XXXIV., pp. 
ety Nos. 905-J91; Gas, Vol. XXV., p. 474, 
o. 27. 





(i) Other Cases. 

341. Collecting crowd—Trespass by workmen.] 
—CHASE v. LONDON County CouncIL & Lisiin & 
Co., Lrp. (1898), 62 J. P. 184; 14 T. Tu. W. 177. 

342. Noxious fumes—Creosote pavement.] — 
WEST v. BRISTOL TRAMWAYS Co., No. 356, post. 

——~—.|—See Part II., Sect. 13, sub-sect. 2, ante. 

343. Motor car—Damage by fire—Application 
of Fires Prevention (Metropolis) Act, 1774 (c. 78), 
s. 86.]—-Pltf. occupied rooms over a garage. Part 
of the garage was let to deft., who kept a motor 
car there. Deft.’s servant, who had little skill 
as a chauffeur, having occasion in the course of 
his employment to move the motor car, started 
the engine, & from some unexplained cause, & 
without negligence on the part of the servant, 
the petrol in the carburettor caught fire. If 
the servant had promptly turned off the tap leading 
from the petrol tank to the carburettor, the fire 
would have harmlessly burnt itsclf out. But he 
failed to do this; & the fire spread & burnt the car, 
the garage, & pltf.’s rooms & furniture. Plt. 
brought an action for damages. Deft. pleaded 
that the fire ‘‘ accidentally began’ within above 
sect. The judge at the trial found that deft.’s 
servant was negligent in not promptly turning 
off the petrol tap :—Held: above Act did not 
protect a person who brought upon his premises 
an objcct likely to do damage if not kept in control, 
& a motor car ready to start, or such a car in charge 
of an unskilled chauffeur, was an object of that 


n. Noxious fumes—Emitied from 
burning bing.}—CHALMERS v. DIXON 
pe ey R. (Ct. of Sess.) 461.—SCOT. 

0. Setting out fire.|—A porson lightin 
a fire ypon his own land doos sont hin 
own risk, & is liable for an damage 
caused by its spread to neigh- 
bour’s land, indepen ently of any 
dofteon oF sircicnts Ree AE atoe on”. 

e — HEEHAN e Z 
SVL AU. 

Pp. «-}-—-MITCHELLMORE v. SAL- 

MON (1905), 1 Tas. L. R. 109.—AUS. 


° -}—CRAIG v. PARKER (1906 
8W. A. LR, 161.—AUS, pare 

Yr. -+—At common law the 
person who lights a fire does so at his 
Own perll, & must answer for the 
consequences unless he can show the 
pmage was caused by the act of a 
stranger, or by vis major or act of God. 


J.—VOL. XXXVI, 


PART III. SECT. 2, SUB-SECT. 2.— 
B. (i). 87.—AUS 


t. ——~.}——- BALL 
Ry. Co. (1866), 16 





a. ° 
(1882),7 A.M. 











WE v. 





528.—CAN 


—YOUNG v. TILLEY, [1913] S. A. L. Rh. 


v. GRAND TRUNK 

C. P. 252.—CAN. 

}+-FURLONG vt. 
145.—CAN 


b. ——.] — DATREE 
(1896), 3 Terr. L. R. 395.—CAN. 
Cc. -J}—A fire started in brush & 
fallen timber by deft., for the pu 
of clearing his land, spread on to pitf.’s 
lands adjoining :—Held: applying the 
principle of Rylands v. Fletcher, deft. 
maintained the fire at his own risk & 
was responsible for the damage caused upon the floor of the barn :—Weld- 
by it. MOTTERSHAW (1902), 
9 B. C. RR. 246.—CAN. 


ad. ——.] — GRANT : 
Paciriao Ry. Co. (1904), 36 N. B. ft. 


e, -—~--.}—PIPER tr. 
l7 N. 4. L. lt. 357.—-N.Z 
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kind.—MUSGROVE 2. PANDELIS, [1919] 2 K. B. 
43; 88 L. J. K. B. 915; 120 L. T. 601; 35 
T. L. R. 299; 63 Sol. Jo. 353. C. A. 


Annotations :—Apld. Jefferson v. Derbyshire Farmers, [1921] 
2 K. B. 281. Consd, Job Edwards v. Birmingham 
Navigations, (1924] 1 K. B. 341. Mentd. Denholme v. 
Shipping Controller (1920), 124 L. T. 378. 

344. Tipping colliery spoil—Damage by land- 
Slide.|—A colliery co., under licence from the 
owners of the land, deposited debris from their 
colliery on the slope of a mountain between the 
years 1908 & 1916 to the amount of many thousand 
tons. In Aug., 1916, after heavy rain, a landslide 
took place on the mountain side, injuring houses 
belonging to a township at the foot of the mountain 
& imperilling a highway running along the valley. 
Two actions were brought in respect of the land- 
slide, the first by the A.-G. on the relation of the 
local authority, against the colliery co. & the 
owners of the land, & the second by the owners 
of the land against the colliery co. In the first 
action the claim was for a declaration that the 
colliery co. was not entitled to deposit debris on 
the mountain side so as to threaten injury to the 
highway & to the tramways on it & to the water 
mains & sewers underneath it, & that the other 
defts. were not entitled to allow their land to be 
so used, & for injunctions accordingly & damages. 
In the second action the owner of the land claimed 
an indemnity from the collicry co. :—Held: as it 
appeared from the evidence that the landslide 
was caused by the weight of the mass of colliery 
debris deposited by the co., the case fell within 
the principle of Rylands v. Fletcher, No. 311. ante, 
é& the colliery co. were liable for any damage 
caused by the escape of the debris which they 
had accumulated without evidence of negligence 
on their part ; & as between the co. & the owners 
of the land, the licence to deposit the debris on 
the mountain side did not authorise depositing 
it in a negligent manner, or in such a manner 
as to cause injury or nuisance to neighbouring 
owners or occupiers.—A.-G. v. CORY BROTHERS & 
Co., KENNARD v. CokY BROTHERS & Co., [1921] 
1A. ©. 621; 90 L. J. Ch. 221; 125 L. T. 983 
85 J. P.129; 37 T. L. lt. 843; 19 L. G. 145, 
H. L. 3; subsequent proceedings, [1922] 2 Ch. 1. 
Annotation :—Refd. Hoare v. McAlpine, [1923] 1 Ch. 167. 

Overstocking with game.]—See GAME, Vol. 
XXV., p. 359, Nos. 97, 05. ; 

Trees overhanging highroad.| — See 
CULTURE, Vol. II., pp. 114, 115, No. 970. 

Poisonous trees—-Injury to animals.|—See AGRI- 
CULTURE, Vol. II., pp. 65, 66, Nos. 412~—416. 

Decayed wire fence.|—-See BOUNDARIES, Vol. 
VII., pp. 289, 290, No. 169. 


AGRI- 


f. Defective roof.)}—The roof of deft.’s 
house was blown off in a storm & fell 
on pltf.’s house next door causing 
tear pd spt! : ae wee ee ace 
the damage on the principle of Rylands 
CARROLL vy, Hletcher, & it was no defence that 
i the house had been built by a com- 
v. KINCAID etent & independent contractor.— 

AMB v. PHILLIPS (1911), 11 S. R. 
N.S. W. 109; 28 N.S. W. W.N. 40. 
—AUS. 

g. Fumigating premises.}—A _ hen- 
house in deft.’s barn was fumigated 
by Sn ir pan containing burning 
paper, splinters of wood, & sulphur, 


OSC 


the act of fumigation, In the way in 
which it was done, amounted to a 
putting upon the land something 
which would not naturally come upon 
it & which was in itself dangerous & 
ight become mischievous, within 
Rylands v. I’ictcher, & doft. was Hable 
the consequences.—CREASER iv. 


O 


s CANADIAN 


GEARY (1898), 
‘ for 
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Sect. 2.—Injury to properly: Sub-sect. 2, B. (i), 
C. (a) t. & %.] 
Dangerous trap.}—See ANIMALS, Vol. II., pp- 
216, 217, No. 120. 
Locomotives on highway.]—See HiaHways, Vol. 
XXVI., pp. 480-482, Nos. 1496-1510. 
Offensive trades.|—See Part II., Sect. 11, ante. 


C. Exclusion of Principle. 
(a) Natural or Reasonable User. 
i. In General. 
845. General rule — Owner not Ilable.] — 
RYLANDS v. FLETCHER, No. 811, ante. 
: ——.|—-WEst CUMBERLAND IRON & 
STEEL Co. v. KENYON, No. 823, ante. 
347. .|—ILFoRD URBAN COUNCIL v. 
BEAL, No. 364, post. 
348 User for benefit of community.] 
—NICHOLS v. MARSLAND, No. 376, post. 
3 |—BARKER v. HERBERT, 
No. 374, post. 

















li, What Amounts to. 

350. Conduct of water for domestic purposes 
— Escape from defective supply pipe.} — Pltf. 
occupied for business purposes the ground floor 
& defts. the second floor of the e house, 
respectively, as tenants from year to year. There 
was a water closet on defts.’ premises to & of 
which they alone had access & use. After their 
respective premises had been closed on a Saturday 
evening, water percolated from the water closet 
through the first floor to pltf.’s premises, & caused 
damage to his stock-in-trade. The overflow of 
the water was owing to the valve of the supply 
pipe to the pan having got out of order & failed 
to close, & the waste pipe being choked with paper. 
The defects could not be detected without examina- 
tion, & defts. did not know of them, & were guilty 
of no negligence :—Held : there was no obligation 
on defts. to keep in the water at their peril; & 
they were not liable to pltf. for the damage.— 
Ross v. FEDDEN (1872), L. R. 7 Q. B. 661; 41 
L. J. Q. B. 270; 26 L. T. 966; 36 J. P. 791. 
Annotations :—Distd. Humphries v. Cousins (1877), 2 C. P. D. 

239. Refd. Box v. Jubb (1879), 27 W. R. 415; Blake v. 
Land & House Property Corpn. (1887), 3 T. L. R. 667; 
Abelson v. Brockman (1889), 54 J. P.119; Gillv. Edouin 
rings 39 Sol. Jo. 98; Blake v. Woolf, [1898] 2 B. 


26; Rickards v. Lothian, [1913] A. C. 263; Cockburn 
v. Smith, [1924] 2K. B. 119. 


351. ——- ———.]—-SuTTON & ASH v. CARD, 
[1886] W. N. 120. 

352. ——- ——.|—-BLAKE v. WOOLF, No. 369, 

ost. 
f 353. Overflow from lavatory basin.] — 
In an action for damages to property located on 
the second floor of a building leased to deft., 
through a continuous overflow of water from a 
lavatory basin on the top floor caused by the water 
tap having been turned on full & the waste pipe 
plugged, the jury found that “this was the 
malicious act of some person ’’ :—Held: (1) deft. 
was not responsible unless either he instigated 
the act or the jury had found that he ought 
reasonably to have prevented it; (2) his having 
on his premises a proper & reasonable supply of 





CREASER (1907), 3 E. L. R. 216; 41 

N. 8. R. 480.—CAN. 

PART Il. SECT. 2, SUB-SECT. 2.— 
C. (a) ii. 


h. Growth of noxious weeds.J-—An 
occupier of land is under no duty at 
common law to keep down a noxious 
weed, such as prickly pear, gro 
naturally on his land so as to preven 


k. ——— Statuto 


it from spreading or extending to his 
nelghbour’s land; & if owing to his 
failure to keep it down it 

such @ way as to 
bour’s fence that is not 
render him liable.—SPARKE v. OSBORNE 
(1908), 7 OC. L. R. 51.—AUS. 


land, separated only by a road allow- 
ance from pltf.’s land, was rank with 


NUISANCE. 


water was an ordinary & proper user of his house, 

& although he was bound to exercise all reasonable 

care he was not responsible for damage not due 

to his own default, whether caused by inevitable 
accident or the wrongful acts of third persons.— 

RickaRDs v. LOTHIAN, [1918] A. C. 268; 82 

L. J. P. C. 42; 108 L. T. 225; 29 T. L. R. 281; 

57 Sol. Jo. 281, P. C. 

Annotations :-—As to (1) Refd. Charing Cross, West End & 
City Spine Supply Co. v. London Hydraulic Power 
Co., [1913] 3 K. B. 442; Job Edwards v. Brushes 
Navigations, [1924] 1 K. B. 341. As to (2) Retd. uoff 
v. Long, [1916] 1 K. B, 148. G@ y, Retd. Hanley 
v. Edinburgh ek (1913), 77 J. P. 233; Noble v. 
Harrison, (1926) 2 K. B. 332; Smith v. G. W. Ry. (1926), 
135 L. T. 112. 

354. Use of private house as stable.|—Annoy- 
ance caused by the unusual use of a house may 
be a nuisance where like annoyance from the 
ordinary use of it would not be. 


The occupier of a house in a street in London 
had, many years ago, converted the ground floor 
into a stable. In 1871 a new occupier altered 
the stable so that the noise of the horses was an 
annoyance to the next door neighbour, & pre- 
vented him from letting his house as lodgings :— 
Held: the fact of horses having been previously 
kept in the stable, but so as not to be an annoy- 
ance, did not deprive the neighbour of his right 
to have the nuisance restrained.— BALI. v. RAY 
(1873), 8 Ch. App. 467; 30 L. T.1; 37 J. P. 500; 
22 W. R. 283, L. C. & L. JJ. 

Annotations :—Apld. Howland v. Dover Harbour Board 

lesa 14 T. L. R. 355. Refd. Broder v. Saillard (1876), 

Ch. D. 692; Byass v. Bettam (1885), 2 'T. L. KR. 88; 

Reinhardt v. Mentasti (1889), 42 Ch. D. 685; Harrison 

v. Southwark & Vauxhall Water Co., [1891] 2 Ch. 409; 

Sanders-Clark v. Grosvenor Mansions Co. & D’Allcssandri, 

[1900] 2 Ch. 373; A.-G. v. Cole, Hson} 1 Oh. 205 ; Rush- 

mer v. Polsue & THEE ec ie 1 Ch. 234; Odell v. Cleve- 

land House (1910), 102 L. T. 602. 

355. Alternative method available—Obstruction 
of means of access.]|—FRritz v. Hopson, No. 48, 
ante. 

356. ——— Use of creosoted wood for street 
paving.|—By a tramway co.’s special Act the co. 
were bound to pave a certain road with wood. 
There were then two methods of wood paving 
in general use, one being with blocks of hard 
Jarrah wood, & the other with blocks of soft 
creosoted wood. Theco. paved the road with soft 
creosoted wood, as being more suitable for the 
locality. Particles of gaseous fumes from the 
creosoted blocks caused damage to pltf.’s market 
garden, which adjoined the road. In an action 
against the co. to recover for the damage so caused, 
the jury found that the wood paving used caused 
the damage :—Held: the use of creosoted wood 
was a non-natural user of the land, which rendered 
defts. liable; & there being two modes of wood 
paving, & the co. having adopted that mode which 
caused the damage, they were not protected by 
their special Act, & were therefore liable for the 
damage caused to pltf.’s market garden.—WkEstT 
v. BrisTOL TRAMWAYS Co., [1908] 2 K. B. 14; 
77L. J. K. B. 684; 99 L. T. 264; 72 J. P. 248; 
24 a L. R. 478; 52 Sol. Jo. 393; 6 L. G. R. 609, 
C. A. 


Annotation :—Refd. Rainham Chemical Works v. Bel 
Fish Guano Co., [1921] 2 A. C. 465. mecere 


the growth of a weed called “ tumbling 
mustard.” Deft. failed to destroy 
the weed, though notified to do so by 
the weed inspector; & the seed was 
deposited upon pitf.’s land, & destroyed 
a portion of the es wheat crop :-— 
Held: the weed is a noxious one, 
within the meaning of 7 Edw. 7, 
c. 15, 8. 2 (Alta.); & deft. was Hable 
to plit. for the breach of the statutory 


ws in 
3) neigh- 
sufficient to 


liability.}-—Deft.’s 


Part IJJ.—Nzrrapsourrmna OWNERS. 


857. User for ordinary trade purpose.] — Con- 
duct which does not interfere with the ordinary 
comfort or enjoyment of life, or injuriously affect 
an ordinary trade, does not become a nuisance 
merely because it is injurious to a particular 


trade of a specially delicate nature. 
R. rented one floor of a warehouse from K. 
for the 


purpose of storing brown paper. Sub- 

sequently a for the purposes of hig business, 

took to heating the cellar beneath R.’s floor. 

Brown paper is sold by weight, & the heat from 

K.’s cellar, though not sufficient to interfere with 

the ordinary comfort or enjoyment of R.’s floor 

as a living room, or with the use of it for the 
ordinary purposes of a paper merchant’s ware- 
house, diminished the weight of R.’s brown paper 
by drying up the moisture in it, & also, by drying 
the air, prevented the paper increasing in weight, 
as intended, by absorbing fresh moisture. K. was 
aware when he let the floor that it was taken for 
the purpose of storing paper, but not that the 
paper was of a particular kind requiring a special 
temperature :—Held: under the above circum- 
stances, the heating did not amount to a nuisance, 
or to a breach by K. of any implied covenant for 
quiet enjoyment for keeping the premises fit for 
the purposes for which they were let.—ROBINSON 

v. KILVERT (1889), 41 Ch. D. 88; 58 L. J. Ch. 

392; 61 L. T. 603; 37 W. R. 545, C. A. 

Annotations :—Consd. Hoare v. McAlpine, [1923] 1 Ch. 167. 
Refd. Jacger v. Mansions Consolidated (1902), 87 L. T. 
690; Heath v. Brighton Corpn. (1908), 98 L. T. 718. 
Mentd. Aldin v. Latimer Clark, Muirhead, [1894] 2 Ch. 
437; Tebb v. Cave, [1900] 1 Ch. 642; Budd-Scott v. 
Daniell, (1902] 2 K. B. 351; Davis v. ‘Town Properties 
Investinent Corpn., [1903] 1 Ch. 797; Markham v, 
Pagot, [1908] 1 Ch. 697 
358. Artificial manure factory.}] — Defts. 

carried on the business of bone manure manu- 

facturers on premises near pltf.’s farm. For the 
purpose of their business they had on their pre- 
mises a heap of bones, which caused large numbers 
of rats to assemble there. The rats made their 
way from defts.’ premises on to plitf.’s land, & 
ate his corn, causing substantial loss, in respect of 
which pltf. claimed damages from defts. It was 
not proved that the bones kept by defts. were 
excessive or unusual in quantity :—Held: no 
cause of action had been established against defts. 

—STEARN v. PRENTICE BROTHERS, LTpD., [1919] 

1 K. B. 394; 88 L. J. K. B. 422; 120 L. T. 445; 

35 T. L. R. 207; 63 Sol. Jo. 229; 17 L. G. R. 

142, D.C. 

——_— Mining.|—See Mines, Vol. XXXIV., pp. 
724-726, Nos. 1063-1072. 

a Offensive trades.]|—See Part IT., Sect. 11, 
ante. 

359. Growth of thistles on land— Seeds blown 
on to neighbour’s land.]|—An occupier of land is 
under no duty towards his neighbour to periodi- 
cally cut the thistles naturally growing on his land, 
50 as to prevent them from seeding; & if, owing to 
his neglect to cut them, the seeds are blown on 
to his neighbour’s land & do damage, he is not 
liable.—GILEs v. WALKER (1890), 24 Q. B. D. | 


duty imposed upon him by sect. 4 of 
re Act.—FLITTON v, Bd (1913), 








n. -}—Ou. . 
trinc of Rylands v. 
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656; 59 L. J. Q. B. 416; 62 L. T. 033; 547. P. 
599; 88 W. R. 782, D. C. 

Annotations :—Refd. Stearn v. Prentice, [1919] 1 K. B. 
et : a ob Bavarts v. Birmingham Navigations, [1924] 
360. Music lessons in private house.) — Pitt., 

the occupier of a semi-detached house, & her 

daughter, gave pianoforte, violin, & singing 
lessons in the house four days in the week, for 
seventeen hours in all. There was also practice 
of music & singing at other times, & occasional 
musical evenings :—Held: this was not an un- 
reasonable user of the house which would be 
restrained at the suit of the adjoining tenant. 

The adjoining tenant was himself restrained from 

causing or permitting noises in his house so as to 

annoy pltf., the ct. being satisfied that such noises 
had been made wilfully for the purpose of annoy- 

ance.—CHRISTIE v. DAVEY, [1893] 1 Ch. 316; 

62 L. J. Ch. 439; 3 KR. 210. 


Annotation :—Refd. Sanders-Clark v. Grosvenor Mansions 
Co. & D’Allessandri, [1900] 2 Ch. 373. 


361. Provision of rain water gully.) — GILL v. 


Enovlin, No. 366, post. 
362. Excavation for building purposes.] — 
PRINSEP v. BELGRAVIA ESTATE, Lrp. (1895), 


39 Sol. Jo. 381. 

363. User of chimney—Escape of smoke through 
defect.|—-PItf. owned C. house, which previous to 
1886 was a detached residence, the western wall 
of which contained fireplaces & flues, useless to 
C. house, but useful to a new house, which was 
subsequently to 1886 joined on to the western 
wall of C. house. The owner of C. house sold 
to deft. (inter alia), the western half of the western 
wall of C. house, this wall being treated as divided 
from top to bottom throughout by a vertical 
plane in its centre parallel] to its length, the inten- 
tion being that the wall should be a party wall 
owned by the parties in divided moieties. Deft. 
used, as both parties intended that he should, the 
fireplaces on his side of the party wall. The smoke 
passed from the fireplace into the connecting flue 
which was partly on pltf.’s land, & which became 
defective, & let through smoke into rooms of pltf. 
In an action for an injunction to restrain the 
nuisance :—Held: the nature of deft.’s easement 
was the right for smoke to pass from his fireplace 
into the flue connecting therewith, notwithstanding 
that at any point of its passage up the flue it might 
pass from deft.’s moiety into pltf.’s moiety of the 
flue, & as he had exercised this right fairly & 
reasonably, & in the manner in which he was 
intended to exercise it when the easement was 
granted, the action failed.— JONES v. PRITCHARD, 
[1908] 1 Ch. 630; 77 L. J. Ch. 405; 98 L. T. 386 ; 
24 T. L. R. 309. 

Annotations :—Distd. Pwllbach Colliery Co. v. Woodman, 
(1915] A. C. 634. Mentd. Phelps v. London City Corpn., 
{1916] 2 Ch. 255; Hansford v. Jago, [1921] 1 Ch. 322; 
eck one [1925] Ch. 235; Simpson v. Weber (1925), 
364. Erection of retaining wall.|—An owner of 

land is not liable for damage to a sewer lying 

beneath his land, caused by acts done or omitted 


whether the doc- POWDER Oo. (B. C.) (1909),10 W.L. R. 
Fletcher applies to 102.—CAN 


- L. R. 2753 . R. 686; the case of a bush fire in B. C., so that 

6 Alta. L. R. 87.— : & person setting out a fire acts “ at a proree Bey Gadsee Baa 

l. Setting out ¢.J—WILKINS v. his peril’? so as to make him liablo, froin some macrocarpa trees which 
Row (1865), 15 C. P. 325.—CAN. even in the absence of mee een ee. applt. had planted on his property 

m. sit roprictor setting out 4 the fire eee in pare > Were blown across @ road line on to 
fire on his land in order to clear it, is VOUGIT 1924 4 a L. R608;  Tesp’s house about 60 ft. distant & 
not an insurer that no injury sh Oe CH AR, O73. 34 BC. Re there blocked the gutters & so polluted 
happen to his neighbour; but ts [ 54 4G Roe ee ; ‘Me ave ~~ the water in the tanks that its utility 
responsible only for negligence & , . ; for domestic purposes was im d, & 
Fletcher v. Rylands is not applicable to 0. Manufacture of explosives.) —  resp.’s health was injured by drink- 
this case.—GILLSON v. NORTH GREY Fletcher v. Rylands cannotapply tothe ing it:—Held: the rulo in Rylands 
ane Oo. (1874), 835 U. CG R. 475.— on of the manufacture of v. Fletcher did not apply because 


> 5 


explosives.—CLARKSON v. HAMILTON 


macrocarpa trees arc not in themselves 


Oo 2 
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Sect. 2.—Injury to property: Sub-sect. 2, C. (a) u., 
(b), (c), (d) & (¢).] 

by him upon the land, where he did not know, & 

could not reasonably be expected to know, of the 

existence of the sewer. 

FarRwELu, L.J., in Barker v. Herbert, No. 374, 
post, draws the distinction between the absolute 
duty owed to others by one who is making an 
abnormal use of land & that owed by those whose 
use of land is merely normal. There can be no 
question that in the present case the use of the 
land by erecting a retaining wall upon it is a merely 
normal use, & the principle illustrated by such 
cases as Nichols v. Marsland, No. 376, post, & 
Rylands v. Fletcher, No. 311, ante, can have no 
application to it (BRANSON, J.).—ILFORD URBAN 
Councin v. BEAL, [1925] 1 K. B. 671; 94 L. J. 
kK. B. 402; 133 L. T. 303; 89 J. P. 77; 41 
T. L. RR. 317; 23 L. G. R. 260. 

User of water.]—See WATERS & WATERCOURSES. 

User causing injury to health or comfort.|— 
Sce Part III., Sect. 3, sub-sect. 1, C., post. 


(b) Storage for Benefit of Plaintiff. 

365. Rain water collected for common benefit— 
Landlord & tenant.|—-CARSTAIRS v. TAYLOR, No. 
314, ante. 

366. Adjoining owner.|]— An uncovered 
areca belonging to deft. & inclosed on two sides 
by his premises, on another side by pltf.’s house, 
& on the fourth side by another house, was covered 
by deft. with a flat roof, in one corner of which 
was a gully or hole for the escape of rain water 
from the adjoining roofs. Pltf. had the right of 
discharging rain water from his roof on to this 
flat roof, & thence the water escaped through the 
gully down another pipe into the area, & so into 
deft.’s drain. Deft. had not in fact attended to 
or cleansed the roof or gully, & no complaint of 
their condition had been made to him, & there 
was no access to the roof from his premises. In 
consequence of an obstruction of the mouth of the 
gully the rain water accumulated on the flat roof, 
leaked into pltf.’s premiscs, & damaged same :— 
Held: in the absence of negligence, deft. was not 
liable for the damage, on the ground that he did 
no more than was ordinary & reasonable in con- 
ducting his own rain water from the roof to the 
gully, & also upon the ground that the provision 
of the gully was for the common benefit.—GILL 
v. EDOUIN (1894), 71 L. T. 762; 11 T. L. BR. 93; 
39 Sol. Jo. 98; 15 RK. 1093; affd. (1895), 72 L. T. 
579; 11 'T. L. R. 378, C. A. 


Annotations :—Consd. Cockburn v. Smith, [1924] 2 K. B. 
119. Refd. Blake v. Woolf, [1898] 2 Q. B. 426. 


867. Water stored in house for benefit of plain- 
tiff—Landlord & tenant.|—Deft. was owner of a 
house, which he let out in floors to separate tenants. 
Pitfs. became tenants of the ground floor & basement 
under a lease, by which deft. covenanted that pltfs. 
might ‘“‘ peaceably hold & enjoy the demised 
premises during the term without any interruption 
by deft.’’ The different floors were supplied with 
water by a cistern at the top of the house, & the 


noxious trees & cannot be regarded as 











2 acting under statuto authority, & 
was, therefore liable, onig in case of 

negligence : — Held : 

authority was limited ; 


things likely to do mischief; & tho 
plentne of trees such as macrocarpas 
or the purposes of shelter is part of 
the ordinary use to which land is put 
in New Zealand.— MATTHEWS  v. 
FoRGIE, [1917] N. Z. L. R. 921.—-N.Z. 
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q. Statutory limit must not be ex- 
cecded. }—Deft. co. had failed to control 
a dangerous substance which injured 
pitf. The co. contended that it was 


had 


Co. (1914), 
Ww ) 


R. 1295; 


Gone beyond the limit, it was 
without statutory authority.— ILAFIVAN 
v. CANADIAN WESTERN NATURAL GAS 
Ww 29 w L. 
- W. RR. D. ll. R. 13; 
Alta. L. h. 459 ; SW. W. R. é76° CAN. 


PART Ill. eon Pos SUB-SECT. 2.— 
- (g). 
Yr. Prescriptive right—Water stored 
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water was distributed by a main pipe connected 
with the cistern, each floor having aseparate branch 
inserted in the main pipe. Deft. paid the water 
rate, receiving from pitfs. one half of the amount 
so paid, & the cistern was not demised to any one 
of the tenants. In consequence of the bursting 
of the branch service pipe supplying the first 
floor, a quantity of water flowed into the basement 
& injured pltfs.’ goods. At a trial the jury found 
that the branch pipe was reasonably fit & proper 
for the purpose for which it had been fixed, & 
that deft. had not been guilty of any negligence 
in keeping & maintaining it :—Held: under the 
circumstances there had been no breach of deft.’s 
covenant for quiet cnjoyment, & as the water 
had been stored in the cistern for the benefit of 
pltfs. as well as of the other tenants, the doctrine 
laid down in Rylands v. Fletcher, No. 311, ante, 

did not apply.—_ ANDERSON v. OPPENHEIMER (1880), 

Dd D. 602; 49L. J. - 

Annotations :—Refd. Jenkins v. Jackson (1888), 40 Ch. D. 
71; Harrison, AinsHe v. Muncaster, (1891) 2 Q. B. 680 ; 
Gill ». Edouin (1894), 71 L. T. 7623; Biake v. Woolf, 
[1898] 2 Q. B. 426; Williams v. Gabriel, [1906] 1 K. B. 
155; Booth v. Thoinas, [1926] Ch. 109. 

368. .]— BLAKE v. LAND & Housei 

PROPERTY CORPN., Ltn. (1887), 3 T. L. lt. 667. 
369. Assent of plaintiff.|—Deft. was 

the owner of premises to which water was laid on, 

& he had a cistern on the fourth floor. Plti. 

became tenant of the ground-floor, & took his 

supply of water from deft. A leakage from the 
cistern having been noticed by pltf., he informed 
deft., who instructed a competent plumber to 
remedy it. In consequence of the negligence of 
the plumber an overflow occurred, which damaged 
pltf.’s goods :—Held: deft. was not liable, since 
pltf. had assented to the water being on the pre- 
mises, & therefore deft., by instructing a competent 
plumber to remedy the leakage, had discharged 

his duty to pltf.—BLAKE v. WooLrF, [1898] 2 

Q. LB. 426; 67 L. J. Q. B. 818; 79 L. T. 188; 

62 J. P. 659; 47 W. R. 8; 42 Sol. Jo. 688. 

Annotations :—Consd. Rickards v. Lothian, [1913] A. C. 
263; Noble v. Harrison, [1926] 2 K. B. 332. Refd. 
Charing Cross, West End & City Klectricity Supply Co. 
v. London Hydraulic Power Co., [1913] 3 K. B. 442; 
Cockburn v, Smith, (1924) 2 K. B. 119. Mentd. ler- 


forming Right Soc. v. Mitchell & Booker (Palais de 
[1924] 1 K. Bb. 762. 


(c) Statutory Authority. 

Sce, generally, PUBLIC AUTHORITIES ; STATUTES, 
& Titles, passim. 
_ 370. General rule.|—The principle that a man, 
In exercising a right which belongs to him, may be 
liable, without negligence, for injury done to 
another person, has been held inapplicable to 
rights conferred by statute (per CUR.).—MaADRAS 
Ry. Co. v. CARVATENAGARUM (ZEMINDAR OF) (1874), 
LL. RK. 1 Ind. App. 364; 30 L. T. 770; 38 J. VP. 
532; 22 W. R. 865, P. C. 
ARON :—Distd. Canadian Pacific Ry. v. Parke, [1899] 

«GC, 5. 

Railway companies.}—See RAILWAYS. 

Waterworks companies.]—See WATER SUPPLY. 

Electric supply companies.] —- See ELrEctTrRic 
LIGHTING, Vol. XX., Pp. 211, Nos. 138-75. 
in tanks.)—The principle that if a man 
bring & accumulate upon his land 
anything which, if it oscape, may 
cause damage to his neighbour, he 
does so at his peril, is not applicable to 
the case of water stored in tanks in 
India, which have existed from time 
immemorial, & are preserved 
repaired by the landowners by reason 
of their tenure, as essential to the 
welfare & existence of the pcople.— 
MADRAS Ry. Co. v. CARVETINAGARUM 
aaa (1874), 30 L. T. 770, 
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(d) Act of Plaintiff. 

371. General rule.}—— RYLANDS v. FLETCHER, 
No. 811, ante. 

872. User of own property for extraordinary 
purpose.]|—A person who has created an electric 
current for his own purposes, & has discharged it 
into the earth beyond his control, is responsible 
for the damage done by that current to a neigh- 
bouring proprietor; notwithstanding that the 
discharge of electricity is not in itself noxious, 
& that the neighbouring proprietor is using his 
property for an extraordinary purpose in respect 
of which alone the damage arises. 

A. provisional order, which was duly confirmed 
by statute, authorised the construction of a tram- 
way, & the use, with the consent of the Board of 
Trade, of electrical power, pneumatic power, steam 
power, or any mechanical power as the motive 
power. The lessee of the tramway, having duly 
obtained the consent of the Board of ‘Trade, 
worked the same by electrical power upon the 
singlewire trolley system. Under that system the 
electric current passes from the generating station 
along @ single overhead wire above the tramway 
rails, & returns, after passing through the motors 
in the cars, by means of the rails & an uninsulated 
copper wire connected thereto. The current 
employed was of considerable strength & of 
varying intensity, & acted, whilst passing through 
the overhead conductor, upon the current passing 
along the neighbouring wires of a telephone co., 
& also acted by leakage from the uninsulated 
wire to the earth returns of the telephone co., 
upon the apparatus of the co. The effect of this 
disturbance was to seriously interfere with & 
impair the cfficiency of part of the system of 
the telephone co. ; the currents employed by them 
being very weak as compared with the tramway 
currents, & their apparatus being peculiarly 
susceptible to clectrical influence. 

In an action by the telephone co. & a subscriber 
against the lessee of the tramway for an injunction 
to restrain him from working the tramway so as 
to occasion a nuisance to pltfs., as owners or users 
of telephonic lines & electric circuits, or so as to 
interfere with their property or business :—Held : 
(1) the action was maintainable on the ground 
that the deft. was using his property for a non- 
natural or extraordinary purpose, & was re- 
sponsible for the damage caused thereby to a 
neighbouring proprietor. 

(2) Plitfs. were not bound to protect themselves 
against the consequences of the non-natural use 
by deft. of his property.—NATIONAL TELEPHONE 
Co. v. BAKER, [1893] 2 Ch. 186; 62 L. J. Ch. 699 ; 
68 L. T. 283; 57 J. P. 873; 9T. L. R. 246; 3 
R. 318. 

Annotations :—As to (1) Consd. Eastern & South Africar 
Telegraph Co. v. Cape Town Tram. Cos., [1902] A. C. 
381. Refd. Sholfer v. City of London Electric Lighting 
Co., Meux’s Brewery City of London Electric 


Co. v. 
Lighting Co., [1895] 1 Ch. 287; West v. Bristol Tram. Co., 
hee 2K. B. 16, n.; Hoare v. McAlpine, [1923] 1 Ch. 


373. ——-.]—- EASTERN & SoutTit AFRICAN 
TELEGRAPH Co. v. CAPE TOWN TRAMWAYS COs., 
No. 313, ante. 

_ 374. Act of trespasser.]—Deft. was the owner 
in possession of a vacant house in a street, with an 
area which adjoined the highway. One of the 
rails of the area railings had been broken away 
by boys playing football in the street, & con- 
sequently, a gap had been created in the railings. 
Pltf., a child, got through this gap from the street, 
& was clambering along inside the railings, when 
1e fell into the area, & sustained injuries through 
the fall. In an action brought on his behalf to 
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recover damages from deft. in respect of his 
injuries, the jury found, in answer to questions 
left to them, that the area was, when the accident 
happened, a nuisance, but that deft. did not know, 
at the time of the accident, that the rail had been 
removed, that such a time had not elapsed after 
its removal that he would have known of it at 
the time of the accident, if he had used reasonable 
care, & that he had used reasonable care to prevent 
the premises from becoming dangerous to persons 
using the highway :—Held: upon these findings, 
deft. was not liable in respect of the nuisance 
created upon his premises by the action of tres- 
passers; the nuisance could not be regarded as 
the cause of pltf.’s injuries, inasmuch as he did 
not fall through the gap in the railings while using 
the highway, but got through the gap in order 
to clamber along inside the railings. 
The judgment of BramMwetr., B., j Nichols v. 
Muarsland, No. 376, post, very happily illustrates 
the view which I take. He says with regards to 
water stored in an artificial pool, ‘‘ But suppose 
a stranger let it loose, would deft. be liable? If 
so, then if a mischievous boy bored a hole in a 
cistern in any London house, & the water did 
mischief to a neighbour, the occupier of the house 
would be liable. That cannot be. Then, why 
is deft. liable if some agent over which she has no 
control lets the water out ?’’ Then he takes as 
another illustration the case of a stack of chimneys, 
& says, ‘‘ could it be said that no one could have 
a stack of chimneys except on the terms of being 
liable for any damage done by their being over- 
thrown by a hurricane or an earthquake ? ”’ 
Further on he differentiates such cases from cases 
like Rylands v. Fletcher, No. 311, ante, & says, 
‘‘T am by no means sure that, if a man kept a 
tiger, & lightning broke his chain, & he got loose 
& did mischief, that the man who kept him would 
not be liable. But this case, & the case I put of 
the chimneys, are not cases of keeping a dangerous 
beast for amusement, but of a reasonable use of 
property in a way beneficial to the community.” 
It is for the benefit of the community that pro- 
perty should be used in a manner which has been 
found to be convenient to the public (FARWELL, 
L.J.).—BARKER v. HERBERT, [1911] 2 K. B. 633 ; 
80 L. J. K. B. 1829; 105 L. T. 349; 75 J. P. 481 ; 
27T. L. KR. 488; 9 L. G. R. 1083, C. A. 
Annotations :—Consd. Horridge v. Makinson (1915), 84 
L. J. kK. B. 1294. Apld. Noble v. Harrison, [1926] 2 K. B. 
332. Refd. Latham v. Johnson & Nephew, [1913] 1 
K. B. 398; Job Kdwards v. Birmingham Navigations, 
[1924] 1 K. B. 341; Ilford U. D. C. v. Beal, (1925) 1 
K. B. 671; Smith v. G. W. Ry. (1926), 135 L. T. 112. 
Allowing trespass by animal.]— See AGRI- 


CULTURE, Vol. II., p. 65, No. 415. 


(e) Act of Cod. 

See, generally, Part IV., Sect. 2, sub-sect. 3, 
F., post. 

375. General rule.] —RyYLANDS v. FLETCHER, 
No. 311, ante. 

376. .]—One who stores water on his own 
land, & uses all reasonable care to keep it safely 
there, is not liable to an action for an escape of the 
water which injures his neighbour, if the escape be 
caused by an agent beyond his control, such as a 
storm, which amounts to vis major, or the act of 
God, in the sense that it is practically, though 
not physically, impossible to resist it. 

On deft.’s land were artificial pools containing 
large quantities of water. These pools had been 
formed by damming up with artificial embank- 
ments a natural stream which rose above deft.’s 
land & flowed through it, & which was allowed 
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Sect. 2.—Injury to property: Sub-sect. 2, C. (e), (f) 
” (g) 3 sub-sect. 3. Sect. 3: Sub-sect. 1, A. (a).] 


to escape from the pools successively by weirs 
into its original course. An extraordinary rain- 
fall caused the stream & the water in the pools 
to swell so that the artificial embankments were 
carried away by the pressure, & the water in the 
pools, being thus suddenly loosed, rushed down the 
course of the stream & injured pltf.’s adjoining 
property. Pltf. having brought an action against 
deft. for damages, the jury found that there was 
no negligence in the construction or maintenance 
of the works, that the rainfall was most excessive, 
& amounted to vis major :—Held: the action was 
not maintainable. 

Suppose a stranger let it loose, would the deft. 
be liable? If so, then if a mischievous boy 
bored a hole in a cistern in any London house & 
the water did mischief to a neighbour, the occupier 
of the house would be liable. That cannot be. 
- . » This case & the case I put of the chimneys 
are not cases of keeping a dangerous beast for 
amusement, but of a reasonable use of property 
in a way bencficial to the community (BRAMWELL, 
B.).— NICHOLS v. MARSLAND (1875), L. R. 10 Exch. 
255; 44 L. J. Ex. 184; 33 L. T. 265; 23 
W. R. 693 ; affd. (1876), 2 Ex. D.1; 46L. J.Q. B. 
Ae 35 LL. T. 725; 41 J.P. 500; 25 W. R. 173, 
Annotations :—Consd. Box v. Jubb (1879), 4 Ex. D. 76. 

Distd. Thomas vr. B ham Canal Co. (1879), 49 L. J. 

). B. 851. Consd. Dixon v. Metropolitan Board of Works 

(1881), 7 Q. B. D. 418. Apld. Barker v. Herbert, [1911] 

2 K. B. 633. Consd. Rickards v. Lothian, [1913] A. C. 
263. Expld. Greenock Corpn. v. Cale. Ry., Greenock 
Corpn, v. G. & S.-W. Ry., [1917] A. C. 556. Refd. Nitro: 
Phosphate & Odam’s Chemical Manure Co. v. London & 
St. Katherine Docks Co. (1878), 9 Ch. D. 503; Baker v. 
Snell, [1908) 2 K. B. 825; Clinton v. Lyons, [1912] 3 
K. B. 198; Charing Cross Electricity Supply Co. v. 
Hydraulic Power Co., (1914) 3 K. B. 772; A.-G. v. Cory, 
Kennard v. Same (1919), 88 L. J. Ch. 410; Quebec Ry. 
Light, Heat & Power Co. v. Vandry, [1920] A. C. 662; 
Job Edwards v. Birmingham Navigations, [1924] 1 K. B. 
341; Ilford U. D.C. v. Beale, [1925] 1 K. B. 671. Mentd. 
Saner v. Bilton (1878), 7 Ch. D. 815. 


Pla -]}— BARKER v. HERBERT, No. 374, 
ante. 

Clippings of poisonous tree.|—See AGRICULTURE, 
Vol. II., p. 65, No. 414. 


(f) Act of Third Party. 

See, generally, Part IV., Sect. 2, sub-sect. 3, 
G., post. 

378. General rule—Owner not liable.]|—NicHoLs 
v. MARSLAND, No. 376, ante. 

379. ~ -]—Defts. possessed a reservoir 
with sluices connected with a main drain or water- 
course, from which the reservoir was supplied, 
& with sluices by which the surplus water was 
returned into the drain at a lower level. The 
combined effect uf the emptying of a reservoir 
belonging to a third person above defts.’ premises, 
& of an obstruction in the drain below them, was 
to force water through the sluices into defts.’ 
reservoir & so cause an overflow thence on to 
pitf.’sland. In an action for damage caused there- 
by it was shown that defts. had no control over 
the main drain, or the other reservoir, or knowledge 
of the circumstances which caused the overflow, 
& that the sluices were maintained so as to prevent 
overflow under ordinary circumstances :—Held : 
defta. ee not Hable.—Box v. JUBB (1879), 
A Pe ictaar! d 

nno :—Consd. Rick , 

263; A.-G. v. Cory, enngrd ny. Cory (191 9 


410. Apld. Smith». G. W. Ry. G9 
Mentd. Charing Cross, West Tin 


Supply Co. 
K. B. 442. 
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380. ——- ———.]—The rule in Rylands v. 
Fletcher, No. 311, ante, that a person who for his 
own purposes brings on his land & collects there 
anything likely to do mischief if it escapes must 
keep it in at his peril, does not extend to making 
the owner of land liable for consequences brought 
about by the collecting & impounding on his 
land by another of water, or any other dangerous 
element, not for the purposes of the owner, but 
for the purposes of that other person.— WHIT- 
MORES (EDENBRIDGE), Lrp. v. STANFORD, [1909] 
1 Ch. 427; 78 L. J. Ch. 144; 99 L. T. 9243; 25 
T. L. R. 169; 53 Sol. Jo. 134. 











$81. ——- ———.] — BARKER v. HERBERT, No. 
374, ante. 

382. ——.]—RIcKARDS v. LOTHIAN, No. 
353, ante. 

383. .| — The principle enunciated in 


Rylands v. Fletcher, No. 311, ante, that a person 
who brings into being, or collects on his premises, 
an agent likely to do damage if it escapes, is liable 
for the consequences of such escape, does not apply 
where in the absence of negligence or nuisance the 
consequences are the result of a combination 
between that agent & another agent over which the 
owner or possessor of the first agent has no control. 
A local authority, authorised under the Electric 
Lighting Acts to supply electricity within their 
district, had as part of their system, a brick built 
chamber under the pavement of a street within 
their district, including a box containing electric 
cables or wires & a fusing apparatus which acted 
as a kind of safety valve whenever the electric 
current was overloaded. The construction of the 
chamber & box was that generally adopted by 
suppliers of electricity. When the fusing took 
place, electric sparks were emitted from the fuse. 
Near the chamber were the gas mains of two gas 
cos., & gas frequently escaped from the mains 
& found its way into the chamber. This chamber 
was periodically examined, but it was found 
impossible to prevent the gas entering therein. 
An explosion occurred in this chamber, caused by 
a spark from the fusing which took place at the 
time coming into contact with a mixture of air 
& gas in the chamber, with the result that pltf., 
who was walking on the pavement close to the 
chamber, was injured. In an action brought by 
him against the local authority for damages for 
personal injuries the jury found, in answer 
questions put to them by the county ct. judge 
with the consent of both parties, that the chamber 
did not constitute a nuisance, & that defts. were 
not guilty of negligence in having the chamber 
improperly constructed, & they assessed the 
damages, if recoverable, at £25. The judge 
entered judgment for defts. :—Held: his decision 
was right.—GoopBopDy v. POrLAR BOROUGH 
CounciL (1914), 84 L. J. K. B. 1280; 79 J. P. 
218: 13 L. G. R. 166, D. C. 
J—An oil tank was consigned 
by an oil co. to a railway co. for conveyance to a 
railway depot. On arrival at the depot the tank 
was found to be leaking, & a large quantity of oil 
penetrated into a watercourse on pltfs.’ premises, 
rendering the water unfit for pltfs.’ cattle to drink. 
On the leakage being discovered by the railway 
co.’s servants, every effort was made by the 
railway co. to stop it. Pltfs. sued the oil co. & 
the railway co. for damages for nuisance arising 
from the pollution of the watercourses :—Held : 
(1) the oil co. were liable, as they ought by the 
exercise of reasonable care to have discovered the 
defective condition of the tank before consigning 
it by rail; (2) the railway co. were not liable, as 
they did not in any way permit the continuance 
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of the nuisance, & as the damage was caused b 
the wrongful act of a third party, namely, the oil 
co., in sending a defective tank to the railway co.’s 
premises.—-SMITH v. GREAT WESTERN Ry. Co. 
(1926), 185 L. T. 112; 42 T. L. R. 391. 

Clippings of poisonous trees.|—-See AGRICULTURE, 
Vol, II., p. 65, No. 414. 


(g) Prescriptive or Contractual Right. 

885. Prescriptive right—Letting out water from 
stream.]—WINCHCOMBE ¥v. SHEPARD (1628), Tet. 
118; 124 BE. RB. 389. 

386. Power to carry on trade causing nulsance— 
Lease of colliery.|—A colliery co. were sub-lessees 
of land leased to a tinplate co., with power to 
that co. to carry on on the demised premises the 
trades authorised by their memorandum of assocn., 
which included the trade of miners. A butcher 
held the adjacent land under a subsequent lease 
from the same landowner subject to all rights & 
easements belonging to any adjoining & neigh- 
bouring property, & he built thereon a slaughter- 
house & sausage factory. Subsequently the col- 
liery co. erected on the land demised to them 
screening apparatus near the butcher’s trade 
buildings & as a result of their screening operations 
coal dust was deposited on these buildings. In an 
action of nuisance by the butcher against the 
colliery co. the jury found that a nuisance was 
caused by the co., but that the screening was 
carried on in @ reasonable manner, & in the way 
which was usual in the district, & without 
negligence :—JTZeld : the grant of the right to carry 
on the trade of miners did not authorise the com- 
mittal of a nuisance, in the absence of proof that 
the trade could not be carried on otherwise, & 
pltf. was not precluded by the terms or the 
circumstances of the grant from obtaining relief. 
—PWLLBACH COLLIERY Co., LTD. v. WOODMAN, 
[1915] A. C. 6384; 84L. J. K. B. 874; 113 L. T. 
10; 31 T. L. R. 271, H. L. 
Annotations :—Consd. A.-G. v. Cory, Kennard v. Cory, 

[1921] 1 A. C. 521. Refd. Priest v. Manchester Corpn. 

(1915), 84 L. J. K. B. 17384; Malzy v. HKichholz, [1916] 

2 K. B. 308. Mentd. Pholps v. London Corpn., [1916] 

2 Ch. 255; Hansford v. Jago, [1921] 1 Ch. 322; Cory ». 

he ie Pata 2 Ch. 95; Simpson v. Weber (1925), 133 
887. ——— Effect of impossibility of user without 
nuisance—Sale of land for tipping refuse.|—A sale 
of land to a local authority for the purpose of 
tipping refuse thereon by a vendor who retains 
adjoining land does not impliedly authorise the 
local authority to tip refuse in such a way as to 
cause & nuisance on the adjoining land when such 
tipping can be done without causing the nuisance. 
_Qu.: whether, in the event of it being impos- 
sible to use the land for tipping without creating 
the nuisance, the local authority would be so 
authorised. 

An owner of land conveyed a portion thereof 
to a local authority for the purpose of tipping 
refuse thereon, the local authority purchasing 
the same under the powers given to them by the 
Public Health Act, 1875 (c. 55), & two local Acts. 
Subsequently the owner of the remaining portion 
sold it to a purchaser, who formed a street thereon 
& built houses abutting on the said street. 
The local authority acting under their powers, 
from time to time deposited refuse on the land 
purchased by them, with the result that the 
deposit, gradually increasing in size & becoming 
Impervious to rain water, caused the rain water, 
which previously to the deposit flowed in a 
direction away from the street, to be diverted & 
overflow into the street & form holes or gullies 
therein dangerous to passers by. Pltf., lawfully 
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passing through the street, fell into one of these 
gullies & sustained personal injuries :—Held : the 
gully in the street was a nuisance caused by defts. 
without justification, & they were liable to pltf. 
in damages for the injuries sustained by him.— 
PRIEST v. MANCHESTER CORPN, (1915), 84 L. J. 
K. B. 1734; 13 L. G. BR. 665; 79 J. P. Jo. 112. 

388. ——— Licence to tip colliery spoil.|—A.-G. 
v. Cory BrotrHers & Co., KENNARD v. CORY 
BROTHERS & Co., No. 344, ante. 


SuB-sEcT. 3.—DANGEROUS BUILDINGS. 

889. Duty of neighbouring owner.|—The re- 
pairing & amending of a ruinous house is prima 
facie the duty of him who occupies the premises 
& a not devolve upon the owner merely as 
such. 

There is no obligation towards a neighbour to 
repair cast by law on the owner of a house, merely 
as owner, or to keep it in repair in a lasting & 
substantial manner; the only duty is to keep it 
in such a manner & in such a state that the neigh- 
bours may not be injured by its fall. A house 
may therefore be in a ruinous state provided it 
be shored up sufficiently ; or a house, if it be 
ruinous, may be pulled down altogether. The 
owner is not bound to keep it in a state of sub- 
stantial repair. All he is bound to do is to 
prevent it from being a nuisance (POLLOCK, C.B.). 
—CHAUNTLER v. ROBINSON (1849), 4 Exch. 168 ; 
ae J. Ex. 170; 14 L. T. O. S. 107; 154 Eo. R. 

166. 

Annotations :—Consd. Todd v. Flight (1860), 9 C. B. N. 8. 
377. Refd. Ross v. Fodden (1872), 26 L. T. 966; Har- 
groves, Aronson v. Hartop (1905), 74 L. J. K. B. 233; 
Sack v. Jones, [1925] Ch. 235. Mentd. Solomon v. 


Vintner’s Co. (1859), 4 H. & N. 585; Gandy v. Jubber 
(1864), 5 B. & S. 78, 


Liability of landlord & tenant.|—See, generally, 
LANDLORD & TENANT, Vol. XX XI., pp. 344-348, 
Nos. 4867-4905. 


Sect. 3.—INJURY TO HEALTH AND COMFORT. 
SuB-SEcT. 1.—GENERAL PRINCIPLES. 
A. Rights of Mutual Enjoyment. 
(a) In General. 

390. Ordinary comfort of human existence— 
Parties must not stand on extreme rights.|— 
St. HELEN’s SMELTING Co. v. TIPPING, No. 115, 
ante, 

391. ——- House rendered useless or unin- 
habitable.|—Stryan v. HutTcHINSON (1799), 2 
Selwyn’s N. P., 13th cd. 1068, N. P. 


392. “—CrRUMP v. LAMBERT, No. 21, ante. 
893. —BRODER v. SAILLARD, No. 821, ante. 
394. -It is not every disagreeable smell 


that gives rise to an action of wrong & its conse- 
quences, the determining question being—Will the 
supposed wrongful proceeding abridge & diminish 
seriously & materially the ordinary comfort of 
existence to the occupiers, whatever their rank or 
station, or whatever their state of health may be ? 
Where a person empties foul water into a stream, 
reference will be had, in an action against that 
person, for discharging the foul water, to the pro- 
portion & effect of such discharge on the stream. 
A riparian owner has the right to raise the banks 
of the river from time to time, as it becomes 
necessary, 80 as to confine the floodwater within 
the banks & prevent it from overflowing his lands, 
go long as he does not contravene the maxim, Si 


% 


ip 
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Sect. 3.—Injury to health and comfort: Sub-sect. 1 
A. (a) & (6), B. (a) & (6), C. & D.; sub-sects. 
2,3,4&@5. Sect. 4.] 


utere tuo ut alieni non laedas.—RIDGE v. MIDLAND | 


Ry. Co. (1888), 53 J. P. 55. 

395. Action for personal discomfort—Distin- 
guished from action for injury to property—Sub- 
mission to local circumstances.|—-St. JTELEN’s 
SMELTING Co. v. TIPPING, No. 115, ante. 

Effect of nature of locality.|—See Sub-sect. 1, 
D., post. 

Necessity for material interference.|—See Sub- 
sect. 1, B. (a), post. 

‘ Reasonable user of property.|—Scee Sub-scct. 1, 
‘5 post, 


(b) Limitation of Rights. 
By lease.|—See LANDLORD & TENANT, 
XXXI., p. 138, No. 2741. 
By prescription.|—See EASEMENTS, Vol. XIX., 
rp. 178, 179, Nos. 1289-1297. 


Vol. 


B. Interference with Rights amounting to Nuisance. 
(a) Material Interference. 


396. General rule — Interference must 
material.]|—-WALTER v. SELFE, No. 1, ante. 


be 





397. ——.]— IIMBREY Vv. OWEN, No. 53, 
ante, 
398. ——_— .I—Str. HELEN’S SMELTING Co. 





v. Trppine, No. 115, ante. 











399. —— -|—CRUMP v. LAMBERT, No. 21, 
ante. 

400. ——-.|— BRODER v. SAILLARD, No. 
321, ante. 

401. ——.]—(1) In granting or refusing 


injunctions against annoyances caused by working 
machinery on neighbouring premises the ct. will 
not interfere in cases of trifling inconvenience; & 
the character of the Jocality must be considered 
in every case. 

(2) Injunction refused to restrain the working 
of a steam engine in a business neighbourhood, in 
the absence of evidence that any one on the 
premises of plitf., a lodging house keeper, had been 
yee a the noise.—Byass v. BErram (1885), 

T. L. R. 88. 


la ——- ~——.|— FLEMING v. IfisLor, No. 23, 
ante. 
403. ———- ———.]—FFANSHAWE v. LONDON & 


PROVINCIAL Dairy Co. (1888), 4 T. L. R. 694. 
Annotation. —Reld. Tinkler v. Aylesbury Dairy Co. (1888), 


rf) rT L lh. 5 











404. ———.]|— BARTLETT v. MARSHALL, No. 
97, ante. 
405. -|—In considering whether a 


nuisance has been caused to pltf. through inter- 
ference with his comfort & that of his family in the 
occupation of his house, according to ordinary 
notions prevalent among reasonable men & women, 
by reason of noise from the working of defts.’ 
machine, regard must not be had to defts.’ opera- 
tions in the abstract & by themselves, but in 
connexion with all the circumstances of the 
locality, & in particular in reference to the nature 


erent 


PART III. SECT. 3, SUB-SECT. 1.— | & 
B. (a). MARGARET'S 





t. What amounts to material inter- 
Serence.}—~Action by trustees of a 
church to restrain the playing of a 
band in an adjoining skating rink, a. 
which had the effect of disturbin 
Services :—Held: the inconvenience 
to them & the congregation by defts.’ 
mode of using their property, was such 
as to materially interfere with the use 
& enjoyment of pltfs.’ property, 





a tree growi 
over pltfs.’ 





to constitute a nuisancce.—S7. 
(CHURCHWARDENS)  ¥. 
Pi (1898), 29 O. R. 185.— 


-l—Where the branches of 
on defts.’ land extended (b) 
; and & brushed against : : 
pitts.” house & so disturbed them in. 
their sleep, & the leaves from the 
branches also blocked the downpipe 
from gutters on the roof of pitfs.’ 


NUISANCE. 


of the trades usually carried on there, & the noises 
& disturbance existing prior to the commencement 
of defts.’ operations; & if after taking these cir- 
cumstances into consideration there is a serious 
& not merely a slight additional interference with 
pitf.’s comfort as above defined, it is the duty of 
the ct. to interfere. Pltf. had for many years 
carried on business as a dairyman & resided with 
his family in a part of the City of London which 
was almost entirely devoted to the printing trade. 
There was no appreciable disturbance at night 
caused by the printing works. In 1904 defts. 
took the house next door to pltf.’s house & erected 
a printing machine of modern improved type in 
the basement, which was worked, when necessary, 
at night. In an action for an injunction :—Held : 
the working of the machine at night caused a 
serious additional disturbance to pltf. & his family, 
so as to constitute a nuisance, & pltf. was entitled 
to an injunction—PortsvE & ALFIERI, ITD. v. 
RusHMEn, [1907] A. C. 121; 76 L. J. Ch. 365; 96 
L. T. 510; 23 T. L. R. 3623; sub nom. RUSHMER 
v. PoLsuE & ALFIERI, LTpD., 51 Sol. Jo. 324, W. L. 


Annotations :—Apld. Bosworth-Smith ». Gwynnes (1920), 
th 7 cn. 368. Refd. Heath v. Brighton Corpn. (1908), 
e e ] e 


406. ——.}—Pltfs. were the incumbent 
& trustees of a church situated in the non- 
residential part of a town. Defts., the corpn. 
of the town, erected in close proximity to the 
church an electrical generating & transforming 
station, the machinery of which, as pltfs. alleged, 
caused a humming or buzzing sound in the 
church & certain buildings used in connection 
therewith, such as seriously to annoy & disturb 
persons using the same. In an action for an 1In- 
Junction :—Held: (1) pltfs. were not, because 
their premises were used as a place of worship, 
entitled to anything more than the ordinary 
amount of quict in a town, the character of the 
neighbourhood & the surrounding circumstances 
must be considered, the law did not regard trifling 
inconveniences, & everything of the sort must 
be looked at from a reasonable point of view ; 
(2) on the evidence, though the sound might 
cause irritation & annoyance to sensitive persons 
it did not amount to a legal nuisance, & no in- 
junction ought to be granted.—HEATH v. BRIGHTON 
Corrn. (1908), 98 L. T. 718; 72 J. P. 225; 
24 T. lL. R. 414. 











-\—Where pltf. proved a case 
of substantial injury to her business & to her 
health by the noise occasioned by the way in 
which deft.’s business was carried on, the ct. 
granted an injunction against the continuance 
of the nuisance, & also gave pltf. damages in 
respect of past injury.—GILLING v. Gray (1910), 
27 T. L. R. 39. 

408. What amounts to material interference— 
Question of fact.|—-Crump v. LAMBERT, No. 21, ante. 

——.|—See Sub-sects. 3-5, post. 


(b) Temporary Interference. 
409. Gives no cause of action.|—Indictment 
for a nuisance, laying it to be committed near the 


ere 





eens 





house :—Held: pltfs. had oa good 
cause of action.—Iiosr v. EQUITY 
Boot Co., LTp. & HANNAFIN (1913), 
32 N. Z. L. R. 677.—N.Z. 


PART III. saat 3, SUB-SECT. 1.— 


b. Whether gives a cause of action.] 
— The rulo that a building owner who 
pulls down his house for the purpose 
of erecting a new one, & thereby 


Part III.—NEIGHBOURING OWNERS. 


highway, & also near several dwelling-houses, 

etc., is sufficient. Where a nuisance is temporary, 

as the steeping stinking hides, etc., there need 

not be judgment that it be abated.—R. v. 

PAPPINEAU (1726), 2 Stra. 686; 2 Scss. Cas. 

K. B. 84; 93 HW. R. 784. 

Annotations :—Consd. R. v. Stead (1799), 8 Term Rep. 142. 
Refd. Cooper v. Marshall (1757), 1 Burr, 259; KR.v. White 
& Ward (1757), 1 Burr. 333; KR. v. West Riding of York- 
shire JJ. (1798), 7 Term Rep. 467; Wednesbury Corpn. 
”. Lodge Holes Colliery Co., {1907} 1 K. B. 78. 








410. .|—GAUNT v. FynNEY, No. 416, post. 
411. ——_.|—-Fr11z v. Hogson, No. 48, ante. 
412. ———.] — HARRISON v. SOUTHWARK & 
VAUXHALL WATER Co., No. 44, ante. 
13. -}]—-An electric light co. will be 





restrained by injunction from so using their 
generating station as to cause serious annoyance, 
by vibration, noise & smell, to occupiers of adjoin- 
ing premises. Such an annoyance is not to be 
excused on the ground that deft. is making an 
ordinary & reasonable use of the land, nor on the 
ground that the annoyance is temporary 
occasional.—K NIGHT v. ISLE OF WIGHT ELECTRIC 
LiagHt & POWER Co. (1904), 73 L. J. Ch. 299; 
90 L. T. 410; 68 J. P. 266; 20 T. L. R. 173; 
2L. G. R. 390. 

414. -|—Defts. demised to pltf. a block 
of freehold business premises in Aldermanbury, 
in the City of London, excepting out of the 
demise ‘‘ the way or passage & basement under 
the same ’”’ shown on the plan & leading from 
Aldermanbury through the ground floor & under- 
neath the first floor of the demised building to 
property of defts.’ in rear of the block. The 
passage was entered from Aldermanbury through 
double doors, the floor was of concrete carried 
on iron girders & covered with mosaic & ‘ Ter- 
razzo,’’ the walls were faced with glazed bricks, 
& there was a fireproof division between the 
passage & the first floor above it. Seventeen 
years after the grant of the lease defts. proceeded 
to demolish the floor of the passage & remove 
the ‘‘tie”’’ girders in order to make a timber 
cartway from the entrance in Aldermanbury down 
to the level of the basement in the rear of the 
building for the purpose of carting building 
materials & debris to & from the Guildhall across 
their property in rear of the demised premises. 
In an action by pltf. to restrain these proceedings 
& the resultant nuisance from noise :—Held: 
there had been no breach of defts.’ covenant for 
quict enjoyment, & the annoyance, being tem- 
porary, did not constitute a cause of action.— 
PHELPS v. LONDON CoRPN., [1916] 2 Ch. 255; 
85 L. J. Ch. 535 3 114 L. T. 1200; 141. G. R. 746. 

415. Intermittent interference.]-— Where the 
thing done is a nuisance per intervalla, as a cock, 
or pipe, or gutter, an action lies against the lessee, 
because every fresh running is a fresh nuisance 
(per CUR.).—ARNOLD v. JEFFERSON (1697), 3 
Salk. 247; Holt, K. B. 498; 91 EB. R. 804. 
senmolaiton -—Refd. Hannam v. Mockett (1824), 2 B. & C. 





C. Reasonable User. 

416. Whether liability excluded.|—A nuisance 
by noise, supposing malice to be out of the ques- 
tion, is emphatically a question of degree. If 
my neighbour builds a house against a party 
wall, next to my own & I hear through the wall 


produces inconvenience to his neigh- 
ours by causing dust to enter their 
premises during the demolition is not 
responsible as for a nuisance if ho uses 
all reasonable ekill & care to avoid 
annoyance, does not apply where tho 
dust causes actual injury to property. 


—HARRIS v. CARNEGIE’S PTy., LTD., 
{1917] Vv. L. R. 95.—AUS. 


PART III. SECT. 4. 


c. Whether grownd of ion. 
Defts. were tenants of the cellar under 
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more than is agreeable to me of the sounds from 
his nursery or his music room, it does not follow, 
even if I am nervously sensitive or in infirm health, 
that I can bring an action or obtain an injunction. 
Such things, to offend against the law, must be 
done in a@ manner which, beyond fair controversy, 
ought to be regarded as excessive & unreason- 
able (LORD SELBORNE, C.).—GAUNT v. FYNNEY 
(1872), 8 Ch. App. 8; 42 L. J. Ch. 122; 27 L. T. 
569; 37 J.P. 100; 21 W. R. 129, lL. C. 
Annotations :-—Consd. Reinhardt v. Mentasti (1889), 42 
Ch. D. 685. Apld. Christic v. Davey, [1893] 1 Ch. 314. 
Consd. Gosnell v. Aerated Bread Co. (1894), 10 T. L. ht. 
661. Apld. Sanders-Clark v. Grosvenor Mansions Co. & 
D’Allessandri (1900), 82 L. I’. 758. Consd. Heath vt. 
Brighton Corpn. (1908), 98 L. T. 718. Refd. Byass v. 
Bettam (1885), 2T.L. 1. 88; Rogers v.G.N. Ry. eet 
63 J. P. ike Mentd. Fullwood v. Fullwood (1878), 








9 Ch. D. 17 

417. .|—BALL v. Ray, No. 354, ante. 

418. —-—-.|—BRODER v. SAILLARD, No. 321, 
ante. 

419. .} — REINHARDT v. MEnNTASTI, No. 
117, ante. 


D. 
420. Must be considered.|—St. HELEN’S SMELT- 
Ina Co. v. TrpPIna, No. 115, ante. 





421. .|—-STURGES v. BRIDGMAN, No. 30, 
ante. 

422. ———.|—-Byass v. Bretram, No. 401, ante. 

423. ——.|—-FANSHAWE v. LONDON & PRO- 


VINCIAL Darry Co. (1888), 4 T. L. R. 694. 
aah ae Pe aaa Tinkler v. Aylesbury Dairy Co. (1888), 
5T.L. BR. 52. 





424. .—HEATH v. BRIGHTON CORPN., 
No. 406, ante. 
425. —— Nature of local trades in particular.|-— 


PotsuE & ALFIERI, LTD. v. RUSHMER, No. 405, 
ante. 

426. Pre-existing nuisances.|—CRUMP v. LAM- 
BERT, No. 21, ante. 

427. —-—.] — PoLsuE & ALFIERT, 
RUSHMER, No. 408, ante. 


Lrp ° Vv. 


SUB-SECT. 2.—POLLUTION OF AIR. 
See Part II., Sect. 13, ante. 


SUB-SECT. 3.—NOISE AND VIBRATION. 
See Part II., Sect. 9, ante. 


SuB-SEcT. 4.—THEATRES AND AMUSEMENTS. 
See Part II., Sect. 17, anfe. 


SuB-sEcT. 5.—ByYkE-LAWS OF LOCAL AUTHO- 
RITIES. 
See Part II., Sect. 2, sub-sect. 2, post; 
generally, PUBLIC HEALTH. 


&, 


Sect. 4.—INJURY TO BUSINESS. 

428. Whether ground of action—Trade of 
specially delicate nature.|—ROBINSON v. KILVERT, 
No. 357, ante. . 

429. Business of auctioneer — Nuisance 
from singing lessons.|—-There must therefore be 





pltf.’s shop & stored thero vegetablics. 
A strong & offensive odour came from 
the cellar into the premises of pitf. 
above, which caused plitf. & some of 
her employees to become ill, & the 
business carried on in the shop was 
seriously injured in consequence :— 


action. }— 
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Sect. 4.—Injury to business. Part:IV. Sect. 1: 
Sub-sects. 1 & 2, A. & B. (a).] 


an injunction to restrain defts., their servants & 
agents, from allowing singing lessons to be given 
or singing practice to goon .. . in such a manner 
as to cause annoyance or injury to pltfs. in their 
business of auctioneers & valuers (KEKEWICH, J.). 
—MOTION v. MILLS (1897), 13 T. L. R. 427. 

430. Building operations ——- When _ con- 
ducted in reasonable manner.|—-Stump v. By- 
WerTee & Sons, Lrp. (1907), The Builder, July 20, 
Hunoeaion :—Folld. Clark v. Lioyd’s Bank (1910), 79 

LL. J. Ch. 645. 





NUISANCE. 





431. —— ———.]—An injunction will not 
be granted to restrain building operations, if they 
are conducted in a reasonable manner, from com- 
mencing at 6.30 in the morning, even though the 
noise occasioned thereby causes loss of business 
to the owners of adjacent property.—CLARK v. 
Lioyp’s Bank, Lrp. (1910), 79 L. J. Ch. 645; 


1038 L. T. 211; 74 J. P. 429; 54 Sol. Jo. 
704. 
432. —— Conduct of other business.]—GIL- 


LING v. GRAY, No. 407, ante. 


Obstruction of access by crowd.]—See Iitau- 
ways, Vol. XXVI., p. 428, Nos. 1475, 1478. 





Part 1V.—Remedies. 


SrEcT. 1.—ABATEMENT. 
SuUB-SECT. 1.—IN GENERAL. 

433. Doctrine of abatement of nuisance — 
Exception to general law.]—-The whole doctrine of 
abatement is a sort of infringement on the rule 
that a man is not to take the law into his own 
hands (WILDE, B.).—JONES v. JONES (1862), 1 
H.&C.1; 3141. J. Ex. 506; 8 Jur. N.S. 1182 ; 
158 K. R. 777. 

Annotation :—-Mentd. R. v. French, [1902] 1 K. B. 637. 

434. How right of abatement acquired—Whether 
by prescription.]— Parishioners cannot allege a 
right by prescription to abate nuisances & obstruc- 
tions to their perambulation in Rogation week.— 
GOODDAY v. MICHELL (1595), Cro. Eliz. 441; 
Owen, 71; 78 E. R. 681. 

Annotations :—Consd. Taylor v. Devey (1837), 7 Ad. & EI. 
409. Mentd. Brocklebank v. Thompson, [1903] 2 Ch. 344. 
435. Abatement a bar to action for damages.]|— 

In quod permittat to prostrate a house built to the 
nuisance of the frank tenement lately P.’s & now 
pitfs.’, the declaration stated that deft. wrongfully, 
etc., erected upon his freehold a house so near the 
messuage lately P.’s & now pltfs.’, that part of the 
said house juts over the said messuage, lately, etc., 
to the nuisance of the frank tenement of pltfs.’, & to 
their damage, etc., deft. demurred :—Held: (1) 
was not necessary to show how pltfs. had the 
estate of P.; (2) It was no variance between the 
writ & the declaration, that the former stated the 
erection to be to the nuisance of the frank tenement 
lately P.’s now pltfs.’, & that the latter averred 
it to be to the nuisance of pltfs., for pitfs. showed 
in their declaration that the erection was in the 
time of P.; (8) Pitfs. in their declaration in this 
case, need not assign any nuisance in certain, as 
that the rain fell from the said house newly built, 
upon pltfs.’ house, for as the declaration showed 
that deft.’s house overhangs pltfs.’, such must be 
the necessary consequence. 

(4) A nuisance may be redressed by action, or 
by the party grieved entering & abating the 
nuisance, but in this latter case he shall not have 
an action nor recover damages.—BATEN’s CASE 
(7610) 2 ee ae ; 77 Ke. R. 810. 

nnotations :—As to ‘ : 5 

C. B. 828. As to cS Connd Tate Ge ass ‘bn 

teapot tad; EC GS ods o" Betis He 

Colonia Stores, [1904] A. C. 179. Generally, Retd, Perry 


v, Fitzhowoe (1846), 7 L. T. O. 8. 180 entd. : 
Moor (1698), 12 Mod. Rep. 262. d. Jeveson v 


Held: tho exercise of defts.’ right. to 
use the cellar for storing vegetables 
was limited by the general right of 
the public, & they had no right to 


infringe upon or 


interfere with the 
enjoyment of pltf.’s premises, & pitf. 
was entitled to recover for the damages 
sustained in the business, & those 


436. When abatement allowed—Only in clear 
cases of nulsance.]|—Abatement ought only to be 
allowed in clear cases of nuisance where the injury 
is apparent on the first view of the matter. The 
abater makes himself his own judge, & proceeds at 
his own hazard to destroy the thing which he 
considers as an infringement of his right ; whereas 
in an action, the invasion of his property meets 
with a fair discussion, & obtains for him a proper 
recompense without the previous destruction of 
the thing in dispute (Eyrr, C.J.).—KIRBY v. 
SADGROVE (1797), 1 Bos. & P. 13; 3 Anst. 892 ; 
145 KE. R. 1073. 

437. Abater proceeds at own risk.|—-KIRBY v. 
SADGROVE, No. 436, ante. 

Abatement of disturbance of easement.|]—See 
EASEMENTS, Vol. XIX., pp. 115, 182, 183, Nos. 
755-758, 1823-1336. 


SUB-SECT. 2.—By PRIVATE PERSONS. 
A. In General. 


438. Not regarded with favour.|—-A person who 
is merely entitled as one of the public to use a 
bridge carrying the highway over a river is not 
justified in entering on another person’s land, & 
re-erecting the bridge which has been allowed to 
fall into a state of decay. An operation of this 
nature cannot properly fall under the term 
‘‘ abatement,”’ even if the right to ‘“‘ abate ”’ can 
be said to exist at all in the case of a nuisance 
arising from mere non-feasance. 

The right of abatement by individuals is not 
regarded with favour by the law (CoLLins, L.J.).— 
CAMPBELL DAvys v. LLoyD, [1901] 2 Ch. 518; 70 
L. J. Ch. 714; 85 L. T. 59; 49 W. BR. 710; 17 
T. L. R. 678; 45 Sol. Jo. 670, C. A. 

439. When abatement § allowed —— Nuisance 
arising from act of omission—Only in cases of 
emergency.|—(1) The security of lives & property 
may sometimes require so speedy a remedy as not 
to allow time to call on the person on whose 
property the mischief has arisen, to remedy it. 
In such cases an individual would be justified in 
abating a nuisance from omission without notice. 
In all other cases of such nuisances, persons should 
not take the law into their own hands, but follow 
the advice of Lorp HALE & appeal to a ct. of 
justice (BEsT, J.). 


incurred in consequence of the illness. 
—MALCOLM v. BRown, 16 C. L. T. 
Occ. N. 198.—CAN. 
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(2) Nuisances by an act of commission are com- 
mitted in defiance of those whom such nuisances 
injure, & the injured party may abate them, 
without notice to the person who committed them ; 
but there is no decided case which sanctions the 
abatement, by an individual, of nuisances from 
omission, except that of cutting the branches of 
trees which overhang a public road, or the private 
property of the person who cuts them (BEST, J.).— 
LONSDALE (BARt.) v. NELSON (1823), 2 B. & C. 302 ; 

Ry. K. B. 556; 2L. J. 0. S. K. B. 28; 

107 E. R. 396. 

Annotations :—As8 to (1) Consd. Jones v. Williams (1843), 11 
M. & W. 176; Noble v. Harrison, (1926] 2 K. B. 332. 
Refd. Campbell Davys v. Lloyd, [1901] 2 Ch. 518. 48 to 
(2) Consd. Lemmon v. Webb, [1895] A. C. 1; Campbell 
Davys v. Lloyd, [1901] 2 Ch. 518; Noble v. Harrison, 
[1926] 2 K, B. 332, Generally, Refd. Lyme Regis Corpn. 

Mentd. Gwynne v. 


440. Nuisance arising from act of com- 
De LONspALS (EARL) v. NELSON, No. 439, 
ante. 


441. When power may be exercised — Before 
injury suffered.]—PENRUDDOCK’s CasE (1598), 5 
Co. Rep. 100 b; Jenk. 260; 77 E. R. 210. 
Annotations :—Distd. Lemmon v. Webb, [1895] A. C. 1; 

Croydon R. D.C. v. Crowle a oe L. T. a Refd. 

: . --,, - Co. Rep. 53 b; James v. Haywar 
29), W. Jo. 221; Bliss v. Hall (1838), 5 Scott, 500; 
“nv. Gibson (1841), 7M. & W. 456; Jones v. 
(1843), 11 M. & W.176; Fay v. Prentice (1845), 

14L, J.C. P. 298; Perry v. Fitzhowe (1846), 8 Q. B. 757; 

Saxby v. M.S. & L. Ry. (1869), 38 L. J. C. P. 153; Job 

Edwards v. Birmingham Navigations, [1924] 1 K. B. 341. 

Mentd. Lambert v. Bessey (1680), I. Raym. 421; Philips 

v. Bury (1694), Skin. 447; Winsmoro v. Greenbank (1745), 

Willes, 577; Cooper v. Law (1859), 6 C. B. N. S. 502; 

Dawson v. G. N. & City Ry., [1904] 1 K. B. 277. 


B. Public Nuisances. 
(a) In General. 


442. Whether private person may abate.] — 
(1) If a new gate be erected across a public high- 
way, it is a common nuisance, although it be not 
fastened ; & any of the King’s subjects passing 
that way may cut it down & destroy it. 

_ (2) A public nuisance may be abated by a private 

individual.—JamMEs v. HAYWARD (1630), Cro. Car. 

184; W. Jo. 221: 79 KE. R. 761. 

Annotations :—.48 to (1) Refd. Lodie v. Arnold (1697), 2 
Salk. 458 ; Campbell Davys v. Lloyd, {1901] 2 Ch. 518. 
Generally, Refd. Perry v. Fitzhowe (1846), 8 Q. B. 757. 
Mentd. Mercer v. Woodgate (1869), 34 J. P. 261; Pettey 
v. Parsons, [1914] 1 Ch. 704. 


443, -]—R. v. Witcox, No. 806, post. 

44.4. Special injury necessary.]—(1) In the 
case of the latter [private nuisances] the individual 
aggrieved may abate so as he commits no riot in 
doing it (LORD DENMAN, C.J.). 

_ (2) An individual cannot abate a nuisance if he 
is not otherwise injured by it than as one of the 
public.—CoLcHESTER CoORPN. v. BROOKE (1846), 
7 Q. B. 339; 15 L. J. Q.B. 59; 5L. T. 0.8. 192; 
10 J. P. 217; 9 Jur. 1090; 115 E. R. 518. 

Annotations :—As to (2) Refd. Dimes v. Petley 31850) 15 

Q. B. 276; Tuff ». Warman (1857), 2 C. B. N.S. 740; 

Kivison v. Marshall (1868), 32 J. P. 691 ; Campbell Davys 

v. Lloyd, [1901] 2 Ch. 518. Generally, Refd. hk. v. Betts 

(1850), 16 Q. B. 1022; Morant v. Chamberlin (1861), 

6 H. & N.541. Mentd. Potter v. Berry (1857), 21 J. P. Jo. 

756; Gann v. Whitstable Free Fishers (1865), 11 H. L. 

Cas. 192; Whitstable Fishers v. Foreman (1867), L. R. 2 


Cc. P. 688 ; Northumberland v. Houghton (1870), L. R. 
Exch. 127; Jolliffe v. Wallascy L. B. (1873), L. R. 9 C. P. 





? 








PART IV. maaed 1, SUB-SECT. 2.— 


442 i. Whether private person may 
abate.}—It is competent to any one of 
the public to take proceedings to 
abate a nuisance of a public nature.— 
DELL v. CAPE TOWN ToWwN COUNCIL 
(1879), Buch. 2.—S. AF. 


448 i. How right of abatement to be 


be called upon to 


448 ii. 





exercised—Degree of care required.}— 
a). A person who takes upon 
abate & nuisance, ¢.g., & 

ay damage for any 
injury done to pltf.’s property beyond 
what is nocessary for removing the 
public inconvenience.—-TRUESDALE v. 
MCDONALD (1824), Tay. 121.—CAN. 





CARSWELL Co. v, 
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62; McCarthy v. Metropolitan Board of Works (1873), 
L. R.8 C0. P. 191; Hawkins v. Rutter, [1892] 1 Q. B. 668: 
Thames Conservators v. Smeed, Dean, [1897] 2 Q. B. 334; 
The Swift, [1901] P. 168; Barnes U. D. C. v. London 
General Omnibus Co. (1908), 7 L. G. R. 359 ; Liverpool & 
North Wales S.S. Co. v. Mersey Trading Co., [1908] 2 Ch. 
460; The Bion, [1911] P. 40. 
_ 445. }—A. private individual cannot 
justify damaging the property of another, on the 
ground that it is a nuisance to a public right, unless 
it does him a special injury.—DiIMEs v. PETLEY 
L. T.0.8S.13; 14 J. P. 653; 14 Jur. 1182; 117 
E. R. 462. 
Annotations :—Consd. Campbell Davys v. Lloyd, [1901] 
. 518. Refd. Bateman v. Bluck (1852), 18 Q. B. 
t v. G. W. Ry. (1865), 6 B. & S. 709; 
on v. Marshall (1868), 32 J. P. 691; Arnold v. Hol- 
brook (1873), L. R. 8 Q. B. 96. Mentd. Abraham v. 
G. N. Ry. (1851), 15 Jur. 855; Dowell »v. General Steam 
Navigation Co. (1855), 5 E. & B. 195; Sub-Marine Tele- 
graph Co. v. Dickson (1864), 15 C. B. N.S. 759; Liverpool 
pon Wales S.S. Co. v. Mersey Trading Co., [1908] 


446. .]—Trespass for entering pltf.’s 
close & pulling down a walltherein. Plea that the 
close was a public pavement within Metropolitan 
Paving Act, 1917 (cxxix), that pltf. unlawfully & 
contrary to the Act erected thereon the said wall 
& because the wall encumbered the pavement & 
pltf. refused on deft.’s request to remove the same 
deft. entered & pulled it down :—Held: the plea 
was bad for not showing that it was absolutely 
necessary for deft. in order to exercise the alleged 
right of passage to remove the wall.—BATEMAN v. 
Biuck (1852), 18 Q. B. 870; 21 L. J. Q. B. 406 ; 
17J.P.43; 17 Jur. 386; 118 E.R. 329. 
Annotations :—Refd. Bagshaw v. Buxton L. B. of Health 

(1875), 34 L. T. 112. Mentd. Sub-Marine Telegraph Co. 

v. Dickson (1864), 15 C. B. N.S. 759; Bailey v. Jamieson 

(1876), 34 L. T. 62; Vernon v. St. James, Westminster 

Vestry (1880), 16 Ch. D. 449; A.-G. & London Pro ad 


pe 
Investment Trust v. Richmond Corpn. & Gosling (1903 
89 L. T. 700; A.-G. v. Sewell (1918), 88 L. J. K. B. 425. 


447. |—(1) Semble: a wall inclosing 
part of a street is an obstruction to the “‘ safe & 
convenient passage along’’ the street within 
Towns Improvement Clauses Act, 1847 (c. 34), 
whatever may be the width of the uninclosed 
portion of the street ; &, after it has been judicially 
determined that a particular object is an obstruc- 
tion to a public highway, the surveyors of highways 
may remove the obstruction. 

(2) It is clear, on the authorities, that any 
individual who is specially injured by the obstruc- 
tion has by common law a right to remove that 
which unlawfully causes a special injury to him. 
But a private individual has no right to remove an 
obstruction which causes no special injury to him, 
but which is simply an obstruction to the road as 
regards the public in general as distinguished from 
the individual (JESSEL, M.R.).—BAGsHAW v. 
Buxton LOcAL BOARD OF HEALTH (1875), 1 Ch. D. 
220; 45 L. J. Ch. 260; 34 L. T. 112; 40 J. P. 
197; 24 W. R. 231. 

Annotations :—As to (1) Refd. Denny v. Thwaites (1876), 


2 Ex. D. 21; Harris v. Northamptonshire County Council 
(1897), 61 J. P. 599. 


448. How right of abatement to be exercised— 
Degree of care required.J|—In justification by 
abatement of a nuisance, it need not be shown that 
he did it, doing as little hurt as could be. 

When H. has a right to abate a public nuisance, 




















(1912), 19 W. L. R. 802; 1 W. W. ht. 
722.-—-CAN. 


d. Public peace must not be 
disturbed.}—-The law only justifies the 
abatement of a nuisance by a party 
aggrieved where the right to abate 
can be exercised without disturbing 
the public peace.—-LORRAINE v. NOR- 
RIE (1912), 11 HE. L. R. 384; 46 
N. S. R. 177 : 6 D. L. R. 122.—-CAN. 


lf to 
dam, may 





-+—-JOHNSTON & 
DESPARD (B. C.) 
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Sect. 1.—Abatement: Sub-sect. 2, B. (a) & (b), & C. 
(a) & (b); sub-sect. 3.] 


he is not bound to do it orderly & with as little 
hurt, in abating it, as can be.—LODIE v. ARNOLD 
(1697), 2 Salk. 458; 91 E. R. 396. 

449. Obstruction to highway.] — 
The right of the co. to obstruct the road is only 
conditional, &, on their default in performance of 
their statutory duty, the person obstructed in his 
use of the road may remove the obstruction, using 
all proper care in so doing (BLACKBURN, J. as 
WYATT v. GREAT WESTERN Ry. Co. (1865), 6 
B. & S. 709; 6 New Rep. 259 ; 34 L. J. Q. B. 204 ; 
12 L. T. 568 ; 29 J. P. 630; 11 Jur. N.S. 825; 138 








W. R. 837; 122 E. R. 1356. 
Annotations _Mentd. Skelton v. L. & N. Ry. (1867), 
L. R. 2 C. P. 631; Dublin, Wicklow & Waxed Ry. v. 


Lax v. Darlington 


Slattery ei 3 App. Cas. 1155 ; 
Strange (1889), 16 


Corpn. (1879), 5 Ix. D. 28; Kh. v. 
Cox, C. C. 552. 


(6) Particular Instances. 
450. Whether private person may abate—Ob- 
struction of church way.|—ANON. (1312), Y. B. 6 
Edw. 2 fo. 198; Fitz. Nat. Brev. 185 B. 


Annotations : -—Refd. Goodday v. Michell es ?e Cro. Eliz. 
441; Taylor v. Devey (1837), 7 Ad. & El. 


451. Obstruction of way to Soninan .|— 
If one make a ditch, or raise up a bank to hinder 
my way to my common, I may justify the throw- 
ing of it down, & the filling of it up (GLYN, C.J.).— 
WILIIAMSON v. COLEMAN (1655), Sty. 4703; 82 
i. R. 870. 

Nuisances to commons generally cya Ge 











Commons, Vol. XI., pp. 46, 48-52, Nos. 642, 694- 
715, 720-730, 738-741, 750-763. 
45 Libellous picture.|] —Qu.: if to 


trespass for destroying a picture, deft. may plead, 
that it was a scandalous libel upon individuals, 
& that being publicly exhibited, he cut it to pieces 
by way of abating a nuisance.—Dvu Bost v. 
ee (1810), 2 Camp. 511; 170 lL. 2. 1235, 


Annotations :-—Refd. Dobree v. Napier (1836), 3 Scott, 201 ; 
Austria (Emperor) v; fae (1861), 3 De G. F. & J. 217; 
Mulkern v. Warn (1872), L. R. 13 Eq. 619; Prudential 
Life Insce. Assocn. v. Knott (1875), 23° W. R. 249 


453. Obstruction to highway—Overhanging 
trees.]|—ILONSDALE (EARL) 1. NELSON, No. 439, ante. 

454. Rallway crossing gates.| — 
Semble : if the fence of a railway obstructs a way, 
it is the duty of persons having a right to use the 
way not to prostrate the gates in order to abate the 
obstruction, but to seek their remedy in a ct. of 
law.— ELLs v. LONDON & SOUTH WESTERN Ty. 
Co. (1857), 2 H. & N. 424; 26 L. J. Ex. 349; 29 
L. T. O. S. 3893; 21 J.P. 791 ; 3 Jur. N.S. 1008 : 
5 W. R. 682 ; 157 BE. RR. 175. 


Annotations : --—-Refd. Wyatt v. G. W. Ry. (1865), a W. R. 
nae Mentd. Sneesby v. L. & Y. Ry. (1874), L. N. 9 Q. B. 


455. Default in performance of 
statutory powers.|—Wyarr v. GREAT WESTERN 
Ry. Co., No. 449, ante. 

456. -——— Wall enclosing part of street.]— 
BaGsHAW v. Buxton LOcAL BOARD OF HKALTH, 
No. 447, ante. 

Nuisances to highways generally.|]——Sce 
ribet Vol. XXVI., pp. 448, 449, Nos. 1639- 
5 




















Nuisances to navigation.|—See SHipprina. 
Nuisances to fisheries.|—Sce FISHERIES, 
Vol. XXV.. p. 37, No. 356, 





C. Private Nuisances. 
(a) In General. 
457. Right to enter on land—General rule.]— 
If a man in his own soil erect a thing which is a 


NvuISANCE. 


nuisance to another, as by stopping a rivulet, & 
so diminishing the water used by him for his cattle; : 
the party injured may enter on the soil of the other 
& abate the nuisance, & justify the trespass; & 
this right of abatement is not confined merely 
to nuisances to a house, to a mill, or to land.— 
RAIKES v. TOWNSEND (1804), 2 Smith, K. B. 9. 
458. Nuisance to ancient watercourse.|— 
ITOWARD v. FRITH (1666), 2 Keb. 58; 84 H. R. 37. 
|—Ratkes v. TOWNSEND, No. 











"280. To save life.}—- HowarpD v. FRITH 
(1666), 2 Keb. 58; 84 E. RK. 37. 

461. Nuisance caused by building house. |— 
If H. builds a house so near mine that it stops ny 
lights, or shoots the water upon my house, or 18 in 
any other way a nuisance to me, I may enter upon 
the owner’s soil & pull it down; & for this reason 
only a small fine was set upon deft. in an indict- 
ment for a riot in pulling down some part of a 
house, it being a nuisance to his lights, & the right 
found for him in an action for stopping his lights.— 








R. v. ROSEWELL (1699), 2 Salk. 459; 91 E.R 
307. 
Annotations :—Refd. Perry v. Fitzhowe (1846), 8 Q. 57. 


Mentd. Solomon v. Vintners’ Co. (1859), 4 H. & N Bas. 

462. .]——The general rule that an 
individual may abate a nuisance by which he suffers 
injury, applies where the nuisance complained of 
is a house or other permanent building. A person 
deprived of the enjoyment of a right of common 
by an unlawful erection or obstruction, may abate 
it. But such a right cannot be exercised when the 
house is in the actual occupation of any person, 
as such a proceeding would have a direct tendency 
to cause a breach of the peace.— PERRY v. FITZHOWE 
(1846),8 Q. B. 757; 15 L. J. Q. B. 239; 7L. T. 0.8. 
180; 10 J. P. 600 ; 10 Jur. 799 ; 115 KE. R. 1057. 
Annotations :—Distd. Burling ©. aren (18 50), 11 Q. B. 904; 

Davies v. Williams (1851), 1 iQ. B. 546. Folld. Jones v. 

Jones (1862), 1 H. & ©. 1. Consd. ene v. Capsey, {1891} 

3 Ch. 411. Refd. Lascelles v. Onslow (1877), 2 Q. B. D. 

433. Mentd. Harvey v. Bales Opal 1 Exch. 261; 

Javison v. Wilson (1848), 11 Q. 

463. To extinguish fre.|—It a man makes 
a bonfire upon his premises dangerous to the 
neighbourhood, it amounts in law to a nuisance, 
& it will be lawful to enter upon the premises & 
abate it; & for this purpose to use such amount of 
violence as may be necessary to overcome any 
resistance which may be offered to the endeavour 
— ay it out.—R. v. GREEN (1847), 11 J. P. 246, 
——- Disturbance of easement.|— See ITASsE- 
MENTS, Vol. XIX., pp. 182, 183, Nos. 1324-1330. 
: Necessity ‘tor notice.] — See Sub-sect. 2, 

arf ), post, 

dea Tow right of abatement to be exercised— 
Right to interfere with property of wrongdoer— 
Only so far as necessary to abate nuisance.|— 
Pitf., who had a right to irrigate his meadow by 
placing a dam of loose stones across a small stream, 
& occasionally a board or fender, fastened the board 
by means of two stakes, which had never been 
done by his predecessors. Deft., who had rights 
on the same stream, removed the stakes & the 
board also. <A verdict having been given for 
pitf. in an action for such removal, the ct. refused 
to sect it aside; holding, that deft. had no right to 
remove the board as well as the stakes, on the 
ground that the stakes gave the board a character 
of permanency incompatible with her own rights. 
-—GREENSLADE v. HALLIDAY (1830), 6 Bing. 379 ; 














ee 715 8L.J.0.8.C.P.124; 130 E.R. 
326 
465. By least injurious means.] 











—In abating a nuisance to his property, a man 


Part IV.—RemeEpIgEs. 


sent be justified in interfering, so far as is necessary, 
the property of the wrongdoer, but not in 
interfering with the property of innocent third 
persons ; &, consequently, where there are alterna» 
tive modes of abating the nuisance, he is bound to 
choose that mode which may inflict damage, 
however great, on the wrongdoer, rather than that 
which would be productive of mischief, however 
small, to innocent third persons or to the public.— 
ROBERTS v. Rose (1865), L. R. 1 Exch. 82; 4 
H. & C. 103; 35 L. J. Ex. 62; 13 L. T. 471; 30 
J.P.5; 12 Jur.N. 8.78; 14 W. Rt. 225, Ex. Ch. 

466. —— Duty when alternative way— 
Involving interference with property of innocent 
person.|— ROBERTS v. Rose, No. 465, ante. 

467. -]—Where a party has a limited 
right, & exercises that limited right in excess s0 
as to produce a nuisance, the only remedy & the 
only way the party can protect himself is by 
stopping the whole. That is so very plain & clear 
upon the good sense of the matter, that it hardly 
wants an authority, that if a man has a limited 
right to the use of a window, & he enlarges it 
considerably, the only way that the person who is 
annoyed by the enlargement of the window & can 
prevent that nuisance is, by crecting a barrier & 
stopping the hole up if a party is in that way 
prevented from the exercise of a limited right, 
because he has turned it into a larger claim, all he 
can do is to reduce the window to its proper size, 
& insist on having it in the altered condition 
tolerated, & overlooking the surrounding tene- 
ments in the neighbourhood (PoLLocKk, C.B.).— 
COCKWELL v. RUSSELL (1856), 28 Ll. 'T. O. S. 105. 

468. No riot to be committed.] — CoL- 
CHESTER CORPN. v. BROOKE, No. 444, ante. 

469. ——— Right to overcome resistance — 
Dangerous fire.|—R. v. GREEN, No. 463, ante. 
Disturbance of easement.| — See EASE 
MENTS, Vol. XLX., p. 183, Nos. 1381-1834. 

—— Tree growing against wall.|— See AGni- 
CULTURE, Vol. II., p. 65, No. 411. 

Abatement amounting to malicious damage. |— 
See CRIMINAL LAW, Vol. XV., pp. 10238-1026, 
Nos. 11,506-11 527. 

Right to abate nuisance on party wall.|—Sev 
BoUNDARIES, Vol. VIL., p. 299, No. 229. 

















(b) Necessily for Notice. 

470. After transfer of property causing nuisance 
~—-Nuisance continued by transferee.|—PrNRUD- 
DOCK’S CASE (1598), 5 Co. Rep. 100b; Jenk. 
2603; 771. R. 210. 

Annotations :-—Distd. Lenimon vr. Webb, [1895] A. 
Croydon R. D.C. v. Crowley (1909), 100 L. 'T. 441. Reta’ 
Baten’s Case (1610), 9 Co. Rep. 53 b ; seu v., Hayward 
(1629), W. Jo. 2213; Bliss v. Hall (18 ae) econ 5U0 ; 
Thompson tv. Gibson (1841), 7 M. & W 6 ; Jones v. 
Mga nate 1M. & W.176; Fay v. ‘Brontice (810) 

14L.J5.C. P. 298; pene u. Fitzhowe (1846) 8 ace 

Saxby 7. M.S. & L. Ity. (1869), 38 L. Jw C. BP. ines 

Kdwurds v. ester am Navigations, [1924] 1 Kk. B. 

Mentd. Lainbert v ossey (1680), T. Raym. 421; Philips 

V. Bury (1694), Skin. 447 ; Winsmore v. Greenbank (1745), 

Willes, 577; Cooper v. "Law (1859), 6 C. B. N.S. 502; 

Dawson v. G. N. & City Iy., [1904}) 1 K. B. 277. 








471. New nuisances.] — PENRUDDOCK’S 
a Sori 5 Co. Rep. 100 b; Jenk. 260; 77 


pares :-——Distd. Lenumon v. Wobb, [1895] A 1; 
nest 100 L. a: 441. Re fd. 


Croydon lt. D. GC. v. Crowle 

aa 8 Arey (1610), 9 Co. 3b j James v. Hayward 
(1629), W. Jo. 221; Bliss . vita (1 838), 5 , Hoott. 500; 
Thompson v. Gibson (1841), 7 M. & W. 456; Jones v. 


Williams (1843), 11 M. & W.176; Vay v. Prentice (1845), 
J. Ce Pes Perry v. Fitzhowe (1846), 8Q. 3B 
eect M. 8. eb. Ry. (1869), 38 L. J. CO. P. 153; a 
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Edwards v. Birmingham Navigations, [1924] 1 K. B. 341. 
Mentd. Lambert v. Bessey (1680), T. Raym. 421; Philips 
v. Bury (1694), Skin. 447 ; Winsmore ». Grecnbank tot 
Willes, 577 ; ay de v. Law (1859), 6 S. 602 
Dawson v. G. N. & City Ry., (1904) 1 Ke B. 877. 


472. Before entry on land—General rule.j — 
It is true that where a person desires to abate a 
nuisance, which can only be abated by going on 
the land of the person from whom the nuisance 
proceeds, he must usually give notice of his 
intention to do so. But in the cases... 
where a man proposes to abate a nuisance 
exclusively by doing acts upon his own land with- 
out going upon the land of his neighbour from 
whom the nuisance proceeds, the same reasoning 
does not seem to me to apply (LORD DAVEY).— 
LEMMON v. WEBB, [1895] A. C. 1; 64 L. J. Ch. 
205; 71L. T. 647; 503. P. 564; 117. L. BR. 81; 
11 HR. 116, Dl. L. 

‘Annotations :—Refd. Reynolds v. Prestcign U. , (1896) 
1 Q. B. 604; Campbell payee v. eke on 11901} Py Cnt 518 ; 
Smith v. Giddy, eatin Cheater v. Cater, 
[1918] 4 K. B. 247: Collis v. Amphlett (1919), 89 L. J. Ch. 
101; Mills v. Brooker, [1919] 1 K. B. 555; Job Edwards 


v”, Birmingham Navigations, he, 1 K. B. 341; Noble 
v. Harrison, [1926) 2 K. B. 332 


473. Where owner original wrongdoer. |—- 
A party has no right to enter upon the land of 
another in order to abate a nuisance of filth, 
without previous notice or request to the owner of 
the land to remove it, unless it appear that the 
latter was the original wrongdoer, by placing it 
there, or that it arises from a default in the per- 
formance of some duty or obligation cast upon him 
by law, or that the nuisance is immediately 
dangerous to life or health.—JONES v. WILLIAMS 
(1844), 11 M. & W. 176; 12 L. J. Ex. 249; 152 


KE. R. 764. 

innotations -—Distd. Lemmon v. Webb, [1894] 3 Ch. 1. 
Refd. Lemmon v. Webb, 11894) 71 L. TV. 647 ; ‘hie ards 
v. Birmingham Navigations, [1924] 1 K. 3. 
474. Where breach of duty swe _- 


JONES v. WILLIAMS, No. 4738, ante. 

















475. Where nuisance dangerous to life or 
LIAMS, No. 473, ante. 
476. Obstruction of rights of common. |— 


Where a house obstructs the exercise of a right of 
common, the commoncr may, after notice & request 
to pltf. to remove the house, pull it down, though 
pltf. is actually inhabiting & A ara in the house. 
—JDAVIES v. WiLIAMS (185]), 16 Q. B. 546; 20 
L. J. Q. B. 330; 15 J. P. 550; 15 Jur. 752; 117 
Ki. 1. 988. aes 


Annotations :—Consd. Lane v. Capaey, [1891] 3 Ch. 
Refd. Presland +. Bingham (1889), 41 Ch. D. 268. 
477. Abatement without entry on  land.|— 

LEMMON v. WEBB, No. 472, ante. 

478. Nuisances of commission.] — J.ONSDALE 

(MARL) v. NELSON, No. 439, ante. 

Overhanging trees.|—Sce AGRICULTURE, Vol. LL., 

p. 61, Nos. 403-406. 


Sus-skcr. 3.—By LOcAL AUTHORITIES. 

479. Power to abate—-Pollution by sewage.|— 
Under an agreement between A. & a sanitary 
board, A. was entitled to discharge surface water 
from his land into a ditch which ran past B.’s 
house. A. afterwards, without the leave or licence 
of the board, or of the local board which succeeded 
it, & contrary to the plan which had been approved 
by the board when the agreement was entered 
into, began to discharge sewage into the ditch 
through the same pipe by which his surface water 





PART IV. SECT. 1, SUB-SECT. 2.—C. (b). 


e. Necessity for notice. -—SUTTLES v. CANTIN (1915), 32 W. L. R. 1013 


206 


Sect. 1.—Abatement: Sub-secit. 3. Sect. 2: Sub-sect. 
1, A. (a) 4. & tt] 


was discharged. B. moved for an injunction to 
restrain the local board, as sole defts., from allow- 
ing the sewage to pass into the ditch, & so causing 
a nuisance :—Held : (1) the local board had power, 
both at common law & also under Public Health 
Act, 1875 (c. 55), to stop physically the flow of 
sewage through the pipe, even though in so doing 
they might also stop the flow of surface water, 
since A. was exercising his limited right in excess 
so as to produce a nuisance; (2) it being therefore 
possible for the board to abate the nuisance without 
instituting legal proceedings, or devising a new 
tsb of drainage, or creating a greater nuisance 
than that which was to be abated, B. was entitled 
to compel the board to do so.-— CHARLES v. 
FINCHLEY LocaL Boarp (1883), 23 Ch. D. 767; 
52 L. J. Ch. 554; 48 L. T. 5693; 4753. P. 791; 31 
W. R. 717. 

Annotations :—As to (1) Distd. A.-G. v. Clerkenwell Vestry, 


{1891}3 Ch. 527 ; Ogilvie v. Blything Union R.S. A. (1891), 
ee aaoneee Dbtd. Brown v. Dunstable Corpn., [1899] 





——.]—See, generally, SEWERS & DRAINS. 

Under Public Health Acts.]|—-See PuBLIc 

HEALTH, 

Nuisances on highways.)—-See Hiaguways, 

Vol. XXVI., pp. 449, 450, Nos. 1652~1662. 
Estoppel by failure to object.|——See EsToPPreE., 

Vol. XXI., p. 376, No. 1498. 





Secr. 2.—CIVIL PROCEEDINGS. 
SUB-SECT. 1.—Wuo MAY SUE. 
A. Private Nuisances. 

(a) Reversioners. 

i. In General. 


480. Must be damage to reversion.|—BEDING- 

ee v. ONSLOW (1685), 3 Lev. 209; 83 E.R. 
ote 

Annotation :—Refd. Panton v. Isham (1693), 3 Lev. 359. 

481, ———.]—-If pltf. declare as reversioner for 
an injury done to his reversion, the declaration 
must allege it to have been done to the damage of 
his reversion, or must state an injury of such a 
permanent nature as to be necessarily injurious 
to his reversion; otherwise the want of such 
allegation will be cause for arresting the judgment. 

Where pltf. declared as reversioner of a yard & 
part of a wall which W. occupied as tenant to him, 
& that deft. on, etc., & on divers days, etc., wrong- 
fully placed on the said part of the wall quantities 
of bricks & mortar, etc., & thereby raised it to a 
greater height than before, & placed pieces of 
timber, etc., on the said wall, overhanging the 
yard, per quod plitf. during all the time lost the use 
of the said part of the wall, & also by means of 
the timber, etc., overhanging the wall, quantities 
of rain & moisture flowed from the wall upon the 
yard & thereby the yard & said part of wall have 
been injured, to the damage of pltf., etc., without 


PART IV. SECT. 2, SUB-SECT. 1.— 
3 A. (a) i, 


480 i. Afust be damaye to reversion.) 
—Although a reversioner must wait 


rights can be ascertained at the hearing 
of the suit.—McCaRrTy v. 
SYDNEY COUNCIL OF 
(1918), 18 S. R. N. Ss. W. 210.—AUS. 


NUISANCE. 


stating that his reversion was prejudiced; the 
ct. arrested judgment.—JACKSON v. PESKED (1813), 
1M. & S. 234; 105 KE. R. 88. _e 
Annotations :—Apld. Hopwood v. Schoficld (1837), 2 Mood. 
& R. 34. Cousd. Kidgill v. Moor (1850), 9 C. B._ 364. 
Apid. Cooper v. Crabtree (1881), 19 Ch. D. 193. Refd. 
Baxter v. Taylor (1832), 4 B. & Ad. 72; Bathishill v. Reed 
{h85%), 25 L. J. C. P. 290; Johnstone v. Hall (1856), 2 

. & J. 414; Metropolitan Assocn. for Improving 
aweltngs of Industrious Classes v. Petch (1858), 5 OC. B. 


: : Mayfair Property Co. v. Johnston, [1894] 1 
Ch. 508. fwenta. Sweetapple v. Jesse (1833), 5 B. & Ad. 
27; L Regis Corpn. v. 


© 8 Henley (1834), 1 Bing. N. C. 
224; Davis v- Black (1841), 1 Q. B. 900 ; Holford v. 
Hankinson (1844), 5 Q. B. 684: Re Hunter (1860), 8 
Cox, C. C. 352; R.v. Goldsmith (1873), 28 L. T. 881. 








482. .|—Dosson v. BLACKMORE, No. 498, 
post. 
483. Of permanent character.|—-To entitle 


a reversioner to maintain an action for an injury 
to his reversion, the injury must be of a permanent 
character. ae 

Deft. erected buildings & furnaces adjoining 
premises occupied by a tenant of pltf., & caused 
fires, smoke & noises, to the great annoyance of 
the tenant, & so as to lessen the marketable value 
of plitf.’s reversion :—Held : the causing the noise, 
fires & smoke, being acts of a temporary character, 
& such as may be discontinued at any time before 
the end of the tenant’s term, were not sufficient 
to enable pltf., the Jandlord, to maintain an action 
for injury to his reversion, the marketable value 
being lessened not by reason of what had been 
done, but of what it was apprehended might be 
done at a future time.—SIMPSON v. SAVAGE (1856), 
1C.B. N.S. 347; 26L. J.C. P. 50; 28 L. T. 0.8. 
204; 21 J. P. 279; 3 Jur. N.S. 161; 5 W. R. 
147; 140 E. R. 143. 


Annotations :—Extd. Jones v. Chappell (1875 20 Kq. 
539. Apld. Mott v. Shoolbred (1875), L. bq. 22 ; 
White ». London General Omnibus Co. (1914), 58 Sol. Jo. 
339. Refd. Metropolitan Assocn. for Improving Dwellings 
of Industrious Classes v. Petch (1858), 5 C. B. N.S. 504; 
Bell v. Mid. Ry. (1861), 30 L. J. C. P. 273; Cooper v. 
Crabtree (1881), 19 Ch. D. 193; Byass v. Bettam (1885), 
2 T. L. R. 88; Mayfair Property Co. v. Johnston, [1894] 
1 Ch. 508; Jones v. Llanrwst U. C., [1911] 1 Ch. 393. 
Mentd. Rust v. Victoria Graving Dock Co. & London & 
St. Katharine Dock Co. (1887), 36 Ch. D. 113. 


484. -}] —In order to entitle a re- 
versioner to maintain an action for injury to his 
reversion it is necessary that the wrong complained 
of should be in its nature permanent :—Held: 
@ reversioner could not maintain an action against 
a railway co. for making Joud hammering noises 
in a shed adjoining his house by reason whereof 
the tenant quitted though it appeared that he was 
afterwards unable to let the house except at a 
lower rent.—-MUMFORD v. OXFORD, WORCESTER & 
WOLVERHAMPTON Ry. Co. (1856), 1 H. & N. 34; 
25 L. J. Ex. 265; 27 L. T. O. S. 58, 156 EK. R. 
1107; sub nom. MOUNTFORD v. OXFORD, 
WORCESTER & WOLVERHAMPTON Ky. Co., 4 
W. R. 457. 


Annotations :-—. pid. Simpson v. Savage (1856), 1 C. B. N.S. 
347; Mott v. Shoolbred (1875), L. KR. 20 Eq. 22. Refd. 
Cooper v. Crabtree (1881), 19 Ch. D. 193 
(1885), 2 T. L. R. 88; Rust v. Victoria Graving Dock Co. 
& London & St. Katharine Dock Co. (1887), 36 Ch. D. 113. 
Mentd. Tancred v. Allgood (1859), 4 H. & N. 438. 


), L. RR. 
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> Byass v. Bettam 


HUMBERT (1845), 4 N. B. R. (2 Kerr), 
602.—CAN. 

480 iv. ——.])—HUMPHREY v. BAN- 
FIL (1884), N. B. Dig. 655.—CAN. 


NORTH 
MUNICIPALITY 


until his interest falls into possession 480 ii. ——-.]— DREW v. BaBy 80 v. ———.]}—T 
before he can complain of a temporary (1841), 1 U. C. R. 438.—CAN. jecupiod by (nahte ony wunntatnce 
nuisance, yet he is entitled to com- 480 iii. ——-.}—The owner of a _ action in his own name for damages 


plain at once of an injury of a per- 
manent character, &, if he makes out 
a prima facie case for relicf, or shows 
that be has substantial grounds for 
seeking relicf, he may apply to the 
ot. for an interlocutory injunction to 
keep matters in statu quo until his 


occupation, ma; 
who has 
on adjo 


T 

is not in the actual 
recover from a person 
— oueneive ai awe 
& promises damages for the 
injury sustained in not be 
let the house advantageously 
quence of the nuisance.—SMITH v. 


house of which he 


& to restrain ne cont aaaee, Ag & 
nuisance arising from on 
the land of an adjoining owaek if the 
nuisance is of such a nature as to be 
practically continuous & permanent. 
Poy eae i WHITE (1893), 23 O. TR. 


able to 
conse- 
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485. -] —- Where a public street was 
improper! used as a stable yard :—Held: the 
nuisance to the neighbouring houses was not so 
permanent as to entitle a reversioner to an 
injunction.—Motr v. SHOOLBRED (1875), L. R. 
20 Bq. 22; 44 L. J. Ch. 880; 23 W. R. 645. 
Annotations :—Refd. Leader v. Moody (1875), 44 L. J. Ch. 

711; Broder v. Saillard (1876), 2 Ch. D. 692; F ; 

Hobson (1880), 14 Ch. D. 542; Cooper ». Crabtree (1881), 

19 Ch. D. 193; Byass v. Bettam (1885), 2 T. L. R. 88 ; 

House Property & Investment Co. v. H. P. Horse Nail Co. 

(1885), 29 Ch. D. 190. Mentd. Smith v. Smith (1875), 

44 L. J. Ch. 630. 


486. ———.]—The owner or lessee of houses 
let or sub-let to weekly tenants cannot maintain 
a suit to restrain a temporary nuisance such as the 
noise of machinery in adjacent premises, but 
semble: such a suit could be maintained by a 
weekly tenant if the nuisance were of such a nature 
as to be injurious to his health, or comfort. 

The owner of a house occupied by weekly tenants 
is within the rule that a reversioner cannot main- 
tain an action in respect of a temporary nuisance. 
—JONES v. CHAPPELL (1875), L. R. 20 Eq. 539 ; 
44 L. J. Ch. 658. 

Annotations :-—Refd. Broder v. Saillard (1876), 2 Ch. D. 692; 
Cooper v. Crabtree (1881), 19 Ch. D. 193; Byass v. 
Bettam (1885), 2 T. L. lt. 88; House Property & Invest- 
ment Co. v. H. P. Horse Nail Co. (1885), 29 Ch. D. 190; 
Shelfer v. London Electric Lighting Co., Meux’s Brewery 
Co. v. London Electric Lighting Co., [1895] 1 Ch. 287; 
West Ham Central Charity Board v. Kast London Water- 
works Co., [1900] 1 Ch. 624. Mentd. Tucker v. Linger 
(1882), 21 Ch. D. 18; Dashwood v. Magniac, [1891] 3 Ch. 
306; Meux v. Cobley, [1892] 2 Ch. 253. 

487. |—COOPER v. CRABTREE, No. 
496, post. 

48 




















: .|—JONES v. LLANRWsST URBAN 
Councit, No. 320. ante. 

Action for disturbance of easement.|—See EAsE- 
MENTS, Vol. XIX., pp. 121, 185, 186, Nos. 
808-810, 1349-1371. 

Action for obstruction of roadway.|—See HiGu- 
ways, Vol. XXVI., p. 454, No. 1695. 


ii. What Constitutes Damage to Reversion. 

489. Question for jury.|—Building a roof with 
eaves which discharge rain water by a spout into 
adjoining premises, is an injury for which the land- 
lord of such premises may recover, as reversioner 
while they are under demise, if the jury think there 
is a damage to the reversion.— TUCKER v. NEWMAN 
(1839), 11 Ad. & El. 40; 3 Per. & Dav. 14; 9 
L. J.Q.B.1; 8 Jur. 1145; 113 E. R. 327. 
Annotations :—Distd. Mumford v. Oxford, Worcester & 

Wolverhampton Ry. (1856), 1 H. & N. 34. Refd. Simpson 

v. Savage (1856), 1 C. B. N.S. 347 ; Mayfair Property Co. 

v. Johnston, [1894] 1 Ch. 508. 

490. -|] — JONES wv. 
CoUNCIL, No. 320, ante. 

491. Land flooded by obstruction of stream.]— 
BEDINGFIELD v. ONSLOW (1685), 3 Lev. 209; 83 
EK. R. 654. 

Annotation :—Folld. Panton v. Isham (1701), 3 Lev. 359. 

492. Property damaged by fire.|——PANTON v. 
ae (1701), 3 Lev. 359; 1 Salk. 19; 83 HE. R. 





LLANRWST URBAN 


493. Discharge of rain water from roof—Ad- 
qoining building.|—TuckER v. NEwMAN, No. 489, 
an 


494. Dust & dirt—Erection of station by railway 
company.|—'The co., in the execution of the powers 
of their Act, had erected a railway station & 
embankment near a house used as a starch manu- 
factory, & had thereby obstructed its lights & 
caused damage to it by the dust & dirt drifted 


PART IV. SECT. 2, SUB-SECT. 1.— 
A. (a) ii. 


f. Erection of stable.}-—Deft. having 
erected a stable on own ground, 


adjoining a dwelling house owned by 
pitf. & rented to W 

such a nuisance as would support an rent f 
action by pltf. as revorsioner, though 
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from the station, etc. The house was erected 
before Nov. 30, 1835, had not been specified in the 
schedule, nor omitted therefrom by mistake, & 
no consent in writing to the construction of the 
station or embankment had been obtained from 
the owner or any other person interested in the 
house :—Held : the co. were liable in an action on 
the case at the suit of the reversioner for such 
damage, & pltf. was not confined to the remedy 
provided by the Act for compensation.—TURNER 
v. SHEFFIELD & ROTHERHAM Ry. Co. (1842), 10 
Sg W. 425; 3 Ry. & Can. Cas. 222, 152 BE. R, 
Annotations :—Refd. Brine v. G. W. Ry. (1862), 2 B. & S. 

oO ta seas v. Hammersmith & City Ry. (1867), L. R. 

495. Obstruction of light—Erection of station 
é& embankment by railway company.|—TURNER v. 
SHEFFIELD & ROTHERHAM Ky. Co., No. 494, ante. 

496. Erection of hoarding.|—Pltf. was 
the owner in fee of a cottage, deft. owned some land 
immediately adjoining. Pltf. alleged that deft. 
had erected on pltf.’s land a hoarding on poles in 
order to block out the access of light to a window 
in the cottage, & had in so doing committed a 
trespass. Plitf. also alleged that the poles & 
hoarding produced a rattling & creaking noise 
which was an intolerable nuisance to pltf. & his 
tenants. Pltf. claimed an injunction to restrain 
the trespass & the nuisance. At the trial it was 
proved that the cottage was in the occupation of 
a weekly tenant of pltf., who was not a party to 
the action. There was no evidence that the acts 
of deft. had caused any diminution of value of, 
or other injury to, the reversion :—Held: the 
poles & hoarding not being of such a permanent 
character as to injure the reversion, pltf. could not 
maintain an action for trespass; & the erection 
of the poles on pltf.’s land was too trifling an 
injury to entitle pltf. to an injunction. 

Where a reversioncr’s possessory rights are 
being seriously injured by an act for which he 
would obtain very trifling damages at law, an 
injunction, being his only adequate remedy, may 
be granted.—CooPER v. CRABTREE (1882), 20 
Ch. D. 589; 51 L. J. Ch. 544; 47 LT. 5, 46 
J. P. 628; 30 W. KR. 649, C. A. 


Annotations :—Refd. Mayfair Property Co. v. Johnston, 
(1894] 1 Ch. 508; Meux’s Brewery v. City of London 
Electric Lighting Co., Shelfer v. City of London Electric 
Lighting Co. (1894), 42 W. R. 644. 

497. Erection of building.})——-JoNEs uv. 

LLANRWST URBAN COUNCIL, No. 320, ante. 


498. Obstruction of navigable river.|—(1) A 
count in case, stating that pitf., was possessed of 
a& messuage abutting on a public navigable river, 
& by reason thereof was accustomed & of right 
entitled to have free use & navigation of the river, 
for the purpose of passing in boats & conveying 
goods to the messuage, & convenient access to the 
messuage from the river, but that deft. fixed barges, 
planks, etc., in the part of the river near the 
messuage, & kept & continued the same, & 
thereby hindered pltf. from having the free use of 
the river, & passing in boats & conveying goods 
to & from the messuage, & pltf. was thereby put 
to expense in endeavouring to remove the obstruc- 
tions, & was obliged to convey the goods in a longer 
& more inconvenient route, is good, as sufficiently 
showing a particular injury to the individual. 
But, if the jury negative actual damage, pitf. 
cannot have judgment. 








it was shown that he had been obliged 
in consequence of it to accept a lower 

or house.—LAWRASON v. 
PAUL (1854), 11 U. C. I. 534,—CAN. 


Held: not 
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(2) A count stating pltf. to be reversioner of 
premises, occupied by his tenants, & abutting on 
a public navigable river, & that pltf. & all the liege, 
etc., were accustomed of right to have free naviga- 
tion & passage on the river for boats, etc., & pltf. 
was accustomed of right to have, for the enjoy- 
ment of the premises by his tenants, free use & 
navigation of that part of the river near to the 
same, & free passage for all persons in boats to 
approach the same, & pass to the premises from the 
river, & unload the boats on the premises, without 
obstruction; but that deft. fixed barges, planks, 
etc., in the part of the river near the premises, & 
thereby obstructed the use & navigation of that 
part, & hindered persons from passing to the 
premises from the river, & hindered the unloading 
of boats on the premises, & by means thereof pltf. 
was injured in his reversionary interest, is bad in 
arrest of judgment, as not showing a damage to the 
reversionary intercst.—DoRBSON v. BLACKMORE 
(1847), 9Q. B. 991; 16L. J. Q. B. 233; 11 J.P. 
G01; 11 Jur. 556; 115 E.R. 1554. 

Annotations :—.418 to (1) Refd. Chamberlain rv. West End of 
London & Crystal Palace Ry. (1862), 2 B. & S. 605. 
Asto (2) Refd. Kidgill v. Moore (1850), 9C. B. 364 
499. Obstruction of right of way.J|—A declara- 

tion in case by a reversioner alleged that pltf. was 

entitled to a right of way for his tenants over a 

certain close of deft.; & charged that deft. 

wrongfully locked, chained, shut, & fastened a 

certain gate standing in & across the way, & 

wrongfully kept the same so locked, etc., & thereby 
obstructed the way; & that, by means of the 
premises, pltf. was injured in his reversionary 
estate :—Held: the declaration was sufficient, 
inasmuch as such an obstruction might occasion 
injury to the reversion, & if must be assumed, 
after verdict, that evidence to that effect had 

been given.—KipGILL v. Moor (1850), 9 C. B. 

364; 1L.M. & P. 131; 19 L. J.C. P. 177; 214 

L. T. O. S. 443; 14 Jur. 790; 137 E. R. 934. 

Annotations :—Apld. Metropolitan Assocn. for Improving 
Dwellings of Industrious Classes v. Petch (1858), 5 C. B. 
N.S. 504. Consd. Bell v. Mid. Ry. (1861), 10 C. B. N.S. 
287. Refd. Simpson v. Savage (1856), 1 C. B. N.S. 347 ; 
Leader t. Moody (1875), 44 L. J. Ch. 711; Mott v. Shool- 
bred (1875), 44 L. J. Ch. 380; Norwich Corpn. v. Brown 
(1883), 48 L. T. 898; Noble v. Harrison (1892), 37 Sol. Jo. 
131: Mayfair Property Co. v. Johnston, [1894] 1 Ch. 508. 
500. Obstruction of access to wharf.|—Plitf., 

in 1839, with the assent of co., made a siding on 

his land connecting the railway with a wharf, part of 
which was in his own occupation & other part in 

that of certain tenants ; & down to the year 1857 

the co. carried coals & other goods for pltf. & his 

tenants, placing the trucks on the siding & so 
sending them down to the wharf. In the course 
of that year, however, the co., with a view, as the 
jury thought, of diverting the trade from pltf.’s 
wharf to another wharf in which they were 
interested, gave pltf. notice, under another sect. 
of their Act, that, after Sept. 30, they would no 
longer provide him with locomotive power for the 
conveyance of his goods along their line: & on 

Oct. 1, they placed carriages & other things across 

the junction, for the purpose, as the jury found, 

of permanently obstructing & preventing pltf. 

& his tenants having access to the wharf by means 

of their railway. Neither pltf. nor his tenants 

had availed themselves at this time of the authority 
given to them by the Act of Parliament to provide 
locomotive power of their own, & consequently 
they were not in a position to be actually 
obstructed. The tenants, however, finding their 
trade destroyed, removed from pltf.’s wharf, & 
carricd their business to the co.’s wharf :—Held : 


NvISANCE. 


these wrongful acts of the co. constituted such a 
pagar eau obstruction & injury to pltf.’s right 

the use of his siding as to entitle him as 
reversioner to maintain an action.—BELL v. 
MIDLAND Ry. Co. (1861), 10 C. B. N. 8. 287; 30 
L. J.C. P. 273; 4 L. T. 293; 7 Jur. N.S. 1200; 
9W. RR. 612; 142 BE. R. 462. 


Annotations :—Consd. Beckett v. Mid. Ry. (1867), L. R. 3 
C. P. 82; Mayfair Property Co. v. Johnston, (1894] 1 Ch. 
508. Refd. Mott v. Shoolbred (1875), 44 L. J. Ch. 380. 
Mentd. Thompson v. Hill (1870), L. RK. 5 C. P.5643; Powell 
TDufiryn Steam Coal Co. v. Taff Vale Ry. (1873), 29 L. T. 
575; Addis v. Gramophone Co., [1909] A. C. 488. 


501. Removal of support by mining.|—In an 
action on the case by pltts. as reversioners, the 
declaration alleged, amongst other things, that 
deft. wrongfully, carelessly, negligently, & 
improperly, & without leaving any proper or 
sufficient support in that behalf, worked the mines, 
& dug & got the mincrals out of the mines, near to 
the said messuage, the reversion of which was 
pltfs.’” whereby the foundations of the messuages, 
etc., were greatly injured, & the ground on which 
the building stood swagged :—Jirdl: this part of 
the declaration was good, notwithstanding there 
was no allegation that pltfs. had any right to have 
the messuage supported by the soil under which 
deft. got the mines. If it had appeared in the 
declaration in this case that the soil in which 
the mines were wags deft.’s, or that deft. had all the 
right to get the mines which the owners of the 
adjoining soil had, the objection would have been 
fatal— JEFFRIES v. WILLIAMS (1850), 5 Ixch. 
792; 20 L. J. Ex. 14; 16 L. T. O. S. 196; 155 
Is. R. 347. 
nnotations :~—Apld. Bibby rv. Carter (1859), 4 H. & N. 153. 


Refd. Laing v. Whaley (1858), 3 H. & N. 675; Rogers v. 
a ae 2H.& N. 828; Richards v. Jenkins (1868), 


502. Manufacture of bricks—On adjoining land.] 
—WALTER v. SELFE, No. 1, amle. 
503. Smoke.]—Srurson v. SAVAGE, No. 483, 


ante. 

504. Noise.|—SIMPSON wv. SAVAGE, No. 183, 
ante. 

505. ——— Causing loss of tenants.|—MUMFrorv 


v. OXFORD, WORCESTER & WOLVERHAMPTON ly. 
Co., No. 484, ante. 

-|—A loss of tenants by their 
leaving a house, in consequence of disturbing 
noises, & inability to relet, is not a permanent 
injury, so as to support an action by the reversioner. 
— WEBB v. BARKER (1864), 5 New Rep. 110. 














a -|}— JONES v. CHAPPELL, No. 486, 
ante. 

508. Of stable.|—Brovren v. SAILLARD, 
No. 321, anie. 

509. Noisy trade.|—JoNES v. LLANRWsYT 





URBAN Councin, No 320, ante. 

510. Of garage.J|—A nuisance of noise &. 
smell from a garage is not a ‘‘ permanent ”’ injury 
to the reversion within the definition given by 
PARKER, J., in Jones v. Llanrwst Urban District 
Council, No. 320, ante, & accordingly an action 
brought by the reversioners alone is not maintain- 
able.—-WHITE v. LONDON GENERAL OMNIBUS Co, 
(1914), 58 Sol. Jo. 339. 

511. Leakage of stable drainage.] — Brover 
v. SAILLARD, No. 321, ante. 

512. Vibration—Electric generating station.]—- 
Deft. council, under the powers of a provisional 
order, erected an electric generating station in 
proximity to houses of which pltfs. were lessees 
or occupiers. The order provided that nothing 
therein should exonerate the undertakers from an 
action for nuisance in the event of any being 
occasioned by them. In an action for an injunc- 
tion it was admitted by defts. that the vibration 
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unless such nuisance was excusable as being af a 
merely temporary nature, but they alleged that 
after experiments & alterations of the machinery 
the nuisance would abate, & that as the machinery 
was not yet completed in its final form, but only 
in course of construction, an action would not lie 
against them. One of pltfs. having sub-let for 
all his term less the last three days :—Held: 
entitled to an injunction in respect of damage to 
his reversion.— COLWELL v. ST. PANCRAS BOROUGH 
CounciL, [1904] 1 Ch. 707; 73 L. J. Ch. 275; 
90 L. T. 158; 68 J. P. 286; 52 W. R. 523; 20 
T. L. R. 236; 2L. G. R. 518. 

513. Pollution of river water.] —- JONES v. 
LLANRWST URBAN COUNCIL, No. 320, ante. 

514. Exercise of alleged right of way.]—,-JONES 
v, LLANRWST URBAN COUNCIL, No. 320, and. 

515. Smell—From garage.|—-WHITE v. LONDON 
GENERAL OMNIBUS Co., No. 510, ante. 

Disturbance of easements.|—See EASEMENTS, 
Vol. XIX., pp. 185, 186, Nos. 1349-1371. 


(b) Occupiers. 

516. General rule.|—In an action for diverting 
a watercourse from one of three mills, on not 
guilty, the venire facias shall be where the nuisance 
was done, sed aliter on a prescription; but a 
seisin of the mill at the time of the nuisance must 
be shown.—LEEDS v. SHAKERLEY (1600), Cro. 
Eliz. 751; 78 E. R. 983. 

Annotations :-—Mentd. Bellasis v. Burbriche (1696), 1 Ld. 
Rayin. 170; HR. vr. Wyatt (1705), 2 Ld. Raym. 1189. 
517. -|—NuNN v. ParRKES & Co. (1924), 

59 I. Jo. 806. 

518. Tenants in common—Whether one may 
sue alone.|—Tenants in common must join in an 
action for a nuisance to their lands. So must the 
devisee for a nuisance continued from the time of 
the devisor.—SoOME v. BARWISH (1609), Cro. Jac. 
231; 79 E. R. 200. 

Annotations :—Reftd. Thompson vr. Gibson (1841), 7 M. & W. 
456. Mentd. R. v. Wyat (1705), Fortes. Rep. 127. 

519. Obstruction to private road.]— 
A. demised to B., who was alleged to be an un- 
certified bkpt., a wharf, with the use of a road, 
in common with the occupiers of adjoining 
wharfs. C. obstructed the road. B. filed a bill 
against him to restrain the nuisance :—Held: 
neither A. nor the occupiers of the adjoining 
wharfs, nor the assignees of B., were necessary 
parties to the bill—SEMPLE v. LONDON & 
BIRMINGHAM [y. Co. (1838), 9 Sim. 209; 1 Ry. 
& Can. Cas. 480; 2 Jur. 296; 59 E. R. 338. 
Annotation :—Mentd. Pickford v. Grand Junction Ry. 

(1845), 3 Ry. & Can. Cas. 538. 

520. Uncertificated bankrupt — Assignee not 
necessary party.|—-SEMPLE v. LONDON & BIRMING- 
HAM Ry. Co., No. 519, ante. 

521. Occupiers of several properties—Cannot 
sue as co-plaintiffs—Though affected by same 
nuisance.|—-A bill was filed by five several occu- 
piers of houses in a town, to restrain the erection 
of a steam engine which would be a nuisance to 
each of them :—Held: each occupier had a 
distinct right of suit, &, therefore, they could not 
sue as co-pltfs.—HUDSON v. MADDISON (1841), 12 
ea 416; 11 L. J. Ch. 55; 5 Jur. 1194; 59 E.R. 
Annoeation :—Refd. Soltau v. De Held (1851), 2 Sim. N. S. 











522. Yearly tenant——- Temporary nuisance — 
Noise caused by circus.]|—-INCHBALD v. ROBINSON, 
INCHBALD v. BARRINGTON, No. 290, ante. 
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Vade WVEIULAU AADMR VA VULIMIGUULLY USLLIAEO-—— 
Removal of bank by highway authority.|—-Where 
road scrapings had been accumulated at the side 
of the highway so as to form a bank, & the local 
authority removed part of the bank in order to 
repair the road surface, & the yearly tenant of an 
adjoining cottage, took | nara against the 
local authority for rendering his wall, which 
adjoined the bank, unsafe :—Held: no material 
support to the wall had been removed; the local 
authority had acted within their rights; & pltf. 
having suffered no material damage, & having no 
substantial interest in the property, his action 
was useless & an abuse of process.—WEBSTER v. 
BAKEWELL RURAL COUNCIL (1916), 86 L. J. Ch. 
89; 115 L. T. 678; 80 J. P. 487; 14 1L. G. R. 
1109. 

524. Weekly tenant—- Nulsance injurious to 
health or comfort—Noise of machinery.|—JONES 
v. CHAPPELL, No. 486, ante. 


525. Party in possession—Nuisance affecting 
local authority—Deposit of earth on sea shore.|— 
Deft. claimed the right to deposit earth on the 
sea beach of a town between high & low water 
mark as against the corpn., who claimed the right 
to the whole beach, & proved various acts of 
ownership done by them. The corpn. claimed 
under a grant from Queen Elizabeth. Various 
acts inconsistent with their claim were from time 
to time done by the corpn., one of which was that 
they accepted a grant of part of the beach from a 
private individual as late as 1832. On bill filed 
to restrain the depositing the earth :—Held: the 
acts, inconsistent with the title they claimed, 
done by the corpn., though they might be of 
great importance in a question between the 
Crown & the corpn., could not be set up by deft. 
against the admitted acts of ownership done by 
them.—IIaAstTinas Coren. v. IVALL (1874), L. R. 
19 Eq. 558. 

526. Tenant under building agreement—Giving 
right of entry only—Removal of shingle from & 
placing bathing machines on sea shore.|—In an 
action to restrain the removal of shingle from, & 
the placing of bathing machines upon, a part of 
the foreshore of the sea at M., pltf. claimed to be 
tenant in possession of the locus in quo under a 
building agreement granted him by the lord of 
the manor of M., who was tenant for life of the 
property under a settlement. By his statement 
of defence deft. set up a forty years’ uninter- 
rupted user & enjoyment of the locus in quo by 
himself & his predecessors in title for the purposes 
complained of, & denied that pltf. was or ever 
had been in possession of the locus in quo ‘‘ save 
subject to the right of deft.” :—Held: on the 
true construction of the building agreement pltf. 
had no estate whatever in the locus in quo, but 
only a right of entry thereon for the purposes of 
that agreement, & therefore could not maintain 
the action.—-LAIRD v. Briaas (1881), 19 Ch. D. 
22; 45 L. T. 238, C. A. 

Annotations :—Mentd. Symons v. Leaker (1885), 15 9: B. D. 
629; Frampton v. White (1896), 40 Sol. Jo. 275; Roberts 
& Lovell v. James (1903), 89 L. T. 282, 

527. Licencee—Wife of manager of company— 
Nuisance by ib pada spe, eae who were the 
owners of considerable house property, let a house 
to a tenant who subsequently sub-let it to a co. 
whose manager resided on the premises with his 
wife, pltf., & his family; defts. were not liable 
to do any repairs to the house. In the lavatory 
of the house was a water tank, which became 
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Sect. 2.—Civil proceedings: Sub-sect. 1, A. (bd), 
B. (a), (b) & (c) 2.] 


insecure, owing, as was alleged, to the vibration 
caused by an engine & machinery upon adjoining 
premises of defts., which were used by them for 
the purpose of generating electricity for the 
lighting of their property. Complaints of the 
insecurity of the water tank were made by pitf. 
& her husband to the tenant, who forwarded them 
to defts. Ultimately defts. sent two workmen, 
who were their own servants, to do the necessary 
repairs, & an iron bracket was fixed underneath 
the tank to support it. Three months afterwards 
the bracket fell upon ide & seriously injured her. 
The jury found that the bracket fell by reason of 
the working of defts.’ engine, that the working of 
the engine amounted to a nuisance, & that the 
work of repair in putting up the bracket was 
done in an improper & negligent manner & the 
apparatus left in a condition dangerous to persons 
properly using the lavatory :—Held: pltf. had 
no cause of action against defts. on the ground of 
nuisance, because she had no interest in the 
premises or right of occupation in the proper 
sense of the term. 

A person in the position of pltf., who was in 
the premises as a mere licensee, had no right to 
dictate to Witherby & Co. which course they 
should take ... it was a matter entirely for the 
tenant & a person who is merely present in the 
house cannot complain of a nuisance, which has 
in it no element of a public nuisance (FLETCHER 
MOULTON, L.J.).—MALONE v. LASKEY, [1907] 2 
K. B. 141; 76 L. J. K. B. 11384; 971. T. 324; 
23 T. L. R. 399; 51 Sol. Jo. 356, C. A. 

Annotations :-—Mentd. Blacker v. Lake & Elliot (1912), 106 
L. T. 533; White v. Steadman (1913), 109 L. T. 249. 
528. ——— Husband of owner—Nuisance by 

obstruction of ditches—Damage to chattels of 

licensee.|—NUNN v. PARKES & Co. (1924), 59 

L. Jo. 806. 

Tenant of pasturage on highway.|—-See LAND- 
LORD & TENANT, Vol. X XXI., p. 103, No. 2400. 

Proceedings against landlord.]|—See LANDLORD 
ae Vol. XXXI., pp. 347, 348, Nos. 4892- 

oe 

Proceedings in respect of oyster fishery.]|—See 
FISHERIES, Vol. XXV., p. 35, No. 333. 


B. Public Nuisances. 
(a) General Rule. 


See, generally, CROWN PRacTICE, Vol. XVI., 
p. 481-491, Nos. 3632-3736; INJUNCTION, 
Vol. XXVIII., pp. 494-498, Nos. 968-1000. 

529. Attorney-General.|—(1) A bill in this ct. 
to restrain nuisances extends to such only as are 
nuisances at law, & the fears of mankind, though 
reasonable ones, will not create a nuisance. 

(2) If a public nuisance, it should be an in- 
formation in the name of the A.-G. (LORD Harp- 
WICKE, C.).— BAINES v. BAKER (1752), Amb. 158 ; 
27 BE. R. 1053; sub nom. ANON., 3 Atk. 750, L. C. 


Annotations :—As to (1) Consd. Vernon v. St. James, West- 
minster Vestry (1880), 16 Ch. D. 449; Metropolitan 
Asylum District v. Hill (1881), 6 App. Cas. 193. Refd. 
A.-G. v. Manchester Corpn., [1893 Ch. 87; 
Nottingham Corpn., [1904] 1 Ch. 673. As to (2) Consd. 
Soltau ». De Held (1851), 2 Sim, N. 8.133. Refd. A.-G. 
v. Cleaver (1811), 18 Ves. 211. 


530. -.|—Injunction granted, on informa- 
tion & bill, upon the ground of public nuisance, 
to restrain the magistrates of a county from 





A. -G. v. 


NUISANCE. 


cutting the timbers supporting the roadway of a@ 

bridge, which timbers roadway, at the place 

proposed to be cut, were within their jurisdiction, 
but of which the other extremity was within the 
jurisdiction of a different county. 

Principles on which cts. of equity interfere by 
injunction, in cases of apprehended nuisance to 
the public. 

In informations & proceedings for the purpose of 
preventing public nuisances, the ordinary course 
is for the A.-G. to take it on himself to sue, as 
representing the public, but it is equally certain 
that individuals, who conceive themselves ag- 
grieved, may come forward & ask the: assistance 
of the ct. to prevent a public nuisance, from which 
they have individually sustained damage (LORD 
COTTENHAM, C.).—A.-G. v. FoRBES (1836), 2 
My. & Cr. 123; 40 E. R. 587, L. C. 

Annotations :—Consd. Soltau ». De Hold (1851), 2 Sim. N. 8. 
133. Refd. Thorne v. Taw Vale Ry. & Dock Co. (1850), 
13 Beav. 10. Mentd. Blakemore v. Glamorganshire 
Canal Navigation (1832), 1 My. & K. 154. 

531. .]—Where there has been an excess 
of the statutory powers granted to a co., but no 
injury has been occasioned to any individual, & 
there is none which is imminent. or of irreparable 
consequence, the A.-G. alone can obtain an 
injunction to restrain the exorbitance.—WaARE v. 
REGENT’S CANAL Co. (1858), 3 De G. & J. 212; 
28 LL. J. Ch. 155; 32 L. T. O.S. 1386; 235. P.3; 
5 Jur. N.S. 25; 7 W. R. 67; 44 E. R. 1250, 





Annotations :—Refd. A.-G. v. G. E. Ry. (1879) 
449; Lawrence v. West Somerset Mineral 
2 Ch. 250. Mentd. A.-G. v. Frimley & Farnborough 
District Water Co., [1908] 1 Ch. 727; A.-G. v. Barnet 
District Gas & Water Co. (1909), 101 L. T. 651. 

582. At instance of local authority.|— 
An annual highway board, constituted under 
Highway Act, 1835 (c. 50), acting as a local 
authority, under the Nuisances KRemoval Act, 
1855 (c. 121), constructed in 1859 a system of 
sewers, which conveyed the sewage of their 
district into a stream, & thus occasioned a nuisance 
in the adjoining district :—Held: (1) the High- 
way Board of 1865 could not be compelled to 
take any steps to remedy the existing nuisance, 
but they could be restrained from exercising their 
statutory powers so as to increase the nuisance 3 
(2) the local board of health of the district injured 
had no locus standi as pltfs. in a suit in which the 
injunction above mentioned was the only proper 
relief, & such suit ought to be by the A.-Q. alone. 
—A.-G. v. RICHMOND (1866), L. R. 2 Eq. 306; 
35 L. J. Ch. 597; 14 L. T. 398; 30 J. P. 708; 
12 Jur. N.S. 544; 14 W. R. 686. 

Annotations :—As to (1) Distd. A.-G. & Dommes v. Basing- 
stoke Corpn. (1876), 45 L. J. Ch. 726. Refd. A.-G. v, 
Dorking Grdns. (1882), 20 Ch. D. 595. 

533. —— Proceedings under Public Health 
Act, 1875 (c. 55.) s. 107.]—-Above sect. enacts that 
any local authority may, if in their opinion 
summary proceedings would afford an inadequate 
remedy, cause any proceedings to be taken against 
any person in any superior ct. of law or equity to 
enforce the abatement or prohibition of any 
nuisance under the above Act:—Held: such 
proceedings must be ordinary proceedings known 
to the law, & in the absence of special damage a 
local authority cannot sue in respect of a public 
nuisance except with the sanction of the A.-G. by 
action in the nature of an information.— WALLASEY 
Local BoarpD v. GRACEY (1887), 836 Ch. D. 593; 


11 Ch. D. 
Rty., [1918] 








PART IV. SECT. 2, SUB-SECT. 1.— in respect of public nuisances must NER (1914), 27 W. L. R. 900; 6 
B. (a). be brought in the name of the A.-G. W. W. R. 1023; 17 D. L. R. 802; 19 
529 §. dttorney-General.}—Allactions —OAK Bay District CoRPN.v.GaRD- B.C. R. 391.—CAN, 


Part IV.—REMEDIEs. 


56 L. J. Oh. 789; 57 L. T. 51; 5175. P. 740; 35 











Ve ee hohe 
pprvd. Tottenham U. D. ©. v . Williamson, 
Ante 2 12 0. Be oe A id. Stoke Parish Council v. Price, 
Fea 2 Ch. Distd. Sheringham U. D. O. v. Holsey 
1904), 91 L. mo 225. 
534. -]—Above sect. enacts that 


any local authority may, if in their opinion sum- 
mary proceedings would afford an inadequate 
remedy, cause any proceedings to be taken against 
= person in any superior ct. of law or equity to 

orce the abatement or prohibition of any 
nudiaance :—Held: such proceedings must be 
ordinary proceedings known to the law, & in the 
absence of special damage, a local authority can- 
not sue in respect of a public nuisance except by 
action in the nature of an information with the 
sanction of the A.-G.-— TOTTENHAM URBAN 
District COUNCIL v. WILLIAMSON & Sons, [1896] 
2Q. B. 353; 65 L. J. Q. B. 591; 75 L. T. 238; 
60 J. P. 725; 44 W. R. 676, C. A. 


Annotations —Ap Id. Stoke Parish Council v. Price, (1899) 
He ple! Distd. Sheringham U. D. C. v. Holsey (1904), 
535. —— -}—A parish council cannot in 
their own name without the A.-G. maintain an 
action to enforce a right of the inhabitants of the 
parish to the use of a well or spring of water.— 
STOKE PARISH COUNCIL v. PRICE, [1899] 2 Ch. 
277; 68 1. J. Ch. 447; 80 L. T. 648; 63 J. P. 
502; 47 W. R. 6638. 
‘Annotations :—Refd. Sheringham U. D. C. v. Holsey (1904), 








91 L. T. 225; A.-G. & Spalding R. D. C. v. Garner, [1907] 
2 K. B. 480. 
536. ———.]—Held: the local authority 


could maintain the action in their own name. 

If proceedings were taken for a nuisance & no 
special damage was alleged, they ought to be 
brought in the name of the A.-G.; but pltfs. not 
only alleged an improper use of the storm-water 
gullies, but claimed a declaration (LORD ALVER- 
STONE, C.J. eee CORPN. v. BREWSTER 
(1901), 17 T. L. R. 274. 

Nuisances in regard to highways.|] — See 
HicHways, Vol. XXVI., pp. 450, 451, Nos. 1663— 





(b) Relators. 
See, generally, CROWN PRACTICE, Vol. XVI., 
pp. 481, 482, Nos. 3632-3646. 
537. Who may be relator—Party interested.]|— 
An information & bill was filed by pltf., a riparian 
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Proper on a tidal navigable river, to restrain 
eft., an opposite riparian ie espe from con- 
structing a jetty in the alveus of the river so as to 
injure pltf.’s property & interfere with the naviga- 
tion :—Held e suit being by information & 
bill was properly framed in respect of the private 
& public wrong complained of.—A.-G. v. LONSDALE 
(EARL) (1868), L. R. 7 Eq. 3773; 38 L. J. Ch. 335 ; 
20 L. T. 64; 33 J. P. 435; 17 W. R. 219. 
Annotations :—Refd. A.-G. v. Terry (1873), : Ch. App. 
425, n.; Orr-Ewing v. Colquhoun (1877), 2 App. Cas. 
839 ; Lawes v. Turner & Frere (1892), 8 T. L. R. 5 
538. Any person.] —A.-G. & Doses Vv. 
BASINGSTOKE CORPN., No. 573, post. 
—— Local authority.] —A-G. v. LOGAN, 
No. 268, ante. 





(c) Exceptions to General Rule. 
i. Private Individuals. 

540. When special damage _ sustained.| — No 
action lies for a nuisance, unless the person 
bringing it hath sustained some particular injury. 
—WILLIAMS’sS CASE (1592), 5 Co. Rep. 72 b; 77 
E. R. 163. 

Annotations :—Apld. Fowler v. Sanders (1617), Cro. Jac. 
446; Jeveson v. Moor (1699), 12 Mod. Rep. 262. Refd. 
Marys’ s Case (1612), 9 Co. Rep. 111 b; Dewell v. Sanders 
(1618), Cro. Jac. 490 ; Ashby v. White (1703), 2 Ld. KRaym. 
938; Kendall v. John (1708), Hor tes: Rep. 104. Mentd. 
Jones v. Stone (1700), 1 Ld. Raym. 578. 

541. -]|—A prescription to lay logs of 
wood for fuel in the highways before the doors of 
ancient houses leaving sufficient room to pass is 
bad, & though it is a public nuisance yet a person 
deriving any special damage may have a private 
action.— FOWLER v. SANDERS (1617), Cro. Jac. 
446; 79 E. R. 382. 

Annotations :—Refd. Dewell v. Sanders (1618), Cro. Jac. 
490 ; Jeveson v. Moor (1699), 1 12 Mod. Rep. 262. Mentd. 
R. Bell (1822), 1 L. ey K. B. 42; Elwood v. 
Bullock (1844), 13 L. J. é: B. 330.0 
542. -]—IvVESON v. MOORE (1699), 1 Ld. 

Raym. 486; Carth. 451; Comb. 480; 1 Com. 

58; Holt, K. B. 10; 1 Salk. 15; Willes, 74, n.; 

91 K. R. 1224; sub nom. JEVESON v. Moor, 12 

Mod. Rep. 262. 

Annotations eR Rhino i: Hungerford Market Co. 
ates), 2 Bing. N. C. 281. Id. Rose v. aes O49), 

1 Dow. &_L. 61 : Dorcon hi lackmore (1847), 9 Q. 

991. “ex pid. Soltau v. De Held (1851), 2 Sim. N. S. 133, 
Apld. Chamberlain . West End of London & Crystal 
Palace naga 62), 2 B. & S. 605; _ Winterbottom v. 
Derby (1867), Pan R.-Z Seer 316. Consd. Higgins v. 


O’Donnell tas76). 18 W. KR. ace ke parr Board of 
Works v. McCarthy GsTh, L 1 Re H. L. 243. Apld. 
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537 i. Who may be _ relator—FPart 
interested.}—A.-G. v. KIELY (1875), 
22 Gr. 458.—CAN. 

5389 i. —-—- Local ah celal cd Te 
v. TORONTO STREET Hy. Co. (1868), 
14 Gr. 673.—CAN. 


h. Object of relators.)—-The object in 

aving a relator is for the protection 
of the Crown t costs, not for the 
protection of deft.—A.-G. FoR MANI- 
TOBA Uv. WINNIPEG eT Ry. 
Co. oa 21 W. L. R. 908; 22 
Man ~ 761; DL. R. 823; 2 
we w. Lu. Hed -—CAN. 
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540 i. When special damage sus- 
tained.}—A person throwing noxious 
matter into Lake Ontario, or an 

other navigable water, is liable bot 

to an indictment & to a private action 
at the suit of any individual distinctly 
& pecullarly ured thereby.—WatT- 
SON v. CITY OF TORONTO Gas LIGHT 
kd Oo. (1847), 4 U. C. R. 158. 


540 ii, ———.]}—BRITISH OANADIAN 


SECURITIES, LTD. v. CITY OF VICTORIA 


CORPN. (1911), 19 W. L. R. 242; 16 
LB. C. R. 441.— AN. 
540 ili. ——.—MINTz tv. HAMILTO 


RADIAL ELEcTRIC Ry. arts (1923) 1 
trae 53 0. L. R. 171 AN. 


—.}-—TUuUR  ToRoNTO 
Goune. i994), epi i RR. 252 .— CAN. 
540 v. U VALAD KADIR 
v. IBRAHIM VALID Minsk AGA (1877), 
I. L. R. 2 Bom. 457.— IND. 


540 vi. -}—The rule of English 
law that a member of the public 
cannot maintain an action for obstruc- 
tion to a public road without showing 
spe ury to himself beyond that 
suffered by any member of the public, 
does not a apply to a zamindar who or 
whose predecessor in title had dedi- 
cated to a public ay road over his 








zaminda and.—ToTaA v. SarRDUL 
SINGH (ig88) I. L. RB. “10 All. 553.— 
640 vii. ———.]}— Public ab eau is 


actionable only at the suit ot a& p arty 
who has sustained rarer 
the case law of Bri India in this 
respect is the same as the rule 3 
English law on the subject. RaMPHA 
Ral v. RAGHUNANDAN PRASAD (1888), 


I. L. R. 10 All. 498.—IND. 


540 viii. ———.}—A private action 
cannot be maintained in respect of 
a@ public nuisance save by a person who 
suffers particular damage beyond what 
is suffered by him in common with all 
other persons affected by the nuisance. 
acon SINGH v. NAROTTOM SINGH 
(1909), I. L. R. 31 All. 444.—IND. 


540 ix. ——.}--O’SHEA v. CoRK 
RURAL DISTRicr COUNCIL, [1914] 1 
I. R. 16.—IR. 


540 x. -}—In order to maintain 
an action for ms rh resulting from a 
public nuisance, must aver, & 
disoot | some articular, vera 

not consequen onl 
slg & imeait, differing, not mere u 
tne degres from that pit the public 
has sus ed.—. (Mayor, 
ETC. ) v. BESWICK (1869), 1 C. A. 192. 





———.]—- MADIGAN ¥. Waa Re: 
TON & MANAWATER Ry. 


» MADIG 
v. SAUNDERS (1883), 2 N. Z. L. R. 209 
(S. C.).—-N.Z. 


540 xii. ——.]— GREEN & SEA 
POINT MUNIOCIPALITY v. EGNAL & Co. 
(1902), 19 Ss. C. 376.—S. AF. 
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Sect. 2.—Civil proceedings: Sub-sect. 1, B. (c) 4. & 
at.; sub-sect. 2, A.] 

Fritz v. Hobson (1880), 14 Ch. D. 542. Refd. Camcron 

v. Charing Cross Hy. (1865), 13 W. R. 390; Beckett ». 

Mid. Ry. (1867), L. R. 3 C. P. 82; Ricket v. Met. Ry. 

Sete L. R. 2 H. L. 175; Bonjamin v. Storr (1874), 

0L. T. 362; Lyon v. Fishmongers Co. & Thames Con- 
servators (1875), 44 L. J. Ch. 408; Cale. Ry. v. Walker’s 

Trustees (1882), 7 App. Cas. 259; 

[1892] 2 Q. B. 524; Boyce v. Pad : 

1 Ch. 109; Campbell v. Paddington Corpn., { 

K. B. 869. Mentd. Walmsley v. Russel (1704), 6 Mod. 

Rep. 200; Buccleugh & Queensberry v. Metropolitan 

Board of Works (1868), 18 L. T. 906. 

543. .|—A.-G. v. FoRBEsS, No. 530, ante. 

544. ———.]——- Where an individual sustains 
special damage from a nuisance, he may file a bill 
to restrain it without making the A.-G. a party. 
—SAMPSON v. SMITH (1888), 8 Sim. 272; 7 
L. J. Ch. 260; 2 Jur. 563; 59 EB. R. 108. 
Annotations :—Reid. Lond v. Murray (1851), 17 L. T..0. 8. 

248; Soltau v. De Held (1851), 2 Sim. N.S. 133. Mentd. 

London Assocn. of Shipowners & Brokers v. London & 

India Docks Joint Committee, [1892] 3 Ch. 242. 

545. -] — Where an injury is done to the 
public generally by a nuisance, & to persons 
individually, the latter may maintain a bill, with- 
out making the A.-G. a party thereto.—SPENCER 
v. LONDON & BIRMINGHAM Ry. Co. (1836), 8 Sim. 
1938; 1 Ry. & Can. Cas. 159; 71. J. Ch. 281; 59 
E. KR. 77. 

Annotations :—-Consd. A.-G. v. Lonsdale (1868), L. R. 7 
Kiq. 377. _ Folild. Cook v. Bath Corpn. (1868), L. R. 6 Eq. 
174. Refd. Lond v. Murray (1851), 17 L. T. O. S. 248; 
Soltau v. De Held (1851), 2 Sim. N.S.133. Mentd. Thorne 
v. Taw Vale Ry. & Dock Co. (1850), 13 Beav. 10; London 
Assocn. of Shipowners & Brokers v. London & India 
Docks Joint Committee, [1892] 3 Ch. 242. 

546. -]—An action will lie at the suit of a 
private individual who actually sustains an injury 
by reason of a public nuisance, which may possibly 
affect the public, & for which the person commit- 
ting the nuisance would be indictable-—RoskE v. 
GROVES (1843), 5 Man. & G. 613; 1 Dow. & L. 
1L. T. O.S. 146; 7 Jur. 951; 134 E. R. 705. 
Annotations :—Consd. Dobson v, Blackmore (1847), 9 Q. B. 

991; Kearns v. Cordwaincrs Co. (1859), 6 C. B. N.S. 388. 

Expld. A.-G. v. Thomas Conservators (1862),1 Hem. & M. 

1; Lyon v. Fishmongers’ Co. (1876), 1 App. Cas. 662. 

Apld. Fritz v. Hobson (1880), 14 Ch. D. 542. Consd. 
Lingke v. Christchurch Corpn. (1912), 10 L. G. Rh. 77%. 
Reld. Chamberlain v. West End of London & Crystal 

Palace Ry. (1862), 2 B. & 8S. 605; Macey v. Metropolitan 

Board of Works (1864), 33 L. J. Ch. 377 ; terbottom 

v. Derby (1867), 16 L. T. 771. Mentd. Buccleuch & 

Qucensberry v. Metropolitan Board of Works (1868), 

37 L. J. Ex. 177; Ratcliffe v. Evans, [1892} 2 Q. B. 524. 

547. -]—DoOBSON v. BLACKMORE, No. 498, 
ante. 

548. ———.]—SoLTAu v. DE HELD, No. 66, ante. 

549. -|—A private injury arising from a 
public nuisance is the subject matter of an action 
for damages.—HARDCASTLE v. SOUTH YORKSHIRE 
Ry. & RiveER Dun Co. (1859), 4 H. & N. 67; 28 
L. J. Ex. 1389; 32 L. T. O. 8S. 297; 23 J. P. 188; 
5 Jur. N.S. 150; 7 W. R. 326, 157 E. R. 761. 
Annotations :—Consd. Hounsell v. Smyth (1860), 7 C. B. 

N.S. 731. Refd. Binks v. South Yorkshire Ry. & River 

Dun Co. (1862), 3 B. & S. 244; Bolch v. Smith (1862), 

10 W. R. 387. Mentd. It. v. Dant (1865), Le. & Ca. 587 : 

Pearson v. Cox (1877), 2 C. P. D. 369; Latham v. John- 

son & Nephew (1912), 82 L. J. K. B. 258 ; Mersey Docks 

& Harbour Board v. Procter, [1923] A. C. 253. 

550. -}— To entitle a private person to 
maintain an action for a thing which amounts to 
a public nuisance, he must show that he has 
sustained a particular damage or injury other 
than & beyond the general injury to the public, 
& that such damage is direct & substantial. 
Plt£. kept a coffee house in a narrow street near 
Covent Garden. JDefts. carried on an extensive 
business as auctioneers in the same neighbourhood, 
having an outlet at the rear of their premises next 




















NUISANCE. 


rca | pitf.’s house, where they were con- 
stantly loading & unloading goods into & from 
vans. 


The vans intercepted the light from Spe 
coffee shop to such an extent that he was obliged 
to burn gas nearly all day, & access to the shop 
was obstructed by the horses standing in front of 
the door, & the stench arising from their frequent 
staling there rendered pltf.’s dwelling incom- 
modious & uncomfortable :—Held : the evidence 
disclosed such a direct & substantial private & 
particular damage to pltf. beyond that suffered 
by the rest of the public, as to entitle him to 
maintain an action. 

The injury must be shown to be of a substantial 
character, not fleeting or evanescent ... in order 
to entitle a person to maintain an action for 
damage caused by that which is a public nuisance, 
the damage must be particular, direct & sub- 
stantial (BRETT, J.).—BENJAMIN v. STORR (1874), 
L. R. 9 C. P. 400; 48 L. J. C. P. 162; 30 
L. T. 362 ; 22 W. R. 631. 
Annotations :—Consd. Fritz v. 

542; Barber v. Penley, [1893] 2 Ch. 447; Martin v. 

L. C. C. (1899), 80 L. ‘I. 866. Distd. Malone v. Laskey, 

{1907] 2 K. 8.141. Refd. Lyon v. Fishmongers’ Co. 
(1875), 10 Ch. App. 681, n.; Boyce v. Paddington B. C., 


{1903] 2 Ch. 556; Heath’s Garage v. Hodges (1015), 14 
L. G. R. 195. 


551. .|—Fritz v. Hopson, No. 48, ante. 


552. -|—A shopkeeper sued a local autho- 
rity for damages caused by loss of business at his 
shop through the road which gave access to the 
shop being unnecessarily & negligently obstructed 
by them. Under an Act of Parliament defts. 
were empowered to obstruct the road temporarily 
while making a new street :—Held: there being 
no evidence before the ct. of any damage to pltf. 
arising out of any excess by defts. of their statutory 
powers, defts. were entitled to judgment. 

Qu.: whether, assuming a loss of business 
through such an excess, the injury to pltf. would 
have been actionable.—- MARTIN v. LONDON 
County Councit (1899), 80 L. T. 866; 15 
T. L. R. 431, C. A. 

———.]—-See, generally, CROWN PRACTICE, Vol. 
XVI., p. 488, No. 3701; INJUNCTION, Vol. 
XXVITI., pp. 497, 498, Nos. 990-1000. 

Nuisances in regard to highways.] — See 
ion Vol. XXVI., pp. 452-454, Nos. 1670— 


553. Where private right also interfered with.]— 
Where pitf. declared that before & at the time of 
committing the grievance, he was navigating his 
barges laden with goods along a public navigable 
creck, & that deft. wrongfully moored a barge 
across, & kept the same so moored, from thence 
hitherto, & thereby obstructed the public navigable 
creek, & prevented pltf. from navigating his 
barges so laden, per quod pltf. was obliged to con- 
vey his goods a great distance over land, & was 
put to trouble & expense in the carriage of his 
goods over land :—Held: this was such a special 
damage for which an action upon the case would 
lie.—ROSE v. Mites (1815), 4 M. & S. 101; 105 
EK. R. 773; affg. S. C. sub nom. MILES v. ROSE 
(1814), 5 Taunt. 705. 


Hobson (1880), 14 Ch. D. 











Annotations :—Apld. Greasly v. Codling (1824), 2 Bing. 
263. Consd. Wilkes v. Hungerford Market Co. (1835), 

. Apld. Rose v. Groves (1843), 1 Dow. 

‘ - Distd. Ricket v. Met. Ry. (1865), 5 B. & 8. 
156. Apld. Lyon v. Fishmongers’ Co. & Thames Con- 
servators (1875), 44 L. J. Ch. 408. Refd. R. v. Montague 
(1825), 4 B. & C. 598; Anglo-Algerian 8.8. Co. v. Houlder 
Line, [1908] 1 K. B. 659. Mentd. Buccleugh & Queens- 
berry v. Metropolitan Board of Works (1868), 18 L. T. 906. 


554. -]—So.tTavu v. DE HELD, No. 66, ante. 


——.]—See, generally, CROWN Practice, Vol. 
XVI., pp. 488, 489, Nos. 3701, 8712, 3713; 
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rhe aaa Vol. XXVIII., pp. 496, 497, Nos. 
9 am ° % 
Where special protection under private Act.|— 
See, generally, CROWN PRACTICE, Vol. XVI., p. 
489, No. 3714. 
Representative action.|— See, generally, CROWN 
PRACTICE, Vol. XVI., p. 489, No. 3718. 


ii. Local Authorities. 

555. Nuisance affecting property owned by 
authority.)—A.-G. v. LOGAN, No. 263, ante. 

556. -|—- A lane in the seaside town of S.,. 
which ran from the High Street to the top of the 
cliff, & varied from 6 feet to 4 feet 4 inches in 
width, had in 1811 been set out under an award 
by the Inclosure Comrs. under the S. Inclosure Act, 
1809, as a public footpath. In 1903 the S. Urban 
District Council erected in the centre of the foot- 
path an iron post to prevent the lane being used 
for wheeled vehicles. Deft. having overthrown 
the post, the district council brought an action 
against him in respect of the alleged trespass, 
claiming damages & an injunction; & claiming 
further a declaration that the lane was a public 
footpath vested in the council & under the council’s 
control, & that it was not a carriageway. Deft. 
contended that the land was a public highway for 
all persons to go & return on foot, & with all 
manner of beasts & vehicles, & alleged that since 
the award of the comrs. there had been a dedication 
of the way as a cart road. Alternatively, he con- 
tended that before or since the award there had 
been a private right for the class consisting of the 
owners & occupiers of S. to use the way for carts. 
he evidence showed, on the one hand, that when 
carts were driven through the lane the foot 
passengers were obstructed, & had to wait until 
the carts had completed their passage, &, on the 
other hand, that for more than forty years past 
barrow carts, sometimes drawn by donkeys or 
ponies, had been continuously used in the lane :— 
Held: (1) the action, being in substance one for 
damages for interference with pltf.’s property, 
could be maintained without the A.-G. being 
made a party ; (2) the user for wheeled traffic was 
in its inception & all along a public nuisance, & 
no length of time could legalise it, &, as regards 
dedication, no one had the power to dedicate even 
with the consent of the local authority.—SHERING- 
HAM URBAN DISTRICT COUNCIL v. HOLSEY (1904), 
91 L. T. 225; 68 J. P. 395; 20 T. L. R. 402; 48 
Sol. Jo. 416; 2L. G. R. 744. 

«innotation :—As to (1) Refd. A.-G. & Spalding R. C. v. 

Garner, [1907] 2 K. B. 480. 

557. Joinder of claim for declaration.] — l[ar- 
WICH CORPN. v. BREWSTER, No. 536, ante. 

Proceedings under private Act.])—See Crown 
PRACTICE, Vol. XVI., p. 489, No. 3715. 
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A. In General. 


558. Churchwardens— At instance of single 
ed = ones v. ROBINSON, No. 299, 
ante. 


559. Person creating nuisance.|—Pltf. claimed 
an injunction to restrain defts. from discharging or 
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k. Nuisance affecting property not 
owned by authority. ly municipal 
corpn. established under Municipal 

ns. Act, 1863, has no right to 
institute on behalf of the public or any 
private individual procce to 
restrain the continuance of a n 
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(1864), 1 W. W. & A’B. 52.—AUS. 


PART IV. SECT. 2, SUB-SECT. 2.—A. 
mil oh age naga a a v. FINN 

W. N. 118.—AUS. 
m. Whether Commanding Officer of 
Curragh Camp.}—IGorE v. 


213 


permitting to pass Bowes or other offensive 

matter through or over their sewage farm, or 

through the outfalls under their control, into a 

certain brook, so as to cause a nuisance to pltf.’s 

premises, & for damages :—Held: deft.’s farm 
produced the nuisance complained of, & pltf. was 
entitled to an injunction & an inquiry as to 
damages.—TAYLOR v. EasT BARNET VALLEY 

LocaL BoarD (1885), 1 T. L. R. 257. 

560. .|—The declaration in effect states 
that an anchor, the property of defts., somehow 
got into a part of the river where it became a 
nuisance to the navigation. The circumstance of 
the anchor being the property of defts. does not 
make defts. liable for the consequences of the 
nuisance, unless it is shown that defts. were the 
persons who committed the nuisance. Here it is 
alleged that the anchor was in a place so as to be 
a nuisance to the navigation, but not that defts. 
committed the nuisance. It is not alleged that 
the obstruction was in a navigable part of the river, 
or that the anchor was negligently placed there, 
but merely that it was removed somehow or other 
(per CuR.).—HANCOCK v. YORK, NEWCASTLE & 
BERwWIcK Ivy. Co. (1850), 10 C. B. 348; 14 L. T. 
O. S. 467; 138 E. R. 140. 

561. Person permitting nuisance — Nuisance 
already existing.]—Defts., a canal co., incorporated 
by Act of Parliament in 1772, & empowered by 
their Act to take water for the purposes of their 
undertaking from a stream then pure, but since 
become polluted by the proximity of numerous 
dwellings, was, with its lessees, whose lease was 
about to expire, indicted for a nuisance, in allowing 
the foul water to stagnate in the basin of their 
canal; & judgment for the Crown was entered up 
against the lessees, who, at the instance of the co., 
had given notice of appeal. Upon an information 
being filed against the co. & their lessees, the co. 
by their answer admitting the polluted state of the 
water, but insisting on a right to use it, however 
foul, & saying they should probably continue to 
draw the water into their canal upon the expiration 
of the lease in April, 1866 :~—Held: it was no 
answer to the prayer for an injunction to say that 
the co. did not pollute the water, they having the 
power to draw it or not into their canal, as they 
pleased.—A.-G. v. BRADFORD CANAL PROPRIETORS 
(1866), L. R. 2 Eq. 71; 35 L. J. Ch. 619; 14 
L. T. 248; 15L.T.9; 14 W. R. 579. 

Annotations :—Consd. A.-G. v. Tod-Heatley, [1897] 1 Ch. 
560. Refd. Saxby v. Manchester & Sheffield Ry. (1869), 
L. R. 4 C. P. 198; Hill v. Metropolitan Asylum Managers 
(1879), 4 Q. B. D. 433; A.-G. v. Wimbledon House Estate 
Co., [1904] 2 Ch. 34. 

562. Duty to prevent.|— A.-G. 
HEATLEY, No. 221, ante. 

563. Nuisance natural & probable effect of 
permission.]|—An owner of a public-house erected 
an urinal in a private passage leading out of the 
street, & enclosed it between doors which he kept 
locked at night. There was a space between the 
line of area railings in the street & the urinal door 
nearest to the street, which space he shut off from 
the street with an iron gate placed flush with the 
line of railings. This gate was never locked. It 
being poe that persons habitually used the 
space between the door & the gate in such a 
manner as to cause to the neighbours a nuisance, 


(1870), I. Rh. 4 C. L. 238.—IR. 


n. Occupier.J—An occupier of land 
is liable to an action by a private 
porsen damaged by a nuisance existing 

from the land if, bei 
@ successor in title, he took the lan 
from his predecessor with an artificial 
nuisance upon it.—Bo.tTon v. KNIGHT, 
[1924] N. Z L. R. 1043.—N.Z. 
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which he took no steps to prevent :—Held: he 
was responsible for such user, it being a probable 
consequence of the manner in which he had 
arranged the premises.—CHIBNALL v. PAUL & SON 
(1881), 29 W. R. 536. 

564. Assembly of crowd.]— INCHBALD v. 
Ce eens INCHBALD v. BARRINGTON, No. 290, 
ante. 

565. -— -] —- CHASE v. LONDON COUNTY 
Counci, & Lesuiz & Co., Lrp. (1898), 62 J. P. 
18 5 147. L. R. 177. 

.|—See Hiauways, Vol. XXVI., pp. 
427-429, Nos. 1472-1485. 

566. Nuisance created by licencee.|——Where 
the occupier of lands grants a licence to another to 
do certain acts on the land, & the licencee in doing 
them commits a nuisance, the occupier may be 
made deft. to a suit to restrain the nuisance.— 
WHITE v. JAMESON (1874), L. R. 18 Eq. 303; 38 
J. P. 694; 22 W. R. 761. 

Annotations :-—Refd. Chibnall v. Paul (1881), 29 W. R. 

536; Winter v. Baker (1887), 3 T. L. R. 569; Phillips 

v. Thomas (1890), 62 L. T. 793; A.-G. v. Tod-Heatley 

(1897), 66 L. J. Ch. 275; A.-G. v. Cory, Kennard ». Cory 

1919), 83 J. P. 221; Kennard v. Cory, [1922] 1 Ch. 265. 

entd. Evans v. Davis (1878), 10 Ch. D. 7473; Tritton v. 

pope eet) 56 L. T. 306; Jenkins v. Jackson (1888), 


--|—See No. 585, post. 
Nuisance arising out of pipe laying operations.)— 
See WATER SUPPLY. 
Nuisance arising out of statutory duty.]—See 
Part III., Sect. 2, sub-sect. 2, C. (c), ante. 

















B. Continuing Nuisance. 

567. Original creator of nuisance — Though no 
power to remove.|]—-The original erector of a 
nuisance is liable in damages to the party injured 
for every continuing nuisance; & it makes no 
difference that the injured party has the power 
himself of abating the nuisance, or that the 
original erector has no means of removing it. 

A building, which was an obstruction to a 
market, was erected under the superintendence & 
direction of defts., on land belonging to a cor- 
porate body, of which they were members. The 
then owner of the market afterwards demised it to 
pltf.:—Held: pltf. might maintain an action 
against defts. as for a continuing nuisance.— 
THOMPSON v. GIBSON (1841), 7 M. & W. 456; 10 
L. J. Ex. 330; 151 E. R. 845. 

Annotations :—Refd. Russell v. Shenton (1842), 3 Q. B. 
449; Clegg v. Dearden (1848), 12 Q. B. 576; Battishill 
v. Reed (1856), 18 C. B. 696; Whitehouse v. Fellowes 
(1861), 10 C. B. N. 8. 765; Dawson v. G. N. & City Ry., 
[1904] 1 K. B. 277; Theyer v. Purnell, [1918} 2 K. 3 
333; Kennard v. Cory, [1922] 1 Ch. 265. entd. Bennett 
v. Bayes (1860), 5 H. & N. 391. 

568. Owner of source of nuisance — Nuisance 
created by previous owner.]|—RoOLFE v. RoLFEe 
(1582), Moore, K. B. 353; 72 BE. R. 624. 
sae ane att i—Reld. Beswick v. Combdon (1596), Moore, 


569. ——— ———.]—-BESWICK v. COMBDON (1596), 
Moore, K. B. 353; Cro. Eliz. 402, 520; 72 B. R. 
624; sub nom. BESWICK v. OMUDEN, Moore, K. B. 


599. 

Annotations :—Refd. Penruddock’s Case (1598), 5 Co. Mep. 
100 b; Palmer v. Poulteney (1695), 2 Salk. 458; Shalm 
v. Pulteney (1696), 1 Ld. Ravin. 76. : ve 


570. Nuisance in existence before posses- 
sion by plaintiff.) — WESTBOURNE v. MORDANT 
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Duty to prevent.}—EWING v. HEWITT rule, an action will lie againet: & 
T who continucs a nuisance w 


(1900), 20 C. L. T. 202; 27 A. R. 
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(1590), Cro. Eliz. 191; 78 E. R. 447; sub nom. 
WESHBOURN & MORDANT’S CaszE, 2 Leon. 103; 


8 Leon. 174. 
Annwitation :—Retd. Thompson v. Gibson (1841), 7 M. & Ww. 
456. 


571. ——.] — Broprr v. SainuarpD, No. 821, 
ante. 

572. Person allowing continuance—Though no 
benefit derived.]|—-A stream, the soil, but not the 
banks, of which belonged to defts., & to the use 
of which pltf. had a right for the working of his 
mill, was obstructed by some person without the 
consent of defts. Defts. gained no benefit thereby, 
& declined to incur any expense, or take any steps 
in removing the obstruction. In an action for 
obstructing & diverting the stream :—Held: there 
was no such wrongful continuance of the obstruc- 
tion on defts.’ part as to render them liable.— 
Saxpy v. MANCHESTER & SHEFFIELD Ry. CoO. 
(1869), L. R.4C. P. 198; 388 L. J.C. P. 153; 19 
LL. T. 640; 17 W. BR. 298. 

Annotations :—Consd. Barker v. Herbort, [1011] 2 K. B. 
633. Apprvd. Job Edwards v. Birmingham Navigations, 
[1924] 1 K. B. 341. 

578. .J—A corpn. which became the 
sanitary authority in their town in 1873, suffered 
sewage to continue to run from a drain in the town 
into pltf.’s canal, by a culvert running through 
pltf.’s property, which created some nuisance & 
some damage to pltf.:—Held: an information 
would lie, & the corpn. were liable to be restrained 
by injunction from continuing such nuisance & 
damage, though they derived no profit from the 
works causing the nuisance. ; 

In the case of a public nuisance, the A.-G. 18 
justified in taking proceedings at the relation of 
any person, whether residing near the nuisance 
or not, & whether interested in the property on 
which the nuisance exists or not.—A.-G. & 
DoMMES v. BASINGSTOKE CORPN. (1876), 45 
L. J. Ch. 726; 24 W. R. 817. 

Annotation :—Reld. Glossop v. Heston & Isleworth L. B. 
(1879), 12 Ch. D. 102. 

574. Duty to prevent.]-——A.-G. vw. 
HEATLEY, No. 221, ante. 

575. .J}—A canal co. owned a canal 
bank & some land beyond it. Adjoining this land 
was a piece of land belonging to certain mine- 
owners which, having been acquired by their pre- 
decessors in title for mining but found useless for 
that purpose, had been left unused & unoccupied 
by its owners. For some years a third person in 
return for payment purported to allow others to 
discharge refuse at first on the canal co.’s land & 
afterwards, without the knowledge or assent of 
the mineowners, upon their land also. The refuse 
was carried over the canal co.’s embankment & 
land & the co. charged a wayleave rent for allowing 
this. Early in 1920 the refuse on the mineowners’ 
land was found to be on fire; in ast 1920, the 
fire was approaching the canal co.’s land, & the 
co., fearing that it might reach to & injure the 
canal, called upon the mineowners to extinguish 
it. Thereupon by agreement between the canal 
co. & the mineowners the canal co. entered upon 
the mineowners’ land & extinguished the fire, & 
the mineowners paid to the canal co. half the 
expense of so doing, without prejudice to the legal 
position of the parties. In an action by the mine- 
owners for a declaration that they were not liable 
to pay any part of the cost of the works under- 
taken & for an order for repayment of the sum paid 
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by them in respect thereof :—Held: plitfs. were 
entitled to succeed on the ground that there was 
no public nuisance, & no evidence that they 
either caused or continued the fire or were guilty 
if any negligence in relation to it.—Jos EDWARDS. 
Lirp. v. BrRMINGHAM Naviaations, [1924] 1 K. B. 
$41; 93 L. J. K. B. 261; 130 L. T. 522; 

T. L. R. 88; 68 Sol. Jo. 501, C. A. 


Annotations :-—Refd. Ilford v. Beal, [1925] 1 K. B. 


VU. Dp. C. 
671; Smith v. G. W. Ry. (1926), 135 L. T. 112. 


C. Joint Nuisance. 


576. Single act not nuisance—Nuisance by com- 
bined acts.)—The acts of several persons may 
together constitute a nuisance, which the ct. will 
restrain though the damage occasioned by the 
acts of any one, if taken alone, would be in- 
appreciable.—THORPE v. Brumritr (1873), 8 
Ch. App. 650; 37 J. P. 742, L. JJ. 

Annotations :—Apld. Lambton v. Mellish, Lambton v. Cox, 
{1894} 3 Ch. 163. Consd. Sadicr v. G. W. Ry., (1895) 2 
Q. . Refd. Fritz v. Hobson (1830), 42 L. T. 225; 
Blair & Sumner v. Deakin, Eden & Thwaltes v. Deakin 
(1887), 657 L. T. 522; A.-G. v. Scott, [1905] 2 K. B. 160. 
577. Single contributor liable.] — 

Where several manufacturers, having their works 

upon a stream, cause a nuisance to a riparian 

owner below them by discharging offensive matter 
into the stream, it is no answer, in an action for 
nuisance brought by the riparian owner against 
one of those manufacturers, for such manufacturer 
to say that the share he contributed to the nuisance 
is infinitesimal & unappreciable. The riparian 
owner is entitled to have the water of the stream 
sent down to him in its original pure condition, & 
has a right to take the manufacturers in detail & 
prevent cach one of them from discharging into 
the stream his contribution to that which becomes 
in the ageregate a grievous nuisance, & which 
causes the damage complained of.—BLaIR & 

SUMNER v. DEAKIN, EDEN & THWAITES v. DEAKIN 

(1887), 57 L. T. 522; 5623. P.327; 3 T. . R. 757. 
578. .}—Where an injury has 

been done to the private rights or a person, 

whether tenant or landlord, that person is entitled 
to damages, although only nominal, & where in 
such a case an injury is apprehended an injunction 
will be granted as against the party in default. 
In an action by N., tenant of a certain farm for 
damages, & an injunction against T., a sanitary 
authority, for polluting pltf.’s stream :—Held: 
pltf.’s private right having been injured he was 
entitled to nominal damages & an injunction 
against T., although T. had only polluted the 

stream in conjunction with others.—NIXON v. 

TYNEMOUTH UNION RURAL SANITARY AUTHORITY 

(1888), 62 J. P. 504, D. C. 

579. .J|—The acts of two or 
more persons may, taken together, constitute such 
a nuisance that the ct. will restrain all from doing 
the acts constituting the nuisance although the 
annoyance occasioned by the act of any one of 
them if taken alone would not amount to a 
nuisance.—-LAMBTON wv. MELLISH, LAMBTON 2. 
Cox, [1894] 3 Ch. 163; 63 L. J. Ch. 929; 71 L. T. 
885; 58 J. P. 835; 43 W. R.5; 10 T. L. R. 600; 
38 Sol. Jo. 647; 8 R. 807. 
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D. Landlords and Tenants. 

See, generully, LANDLORD & TENANT, Vol. XXX., 
pp. 342 et sen.; Vol. XX XI., pp. 1 et sen. 

580. Liability of tenant — Nuisance created by 
landlord.|—Jf a man erect. a mill to the nuisance of 
another, an action will lie against his lessee. 
rape v. HADDON (1619), Cro. Jac. 555; 79 E. R. 
‘Annotations :—Retd. Rosewell v. Prior ition. 

Russell v. Shenton (1842), 3 Q. B. 449: Rich v, Buster- 

field (1847), 16 L. J. C. P. 273; Job Edwards v. Birming- 

ham Canal Navigations (1923), 93 L. J. K. B. 261. 

581. Alternative liability of land- 
lord.|—If tenant for years erect a nuisance, for 
which damages are recovered, & the nuisance is 
continued in the lands of his lessee, an action for 
the continuance of it may be against either.— 
Roswr. v. Prior (1701), Holt, K. B. 500; 12 
Mod. Rep. 635; 90 BE. R. 1175; sub nom. ROSE- 
WELL v. PRIOR, 1 Ld. Raym. 713; 2 Salk. 460; 
6 Mod. Rep. 116. 

Annotations :—Expld. Cheetham »v. Hampson (1791), 4 
Term Rep. 318; Bunsb v. Steinman ate) 1 Bos. & P. 
404. Apld. It. v. Pedley (1834), 3 L. J. M. C. 119. Co 
Thompson v. Gibson (1841), 7 M. & W. 456 ; 
Basterfield (1847), 4 C..B. 783. Distd. Smith v. Kenrick 
1849), 7 C. B. 515. Consd. Gandy v. Jubber (1864), 9 

.& 9. 78 Refd. Todd v. Flight (1860), 9 C. B. N.S. 

377: Mason v. Shrewsbury & Hereford Ry. (1871), 

L. R. 6 Q. B. 578; West Ham Central Charity Board v. 

East London Waterworks Co., [1900] 1 Ch. 624; Bolve- 

dere Fish Guano Co. v. Rainbam Chemical Works, Feld- 

man & Partridge, Ind, Coope v. Same, [1920] 2 K. B. 

487. Mentd. Scott v. Shepherd (1773), 2 Wm. Bl. 892 ; 

Swansborough v. Coventry (1832), 9 Bing. 305: Wheeldon 

v. Burrows (1879). 12 Ch. D. 31. 

582. Nuisance created by tenant.]—(1) A 
person who lets premises with a nuisance upon 
them, & subsequently receives rent, is liable for 
the continuance of the nuisance. 

(2) A landlord is not liable in respect of a new 
nuisance created by his tenant during the term. 

(3) When a landlord Icts premises, the natural 
consequence of the regular use of which is that 
they will become a nuisance unjess properly 
attended to, he is liable if they afterwards become 
a nuisance by such regular use. 

(4) The landlord ought, in such case, either to 
stipulate with his tenants that they will do that 
which is necessary to prevent the premises from 
becoming a nuisance, or to reserve to himself the 
power of entering for the purpose.—R. v. PEDLY 
(1834), 1 Ad. & El. 822; 3 Nev. & M. K. B. 627; 
3L.J.M.C. 119; 110 EB. R. 1422. 

Annotations :—Aa to (1) Consd. Russell v. Shenton (1842), 
3 Q. B. 449; Rich v. Basterfield Le 4C. B. 783; 


R. v. Stephens (1866), L. R. 1 Q. B Distd. Tittert« 
v. Kingsbury Collieries (1911), T. 569. Ref 


2 Salk. 460; 








Riva wv. 





m 

. d. 

R. v. Bradford Navigation Co. (1865), 6 B. & S. 631; 

Hall v. Norfolk, {1900} 2 Ch. 493, sto (2) Consd. Gandy 

vy. Jubbeor (1864), 5 B._& 8. 78. Refd. Francomb v. 

Freeman (1868). 9 B. & S. 8; Gwinnell v. Eamer (1875), 

L. R. 10 C. P. 658; As to (3) Refd. Belvedere Fish Guano 

Co. v. Rainham Chemical Works, Feldman & Partridge, 

Ind, Coope v. Same, [1920] 2 K. B. 487. Generally. Refd. 
Todd v. Flight (1860), 9 C. B. N.S. 377. 


583, ——— Nuisance arising from user by tenant 
—Premises let with source of nuisance.]—In case 
for a nuisance occasioned by drains on the pre- 
mises belonging to deft. & adjoining the premises 
of pitf., the declaration alleged that deft. was the 
owner & proprietor of the drains, & that he ought 





Annotations :—Consd. Sadler v. G. W. Ry., [1895] 2 Q. B. to have kept them cleansed, & have prevented the 
ee Refd. Husey v. Bailey (1895), 11 i rR. re accumulation of filth from running into the 
asa, v. Scott, (1905) 2 K. B. 160. dwelling-house of pltf., but neglected to do so, 

= 79a. ——— ——.|—-SADLER wv. GREAT whereby. etc. :—Held: the declaration was bad, 
ESTERN Ry. Co., No. 644, post. as it did not show that deft. was the occupier of 

PART IV. prod ete: prima 2.—D. attor the tenancy | in created, the tenant 239.—SCOT. 

tenant.J—If the nuisance (1872 ), $2 U. C. R. 324.—CAN. sy fae ie lintle for dati tee 
aanbaG the time of let » both 582 ii. —— ——.} HomzE v. KEtso  oreated on his land, although he 8s 
owner are lable. If it arises LoocaL AUTHORITY (1876), 3 Couper, not in actual occupation of it, & 
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Sect. 2.—Civil proceedings: Sub-sect. 2, D., B. & 
F.; sub-sect. 3, A.) 


the drains, & the nuisance was not shown to be of 

& permanent or continuing character.— RUSSELL 

v. SHENTON (1842), 38 Q. B. 449; 2 Gal. & Dav. 

573; 11 L. J. Q. B. 289; 6 Jur. 1083; 114 E. R. 

579. 

Annotations :-—Apld. Chauntler v. Robinson (1849), 4 Exch. 
163. Refd. ‘todd v. Flight (1860), 9 C. B. N. S. 377; 
Gwinnell v. Kamer (1875), L. R. 10 C. P. 658 ; Humphries 
v. Cousins (1877), 2 C. P. D. 239; Nelson v. Liverpool 
Brewery Co. (1877), 2 C. P. D. 311. 
584. -| — Although the owner of 

property may, as occupier, be responsible for 
injuries arising from acts done upon that property 
by persons who are there by his permission, 
though not strictly his agents or servants, such 
liability attaches only upon parties in actual 
possession. 

Where an action was brought against A., the 
owner of premises, for a nuisance arising» from 
smoke issuing out of a chimney, to the prejudice 
of pltf. in his occupation of an adjoining messuage, 
on the ground that A., having erected the chimney, 
& let the premises with the chimney so erected, 
had impliedly authorised the lighting of a fire 
therein :—Held: (1) the action would not lie; 
(2) inasmuch as the premises were in the occupa- 
tion of B. a tenant, at the time the fires were 
lighted, A. was entitled to a verdict on a plea of 
*“not possessed,”’ the allegation as to possession, 
having reference to the time when the nuisance 
complained of was committed, & not to the time 
at which the chimney was erected.—RICH v. 
BASTERFIELD (1847), 4 C. B. 783; 16 L. J. C. P. 
2733; 9 I. T. O. S. 77, 356; 11 Jur. 696; 136 
i. R. 715. 

Annotations :—As to (1) Consd. Todd ». Flight (1860), 9 
C. B. N.S. 377; Brown v. Bussell, Francomb v. Freeman 
(1868), L. RK. 3 Q. B. 251; Barker v. Herbert, [1911] 
2 K. B. 633. Refd. Simpson v. Savage (1856), 1 C. B. 
N.S. 347; Gandy v. Jubber (1864), 5 B. & S. 78; Winter 

v. Baker (1887), 3 T. L. R. 569. 48 to (2) Distd. Harris v. 

James (1876), 45 L. J. Q. B. 544. Refd. 2. v. Bradford Navi- 

gation Co. (1865), 6 B. & S. 631; Hall v. Norfolk, [1900] 

2 Ch. 493; Rainham Chemical Works v. Belvedcre Fish 

Guano Co., [1921] 2 A. C. 465. Generally, Refd. A.-G. v. 

Cory, - Cory (1919), 83 J. P. 221. Mentd. 

: - W. Ry., Hobbit v. Same (1849), 4 Exch. 

244; Hole v. Barlow (1858), 4 Jur. N.S. 1019; Bamford 

v. Turnicy (1862), 3 B. & S. 66; White v. Jameson (1874), 
L. li. 18 Eq. 303; Hope v. Walter, [1900) 1 Ch. 257. 
585. Nuisance authorised by landlord’s 

licence.]——A.-G. v. Kmxk (1896), 12 T. L. R. 514, 

















"586. Liability of landlord — Premises let with 
nulsance.|—R. v. PEDLY, No. 582, ante. 
587. -]—Ricu v. BASTERFIELD, No. 


584, ante. 
-]—The owner of property who 











588. 


constructs a sewer upon it in an imperfect manner, 
& who afterwards lets part of the property to 
another person, continuing the sewer in its 
imperfect state, is liable for damage occurring 
to the property so let, from the insufficient 
construction of the work.—ALSTON v. GRANT 
(1854), 3 E. & B. 128: 2C. L. R. 933; 23 L. J. 











NUISANCE. 


Q. B. 163; 22 L. T. O. S. 221; 18 Jur. 382; 
2 W. R. 161; 118 BE. R. 1089. 


Annotation :—Refd. Hargioves, Aronson v. Hartop (1105), 
74L. J. K. B. 233. 


589. Nuisance created by tenant—Autho- 
rised by lease.]—A. let to B. a field for the purpose 
of its being worked asa lime quarry. The ordinary 
way of getting the limestone was by means of 
blasting, & A. authorised the quarrying of the stone 
& the erection of lime kilns in the field. A 
nuisance was caused to the adjoining occupier 
by the blasting & by the smoke from the kilns, 
& he brought an action against both A. & B. 
On demurrer by A. :—Held: the landlord was 
liable, although the nuisance was actually created 
by the act of his tenant, because the terms of the 
demise were an authority from him to B. to create 
the nuisance, which was therefore the necessary 
consequence of the mode of occupation con- 
templated in the demise.—IIARRIS v. JAMES 
vee L. J. Q. B. 545; 35 L. T. 240; 40 


Annotations :——Reld. Phillips v. Thomas (1890), 62 L. T. 
793; A.-G. v. Cory, Kennard v. Cory (1919), 83 J. P. 
221; Rainham Chemical Works v. Belvedere Fish Guano 
Co., [1921] 2 A. C. 465. 


590. -|—In a lease of two rooms 
in a building there was a covenant in the usual 
terms by the lessor for quiet enjoyment. The 
lessor subsequently let a large room above these 
two rooms to S. for thirty shillings a week, for 
the purpose of being used for dancing classes & 
entertainments. The lessee of the two rooms 
below complained of a nuisance occasioned by 
this user of the room in respect of (a) noise & 
vibration, & (b) offensive behaviour on the stair- 
case by persons who frequented the room, & 
brought an action against his lessor & S., claiming 
an injunction :—-Held: (1) neither of defts. were 
legally liable for the nuisance upon the stair- 
case; & neither of the nuisances rendered the 
lessors liable as for a breach of the covenant for 
quiet enjoyment; (2) both defts. were liable 
under the general Jaw for the nuisance as to noise, 
in respect of which pltf. was entitled, under the 
circumstances, to nominal damages, but not to 
an injunction._-JENKINS v. JACKSON (1888). 40 
Ch. D. 71; 58 L. J. Ch. 124; 60 L. T. 105; 
37 W. R. 253; 4 T. L. R. 747. 














| Annotations :—As to (2) Refd. Barber v. Fenley, [1893) 


2 Ch. 447; Jacger v. Mansions Consolidated (1902), 

. T. 690; Williams v. Gabriel, (1906] 1 K. 3B. 155; 
Phelps v. City of London Corpn., [1916] 2 Ch. 255; A.-G, 
vw. Cory, Kennard v. Cory (1919), 83 J. P. 221. 


591. Lease with knowledge of probable 
nuisance.|—A man is not in general liable for 
nuisances committed by his tenant, but B. [the 
landlord] was a party to these nuisances in the 
sense that he had let the yard knowing that it 
was to be used for these shows, & after it had been 
let for one week he had again let it, knowing well 
what had been done in the meantime. The in- 
junction must therefore go against both defts. 
(KEKEWICH, J.).—WINTER v. BAKER (1887), 3 
T. L. R. 569. 

Annotation :-—Retd. Jenkins v. Jackson (1888), 40 Ch. D. 71. 














although the nuisance is created by |let the premises; 
strangers, if he allows or assents to continue 
it.—-ELLIOTT v. KRENCHLEY, 3 J. R. 
N. 8S. 9.—N.Z. teenie causing 
see i pay of ee ee 1 
ot wi nuisance. )—McEw aT : 

v. MILLS (1865), 4 W. W. & A’B. lis. AUS. 
—AUS. 

686 if. -}—An owner of 
premises subject to a term with a 


nuisance upon them is Hable for such 
nuisances only (1) where the nuisance 


was in existence at the time when he 686 v. 





the nuisance; or (3) whcre 
he is under a covenant to repair the 


ILLIAMSON v. FRIEND (1901), 1 8. R. 
N.S. W. 133; 18 N 


586 ill, ———- ———-.]—-Cu 
(1924), 27 W. A. L. R. 62.—AUS." 
586 iv. entree! ——,J—R. 
(1872), 32 U. C. R. 324.—CAN. 
——.)—CROWELL U. 





or (2) where he rCgedee (1906), 1 E. L. R. 169.— 


586 vi. -J—If land is let 
with a nuisance on it, known, or which 
ought to have been known, to the 
landlord to be in existence at the time 
of the letting, & there is no contract 
between the jandlord & tenant that 
the tenant is to get rid of the nuisance, 
then the landlord as well as the tenant 
is liable for the continuance of the 
nuisance during the tenancy.—WIN- 
peur ee (1895), 15 N. Z. L. 2. 








the nuisance.— 


Ss. W. W.N, 82. 


LL v. GREEN 
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Part 1V.—REMEDIES. 


See, also, LANDLORD & TENANT, Vol. XXX., 
_. 610, No. 1656; Vol. XXXI., pp. 344 ef seq. ; 

IGHWAYS, Vol. XXVI., pp. 413 seq. ; 
BouNDARIES, Vol. VII., pp. 281 et seq. 


E. Contractors and their Servants. 
See Mastrr & SERVANT, Vol. XXXIV., pp. 
155-167, Nos. 1216-1298. 


F. Public Bodies. 

See, generally, CORPORATIONS, Vol. XIII., pp. 
398-408, Nos. 1216-1285; Locat. GOVERNMENT, 
Vol. XXXITI., pp. 21-28, Nos. 88-132. 

See Highways, Vol. XXVI., pp. 398-410, Nos. 
1239-1310 ; pp. 571-588, Nos. 2631-2782 ; PUBLIC 
AUTHORITIES & PUBLIC OFFICERS; PUBLIC 
HEALTH ; SEWERS & DRAINS. 


SUB-SECT. 3.—DEFENCES. 
A. In General. 


592. Abatement before action brought.|—-In an 
action on the case for a nuisance, it is no plea to 
say that it was removed by pltf. before action 
brought.— KENDRICK v. BARTRAM (1677), Freem. 
K. B. 230; 2 Mod. Rep. 253; 89 EH. Wt. 164. 

593. Acquiescence by plaintiff..ANon. (1709), 
2 Eq. Cas. Abr. 522; 22 BB. lt. 441. 

Annotations :—Apld. Williams v. Jersey (1841), Cr. & Ph. 91. 

Refd. McManus v. Cooke (1887), 35 Ch. D. 681. 

594. -.|—A party may so encourage another 
in the erection of a nuisance as to give the adverse 
party an equity to restrain him from recovering 
damages at law for such nuisance when completed. 
—-WILLIAMS v. JERSEY (EARL) (1841), Cr. & Ph. 
i 10 L. J. Ch. 149; 5 Jur. 426; 41 KE. BR. 424, 
Annotations :—Mentd. Smith v. Kay (1859), 7 H. L. Cas. 751 ; 

Osborne v. Bradley, |1903] 2 Ch. 446. 

595. Caused by plaintiff’s own act.|—An action 
for a nuisance to a house cannot be maintained 
for that which was no nuisance to the house before 
& new window was opened in it by pltf., & which 
becomes a nuisance only by that act.—LAWRENCE 
we a (1814), 3 Camp. 514; 170 HK. R. 1465, 


596. Accident.] — Hiaccins v. BuRMAN (1837), 
1 Jur. 217. 

597. Default of third party—-No defence to 
action.]—Declaration in case, alleging that pltf. 
was reversioner of a house, garden, & premises, 
then occupied by his tenant B.; that deft. was 
possessed & in the occupation of a close near to 
the house, etc.; & that before & at the time, etc., 
there was a watercourse in the close, & deft., 
by reason of his possession of the close, ought to 
have scoured & kept open the watercourse so often 
a8 Was necessary, to prevent the water from being 
obstructed, & from running out of the watercourse 
unto, into, & under the house, etc. Breach, 
deft., during the tenant’s occupation, wrongfully 
permitted the watercourse to be obstructed for 
want of proper cleansing, insomuch that the water 
was penned back, & ran into & damaged the said 
house, to the injury of pltf.’s reversion. Plea, 
that a wall, parcel of pitf.’s said premises, was 
situate near to the said watercourse & to deft.’s 
close ; &, by reason of the said wall being, through 
the neglect of B., the tenant in that behalf, ruinous, 
etc., part of the said wall, near to the said water- 





PART IV. SECT. 2, SUB-SECT, 3.—A. 


593 i. Acquiescence 0D laintiff.} 
PEMBROKE TOWNSHIP a Gone. 


O. R. 503.—CAN. 
vw. Ry. Co. 


CANADA CENTRAL Ry. Co. (1882), 3 


593 ii. ———.]}—SANSON v. NORTHERN 
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course, before & at the times, etc., fell down, &, 
by means thereof, rubbish, etc., being part of the 
materials, fell into the watercourse, & the same 
was thereby choked up as in the declaration, 
& the water for a short time unavoidably was 
penned back, etc., & ran out, as in the declaration 
mentioned. Averment, that deft., in a short 
& reasonable time, after he had notice that the 
watercourse was so choked up, etc., & before action 
was brought, viz. on, etc., cleansed out the same, 
so that the water flowed as it ought to do :—Held: 
the alleged default of the tenant was no answer, 
the plea not showing that the owners & occupiers 
of the estate for the time being were bound to 
repair the wall which fell, & deft. could not excuse 
himself by averring that he repaired as soon as 
he had notice of the injury, for he became liable 
at the time when the injury occurred. So if he 
had alleged that he repaired as soon as possible 
after the injury.—BELL v. TWENTYMAN (1841), 
1 Q. B. 766; 1 Gal. & Dav. 223; 10 L. J. Q. B. 
278; 6 Jur. 366; 113 E.R. 1324. 
Annotations :—Consd. Carstairs v. payer (1871), L. R. 6 
Kxch. 217. Refd. Taylor v. Stendall (1845), 5 L. T. 0. S 


214; Humphries v. Cousins (1877), 2C. P. D.239. Mentd. 
Goodhart v. Hyett (1883), 25 Ch. D. 182. 
p. 284, 


.}—See BOUNDARIES, Vol. VII., 
No. 141; Hiauways, Vol. XXVI., p. 430, No. 
1498; SewERsS & DRAINS; WATERS & WATER- 
COURSES ; WATER SUPPLY. 

598. Leave & licence.]|—In case, for an injury 
to plitt.’s reversion, by destroying a chimney, etc., 
parcel] of pltf.’s messuage, pltf. was allowed, after 
the expiration of the term following the appear- 
ance of deft. to add counts. for removing 
deft.’s messuage without shoring up pltf.’s 
messuage, whereby pltf.’s chimney, which was 
entitled to the support of deft.’s messuage, was 
damaged, & for unskilfully pulling down deft.’s 
messuage, whereby the chimney of pItf.’s messuage 
was injured. Deft. was allowed to plead to the 
whole declaration, leave & licence.—-LANGFORD v. 
Woops (1844), 7 Man. & G. 625; 8 Scott, N. R. 
369; 3L. T. O.S. 182; 135 KE. R. 251. 

599. Act done to prevent unlawful act by 
plaintiff.|—The declaration stated that pltf. had 
land on which there were grouse, & that deft., 
with intent to frighten them, & to prevent pltf. 
from shooting them, unlawfully fired guns so as 
to be a nuisance, & thereby frightened away & 
prevented pltf. from shooting them. ~- Deft. 
pleaded that the Duke of R. possessed land 
adjoining pltf., & that pltf. had fraudulently 
enticed the grouse off the land, by placing corn 
on his own land, & deft., as the servant of the 
Duke of R., committed the grievances to prevent 
pltf. enticing other grouse from the Duke of R.’s 
land :—Held: declaration was good, & the plea 
bad.—IBoTTSON v. PEAT (1865), 3 H. & C. 644; 
159 E. R. 684; sub nom. IBBOTSON v. Prat, 
6 New Rep. 124; 34 L. J. Ex.118; 12 L. T. 313; 
29 J. P. 344; 11 Jur. N.S. 394; 13 W. R. 691. 
Annotation :—Refd. Allen v. Flood, [1898] A. C. 1. 

600. Act authorised by local authority — No 
defence to action.|—-A corpn. being the conserva- 
tors of a river, & owners of the soil between high 
& low water mark, cannot authorise a lessee to 
erect a wharf there, which produced inconvenience 
to the public in the use of the river for the purposes 
of navigation.—R. v. GROSVENOR (LORD) (1819), 
2 Stark. 511, N. P. 


Annotations :—Refd. R. v. Shepard (1822), 1 L. J. O. S. 
K. B. 45; R.v. Ward (1836), 4 Ad. & El. 384. 





e e 


693 ili, ———.]—DICKISON v. MoRN- 
INGTON TRAMWAY Co., Lirp. (1887), 
6 N. Z. L. R. 126.—N.Z. 
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Sect. ate proceedings: Sub-sect. 3, A., B., C., 








601. -}—The mere consent of a 
highway authority to an obstruction or encroach- 
ment upon the highway is ineffectual for the pur- 
pose of legalising that obstruction or encroach- 
ment.— HARVEY v. TRURO RURAL CoUNCIL, [1903] 
2 Ch. 688; 72 L. J. Ch. 705; 89 L. T. 90; 68 
J. P. 51; 52 W. R. 262; 19 T. L. BR. 576; 1 
L. G. R. 758. 

Annotation :—Mentd. Chippendale v. Pontefract R. D. C. 

(1907), 71 J. P. 231. 

-+-See Highways, Vol. XXVI., pp. 440, 
441, Nos. 1572-1576. 

Reasonable user of property.|—See Part II., 
Sect. 11, sub-sect. 3, ante. 

Permission of lord of manor.|—See CorpyHOLDs, 
Vol. XITI., p. 147, No. 1880. 





B. Statutory Authority. 


See PuBLIC AUTHORITIES; Statrutres & Titles 
passim. 

C. Prescriptive Right. 

See EASEMENTS, Vol. XIX., pp. 57, 59, 63, 69, 
70, 73, 146, 147, 155-159, 178, 179, 186, Nos. 323, 
324, 335, 361, 402-406, 430, 999, 1004, 1071-1101, 
1289-1297, 1364. 

602. No defence to public nuisance.|—It is an 
indictable offence for stage coaches to stand 
plying for passengers in the public streets. 

“The King’s highway is not to be used as a 
stable yard. It is immaterial how long the practice 
may have prevailed, for no length of time will 
legitimate a nuisance”? (LORD ELLENBOROUGH, 
C.J.).—R. v. Cross (1812), 3 Camp. 224; 170 
E. R. 1862, N. P. 


Annotations :—Consd. Barber v. Penley, [1893] 2 Ch. 447. 
Refd. R. v. Carlile (1834), 6 C. & P. 636; Rich v. Baster- 
field (1847), 16 L. J. C. P. 273 ; Walker ». Brewster (1867), 

. R. 5 Hq. 25; Brackenborough v. Thorseby (1869), 
33 J. P. 565; Merccr v. Woodgate (1869), 34 J. P. 261; 
Harris v. Mobbs (1878), 3 Ex. D. 268; Fritz v. Hobson 
(1880), 14 Ch. D. 542; Wilkins v. Day (1883), 12 Q. B. D. 

110; A.-G. v. Brighton & Hove Co-op. Supply Assocn., 

[1900] 1 Ch. 276; Butterworth v Yorkshire (W. lh.) 

Rivers Board (1908), 78 L. J. K. B. 203. 


603. J—A.-G. v. BARNSLEY CORPN., [1874] 
W. N. 37,1. C6. & L. JJ. 

——.}| See, also, Hiauways, Vol. XXVI., 
p. 441, Nos. 1580-1587. 


D. Crown Grant. 


604. No defence to public nuisance.|—Where a 
part of the sea coast or shore, being the property 
of the Crown, & giving jus privatum to the King, 
is granted to a subject for uses, or to be enjoyed 
80 as to be detrimental to the jus publicum therein, 
such grant is void as to such parts as are open to 
such objection, if acted upon so as to effect nuisance 
by working injury to the public right; or it is a 
grant which does not divest the Crown or invest 
the grantee. Semble: grants of the Crown for 
the benefit of the King, by augmenting the revenue, 
founded on inquisition ad quod bonum, must be 
conformable with the finding, must be for the 
advantage of the Crown, must be acted upon 
promptly, must be upheld by possession & enioy- 
ment, & the grantees must fulfil all continuing 
considerations, or the right of possession will not 
eps thereby from the Crown. Buildings, erec- 

ions, & inclosures between the high & low water 
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VITHAL (1894), I. L. R. 
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602 iv. ——.}—GirrorRpD v. HARE 


NvISANCE. 


marks in the harbour of Portsmouth, interrupting 

the flux & reflux of the tide, abated by decree of 

the Ct. of Exch. as a nuisance, where made under 

the sanction & authority of the corpn. having a 

grant from the Orown by charter.—A.-G. v. 

PARMETER (1811), 10 Price, 378; 147 BE. R. 845; 

affd. sub nom. PARMETER v. A.-G. (1813), 10 Price, 

412, H. L. 

Annotations :—Refd. A.-G. v. Lonsdale (1868), L. R. 7 Ea. 
377. Mentd. A.-G. to Prince of Wales v. St. Aubyn 
(1811), Wight. 167; Jewison v. Dyson pee 6 State Tr. 

N.S. 1; G. v. Chambers (1854), De G. M. G. 
206; R. ». Cunningham, Brown & Sumners (1859), 
28 L. J. M.C. 66; A.-G. v. Simpson, [1901] 2 Ch. 671. 
605. ——.]—-A.-G. v. BURRIDGE, PORTSMOUTH 

HARBOUR Caspr, No. 16, ante. 

606. ——.)—A weir appurtenant to a fishery, 
obstructing the whole or part of a navigable river, 
is legal, if granted by the Crown before the com- 
mencement of the reign of Edward I. Such a 
grant may be inferred from evidence of its having 
existed before that time. If the weir, when so 
first granted, obstruct the navigation of only a 
part of the river, it does not become illegal by 
the stream changing its bed, so that the weir 
obstructs the only navigable passage remaining. 
Trespass for breaking down a weir appurtenant 
to a fishery. Justification, that the weir was 
wrongfully erected across part of a public & 
navigable river, the Severn, where the King’s 
subjects had a right to navigate, & that the rest 
of the river was choked up so that defts. could 
not navigate witbout breaking down the welr. 
Replication, that the part where the weir stood 
was distinct from the channel where the right of 
navigation existed, & was not a public navigable 
river. Rejoinder, that the part was a part of 
the Severn, & the King’s subjects had a right to 
navigate there when the rest was choked up, & 
that the rest was choked up. Surrejoinder, 
traversing the right :—Held: where the Crown 
had no right to obstruct the whole passage 
of a navigable river, it had no right to erect a 
weir, obstructing a part, except subject to the 
rights of the public; & therefore, in such a case, 
the weir would become illegal upon the rest of the 
river being so choked that there could be no 
passage elsewhere.— WILLIAMS v. WILCOX (1838), 
8 Ad. & El. 314; 3 Nev. & P. K. B. 606; 1 Will. 
Woll. & H. 477; 7L. J. Q. B. 229; 112 E. R. 
857. 

Annotations :—Refd. Free Fishers & Dredgers Whitatablo 
Co. v. Gann (1863), 13 C. B. N. 8. 853; A.-G. v. Lonsdale 
(1868), L. R. 7 Eq. 377: Simpson v. A.-G., [1904] A. C. 

. Mentd. R. v. United Kingdom Electric Telegraph 

Co. (1862), 2 B. & S. 647, n.; Rollo v. Whyte (18638), 

8 B. & S. 116. 


607. -.|— The bed of all tidal navigable 
rivers & of all arms of the sea is in the Crown, 
but is so for the benefit of the subjects. The 
right of navigation belongs, by law, to all the 
subjects of the realm, & the right to anchor is 
a necessary part of the right to navigate. This 
right never could have been interfered with by 
grant from the Crown. 

The grant of an oyster bed in an arm of the 
sea below low water mark, must have been taken 
by the grantee, subject to the public right of 
navigation ; & he cannot now, in respect of bis 
ownership of the soil, make any demand, even 
if expressly granted to him, which in any way 
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interferes with the enjoyment ot this public right. 
—GANN v. WHITSTABLE FREE FISHERS (1865), 
11 H. L. Cas. 192; 20 0. B. N.S.1; 5 New Rep. 
482; 35 L. J.C. P. 29; 12 L. T. 150; 29 J. P. 
243; 18 W. R. 589; 2 Mar. L. C. 179; 11 E.R. 
1805, H. L.; revag. 8. C. sub nom. WHITSTABLE 
shane ata v. GANN (1863), 13 C. B. N. 8. 853, 
x. 


Annotations :-—Reld. Jolliffe v. Wallasey L. B. (1873), 
L. R. 9 C. P. 62; Denaby & Cadeby Main Collieries v. 
Anson, (1911) 1 K.B.171. Mentd, Bridgwater’s Trustees 
v. Bootle Surveyors (1866), 7 B. & S. 348; Holford ». 
George (1868), L. R. 3 Q. B. 639; Foreman v. Whitstable 
Free Fishers & Dredgers (1869), L. R. 4 H. L. 266; BR. 
v. Keyn (1876), 2 Ex. D. 63; Sutton Harbour Improve- 
ment Co, v. Plymouth Town Grdns. (1890), 63 L. T. 772; 
The Bien, {1911] P. 40. 


E. Self Protection against Extraordinary Danger. 


608. Defence to action-— Mischief caused to 
neighbour’s property—Protection against antici- 
pated flood.|——Where comrs. of sewers acting bund 
fide for the benefit of the levels for which they were 
appointed, erected certain defences against the 
inroads of the sea, which caused it to flow with 
greater violence against, & injure the adjoining 
land not within the levels :—Held : they could not 
be compelled to make compensation to the owner 
of the land, or to erect new works for his protection ; 
for all owners of land exposed to the inroads of 
the sea, or comrs. of sewers acting for a number 
of landowners, have a right to erect such works 
as are necessary for their own protection, even 
although they may be prejudicial to others. 
R. v. PAGHAM, Sussex SEWERS Comres. (1828), 
8B. & C.355; 2Man. & Ry. K. B. 468; 108 E.R. 
1075; sub nom. R. v. Bognor SEwERS Comrs., 
6L. J. 0.8. K. B. 338. 

Annotations :—Apld. Maxcy Drainage Board v. G. N. Ry. 

(1912), 106 L. 'T. 429. Refd. RK. v. ‘Trafford (1831), 

1 B. & Ad. 874; Smith v. Kenrick (1849), 7 C. B. 515; 
Whalley v. L. & Y. Ry. (1884), 13 Q. B. D. 131; Gerrard 
v. Crowe, [1921] 1 A. C, 395. Mentd. A.-G. v. Lonsdale 
(1868), L. R. 7 Eq. 377; Hudson v. Tabor (1877), 2 
Q. B. D. 290. 

609. -] — Defts., owners of a 
canal, being threatened by an overflow of flood 
water from a neighbouring river, & fearing damage 
to their premises situated on the banks of the canal, 
placed across it, at a point above their premises, 
planks reaching from the bottom of the canal to 
the coping stone, which was some inches higher 
than the surface of the canal water. The flood 
water afterwards broke into the canal at a point 
above the barricade of planks, & oppusite to pltf.’s 
premises, which were also situated on the banks 
of the canal above the premises of defts., &. being 
penned back by the planks, the water rose in the 
canal until it flooded pltf.’s premises. In an 
action brought to recover damages for the injury 
so caused :—Held: defts. were not liable, on the 
ground that the water which did the mischief 
was not brought there by them, & there is no duty 
on the owners of a canal analogous to that on the 
owners of a natural watercourse, not to impede 
the flow of water down it.—NIELD v. LONDON & 
NORTH WESTERN Ry. Co. (1874), L. R. 10 Exch. 
4; 44L. J. Ex. 15; 23 W. R. 60. 


Annotations :—Apld. Maxey_Drainage Board v. G. N. Ry- 
ettTh 106 L. 'I'. 429. Refd. Whalley v. L. & Y. uy 
ve , 13 Q. B. D. 131; Gerrard v. Crowe, [1921] 1 A. C. 


610. ——_ ——— ———.]—-RIpGE v. MIDLAND Ky. 
Co., No. 394, ante. 
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with damage by water used for a 
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611. -] — Defts., a railway co., 
were the owners of a piece of land which was 
situated near their line & was liable to flooding 
in wet weather. In order to prevent this they 
raised an embankment round two sides of the land 
which had the effect of diverting the water from 
coming upon it. As a result of deft.’s works 
flood water which would otherwise have flowed 
on to their land but which never in fact came upon 
it flowed on to land of pltfs. & injured their pro- 
perty. In an action to recover damages for the 
injury so caused :—Held: defts. as owners of 
the land were entitled provided they used reason- 
able care & skill & adopted reasonable & usual 
means for the purpose to do what was necessary 
to protect their land from damage by anticipated 
flood, & these conditions having been fulfilled 
the damage sustained by pltfis. was damnum absque 
injuria for which no action would lie.—Maxry 
DRAINAGE BOARD v. GREAT NORTHERN Ry. Co. 
(1912), 106 L. T. 429; 76 J. P. 236; 10 L. G. R. 
248; sub nom. MASSEY DRAINAGE BOARD v. 
GREAT NORTHERN Ry. Co., 56 Sol. Jo. 275, D. C. 
Annotation :—Refd. Gerrard v. Crowe, {1921} 1 A. C. 395. 


612. .|—Applt. & resps. owned 
lands upon opposite sides of a river. en the 
river was in flood & rose higher than its bank 
some of the flood water used to flow over resps.’ 
land, ultimately finding its way back to the river. 
Resps. erected an embankment from a point on 
their land about half a mile from the river diagon- 
ally to its bank, with the object of protecting their 
lands behind the embankment. The water flowing 
over applts.’ land in time of heavy flood was 
thereby increased. Applt. sued resps. for damages 
& an injunction. It was not proved that any 
flood channel was obstructed, or existed, or that 
there was any ancient or rightful course for the 
flood waters across resps.’ land :—Held: the 
action could not be maintained.——-GERRARD v. 
CROWE, [1921] 1 A. C. 395; 90 L. J. P. C. 42; 
124 L. T. 486; 37 T. L. R. 110, P. C. 

613. ———- ———.]—The abatement of a 
nuisance by a private individual is a remedy 
which the law does not favour. 

By a local Act of 1843 a canal constructed under 
previous local Acts by canalising a river was 
vested in applts., who were required by the Act 
to keep the navigation & locks, & all works to 
be thereafter executed for the improvement 
thereof, in an efficient state for the traffic thereon. 
In 1912 applts. raised the coping on both sides of 
one of their locks & the banks behind it to prevent 
the lock from being flooded. Resps., adjacent 
landowners, objected that the effect of these 
works was to pen back the water in the part of 
the canal above the lock & to occasion the flooding 
of their lands, & in consequence of these objections 
applts. removed the coping without prejudice 
to their rights, but they did not reduce the height 
of the banks. In 1924 during a heavy flood 
resps., without notice to applits., cut away a 
portion of these banks to allow the flood water 
to escape. In an action by applts. for an injunc- 
tion to restrain resps. from interfering with the 
banks, resps. justified their acts as having been 
done in the abatement of a nuisance caused by 
appits. in raising the banks :—Held: there being 
no evidence of negligence, applts., in constructing 
works in the exercise of their statutory powers 
for the protection of their navigation, were not 
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liable for the flooding of resp.’s lands; &, assuming 
that the raising of the banks & the resultant 
flooding constituted a nuisance, the course pursued 
by resps. was not justified.—LaGAN NAVIGATION 
Co. v. LAMBEG BLEACHING, DYEING & FINISHING 
Co., [1927] A. C. 226; 06 L. J. P. C. 25; 136 
L. T. 417; 91 J. P. 46, H. L. 
Driving away locust swarm. |- 

In an action by applt. (inter alia), for damage 
caused by resps., who were adjoining proprietors, 
in that they drove from without his boundary 
fence a swarm of locusts away from their own 
lands & in the direction of his cultivated lands :— 
Held: resps. were entitled to drive the locusts 
away as a measure of self-protection & were not 
responsible for the consequences.—GREYVENSTEYN 
v. HATTINGH, [1911] A. C. 355; 80 L. J. P. C. 
158; 104 L. T. 360; 27 T. L. R. 358, P. C. 
Annotations :-—Refd. Gerrard v. Crowe, [1921] 1 A. C. 395. 

Mentd. Singleton Abbey (Owners) v. Paludina (Owners), 

The Paludina (1926), 95 L. J. P. 135. 
Escape of water—Principle of Rylands v. 
Fletcher.]~-See Part III., Sect. 2, sub-sect. 2, 
A. (e), ante. 





EF. Act of God. 


615. Defence to action.]|—Case on the custom 
of the realm lics against a man for damage done 
by a fire he has lighted in his field ; unless such 
damage was occasioned by the act of God.— 
TURBERVILLE v. STampPe (1697), 1 Ld. Raym. 
264; 1 Com. 82; Comb. 459; Holt, K. B. 9; 
12 Mod. Rep. 152; 1 Salk. 13; Skin. 681; Carth. 
425; 91 BE. R. 1072. 

Annotations :—Apld. Vaughan v. Menlove (1837), 3 Bing. 
N. C. 468. Reid. Canterbury v. A.-G. (1843), 1 Ph. 
306; Filliter v, Phinpard (1847), 11 Q. B. 347; Smith 
v. Kenrick (1849), 7 C. B. 515; Vaugban v. Taff Vale Ry. 
(1860), 2 L. T. 394; Williams v. Jones (1865), 13 L. T. 
300; It. v. Stephens (1866), 7 B. & 8S. 710; Jones v. 
Festiniog Ry. (1868), L. R. 3 Q. B. 733; Crowhurst v. 
Amersham Burial Board (18738), 4 Ex. D. 5; Musgrove 
v. Pandelis, [1919] 2 K. B. 43. entd. Brucker v. Fromont 
(1796), 6 Term Rep. 659; McManus v. Crickett (1800), 
1 Hast, 106; Huzzey v. Field (1835), 2 Cr. M. & R. 432; 
Lyons v. Martin (1838), 1 Will. Woll. & H. 500; Patten 
v. Rea (1857), 2 C. B. N. S. 606; Limpus v. London 
Gencral Omnibus Co. (1862), 1 H. & C. 526; Burns v. 
Poulson (1873), 29 L. T. 329; Lloyd v. Grace, Smith, 
(1911] 2 K. B. 489. 

616. -|—Defts., under the powers conferred. 
upon them by Metropolis Management Act, 1855 
(c. 120), ss. 135, 136, constructed, & properly 
contructed, a sewer having its outfall at Deptford 
Creek, a little above pltf.’s coal wharf, with water 
gates which it was the duty of the person in charge 
of them to open when the water within them 
became eight feet deep, a depth which was reached 
only in heavy rainfalls. On Aug. 29, 1879, there 
was an exceptionally heavy rainfall, & it became 
hecessary to open the water gates to prevent a 
large district from being flooded. This having 
been done, & the rain increasing in violence, the 
rush of water from the sewer carried away a portion 
of plitf.’s wharf, with a barge moored thereto & 
& quantity of coals deposited therein & thereon :— 
Held: the injury complained of was occasioned 
by the opening of the water gates, & not by the 
act of God, & therefore defts. were prima facie 
liable for the damage done.—Drxon v. METRO- 
POLITAN BoarD OF WoRKS (1881), 7 Q. B. D. 418; 
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617 i. Wh 2 
Drue & Book Co. v. CARDSTON TOWN Gissivda 6 oe oe CouE 


Corpn., [1904] 1 I. R. 211.—IR. 


NUISANCE. 


50 L. J. Q. B. 772; 45 L. T. 312; 465. P. 4; 


ee son nsd. Price’s Patent Candle Co. v. L. G. C 
j : . Price’s .v LC. C., 
Atto08) 2 Ch. 526. Refd. A.-G. v. Cory, Kennard v. Samo 
1919), 88 L. J. Ch. 410. 
As excluding principle of Rylands v. Fletcher.}— 


See Part III., Sect. 2, sub-sect. 2, O. (¢), anie. 


G. Act of Stranger. 


617. Whether defence to action.|—A tramwa 
co. after a heavy fall of snow cleared their trac 
by means of a snow plough & heaped up the snow 
upon the sides of the streets: they then scattered 
salt upon the rails & in the vicinity; the town 
council did not take any immediate steps to remove 
the briny slush so produced, & it was left upon the 
streets :—Held: a legal nuisance had been com- 
mitted which was not sanctioned by either the 
special or the general Tramways Acts, & the 
default, if any, of the town council did not affect 
the primary liability of the tramway co.—OGsTON 
v. ABERDEEN Disrricr TrRAMWAYS Co., [1897] 
A.C. 111; 66L. J. PC. 1; 75 L. T. 633; 61 


J. P. 436, H. La. 

fnnotations :-—Distd. Montreal City v. Montreal Street Ry., 
[1903] A. C. 482. Refd. Acton U. D. C. v. London United 
Tramways (1901), Ltd. (1908), 100 L. T. 80. 
618. -|— BARKER v. HERBERT, No. 374, 


ante. 





.|—See AGRICULTURE, Vol. II., p. 65, No. 
414; Higuways, Vol. XXVI., p. 417, No. 13862. 
As excluding principle of Rylands v. Fletcher.]— 
See Part ITI., Sect 2, sub-sect. 2, C. (f), ante. 


H. Similar Nuisance Already Existing in Locality. 


619. No defence to action.|—R. v. Net, No. 
106, anie. 

620. J—StT. HELEN’s SMELTING Co. v. 
Tippina, No. 115, ante. 

21. .|—ADAMS v. URSELL, No. 194, ante. 

622. ——~ If act complained of increases 
nuisance.}|—-In a suit between neighbouring manu- 
facturers, to restrain deft. from carrying on his 
manufactory in such a way as to injure pltf.’s 
property by the emission of noxious gases :— 
Held: (1) deft. whose manufactory was lawful 
in itself, but required the greatest precaution to 
prevent therefrom the escape of noxious gases, 
would not be restrained from carrying on his 
manufactory because occasionally, through the 
occurrence of accidents in the manufactory, pltf. 
was injured, but the ct. would only interfere 
where the injury was grave or frequent; (2) pltf.’s 
right to have his property protected from injury 
could not be enlarged by the fact that in his 
manufactory he used a peculiar process of great 
delicacy. 

As regards the state of the law upon the question, 
whether or not a person is entitled, because there 
are noxious vapours existing already in the neigh- 
bourhood, to add to that accumulation by creating 
additional noxious vapours, & pouring them in 
upon his neighbour’s property, it is sufficient to 
say that it is well settled by the case of St. Helen's 
Smelting Co. v. Tipping, No. 115, ante, where the 
summing a MELLOR, J., was approved by the 
House of Lords, & must be taken to have laid 
down the correct law on the subject. . . . If there 
be no right asserted by deft. to injure his neighbour ; 
if, on the’contrary, the assertion by him is that he 
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does not do it, or that, if he does, it is simply from 
accidental circumstances, which from time to 
time happen, & for which pitf. may have a remedy 
in es; & if it appears that that is what the 
case amounts to upon the evidence, it does not 
seem to me that the proper remedy is by injunction 
in this ct. (PAGE Woop, V.-C.).—Cook® v. FORBES 

(1867), L. R. 5 Eq. 166; 87 L. J. Ch. 178; 17 

a spd As to (1) Apl 

Anno i— (1) Apld. Gaunt v. Fynney (1872), 
8 Ch. App. 8. - M‘Murray v. Cadwell T1880), 6 
ii Ch. D 88 Aes, iw Tine  Vaunae Giark 
Muirhead (1894), 63 L. 3. Ch. 601, 7 ene 
623. ——.]—A nuisance cannot be justi- 

fied by the existence of other nuisances of a similar 

character, if it can be shown that the inconvenience 
is increased by the nuisance complained of.— 

CrossLEY & Sons, Lrn. v. Ligitrow.Ler (1867), 

2 Ch. App. 478; 36 L. J. Ch. 584; 16 L. T. 438; 

15 W. R. 801, L. C. 

Annotations :-—Consd. Blair & Sumner v. Deakin, Eden & 
Thwaites v. Deakin (1887), 57 L. T. 522. Refd. Cook v. 
Bath Corpn. (1868), L. R. 6 Eq. 177; A.-G. v. Conduit 
Colliery Co., [1895] 1 Q. B. 301; Rushmer v. Polsue & 
Alfieri, [1906] 1 Ch. 234 ; Jones v. Llanrwst U. C., [1911] 
1 Ch. 393; Hulley v. Silversprings Bleaching & Dycing 
Co. (1921), 126 L. T. 499. entd. Glover v. Coleman 
(1874), 44 L. J.C. P. 66; Wheeldon v. Burrows (1879), 
12 Ch. D. 31; Russell v. Watts (1883), 25 Ch. D. 559; 
Mouson v. Bochm (1884), 26 Ch. D. 398; Seott ». Pape 
(1886), 31 Ch. D. 554; James v. Stevenson, (1893) A. C. 
162; Union Lighterage Co. v. London Graving Dock Co., 
(1902) 2 Ch. 557 ; Swan v. Sinclair, [1925] A. C. 227. 





I. Plaintiff Coming to Nuisance, 

See EASEMENTS, Vol. XIX., pp. 178, 179, Nos. 
1289-1297. 

624. Whether defence to action.]—If a party 
set up a noxious trade [slaughter-house] remote 
from habitations, & public roads, & after that new 
houses are built, & new roads constructed near it, 
the party may continue his trade, although it be 
& nuisance to persons inhabiting such houses or 
passing along such roads.—R. v. Cross (1826), 
2C. & P. 483. 

625, ———.]—BuIss v. HALu, No. 25, ante. 

626. |—The old notion of people losing 
their rights of complaint because they come to a 
nuisance, has been long since exploded... . 
There may be at present no adjoining owners who 
would be disturbed in their occupation by the 
establishment of a cattle dock, but hereafter 
houses may be built, &, unless some new principle 
of law is to excuse the railway co. from liability 
for the existence of the nuisance, I am at a loss to 
understand why the future neighbours will not 
have as good a right to restrain the co. as the 
present occupiers (Lorn Hatspury, C.).— LONDON, 
Briauton & Sour Coast Ry. Co. v. TRUMAN 
(1885), 11 App. Cas. 45; 55 L. J. Ch. 8354; 54 
L. T. 250; 50 J. P. 388; 34 W. R. 657, H. L.; 
revsg. S. C. sub nom. TRUMAN v. LONDON, BRIGHTON 
& SoutH Coast Ry. Co., 29 Ch. D. 89, ©. A. 
Annotations :—Refd. National Telephone Co. v. Baker, 

(1893] 2 Ch. 186; Rapier v. London Tram. Co., [1893] 

2 Ch, 588 ; A.-G. v. Met. Ry., [1894] 1 Q, B. 384; Canadian 

Pacific Ry. v. Parko, [1899] A. C. 535: Jordcson v. 


Sutton, Southcoates & Drypool Gas Co., [1899] 2 Ch. 217: 
Goldbe v. Liverpool Corpn. (1900), 82 L. T. 362; 
Batcheller v. Tunbridge Wells Gas Co. (1901), 65 J. P. 
680; A.-G. v Dorchester Corpn. (1905), 93 L. T. 290: 
Demerara Klectric Co. v. White, [1907] A. C. 330; Engtish 


v%. Metropolitan Water Board, [1907] 1 K. B. 588; BR. v. 





fortable occupation of it may amount 

&® nuisance, notwithstanding that. 
similar processes are characteristic of 
the locality. —Macurre v. M'‘NEIL 
ee aad LTD., (1922] S. C. 174.— 


location & is onl 
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624 i. Whether defence to action.}— 


If in this colony a noxious trade is . 
established in a place & people after- 
wards cone to reside in the neighbour- 
hood or a road be brought to it, the 
public are entitled to complain, for 
Judicial notics must be taken that this 
country is in a state of pro 
being inhabited by 
OMEIKAN (1869), 6 
Ww. Ww. & A’R. 68.—AUS. 
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_M ae ee Ry. (18 
v. e e e e 
Corpn. v. Rance, RCS A. O. 218; Ra 
Electric Tram. Co. (1902), 18 T. L. R. 562 ; 
Corpn. v. L. &N. W. Ry., (1905] A. C. 426. 

627. .|— FLEMING v. HIsuopP, No. 23, ante. 
628. .|—A.-G. v. MANCHESTER CORPN., 


No. 681, poat. 


Westminster 








SuB-sEcT. 4.—DAMAGES. 

See, generally, DAMAGES, Vol. XVII., pp. 78 
at sé 

629. Compensation for natural consequences.|— 
In an action by lessor against lessee for rent, the 
lessee counterclaimed for damages from a nuisance 
caused by the lessor. It appeared that the lessor 
during the lease had pumped water from land 
adjacent to the demised premises by means of 
powerful engines, & that the lessee’s house was 
damaged by the vibration caused by the working 
of such engines, to such an extent that the premises 
became useless to him, & that he was obliged to 
remove his business to another house, & in conse- 
quence incurred expense. There was evidence 
that the house at the commencement of the term 
was old & unstable, & that a house of ordinary 
stability would not have been injured by the 
vibration :—Held: the damages recoverable by 
deft. were not confined to the value of the term 
which he had lost, but included all loss which had 
happened to him as a natural consequence of the 
wrongful acts of pltf., such as the expense of 
removing his business to other premiscs.—GROsS- 
VENOR L{OTEL Co. v. HAMILTON, [1894] 2 Q. 33. 
836; 63 L. J. Q. B. 661; 71 L. T. 362; 42 W. R. 
626; 10 T. L. R. 506; 9 R. 819, C. A. 


innotations :—Retd. Browne v. Flower, [1911] 1 Ch. 219; 
Malzy v. Eichhbolz, [1916] 2 K. B. 308 ; Hoare v. McAlpine, 


oe Ch. 167. Mentd. Markham v. Paget, [1908] 
630. |—In May & Oct. 1922, some dead 





fish were observed in the River Wye, Derbyshire, 
at a spot below that from which a drain pipe 
leading from certain gasworks entered the river. 
Samples of the effluent from this pipe were taken 
on each occasion, which, on analysis, were found 
to contain matter highly poisonous to fish. The 
owner of the fishing rights over that part of the 
river affected commenced an action for an injunc- 
tion & damages against the owners of the gas- 
works :—Held: on the evidence, it was satis- 
factorily proved that the cffluent from the gas- 
works was, on each occasion, the cause of the 
death of the fish, & pltf. was entitled to an injunc- 
tion & damages. 

The damages to which pltf. is entitled are 
limited to such damages as,.are the natural & 
probable consequence of the defts.’ wrongful acts, 
& are not in any way extended beyond such limit 
because such acts were illegal per se. In calculat- 
ing these damages the ct. has to consider what is 
the pecuniary sum which will make good to pitf., 
so far as money can do so, the loss which he has 
suffered as the natural result of the wrong done 
to him (P. O. LAWRENCE, J.).— GRANBY (MARQUIS) 
v. BAKEWELL URBAN DISTRICT COUNCIL (1923), 
87J.P.105; 21 L. G. R. 329. 


624 ji. .J—Persons having come 
to live within the scope of a nuisance 
after its creation, does not prevent 
their compl of it as a public 
nuisance.—R. v. BREWSTER (1859), 8 
Cy P, 208.—CAN. 


624 iii. ———.}—HIsLor v. FLEMING 
(1882), 10 KR. (Ct. of Sess.) 426.—SCOT. 
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Sect. rarreda proceedings: Sub-sects. 4, 5 & 6, 
- (a).] 

631. Sufficient to ensure abatement.|/— 
In an action by a reversioner for the removal of 
the eaves from his house, & the erection of a build- 
ing with eaves & a gutter overhanging his wall, 
evidence of diminution of the saleable value of 
pitf.’s premises in consequence of the nuisance 
was rejected & it appearing that the cost of 
replacing the tiles which had been removed would 
not exceed 30s. & deft. having paid 40s. into ct. 
on account thereof the jury were directed to find 
for deft. if they thought the sum paid in was 
sufficient to cover the actual damages sustained by 
pltf :—Held: the evidence tendered was properly 
rejected, & the direction right, the true measure of 
damages in such a case being, not the diminution 
in the saleable value although the nuisance 
might be of a permanent character but such dam- 
ages as the jury might think sufficient to compel 
deft. to abate the nuisance.—BATTISHILL v. 
REED (1856), 18 C. B. 686; 203. P.775; 4 W. R. 
603; 139 EB. R. 15443 sub nom. BATHISHILL v. 
REED, 25 L. J. C. P. 290. 

Annotations :—Refd. 'Tunnicliffe & Hampson v. West Leigh 

Colliery Co., [1905] 2 Ch. 390. Mentd. Whitchouse t. 

Fellowes (1861), 10 C. B. N. S. 765; Hollins v. Verney 


(1884), 13 Q. B. D. 304; ene rv. Bassett, [1901] 2 Ch. 
350; Hyman v. Van den Bergh, [1907] 2 Ch. 516. 


632. Some damage not attributable to 
nuisance.|—In consequence of a railway embank- 
ment the flood waters of a river were pent back 
& flowed over land of the pltf., doing injury to a 
certain amount; had the embankment not been 
constructed the waters would have flowed a dif- 
ferent way, but would have reached pltf.’s land, 
& would have done damage to a less amount :— 
Held: the measure of damages recoverable by 
plitf. against the railway co. was the difference 
only between the two amounts.—WORKMAN v, 
Sa NORTHERN Ry. Co. (1863), 32 L. J. Q. B. 

Damages in lieu of or in addition to injunction.] 
—See INJUNCTION, Vol. XXVIII., pp. 412 et seq. 

633. Whether proof of actual damage essential. ] 
—Although the erection of an obstruction causes 
no immediate injury to pltf. in his use of a right of 
Way, in consequence of his own laches, yet if its 
existence puts the title into hazard & prevents 
him from exercising his right whenever he thinks 
{fit to resume it :—Held: an action on the case 
may be maintained.—BowER v. HILL (1835), 1 
Bing. N. C. 549; 1 Hodg. 45; 1 Scott, 526; 4 
L. J. C. P. 153; 131 BE. R. 1229. 

«{nnotations :—Consd. Metropolitan Assocn. for Improving 

Dwellings of Industrious asses v. Petch (1858), 5 

*, B. N. S. 504. Refd. Jacomb v. Knight (1863), 8 L. T. 

tis) aS) eC ee: nt Bt a 

gent kOe BOT. - D. 182. ntd. Swan v. Sinclair, 
_ 684. .|—Sewage escaped from deft.’s drain 
In pitf.’s land at a point where it drained deft.’s 
houses only, but no damage was thereby caused to 
pltf.:—Held: pltf. was entitled to nominal 
damages, but as pitf. had in effect failed in all the 
issues in the action, he must pay all the costs of 
the action, except such, if any, as were incurred 
in respect of the nominal damages.——HOLLAND v. 
Lazarus (1897), 66 L. J. Q. B. 285; 613. P. 262; 
Ve oe R. st aH fe Sol. Jo. 275. 

NNOTALIONS 2——~REeIG. Gee * ry 

[1898] 2.@. B. 1: Greater London’) bocce Co. shot 


68 L. J. Q. B. 628; Bullock v. Reeve (1900 
T. 55; Gorringe v. Shoreditch Corpn. (fogs). 3G 














PART IV. SECT. 2, SUB-SECT. 5. 


687 i. Statement of immediate cause of 
ert Baniow v. KINNEAR (1843), 
2 err, 94.—-CAN. 


(1852 
0 ° 


Trial ; 
05 Bont 
Mac 9 


1 Stuart, 694.—-SCOT 
q. Pleading—Necesstty for pleading 


t. of Sess.) (H. L.) 


NUISANCE. 


695; Heaver v. Fulham RB. G., (1904) 2 K. B. 383; 
Kershaw v. Paine (1913), 78 J. P. 149. Mentd. Wood- 
thorp v. Spencer & Husbands (1899), 63 J. P. 246. 
.]—See Damaaes, Vol. XVII., pp. 84-86, 
Nos. 87, 42-44, 46; WatTmErs & WATERCOURSES. 

Continuing damage.|—See DamaGEs, Vol. XVII., 
pp. 90, 91, Nos. 76, 78, 82, 90; LIMITATION OF 
Actions, Vol. XX XII., pp. 340, 341, Nos. 237-240. 

Damage through exercise of compulsory powers.]} 
—See COMPULSORY PURCHASE OF LAND, Vol. XI., 
pp. 106, 132-150, Nos. 28, 201-327. 

Damage difficult to ascertain.|—-See DAMAGES, 
Vol. XVII., p. 92, No. 97. 

635. Exemplary damages.|—A building owner 
who pulls down a party wall under the authority 
of 18 & 19 Vict. c. 122, is not bound to protect 
by a hoarding or otherwise the rooms of the 
adjoining owner which are left exposed to the 
weather during the time that the wall is being 
pulled down & rebuilt. 

Independently of the loss of business sustained 
by pltf., there was the fact that defts., who had no 
right to turn pltf. out of his house, made it incon- 
venient for him to live in it & an act of that kind, 
done with a high hand, is not to be paid for by a 
mere calculation of how many shillings or pence 
pltf. would have otherwise earned (WILLES, J.).— 
THOMPSON v. Hi~y (1870), L. R. 5 C. P. 564; 39 
L. J. C. P. 264; 22 T.. T. 820; 18 W. R. 1070. 

—.]|—See DAMAGES, Vol. XVII., p. 123, No. 
315. 





SuB-sEctT. 5.—PRACTICE. 


636. Necessity for proof—Existence of nuisance 
—Identity of person causing.|—-In an action for a 
nuisance, where deft. pleads not guilty, pltf. must 
not only prove the existence of the nuisance, but 
that deft. was the person who caused it.—-DAWSON 
v. Moore (1835), 7 C. & P. 25, N. P. 

637. Statement of immediate cause of injury.]— 
In declaring for a nuisance, the immediate cause of 
the injury must be stated ; & under an averment 
of the remote cause, & an allegation that by means 
of the premises the noxious matter annoyed pltf.’s 
house, it is not competent to give evidence of the 
intermediate causes. 

The declaration stated that deft. wrongfully 
placed & continued a heap of earth, whereby the 
refuse water was prevented from flowing awa 
from his house, down a ditch at the back thereof. 
The evidence was, that the heap was not originally 
placed so as to obstruct the water, but that in 
process of time earth from the heap was trodden, 
& fell, into the ditch, & obstructed it :—Held : this 
was a fatal variance.—FITZSIMONS v. INGLIS 
(1814), 5 Taunt. 534; 128 E. R. 798. 

A Ve Jones v. Bird (1822), 1 Dow. & Ry. 

638. Notice to remove—E‘ldence against sub- 
sequent occupier.|—-In case for a nuisance, notice 
to remove the nuisance left at the premises is 
evidence against a gi hag ba occupier.— SALMON 
v. BENSLEY (1825), Ry. & M. 189, N. P. 

639. Inspection by judge.]|—-MANSER v. BOWERS, 
[1872] W. N. 163. 

640. Trial by jury—R. 8. C., Ord. 16, Yr. 6. —Pltf. 
who had commenced an action in the Ch. Div. for 
nuisance, applied for an order transferring it to 
the Q. B. Div., that it might be tried by a judge 


—Facts amounting to nuteance.. 
THURLOW TOWNSHIP v. BOGART (1864), 
15 C. P. 9, 601.—OCAN. 

r.—— Ocrlainty required.}—A.-G. 
v. BOULTON (1873), 20 Gr. 402.—OAN. 


ARNOT v. BROWN 
24 Sc. Jur. 421; 


Part IV.—REMEDIEs. 


with a jury. Norrs, J., before whom the case 
had been twice on motion for injunction, was of 
opinion that it had better be tried with a jury, & 
made the order. Defts. appealed :—Held;: as 
NorTH, J., bad made the order after considering 
the circumstances of the case, the Ct. of Appeal 
ought not to interfere with the exercise of his 
discretion, there being no reason for expecting a 
failure of justice from the action being tried in the 
way he directed.—MANGAN v. METROPOLITAN 
ELECTRIC SUPPLY Co., [1891] 2 Ch. 551; 65 L. T. 
202; 77. L. R. 5538, C. A. 

641. Pleading—Denial of plaintiff's title coupled 
with payment into court.|—K. 8. C., Ord. 30, r. 1, 
does not permit deft. in an action for nuisance, 
raising a question of title, to plead payment into 
ct. & to deny pltf.’s right of action in respect of 
the same part of the statement of claim: & if he 
so pleads, the statement of defence will be amended 
as embarrassing under R. S. C., Ord. 37,r. 1. Qu: 
whether in any kind of action deft. can in respect 
of the same portion of the statement of claim pay 
money into ct. & deny pltf.’s right to sue.—SPuRR 
v. Haut (1877), 2 Q. B. D. 615; 46 L. J. Q. B. 
a 37 L. T. 313; 41 J. P. 805; 26 W. R. 78, 
aenion :—Refd. Berdan v. Greenwood (1878), 3 Ex. D. 


——— Inevitable nuisance.|—See EVIDENCE, Vol. 
XXII., p. 157, No. 1835. 

642. Action for continuing nuisance-—Declara- 
tion of origin.]|—A. declaration in case for a con- 
tinuing nuisance, need not state when the cause 
of the first nuisance was erected.—WESTBOURNE 
v. MORDANT (1590), Cro. Eliz. 191; 78 E. R. 447; 
sub nom. WESHBOURN & MORDANT’S CASE, 2 Leon. 
103; 3 Leon. 174. 


sit aad :—Refd. Thompson v. Gibson (1841), 7 M. & W. 


643. Condition precedent to action—Request to 
remove nuisance.|—Against the beginner [of a 
nuisance] an action may be brought without 
laying a request to remove the nuisance, but... 
against the continuer [of a nuisance] a request is 
necessary (WILLES, C. J.).—WINSMORE v. GREEN- 
BANK (1745), Wiles, 577; 125 EK. R. 1330. 
Annotations :—Mentd. Lumley v. Gye (1853), 2 Eb. & B. 2163 

Lynch v. Knight (1861), 5 L. T. 291; Evans v. Walton 

(1867), L. It. 2 C. P. 615; Mogul $.8. Co. v. McGregor 

(1888), 21 Q. B. D. 544; Allen v. Flood, [1898] A. C.1; 

Buttcrworth v. Butterworth & Englefield, Collins v. 
Culling & Harrison, Barratt v. Barratt & Fox, Howell 
v. Howell & Walker, Adams v. Adams & Ward, Kllworthy 
v. Ellworthy & Ledgard, (1920] P. 126; Manton v. 
Brocklebank, [1923] 1 K. B. 406. 


644. Joinder of defendants.]—Where a nuisance 
has been caused by the concurrent acts of two 
independent persons, there is no joint cause of 
action, but two independent causes of action, 
against the tort feasors. These, therefore, cannot 
be jointly sued in a common law action (ic. an 
action in which damages are claimed), whether or 
not an injunction is also asked for.—SADLER v. 
GREAT WESTERN Ry. Co., [1895] 2 Q. B. 688; 
65 L. J. Q. B. 26; 73 L. T. 385; 44 W. R. 50; 12 


T. L. R. 1; 14 R. 774, C. A.; affd., [1896] A. C. 
450, H. L. 


Annotations :—Consd. Thompson v. L. C. C., [1899] 1 Q. B. 
840. Folld. Munday v. South Metropolitan LKlectrio 
plight Co. & New Gutta Percha Co. (1913), 29 T. L. R. 346. 
Refd. Gower v. Couldridge, [1898] 1 Q. B. 348; Oxford & 
Cambridge Universities v. Gill (1898), 79 L. T. 338; 
Taylor v. Cambridge Gazette Co. & Kilner (1899), 43 
Sol. Jo. 604; Walters v. Green, [1899] 2 Ch. 696; Pope v. 


644 i. Joinder of defendants.J—In a 
case Of nuisance the several sufferers 
may combine & bring . joint Sotton 
agains © seve authors of the 
nuisance. —CowaNn Ly 





BUOCCLEUOCH 


(DUKE) (1876), 2 App. Cas. 344.—SCOT. 
t. Action for continuing nuisance— 

Limitation, of time for aad ha action. ] 

—CHAUDIERB MACHINE & 

Co. v. CANADA ATLANTIC Ry. Co. | CAN. 
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Hawtrey (1901), 85 L. T. 263; Bullock v. London General 
Omnibus Co., [1907] 1 K. B. 264; Greenwood v. Green- 
wood & Armitage (1908), 100 L. T. 68; Compania 
Sansinena De Carnes Congeladas v. Houlder, [1910] 2 
K. B. 354; Times Cold Storage Co. v. Lowther & Blankley, 


Lowther & Blankley v. Times Cold Storage Co. & New 
Zealand Shipping Co., [1911] 2 K. B. 100; Re Beck, 
Attia v. Seed (1918), 87 L. J. Ch. 335; 


Thomas v. Moore, 
[1918] 1 K. B. 555; Hare Spinning Co. v. Leigh, [1919] 
1 Ch. 260; Payne v. British Time Recorder Co. & Curtis, 
[1921] 2 K. B. 1; The Koursk, (1923) P. 206. Mentd. 
Oesterreichische Export A.-G. vorm A. Janowitzer v. 
British Indemnity Insce. & Scottish Indemnity Co. 
(1914), 110 L. T. 955. 


645. .J|—Pltf. had a right of way over a 
certain lane. Defts. were severally the occupiers 
of two sets of premises approached by the lane, & 
pitf. alleged that the heavy traffic brought by 
them along the lane caused vibration which caused 
cracks to appear in his house, that the noise of the 
wagons creaking & grating on his garden wall 
constituted a nuisance, that the surface of the lane 
was cut up & his right of way interfered with, & 
that on two occasions his wall had been knocked 
down by the wagons. Pitf. claimed an injunction 
& damages against both defts :—Held: the action 
could not be maintained in this form, & one of 
defts. must be struck out.—MUNDAY v. SOUTH 
METROPOLITAN ELEcTRIC LIGHT Co., Ltp. & NEW 
GutTra Percua Co., Lip. (1913), 29 T. L. R. 346 ; 
57 Sol. Jo. 427. 

-.|—See R. S. C., Ord. 16, rr. 1, 4. 

646. Adding parties—R. S. C., Ord. 16, r. 11.]|— 
In an action by a co. lessees for a long term of 
eleven houses, of which ten were unlet & in their 
possession when the writ was issued & by their 
tenant of the remaining house as co-pltf. for an 
injunction & damages in respect of an alleged 
nuisance from noise; the tenant after delivery 
of the statement of claim & notice of trial, refused 
to go on with the action as co-pitf. The other 
ten houses having in the meantime been let, pltf. 
co. applied at the trial for leave to amend by 
adding as co-pltfs. two of the new tenants who 
consented to be added. Application granted as 
being within the discretion given by above rule 
of allowing the names of any parties whether 
pitfs. or defts. ‘‘ whose presence before the ct. 
may be necessary in order to enable the ct. effectu- 
ally & completely to adjudicate upon & settle all 
the questions involved in the cause or matter,”’ 
to be added.—HousE PROPERTY & INVESTMENT 
Co. v. H. P. Horse Natt Co. (1885), 29 Ch. D. 190 ; 
54L. J. Ch. 715; 52 L. T. 507; 33 W. BR. 562. 

647. Grant of injunction — With inquiry as to 
damages—Costs of inquiry.|—-When an injunction 
is granted to restrain the committing of a nuisance, 
& an inquiry as to damages is directed in Chambers, 
though pltf. is entitled to the general costs of the 
action, the costs of the inquiry will be reserved 
in order that the judge may have complete control 
over them, & be able to see that they are not 
unreasonably exaggerated.—SLack v. MIDLAND 
Ry. Co. (1880), 16 Ch. D. 81; 50 L. J. Ch. 196; 
43 L. T. 484; 29 W. R. 302. 

Annotation :—Refd. Ewart v. Fryer (1902), 86 L. T. 676. 





Sus-sEctT. 6.—INJUNCTION. 
A. Grounds for Granting or Refusing. 
(a) In General. 
INJUNCTION, 


See, generally, Vol. 


pp. 871-411. 


XXVITI 


(1902), 33 S. C. R. 11.—CAN. 
a. Joinder of plaintiffs.}—SMYTH v. 
Hanns (1912), 23 0. W 45: 


(1 ° ry R. 1 
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Sect. aq proceedings: Sub-sect. 6, A. (b), (c) 


(b) Material Injury. 

See, generally, INJUNCTION, Vol. XXVIII., 
pp. 372-383, 389-395, 398-400, 404-411. 

648. Injury must be substantial.)—LuscoMBE 
v. STEER, No. 149, ante. 

649. ———.]—-In order to succeed in an action 
for an injunction to abate a nuisance pitf. must 

rove such a substantial & material inconvenience 
or interference with the legitimate & full 

enjoyment of his property as would justify a 

reasonable man in considering himself substantially 

damaged. Pltf.’s case is weakened by the absence 
of corroborative evidence of near neighbours.— 

BAKER v. WHITE (1885), 1 T. L. R. 5363 previous 

proceedings (1884), 1 T. L. R. 64, C. A. 

650. -] — REINHARDT »v. MENTASTI, No. 
117, ante. 

651. -]—Pltfs. were the local authority of 
L., & the seashore at L. between high & low 
watermark was vested in them under a lease 
from the Crown. W., a clergyman of the Church 
of England, held services & delivered addresses 
on the seashore without the consent of pltf., & 
asserted that the seashore was a highway & that 
he had a right to do so. Pitfs. brought an action 
against W., claiming a declaration that he was 
not entitled to hold services, etc., on the seashore 
without their consent, & an injunction to restrain 
him from so doing. There was no evidence that 
the acts of W. caused an obstruction or led to a 
breach of the peace; nor did W. adduce any 
evidence of a prescriptive right or custom in 
support of his contention :—Held: pltfs. were 
entitled to the declaration for which they asked ; 
but the matter was too trivial for an injunction, 
which must be refused.—LLANDUDNO URBAN 
CouNcit v. Woops, [1899] 2 Ch. 705: 68 L. J. Ch. 
623; 81 L. T. 170; 63 J.P. 775; 48 W. R. 43; 
43 Sol. Jo. 689. 

Annotations :—Refd. Brinckman v. Matley, [1904] 2 Ch. 
313; Behrens v. Richards, (1905] 2 Ch. 614; A.-G. wv. 
Sewell (1918), 88 L. J. K. B. 425. Mentd. Yeatman v. 
Homberger (1912), 107 L. T. 742. 

652. Such as would have entitled party to 
damages.|—-A ct. of equity will not exercise its 
jurisdiction by injunction at the instance of an 
individual against an alleged nuisance, without a 
previous trial at law, or without its being clearly 
proved that pltf. has sustained such substantial 
injury as would have entitled him to a verdict 
for damages in an action at law. 

Deft. diverted a stream as it passed through 
his premises, but restored it undiminished as to 
the quantity of water to its former channel before 
it reached the premises of pltf.: deft. also 
employed the stream, while on his premises, in a 
way which rendered the water unfit for ordinary 
use, but he alleged that the water, by the time it 
reached pltf.’s lands, was freed to the utmost 
possible extent from any noxious ingredients 
with which it had become impregnated; & it 
did not appear that any actual damage was sus- 
tained by pltf. Under these circumstances, the 
Lord Chancellor dissolved an injunction, which 
had been granted by the Vice-Chancellor, restrain- 
ing deft. from diverting & using the water.— 
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648 i. Injury must be substa 
WEST v. NICHOLAS (1915), 17 W 
L. R. 49.—AUS. 


ntial. |-— 
. A, 


PART IV. ah 2, SUB-SECT. 6.— 
656 i. Injunction granted. ]—-M1DDLE- 


' NUISANCE. 


ELMnAIRST v. SPENCER (1849), 2 Mac. & G. 45; 


14L. T. 0. 8. 483; 42 E. R. 18, L. C. 


Annotations :—Expld. Rochdale Canal Co. v. King (1851), 2 
Sim. N. 8. 78. Gonsd. Soltau v. De Held (1851), 2 Sim. 


N. 8. 133. Distd. Goldsmid v. Tunbridge Wells Improve- 
ment Comrs. (1866), 1 Ch. App. 349. Apld. A.-G. ¥. 
Cambridge Consumers Gas Co. i ) 4 Ch. App. 71. 
Consd. Kensit v. G. BE. Ry. (1883), 23 Ch. D. 566. 


653. Though damages trifling —Injury 
to reversioner’s rights.]|—CoorER v. ORARTREE, No. 
496, ante. 

654. Prospective effect of nuisance.|— 
GOLDSMID v. TUNBRIDGE WELLS IMPROVEMENT 
Comrs., No. 685, post. 

655. Trifling inconvenience capable of 
compensation.]—Bill filed to restrain a local board 
of health from discharging sewage into their river 
so as to be a nuisance and injury to pltf. The 
ct., finding that pltf. sustained no material injury 
& that the nuisance, if any, had been to a great 
extent abated since the filing of the bill, refused 
the injunction & dismissed the bill, but without 
costs, pltf. appearing to have had some justifi- 
cation for instituting the suit. In cases of this 
class, where important public interests are involved, 
such as the improvement of the drainage of a 
town, the ct. will protect the private rights of the 
individual if affected in any material degree, but 
will at the same time have regard to the nature 
& extent of the alleged injury or nuisance & to 
the balance of inconvenience.—LILLYWHITE v. 
TRIMMER (1867), 36 L. J. Ch. 525; 16 L. T. 318; 


15 W. R. 763. 
Annotations :—Refd. A.-G. v. Colney Hatch Lunatic Asylum 
(1868), 19 L. I. 44: A.-G. vo. Gee (1870), L. R. 10 Eq. 131. 


J—Sce Hiauways, Vol. XXVI., p. 439, 
No. 1566. 

-.|—See INJUNCTION, Vol. XXVIII., pp. 399, 
400, 408, Nos. 274-280, 339-343. 

Disturbance of easements.]|—See EASEMENTS, 
Vol. XIX., pp. 183, 134, 187, 188, 192, Nos. 904- 
910, 1381-13887, 1434-1439. 

Nuisance arising from user of electricity works.|— 
See ELEcTRic LIGHTING, Vol. XX., pp. 209, 210, 
Nos. 66-70. 


(c) Continuing Injury. 

656. Injunction granted.]-—— This ct. will not 
grant an injunction to restrain a person from 
committing a trespass, where it is temporary only ; 
otherwise where it has continued so long as to 
become a nuisance.—-COULSON v. WHITE (1743), 3 
Atk. 22; 26 E.R. 816. L. C. 
Annotation :—Retd. Blakemore v. 

Navigation (1832), 1 My. & K. 154 

657. -}—Injunction granted; in a case 
where deft., the owner of an adjoining coal mine, 
had committed a trespass on the property of the 
adjoining owner of the land by abstracting coal 
from under the surface of such adjoining land. 

In cases of trespass, not in one of a single but 
of a continuous kind, & especially in cases of mines, 
the ct. would grant an injunction, the case being 
in the nature of a nuisance (KINDERSLEY, V.-C.). 
—HOPpkKINS v. CADDICK (1851), 18 L. T. O. S. 236. 

658. .|—Pltf. was the owner & occupier 
of a dwelling-house & park which adjoined defts.’ 
gasworks. The house was situated at a distance 
of between 400 & 500 yards from the gasworks. 
Immediately adjoining defts.’ premises was a 
plantation of trees 16 yards in width & 75 yards 
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TON 0. HUMPHRIES (1913), 47 I. L. T. 
Us 160.—IR. 
656 fi. ———.]— HOLLAND vv. Socorr 
(1892), 2 E. D. C. 307.—8. AF. 
656 ili. ———.}—— BLACKER v. CARTER 
(1905), 19 E. D. C. 223.—S. AF. 


Part TV.—REMEDIES. 


in length which had been planted by pltf. to 
screen offi the gasworks. The fumes & smokt 
from the gasworks were carried by the prevailing 
wind across the plantation for a distance of 100 
to 200 yards on to pltf.’s premises & had destroyed 
& injuriously affected them to such an extent 
that the tops of some of the trees were dying 
whilst others were dead. There was no house 
on pltf.’s property within the affected area. 
In an action brought by pltf. for an injunction 
to restrain defts. from carrying on their works 
50 as to cause a nuisance or injury to pltf. or his 
property :~-Held: the fumes & smoke dis- 
charged by defts.’ gasworks over pltf.’s premises 
caused a serious, growing, & permanent injury 
to pltf.’s property; the injury being of a con- 
tinuous nature it was impossible to measure the 
damage thereby occasioned with any certainty ; 
& the plitf. was therefore entitled to the injunction 
he asked. 

If the owner of property, be it a house, or a 
garden, or a park, or anything clse, not necessarily 
a house or structure, is so substantially injured 
in the reasonable enjoyment of his property as 
that he sustains that which is equivalent to a 
Jegal nuisance, he is entitled to an injunction to 
restrain the continuance of the nuisance (BUCKLEY, 
I..J.).—Woop v. CONWAY Corpn., [1914] 2 Ch. 
47; 83 L. J. Ch. 498; 110 7. T. 917; 78 J. P. 
249; 12 12. G. R. 571, C. A. 





659. —-—.] —- Morrow vr. STEeEPNEY CORPN. 
(1920), 18 L. G. R. 458. 
660. ——- To avoid multiplicity of actions.] — 


If pltf. finds the river so polluted as to be a con- 
tinuous injury to him, if, in order to assert his 
right, he would be obliged to bring a series of 
actions... then the ct. will properly exercise 
its discretion by granting an injunction, to relieve 
him from the necessity .of bringing a series of 
actions, in order to obtain the damages to which 
such continual . . . annoyance entitles him (PAGE 
Woon, V.-C.).—A.-G. v. BiIrMINGHAM Borouci 
Councly, (1858), 4 K. & J. 528; 22 J. P. 561; 
6 W. R. 811; 70 BE. R. 220. 

Annotations :----Refd. A.-G. v. Metropolitan Board of Works 
(1863), 9 L. T. 139; A.-G. v. Kingston-on-Thames Corpn. 
ancy 34 L. J. Ch. 481 : Spokes ». Banbury Hoard of 
Health (1865), L. R. 1 Eq. 42; Lillywhite vr. Trimuner 
(1867), 36 L. J. Ch. 525; A.-G. 7. Colney Hatch Lunatic 
Asylum (1868), 4 Ch. App. 146; A.-G. rv. Dorking Grdns. 
(1882), 20 Ch. D. 595; Islington Vestry ¢. Hornsey U. C., 
11900) 1 Ch. 695 ; Hove Corpn. v. Brighton Intercepting & 
Outfall Sewers Board (1903), 67 J. P. 3355 Price's Patent 
Cundle Co. r. L. C. C., [1908] 2 Ch. 526. 

661. -|] — Deft. co. had statutory 
power to take water from the river C. In order 
to obtain a larger supply they purchased land, 
but not in exercise of any statutory power, for 
the purpose of storing the flood waters. The 
consequence of defts.’ works was to foul the water 
running past pltfs.’ mills, & to render it less 
fitted for their dye works :—Held: (1) pltf. was 
entitled to an injunction, & was not obliged to 
seek compensation under the general compen- 
sation clause of Waterworks Clauses Act, 1847 
(c. 17); (2) although pltf. might obtain damages 
at law, yet she was entitled, in order to avoid 
multiplicity of actions, to an injunction to restrain 
the fouling of the water. 

Would this ct. have sent her away & said that 
she should bring action after action, instead of 
having her remedy by injunction ? I cannot think 
that would have been so. ... It is because it is 
most inconvenient to leave the rights of parties 
to be determined in that way [by bringing succes- 
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actions.|\—The probability of a series 
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1'o avoid multiplicity of being continued, is a factor which assists 
the ct. in determining whether or not 
to grant an injunction.— WILKINSON 
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sive actions]... that this ct. has always in 
such cases given relief (MELLISH, L.J.).—CLOWES 
v. STAFFORDSHIRE POTTERIES WATERWORKS Co. 
(1872), 8 Ch. App. 125; 42 L. J. Ch. 107; 27 
L. T. 521; 36 J. P. 760; 21 W. R. 32, L. JJ. 


Annotations ;— As to (1) Consd. Metropolitan Asylum 
District v. Hill (1881), 6 App. Cas. 193; Truman v. L. 3. 
& S.C. Ry. (1883), 25 Ch. D. 423. Apld. Shelfer v. City 
of London Electric Lighting Co., Meux’s Brewery Co. ©. 
City of London Electric Lighting Co., [1895] 1 Ch. 287. 


As to (2) Consd. Pennington v. Brinsop Hall Coal Co. 


(1877), 5 Ch. D. 769. Generally, Refd. Jordeson v. Sutton, 
Southcoates & Drypool] Gas Co., [1898] 2 Ch. 614. 


(da) Temporary or Occasional Injury. 


662. Not sufficient ground.|—A bill was filed 
by a married woman in respect of her separate 
property, alleging a nuisance by reason of a noisy 
trade which destroyed her rest, & depreciated the 
value of her property. The evidence as to the 
nuisance was conflicting, & no action had been 
brought :—Held:; the nuisance, if there was one, 
was not irremediable, but capable of compensation 
by damages; & there could be no injunction till 
the right was established at law.—--WHITE vt. 
COHEN (1852), 1 Drew. 312; 61 E. R. 47). 
Annotation :—Distd. Inchbald ¢. Robinson, Inehbald  ¢. 

Barrington (1868), 20 L. T. 109. 

663. -|] — (1) Where the nuisance arising 
from brick burning was temporary only, the ct. 
refused to grant an interim injunction to enable 
pitf. to bring his action at law. 

(2) The question whether brick burning is a 
nuisance must depend upon circumstances, & 
no general rule as to distance can be laid down. 

The burning of bricks is an annoyance, & in 
that sense a nuisance to those within reach of 
the stifling vapour produced by the burning: but 
the distance within which this is a nuisance must 
depend upon circumstances of which the ct. is 
not in a position to judge . . . a thousand things 
may alter the case, such as the nature of the ground 
& the presence of intervening objects (IKTNDERS- 
LEY, V.-C.).—CLEEVE 1. MAHANY (1861), 25 J. P. 
819; 9 W. R. 882. 

664. .|—-Where a public highway was, by 
Act of Parliament, vested in a district board of 
works, & a railway co., in widening their bridge 
over the road, under the powers of their Act of 
Parliament, would cause a temporary § incon- 
venience to the public passing along the highway, 
the ct. refused to interfere at the instance of the 
board, on the ground that the inconvenience 
would be only temporary, while a permanent 
advantage would result to the public by the 
carrying out of the proposed works.—WaANDs- 
WORTH BOARD OF WORKS v. LONDON & SOUTI- 
WESTERN Ry. Co. (1862), 31 L. J. Ch. 8543; 26 
J. P. 821; 8 Jur. N.S. 691; 10 W. R. 814. 


Annotations :——Consd. Wandsworth Board of Works v. 
United Telephone Co. (1884), 53 L. J. Q. B. 449. Refd. 
St. Mary, Battersea, Vestry vt. County of London & Brush 
Provincial Electric Lighting Co. (1899), 80 L. T. 31; 
Hyde Corpn. v. Oldham, Ashton & Hyde Electric Tram- 
ways (1900), 64 J. P. 596. 














665. -] — LILLYWHITE v. TRIMMER, No. 
655, ante. 
666. -|—The improvement comrs. of the 





town of C., in whom the pavements of all thorough- 
fares were vested, contracted with defts. to light 
the town with gas. Defts., a co. incorporated 
under Cos. Act, 1862 (c. 89), & without Parlia- 
mentary powers, proceeded to break up the 
pavenients in order to lay their pipes, & continued 
to do so after the rescission of the contract in 


vt. CO-OPERATIVE ESTATES, LTD. (1919), 
15 Tas. L. R. 22.—AUS. 


Q 
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consequence of their default. <A bill & infor- 
mation, in which a rival gas co. which had for 
many years lighted the town were pltfs. & infor- 
mants, was during the existence of the contract 
filed to restrain them from doing so :—Held: in 
the absence of all proof of injury to the property 
of pltfs., & of all evidence that injury was sus- 
tained by the public, the nuisance was of too 
temporary & trivial a character to justify the 

interference of this ct. by injunction.—A.-G. v. 

CAMBRIDGE CONSUMERS GAS Co. (1868), 4 Ch. 

App. 71; 38 L. J. Ch. 94; 19 L. T. 508; 33 

J.P.147;3; 17 W. Wh. 145, L. JJ. 

Annotations :-—Consd. A.-G. v. Preston Corpn. (1896), 13 
T. l. R. 14. Refd. Preston Corpn. v. Fullwood L. B. 
(1885), 43 L. ‘I. 718; St. Mary, Battersea, Vestry v. 
County of London & Cru Provincial Electric Lighting 


Co. (1899), 80 L. T. 31. Mentd. Pudsey Coal Gus Co. v. 
Bradford Corpn. (1873), L. R. 15 Hq. 167. 


667. -J—In questions of public nuisance, 
the ct. will not: interfere by injunction when the 
injury is merely temporary & trifling but only 
when it is permanent & serious.—A.-G. v. GEE 
(1870), L. R. 10 Kq. 1381; 23 L. T. 299; 34 J. P. 
596. 

Annotation ;- Refd. Clowes v. Staffordshire Potteries Water- 

works Co. (1872), 8 Ch. App. 129, n. 

668. Except in extreme cases.|—SWaAINE 
v. GREAT NORTHERN Ry. Co., No. 196, ante. 

669. - |—The general mie applicable 
in such cases has been stated by TURNER, L.J., 
in Swaine v. Great Northern Ry. Co., No. 196, 
ante, where he said that “ occurrences of nuisances, 
if temporary & occasional only, are not grounds 
for the interference of this ct. by injunction, 
except in extreme cases. ...” Defts. were 
doing nothing which was in itself unlawful. They 
were merely making alterations in their premises. 
There was no evidence of malice or design to cause 
annoyance, & no case was made for the granting 
of an injunction (STIRLING, J.).—GOSNELL v. 
AERATED BREAD Co., Urp. (1894), 10 T. L. R. 661. 

670. -|—In cases of nuisance, if 
temporary & occasional only, the ct. will not 
interfere by injunction except in extreme cases.- 
A.-G. v. PRESTON CORPN. (1896), 13 T. L. R. 14. 

671. -——-- Injuries not irreparable —- Damages 
adequate compensation.|—-CookrE 7. ForsBes, No. 
622, ante. 

672. Act done for lawful object.|—Ilar- 
RISON v. SOUTHWARK & VAUXHALL WATER Co., 
No. 44. ante. 

—See Wienways, Vol. XXVL, p. 454, 
Nos. 1706, 1707. 

Remedies of commoners.|—See Commons, Vol. 

XI., p. 51, No. 749. 


























(e) Probability of Injury. 
See, generally, INJUNCTION, Vol. XXVIII., 
De ae appa 322-343. 
: ether ground for injunction./—Bainr 
v. BAKER, No. 529, ante. ee 
_ 674. -|—A. being the owner of two adjoin- 
ing houses, demises one of them to B., & after- 
wards demises the other to C.; neither A. nor 
C. can make such alterations on the premises 
demised to the latter, as will prevent the comfort- 
able enjoyment of the house demised to B. If (. 
threatens & begins to make alterations, which, 





ART IV. SECT. 2, SUB-SECT. 6.— 
A. (6€). 


673 i. Whether ground for injunction. ] 
-—MAGEE v. LONDON & PORT STANLEY 


Ry. Co, (1857), 6 Gr. 170,—-CAN. O78 iit. 





, 673 li. ——.]—Bnitisiw CANADIAN 
SECURITIES, LTD. vy. CITY OF VICTORIA 


-}—The ri pen 
to an injunetion to rest 8 hips of a mtgee 


NUISANCE. 


the ct. is satisfied, will prevent the comfortable 

enjoyment of B.’s house, an injunction will be 

granted.—PALMER v. PauL (1824), 2 L. J. O. S. Ch. 

154. 

675. —---- Probable effect of act not repairable 
afterwards.|—If there is ground to believe injury 
will result from certain acts, this ct. will not 
permit those acts to be done, if it sees that the 
probable effect of them cannot afterwards be 
repaired. ...%In the case of an individual & 
owner of lands merely exercising his common 
legal right over his own property, the ct. can 
compel him at any time to set the matter right 
(WiGRAM, V.-C.).—DAWSON v. PAVER (1845), 4 
Ry. & Can. Cas. 81; subsequent proceedings (1847), 
5 Hare, 415. 

676. Probability of real danger.|—-Where 
the evidence in a cause showed that ball practice 
at a rifle range was accompanied by immincnt 
danger to the lessee of property adjoining the 
range, an injunction was granted to restrain 
the practice until the range was made “ free 
from danger to the lessee, his family & workmen.”’ 
—BANISTER v. BIGGE (1865), 34 Beav. 287; 13 
W. R. 379: 55 E. R. 646; sub nom. BANNISTER 
v. BiacE, 11 L. T. 760; 29 J. P. 581; 11 Jur. 
N.S. 276. 

677. |—If I found any real appre- 
hension of serious & immediate injury to health 
or of any pressing character of the like nature, 
such as the cases of stench or of apprehended 
inundation, I would interfere to prevent such 
irreparable injury in the meantime (PAG Woop, 
V.-C.).—-EADEN v. Firti (1863), ] Hem. & M. 
5733 71 b. R. 251. 

Annotations :-—Refd. Inechbald +. Robinson, Inchbald_ 7. 
Barrington (1868), 20 L. T. 1093 Bareham rv. Hall (1870), 
rea T. 116; Roskell «. Whitworth (1870), 5 Ch. App. 
678. ———.|] — Defts. established within 

685 yards of pltf.’s house a camp for smallpox 
patients. Pltf. alleged that the health of the 
neighbourhood had been endangered by the 
camp, & that the camp was a nuisance, & claimed 
an injunction to restrain defts. from maintaining 
the same :—Held: pltf. had failed to prove that 
there was any danger to him or his property, & 
the action must be dismissed. 

Pitf. had undertaken to show that there was 
what LoRD CocKBURN, C.J., called ‘‘ a well founded 
& reasonable apprehension of danger.” . ‘ 
There was in fact no evidence whatever of danger 
(per CUR.).— FLEET v. METROPOLITAN ASYLUMS 
BoarRD, DARENTH SMALLPOX CAMP CASE (1886), 
27. L. R. 361, C. A. 


Annotations :--Folld. Bendelow vr. Wortley Union Grdns. 
(1887), 57 L. J. Ch. 762; Matthews vr. Sheffield Corpn. 
(1887), 31 Sol. Jo. 773. Consd. A.-G. 1, 

Corpn., (1893) 2 Ch. 87; A.-G. vw Nottingham Corpn., 

[1904] 1 Ch. 673. 

679. -] — Pltfs. were the owners of 
houses in proximity to which defts., a rural 
sanitary authority, had established a smallpox 
hospital. In an action to restrain the user of the 
hospital on the ground of nuisance, the ct. being 
satisfied on the evidence that pltfs. had made 
out a case of real appreciable injury, though not 
&® great one, granted an interim injunction.— 
BENDELOW v. WORTLEY UNION GUARDIANS 
(1887), 57 I. J. Ch. 762; 567 1. T. 840; 36 W. BR, 
168 3 47T. lL. R. 67. 7 

680. ——-.]——-That there was apprehens!0! 
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41.—- the alleged nuisance will in* H 
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(1920), 48 Oj. L. RR. 1723 19 °° 
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I have no doubt but whether the apprehension 
was well founded I am not satisfied. Until L 
am sure that the apprehension was well founded 
I shall not be justified in granting an interlocutory 
injunction (CHARLES, J.).—MATTHEWS v. SHEF- 
FIELD CORPN. (1887), 31 Sol. Jo. ~~ 

-|—An injunction will not be 
granted in a quia timet action unless pltf. makes 
out a strong case of probability that the appre- 
hended mischief will, in fact, arise. 

The site of a proposed small-pox hospital was 
200, 240 & 450 yards respectively from the three 
adjacent public roads, 90 yards from a much 
frequented cemetery, 256 yards from the nearest 
house, & 500 yards from a hotel, there being 
only fifteen houses within a half-mile radius. In 
actions by the secretary of the hotal & the A.-G., 
on the grounds of private & public nuisance 
respectively, the medical evidence being con- 
flicting :—Held: in the absence of strong medical 
evidence that the proposed hospital would be a 
nuisance to the hotel or the public respectively, 
no injunction could be granted. 

The doctrine of coming to a nuisance has long 
since been excluded (Cuirry, J.).—A.-G. uv. 
MANCHESTER CORPN., [1893] 2 Ch. 87; 62 L. J. 
Ch. 459; 68 L. T. 608; 41 W. 1.459; 9 T. LR. 
315; 37 Sol. Jo. 325 3 3 BR. 427 3 sub nom. CROFTON 
v. MANCHESTER CORPN., WITHINGTON LOCAL 
BoaRD v, SAME, A.-G. v. SAME, 57 J. P. 340. 


Annotations :—Consd. A.-G. v. Nottinghain Corpn., [1904] 
1 Ch. 673. Refd. Pethick v. Plymouth Corpn. (1894), 70 
lL. UT. 304; Kast London Ry. v. Thames Conservators 
(1904), 68 J. P. 302; Mudge v. Pengo U. 1D. C. (1916), 80 
J. PP. 4415 A.-G. uv. Cory, Kennard v. Same (1919), 8&8 
L. J. Ch. 4103 Litehfield-Speer v. Queen Anne’s Gate 
Syndicate (No. 2), LLE919] 1 Ch. 407. 


682. |—A.-G. vv. GUILDFORD, Gob- 
ALMING & WOKING JOINT Hospital Boarpb, No. 
211, ante. 

















83. —-— ——.]—RaAPpLey v. Smart, No. 176, 
ante. 
684. -.|— The Conservators of the 


Thames, in whom the rights of the Crown in the 
soil of the Thames are vested, & who have 
statutory powers to dredge the Thames, & to 
alter, deepen, restrict, enlarge & improve its 
bed & channel, proposed to dredge the river in a 
manner likely to endanger the Thames tunnel, a 
work constructed under the river by statutory 
authority :—Held :the Conservators must exercise 
their rights subject to the statutory rights of the 
owners of the tunnel, & must be restrained by 
injunction from carrying out any dredging works 
likely to endanger the tunnel. 

In quia temct actions it is impossible to expect 
any witness to commit himself to the statement 
that the danger will ensue, nor is it absolutely 
necessary. All that is necessary is... that 
there must be a strong case of probabiligy that 
the apprehended mischief will arise (FARWELL, J.). 
——Easr LONDON IRty. Co, v. RIVER THAMES CON- 
SERVATORS (1004), 90 L. T. 347; 68% J. P. 302; 
20 'T. L. R. 378. 

Annotation :-—Mentd. Fowke v. Berington, [1914] 2 Ch. 308. 


-See INJUNCTION, Vol. XXVIIT., 
pp. 407, 408, Nos. 333, 336. 

685. ——- Some degree of present nuisance 
existing—-Which may continue or increase.]— 
The sewage of a town had for many ycars been 
drained by comrs. acting under a local Act of 
Parliament into a stream passing through the 
pitf.’s land, which was beyond their district, with- 
out perceptibly polluting it. But for some years 
before the filing of the bill, in consequence of the 
merease of the town, the stream became per- 
weptibly polluted, & continued to increase in 
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impurity. Decree of the Master of the Tolls 
restraining the comrs. from draining the town into 
the stream so as to pollute the water to the injury 
of pltf. affirmed. Although the fact of prospective 
nuisance is not in itself a ground for the inter- 
ference of the ct., yet if some degree of present 
nuisance exists, the ct. will take into account its 
probable continuance & increase. 

If the fouling of the stream by defts. amounts 
to a nuisance at law, & if this nuisance seriously 
affects the estate, this ct. ought to interfere to 
prevent it (TURNER, L.J.).—GoLpsmMiD v. TUN- 
BRIDGE WELLS JMPROVEMENT ComRs. (1866), 
1 Ch. App. 349; 35 L. J. Ch. 382; 14 L. T. 154; 
30 “ P. 419; 12 Jur. N. S. 308; 14 W. R. 562, 
L. JJ. 


Annotutions :—Consd. Lillywhite v. Trimmer (1867), 36 


L. J. Ch. 525; A.-G. v. Colney Hatch Lunatic Asylum 
(1868), 4 Ch. App. 146; A.-G. uv. Gee (1870), L. R. 10 Eq. 
131; A.-G. & Dommes v. Basingstoke Corpn. (1876), 
45 L. J. Ch. 726; Glossop, v. Heston & Isleworth L. B. 
(1879), 12 Ch. D. 102. . Distd. A.-G. rv. Dorking Grdns. 
(1882), 20 Ch. D. 595. Apld. Nixon v. Tynemouth Union 
ht. S. A. (1888), 52 J. P.504. Refd. Charles vc. Finchley 
L. BK. (1883), 62 L. J. Ch. 554; Fletcher v. Bealey (1885), 
28 Ch. D. 688; Shelfer v. City of London Electric Lighting 
Co., Meux’s Brewery Co. v. City of London_ Electric 
Lighting Co., [1895] 1 Ch. 287; Islington Vestry ¢. 
Hornsey U. C., (1900) 1 Ch. 695; Liverpool Corpn. v. 
Coghill, [1918] 1 Ch. 307. 
686. Threat to continue nuisance.| — 
Action against a lieutenant-general in command 
of troops to restrain an alleged nuisance to a 
neighbouring proprietor caused by the noise & 
vibration of rifle practice by the troops under his 
command. The land on which the practice took 
place was vested in the Secretary of State for 
War, & by various Acts of Parliament authority 
was given to use the land for military purposes. 
There was no allegation in the statement of claim 
that deft. threatened to continue the nuisance, 
or that the military use of the land was unreason- 
able. It appeared also by the statement of 
claim that deft. was not the owner of the land :— 
Held: a threat to continue the nuisance was 
necessary in order to obtain an _ injunction ; 
the Secretary of State for War was a nccessary 
party; & as the land was vested in the Secretary 
of State for War for military purposes by Act of 
Parliament, the ct. had nv authority to interfere 
with his discretion, unless it could be proved that 
the use to which the land was put was, even for 
military purposes, unreasonable.—HAWLEY  v. 
STEELE (1877), 6 Ch. D. 521; 46 L. J. Ch. 782; 
37 L. T. 625. 
Annotation :-—Consd. Hill «. Metropolitan Asylum Managers 
(1879), 4 Q. B. D. 433. 
Disturbance of easements.|—See EASEMENTS, 
Vol. XIX., pp. 188, 189, Nos. 1391-1400. 
Nuisance arising from user of electricity works.|— 
See Ky.EcTRIC LIGHTING, Vol. XX., p. 210, No. 7L 





(f) Conduct of Parties. 

See, generally, INJUNCTION, Vol. XXVIII, 
pp. 408—411, 419-485. 

687. Defendant insisting on right to do act — 
Injunction granted.|—-A canal co. was established 
by certain Acts of Parliament. The Acts gave the 
canal proprietors rights as to taking water from 
streams within the distance of two thousand 
yards, for the purpose of making & maintaining 
the canal. They purchased a mill on a stream, 
from which stream they had the right to take 
water. In this way they became riparian owners. 
As such they were entitled to the flow of water 
from brooks & streams running into that stream, 
subject only to the rights which other riparian 
owncrs at the upper part of the stream might 
lawfully exercise. The directors of a waterworks 


Q ? 
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co. purchased a mill on the upper part of the same 
stream, & so became riparian owners as the 
owner of that mill had been. They not only used 
the water for the purposes & in the manner 
allowed by law to every riparian owner, but 
collected it into a permanent reservoir for the 
supply of an adjacent town, & claimed, as their 
legal right, such a user of it :—Held: this use of 
the water by the directors of the waterworks co. 
was not a reasonable use of the stream, such as 
could justifiably be made by an upper riparian 
owner, & the canal proprietors, who were also 
riparian owners, whose flow of water was thereby 
affected, were entitled to come into equity, & 
obtain an injunction to restrain this use of the 
water.—SWINDON WATERWORKS Co, v. WILTS & 

BERKS CANAL NAVIGATION Co. (1875), L. R. 7 

H. L. 697; 45 L. J. Ch. 688; 33 L. T. 5135 40 

J. P. 804; 24 W. R. 284, H. L.: varying, S.C. 

sub nom. WILTsS & BERKS CANAL NAVIGATION Co. 

v. SWINDON WATERWORKS Co. (1874), 9 Ch. App. 

451, 1. JJ. 

Annotations :—Consd. Roberts v. Gwyrfai District Council, 
[1899] 2 Ch. 608; McCartney v. Londonderry & Lough 
wily Ry., (1904) A.C. 301. Refd. Owen v. Davies, [1874] 
W.N. 175; Bonner v. G. W. Ry. (1883), 24 Ch. D. 1; 
Attwood v. Llay Main Collieries, [1926] Ch. 444. Mentd. 
Ormerod v. Todmorden Mill Co. (1883), 11 Q. B. D. 155, 
688. -|—The owner in fee of a garden 

over which the tenants of his adjoining houses 

had rights of enjoyment & management :—Held : 
entitled to an injunction to restrain continuing 
trespasses involving nuisances in the garden com- 
mitted by a person acting under colour of a con- 
tract to improve the garden entered into between 

him & the tenants.—-ALLEN v. MARTIN (1875), 

L. R. 20 Eq. 462; 32 L. T. 750; 23 W. R. 

904. 

689. ——— — — In absence of proof of substantial 
damage.|—-Injunction granted in the absence of 
proof of substantial damage, on the ground that 
defts. by their pleading claimed a right to continue 
doing that which the ct. held they were not 
entitled to do. 

In an action by a sanitary authority to restrain 
the sanitary authority of a neighbouring district 
from authorising or directing sewage from their 
district to flow into the sewers of pltfs., the ct. 
granted an injunction as to the future, but refused 
to grant a mandatory injunction to compel the 
stopping up of existing drains; (a) because to do 
so would cause serious inconvenience to the 
district, & (6b) because it is doubtful whether a 
local board have power to stop up drains which 
they have once authorised to be connected with 
their sewers. Inasmuch as the injunction granted 
applied only to the future, the ct. refused to 
suspend its operation.—A.-G. v. ACTON LOCAL 
BOARD (1882), 22 Ch. D. 221; 52 L. J. Ch. 108; 
47 L. T. 510; 31 W. RR. 153. 

Annotations :—Refd. Charles v. Finchley L. B. (1883), 23 
Ch. 1). 767; A.-G. v. Clerkenwell Vestry, [1891] 3 Ch. 527; 
eo ake se ManEnaee one e an ne 373 Islington 
L, C. U.®. Acton U. D.C. (1902), 18-T. Lei, ego: Menta. 
690. -|-—By so altcring the flow 

of water the local authority are, within Public 

Health Act, 1875 (c. 55), s. 332, ‘ injuriously 

affecting *’ the common law right of such a riparian 

proprietor, & they will be restrained from so 
doing without any proof of sensible damage 
caused to him.—ROBERTS v. GWyRFAl District 

CoUNCIL, [1899] 2 Ch. 608; 68 L. J. Ch. 757: 

81 L. T. 465; 64 J. P. 52; 48 W. R. 51; 16 

T. L. R. 2; 44 Sol. Jo. 10, C. A, 
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Delay no bar to relief.|—-See INJUNCTION, Vol. 
XXVIII., p. 423, No. 476. 

Effect of acquiescence.]|—See INsuNncTiIoN, Vol. 
XXVIII, pp. 428, 431, Nos. 526, 546-550. 


(g) Nuisance Ceasing since Action Brought. 

691. Whether injunction granted.| — CRUMP v. 
LAMBERT, No. 21, ante. 

692. .|—Pltfs. claimed damages in respect 
of injury caused to their trees & crops by smoke 
& effluvia from deft.’s works. They also claimed 
an injunction to restrain continuance of the 
nuisance. The nuisance had ceased owing to 
defts. having stopped work after action brought : 
—Iield: pltfs. were entitled to an injunction & 
an inquiry as to damages.—CHESTER (DEAN & 
CHAPTER) v. SMELTING CORPN., LTp. (1901), 85 
L. T. 67; 17 T. L. RR. 743. 

—-—.]—-See INJUNCTION, Vol. XXVIII., p. 540, 
Nos. 1477-1480. 


B. Damages in lieu of or in addition to Injunction. 
See INJUNCTION, Vol. XXVIII, pp. 412 et seq. 





C. Practice, Procedure and Costs. 


See, generally, INsunction, Vol. XXVIIL., 
pp. 493-523, 539-551. 


SUB-SECT. 7.—HVIDENCE. 

693. How nuisance proved — Necessity for ex- 
ternal evidence.|——There is no necessity specifically 
to pray for liberty to inspect premises, it being a 
species of discovery which the ct. has jurisdiction 
to grant if the nature of the case requires it; but, 
where pltfs. applied for liberty to inspect defts.’ 
works to ascertain the particular products used 
in the manufacture of chemicals which occasioned 
a nuisance the motion was refused, on the ground 
that proof of the nuisance could be obtained from 
external sources.—BARLOW v. BAILEY (1870), 22 
L. T. 464; 18 W. R. 783. 

694. Admissibility—-Evidence of expert—Archi- 
tect acquainted with neighbourhood—Evidence as 
to effect of nuisance on value of neighbouring 
property.|—In an action for a nuisance, an archi- 
tect acquainted with the locality may be asked if 
the nuisance depreciated the value of the houses 
in the neighbourhood.—GAUNTLETrY ve. WHIT- 
WORTH (1849), 2 Car. & Kir. 720. 

695. Nuisance caused by construction & 
maintenance of small-pox hospital—Evidence of 
effect of similar hospitals in surrounding neighbour- 
hood.|—In an action brought in respect of a 
nuisance alleged to be caused by the construction 
& maintenance of a hospital for infectious diseases 
[small-pox] pltfs. proposed to call evidence as to 
the effect of other similar hospitals in the sur- 
rounding neighbourhoods :—Held: evidence of 
facts by which the effect, or absence of effect, of 
such hospitals could be cither positively or 
approximately ascertained, would be admissible 
& material.—METROPOLITAN ASYLUM DISTRICT 
MANAGERS v. LILL (APPEAL No. 1) (1882), 47 
L. T. 29; 47 J. P. 148, H. Li: revsg. on other 
grounds S. ©. sub nom. HILL v. METROPOLITAN 
ASYLUMS DISTRICT MANAGERS (1879), 49 L. J. 
Q. B. 228, C. A 
Arete voUse A.-G. v. Nottingham Corpn., [1904] 


696. .|—A.-G, v. 
Corpn., No. 212, ante. 

697. Rebuttal of positive evidence as to a 
nuisance—Whether merely negative evidence suffi- 
cient.|—GREAT CENTRAL Hy. Co. »v. DONCASTER 
RURAL Councit, No. 202, ante. 
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Sect. 3.—SUMMARY PROCEEDINGS. 


SUB-SECY. 1.—PERSONS LIABLE TO BE PRO- 
CEEDED AGAINST. 

698. Person by whose act, default, or sufferance 
nuisance arises or continues—Owner—Nuisance 
committed in market—Nuisances Removal Act, 
1855 (c. 121), ss. 2, 12.|—DRrapeEr v. SPERRING, 
No. 237, ante. 

699. —-— Nuisance on adjoining land— 
No nuisance appearing on owner’s land.|—(1) By 
Nuisances Removal Act, 1855 (c. 121), s. 12, in any 
case where a nuisance, a term, which includes 
ditches & drains injurious to health, is ascertained 
by the local authority to exist, they shall cause 
complaint thereof to be made before a justice of 
the peace, & the justice shall thereupon issue 
a summons requiring the person whose act, default, 
permission or sufferance the nuisance arises or is 
continued, or if such person cannot be found or 
ascertained, the owner or occupier of the premises 
on which the nuisance ariscs, to appear before 
any two justices who shall proceed to inquire into 
the complaint, & if it be proved to their satisfac- 
tion that the nuisance exists, shall make an order 
on such person, owner or occupicr, for the abate- 
ment, discontinuance & prohibition of the nuisance. 
By sect. 13 the justices may require the person 
upon whom the order is made to drain, empty, 
cleanse, fill up, amend or remove the injurious 
ditch, drain, etc. The occupiers of a brewery 
had for upwards of twenty years discharged 
the refuse from it into a barrel drain, which, after 
passing along a turnpike road, centered Jand 
belonging to another proprictor. The _ pro- 
prietor of this Jand did not get rid of the refuse 
is his predecessors had done, & it became after 
t had reached his land a nuisance :-—Held: the 
yecupier of the brewery was a person by whose 
xcl, default, permission or sufferance the nuisance 
vas caused, & an order of justices directing him 
0 abate the nuisance by cutting off all communica- 
ion between the drains of his premises & the barre! 
lrain was valid. 

(2) Deft., having obtained the necessary con- 
ent, made a drain leading from his own premises 
through adjoining Jand. This drain, which 
eceived the refuse from several houses & pig- 
ties belonging to deft., & let to yearly tenants, 
iolluted the water of neighbouring streams, & 
recame a nuisance :—Held: deft. must be taken 
o ke a person by whose act, etc., the nuisance 
vas caused, & might be ordered to abate & 
iscontinue the nuisance.—BRowN v. BUSSELL, 
"RANCOMB v. FREEMAN (1868), L. R. 3 Q. B. 251 ; 

B.&S.1; 37L. J. M.C. 65; 181. 7.19; 32 
. P.196; 16 W. R. 511. 


Innotations :-—--As to (1) Consd. Wycombe Union v. Parsons 

(1894), 71 L. T. 428. Refd. St. Helens Chemical Co. v. 
St. Helens Corpn. (1876), 1 Ex. D. 196; Scarborough 
Corpn. v. Searborough ht. S. A. (1876), 1 Ex. D. 344. 
As to (2) Refd. Riddell v. Spear (1879), 40 L. T. 130. 
Generally, Consd. Fordom v. Parsons, [1894] 2 Q. B. 780. 
Refd. Richmond Union Crdns. v. St. Paul's (Dean & 
Chapter) (1868), 18 L. T. 522 


.|—Sce, also, No. 730, post. 

—— Failure to find such person—-Owner or 
ceupier.|—See Public Health Act, 1875 (c. 55), 
rae Public Health (London) Act, 1891 (c. 76), 











700. ——- —-—- —-— Necessity for proof that 
ulsance continues by owner’s default.|—Applts. 
ere a public body having certain jurisdiction & 
owers over the River Thames, the bed & soil 
hereof & of the shores within the flux & reflux 
: the tides were vested in them by statute. 
he Acts by which their duties were regulated 
uve them various powers for the improvement 


— 
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of the navigation of the river, but gave them 
no power of scavenging or removing nuisances 
in the portion of the river hereafter referred to, 
& their power of raising funds, & the application 
of the funds when raised, were strictly limited 
by statute & did not include a power of raising 
money for the sanitary improvements of such 
portion of the river. A nuisance injurious & 
dangerous to health existed between high & low 
water marks in a tidal creek running inland about 
400 to 500 feet from the line of the river; it con- 
sisted of an accumulation of foul mud, which was 
largely composed of decomposing organic matter, 
& was chiefly derived from matter held in suspen- 
sion in the water or floating on its surface & left 
when the tide receded; it was impossible to fix 
upon any persons as having caused the accumula- 
tion. An order having been made upon applts. 
as owners of the premises upon which the nuisance 
existed for its abatement :—Held: Public Health 
(London) Act, 1891 (c. 76), s. 4 (1), must be read 
with the proviso in sub-sect. 3 (b); where the 
person causing the nuisance could not be found, 
the liability of the owner of the premises to abate 
it only arose where it was shown that it continued 
by his act, default, or sufferance, & the order 
upon applts. was therefore wrongly made.— 
THAMES CONSERVATORS v. Port oF LONDON 
SANITARY AUTHORITY, [1894] 1 Q. B. 647; 68 
L. J. M. CG. 1213; 69 1. T. 803; 58 J. P. 335; 


110 T. L. 2. 160; 38 Sol. Jo. 153, 


' through. 


— 


Annotations :—Consd. Clayton v. Sale U. C., [1926] 1 K. B. 
415. Mentd. Westminster Corpn. v. Johnson, Westminster 
Corpn. v. Fuller (1904), 68 J. P. 549. 

701. ———-.|—The drain connecting 
a house occupied by a tenant, with the sewer 
became clogged so that the sewage would not pass 
There was nothing to show what 
caused the stoppage. The local authority served 
a notice to abate the nuisance upon the owner of 
the house under Public Health Act, 1875 (c. 55), 
s. 94, & took proceedings against him for non- 
compliance therewith. The magistrate found as 
a fact that the person by whose act, default, or 
sufterance the nuisance arose could not ‘“ be 
found,” & held that the local authority could 
proceed against the owner :—Held: there being 
nothing to show what caused the stoppage of the 
drain & the consequent nuisance, the magistrate 
could properly find that the person by whose act, 
default, or sufferance the nuisance arose could 
not ‘‘be found,’ within Public Health Act, 
1875 (c. 55), s. 94, & the local authority were there- 
fore entitled to serve the notice upon the owner 
of the premises & to proceed against him.— 
RHYMNEY Iron Co. v. GELLIGAER DISTRICT 
CouNcIL, [1917] 1 K. B. 589; 86 L. J. K. B. 564; 
116 L. T. 339; 813. P. 86; 33 T. L. R. 185; 15 
LL. G. R. 240, D. ©. 

702. ——- ——— No contractual obligation to pre- 
vent nulsance.|—The owner or occupier of land 
on which a nuisance exists owing to the flooding 
of the land through a breach in a flood bank, may 
be liable under Public Health Act, 1875 (c. 55), 
s. 94, to abate the nuisance on the ground that it 
arises or continues through his act, default or 
sufferance, even though he is under no contractual 
obligation to repair or maintain the flood bank.— 
CLAYTON v. SALE URBAN District COUNCIL, 
[1926] 1 K. B. 415; 95 L. J. K. B. 178; 1384 
L.T.147; 90J.P.5; 427. L.R.72; 24L.G.R. 
34, D.C. 

703. ——— Lessee—Construction of sewer under 
land without lessee’s consent—Stoppage of sewer 
by lessee on failure to obtain compensation.|— 
Appit. rented land of the owner of houses & other 
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Jand in the neighbourhood; & about two years 
ago the landowner, without applt.’s consent, made 
a sewer under the land he occupied. Pecuniary 
compensation was claimed at the time, but during 
the two years the sewage of several houses passed 
through the sewer; applt., being unable to get 
satisfaction from his landlord, at length stopped 
up the sewer, & the local board obtained a con- 
viction against him under Public Health Act, 
3875 (c. 55), ss. 94 & 96, although no nuisance 
existed on his land :—Held: upon a case stated, 
applt. was a person by whose act the nuisance 
arose or continued; & that he was rightly con- 
victed.—RIDDELT. v. SPEAR (1879), 40 L. T. 130 5 
43 J. P. 317, D. C. 

704. Local authority undertaking to do 
work from default in which nuisance arises-— 
Whether owner liable.|—Applt. was the owner of 
certain cottages which were built in 1888, & which 
he purchased in May, 1897. Betwcen the months 
of Mar. & Oct. 1896, typhoid fever occurred in 
some of these cottages, which were fitted with 
double privy middens. During the time that 
elapsed between the time that the patients were 
attacked & the notification to the authoritics, 
the excreta of the patients were put in the privy 
middens to the knowledge of the authorities, 
which authorities had undertaken the cleansing 
of these privy middens under Public Health Act, 
1875 (c. 55), s. 42. Upon the notification of the 
disease the authorities supplied covered pails, & 
superintended the disinfecting of the places 
infected by such excreta, but these measures 
failed to get rid of & destroy the typhoid germs, 
& would never do so, though they might have 
been destroyed when the excreta were first placed 
there. The presence of these germs constituted 
@ nuisance, & the authorities then caused a notice 
to be served upon applt., under Public Ilecalth 
Act, 1875 (c. 55), s. 94, to abate this nuisance. 
Upon non-compliance with this notice, an order 
was made by the petty sessions requiring applt. 
to comply with the notice. Applt. appealed to 
quarter sessions who upheld the order :— Held: 
applt. was not liable under the Public Health Act, 
1875 (c. 55), to abate this nuisance, & the com- 
plaint therefore must be discharged.— BARNETT 
” LASKEY (1898), 68 L. J. Q. B. 55; 79 L. T. 
408; 63 J. P. 5, D.C. 

705. ——— Person sending sewage down pipe— 
Act sole cause of nuisance.|—The fact that a pipe 
which has no lawful outlet for sewage receives 
sewage from a house as well as surface water from 
a highway is not of itself proof that the pipe is a 
sewer. If a nuisance arises solely in consequence 
of a person’s own act in sending sewage down such 
a pipe, he 1s responsible under Public Health Act, 
1875, (c. 55), 8s. 94 & 95, as a person causing or 
continuing the nuisance by his ‘‘ act, default or 
sufferance.’”—WINCANTON RURAL COUNCIL v. 
Pansons, [1905] 2 K. B. 34; 74 L. J. K. B. 533; 
93 L. T. 135 69 7. P. 242; 8L. G. R. 771, D.C. 

706. Who is ‘‘ owner ’’—Thames conservators 
—Whether owners of soil & subsoil of river—For 
purposes of statute.|—-THAMES CONSERVATORS v. 
Port oF LONDON SANITARY AUTHORITY, No. 
700, ante. 

707. Reversioner.|-—Pit{s., after receiving 
a notice under the Public Health Act, 1875 (c. 55), 
from the urban sanitary authority of a nuisance 
existing on certain premises in 1909, carried out 
the repairs required by the notice at their own 
expense & sued deft. as for money paid by them 
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at deft.’s request. Pltf{s. put in admissions by 
deft. (a) that the reversion expectant upon a lease, 
dated Jan. 3, 1883, was vested in deft., & (b) that 
the premises were held by pltfs. as tenants of 
deft. under the said lease. Pitfs. put in the lease, 
by which a Mr. & Mrs. H. demised the premises 
which were at Bournemouth, to one 1. for the 
remainder of a term of eighty years from Sept. 
29, 1840, less the last seven days thereof, at a 
rent of £60 per annum. On this evidence the 
county ct. judge held that deft. was the owner of 
the premises within Public Health Act, 1875 
(c. 55). Deft. appealed on the ground that there 
was no evidence of such ownership :—Held: there 
was some evidence of such ownership, & therefore 
the appeal must be dismissed. The ct. themselves 
would have required further & better evidence of 
ownership.—WAREHAM & DALE, LTD. v. FYFFE 
(1910), 74 J. P. 249; 8 L. G. 2. 620, D.C. 

708. ——— Person in receipt of rack rent.|— 
Resp. was lessee of a house in the county of 
London, which he let to one A. at. a rental of 15s. 
a weck, subsequently raised to £1 Os. 93d. a week. 
A. occupied the basement himself & sublet the 
three upper floors, each to a different tenant. ‘The 
total rent paid by the three tenants to A. was 
£1 2s.a week. There was no water supply on two 
of the upper floors, & the sanitary authority by 
virtue of the Public Health (London) Act, 1891 
(c. 76), ss. 4 & 48, amended by the London County 
Council (General Powers) Act, 1907 (c. clxxv), s. 78, 
served notice on resp. as ‘‘ owner of the premises ”’ 
to abate the nuisance & provide a proper water 
supply upon these floors. esp. failed to comply 
with the notice, & upon a complaint against him 
the justices refused to convict on the ground that 
he was not ‘‘ ownec’”’ as defined by the Public 
Health (London) Act, 1891 (c. clxxv), s. 141 :-— 
Held: the justices had wrongly decided, & the 
case must be remitted to them with a direction 
to make the order asked. 

‘Owner’ for the purposes of the above 
statutory provisions means the person who for 
the time being receives the rack rent of the whole 
of the premises. 

A mesne tenant who receives subsidiary rents 
from parts of the premises less than the whole is 
not ‘‘ owner of the premises,’ even though the 
rents which he receives make up two thirds of the 
full annual value of the premises & so exceed that 
which would constitute a rack rent of the whole 
premises.—KENSINGTON BoROUGH COUNCIL v. 
ALLEN, [1926] 1 K. B. 576; 95 L. J. K. B. 481; 
134 L. T. 665; 90 J. P. 105; 42 T. L. R. 4493 
24]. G. ht. 254, D. C. 

.]|—See, also, Nos. 731, 732, post. 

709. Inability to ‘‘ find ’’ person responsible— 
What constitutes—Inability to discover cause of 
nuisance.|—-RHYMNEY IRON Co. v. GELIIGAER 


, District CouNcIL, No. 701, ante. 


SUB-SECT. 2.—WHO0 MAY COMPLAIN. 
See Public Health Act, 1875 (c. 55), s. 105; 

Public Health (London) Act, 1891 (c. 76), s. 12. 
710. Party contributing to nuisance.|—By a 
local Act resps. were bound to flush, cleanse, & 
trap the sewers in the town of H. Applts. were 
possessed of chemical works at IT., & were entitled 
to discharge refuse by two separate drains, into 
a public sewer. By the one drain liquid impreg- 
nated with muriatic acid was discharged, & by 
the other liquid impregnated with sulphur. Upon 
their combination in the sewer sulphuretted 
hydrogen gas was produced, which escaped in 
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sufficient quantities to be injurious to the public 
realth. No nuisance existed in applts.’ drains. 
Resps. had not properly flushed, cleansed, & 
rapped the sewer. Complaint having been made 
dy resps. of the escape of the sulphuretted 
1ydrogen gas, an order for the abatement thereof 
vas made by justices upon applts. :—Held: the 
scape of sulphuretted hydrogen gas from the 
lewer was a nuisance within the meaning of 
Nuisances Removal Act, 1855 (c. 121), s. 8, it 
rose from the act of applts., & resps. could law- 
ully make complaint thereof, although they 
hemselves might have contributed to the existence 
o£ the nuisance.—StT. HELENS CHEMICAL Co. v. 
ST. HELENS CORPN. (1876), 1 Ex. D. 1963; 45 
aJ.M.C.150; 341. T. 397; 40 J. P. 471, D.C. 
1nnotation :—Reid. A.-G. v. Scott, [1905] 2 K. 8. 160. 

711. Person aggrieved—Must be ‘‘ aggrieved ”’ 
m date of nuisance complained of.|—HiILTon v. 
Lorpwoop (1899), 44 Sol. Jo. 90, D. C. 


SUB-SECT. J.-—INTIMATION OF NUISANCE. 
A. Cosls of Abatement in Compliance with 
Intimation. 

Sce Public Health (London) Act, 1891 (c. 76), 
- 33; LANDLoRD & TENANT, Vol. XXXI., pp. 
‘01-304, Nos. 4461, 4464-4469, 4474-4477. 

712. Occupier voluntarily executing necessary 
vorks —Recovery of expenses from owner.]| — 
Jnder the Public Health (London) Act, 1891 
c. 76), a sanitary authority served on certain 
remises an intimation or warning, addressed to 
he owners, that, if certain necessary works were 
iob completed within a specified time, they would 
ommence proceedings against them ‘‘ by the 
ervice of a statutory notice.” Thereupon, the 
ccupier, without forwarding the document to the 
wners, or informing them of it, caused the work 
o be executed, & then sought to recover the 
mount expended thereon from the owners :— 
feld: the occupicrs, not being compellable to 
xecute the work, had acted as mere volunteers 
a duing so, & had no claim to be reimbursed by 
he owncrs.—-THOMPSON & Norris MANUFACTUR- 
NG Co., Lirp. v. HAwnEs (1895), 73 Tl. T. 369; 59 
. P. 580, C. A. 
lnnotations :-—Consd. Hacdicke +. F 
[1904] 2 K. B. 807. Apld. Oliver v. Camberwell B. C. 


(1904), 90 L. T. 285. Distd. Wilson’s Music & General 
Printing Co. v. Finsbury B. C., [1908] 1K. B. 563. 


713. -|—Defts. served a notice on 
Itf. that certain drains on his premises were in a 
efective condition. Pltf. in consequence made 
ood the defects. The repairs turned out to be 
epairs to a sewer which it was defts.’ duty to 
naintain. In an action to recover from defts. 
he expenses so incurred as money paid to their 
se :—Held: pltf. could not recover.—-PROCTOR 
. ISLINGTON CORPN. (1902),18 T. L. R. 505; 1 
i. G. R. 652, n.; on appeal (1903), 67 J. P. 164, C. A. 
nnotations :—Refd. Silles v. Fulham B. C. (1903), 1 L. G. RR. 
643; Oliver v. Camberwell B.C. (1904), 90 L. T. 285. 
714. Owner executing work before service of 
otice of abatement—Covenant by tenant of pre- 
uses to pay “ outgoings ’’—Whether expenditure 
n ** outgoing.’’|—Re BETTINGHAM, MELHADO v. 
Yoopcock (1892), 9 T. L. R. 48. 
nnotation :-—Consd. Smith v. Robinson, [1893] 2 Q. B. 53. 
715. -|—The owners of a house 
t it to deft. for a term of three years at a rent of 
10, deft. agreeing to pay “all rates, taxes, 
ssessments, d& outgoings whatsoever in respect 
[ the premises.’? After the expiry of the term 
eft. continued in occupation of the house without 
ny fresh agreement, & paid rent for it at the same 


Friern Barnet U. C. 
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rate. Subsequently, & whilst deft. was still in 
occupation, the sanitary inspector of the district 
served upon the owners of the house an intimation 
under Public Health (London) Act, 1891 (c. 76), 
s. 3, that the house was in such a state as to be a 
nuisance owing to the drain being defective. The 
owners gave notice to deft., & required him to do 
the work necessary to abate the nuisance. Upon 
deft. refusing to do so, the owners proceeded to 
do the work themselves at once without waiting to 
be served by the sanitary authority with a notice 
under sect. 4 of the Act requiring them to do the 
work. The expense incurred by them in doing 
the work amounted to £70 1s. 6d. In an action 
by the owners to recover that sum from deft. 
under his covenant to pay all outgoings :—Held : 
the action could not be maintained upon the 
grounds—(a) The owners having done the work 
immediately upon receipt of the intimation of the 
existence of the nuisance & before service of any 
notice requiring them to abate it, did it voluntarily, 
& not under any obligation, & the expenditure 
was consequently not an ‘ outgoing ”’ within the 
meaning of the covenant: & (b) Even if a cove- 
nant to pay outgoings would cover such an ex- 
penditure, it was not, having regard to the 
proportion which the expenditure bore to the 
yearly rent, a covenant which was applicable to 
a yearly tenancy, & deft. in holding over after the 
expiry of his term & paying rent could not be 
presumed to have intended to become a yearly 
tenant on the termins of such an _ obligation.— 
HARRIS v. THitckmMan, [1904] 1 Kk. B. 183 738 
L. J. K. B. 381; 89 1. TT. 7223; 68 J. P. 653 20 
T. L. RW. 18; 48 Sol. Jo. 69; 21. GR. L. 
Annotations :—Consd. Hacdicke v. Friern Barnet U. C., 
(1904) 2 K. B. 807; Oliver v. Camberwell B. C. (1904), 
90 IL. TT. 285. Mentd. Greaves vr. Whitmarsh, Watson 
As 95 L. T. 425; Lowther v. Clifford, [1926] 1K. B. 
Oe 


716. Work which sanitary authority ought 
to have done—Right of recovery from authority.|— 
Pltf. was tenant from year to year to defts. of a 
house in Jondon, in which a nuisance arose by 
reason of water & sewage collecting in the cellar 
owing to a stoppage in the drains. The sanitary 
authority, acting under Public Jlealth (london) 
Act, 1891 (c. 76), s. 4 (1), served a notice at the 
premises directed to the owner or occupier, & 
requiring the nuisance to be abated ; they did not 
serve on the owner a notice under sect. 4, sub- 
sect. 3, which provides for the service on the 
owner of a notice to abate in cases where the 
nuisance arises from any want or defect of a 
structural character. Pltf., who under sect. 4, 
sub-sect. 4, was liable to a penalty of £10 if he 
made default in complying with the requisitions 
of the notice, did the necessary work, in the course 
of which it was discovered that the nuisance arose 
from a structural defect in the drains :—Held: (1) 
pltf. was entitled under sect. 11, sub-sect. 1, of the 
Act to recover from defts. the costs & cxpenses 
incurred in abating the nuisance as money paid 
by him for the use & at the request of defts., 
although no notice under sect. 4, sub-sect. 3, had 
been served upon defts. as owners of the pre- 
mises ; (2) the costs & expenses incurred in carry- 
ing ‘‘the order’? into effect must be taken to 
include the costs & expenses of carrying into 
effect the ‘‘ notice’ from the sanitary authority, 
although no ‘‘ nuisance order ’’ under sect. 5 had 
been obtained by the sanitary authority upon 
complaint to a petty sessional division. 

(3) Without having recourse to sect. 11 pltf. 
is entitled to recover from defts. as having -been 
legally compelled to incur expense in abating a 
nuisance which defts. themselves ought to have 
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Sect. 8.— Summary proceedings: Sub-sect. 3, A. 
B.; sub-sect. 4, A., B. & C. (a) & (b).] 


abated (CHARLES, J.).—-GEBHARDT v. SAUNDERS, 

[1892] 2 Q. B. 452; 67 L. T. 684; 56 J. P. 741; 

40 W. R. 5713 36 Sol. Jo. 524, D. C. 

Annotations :—As to (1) Folld. Thompson & Norris Manu- 
facturing Co. v. Hawes (1895), 73 L. T. 369; Andrew v. 
St. Olave’s Board of Works, [1898] 1 Q. B. 775. _Consd. 
North v. Walthamstow U. C. (1898), 67 L. J. Q. B. 972. 
Distd. Reeve v. Sadler (1903), 67 J. P. 63. .Asto (2) Folld. 
Andrew v. St. OJave’s Board of Works, {1898] 1 Q. B. 775. 
Consd. Cree v. St. Pancras Vestry, [1899] 1 Q. B. 693. 
As to (3) Consd. North v. Walthamstow U. C. (1898), 67 
L. J. Q. B. 9723; Ellis v. Bromley R. D.C. (1899), 81 L. T. 
224. Generally, Refd. Rhymney Iron Co. v. Gelligacr 
District Council, [1917] 1 K. B. 589. Mentd. Hope v. 
Walter, [1900] 1 Ch. 257. 

717. ——.|—An owner of premises 
received a written intimation under Public Health 
(I.ondon) Act, 1891 (c. 76), s. 2, duly signed by the 
officer of the sanitary authority, making known 
to him the existence of a nuisance at his premises 
& requesting him to abate the same within seven 
days otherwise the sanitary authority would 
commence proceedings against him by the service 
of a statutory notice. The owner, without waiting 
for the service of the statutory notice under sect. 4 
of the Act requiring him to abate the nuisance, 
did the necessary works to abate the nuisance, 
in the course of which he discovered that the work 
was a sewer & not a drain, but without communi- 
cating with the sanitary authority he completed 
the work, & brought an action against the sanitary 
authority to recover the expenses as for work done 
by him under compulsion which the sanitary 
authority were legally compcllable to do :—Held: 
work done under an ‘intimation ’’ given under 
sect. 3, is not work done under compulsion, & as 
the owner had not waited for the statutory notice 
under sect. 4 but had done the work under the 
‘‘ intimation’? notice, the work was not done by 
him under compulsion, & he was not entitled to 
recover the expenses of the work.—-OLIVER v. 
CAMBERWELL BorovuGH COUNCIL (1904), 90 L. T. 
285; 68 J. P. 165; 52 W. R. 511; 48 Sol. Jo. 
208; 2L. G. R. 617, D.C. 

Annotations :—Distd. Huedicke rv. Friern Barnet U. C.,, 
{1904) 2 K. B. 807; Wilson's Music & General Printing 
Co. v. Finsbury B. C., [1908] 1 K. B. 563. 

718. Work done under protest by person not 
liable—Right of recovery from person liable.|— 
A nuisance having arisen from the obstruction of 
a pipe which carried off the drainage from pltf.’s 
premises, defts.’ sanitary inspector served on 
pitfs. an ‘intimation ’’ notice under the Public 
Health (London) Act, 1891 (c. 76), requiring them 
to abate the nuisance. Pltfs. contended, & it was 
the fact, that the pipe was a sewer, & therefore 
repairable, not by them, but by defts. ; but plitfs. 
did the work necessary to abate the nuisance under 
protest, & sued defts. to recover the cxpense 
Incurred by them in so doing as money paid by 
them under compulsion which defts. were com- 
pellable to pay :—Held: pltfs. were entitled to 
recover.—WI1L8ON’s Music & GENERAL PRINTING 
Co. _v. FINspuRY BorovuGH Councin, [1908] 1 
K. B. 563; 771. J. K. B. 471; 98 L. T. 5743 72 
J.P. 37; 61. G. R. 349. 

-lnnotation :--Refd. Kershaw v. Smith, [1913] 2 K. 2B. 455. 
See, further, SewERS & DRAINS. 











B. Non-Compliance. 
See Sub-sect. 4, E., post. 


OE re ne 


SUB-SECT. 4.—NOTICE TO ABATE. 
A. In General. 
See Public Health Act, 1875 (c. 55), ss. 94-96 ; 
Public Health (London) Act, 1891 (c. 76), s. 4. 


NUISANCE. 


719. Nature & extent of works to be executed— 
Power to determine—In whom vested—Jurisdiction 
of justices to review determination.|—By the 
Public Health Act, 1848 (c. 63), s. 54, the sur- 
veyor of the Local Board of Health may examine 
any drain, water closet, privy, cesspool, or ash 
pit, & if it is in bad order & condition the Board 
shall cause notice in writing to be given to the 
owner or occupier of the premises, requiring him 
to do the necessary works; & if such notice be 
not complied with, the party shall be liable to a 
penalty for every day during which he makes 
default :—Held : the discretion to determine what 
works are necessary to be donc is vested in the 
Board, &, on a proceeding before justices to recover 
the penalty under sect. 129, they have no Jjuris- 
diction to review its determination.— HARGREAVES 
v. TAYLOR (1863), 38 B. & S. 613; 1 New Rep. 
472; 321. J.M.C. 111; 8 L. T. 149; 27 J. P. 
325; 9 Jur. N. 8.1053; 11 W.R. 562; 122 H.R. 
230. 

720. Necessity for--On condition precedent to 
summons.]—-Under 23 & 24 Vict. c. 77, 8. 13, 
amended by Sanitary Act, 1866 (c. 90), part 2, a 
justice of the peace upon the complaint of any 
inhabitant of any parish or place of the existence 
of any nuisance on any private premises in the 
same parish or place, may issue a summons re- 
quiring the person by whose act, default, per- 
mission, or sufferance, the nuisance arises, ctc., 
or if such person cannot be found or ascertained, 
the owner or occupier of the premises on which 
the nuisance arises, to appear before justices, etc.. 
without proof of the service of a previous notice 
to abate the nuisance.—-COocKkER v. CARDWELL 
(1869), I. R. 5 Q. B. 15; 10 B. & S. 797; 389 
L. J. M.C. 28; 21 L. T. 457; 34 J. 12. 516; 18 
W. KR. 212. 

721. ———_ —-—— Trade nuisance.|—Birp v. Sr. 
Mary ABBOTTS, KENSINGTON VESTRY, No. 1382, 
ante. 

722. --— .|—A statement of claim, alleg- 
ing that a notice purporting to be given undcr 
Public lealth Act, 1875 (c. 55), s. 36, was given 
without any previous report of the inspector of 
nuisances, & that a trespass is threatened & in- 
tended by the local authority in default of com- 
pliance with such notice, & praying an injunction, 
discloses a reasonable cause of action.—-ROBINSON 
vu. SUNDERLAND CorPN. (1898), 63 J.P. 19, C. A. 5 
subsequent proceedings, [1899] 1 Q. B. 751, D. C. 





B. Form of Notice. 


723. Definition of time for abatement——‘‘ Forth- 
with ’’—Whether sufficient.|—-N. was duly served 
with notice under Public Health Act, 1875 (c. 63), 
s. 94, to abate forthwith a nuisance arising from 
filth :—Held: the word ‘forthwith’? meant 
within a reasonable time, & sufficiently defined 
the time for doing the work.—THOMAS v. NOKES 
(1894), 58 J. P. 672, D.C. 


724. .|—A. notice under Public 
IIealth Act, 1875 (c. 55), 8s. 94, requiring the 
abatement of a nuisance forthwith after the ser- 
vice of the notice sufficiently specifies the time, as 
required by that sect., within which the nuisance 
must be abated.—THOMAS v. WESTERN STEAM 
TRAWLING Co. (1894), 59 J. P. 282, D.C. 

725. Necessity for specification of works to be 
done.|—-By Public Health Act, 1875 (c. 55), s. 94, 
the notice required under sect. 91 to abate a 
nuisance shall be a notice requiring the person 
causing the nuisance ‘‘ to abate the same within 
a time to be specified in the notice, & to execute 
such works & do such things as may be necessary 














Part IV.—REMEDIES. 


for that purpose.”” Resp. W. was summoned 
before the justices, under sect. 91 & subsequent 
sects., for permitting black smoke to be discharged 
from a chimney not being a chimney belonging to 
a private dwelling-house in such quantity as to be 
a nuisance. <A preliminary objection was taken 
that the notice under the Act was bad on the 
ground that it did not set out the works required 
to be done in ordcr to remedy the nuisance. The 
justices upheld the objection & dismissed the 
summons :—Held: the notice was quite sufficient, 
as no works were required to be done, but only the 
black smoke stopped.—MILLARD v. WASTALI, 
[1898] 1 Q. B. 3842; 671. 5. Q. B. 277; 77 L. T. 
692; 62 J. P. 135; 46 W. R. 258; 14 T. 1. KR. 
172; 42 Sol. Jo. 215: 18 Cox, C. C. 695, D. C. 

Annotation :-—Refd. C. L. Ky. v. Hammersmith B. C. (1904), 

73 L. J. K. B. 623. 

726. -.|—A notice was served on the 
owner of certain premises under Public Health 
Act, 1875 (c. 55), s. 94, requiring him to abate a 
nuisance arising from his allowing water to rise 
& accumulate in his cellar. The water came from 
@ spring in the cellar. The notice continued : 
‘*& for that purpose to drain off the water, & to 
fill up the cellar, & to execute all such other works. 
& do all such other things as may be necessary for 
the abatement of the said nuisance ’’ :—-Hele : the 
notice was bad (RipLeEy, J.), on the ground that, 
although it need not set out: the work to be done 
in detail, it ought to set out the character of the 
work to be done—naimely, pumping, & not drain- 
ing; (Avory, J., & Lusn, J.), on the ground that. 
it was ambiguous in that it might mean cither that 
the owner was to effectively drain the water from 
the cellar or only to pump out the water then in 
the cellar.— WHATLING v. RrEs (1914), 84 L. J. 
K. B. 1122; 112 L. T. 512; 79 J. P. 209; 138 
L. G. R. 274, D.C. 

727. Effect of ambiguity.|—-WuHatsinaG v. REES, 
No. 726, ante. 








C. Service of Notice. 
(a) Who may Serve. 


728. By, or by direction of, the sanitary autho- 
rity—Notice given by inspector on his own initiative 
——Insufficient.|—-A., the sanitary inspector of S., 
aw metropolitan parish, gave a notice in his own 
name as inspector to H., an owner of a house, to 
reconstruct drains, etc., in three days, & after- 
wards, on default, A. did the work, & the S. vestry 
took out a summons against H. to recover the 
expenditure. No resolution of the vestry or of 
any committee thereof to give the notice was 
proved, but only a mecting of three members of a 
sub-committee who were proved to have met & 
resolved that the inspector should enter & execute 
the works himself :—Held: the notice given by 
the inspector was bad, & the statute not being 
complicd with, the summons against H. was 
properly dismissed.—StT. LEONARD VESTRY v. 
IITOLMES (1885), 50 J. P. 132, D. C. 

Annotations :-—Distd. R. v. Chapman, Ex p. Arlidge, [1918] 
2K. B. 298. Consd. Bowyer, Philpott & Payne v. Mather, 
11919] 1 K. B. 419. 

728. Power of metropolitan committee to act 
by agent—In vacation.|—-The public health com- 
mittee of a sanitary authority under Public Health 
(London) Act, 1891 (c. 76), appointed their chair- 
man to deal with urgent matters during the vaca- 
tion, & this act was approved by the sanitary 
authority. During the vacation the medical officer 
of health reported to the chairman the existence 
of a nuisance, & the chairman directed that under 
sect. 4 a notice to abate the nuisance should be 
served on the owner of the premises. The action 
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of the chairman was approved by the committee 
at their first meeting after the vacation & likewise 
by the sanitary authority at their first mecting 
after the vacation. Subsequently to the last- 
mentioned meeting a complaint under sect. 5 was 
made against the owner by an inspector acting 
on behalf of the sanitary authority, & the magis- 
trate made an order for the abatement of the 
nuisance. <A bye-law of the sanitary authority 
provided that a chairman of a committee might, 
when the sanitary authority was in vacation, give 
instructions with respect to urgent matters, pro- 
vided that such acts should be reported to the 
sanitary authority:—Held: the effect of the 
bye-law & of the ratification by the sanitary 
authority of the act of the committee in appointing 
the chairman to act in urgent matters was to 
constitute him their agent for the purpose of 
directing service of the notice to abate the nuisance, 
& as the act of the chairman had been ratified by 
the committee & the sanitary authority before the 
making of the complaint, the ratification related 
back to the time when the chairman directed the 
notice to be served & therefore the magistrate had 
jurisdiction to make the order.—R. v. CHAPMAN, 
iz p. ARLIDGE, [1918] 2 K. B. 298: 871. J. K. B. 
1142; 1191. UT. 59; 825. P. 229; 16L G. XK. 
525, D.C. 

Annotation :---Refd. Bowyer Philpott & Payne v. Mather, 

{1919] 1K. B. 419. 


(b) Who may be Servea. 


730. Person by whose act default or sufferance 
nuisance arises—Owner—Nuisance occurring in 
pipe draining several houses—-Whether notice to 
one owner sufficient.|——A drain pipe passing through 
private property, & receiving & conveying to a 
public sewer the drainage of several houses belong- 
ing to different owners, is a “‘ single private drain ”’ 
within Public Health Acts (Amendment) Act, 
1890 (c. 59), s. 19. A notice to the owner of one 
of the houses on whose land a nuisance, arising 
from the defective state of such a drain pipe, is 
found to exist, to abate the same & to execute 
certain works for that purpose, is a_ sufficient 
notice to throw upon him the duty of abating the 
nuisance, &, upon his default, to entitle the local 
authority to recover from him the expenses in- 
curred by them in so doing. In such a case no 
notice need be given to the other owners, & the 
provisions of Public Health Acts (Amendment) 
Act, 1890 (c. 59), 8s. 19, asto apportionment of the 
expenses incurred by the local authority in exe- 
cuting the necessary works are not applicable. 
TIIOMPSON ?. ECCLES CORPN., LAEDICKE  v. 
FRIERN BARNET URBAN COUNCIL, [1905] 1 K. B. 
110; 74L. J. K. B. 1380; 91 L. T. 750; 69 J. P. 
45; 58 W. BR. 211; 21 T. L. R. 49; 3G. R. 
20, C. A. 

Annotations :—Refd. Jackson v. Wimbledon U. C, [1905] 
agen B. 27; Wood Green U. C. v. Joseph, (1907) 1 K. B. 
731. Who is ‘‘ owner ’’—Person in receipt of 

rack rent.]|—-Proceedings were taken against applt. 

under Nuisances Removal Act, 1855 (c. 121), & 

Sanitary Act, 1866 (c. 90), for a nuisance caused 

by the defective construction of a privy. It 

appeared that the house to which the privy 
belonged was let by A. to LI., for a term of years 
at a rack rent, & that applit. received the rent 
reserved by the lease as agent for the representa- 
tives of A. H. occupied the entrance or shop floor 
only, having underlet the residue of the premises, 
including the privy to a yearly tenant at a rack 
rent :—Held: applt. was not ‘‘owner’’ of the 
premises within the statutes as he did not receive 
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Sect. 3.— Summary proceedings: Sub-sect. 4, C. (b), 
D. & E.; sub-sect. 5, A. & B.) 


the rent paid by the occupier of the premises in 
which the nuisance arose.—Cook v. MONTAGU 
(1872), L. R. 7Q. B. 418; 41 L. J. M. C. 149; 26 
L. T. 471; 875. P. 53; sub nom. R. v. Batu Bi Pe 
Cook v. Montagu, 20 W. R. 624. 

‘ -|—T., a lessee of premises in 
the metropolis, sub-let the premises on the same 
covenants, for the whole term, less a few days, to 
A., & A. assigned to B., who was in possession. A 
notice to abate a nuisance was served on T. as the 
owner, within Public Health (London) Act, 1891 
(c. 76), 6. 141 :—Held: the notice ought to have 
been served on B., who alone was in a position to 
receive a rack rent.—TRUMAN, HANBURY, BUXTON 
& Co. v. KERSLAKE, [1894] 2 Q. B. 774; 68 
L.J.M.C. 222; 58 J. P. 766; 43 W. BR. 111; 10 
T. L. R. 668; 10 R. 489, D. C. 








D. Costs of Abatement in Compliance with Notice. 


Sce Public Health Act, 1875 (c. 55). 

738. Owner compellable to execute work under 
Public Health Act, 1890 (c. 59), s. 19-—Local 
authority adopting Act—Recovery of expenditure 
by owner.|/~-Two houses belonging to different 
owners were connected with a public sewer by a 
single private drain. ‘The local authority of the 
district, who had adopted Vublic Health Act, 
1890 (c. 59), served upon one of the owners a 
notice, under Public Health Act, 1875 (c. 5a), 
addressed to both, requiring them to abate a 
nuisance arising from the drain by doing certain 
works, & stating that, unless the nuisance were 
abated, the local authority would proceed to 
enforce the abatement & to recover costs & 
penalties. The owner upon whom such notice 
was served accordingly did the work, & brought an 
action against: the local authority to recover the 
cost. as moncy paid by her at their request :—Held : 
the notice given by defts. to pltf. was not a request 
to do the work which would support the action ; 
no such request could be implied, because defts. 
were not themselves compellable to do the work, 
& under Public Health Act, 1875 (c. 55), 5. 41, & 
Public Health Act, 1890 (c. 59), s. 19, could have 
compelled the owners to do it, & therefore that 
defts. were not liable—SELF v. Hove CoMRs., 
[1895] 1 Q. B. 685; 64 L. J. Q. B. 217 ie bat Dead 98 
234; 59 J. P. 103; 42 W. R. 300; 39 Sol. Jo. 
265; 15 R. 288, 1. c. 

Annotations :-—Distd, Hill v. Hair, [1895] 1 Q. 13. 906. 
Bradford ». Kastbourne Corpn., [1896] 2Q. B. 205. Dbtd. 
North v. Walthamstow U. C. (1898), 67 L. J. Q. BK. 974%. 
Consd. Thompson v. Eccles Compn., Heedicke v. Friern 


Barnet U. C., 11905) 1 K. B. 110. efd. It. . Hastings 
Corpn., [1897] 1 Q. 1B. 46: Seal v. Merthyr Tydfil U. D.C. 


Consd. 


(1897), 77 L. 'T. 303; Proctor ». Islington Corpn. (1902), 
ae an 905; Hucdicko vr. Friern Barnet U. C., [1904] 


734, —— Reversioner.].—Wanricnam & DALE, 
Lrp. v. FyFrr, No. 707, ante. 

785. Work done by one owner—Right to recover 
Share of expenses from adjoining owner.]—Where 
an ad joining owner does work on a common drain 
on his premises in pursuance of a, sanitary notice, 
he cannot recover a proportion of the expenses of 
such work from his adjoining owncr, although the 
drainage of such last-mentioncd Owner passes 
through such common drain & another notice has 
been served upon him in respect thereof,—REEVE 
v. SADLER (1903), 88 L. T. 993; 67 J. PL 683s Bt 
W. R. 608; 11. GR. 441, D. ¢ 

736, -----— -] — Defts.” premises were 
drained through a drain running under pltf.’s 
premises, which drain for part of its length carried 
only defts.’ drainage, & for the rest of its length 





NUISANCE. 


carried the drainage of both premises. Defts. had 
a right so to use the drain. A nuisance having 
arisen on pilté.’s premises owing to the whole of 
the drain being defective & permitting sewage to 
escape, the sanitary authority took proceedings 
against him, under Public Health (London) Act, 
1891 (c. 76), ss. 4 & 5, & obtained an order upon 
him to do the work necessary to abate the nuisance. 
The pltf. did the work & abated the nuisance, all 
the work being done upon his own premises :— 
Held: pltf. could not recover from defts. a pro- 
portionate part of the costs of abating the nuisance 
as being one of two or more persons ‘* by whose 
act or default’ the nuisance had been caused, 
within Public Health (London) Act, 1891 (c. 76), 
s. 120.-—NATHAN v. Rous#H, [1905] 1 K. B. 527; 
741. J. K. B. 285; 92 7. T. 321; 60 J. P. 185; 
21 1T. L. R. 2223; 31. G. R. 354, D.C. 

787. Sanitary authority liable to do necessary 
works—Recovery of expenditure by person not 
Hable.J—The drainage of two adjoining houses 
situate in the metropolis being so defective as to 
be a nuisance, the sanitary authority served a 
notice under Public Health (London) Act, 1891 
(c. 76), s. 4 (1), upon the owner of the houses 
requiring him to abate the nuisance. The 
drainage of the houscs was carried away by means 
of a single pipe, & the owner, being under the 
belief that this combined system of drainage had 
been authorised by an order of the sanitary 
authority, & that the liability to repair the pipe 
consequently lay upon him under the provisions 
of the Metropolis Management Act, 1855 (c. 120), 
executed the works prescribed by the notice. In 
fact, the combined plan of drainage had not been 
authorised by any such order, & the liability to 
repair the pipe was by that Act imposed upon the 
sanitary authority. On discovery of the mistake 
he sought to recover from the sanitary authority 
the expense he had incurred :—-Held : (1) as non- 
complhance with the notice would have rendered 
him primd facie liable to a penalty under Public 
Health (London) Act, 1891 (ce. 76), 8. 4 (4), he was 
practically compelled to do the work, & he could 
consequently recover the expense as money paid 
at the sanitary authority’s request; (2) the 
“expenses of carrying the order into effect’ 
mentioned in Public Health (London) Act, 1891 
(c. 76), 8. 11, include the expenses of doing work in 
obedience to an abatement notice, & consequently 
the owner, whether he was compelled to do the 
work or not, could under that sect. recover the 
expense from the sanitary authority as the persons 
by whose default the nuisance was caused.— 
ANDREW v. ST. OLAVE’S BOARD OF Works, [1898] 
1Q. B. 775; 67 L. J. Q. B. 592, 781. T. 504; 62 
J.P. 328; 46 W. li. 424; 42 Sol. Jo. 381, D. C. 
Annotations :—.48 to (1) Apld. North », Walthamstow U. C. 

(1898), 67 L. J. Q. B. 972. Consd. Cree v. St. Pancras 

Vestry, [1899] 1 Q. B. 693. Distd. Harris ». Hickman, 

(1904]1 K. B.13. Refd. Klis y. Bromley R. D. C. (1899), 

81 L. T. 224; Haedicke v. Friem Barnet U. C., [1904] 

2K. B. 807; Rhymney Iron Co. v. Gelligacr District 

Council, [1917] 1 K. B. 589, 

738. ——~ -]|—Where a person is called 
upon by the sanitary authority to abate, & does 
abate, a nuisance by doing work which the 
sanitary authority themselves are liable to do, & 
where that person afterwards seeks to recover 
from them the cost of the work, upon the principle 
that, where one person is compelled to do work 
which another is legally compellable to do, the 
cost of the work may be recovered by the one 
as money paid at the other’s request, regard must 
be had to the fact that in the case of a nuisance 
prompt action by some one igs imperative; & 
because of that fact it is not necessary to show that 
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there was actual, direct, or irresistible com- 
pulsion in order to bring the case within the 
principle above enunciated. It is sufficient to 
show that the sanitary authority took steps which 
peeceelly amounted to compulsion.—NorrTH v. 
ALTHAMSTOW URBAN CoUNCIL (1898), 67 L. J. 
Q. B. 972; 62 J.P. 8386; 15 T. L. R. 86. 
Annotations :—Consd. Ellis v. . D.C. ; 
L. T. 224; Sin, Pulbene eee ab é7 eRe TEs 
Refd. Haedicke v. Friern Barnet U.C., [1904] 2 K. B. 807 ; 
Oliver v, Camberwell B. C. (1904), 90 L. ''. 285; Wilson’s 


Music & Gencral Printi ~v iF aS Oe 0 
eran eet ng Co. v. Finsbury B. C., [1908] 


As between landlord & tenant.]— See LANDLORD 
& ‘THNANT, Vol. XXXI., pp. 301, 302, 304, 305, 
re 308, Nos. 4464-4469, 4485, 4404, 4495, 4514- 

JL. 
See, further, Sewrers & DRAINS. 


Li, Non-Compliance. 
See Sub-sect. 6, post. 


SUB-SECT. 5.—PROCEEDINGS IN DEFAULT OF 
COMPLIANCE. 
A. In General. 

See Public Health Act, 1875 (c. 55), s. 95; 
Public Health London Act, 1891 (c. 76), 8. 5 (1). 

739. Summons to answer complaint — What 

court has jurisdiction to hear—Justices for area of 
origin of nulsance.|—-Under Nuisances Removal 
Act, 1855 (c. 121), s. 12, the power of a local 
authority to prefer, & the jurisdiction of justices 
to determine, a complaint in respect of a nuisance 
existing within the area of that local authority, 
arises only where the cause of such nuisance is also 
within that area. IJ. C. & co., brewere co R., a 
parish within the area of a local boar — . health, 
drained their brewery into the r there, & 
thereby caused a nuisance lower duw. in the river, 
at J)., a parish within the jurisdiction of another 
local authority. The local authority for D. having 
preferred a complaint before justices against 
I. C. & co. in respect of such nuisance :—Held : 
the justiccs had no jurisdiction, the origin of the 
nuisance not being within the area of the local 
authority for D.—R. v. Cotton (1858), 1 BK. & KE. 
03; 28L. J.M.C. 223; 23 J.P. 532; 5 Jur. N.S. 
311; 7 W. R. 62; 120 1. RR. 8853 sub nom. KR. v. 
Corron, La p. THOMPSON, 32 L. T. O. S. 125. 
. Form of summons—Addressed to 
*“owner ’? of described premises.|—(1) Where a 
complaint to a petty sessional ct. is made by a 
sanitary authority under the Public lIcalth 
(London) Act, 1891 (c. 76), s. 4 (2), alleging that a 
nuisance exists on premiscs caused by the act, 
default, or sufferance of the owner, a summons to 
answer the matter of such complaint is good in 
form, though it be addressed to the ‘‘ owner ’’ of 
the premises, describing them, mercly, without 
further name or description. 

(2) Such a summons is a ‘‘ document ”’ within 
the meaning of the words ‘ notice, order, or other 
document ’’ in Public Health (London) Act, 1891 
(c. 76), s. 128, & may therefore be properly served 
bv delivering it to some person on the premises.— 
R. v. Mean, [1894] 2 Q. B. 124; 5875. P. 448; 42 
W. KR. 442; 10 1. L. R. 418; 38 Sol. Jo. 400; 
10 Rt. 217; sub nom. R. v. MeAD, Ex p. ANTHONY, 
63 L. J. M. ©. 128; 70 L. T. 766, D. C. 
oy ae to (2) Apld. ht. x. Braithwaite, {1918} 2 


v, 13. ‘ 
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741. ——— Delivery—-To some person on pre- 
mises.|—R. v. Meap, No. 740, ante. 

—— Whether a ee el Es Mas LICIOUS 
PROSECUTION, Vol. XX XIII, p. 470, No. 37. 


B. Defences. | 
742, Nuisance contributed to by other persons.| 
—BRown v. BUSSELL, FRANCOMB v. FREEMAN, No. 
609, ante. 
743. .J—RIDDELL v. SPEAR, No. 703, ante. 
744. —— Local authority.) — Sr. UeLENs 
CHEMICAL Co. v. St. HELENS Corpn., No. 710, 





ante. 

745. Inability to execute abatement order with- 
out committing trespass.|—- The S. corpn. con- 
tracted with some farmers to sell their ashes & 
manure, the same to be delivered at a ficld of 
which W. was occupier. The manure when 
deposited, being near a highway, caused a. stench, 
& was a nuisance, In proceedings against the 8. 
corpn., the justices made an order on them to 
abate the nuisance, & also to prohibit them from 
repeating it:—JIeld: the order prohibiting the 
nuisance was right, but not the order to abate it, 
because the manure having ceased to be the 
property of the corpn., they had no right to enter 
W.’s field to abate the nuisance.—SCARBOROUGH 
CoRPN. v. SCARBOROUGH SANITARY AUTHORITY 
(1876), 1 Ex. D. 344: 34L. T. 768; 40 J. P. 726, 
D.C. 

Annotations :-—Distd. Parker v. Inge (1886), 17 Q. B.D. 584. 
Refd. 2. 7. Cumberland JJ., 2c a. Teimble (1877), 41 
J. P. 45%. Mentd. Woburn Union v. Newport Pagnell 
Union (1887), 51 J. P. 694. 

746. .|—By an order of justices under the 
Public Health Act, 1875 (c. 55), if was found 
that on Jand the property of a certain person 
named a nuisance existed, viz, a foul ditch, 
caused by refuse water & offensive liquid from an 
adjoining brewery, & that this nuisance was 
caused by the act or default of deft. as owner & 
occupicr of the brewery, & it was ordered that 
deft., within three months, should abate the 
nuisance, & for that purpose should execute such 
works & do all such things as might be necessary 
so that the same should no longer be a nuisance 
or injurious to health. Upon a rule for certiorari, 
on the ground that deft. was not the occupier of 
the premises on which the nuisance was proved 
to exist, & that he had no power or authority from 
the owner to enter on the premises for any purpose 
whatever :—Held: the order must be quashed.— 
R. v. TRIMBLE (1877), 36 TL. 'T. 508 5 sub nom. RK. 
v. CUMBERLAND JJ., Fx p. TRIMBLE, 41 J. P. 454, 
eG. 
ee :-—Distd. Woburn Union vr. Newport Pagnell 

Union (1887), 51 J. P. 694. 

747. .|—A local authority served the 
owner of premises with a notice, under Public 
Health Act, 1875 (c. 55), s. 94, requiring him 
within seven days to abate a nuisance arising 
from the defective construction of a structural 
convenience, & for that purpose to execute certain 
specified works. Having failed to comply_with 
the notice, the owner was summoned under Public 
Health Act, 1875 (c. 55), s. 95, before a ct. of 
summary jurisdiction, & on the hearing it was 

roved that the premises in question were occupied 
be a tenant to the owner under a lease for twenty- 
one years containing the usual covenants :—Held : 
the owner, even although he could not enter upon 
the premises & execute the works without the 
tenant’s permission, had ‘‘ made default’? in 
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oi. Inubility to execule abatement order without committing trespass, J—LETYERKENNY ‘TOWN CoMRs. v. COLLINS (1891), 
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Sect. 3.—Summary Proceedings: Sub-sect. 5, B. & 
C. (a) & (b).] 


complying with the requisitions of the notice 
within Public Health Act, 1875 (c. 85), s. 95, & 
therefore the justices had jurisdiction to make an 
order, under Public Health Act, 1875 (c. 55), s. 96, 
requiring him to abate the nuisance.—PARKER 
v. INcE (1886), 17 Q. B. D. 584; 55 L. J. M. C. 
149; 55 L. T. 300; 517. P. 20, D. C. 

748. .|—Five houses of which three be- 
Jonged to one owner & two to another were 
connected with the public scwer by a single 
private drain. The drain being a nuisance & 
injurious to health, the local authority served on 
each of the two owners a notice under Public 
Health Act, 1875 (c. 55), s. 41, & Public Health 
Act, 1890 (c. 59), s. 19, addressed to them jointly 
requiring them to relay the whole of the drain :— 
Held: the fact that neither of the owners could 
relay the part of the drain situate in the other’s 
premises without committing a trespass was no 
objection to the validity of the notice & on non- 
compliance with the notice the local authority 
might execute the work & recover the expenses 
from the owners under the last-mentioned sect. 
LANCASTER v. BARNES Districr CouNcIL, [1898] 
1 Q. B. 855; 67 1. J. Q. B. 744; 78 L. T. 355; 
62 J. P. 405; 46 W. R. 6238, D.C. 

-{nnotation :—Mentd. Reeve v. Sadler (1903), 1 L. G. RR. 441. 

749. Neglect of sanitary authority to do its 
duty— Nuisance from sewer vested in local autho- 
rity.,—KIRKHEATON Locat. BoArp v. BEAUMONT 
(1888), 52 J. P. Jo. 68, D. C. 

750. Failure to provide sufficient sewers 
for the district.|—For twenty years some owners 
had sent their sewage into a sewer of the sanitary 
authority. which was quite insufficient for the 
district. The authority sought, under the Public 
Health Act, 1875 (c. 55), ss. 94-96, to make P., 
one of the owners, liable for causing a nuisance, 
but did not prove that P.’s sewage, of itself, 
amounted to a nuisance :—Held: the sanitary 
authority, having failed to provide sufficient 
sewers, could not get rid of their neglect by 
devolving their duty on the owners who used the 
insufficient sewer.-~FORDOM v7. PARSONS, [1894] 
; Q. B. 780; 61 L. J. M. C. 22; 58 J. P. 765, 
D.C. 

See, also, SEWERS & DRAINS. 











C. Orders. 
(a) Jn General. 

See Public Health Act, 1875 (c. 55), s. 96; 
Public Health London Act, 1891 (c. 76), s. 5. 

751. Specification of works to be executed— 
Abatement order—-Power of justices.}|——A nuisance 
existed consisting of a privy & ashpit in such a 
state as to be a nuisance, & the local sanitary 
authority gave notice to the owner under the 
Public Health Act, 1875 (c. 55). s. 94, to abate 
the same, & for that purpose to fill up the ashpit, 
abandon the privy, & build a pail closet. The 
owner failed to do so, & the justices thereupon, 
under Public Health Act, 1875 (c. 55), s. 96, 
ordered the owner to fill up the ashpit, to abandon 
the privy, & to construct a proper & sufficient 
pail closet in licu thereof. On a rule for a certiorari 
to quash the order of justices :~-Held : the order 
was bad, as the justices had no power under 
Public Health Act, 1875 (c. 55), s. 96, to order the 
erection of the pail closet.—Lar p. WuitcHuRCH 
(1881),6 Q. B. D. 545; 29W. R. 507; sub nom. 
Re Nottmnacuam JJ., Fa p. Wuircuurcn, 50 





NUISANCE. 


L. J. M. C. 415 sub nom. WuircnHurci v. Not- 
TINGMUAM JJ., 45 J. P. 392, D. C.3 affd. sub nom. 
R. v. WHITCHURCH, 7 Q. B. D. 584, C. A. 
Annotations :—Distd. Ex p. Saunders (1883), 11 Q. B. De 

191; R. v. Llewellyn (1884), 13 Q. B. D. 681. _Consd. 

Whitaker v. Derby Urban S.A. (1885), 55 1. J. M. C. 8. 

Apld. Fx p. Schofield, [1891] 2 Q. B. 428. Distd. Derby 

Corpn. v. Derbyshire County Council, [1897] A. C. 550. 

Refd. R. v. Kent JJ. (1885), 1 T. L. R. 539; RR. v. Man- 

chester Profiteoring Committec, Exp. L, & Y. Ry. (1920), 89 

L. J. K. B. 1089. Mentd. A.-G. v. Bradlaugh (1885), 14 

Q. B. J). 667; Loughborough Highway Board v. Curzon 

(1886), 2 T. L. Rt. 678; KR. v. Central Criminal Court JJ. 

(1886), 18 Q. B. D. 314; RR. vw. Tyler & International 

Commercial Co., [1891] 2 Q. B. 588; Scaman v. Burley, 

[1896] 2 Q. B. 344; Southport Corpn. v. Birkdale U. D.C. 

(1897), 76 L. T. 318; Wiffen v. Bailey & Romford U. C., 

[1915] 1 K. B. 600. 

752. —A water closet in the 
centre of a house being a nuisance, the sanitary 
authority gave notice to the owner of the house 
under Public Health Act, 1875 (c. 55), s. 94, to 
abate the nuisance, & for that purpose to remove 
the closet from the centre of the house & place 
the same near an outer wall where there might 
be efficient ventilation & to fix the soil pipe out- 
side the walls. The owner making default in so 
doing, justices thereupon, under Public Health 
Act, 1875 (c. 55), s. 96, ordered him to do the 
things above specified :—Held: they had juris- 
diction under Public Health Act, 1875 (c. 55), 
s. 96, to make the order.-—Ez p. SAUNDERS (1883), 
11 Q. RB. D. 191; 52 1. J. M. CG. 89; 47 J.P. 
584; 31 W. Rt. 918, D. C. 

Annotations :—Folld. R. v. Liewellyn (1884), 13 Q. B.D. 
681; KR. v«. Wheatley (1885), 34 W. KR. 257. — Refid. 
Whitaker v. Derby Urban S. A. (1885), 55 LL. J. M.C.8 5 
ue Weston-Super-Mare L, B. of Health (1888), 59 
753. |—A privy openly dis- 

charged nightsoil & offensive matter on the bank 

of a river; the sanitary authority served the 
owner of the premises with a notice to abate 
the nuisance, & for that purpose ‘‘to remove the 
present pipes & pan, level the floor under the 
seat of the privy, & provide a galvanised double- 
handle pail under the scat, the cover of which said 
seat to be movable, so that the premises should 
no longer be a nuisance or injurious to health.” 

The justices at sessions made an order in the 

terms of the notice:—Held: they had juris- 

diction to make the order.—R. v. LLEWELLYN 

(1884), 18 Q. B. DD. 681; 55 L. J. M. CG. 9, nes 

49 J. P. 101; 33 W. R. 150, D. C. 

Annotations :—Refd. It. 7. Wheatley (1885), 16 Q. B. D. 34; 
Whitaker v. Derby Urban S. A. (1885), 54 L. J. M. GC. &. 
754. |—R. v. Kenr JJ. (1885), 

17. J. R. 5839; 49 J. P. Jo. 4043 sub nom. it. 

v. Krent (INHABITANTS), 55 L. J. M. C. 9, n., 

D.C, 

Annotation :—Consd. Whitaker v. Derby Urban 8. A. (1885), 
55 L. J. M.C. 8. 

755. ——— Whether owner entitled to 
alternative direction.]|—A sanitary authority served 
the owner of certain houses with a notice to 
abate a nuisance arising from the drains to them 
& injurious to health under Public Health Act, 
1875 (c. 55), s. 96, & the justices ordered him to 
execute certain structural alterations as neces- 
sary & the only means for abating the nuisance, 
without adding to their order the words “ or 
otherwise necessary to abate the nuisance ”’ :-— 
Held: they had jurisdiction to make the order, 
& they were not bound to make one in the alterna- 
tive.—WHITAKER v. DERBY URBAN SANITARY 
AUTHORITY (1885), 55 TI. J. M. C. 8&3 50 J. P. 
357; 2 T. 1. RR. 68. 

756. —— Necessity for.|---An order of 
justices made under Public Health Act, 1875 









































% of sanitary authority to do its duty~-Nuisance from sewcr vested in local authority. }—MoLLoY v. GRAY 


(1889), 24 L. It. Ir. 258.—IR. 
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(c. 65), 8. 96, upon the complaint of a local autho- 
rity, required the owner of premises to abate 
within a specified time a nuisance arising from 
untrapped drains, ‘‘ & to execute such works & 
do such things as may be necessary for that 
purpose, so that the same shall no longer be a 
nuisance or injurious to health’ :—Held: this 
order was bad, because it did not specify wh’ 
works & things the owner should execul: 

for the purpose of abating the nuisance.—1.. v. 
WHEATLEY, Ha p. COWBURN (1885), 16 Q. B. D. 
34; 55 L. J. M. C. 11; 54 1. T. 680; 50 J. P. 
424; 34 W. R. 257; 2 T. L. R. 137, D.C. 

Annotations :—Refd. R. v. Parlby (1889), 22 Q. B. D. 420; 

Millard v. Wastall (1898), 77 L. 'T. 692; Whatling v. 

Nees (1914), 84 L. J. K. B. 1122. 

7157. --— Complaint by private 
individual.|—On a complaint against applt. by a 
private person that a nuisance existed on applt.’s 
premises by an accumulation of slaughter-house 
offal & filth, the justices made an order that 
within one calendar month from the service of 
the order applt. should take such steps as might 
be necessary to abate the nuisance, & further 
prohibited applt. from doing such acts as might 
lead to a recurrence of the nuisance :—Held: 
(1) though the complaint was made by a private 
person, the order must specify the works neces- 
sary to be done by applt. in order to abate the 
nuisance ; (2) that part of the order prohibiting 
applt. from doing such acts as might lead to a 
recurrence of the nuisance was good, & must be 
upheld.--R. v. Horrocks, rere. JJ., Wa p. 
BousrEeEap (1900), 69 LL. J. Q. B. 688; $2 I. T. 
7167; 64 J. P. G6L; 16 T. L. R. 43853 44 Sol. Jo. 
530; 19 Cox, C. C. 529, D. C. 

Where no works necessary.|— 











rh rte | en 


See No. 725, ante. 

758. —~— Prohibition order— Necessity for.|—R. 
v. Horrocks, Ere. JJ., ke p. BousTeap, No. 757, 
ane. 








759. ——- ——-— -———-.|— Tovau v. HOopKINs, 
No. 271, ante. 
760. ——_—_ -—--- Order to prevent recurrence 


of nuisance.|—-Upon the hearing of a summons 
under Public Health (London) Act, 1891 (c. 76), 
s. 5, in respect of a nuisance arising from the 
emission of black smoke from a chimney belonging 
to applts., the existence of the nuisance was 
proved, but no evidence was given as to the 
works required to prevent the issue of black 
smoke. After respts.’ case had been closed, 
applts. gave evidence that the nuisance might 
have been due to two furnace doors being open 
at one time, & required under Public Health 
(London) Act, 1891 (c. 76), s. 5 (5), that the 
order should specify the works to be executed by 
them. They objected, however, to any further 
evidence being given on the part of resps., on the 
ground that their case was closed. The magis- 
trate, without hearing further evidence, made a 
prohibition order directing applts. to fit up 
apparatus to prevent the doors being left open 
simultaneously, & to adopt all other means neces- 
sary to prevent the emission of black smoke in 
such quantities as to be a nuisance :—Held: the 
order was good, & it was not nccessary, under the 
circumstances, that it should specify the works 
to be executed for the purpose of preventing the 
recurrence of the nuisance. 

The law laid down in Millard v. Wastall, No. 
725, ante, with reference to Public Health Act, 
1875 (c. 55), ss. 04 & 96, that a notice to abate a 
nuisance caused by quantities of black smoke 
issuing from a factory chimney need not neccs- 
sarily specify the works required to be done in 


' 323 ; 
446; 20 Cox, C. C. 633, D. C. 
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order to abate the nuisance, has not been sub- 
stantially altered by Public Health (London) Act, 
1891 (c. 76), s. 5 (5), which requires that a pro- 
hibition order shall, if the person on whom the 
order is made so requires, specify the works to be 
done.—CENTRAL LONDON Ry. Co. v. HAMMER- 
SMITH BoROUGH COUNCIL (1904), 73 J. J. K. B. 
90 L. T. 645: 68 J. P. 2173; 21. G. RB. 


ATED :—Refd. Tough «. Hopkins (1901), 73 L. J. K. 
628. 


761. ——— What may be sufficient specification. 
—CENTRAL LONDON Ky. Co. v. HAMMERSMITH 
BorouGH Counci, No. 760, ante. 

762. Order to abate nuisance existing on land 
of another—Whether valid.|--T., the occupier of 
a brewery, sent the washings of his beer barrels 
& offensive liquids into his drains, which con- 
veyed the same to the adjoining field occupied 
by R., where they formed a large pool, which 
was a nuisance & injurious to health. There was 
no nuisance on T.’s premises :—Held : the justices 
had no power under Public Health Act, 1875 
(c. 55), to order T. to abate the nuisance in R.’s 
field, & order quashed accordingly.—R. v. CuM- 
BERLAND JJ., Lv p. TRIMBLE (1877), 41 J. P. 454, 
D.C, 

Annotution :—Refd. Woburn Union v. 

Union (1887), 51 J. P. 694. 

763. In respect of what matters court has juris- 
diction—Complaints against local authority— 
Nuisance committed by sewage works of authority. | 
~-R. v. ParuBy, No. 231, ante. 

764. ----- .} —- FULHAM VESTRY  v. 
LONDON CouNTY CoUNCIL, No. 236, ante. 

765. Against whom order may be made-—Agent 
of owner—At time of commission of nuisance. |— 
Where there has been failure to comply with a 
notice to abate a nuisance served under Public 
Iealth Act, 1875 (c. 55), s. 94, the object of pro- 
ceedings, under Public Health Act, 1875 (c. 55), 
s. 95, to obtain an order to abate the nuisance is 
to found the right of a local authority to enter 
the premises, do the work, & if necessary recover 
the expenses from the responsible person; & as 
the word ‘‘ owner” in Public Health Act, 1875 
(c. 55), s. 95, includes the person who is the agent 
of the owner at the time when the offence is com- 
mitted, an order to abate the nuisance can be 
made against such agent at an adjourned hearing 
of a summons taken out against him in respect 
of such failure, although during the interval 
between the original & adjourned hearing of the 
summons he ceases to be such agent.—BROADBENT 
v. SHEPHERD, [1901] 2 K. B. 274; 70 L. J. K. B. 
628; 84 L. T. 844; 65 J.P. 499; 49 W. R. 5213 
17 T. L. R. 460; 45 Sol. Jo. 486, D.C. 3 previous 
proceedings (1900), 65 J. P. 70, D. C. . 

766. Order must be signed by two justices.]— 
An order of a ct. of summary jurisdiction under 
Public Health Act, 1875 (c. 55), s. 96, must be 
signed by two justices.—WING v. Epsom URBAN 
Disrricr Counciz, [1904] 1 K. B. 798; 73 L. J. 
K. B. 389; 90L. T. 548; 68 J.P. 259; 52 W. 7. 
461; 20T. L. R. 310; 48 Sol. Jo. 313; 21L.G. R. 
714, D.C. 

767. Order partly good & partly bad—-Good part 
will be upheld.|——R. v. Horrocks, etc. JJ., Hx p. 
BoustEAD, No. 757, ante. 

Non-compliance with orders — Effect of.] — See 
Sub-sect. 6, post. 


Newport Pagnell 











(b) Appeals from Orders. 


See Public Health Act, 1875 (c. 55), ss. 99, 269 ; 
Public Health London Act, 1891 (c. 76), -8s. 6, 
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Sect. 3.—Summary tates s Sub-sect. 5, C. (b); 
sub-sect. 6, A., B. & C.: sub-secis. 7 & 8.] 
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125, &, generally, MAGISTRATES, Vol. X XXIII., 
pp. 390 et seq. 

768. Whether appeal lies— From abatement 
order——Not being an order to do structural works, |— 
The drainage from a gaol in the township of W., 
which is out of the borough of I.., built there by 
the corpn. of L., & duly declared to be the common 
gaol of that borough, was carried thence by open 
drains over land in the township of B. not belong- 
ing to the corpn., & caused a nuisance in B. The 
corpn. of L. was thereupon summoned by the 
nuisances removal committee of B. under 
Nuisances Removal Act, 1855 (c. 121) :—Held: 
the corpn. of L., & not the justices having the 
management of the gaol, were the proper persons 
to be summoned & ordered to do what was neces- 
sary under that Act. 

It appeared before the magistrates at the return 
of the summons that the nuisance could only be 
abated by constructing a covered drain of some 
length through the township of B.; & thereupon 
the magistrates ordered the corpn. ‘* within three 
months to abate & discontinuc the nuisance, & 
to do such works & acts as are necessary to abate 
the same, & to pay £20 costs ”’ :—-Held: the order 
was one to abate the nuisance under Nuisances 
Removal Act, 1855 (ce. 121), ss. 12 & 13, & not an 
order to do structural works, & therefore, that it 
could not be appealed against under Nuisances 
Removal Act, 1854 (c. 121), 5s. 16. 

The order, not having been obeyed, & the 
quarter sessions having dismissed an appeal 
against it, on the ground that no appeal lay, the 
nuisances removal committee obtained a second 
order under Nuisances Removal Act, 1855 (c. 121), 
ss. 14 & 20, for penalties for not obeying the first 
order, & for the costs adjudged by the first order : 
—Held: a valid order.—--L’z p. LIVERPOOL CORPN. 
(1857), 8 K. & B. 537; 27 I. J. M. C. 893 22 
J.P. 562; 4 Jur. N.S. 383; 120 KE. R. 201. 
Annolution :~-Reid. Row. Wheatley (1885), 16 Q@. B.D. 34. 
Appeal to Court of Criminal Appeal—From 
order of Divisional Court—-Made on appeal from 
justices.|—Sce CRIMINAL LAw, Vol. XIV., p. 551, 
Nos. 6274, 6275. 

769. Notice of appeal—Fourteen days — From 
what date counted.|—Where the justices, at the 
instance of one sanitary authority, have made 
an order, after hearing the adjoining sanitary 
authority, as to a ditch on the common boundary 
requiring cleansing, & a person aggrieved wishes 
to appeal :—Held: the fourteen days’ notice 
by applt. must be counted from the date of the 
order, & not from the date when the order was 
served on appit.—R. v. BARNET SANITARY 
AUTHORITY (1876), 1 Q. B. D. 558; 45 1L. J. M. C. 
105; sub nom. RR. v. ST. ALBANS SANITARY 
AUTHORITY, 35 L. T. 362; 41 5. P. 6, D.C. 


Annotation :—Mentd. R. ». Carnurvonshire JJ., Exp. 
Carnarvon County Council, [1918] 1 K. B. 280. 





Supn-secr. 6.—NON-COMPLIANCE WITIL ORDERS. 
A. In General. 

770. Necessity for evidence as to cause of repeti- 
tion of nuisance—-As condition precedent to con- 
viction.|—-Upon an information against applt. 
for a nuisance through a chimney sending forth 
black smoke, an order was made on July 20, 
1868, that within two months he should make such 
alterations in the chimney, etc., so as to consume 
the smoke arising therefrom. Applt. thereupon 
made certain alterations & the smoke ceased to 
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issue until the following Feb. 4, when for a certain 
limited period on that day & following days it 
againissued. In the following July an information 
was laid for disobedience to the said order. No 
evidence was given as to the cause of the issuing 
of the smoke, & the justices convicted applt. :— 
Held: (1) there was evidence justifying the 
conviction ; (2) as the nuisance was a continuing 
one Summary Jurisdiction Act, 1848 (c. 43), s. 11, 
did not apply.—Hiaains v. NortHwicit UNION 
GUARDIANS (1870), 22 L. T. 752; 34 J. P. 806. 

771. Disobedience to two separate orders— 
Whether one act of disobedience will support two 
convictions.|—-On Mar. 11, 1871, an order of 
justices was made on applt. & his partner, in the 
trade of a dyer, to cease to send forth black smoke 
from a certain chimney, under Nuisances Removal 
Act, 1855 (c. 121), s. 12, with liberty to the 
informant to enter on default & do what was 
necessary to execute the order. On Mar. 14, 1874, 
a further order was made under the same section 
that they should discontinue the nuisance, & that 
its recurrence should be prohibited. On May 1, 
1875, applt. was convicted under Nuisances 
Removal Act, 1855 (c. 121), s. 13, for disobeying 
the order of abatement of Mar. 11, 1871, & on the 
same day was also convicted of disobeying the 
order of prohibition of Mar. 14, 1874. Both 
convictions proceeded on the evidence that on a 
certain day black smoke issued from applt.’s 
chimney :—Held: both convictions could not be 
maintained.—-ISDDLESTON v. BARNES (1875), 1 
Ex. PD. 67; sub nom. EDLESTON v. BARNES, 
45L.J.M.C.73; 341L. T. 497; 40 J. P. 88, D.C. 

772. Order made under statute — Disobedience 
after repeal of statute.|—By Public Llealth Act, 
1875 (c. 55), s. 843, which came into force on 
Aug. 11, 1875, Nuisances Removal Act, 1855 
(c. 121), & Sanitary Act, 1866 (c. 90), are repealed 
with a proviso that ‘‘ this repeal shall not affect 
any right or liability acquired, accrued, or in- 
curred under any enactment hereby repealed.” 
An order, under Nuisances Removal Act, 1855 
(c. 121), & Sanitary Act, 1866 (c. 90), to discontinue 
the sending forth of black smoke from a certain 
chimney in such quantity as to be a nuisance 
was made by justices & served on resp. on May 24, 
1875. On Aug. 12, 1875, black smoke was emitted 
from the chimney in such quantity as to be a 
nuisance. Kesp. having been summoned before 
justices for a disobedience of the order, they 
dismissed the summons upon the ground that 
the statutes under which ‘the order was made 
had been repealed on Aug. 11 :—/leld: the order 
was a “ liability ’? within the proviso In Public 
Health Act, 1875 (c. 55), s. 343, it continued in 
force notwithstanding the repeal of the statutes 
under which it was made, & the decision of the 
justices was erroneous.—BARNES v. HDDLESTON 
(1876), 1 Ex. D.102; 45 L.J.M.C. 162; 33 1. T. 
$22; 40 J. P. 663, D.C. 


B. Penalties. 


See Public Health Act, 1875 (c. 55), 8.98 ; Public 
Health (London) Act, 1891 (c. 76), 5. 5 (9). 

773. Order to local authority to abate on default 
of abatement by owner—Failure of local authority 
to carry out order—Whether owner exempted from 
penalty.;—An order to abate a nuisance by 
removing offensive privies, etc., was directed to 
‘‘the owner or to the nuisance removal com- 
mittee,’’ the owner being directed to remove the 
same within seven days, & if such order were not 
complied with, the committee were authorised 
& required to enter & remove it. The seven days 
elapsed, & neither the owner nor committce 
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removed the nuisance :—Held: the justices had 
power to fine the owner, under Nuisances Removal 
Act, 1855 (c. 121), s. 14, for disobedience of the 
order, notwithstanding that it was addressed to 
the nuisance committec as well as to the owncr.— 
TTOMLINS v. GREAT STANMORE NUISANCE REMOVAL 
CoMMITTEER (1865), 12 L. T. 118; 29 J. P. 117. 

774 Penalties for each day of non-compli9r- 
—Power of justices to order.) —Rh. v. ~ 
ToOUsE, No. 255, ante. 


C’. Power of Authority lo Enter. 
Right of local authority to enter & abate.|— 
See Public Health Act, 1875 (c. 55), 8s. 98; Public 
Health (London) Act, 1891 (c. 76), s. 5 (9). 


775. -——.] — BroapDBENT v. SHEPHERD, No. 
765, ante. 
778. —--— Owner’s permission must first be 


obtained.|—Public Lcalth Act, 1875 (c. 55), 
s. 102, provides that a local authority or any of 
their officers ‘shall be admitted into any pre- 
mises for the purpose of examining as to the 
existence of any nuisance thereon,’’ & if admission 
is refused application may be madc to a magistrate 
for an order to admit. 

By Public Health Act, 1875 (c. 55), s. 306, any 
person who wilfully obstructs any member of a 
local authority in the execution of the Act is liable 
to a penalty. 

Members of applt. council, purporting to act 
under Public Health Act, 1875 (c. 55), s. 102, 
entered a yard on resp.’s premises in his absence 
without having first requested or obtained his 
permission so to do, &, while there, were locked 
in by rvesp.:—lleld: Public Health Act, 1875 
(c. 55), s. 102, does not authorise an entry on 
private premises without the permission of the 
occupier being first requested ; the members of 
applt. council while on the premises of resp. were, 
therefore, not engaged in the execution of the Act ; 
& resp. had not committed an offence under 
Public Health Act, 1875 (c. 55), s. 306.-- CONSETT 
URBAN COUNCIL v. CRAWFORD, [1903] 2 K. 1. 
183; 72 L. J. K. B. 571; 88 1. T. 886; 675.97. 
309; 51 W. ht. 669; 19 T. L. R. 508; 47 Sol. Jo. 
249; 11. G. R. 558; 20 Cox, C. C. 481, D.C. 

777, Refusal of local authority to enter & abate 
—Whether mandamus will issue to compel entry.]-— 
By Nuisances Removal Act, 1855 (c. 121), s. 14, 
any person not obcying an order of two justices 
for abatement of a nuisance is liable to a penalty : 
& the local authority may enter the premises & 
abate the nuisance, & do whatever may be neces- 
sary in execution of the order. 

The sanitary officer under the local board of 
health, at the instance of a person aggrieved, 
obtained an order of justices, requiring P. to 
cleanse a drain. P. did not obey the order, & the 
local board refused to take any steps to enforce 
it :—Held: the party aggrieved was not entitled 
to a mandamus to the local board to compel them 
to abate the nuisance under Nuisances Removal 
Act, 1855 (c. 121), s. 14.—la p. Bassrerr (1857), 
7M. & B. 280; 21 J. P. Jo. 853 119 H.R. 1251; 
sub nom. Re Ham Loca BoarD oF HEATH, 26 
L. J. M. C. 643 sub nom. Re Ham Loca Boarnp 
OF HEALTH, Fz p. Basserr, 5 W. R. 290; 3 Jur 
N.S. 136. 

Annotations :—Refd. A.-G. & Dommes v. Basingstoke Corpn. 


(1876), 45 L. J. Ch. 726. Mentd. lt. v. Marshland Smeeth 
& Fon District Comrs., [1920] 1 K. B. 155. 


Order for entry.]|—See Nos. 778-780, post. 
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b. When refused—Offer made by 
defendants to abate nuisance. |—FAIR- 
BANKS », KH. (1894), 4 Exch, (, R. 


c. Right to sct off.j}—Expenditure 
by a tenant in abating a structural 
nuisance, pursuant to a magistrato’s 
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Sce Public Health Act, 1875 (c. 55), ss. 102, 
103; Public Health (London) Act, 1891 (c. 76), 
s. 115. 

778. Entry to ascertain whether nuisance exists 
—Reasonable ground for issue of warrant—Neces- 
sity for some evidence of existence of nuisance.|— 
Evidence that the sanitary inspector is honestly 
desirous of entering premises for the purpose of 
ascertaining whether or not any nuisance exists 
thereon calling for abatement under Public Health 
(London) Act, 1891 (c. 76), or for the purpose of 
examining works under Public Health (London) 
Act, 1891 (c. 76), s. 40, but without any evidence 
that any nuisance exists on such premises, is not 
reasonable ground for entry so as to empower a 
justice to issue a warrant under Public Health 
(London) Act, 1891 (c. 76), s. 115, authorising an 
entry on the premises.—VINEs v. NortTH LONDON 
YOLLEGIATE & CAMDEN SCHOOLS FOR GIRLS 
(GOVERNORS) (1899), 63 J. P. 244; 43 Sol. Jo. 
208, D. C. 

779. What justices may consider an ap- 
plication for order.|—WIMBLEDON URBAN Dits- 
TRICT CouNCcLIL v. Hastinas, No. 245, ante. 

730. —-—- Form of order — Must be made in 
reference to particular subject-matter. |— WIMBLE- 
DON UnsBan District Councn. v. HASTINGS, No. 
245, ante. 





Sun-secr. 8.—Costs AND EXPENSES OF Pro- 
CEEDINGS. 

781. Who may be liable -- OWner -—- Ownership 
of premises disputed—-By person from whom ex- 
penses claimed.|—An action may be maintained 
in the county ct. to recover the expenses incurred 
by a public body in removing a nuisance, by 
virtue of 11 & 12 Vict. (c. 123), s. 3, against the 
owner of the premises, even though the ownership 
of the premises is disputed by the party from 
whom the expenses are claimed.—lh. v. HARDEN 
(1853), 2 WK. & B. 188; 1 Saund. & M. 135; 1 
GO. L. 2. 520; 22 1. J. Q. B. 299; 21 L. T. OS. 


102; 17 J. P. 614; 17 Jur. 804; 118 HK. R. 
739. 
782. ——— Attorney of owner acting under 


power of attorney—-Must be attorney at time 
liability arises.|—-The owner of premises on which 
a nuisance arose was abroad, & proceedings 
being taken a summons & order to abate were 
served on the premises, & at length the local 
authority commenced the work themselves on 
July 16, & finished the same on Sept. 7. On 
May 29 the owncr abroad executed # power of 
attorney to receive the rents to W. in this country, 
who received it upon July 22 & acted upon it. 
The local authority sued W. for the above ex- 
penses :—Held: as W. was not the owner at the 
time the order was made, he was not liable, for his 
liability commenced only from the time of receiving 
& accepting the power of attorney.—BLYTHING 
UNION GUARDIANS v. WARTON (1863), 3 B. & S. 
852; 32 L. J. M. C. 182; 9 Jur. N.S. 8673; 122 
BK. R. 133; sub nom. WARTON v. BLYTHING UNION 
GUARDIANS, 1 New Rep. 272; 7 L. T. 6723; 27 
J.P. 87; 11 W. R. 306. 

-—— Occupier—Right to deduct from rent paid 
to owner.|—See Distress, Vol. XVIIT., pp. 318, 
321, Nos. 525, 549. 





order, after notice to abate served on 
the tenant only, cannot be set off by 
him against rent due to his landlord. 
—BUTCHER v. RUTH (1887), 22 L. Rh. 
Ir. 380.—IR. ~ 
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Sect. 3.—Summary proceedings: Sub-sect. 8. Sect. 


4: Sub-secls. 1,2,3 & 4.] 


783. Before what court recoverable —- County 
court.|—11 & 12 Vict. c. 123, s. 3, directs that the 
amount paid for carrying into force an order of 
two justices under that statute to abate a nuisance, 
may be recovered from the owner of the premises, 
where the nuisance existed, either in the county 
ct., or by proceeding before two justices, & gives 
those tribunals exclusive jurisdiction, & therefore 
the county ct. has jurisdiction in such case, 
although title to the land comes in issue.—HERT- 
FORD UNION GUARDIANS v. KIMPTON (1855), 11 
Exch. 295; 3 C. L. R. 13877; 25 1. J. M. C. 413 
25 1. T. O. S. 185; 19 J. P. 678; 3 W. R. 521; 
156 KK. R. 842. 

784. How recoverable—By summons.]—It is a 
condition precedent to service by post under 
Public Health Act, 1875 (c. 55), 8. 267, of a notice 
disputing an apportionment of expenses for works 
executed by a sanitary authority, that the letter 
giving the notice should be prepaid, & where there 
was no evidence that the letter giving such notice 
was prepaid :—Held: (1) the notice of dispute was 
bad 3 (2) pltfs., who had given notice to an owner 
to do what was necessary to abate a nuisance, 
were acting within their powers in proceeding by 
summons under Public Health Acts (Amendment) 
Act. 1890 (c. 59), s. 19, & Public Health Act, 
1875 (c. 55), s. 41, to recover the expenses incurred 
by them in executing the necessary works.— 
WALTHAMSTOW URBAN DISTRICT COUNCIL ». 
UENWOOD, [1897] 1 Ch. 41; 66 1. J. Ch. 313° 75 
l. T. 875; 61 J. P. 28; 45 W. BR. 124; 41 Sol. 
Jo. 67, 

785. Time within which action must be brought. | 
—The limitation imposed by Summary Jurisdiction 
Act, 1848 (c. 43), s. 11, of the time within which 
complaints or informations may be made or laid 
before justices applics to actions in the county 
ct., brought under the Public Health (london) 
Act, 1891 (c. 76), s. 11, to recover costs & expenses 
incurred in & about obtaining & carrying into 
effect a nuisance order; so that such actions must 
be commenced within six months from the time 
when the costs & expenses were incurred.— 
HAMMERSMITIL VESTRY v. LOWENFELD, [1896] 2 
Q. B. 278; 65 7. J. Q. B. 662; 75 lL. T. 1823 60 
J. P. 600; 45 W. R. 60; 12 T. L. R. 4593 40 
Sol. Jo. 566, D. C. 

Annotations :—Consd. Blackburn Corpn. v. Sanderson, 
[1902] 1 K. B. 794. Refd. Metropolitan Water Board r. 
Bunn, [1913] 3 K. B. 181. 

786. What may be claimed — Costs of success- 
fully defending proceedings—Extra costs.| — ‘‘ lull 
compensation ’’ for damage sustained by reason 
of the exercise of any of the powers of Public 
Health Act, 1875 (c. 55), under Public Health Act, 
1875 (c. 55), s. 308, does not include extra costs of 
legal proceedings which have been incurred, over 
& above the taxed party & party costs, by a 
person against whom the local authority has 
unsuccessfully proceeded under Public Jfealth 
Act, 1875 (c. 55).—BARNETT v. EccLES CORPN., 
{1900} 2 Q. B. 423; 69 L. J. Q. B. 834; 83 L. T. 
66; 64 J. P. 692; 16 T. L. R. 463, C. A. subse- 
quent proceedings, sub nom. Re BARNETT & ECCLEs 
CORPN. Shae 65 J. P. 757. 

Annotations :—Apld. Wiffen v. Bailey & Romford U. C., 

(1914) 2 K, B. 5. Refd. G. W. ly. v. Fisher, [1905] 1 Ch. 

316. cavity Hobbs v. Winchester Corpn. (1910), 79 L. J. 
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787i. Person doing or authorising 
act from which nuisance arises.|—lHh. 


v. TORONTO Ry. Co. (1905), 4 O. W. RR. d. Necessity for 


277; 5 O. W. BR. 621; 10 0. L. ht. 
26.—C N. 
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NUISANCE. 


As to costs of abatement in compliance with 
notice.|—See Sub-sect. 4, D., ante. 


Sect. 4.— INDICTMENT. 
SuUB-SECT. 1.—WuHoO LIABLE TO BE INDICTED. 


787. Person doing or authorising act from which 
nuisance arises.|—A person kept an_ inclosed 
ground, near several inhabited houses, for profit, 
in causing it to be used by others tor amusement, 
in firing at a target & shooting pigeons. This 
practice collected a number of vagabonds outside, 
who resorted thither for the purpose of firing at 
such birds as -were missed, or only partially 
wounded by those who fired in the inclosure. 
These latter persons fired near the highway in all 
directions; &, most of them being unskilful, they 
caused much danger to the passengers & the in- 
habitants of the adjoining houses :—Held: the 
person who kept the inclosed ground was liable to 
be indicted for a nuisance, although the persons 
without had collected against his will; their 
collecting being a natural, if not an inevitable 
consequence of his act for his own profit.—R. v. 
Moore (1832), 3 B. & Ad. 184; 1L. J. M. C. 30; 
110 BE. R. 68. 

Annotations :—Apld. hi. v. Pedly (1834), 1 Ad. & El. 822. 
Consd. Rich v. Bastertield (1847), 4 C. 2B. 783. Folld. 
Walker v. Brewster (1867), L. R. 5 Ku. 25. Consd. 
Inchbald v. Robinson, Inchbald v. Barrington (1869), 
4 Ch. App. 388. Folld. Chibnall 7. Paul (1881), 29 W. It. 
536; BeJlamy v. Wells (1890), 60 L. J. Ch. 156. Consd. 
Rarber v. Penley, [1893] 2 Ch. 447; Chase vl. GC. CA & 
Leslic (1898), 62 J. P.184. Apld. Lyons v. Gulliver, [1914] 
1 Ch. 631. Distd. Stearn v. Prentice, [1919] 1 K. B. 304. 
Refd. R. v. Warwick (1837), 6 L. J. M. C. 96; Simpson 

uv. Savage (1856), 1 C. B. N.S. 3473) RR. v. Stephens (1866), 

L. R.1Q. B. 702; Haigh v. Sheffield Corpn. (1874), L. Kh. 
10 }. B. 102; A.-G. v. Horner (1912), 107 L. T. 547, 
Mentd. Scholece v. North London Ry. (1870), 21 L. T. 835; 
Whitney v. Moignard (1890), 24 Q. B. D. 630; Weld- 
Blundell v. Stephens, [1920] A. C. 956. 
Master—Nuisance by servant acting within scope 

of authority.|—See Criminan Law, Vol. XIV., 

pp. 43, 44, Nos. 124-127. 





SUB-SECT. 2.— Form. 

788. Must allege nuisance to the public. 
Indictment must be to the nuisance of all the 
King’s subjects —HAYWARD’s CASE (1589), Cro. 
Eliz. 148; 78 i. R. 405. 

Annotation :—Refd, It. v. Bell (1822), 1. J. O. S. K. B. 42. 

789. .|—J. B. was indicted in two counts 
for omitting & neglecting to bury certain bodies 
whereby decomposition set in & ‘‘the air was 
greatly infected & corrupted & was rendered & 
became for several days offensive, unwholesome, 
injurious & dangerous to health to the great 
damage & common nuisance of such of the liege 
subjects of our lord the King as inhabited in the 
said house . .. to the evil example of all others 
in the like case offending & against the peace,” 
etc. Counsel for the defence, before prisoner was 
called upon to plead, contended that the two 
counts, as drawn, were bad, as they did not allege 
a nuisance to the public, but only a private 
nuisance :—Held: the counts were bad.—l. v. 
BYERS (1907), 71 J. P. 205. 

790. Whether extent of nuisance must be set 
out.|—Upon a return of a certiorari to remove an 
indictment, it is not necessary that it should 
appear by the caption, by what authority the ct. 





indictment.}—An indictment alleged 
the nuisance to be near Lot 16, & 
the evidence showed it to be on it :— 
Held: a fatal variance.— R. v. MEYERS 


particularity in (1853), 3 C. P. 305.—CAN. 
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was held, but it must appear that the inferior 
ct. has jurisdiction. Qu.: whether this suffi- 
ciently appears in the case at bar; whether 
numbers may be expressed in common figures 
in an indictment, & whether want of addition can 
be taken advantage of on demurrer. An indict- 
ment for a nuisance on the Thames need not state 
the terminus a quo, & ad quem it flows.— ” 
Happock (1737), Andr. 137; 95 BE. R. 2” 
Annotations :—Consd. KR. v. Tyrrell (1843), 2 L. T. O. S. 


175. Mentd. Rouse v. Bardin (1790), 1 Hy. Bl. 351; 
Rk. v. O’Connell (1844), 5 State Tr. N.S. 1. 


791. .|—It is not always necessary to set 
out the length of the nuisance, in an indictment 
for a nuisance.—R. v. BRooKES (1754), Say. 167 ; 
96 KE. R. 840. 

792. -|—It is not necessary to set out the 
Jength or breadth of a nuisance, in an indictment 
for the nuisance.—R. v. East Liprorp (IN- 
HABITANTS) (1756), Say. 301; 96 E. R. 887. 

793. Alternative statement of offence — Suffi- 
ciency.|—Where a statute or bye-law creates two 
distinct offences, & provides the same penalty 
for both, an information & conviction stating the 
offence in the alternative, as contrary to the 
statute, or bye-law, are insufficient. Therefore, 
where a bye-law provided that ‘‘ no smoke or 
steam shall be omitted from the engines so as to 
constitute any reasonable ground of complaint to 
the passengers or the public,’”’ & the penalty was 
the same whichever class of persons had ground of 
complaint, & an information & conviction stated 
that deft. permitted smoke to escape contrary to 
the bye-law, without stating in terms any reason- 
able ground of complaint to the passengers or the 
public, or either of them :—Held: such statement 
was insufficient, & the conviction must be quashed. 
—COTTERILL v. LEMPRIERE (1890), 24 Q. B. D. 
634; 59 L. J. M. C. 1333; 62 L. T. 695; 54 5. P. 
583; 6T. L. R. 262; 17 Cox, C. C. 97, D. C. 
Annotations :-—Distd. K. v. Joncs, Kx p. Thomas, [1921] 

1K. HB. 632. Refd. Hx p. Norman (1915), 114 L. T. 232. 

794. -|—— Appct. was summoned 
under Motor Car Act, 1903 (c. 36), s. 1, for, & 
convicted of, driving a motor car on a highway 
‘“‘ recklessly & at a speed which was dangerous to 
the public ; having regard to all the circumstances 
of the case, including the nature, condition & use 
of the said highway, & to the amount of traffic 
which actually was at the time, or might reason- 
ably have been expected to be, on the said high- 
way ’’ :—Held: as the driving of the car was one 
indivisible -act which might constitute both the 
offences charged, the conviction was not bad for 
duplicity.— kK. v. Jones, Ex p. THomas, [1921] 1 
K. B. 632; 90 L. J. K. B. 543; 124 L. T. 668; 
85 J.P. 112; 37 T. L. R. 299; 19 L. G. BR. 354 ; 
26 Cox, C. C. 706, D. C. 

Order for particulars.|—See CRIMINAL LAW, Vol. 
XIV., p. 237, Nos. 2236, 2237. 














SUB-SECT. 3.—QUASHING. 
See CROWN PRACTICE, Vol. XVI., pp. 412 et seq. 
795. Whether upon motion.]—An indictment 
for common nuisance is never quashed upon 
ade ca (1698), 12 Mod. Rep. 234; 88 
Jr e e 


SUB-SECT. 4.—DEFENCES. 
796. Benefit to public outweighing inconveni- 
ence.|—Upon the trial of an indictment for a 
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nuisance in a navigable river, by erecting staiths 
there for loading ships with coals, the jury were 
directed by the judge to acquit defts. if they 
thought that the abridgment of the right of passage 
occasioned by these erections was for a public 
purpose, & produced a public benefit, & if the 

erections were in a reasonable situation, & a 

reasonable space was left for the passage of vessels 

on the river; & he pointed out to the jury that 

by means of the staiths coals were supplied at a 

cheaper rate, & in better condition, than they 

otherwise could be, which was a public benefit :— 

Held: this direction to the jury was proper.— 

R. v. RUSSELL (1827), 6 B. & C. 566 ; 9 Dow. & Ky. 

K. B. 566; 4 Dow. & Ry. M. C. 403; 51. 3.0.8. 

M. C. 80; 108 E. R. 560. 

Annotations :—Consd. It. v. Peaso (1832), 4 B. & Ad. 30. 

b : 1836), 4 Ad. & El. 384; KR. uv. Betts 
-G. v. Terry (1873), 9 Ch. App. 

; y L. B. (1873), L. 2. 9 

C. P. 62; Denaby & Cadeby Union Collicrics v. Anson, 

j1911) 1 K. B. 171. Refd. Heginbotham v. South- 

Kastern & Continental Stcam-Vacket Co. (1849), 8.C. B. 

337; It. vw. Russell (1854), 3 EK. & B. 942; Doe d. Seeh- 

kristo v. Kast India Co. (1856), 10 Moo. P. C. C. 140; 

lt. v. United Kingdom Electric Telegraph Co. (1862), 

: ee 1153. Mentd. A.-G. v. Lonsdale (1868), L. lt. 

OC. . 

797. .|—On the trial of an indictment for 
a@ nuisance in a navigable river & common Kings’ 
highway, called the harbour of C., by erecting an 
embankment in the waterway, a finding by the 
jury that the embankment was a nuisance, but 
that the inconvenience was counterbalanced by 
the public benefit arising from the alteration, 
amounts to a verdict of guilty. It is no defence 
to such an indictment, that, although the work be 
in some degree a hindrance to navigation, it is 
advantageous, in a greater degree, to other uses 
of the port.—R. v. WARD (1836), 4 Ad. & El. 384 ; 
1 Har. & W. 703; 6 Nev. & M. K. B. 38; 51L. J. 
K. B. 221; 111 E.R. 832. 

Annotations :—Consd. A.-G. ». Terry (1873), 9 Ch. App. 

25, n.; Denaby & Cadeby Main Collicrics v. Anson, 

{1911] 1 K. B. 171. Refd. Kt. v. Betts (1850), 16 Q. B. 
; Jolliffe »v. Wallasey L. B. (1873), L. R. 9 C. P. 62; 
Wednesbury Corpn. v. Lodge Holes Collicry Co., [1907] 

. B. 783 It. v. Bartholomew, [1908] 1 K. B. 554. 

Mentd. A.-G. v. Lonsdale (1868), L. R. 7 Eq. 377. 

798. Wrongful act of third person—Removal of 
market—-Indictment for erecting stall in old market 
place.|—-A person indicted for a nuisance in erect- 
ing a stall in the old market place after a wrongful 
removal of the market, may set up the wrongful- 
ness of the removal as a defence, & need not 
proceed by sci. fa. to repeal the grant of the 
market.-—R. v. STARKEY (1837), 7 Ad. & Hl. 95; 
2 Nev. & P. K. B. 169; Will. Woll. & Dav. 502 ; 
6L. J. K. B. 202; 1 J. P. 265; 1 Jur. 672; 112 
E. R. 406. 

Annotations :—Refd. Ellis v. Bridgnorth Corpn. (1863), 15 
C. B. N. 8S. 52. Mentd. Gingell v. Stepney B. C. (1907), 
77L. J. K. B. 347. 

799. Sufficient excuse shown.] —It will be a 
defence to an indictment if it can be shown that 
there was a sufficient cause to excuse what is prima 
facie wrong (LORD BLACKBURN).—METROPOLITAN 
Asytum Disrricr MANAGERS v. HILL (1881), 6 
App. Cas. 1938; 50 L. J. Q. B. 353; 44 L. T. 653; 
45 J. P. 664; 29 W.R. 617, H. L.; affy. S. C. sub 
nom. HILL v. METROPOLITAN ASYLUMS DISTRICT 
MANAGERS (1879), 49 L. J. Q. B. 228, C. A. 
Annotations :—Refd. Vernon v. St. James, Westminster 

Vestry (1880), 16 Ch. D. 449; L. & B. Ry. v. Truman 

(1885), 11 App. Cas. 45; M‘Murray v. Cadwell (1889), 
6T. L. R. 76; National Telephone Co. v. Baker, {1893} 
2Ch. 186; Rapier v. London Tram. Co., [1893] 2 Ch. 588 ; 
Jordeson v. Sutton, Southcoates & Drypool Gas Co., 
{1898] 2 Ch. 614; Canadian Pacific Ry. v. Parke, [1899] 








PART IV. SECT. 4, SUB-SECT. 4. 
796 i. Benefit to public outweighing inconvenience. }—-MYRER v. CLISH, MYRER v. MCDONALD (1885), 40 N.S. R. 1. —CAN, 


796 ii. —.}+-—R. V. HAYNES (1844), 7 I. L. Ri 2.—IR. 
J—VOL. XXXVI. 


R 
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Sect. 4.—Indictment: Sub-sects. 4, 5, 6,.7 & 8.] 


A. C. 535: Goldberg v. Liverpool Corpn. (1900), 82 L. T. 
362; East Fremantle Corpn. v. Annois, [1902] A. O. 213; 
Kast London Ry. Co. v. Thames Conservators (1904), 68 
J. P. 302; A.-@. v. Dorchester Corpn. (1906 L. T. 
682; Demerara Electric Co. v. White, [19 3 
Prices’ Patent Candle Co. v. L. C. C., [ 
Hanley v. Edinburgh Corpn. (1913), 77 J. P. 233. 
Dixon v. Metropolitan Board of Works (1881), 7 Q. B. D. 
418; Lea Conservancy Board v. Hertford Corps. (1884), 
48 J. P. 628; Knnew v. G. E. Ry. (1885), 1 T. L. R. 619 ; 
Gas Light & Coke Co. v. St. Mary Abbott’s, Kensington 
entry C1LEto), 15 Q. B. a ‘ Goolden v. Thames Con- 


- P. 329; Metro- 
politan Water Board v. Solomon, (1908) 2 Ch. 214. 
Abatement before proceedings.]|—See HIGHWAYS, 

Vol. XXVI., p. 457, Nos. 1731-1734. 

Defences generally.|—See Part IV., Sect. 2, sub- 
sect. 3, post. 
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SUB-SECT. 5.—EVIDENCE. 

800. Admissibility of evidence—Indictment for 
burning arsenic.]|—In support of an indictment for 
burning arsenic, whereby noisome & unwholesome 
smells arose, so that the air was greatly corrupted, 
to the common nuisance, etc., evidence was 
received that particles of white arsenic had been 
deposited on the herbage & the leaves of trees in 
the neighbourhood; that the trees perished in 
consequence, & that the cattle which ate the grass 
on which the particles of arsenic had fallen died 
poisoned. It appeared also that white arsenic 
is free from smell :—Z/eld: the evidence had been 
properly received.—R. v. GARLAND (1851), 17 
L. T. O.8. 39; 15 J. P. 260; 5 Cox, C. C. 165. 

——.|—-See, also, EVIDENCE, Vol. XXII., p. 73, 
Nos. 435, 436. 


SUB-SECT, 6,—JUDGMENT. 

801. Order for abatement — Jurisdiction of 
justices.|—-HaALu’s Cask, No. 287, ante. 

802. Whether must be included in judg- 
ment.|—The ct. will not quash a return to a man- 
damus, which directed an inferior ct. to give 
judgment on an indictment, merely because it 
states an erroneous judgment given below. 
Semble ; on an indictment for a nuisance in erect- 
ing a wall across a road, not for continuing the 
nuisance, it is not necessary to adjudge that the 
nuisance be abated.—R. v. Wrst RIDING OF 
YORKSHIRE JJ. (1798), 7 Term Rep. 467; 101 
H. I. 1080. 

Annotations :—Mentd. R. v. Old Hall (1839), 10 Ad. & El. 

248; R.v. Gloucester JJ. (1844), 8 Jur. 1069. 

803. Necessity for presence of accused.|— 
Where deft. indicted for a nuisance in obstructing 
a navigable river, allows judgment to go by 
default, & is under no recognisances to appear in 
the Q. B. for judgment, the ct. will not in his 
absence give judgment that the nuisance be 
abated, though notice has been left at his residence 
of the intention of the Crown to pray for judgment ; 
the proper course being to sue out a writ of capias 








PART IV. SECT. 4, SUB-SECT. 6. 

e. General verdict of acquittal— 
Question submitied by judye to jury 
unanswered—Necessity for preferring 


new indictment.J—lh. v. SPENCE (1855), 
12 U. C. Rh. 519.—CAN. 


PART IV. SECT. 4, SUB-SECT. 8. CAN. 
f. Rule nisi for precept to sheriff to 


NUISANCE, 


& proceed to outlawry.—R. v. CHICHESTER (1851). 
17 Q. B. 504, n.; 2 Den. 458; 18 L. T. 0. S. 138; 


15 Jur. 1131; 117 E. R. 1375. 
Annotation :—Mentd. KR. v. Williams (1870), 18 W. KR. 806. 


SUB-SECT. 7.—REMOVAL. 

Change of venue generally, see ORIMINAL LAw, 
Vol. XIV., pp. 150, 151. 

Removal by writ of certioruri generally, see 
CROWN PRACTICE, Vol. XVI., pp. 398 ef seq. 

Grounds for granting—Difficult points of law 
arising.|——See CROWN Practice, Vol. XVI., p. 410, 
Nos. 2640-2642. . 

Technical nature of  evidence.|]—WSee 
CROWN PRACTICE, Vol. XVI., p. 412, No. 2701. 

804. Necessity for special jury.|— 
Certiorari granted to remove an indictment for a 
nuisance, where it would be necessary to examine 
scientific persons at the trial, & to have a special 
jury.—R. v. LONDON Gas Co. (1838), 1 Will. Woll. 
& H. 419. 

805. Costs of party grieved on removal.|-— 
Persons dwelling near to a steam engine, which 
emitted volumes of smoke, affecting their breath, 
eyes, clothes, furniture, & dwelling-houses, & 
prosecuting an indictment for it, are parties 
grieved, entitled to have their costs taxed under 
5 & 6 Will. & Mar. c. 11, s. 3, upon removal of the 
indictment by certiorari from the sessions into this 
ct. by defts., & their subsequent conviction.— 
R. v. DEWSNAP (1812), 16 Hast, 194; 104 E.R. 











SUB-SECT. 8.—OTHER CASES. 

806. Effect of pardon—Punishment & order for 
abatement—Whether abatement excused.|—Fine 
pardoned by general pardon, but abatement not 
excused. 

The owner of the glass house at Lambeth was 
indicted for maintaining that house being a 
nuisance & was convicted & fined; & now it was 
moved that by the act of general pardon deft. was 
excused & discharged both as to the fine & the 
abatement of the nuisance; but the ct. upon 
consideration held that he shotld be discharged 
only as to the fine & not as to the abatement, for 
that is not a punishment of the party, but a 
removal of that which is a grievance to other 
people, & any person may abate a common 
nuisance.—R. v. WiLcox (1690), 2 Salk. 458; 91 


E. 
Annotations :-—Refd. R. v. Papinian (1725), Sess. Cas. K. LB. 
135. Mentd. Potrie v. Nuttall (1856), 11 Exch. 569. 


807. Agreement to compromise indictment— 
Whether valid.|—An agreement to compromise an 
indictment for a nuisance is not less illegal than an 
agreement to compromise a prosecution for any 
other criminal offence.—WINDHILL LOCAL Boarp 
OF HEALTH v. VINT (1890), 62 L. T. 725; 6T.L. R. 
335 3; 17 Cox, OC. OC. 41; affd., 45 Ch. D. 351. 
Annotation :-—Retd. Jones v. Merionethshire Pcrinancut 

Benetit Bldg. Soc., [1891] 2 Ch. 587. 


abate nuisance—When made absolute- 
A wit that nuisance u ted. }- 
R. v. HENDRY (1853), Jamos, 105.- 
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NULLITY OF MARRIAGE. 


See ConFiict or Laws; HusBaNp AND WIFE. 


NUNCUPATIVE WILLS. 


See Royau Forces ; WItxs. 


OATH AND AFFIRMATION. 


See CONSTITUTIONAL Law; CRIMINAL LAW AND PRocEDURE; Exvections; EvIpENCE; JURIES ; 
MAGISTRATES ; PARLIAMENT; PRACTICE AND PROCEDURE; SOLICITORS. 


OATH OF ALLEGIANCE 


See CONSTITUTIONAL Law; PARLIAMENT. 


OBSCENE BOOKS. 


See CRIMINAL LAW AND PROCEDURE. 


OBSTRUCTING JUSTICE. 


See CRIMINAL LAW AND PROCEDURE ; CONTEMPT OF CouRT, ATTACHMENT AND COMMITTAL. 


OFFER AND ACCEPTANCE. 


See Contract; LANDLORD AND TENANT; SALE oF Goops; SALE oF LAND. 


OFFICIAL RECEIVER. 


See BANKRUPTCY AND INSOLVENCY ; CoMPANIES; RECEIVERS. 
R 2 
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OFFICIAL REFEREE. 


See ARBITRATION. 


OFFICIAL SECRETS. 


See CONSTITUTIONAL LAW; CRIMINAL LAW AND PROCEDUBE. 


OFFICIAL SOLICITOR. 


See CouRTs. 


ei i a cM -— 


OFFICIAL TRUSTEES OF CHARITABLE FUNDS 


See CHARITIES. 


OLD AGE PENSIONS. 


See Poor Law. 


OLD METAL DEALERS. 


See TRADE AND TRADE UNIONS. 


OMNIBUSES. 


See STREET AND AERIAL TRAFFIC. 
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OPEN SPACES AND RECREATION 
GROUNDS. 


PART 1. GENERAL RIGHTS OF PUBLIC 
PART II. EXEMPTION FROM RATES, CHARGES, ETC. : 


Secr. 1. IN GENERAL . 


SrEcT. 2. RATABILITY 


8. LIABILITY AS PuehriGue ‘ 


SECT. 

PART III. POWERS OF REGULATION AND MANAGEMENT 
Sect. 1. IN GENERAL . : ‘ ‘. : 
SecT. 2. CLOSING AND CHARGING FOR ADMISSION . i ; 
Sect. 8. Bye-Laws : ; : : 

SUB-SECT. 1. VALIDITY . ‘ j 
SuUB-SECT. 2. ENFORCEMENT . ‘ 


PART IV. USER OF OPEN SPACES . 


Sect. 1. IN GENERAL . 


SeEcT. 2. UTILISATION OF DISUSED BURIAL GROUNDS ‘ ‘ 
PART V. ROYAL PARKS ‘: ‘ ‘ 


PART VI. 


Allotmenis . 
Bathing ‘ 
Betting in Public Places 


Commons 
Compulsory Purchase 
Crown Estates 

Dogs . 


Drinking Fountains 
Foreshore 


Game. ‘ * ‘ 
Grazing Righis . . 


Inclosure Acts ' Z 


See SMALL JIOLDINGS. 
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» CRIMINAL Law; 
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PuBLic TEALTH. 


GAMING 
WAGERING. 
COMMONS. 
COMPULSORY [TuUR- 
CHASE OF LAND. 
CONSTITUTIONAL 
LAW. 
ANIMALS yx GAME. 
PUBLIC HEALTH. 
FISHERIES ; WATERS 


AND 


AND WATER- 
COURSES. 
GAME. 


COMMONS; EASE- 
MENTS. 
COMMONS. 


APPLICATION OF SETTLED LAND ACTS . . 


Lopping Trees 


Malicious ee 
Markets 

Military Manouvres 
Nuisance 


Racecourses 
Rights of Way 
River-banks. 


Roadside Wastes . 
Vagranis . ‘ 


Wild Birds’ Protection . 
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See AGRICULTURE; 


HIGHWAYS;3 
NUISANCE;3 
TRESPASS. 
CRIMINAL LAW. 
MARKETS. 
Roya FORCEs. 
HIGHWAYS; 
NUISANCE; 
PUBLIC HEALTH. 
THEATRES. 
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FISHERIES ; WATERS 
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COURSES. 
HIGHWAYS. 
Poor Law. 
ANIMALS. 
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Oren SPACES AND RECREATION GROUNDS. 


Part |.—General Rights of Public. 


1. Jus spatiandi—-Unknown to English law.|— 
A jus spatiandt is unknown to English law &, 
as such, cannot be the subject of any possible 
grant (FARWELL, J.).—A.-G. v. ANTROBUS, [1905] 
2 Ch. 188; 74 1. J. Ch. 599; 92 L. T. 790; 69 
J.P. 141; 21 T. L. R. 471; 49 Sol. Jo. 459; 3 
L. G. R. 1071. 

Annotations :—Refd. Whitehouse v. Hugh, [1906] 1 Ch. 253. 
Mentd. A.-G. & Croydon R. D. C. v. Moorsom-Roberts 
(1907), 72 J. P. 123; Robinson v. Smith (1908), 24 T. L. R. 
573; North Staffordshire Ry. v. H y . 
8 L. G. R. 375; Trafford v. St. Faiths R. D.C. (19 

J. P. 297; A.-G. v. Horner (No. 2), [1913] 2 Ch. 140; 

Fuller v. Chippenham R. D. C. (1914), 79 J. P. 4; A.-G. 

v. Sewell (1918), 88 L. J. K. B. 425; Collis v. Amphlett, 

[1918] 1 Ch. 232; Granby v. Bakewell U. D. C. (1925), 

69 Sol. Jo. 446; Moser v. Ambleside U. D. C. (1925), 89 

J.P. 118; Stoney v. Eastbourne R. D. C. & Devonshire 

(1925), 95 L. J. Ch. 312. 

2. .| — Pltfs., the Improvement 
Comrs. of the river T., acquired certain lands & 
constructed a pier under statutory powers, the 
work being done at intervals between the years 

_ & 1891. The public were in the habit of 
using the pier as a promenade & for various pur- 
poses of pleasure & recreation, & pltfs. alleged that 
they never desired nor intended to prevent the 
pu from so using it as a matter of favour. 

inding, however, that a claim as of right was 
being set up, pltfs. on Dec. 21, 1897, placed barriers 
across the landward end of the pier, & ordered the 
pier to be closed for twenty-four hours. There- 
upon the mayor & other officers of the adjoining 
borough of S. S., being refused admission, broke 
down the barriers & also certain permanent gates 
across the pier. Pltfs. now sued them for the 
trespass. At the same time an action was brought 

against the comrs. in the name of the A.-G. 

alleging that the said pier & the several parts 

thereof had been from time to time dedicated to 
the use of & accepted by the public as a common 

& public highway, & had been & were used by 

the public for the purposes of bathing, boating, 

fishing, embarking, disembarking, recreation, & 
other lawful purposes, with power to stray on & 
off the sands at the side of the pier, & alleging, in 
the alternative, a lost grant to the mayor, aldermen 

& burgesses of S. S. for the benefit of themselves 

& the inhabitants of S. S., & claiming a declaration 

that the public & the inhabitants of S. S. were 

entitled to exercise such right of way & such other 
rights :—Held: (1) an owner might dedicate his 
land for purposes of recreation; (2) a licence to 
stray on & off a right of way required such a case 
to prove it that it could practically never be 
proved.—TYNE IMPROVEMENT COMRS. v. ImRIE, 
A.-G. v. TYNE IMPROVEMENT Comes, (1899), 81 


L. T. 174, 
Right by grant.|—-A.-G. v. ANTROBUS, 


3. 
No. 1, ante. 

See, also, Highways, Vol. XXVI., p. 261, No. 7. 

Roadside wastes.]—See Hiauways, Vol. XXVL., 
pp. 3823, 324, 391, Nos. 560-578, 1174-1178. 

4. How far right may be acquired by custom.] 
——Evidence that in a place of resort for pleasure, 
as a wood, or the like, people have gone about 
wherever they pleased, there being no definite 











PART I. 


a. Dedication to public.}—-The law of 
Scotland agrees with the law of England 
in holding that the right to village 


tion in fee—Wh 
greens & playgrounds stands upon a i 


principle of original dedication to the 
use of the public—Dycr v. Hay 
(1852), 1 Macq. 305.—SCOT. 

b. Dedication of land held b 
r irrevocable. )}——The 
doctrine of irrevocable dedication is 


enduring trackway in any pekerdegrd direction, but 
merely temporary & transitory tracks, not passable 
in wet weather & varying every season & never 
proved to be repaired :—Held: not evidence on 
which a jury could properly find either a public 
highway or a public right of resort for air & exercise, 
or @ Oey right of way.—SCHWINGE v. 
DOWELL (1862), 2 F. & F. 845, N. P. 

5. .|—Gifts for Churches Act, 1811 (c. 115), 
s. 2, does not empower the lord of a manor to 
grant a portion of the waste land of the manor, 
which is a village green, freed from the parishioners’ 
customary right to the use of it, as such, & a 
demurrer by the vicar of St. M. E., in the manor of 
B., the grantee of the ecclesiastical comrs., lords 
of the manor, to a bill by one of the parishioners of 
B. to establish their right to the village green, & 
set aside the grant of it, was overruled.—FORBES 
v. ECCLESIASTICAL CoMRS. FOR ENGLAND (1872), 
L. K. 15 Eq. 51; 42 L. J. Ch. 97; 27 L. T. 511; 
21 W. R. 169. 

6. Reasonable use only.] —- Under a 
claim of right by a custom for all the inhabitants 
of a parish, evidence that a party claiming such 
right rented a tenement within the parish, which 
he used occasionally, though he did not actually 
reside within the parish, will support the custom. 
Where a party claims a right to use a piece of 
ground belonging to another for a lawful purpose, 
he must use it for such purpose in a lawful & proper 
way, otherwise he will be considered a trespasser.— 
te v. FrrcH (1797), 2 Esp. 541; 170 HE. R. 449, 


Vol. 











—— .|—See Custom & USAGES, 
XVII., pp. 15, 17, Nos. 128, 129, 160-169. 
7. Dedication to public—-Evidence of— Mere 
user.|—The mere fact that the public have for 
more than thirty years used an open space in a 
town, surrounded on all sides by highways, by 
passing over it in all directions, is not conclusive 
evidence of an intention on the part of the owner of 
the soil to dedicate such space as a highway.— 
ROBINSON v. COWPEN LocaL BoarpD (1893), 63 
L. J. Q. B. 2353; 9 R. 858, C. A. 
Annotations :—Apld. Tyne Improvement Comrs. v. Imrie, 


A.-G. v. Tyne Luprovement Comrs., [1899] 81 L. T. 174. 
Consd. A.-G. ». Antrobus, [1905] 2 Ch. 188. 


8. —— .|—TIYNE IMPROVEMENT COMRS., 
v. IMRIE, A.-G. v. TYNE IMPROVEMENT COMRS., 


No. 2, ante. 

; ——,.|—The ct. will not readily infer 
dedication to the public. Where a corpn. pur- 
chased 53 acres, 40 of which were intended to be 
used as a public park, the ct. would not infer 
dedication of the whole of the 53 acres simply 
because the remaining 13 acres were not fenced off 
& were used by the public as part of the park.— 
A.-G. v. BRADFORD CORPN. (1911), 75 J. P. 553; 
55 Sol. Jo. 715; 9L. G. R. 1190. 

10. Shooting on common — Power of con- 
servator to grant privilege—Putney & Wimbledon 
Commons Act, 1871.}—-CLIFTON v. Bury (VISCOUNT) 
(1887), 4 T. L. R. 8. 

Commons & rights of common.|—See Commons, 
Vol. XI., pp. 1 et seg. 








not applicable to the case of a park 

which is established by bye-law out of 

land holonging to the corpn. as owners 

in fee.—A.-G. v. TORONTO OORPN. 

Saat 23C.L. T. 284; 60.1. Rh. 159 ; 
O. W. R. 539.—UAN. 


corpora- 


Part IJ.—EXEMPTION FROM RatEs, CHARGES, ETC. 


Part II._—-Exemption from Rates, Charges, 


Sect. 1.—IN GENERAL. 

11. Whether open space extra commercium— 
By dedication to public.|.—LoNDON CoUNTY 
COUNCIL v. WANDSWORTH & CLAPHAM UNION 
ASSESSMENT isoaat bart No. 18, post. 

12. —A county council, not 
charged with the duty of providing a park, were 
empowered by statute to purchase & accordingly 
purchased premises which by the statute were to 
be maintained by the county council as a park for 
the perpetual use thereof by the public for exercise 
& recreation. The necessary expenses of main- 
taining the Bari excecded any sums which the 
council could derive from licences for the supply 
of refreshments therein or for grazing rights or 
otherwise :—Held: the county council were not 
ratahble to the poor rate in respect of the park, both 
because the park thus dedicated by statute to the 
use of the public had no ratable value, & also 
because the county council were not occupiers of 
the park for rating purposcs.—LAMBETH OVER- 
SEERS v. LONDON COUNTY COUNCIL, [1897] A. C. 
625; 66L. J. Q. B. 806; 761. T. 795; 46 W. R. 
793; 13 T. L. R. 527 ; sub nom. St. Mary, LAMBETII 
(CIIURCHWARDENS & OVERSEERS) v. LONDON 
Country CouncliL, 61 J.P. 580, H. L.; affy. S. C. sub 
nom. LONDON CouNntTY CouNncIL v. LAMBETH 
OVERSEERS, [1896] 2 Q. B. 25. 
innotations :—Apld. Manchester ‘orpn. Chorlton Union 

Assmt. Com. (1899), 14 T. L. R. 327; Liverpool Corpn. v. 

West Dorby Assmt. Com., [1908] 2 K. B. 647. Distd. 

Margate Corpn. v. Pettman Ty ee Be T. 104. 

L. C. C. ». Wandsworth B. C., [1903] 1 K. B. 797. 

Soane’s Museum Trustees v. St. Giles-in-the-Ficlds & St. 

Georges’ Bloomsbury, Joint Vestry (1900), 83 L. T. 2 

Westminstcr Corpn. v. Johnson, Westminster Corpn. v. 

Fuller, [1904] 2 K. B. 737; Swansea Harbour Trustees v. 

Swansea Union (1907) Konst. Hat. App. 250; Win- 

stanley v. North Manchester Overseers, [1910] A. ©. 13 

London Land Tax Comrs. v. C. L. Ky., [1913] A. C. Thee 


London Corpn. tv. Associated NGWapanors, [1915] A 
674; Roberts v. Poplar Assmt. Com., [1922] 1K. B. 25. 


13. .| — MANCHESTER CORPN.  v. 
CHORLTON UNION ASSESSMENT COMMITTEE (1899), 


15 T. L. R. 327, D. C. 
Annotation :—Apld. Rais enpool Corpn. v. West’ Derby Assmt. 


Coin., [1908] 2K. B 
_What we have to determine 














14. 
is whether or not the dedication of the land to 
public purposes, so that the use of it for any 
purpose must be a use subordinate to the public 
purposes to which the park or recreation ground 
is in its whole devoted, excludes those in whom the 
land is legally vested from the category of owners 
within Metropolis Management Act, 1855 (c. 120), 
s. 250. The fact that the legal owners have no 
beneficial ownership, but are merely trustees, does 
not by the very terms of the sect. exclude them 
from the category of owners. Does the fact that 
they are trustees exclude them ? I have come to 
the conclusion that it does (VAUGHAN WILLIAMS, 
L.J.).—LONDON CouNTY COUNCIL v. WANDSWORTH 
Borovay Councit, [1903] 1 K. B. 797; 72 L. J. 
K. B. 399; 88 L. T. 783; 675. P. 215; 51 W. R. 
409 ; 19 T. L. R. 372 ; 47 Sol. Jo. 405; 1L.G.R. 
462, "O. A. 


Annotations :—Distd. Herne Bay U. 
[1907] 2 K. B. 130. Mentd. Hackney Corpn. 








C. v. Payne & Wood, 
v. Lec 


PART II. SECT. 2. 
298.—AU 


CULTURAL Pa (1905), 3 C. L. R. 
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etc. 
Conser\; 
Corpn. 
2K. B. 737. 
15. ——— Land acquired under Public Health 


Act, 1875 (c. 55), s. 164.|-Lands acquired by an 
urban auth= lity ‘under above sect., to be used as 
public walks or pleasure grounds: are not extra 
commercium.—HERNE Bay URBAN DISTRICT 
COUNCIL v. PAYNE & Woop, [1907] 2 K. B. 130; 
76L. J. K. B. 685; 96 L. T. 666; 71 J. P. 282 ; 
sub nom. HERNE Bay URBAN District CoUNCIL 
v. Henney: ETc., 23 'T. L. R. 442; 51. G. R. 631, 
YD. 
Aanoations :—Mentd. Carlisle Corpn. v. Saul’s Exors. 3. (1907), 
5 L. G. R. 1128; R. v. Jones, etc. JJ. & Barry U 

(1907), 5 Le G.n. 722; Bridgwater Corpn. v. Stone (1908), 

ae A oat Bishop Auckland U. C. v. Alderson, [1913) 

As charitable trusts.]|—See CHARITIES, Vol. VIII., 
pp. 284, 290, Nos. 604, 673. 

Exemption from land ‘duties.]—See Finance Act, 
1910 (c. 8), 5s. 9, 16, 17 (3); REVENUR. 


Sect. 2.—-RATABILITY. 


16. General exemption.|—-LAMBETIL OVERSEERS 
v. LONDON County CouncIL, No. 12, ante. 

17. Cost of management or maintenance ex- 
ceeding income—Common vested in local authority 
as lord of manor—Freeman enjoying rights of 
pasture.|—The soil of a common is vested in the 
rounicipal corpn. of J.., as lords of the manor, & 
each of the freemen, if resident within L., is entitled, 
as & personal privilege, to turn, at all times, on the 
common two head of cattle. The corpn. repair the 
fences of the common, & preserve the rights of the 
freemen from being infringed; they appoint & 
pay out of the corporate funds a commons warden 
to check illegal stocking, & to inflict fines on 
those who illegally put in stock ; part of the fines 
are paid to the corporate funds, & part to the 
commons warden; the corpn. derive no benefit 
whatever from the common, but are losers by 
appointing & paying the commons warden :— 
Held: the corpn. were not ratable to the poor rate 
in respect of the common, as, although they were 
owners & occupiers, it was subject to a profit a 
prendre in the freemen which exhausted the whole 
value of the occupation.—LINCOLN CORPN. v. 
HOLMES COMMON OVERSEERS (1867), L. R. 2 Q. B. 
482; 8B. & S. 344; 36L. J. M. C. 738; 161. T. 
739; 31 J.P. 645; 15 W. ht. 786. 

Annotations :—Consd. he ov. thyinney Ry. (1869), L oi 

Q. LB. 276. Refd. Hare v. Putne pte ageLy 

Q. B. D. 223; L. C. C. v. Lambeth, [1896] 2 Q. Bs * 


AG. Men - North Manchester Overscers, 
aoe a entd. Roberts v. Poplar Assmt. Com., [1922] 


18. —— Public park—Income from licence to 
let boats.|—By London Parks & Works Act, 1887 
(c. 34), the control, management, maintenance, & 
repair of Battersea. Park was vested in the Metro- 
politan Board of Works, to whose rights & duties 
applts. afterwards succeeded. Applts. granted 





e, 
CIL v. GLASGOW ASSESSOR, GLASGOW 


c. Whether exem Land not used 
exclusively for lic benefit.}—Lan and PaRisH COUNCIL t. GLASGOW OCORPN,, 
vested in trustees for public benefit but d. ———.}+-CARNEGIE DUNFERMLINE (1912) § S. OC, 818.—SCOT. 
Pee ea Socirag tats . Davoren (1908) B.C. Oia: 48 Ke 46 Sc. sabe Be 461; 
xem ™m yrates.—SYDNEY a f. Land within one m 
MUNICIPAL UNCIL v. Royal AGRI- [1909] 18S. L. T. 286.—SCOT Granted to another in Wot 
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Sect. 2.—Ratability. Sect. 3. Part IFI, Sects. 1, 
3: Sub-sect. 1.] 


to Day & Son, in consideration of an annual pay- 
ment of £275 per annum, the exclusive right to let 
boats for hire on a lake forming part of the park. 

The cost of repairing & maintaining the lake in a 
condition suitable for boating exceeded the sum of 
£275, but such expenditure would have been 
equally necessary, had there been no boats upon 
the lake in a condition suitable to the use & 
enjoyment of the park by the public, in accord- 
ance with the provisions of the statute. Applts. 
having been rated in respect of the annual payment 
made to them :—Held : even assuming that applts. 
could be rated, there was no net ratable value. 
@u.: whether the expenses of maintaining the 
entire park, & not merely the lake, ought not to 
be taken into account, on the ground that the park 
constituted one indivisible hereditament. Semble: 
the lake was within the principle upon which parks, 
open for the use of the public & maintained under 
Parliamentary powers at the public expense, are 
exempt from ratability.—-_LONDON COUNTY COUNCIL 
v. WANDSWORTH & CLAPHAM UNION ASSESSMENT 
COMMITTEE (1890), Ryde, Rat. App. [1886-90] 220. 

19. Income from licences or grazing 
rights.|—-LAMBETH OVERSEERS v. LONDON COUNTY 
CounNcIL, No. 12, ante. 

20. Power to close park for seven days in the 
year—& charge for admission.|—The J.iverpool 
Corpn. acquired land & appropriated it to the use 
of the public as a public park under a local Act, 
which provided that ‘‘the corpn.... may 
purchase by agreement the fee simple of & in any 
Jands they may think suitable for public parks for 
the inhabitants of the borough, & may lay out & 
appropriate the same or any part thereof.’’ 
The same Act empowered the corpn. to sell or 
demise all or any part of the lands, acquired under 
the Act which should not be required for the pur- 
poses of the Act. 

In pursuance of statutory powers to make bye- 
laws for regulating the times during which the 
park should be open & the prices of admission on 
any special occasion provided that the park should 
not be closed for more than seven days in any year, 


ores 
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the corpn. made a bye-law providing that the park 
might be closed for not more than seven days in any 
year, & that on such days they might charge any 
sum not exceeding 5s. for each person for admission. 
On several occasions the park was closed, but the 
corpn. never made any charge for admission. 
The average annual cost of maintaining the ie 
was £3,525, & the average annual revenue from 
letting bowling greens, a boat house, & a refresh- 
ment kiosk was £62 10s. :—Held: the corpn. were 
not ratable to the poor rate in respect of the park 
as the occupiers thereof.—LIVERPOOL CORPN. v. 
West DERBY ASSESSMENT COMMITTEH, [1908] 
2K. B. 647; 77 L. J. K. B. 1032; 99 L. T. 435 ; 
72 J.P. 397; 24 T. L. R. 701; 6 L. G. BR. 706 ; 
2 Konst. Rat. App. 719, C. A. 

21. Power to sell land not required.|—LIvERr- 
POOL CORPN. v. WEST DERBY ASSESSMENT COM- 
MITTER, No. 20, ante. 

22. Exemption by private Act—Portion leased 
for racecourse.|—-A private Act of 1780 vested a 
picce of land in trustees for certain purposes 
therein mentioned for the benefit of the inhabitants 
of a borough & provided that for ever thereafter 
the land should be deemed & taken as within 
& parcel of the borough, but should in no wise 
be assessed to poor rate :—Held: the land was 
exempt for ever from being assessable to poor 
rate & therefore a race committee, to whom the 
trustees had leased a portion of the land for a 
racecourse, were not liable to poor rate by reason 
of their occupation.—PONTEFRACT ASSESSMENT 
COMMITTEE v. PONTEFRACT PARK TRUSTEES, 
PONTEFRACT ASSESSMENT COMMITTEE v. HARTLEY 
(1898), 78 L. T. 738, C. A.; affg. S. C. sub nom. 
PONTEFRACT PARK TRUSTEES v. VONTEFRACT 
UNION, HARTLEY v. PONTEFRACT UNION (1897), 
42 Sol. Jo. 97. 


SEctT. 3.—LIABILITY AS FRONTAGER. 
In London.|—See Htauways, Vol. XXVI., pp. 
492, 493, Nos, 2022-2024. 
Outside London.]-—See IIighways, Vol. XXVI., 
p. 542, No. 2402. 


Part Ill—Powers of Regulation and Management. 


SrEcT. 1.—IN GENERAL. 

23. Power to levy rates for payment of main- 
tenance expenses.|—The reservation by Metropolis 
Management Act, 1855 (c. 120), s. 239, of the 
powers of the trustees under any local Act, who 
have the control of any enclosed garden or orna- 
mental ground, is confined to the future main- 
tenance & management of such “ enclosed garden 
& ground, & the railing & footway bounding the 
same,” & does not extend to render such trustees 
liable for any debts incurred by them, or their 
predecessors under such local Act, nor empower 
them to levy rates for the payment of such debts, 
even though such debts may have been incurred 


exempt from taxation by granting munici- 
paitty.j—Lands within one munici- 
pality granted by the Crown to another 
municipality upon trust to maintain & 
preserve the same as a public park or 
plsapure ground are not exempt from 

xation by the municipality within 
which they are situate.—SaaNnion 
DISTRICT CORPN. v. VICTORIA CORPN. 
(1917), 24 B. C. R. 121.—CAN. 


road co., or to 
Niagara Falls 


PART III. 

. Expropriation of road 
rights. Jo 48 Vict. c. 21 (0.) 
porte the comrs. 
under to expropriate 


SECT. 1. 


close up an . of. fo 
the road for = bi Me oar 
ar 
FALIS PARK, FULLER’ 

14 A. R. 65.—CAN, eae ee 


in part at least in respect of the enclosed garden 
or ornamental ground which remains subject to 
their control; but the liability in respect of all 
such debts is transferred to the vestry or district 
board within which whose parish or district the 
place in question is situated, & they are em- 
powered to levy rates for the payment thereof.— 
R. v. St. GEORGE, HANOVER SQUARE VESTRY 
Nad 32 L. J. Q. B. 160; 2773. P. 5382; 11 W.R. 


24. Power to take over gardens in London 
square—Necessity for irrevocable grant of user to 
inhabitants of square—Town Gardens Protection 
Act, 1863 (c. 13).|-In 1786, the representatives 


h. Purchase of land by park com- 
missioners—Liability of municipality.) 
—Where a municipality adopts Public 
Parks Act, 1887, & proceedings are 
regularly taken thereunder for the 
ation of the board of park manage- 
ment, & for the do of the various 
matters authorised to be done thereby 
including the purchase by the board o 
lands needful for park purposes, such 


company’s 
does not 
appointed there- 

he rights of a 


urposes of the 
——Re NIAGARA 
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of T. & P. ea emien « being tenants in common 
in fee of the land & houses forming a square in 
London, with the garden in the middle, a decree 
in Chancery for a partition was obtained, & a 
commission issued. The Comrs. certified that 
the land & houses on the north side should be 
allotted to the P.s in fee, & the land & houscs 
on the other three sides, together with the garden, 
to the T.s in fee; that the lessees of houses, etc., 
on the north side should continue to pay to the 
owners of the second allotment the sum reserved 
in their leases towards keeping up the square 
garden; & that the owners of the second allot- 
ment should for ever keep & maintain the garden 
in its then state as a pleasure ground. A decree 
was then made that the cstates should be held in 
severalty as allotted by the certificate ; & mutual 
conveyances were executed accordingly, which 
recited the decrees & certificate; but there was 
no covenant on the part of the owners of the 
second allotment to keep up the square garden. 
At the time of the partition most of the leases 
granted by the original coparceners, under whom 
T. & P. claimed, were in existence, & the last 
Jease did not expire till 1847, & in the leases there 
were covenants by the lessees to pay certain small 
annual sums towards keeping up the square 
gardens, & covenants on the part of the lessors to 
apply them to that purpose. In 1807, J., the 
then tenant for life, & his son, C., the tenant in 
tail in remainder, of the property in the second 
allotment, executed a conveyance, which was 
carried out by a recovery, by which C., the son, 
took in fee the hereditaments on the cast & partly 
south side of the square & the square garden, & 
J. took the hereditaments on the west & the 
the rest of the south side, & C. covenanted for 
himself, his heirs, etc., with J., his heirs, etc., 
for ever after to keep the square garden in its 
then state, & in good repair, etc. In 1808, C. 
conveyed the square garden in fee to E., who 
covenanted with C., etc., to keep the garden in its 
then state, & that it should be lawful for J. & C., 
& their respective tenants, inhabitants of the 
square, on payment of a reasonable sum, to have 
keys & admission at all times into the garden. 
Up to 1851 the garden was constantly used as a 
promenade & place of recreation by such of the 
inhabitants of the square as chose to pay a guinca 
or a guinea & a half per annum to the owners for 
the time being of the garden, for keys. After 
several mesne ai*signments, in 1851, the garden 
became vested in fee in W., who proposed to erect 
a building in it. L., the devisee from J. of all his 
share in the property conveyed to him by the 
decd of 1807, & the owners of most of the property 
in the square comprised in that deed, opposed this, 

by an agreement between them & W. they 
granted him a licence to erect & maintain the pro- 
posed building for ten years, provided that the 
licence should not. operate as a waiver of the 
covenants in the deeds of 1807 & 1808; & W. 
covenanted to restore the garden at the end of 
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the ten years to its former state. At the end of 
the ten years W. removed the building, & pltf., 
who was also joint devisee under the will of L. 
of J.’s share, as heir-at-law of L., exercised an 
option, given to L. in the agreement of 1851, 
of purchasing an undivided moiety of the garden ; 
& the garden accordingly, by a deed of 1861, 
became vested in the pltf. & W. as tenants in 
common in fee. The owners of the houses on 
the north side of the square were no parties to 
any dealing with the garden. In 1865, the garden 
being in a neglected & dilapidated state, the 
Metropolitan Board of Works took possession of 
it, under above Act, s. 1. Pltf. having brought 
an action of trespass against the Board :—Held : 
whatever might be the rights at law or in equity 
of the owners & occupiers of the houses round the 
square, the garden had not been set apart for the 
use or enjoyment of the inhabitants of the square 
otherwise than by the revocable permission of the 
owner, within the meaning of the above sect., 
& consequently the Board were _ trespassers. 
Qu. : whether the case was within sect. 2 of the 
Act.—TULK v. METROPOLITAN BOARD OF WORKS 
(1868), L. R. 3 Q. B. 682; 8 B. & S. 7773 37 
L. J. Q. B. 272; 19 L. T. 18; 32 J. P. 5483; 16 
W. R. 985, Ex. Ch. 


Sect. 2.—CLOSING AND CHARGING FOR 
ADMISSION. 

See, generally, Public Health Acts Amendment 
Act, 1890 (c. 59), ss. 44 (1), (2); Public Health 
Acts Amendment Act, 1907 (c. 53), s. 76. 

25. No general power to close for a single day.]- 
A.-G. v. LOUGHBOROUGH LocAL BoARD (1881), 
Times, May 31. 

26. Public park — Express power reserved by 
local Act.J|—A.-G. v. LEEDS CORPN. (1880), 24 
Sol. Jo. 539. 

27. Pleasure ground—Reservation of part for 
bandstand—Charge for admission.|—WITHERNSEA 
URBAN DIsTRICr COUNCIL v. Pyaas (1911), 75 
J.P. Jo. 603. 


SkcT. 3.—BYE-LAWS. 
SuB-SECT. 1.—VALIDITY. 

See, generally, Public Health Act, 1875 (c. 55), 
s. 164; CoRroRATIons, Vol. XIII., pp. 325-338 ; 
PUBLIC HEALTH. 

28. Whether concurrence of general public 
necessary—Corporation incorporated by charter in 
charge of common.]—-SUTTON COLDFIELD WAR- 
DEN & SocrEetTy v. MASKALL (1872), 36 J. P. Jo. 
388. 

29. Validity —- Against straying of fowls — No 
sufficient fence provided.|—-A local board made 
bye-laws for the regulation of a pleasure ground 
within their jurisdiction, & one was ‘a person 


board becomes the statutory agent of 
the municipality for such purchase, & 
the municipality, & not the board, is 
liable to pay for the lands.—McVIcAaR 
v. Port ARTHUR CORPN. (1895), 26 
O. R. 391.—CAN. 


k. —— ——.]—OTTAWA CORPN. ¥. 
KEEFER, OTTAWA CORPN. ¥. CLARK 
(1896), 23 A. R. 886.—CAN. 

1. Action to set aside resolution by 
park commissioners—By whom brought.) 
— Ratepayers affected only to the same 
extent as all other ratepayers in the 
city cannot bring an action against the 
park comrs. of the city to set aside 


resolutions as to the management of a 
city park; such an action must be 
HAMILTON PARK COMRS. 

Cc. L. T. 230; 10. L. R. 47 


m. Erection of fence round park— 

hether bye-law necessary.|\—Held: o 
village council acted inira vires in 
spending more than $300 in fence a 

ark, although it had not submitted a 

ye-law therefor to the electors for 
their approval.—IMPERIAL ELEVATOR 
& LUMBER Co., LTD. ». PONTEIX, 
395; 39 D. L. R. 768.—CAN. 


PART III. SECT. 3, SUB-SECT. 1. 

n. Validity.}—The general power 
given to municipal corpns. to make 
bye-laws for the good government of 
the borough includes a power to make 
bye-laws 2 egen the conduct of the 
public in places where the public are 
accustomed to assemble or resort, & 
this power extends to places which are 
of a public nature, although the public 
may have the right of admission only 
by payment of a charge.——-CHAMPION ®. 
er (1907), 26 N. Z. L. R. 933, 


—— Regulating right of public 
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Sect, 3.—Bye-laws: Sub-sects. 1 & 2. Part IV. 
Sect. 1.] 


shall not suffer any fowl, etc., Dotonenne to him 


to enter or remain in the pleasure ground. 
fine for offending was £5. B.'s six fowls strayed 
inside, there being no fence between, sufficient 
to prevent them; & the justices declined to 
convict, holding the bye-law to be repugnant to 
the law of England, & not warranted by Public 
Health Act, 1875 (c. 55), s. 146:—Held: the 
justices were right.—ToRQuay LocaL BOARD v. 

RIDLE (1882), 47 J. P. 188, D.C. 

Annotation :-—Mentd. R. v. Powell (1884), 48 J. P. 740. 

80. Against motor traffic in park.|— 
Between the years 1853 & 1861, five lots, part of 
a larger area of land which had been purchased for 
providing a public park for the benefit: of the 
inhabitants of Bradford, were sold off for private 
residences & were conveyed to the respective 
purchasers ‘“‘ together with a right of carriage, 
horse & footway ”’ through the park when laid 
out, but subject to such bye-laws, rules, & regu- 
lations as should from time to time be made by 
those having the control of the park for the pur- 
pose of (inter alia) ‘‘ promoting safety & for 
establishing & maintaining the character of the 

park as a place of public recreation.’”? Each 
of the lots had & carriage way entrance on its 
southern side into the park & on its northern side 
into a public road. In 1863, the remainder of 
the land, known as Peel Park, containing fifty- 
eight acres, was conveyed to the Bradford Corpn. 
subject to the rights of way so granted. In July, 
1907, the corpn. under the powers of a local Act 
made a bye-law prohibiting motor cars or other 
similar mechanically drawn vehicles from using 
the park. In 1920, deft. purchased one of the 
five lots & then disputed the validity of the bye- 
law & asserted a right under the grant in the 
original conveyance of his lot to drive his motor 
car through the park. Subsequently, in order to 
obviate any objection that their existing bye-law 
was only made under their statutory power, the 
corpn. * as the body having control of Peel Park 
& for the purpose of promoting safety & for 
establishing & maintaining the character of the 
park as a place of public recreation,’”? made a 
further bye-law prohibiting any motor car or 
other similar mechanically drawn vehicle from 
passing through any part of the park to or from 
any of the houses on the lots in question. Before 
passing this bye-law the Parks Committee, after 
consideration, determined that it was necessary 
in the interests of public safety to prevent the 
owners of the lots from driving motor vehicles 
over the roadways of the park. The ct. in grant- 





meeting.1—A bye-law provided that no 
person should take part in any atigierrs 4 
in any of the public parks, except. wit. 

the written authority of the corpn. or 
of the superintendent of atks — 
Held: the bye-law was neither vitra 
vires nor repugnant to the law of 


emcee 


p. 
Held: the 
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ing an injunction against deft. :—Held : (1) the 
right of careinge way wae not restricted to carriages 
impelled by any particular kind of traction, & 
a motor car was within the meaning of the grant ; 
(2) the bye-laws which had been made by the corpn. 
in the interests of public safety & in exercise of its 
two-fold power, under the statute & the deed of 
conveyance, were not unreasonable but were 
valid.— A.-G. v. Hopason, [1922] 2 Ch. 429; 91 
L. J. Ch. 426; 127 L. T. 329; 87 J. P. 121; 38 
T. L. R. 601; 66 Sol. Jo. 588; 20 L. G. R. 425. 

Regulating games on Metropolitan Commons.|— 
See Commons, Vol. XI., pp. 88, 89, Nos. 1078- 
Relating to Metropolitan Commons generally.|— 
See Gomatens. Vol. XI., pp. 88, 89, Nos. 1077- 
1085. 


SUB-SECT. 2.—ENFORCEMENT. 

See, generally, CORPORATIONS, Vol. 
pp. 325-338 ; Pusiic HEALTH. 

81. Breach an indictable offence.|—-The breach 
of the bye-laws made by the managers & 
directors of recreation grounds under Open Spaces 
Act, 1859 (c. 27), is an indictable offence.—R. v. 
HAMBLY (1879), 43 J. P. 495. 

82. Bye-law restraining acts without consent— 
Discretion as to consent to be exercised judicially.]— 
The J.ondon County Council, in exercise of statu- 
tory powers, made a bye-law relating to parks, 
gardens, & open spaces whereby the selling of 
any article without the consent in writing of the 
Council was constituted an offence. After grant- 
ing permission to sell literature at meetings in 
certain parks, they passed a resolution that the 
existing permissions should be determined & that 
no new permission should be granted thenceforth. 
Acting on this resolution they refused an applica- 
tion made by a certain society for permission to 
sell pamphlets at its meetings in one of the parks : 
——Held: there was vested in the London County 
Council by virtue of the bye-Jaw, a discretion 
similar to that of justices at licensing sessions, & 
they did not properly exercise that discretion by 
passing a general resolution to grant no permission 
& acting on that resolution—R. v. JT.NDON 
County Counci., Fa p. Corrie, [1918] 1 K. B. 
68; 87 L. J. K. B. 308; 118 L. T. 107; 82 7. P. 
20; 34 T. L. R. 21; 62 Sol. Jo..70; 151. G. R. 
889, D. C. 

Annotations :— Mentd. R. v. Port of London Authority, Ez p. 
Kynoch, [1919] 1 K. B. 176; Short v. Poole Corpn., 
[1926] Ch. 66. 
Metropolitan 

XI., p. 89, Nos. 


XIiIlI., 


Commons.]—See Commons, Vol. 
1083, 1084. 


Scotland, seeing that it did not abro- power to pass a bye-law provi 
gate the right of public meeting, but 

merely regulated its exercise.—ALDRED 
v. MILLER, [1925] S. C. (J.) 21.—SCOT. g 


Against park preaching.}— 
municip had 


hat no person shall on the Sabbat 

day, in any public park, aquare, or 
en, in the city, publicly preach, 
ecture, or declaim.—Re CRIBBIN & 
aerate CoRPN. (1891), 21 O. R. 325, 


al council 


Parr IV.—Usrer 


Part IV.—User 


Sror. 1.—IN GENERAL. 

See Public Health Acts Amendment Act, 1890 
(c. 59), s. 44 (1). 

83. User restricted to recreation.] — Where 
premises have been provided for the purpose of 
being used as public walks or pleasure grounds, 
under 11 & 12 Vict. c. 63, s. 74, it is allowable to 
erect thereon such buildings as may be conducive 
to the purpose for which the premises have been 
acquired. Of such a nature are a conservatory, a 
museum & a public library, but not a town hall 
or a school of art.—A.-G. v. SUNDERLAND CORPN. 
(1876), 2 Ch. D. 684; 45 L. J. Ch. 839; 34 L. T. 
921; 40 J.P. 564; 24 W. R. 991, C. A. 
Annotations :—Apld. Williamson v. Sunderland Corpn. 

(1892), 9 T. L. R. 143. Refd. A.-G. v. Hanwell U. C., 

[1900] 1 Ch. 51; Herne Bay U. GC. v. Payne & Wood, 


[1907] 2 K. B. 130; Stourcliffe Estate Co. v. Boume- 
mouth Corpn. (1910), 79 L. J. Ch. 455. 


34. -]— Grant to defts. of a piece of 
foreshore ‘‘ to be by them used for the benefit of 
the public only for purposes of recreation & 
health ” :—Held: certain buildings [photographic 
studio] contemplated would be a breach of such 
covenant.—WILLIAMSON v. SUNDERLAND CORPN. 
(1892), 9 T. L. R. 1438. 

35. ——.]— Public Health Act, 1875 (c. 55), 
s. 175, which empowers the Local Government 
Board to direct that any lands acquired by a 
local authority in pursuance of any powers con- 
tained in Public Health Act, 1875 (c. 55), & not 
required for the purpose for which they were 
acquired, shall not be sold, does not enable the 
Board to direct that those lands shall be applied 
permanently to any purpose inconsistent with 
the original purpose. 

A local authority have no power to apply 
permanently land which they have acquired for 
one purpose to another purpose inconsistent with 
the original purpose, even though the land cannot 
pecan! be required for that original purpose, & 
hey will be restrained from so doing at the suit 
of the A.-G. & the landowner from whom the 
land not required was purchased. 

Suppose a local authority acquired land com- 
pulsorily under Public Health Act, 1875 (c. 55), 
8. 175, for the purpose of a public recreation 
ground, & within 9 year afterwards a neighbouring 
Jandowner should offer them a free gift of other 
land equally or more convenient for the purpose 
of a recreation ground, & they should accept it, 
so that the land originally purchased would be 
no longer required for the purpose, & under 
Public Health Act, 1875 (c. 55), s. 175, they 
would be obliged to sell it, ‘‘ Unless the Local 
Government Board otherwise direct.’? Can it be 
suggested that the Board, by relieving them 
from the obligation to se]l the land, could empower 
them to turn into a sewage farm that land which 
was bought for the purpose of a recreation ground ? 
So to hold would be to allow a subsidiary clause 
contained in a parenthesis in Public Health Act, 
1876 (c. 55), s. 175, to defeat the whole scheme of 
Public Health Act, 1875 (c. 55), s. 176 (COLLINS, 
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of Open Spaces. 


L.J.).—A.-G. v. HANWELL URBAN COUNCIL, [1900] 
2 Ch. 877; 69 L. J. Ch. 626; 82 L. T. 778; 48 


Mae 690; 16 T. L. R. 452; 44 Sol. Jo. 572, 
Annotations :—Consd. A.-G. v. Pontypridd U. ©. (1906), 95 
L. T. 224. Refd. Herne Bay U. C. v. Payne & Wood, 


{1907} 2 K. B. 130 

386. What purposes conducive to recreation— 
Erection of buildings—-Free HMbrary, museum & 
conservatory.|—A.-G. v. SUNDERLAND CORPN., 
No. 33, ante. 

87. ——— ——— Town buildings & school of art.] 
—A.-G. v. SUNDERLAND CORPN., No. 33, ante. 

38. ———- Reasonable enjoyment of public— 
Recreation Grounds Act, 1859 (c. 27), s. 2.)— 
A woodland estate to be preserved with its natural 
aspect & features & in its present state & con- 
dition of sylvan beauty for the reasonable enjoy- 
ment of the public is not a recreation ground 
within above Act.—Re VERRALL, NATIONAL 
TRUST FOR PrAcES OF HISTORIC INTEREST OR 
NATURAL BEAUTY v. A.-G., [1916] 1 Ch. 100; 85 
L. J. Ch. 115; 113 L. T. 1208; 80 J. P. 89; 
60 Sol. Jo. 141; 14 L. G. R. 171. 

See, also, No. 40, post. 

39. Lands acquired under Public Health Act, 
1875 (c. 55)—Not required for original purpose— 
May be used for recreations.|—Where land has 
been acquired by an urban authority under the 
powers of above Act, & only part of the land so 
acquired is immediately required for the purposes 
for which it was acquired, while the remaining 
part may be ultimately required for the same 
purposes, it is not incumbent on the urban autho- 
rity to sell the vacant land under above Act, 
sect. 175: but they may retain the same, & use 
it for some other lawful purpose, such as a recrea- 
tion ground or the like, provided care is taken to 
prevent any rights being acquired over it by the 
public or otherwise which would prevent or inter- 
fere with its use whenever required for the 
ultimate purpose for which it was acquired.— 
A.-G. v. TEDDINGTON URBAN CovunciL, [1898] 
1 Ch. 66; 67 L. J. Ch. 23; 771. T. 426; 615. P. 
rr 46 W. R. 88; 14 T. L. R. 323; 42 Sol. Jo. 


4 
Annotations :—Consd. A.-G. v. Hanwell U. C., [1900] 1 Ch. 
51; A.-G. v. Pontypridd U. C. (1906), 95 L. 'T. 224. 





‘ May be bound by covenant as to 
user.|—Deft. corpn., acting under above Act, 
sect. 164, acquired from pltfs. certain land within 
their area to be devoted to the purposes of a 
public garden or pleasure ground, & they cove- 
nanted that no buildings or erections of any kind 
should be put thereon except such structures as 
summer houses, a band stand, or shelters. Defts. 
erected public lavatories onthe land. In an action 
for an injunction :—Held: (1) public lavatories 
or urinals were not erections ejusdem generis with 
the structures mentioned in the covenant, & 
therefore such erections constituted a breach of 
the covenant; (2) defts. could lawfully enter 
into such a covenant, & having entered into it & 
committed a breach thereof pltfs. were entitled 
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SYDNEY MUNICIPAL COUNCIL, NEW AUS. which, while not interfering with such 
SouTH WALES AGRICULTURAL SOCIETY 33 ili. .}/—Where land is tea use, is conducive to the main object 
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Sect. 1.—In general. Sect. 2. PartaV. & 


to an injunction.—SToURCLIFFE EsTATEs OCo., 
Lrp. v. BOURNEMOUTH CoRPN., [1910] 2 Ch. 12; 
79 L. J. Ch. 455; 102 L. T. 629; 74 J. P. 289; 
26 T. L. R. 450; 8L. G. R. 595, C. A. 

41. ——— Covenant as to buildings—Construc- 
tion of covenant.|—STOURCLIFFE ESTATES Co., 
Lrp. v. BOURNEMOUTH CORPN., No. 40, ante. 

42. Custom to use ground as cricket ground— 
User for cattle-fair—Construction of local Act.]— 
By a local Act of Parliament, passed for improving 
the marsh & other common lands, & extending 
rights of common & recreation within the town of 
S., reciting that a certain portion of the marsh 
lands consisting of 4 acres was better adapted for 
the purposes of recreation than the other portions 
of the marsh; it was enacted that rights of 
common & recreation should not be extinguished, 
& that the said 4 acres should for ever thereafter 
be subject to such rights of common & of recrea- 
tion, & other public rights ‘‘ as had theretofore 
been exercised & enjoyed thereon.’’ By the same 
Act it was provided that, ‘‘ except as therein 
otherwise provided,’’ all the waste lands which 
were then vested in the corpn. should remain 
subject to the existing rights of common & recrea- 
tion, & such powers were given to the corpn. to 


Open SPACES AND RECREATION GROUNDS. 


fence, drain & manage the said lands as they 
should think proper for the public advantage of 
the inhabitants. The corpn. were also empowered 
to remove a fair to such parts of the waste lands 
as they should think fit. In the exercise of their 
discretion the corpn. removed the fair to the 4 
acres above-mentioned, which were called ‘' the 
cricket ground,” & had theretofore been used for 
the purpose of playing cricket :—Held: on the 
construction of the Act, the corpn., by so doing, 
had contravened the powers of the Act; & 
perpetual injunction to restrain them from holding 
the fair on the cricket ground granted, with costs. 
—A.-G. v. SOUTHAMPTON CORPN. (1859), 1 Giff. 
363; 29 L. J. Ch. 282; 11. T. 155; 24 J. P. 
131; 6 Jur. N.S. 36; 65 KE. R. 957. 


Annotations :— Consd. A.-G. v. Teddington U. C., [1898] 
1 Ch. 66. Apld. A.-G. v. Hanwell U. C., [1900] 2 Ch. 377. 


General rights of public.|—Sce Part I., ante. 


Srct. 2.—UTILISATION OF DISUSED BURIAL 
GROUNDS. 
See, generally, BuRIAL, Vol. VII., pp. 551-557. 
Utilisation as open spaces.|—See Buria, Vol. 
VII., p. 555, Nos. 319-323. 


Part V.—Royal Parks. 


See, generally, Parks Regulation Act, 1872 (c. 15), 
s. 2: Parks Regulation (Amendment) Act, 1926 
(c. 36), s. 4. 

43. Public have no rights of user—Except by 
favour of Crown.|—35 & 36 Vict. c. 15, 5. 4, gives 
summary jurisdiction for the conviction of any 
person doing an act in contravention of any 
regulation in the schedule. By 35 & 36 Vict. 
c. 15, s. 9, any rules made in pursuance of the 
schedule, when Parliament is not sitting, shall be 
laid before both Houses within three weeks after 
the beginning of the next Session, & any rules or 
parts thereof as shall be disapproved shall not be 
enforced. Regulation 8 of the schedule provides 
that no person shall deliver or invite any person 
to deliver any public address in a park except in 
accordance with the rules of the park; & regula- 
tions 19 & 20 provide for the making & issuing 
rules of the park by the ranger & comrs. Rules 
of Hyde Park were issued on Oct. 1, 1872, the Act 
having passed on June 27, & the last Session 
having concluded on Aug. 10. One of the rules 
was that no public address of an unlawful 
character, or for an unlawful purpose, may be 
delivered ; another, that no public address may 
be delivered except upon certain conditions. 
Applt. having infringed these conditions in 
delivering a public address of a lawful character 
in Hyde Park, was convicted by a magistrate :— 
Held: (1) these rules were in force, although not 
laid before Parliament; this Act assumes that 
the parks are the property of the Crown, & the 
public have no rights of user except by favour of 
the Crown; the rules were within the authority 
of the Act; & the conviction was valid; (2) the 
rules were properly authenticated by the joint 
signature of two several officials, though each had 
authority only to make rules on particular points. 


maintain the same as a public park or 
pleasure ground for the enjoyment & 
recreation of the inhabitants :—Held : 


cattle lairs, an agricultural hall for the 
exhibition of farming implements & 
products, & an emigrants’ home were 


—BAILEY v. WILLIAMSON (1873), L. R. 8 Q. B. 
118; 422 LJ. M. 0. 49; 28 L. T. 28; 37 J. 7. 
5601; 21 W. R. 404. 

Annotations :—As to (2) Refd. Kruse v. Johnson, [1898] 2 
Q. LB. 91. Generally, Mentd. R. v. Roberts, Hx p. Scurr, 
[1924}) 2 K. B. 695. 

44. Validity of regulations—Regulation not laid 
before Parliament.|—-BAILEY v. WILLIAMSON, No. 
43, ante. 

45. .| — The comrs. published a 
notice, which was posted at the park gates, that 
no car propelled or drawn by mechanical means 
was to be allowed to proceed at a greater pace 
than ten miles per hour. This notice was not laid 
before Parliament :—Held: the regulation con- 
tained in this notice was good.—MUSGRAVE v. 
KENNISON (1905), 92 L. T. 865; 69 J. P. 341; 
21 T. IL. R. 600; 49 Sol. Jo. 567; 3 L. G. R. 
932 ; 20 Cox, C. C. 874. 

Annotation :-—Refd. R. v. Plowdon, Ex p. Braithwaite (1909), 
78 LJ. K. B. 733. 

46. ——— Signature.]—BAILEY v. WILLIAMSON, 
No. 43, ante. 

47. Regulation affecting right to deliver public 
address.|—BAILEY v. WILLIAMSON, No. 43, ante. 

48. Regulation affecting speed of motor vehicles. | 
—MUSGRAVE v. KENNISON, No. 45, ante. 

49. ——— Power to indorse licence—First or 
second offence.|—-Where the driver of a motor car 
is convicted of a first or second offence of exceeding 
a speed limit fixed in a lawful way other than under 
Motor Car Act, 1903 (c. 36), e.g., under rules made 
by the Comrs. of Works & Public Buildings in 
connection with the regulations prescribed by 
85 & 36 Vict. c. 15, the ct. before whom the con- 
viction takes place has no power under Motor 
Car Act, 1903 (c. 36), to indorse on the convicted 
person’s licence particulars of the conviction.— 








not within the objects of the trust.— 
ANDERSON v. VICTORIA CORPN. (1884), 
1 B. C. R., pt. 2, 107.—CAN. 


Part VI.—APpPuLIcATION oF SeTtLED Lanp Acts. 


R. v. MARSHAM, Ea p. CHAMBERLAIN, [1907] 2 
K. B. 638; 76 L. J. K. B. 10386; 97 1. T. 396; 71 
J.P. 445; 23 T. L. R. 629; 51 Sol. Jo. 592; 5 
L. G. R. 998; 21 Cox, C. C. 510, D. C. 
Annotation :—Consd. R. v. Plowden, [1909] 2 K. B. 269. 
50. —-—~ -—— Third offence.]—-A ct. before 
whom a person is convicted of a third offence of 
driving a motor car in a royal park at a speed 
exceeding the limit prescribed by the parks 
regulations has power to indorse the driver’s 
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licence under Motor Car Act, 19038 (c. 36), 8. 4,- 
notwithstanding that the parks regulations pre- 
scribing the speed limit were not made until after 
Motor Car Act, 1903 (c. 36), had come into force.— 
R. v. PLOWDEN, [1909] 2 K. B. 269; sub nom. R. 
v. PLOWDEN, Fz p. BRAITHWAITE, 78 L. J. K. B. 
733; 100 L. T. 856; 73 J. P. 266; 25 T. L. R. 
430; 7L. G. BR. 684; 22 Cox, 0. O. 114. 

——.] — See generally, StreET & AERIAL 
TRAFFIC. 


Part Vl—Application of Settled Land Acts. 


See Settled Land Act, 1925 (c. 18), s. 83, Sched. 
III. ; Settled Land Act, 1882 (c. 38), s. 25. 


See LAND IMPROVEMENT, Vol. XXX., pp. 285, 
286, Nos. 111-113. 


ORDER AND DISPOSITION 


See BANKRUPTCY AND INSOLVENCY. 


ORDER OF DISCHARGE. 


See BANKRUPTCY AND INSOLVENCY. 


ORDERS OF COURT. 


See CONTEMPT oF CouRT, ATTACHMENT AND CommitTtaL; County Courts; Crown PRACTICE ; 
EXECUTION ; JUDGMENTS AND ORDERS; Mayor’s AND City or Lonpon Court; Practice 


AND PROCEDURE AND TITLES passim. 


ORDINARY. 


See ECCLESIASTICAL LAW. 


ORDINATION. 


See ECCLESIASTICAL Law. 
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~ ORGANIST. 


See ECCLESIASTICAL LAw. 


OVERDRAFT. 


See BANKERS AND BANKING. 


OVERSEERS. 


See BuRIAL AND CREMATION; DisTRESS; EccLESIASTICAL LAw; ELections; Poor Law; 
RaTEs AND RATING. 


OXFORD UNIVERSITY. 


See EDUCATION. 


OYSTERS. 


See FISHERIES. 


PAINTINGS. 


See COPYRIGHT AND LITERARY PROPERTY 


PALATINE COURTS. 


See CourRTSs. 


PARAPHERNALIA. 


See HUSBAND AND WIFE. 
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PARDON. 


See CONSTITUTIONAL LAw. 


PARENT AND CHILD. 


See EDUCATION ; INFANTS AND CHILDREN. 


PARISH. 


See ECCLESIASTICAL Law ; Locan GOVERNMENT. 


PARISH CLERK. 


See ECCLESIASTICAL Law. 


PARISH COUNCIL. 


See Loca GOVERNMENT. 


PARISHIONER. 


See ECCLESIASTICAL Law. 


PARKS. 


See CONSTITUTIONAL LAW; OPEN SPACES AND RECREATION GROUNDS. 
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Royal Family. ig. Ms 


CROWN PRACTICE. 
CONSTITUTIONAL LAW. 
CONSTITUTIONAL LAW. 
STATUTES, 


Royal Prerogative as 
Statutes, Construction of ,, 


Part 1.—Nature and Powers. 


1. Parliament the King’s great council—Liablility 
of either house for high treason.|—Vanu’s CasE 
(1662), 6 State Tr. 119; Kel. 14; 84 E. RR. 1060; 
suo nom. K. v. VANE, 1 Keb. 315 
Annotations :—Mentd. LBellew’s ae (1674), 1 Vent. 254; 

Sydney’s Case (1683), Skin. 145; Wt. vw. Preston-on-the- 

Hill (1 736), Lee temp. Hard. 249) TR. v. Dowling aa 

3 Cox, C. C. 509; Mulcahy v. IR. (1867), 15 W. lt. 

Z. Powers — Alteration of laws.| — ce TERS 
CASE (1653), 5 State Tr. 366, 

Annotation -—Mentd. Rh. v. Pintchard (1665), 1 Keb. 871. 


3. Legislation for foreigners.|—The British 





Parliament have no power to legislate for foreigners 
out of the dominions & beyond the jurisdic- 
tion of the Crown; yet it can by statute fix 
the time within which application must be made 
for redress, to the tribunals of the HMinpire. This 
being matter of procedure, becomes the law of 
the forum, by which all mankind are bound.— 
LorkzZ v. BURSLEM, THE GUIANA (1843), 4 Moo. 
P.C. C. 3003; 4 State Tr. N.S. 23315 7 Jur. 1119; 
13 MW. R. 318, P.-C. 

8, Vol. IJ., pp. 128-130, 
Nos. 50-60. 


Part I1—The House of Lords. 


Sect 1.—IN GENERAL. 

4. Peeress in own right — Whether entitled to 
receive writ of summons.|—-A pceress of the United 
Kingdom is not entitled by virtue of Sex Disquali- 
fication (Removal) Act, 1919 (c. 7 1),s. 1, to receive 
a writ of summons to Parliament. —Ruyonppa’ 8 
(VISCOUNTESS) CLAIM, [1922] 2 A. C. 339; 38 
T. L. R. 759; sub nom. Re Ruonnppa’ = (Lavy) 
PETITION, 92 L. J. P.C. 81; 128 L. T. 155; 66 
Sol. Jo. 630, H. L. 

5. Conduct of debate—Right to speak. |—-MomPEs- 
SON'S CASE (1620), 2 State Tr. 1119. 

6. Judicial business.|] — Frerrer’s (MARL) CASE 
(1760), Fost. 138; 19 State Tr. 885; 168 Te. R. 
69, H. L. 

Annotation : s—Mentd. KR. v. Bourdon (1847), 2 Car. & Kir. 


7. Officers of the House -— Yeoman of the 


Black Rod—Deputy to Usher of the Black Rod.|— 
Yeoman of the Black Rod is deputy to the Usher 
of the Black Rod.—ANOoN. (1701), 12 Mod. Rep. 
607; 88 HW. R. 1552. 

8. —— Recovery of fees.]— Fees to Usher 
of Biack Rod recovered.—SAUNDERSON v. BRIG- 





NALL (1727), 2 Stra. 747; 93 I. R. 824. 
—See HVIDENCE, Vol. XXAII., p. 325, Nos. 3199, 


3200. 


SicT. 2.—APPELLATE JURISDICTION. 
SuB-sSEcT. 1.—IN GENERAL. 
See Appellate Jurisdiction Act, 1876 (c. 59); 
1887 (c. 70); Standing Orders of the House of 
Lords (Judicial Business), 1926. 


PART I. SECT. 1. 
a. Iffect of resolution of Te ne House of Commons.J—No resolution of the House of Commons can make law.—GALWAY 


CASE (1872), 2 O'M. & H. 


Part II.---TuHe Housse or Lorps. 


9. A court of justice.] —'lhe Llouse of Lords, 
sitting to hear appeals, is a ct. of justice. 

The House is at liberty, without regard to the 
form of an appeal, or the points raised upon it, to 
put questions of law to the judges. 

Although you are bound by your own decisions, 
as much as any ct. would be bound, so that you 
could not reverse your own decision in a particular 
case, yet you are not bound by any rule of law which 
you could lay down, if, upon a subsequent occasion 
you find reason to differ from that rule; that is, 
like every ct. of justice, & I regard this as a ct. of 
justice, it is inherent in the nature of every ct. of 
justice, that it should have liberty to correct any 
error, into which it may have fallen (Lor»p Sr. 
LEONARDS, U.).—BRIGHT v. HUTTON, HUTTON v. 
BriGutT (1852), 3 H. Li. Cas. 3413; 7 Ry. & Can. 
Cas. 325; 19 L. T. O. S. 2493; 10 BE. R. 133; sub 
nom. BriGgHuT v. Hurron, HUTTON v. Brigut, Re 
Direct BIRMINGHAM, OXFORD, READING & 
BRriGgHTon hy. Co., 16 Jur. 695, H. I.3 on eA i 


from S. C. sub nom. BRigirr’s CASE (1851), 1 Sim. 

N.S. 602. 

Annotations :—-Apld. London Tram. Co. v. L. GC A1see); 
78 L. T. 361. Refd. Hebbert v. Purchas dari), ae 
3 P. C. 664; I. R. Comrs. v. Harrison (1874), L. R. 7 


H. 1.1. Mentd. Ac Rugby, Warwick & Worcester Ry., 
Preece & Kvaus’ Case (1852), 2 De G. M. & G. 374; Me 
Midland Union, Burton-upon-Trent, Ashby de la Zouch 
& Leicester Ry., Lucy's Case (1853), "£ Do G. M. & G. 356; 
Quartermaine v. Bittleston (1853), 13 C. B. 133; Re 
Direct Birmingham, Oxford, Reading & Brighton’ Ry., 
polar eure 8 Case, Amsinck’ 8 ee (1855), 6 De G. M. 
& G. 345; chee Joul (1858), 3 -& N. 455; Burbidge 
v. Morris ga iy H. & C O64: Mens Vera Cruz (No. 2) 
(1884), 9 P. D. 96 

10. Jurisdiction where member of either House 
concerned.|—PRIVILEGE OF PARLIAMENT CASE, 
SHIRLEY v. aaa (1675), 6 State Tr. 1121. 
Annotation :—Refd. Stockdale v. Hansard (1839), 2 Per. 

& Dav. 1. 

11. Appeals from Scottish courts—From Lords 
of Session.|—-GREENSHIELDS v. EDINBURGH MAGIS- 
TRATES (1710), Colles, 427; 1 HE. R. 356, H. L. 
12. .|—In appeals falling within 
Court of Session Act, 1825 (c. 120), s. 40, the House 
of Lords has no concern with the proof which has 
been Ied in the Sheriff Ct.—MAcKAY v. Dick (1881), 
G App. Cas. 251; 29 W. R. 541, Il. Li. 
Annotations ‘—Apld. Shepherd v. Henderson agen 7 

App. Cas. Refd. Gilroy v. Price, [1893] A 6; 

Butler (or Black) Fife Coal Co., [1912] A. C. 149: aaa. 

Newfoundland Development Co. v. Pacific Steam Naviga- 








tion Co., alae C. 406. Mentd. L. C.& D. Ry. v. 8S. E. 
Ity., [1893] A 429; Little v. Stevenson, [1896] A. C. 
108; City of Dublin’ Steam Packet Co. v. Rh. aera 


Yl oh LL. R. 6573 Sprague v. Booth, [1909] A. CG. 576: 
Kleinert v. Abosso Gold Mining Co. (1913). 58 Sol. Jo. 
45; Westacott v. Hahn, [1917] 1 K. B. 605; Hill v 
Showell (1918), 87 L. J. K. B. 11063; Harrison v. Walker, 
eas 2K. B. 453; Colley v. Overseas Exportecs, [1921] 
3 K. 302; United States Shipping Board v. Duffell, 
Fg03} 8 K. B. 739 ; Cohen v. Sellar, {1926] 1 K. B. 536. 
13. ee —SHEVPHERD v. LLENDERSON 

(1881), 7 App. Cas, 49, LL. L. 

Bair rent :—Refd. Blairmore Salling Ship Co. v. Macredie, 
[1898] A. C. 693; Anglo-Newfoundland yt es ari 
Co. v. Pacific Steam pavigetion Co., [1924] A a. 40 
Mentd. Langham S.S. Co. v. Gallahor tae 12 red 
M. L. C. 109; Moore v. levans; [1918] A. 

|—By the Ct. of Soasidin Act, 

1825 (c. 120), s. 40, when an action is com- 

menced in the Sheriff's ct., & there is an appeal 

to the Ct. of Session, noa peal will lic to the House 
of Lords except upon matter of law.—MacarTHuUR 

v. GAIRDNER (1916), 85 L. J. P. C. 159, H. L. 


15. Order setting aside verdict of 
jury.]—There is a right of appeal to the House of 
Lords against an interlocutor of one of the Divi- 
sions of the Inner House pronounced under 
10 Edw. 7 & 1 Geo. 5, c. 31, 8. 2, setting aside the 
verdict of a jury &, in place of granting a new 
trial, entering judgment for the party unsuccessful 
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at the trial—LyaL v. HENDERSON, [1916] S. C. 
(Li. L.) 167; 53 Sc. L. R. 557. 

16. From interlocutory order.|— 
An interlocutor of one of the Divisions of the 
Ct. of Session allowing an issue in ordinary form 
in an action of damages for personal injury held 
to be an interlocutory judgment within Court of 
Session Act, 1808 (c. 151), s.-15, & therefore not 
appealable to the House of Lords, the leave of the 
Division not having been obtained, & there being 
no difference of opinion among the Judges of the 
Division.—FERGUSON (OR BEATTIE) v. GLASGOW 
Corpn., [1917] S. C. (L. L.) 22, H. L. 

17. —— —— ——..]—Gornon v. LENG (JOHN) 
& Co., Lrp., [1919] 2S. L. T. 29, WH. L. 

18. From Court of Justiclary.|—An appeal 
to the Ilouse of Lords does not lie from any 
sentence or order of the High Ct. of Justiciary in 
Scotland. 

I am clearly of opinion that this House is not a 
Ct. of Appeal from the Justiciary Ct. in Edinburgh 
(LORD HATHERLEY).—MACKINTOSH v. LORD ADVO- 
CATE (1876), 2 App. Cas. 41, H. L. 

Annotation :—Mentd. lh. v. Parlby (1889), 6 T. L. R. 36. 

19. Appeal from Irish Courts.|—No appeal lies’ 
from the Ct. of Appeal in Ireland to the House 
of Lords in any case where before the passing of 
the Judicature (Ireland) Act, 1877 (c. 57), no 
appeal lay.—K. v. BARTON, [1902] A. C. 268; 71 
L.J.P.C.80; 87L. T. 823; 18 T. L. RR. 574, H. LL. 

20. -|—An appeal lies from the decision 
of the land judge in Ireland to the Ct. of Appeal 
in Ireland, & thence to the Llouse of Lords.—DE 
VESCI (VISCOUNTESS) v. O'CONNELL, [1908] A. C. 
298; 77L.3.P.C,.81; 99 L. T. 206; 24T.L. BR. 


638, H. L. 
From interlocutory order.|—No appeal 

















21. 
lies to the House of Lords from an interlocutory 
order made in Ireland by a common law ct., or 
by the Ct. of Appeal therefrom.—GosrorbD (EARL) 
v. InisH LAND COMMISSION, [1899] A. C. 4385; 
68 L. J.P. C. 69; 81 L. T. 330; 15 T. L. R. 429, 
H. L. 

Annotation :—Folld. R. v. Barton, [1902] A. C. 268. 

22. Jurisdiction as to costs.J|—This House has 
an inherent jurisdiction, independent of statute, 
over costs in proceedings before itself.—WEsT 
{Am UNION GUARDIANS v. ST. MATTHEW, BETHNAL 
GREEN (CHURCHWARDENS, ETC.), [1896] A. C. 477 ; 
65 L. J.M. C. 201; 751. 7.286; 60 J.P. 740; 12 
T. L. R. 423; 40 Sol. Jo. 530, H. L. 


Annotations: :—Mentd. i = & L. Ry. v. Doncaster Union 
Grdns., {1897) 1 Q. ie ; St. Olave’s Union v. Canter- 
bury bea ty nies. 0. 1: 438; Sharpington v. Kulham 
Grduns., (1904) 2 Ch. 449; Chester Waterworks Co. v. 
Chester Union Grdns. (1907), ie T. 566; Fulham Parish 
v. Woolwich Union, [1907] A. C. 255 ; Hampstead Grdns. 
v. West Ham Union (1909), 73 S: P. 492; Braintree Union 
v. Rochford Union (1911), 81 L. J. K. B. "251; Paddington 
Union v. Westminster Union, (1915]2 K. B.6 B44: Wycombo 
oe v. Barton-upon- -Irwell Grdne. (1926), 43 7, L. RK. 


23. Guardianship of infants.|—Upon a question 
which is practically the guardianship of a child 
there is.a right of appeal to the Ilouse of 
Lords which is not affected by the particular 
form, whether that form is by writ of habeas 
corpus or otherwise, in which the appeal is pre- 
sented.—BARNARDO v. McHuaGu, [1891] A. C. 
388; 61L. J. Q. B. 721; 65 L. T. 423, 55 J. P. 
628 ; 40 W. R. 97; 7 T. L. R. 726, W. Le 3 on 
appeal from S. C. sub nom. KR. v. BARNARDO, 
JONES’s CASE, [1891] 1 Q. B. 194, C. A. 

Annotations :—Mentd. Ne Meera as £1802) 2 Ch. 496; 

v. Lewis (1893), 9 T. L. I ee as Polak, tioosi 

2K.B.385; R.v. Now (1904), a T.L Secretary 

of State. for Home Affairs v. O’Brien, [1923] vs C. 603. 

24. Criminal appeals.|—R. v. BALL, R. v. 

No. 77, post. 
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Appeals in bankruptcy cases.|—See BANK- 
RUPTCY, Vol. IV., pp. 166, 527, 528, 529, Nos. 
1552, 4823-4839. 

Appeals from Divorce Court.|—-See HusBAND & 
Wire, Vol. XXVII., p. 488, Nos. 5202-5205. 


Sup-sectT. 2.—TIME FOR APPEAL. 

Sce, now, Standing Orders of the House of Lords 
(Judicial Business), 1926, No. 1. 

25. Appeal out of time entertained if con- 
nected with subsequent order.|—By the Standing 
Order of the House of Lords of Mar. 24, 1726 (No. 
118), as amended in 1829, no petition of appeal 
from any decree or sentence of any ct, of equity in 
England or Ireland, shall be received by the House 
after two years from the enrolling of the same, & 
the end of the next session ensuing the said two 
years, unless the person entitled to such appeal be 
under the age of twenty-one years, or covert, non 
compos mentis, imprisoned, or out of Great Britain 
or Ireland, in which case such person may bring 
his appeal within two years after such disability 
ceased, & the end of the next session of Parliament 
ensuing the two years, but in no case shall any 
person be allowed a longer time, on account of 
mere absence, to lodge an appeal, than five years 
from the date of the last decree or order appealed 
against :—J/eld : an appeal lodged Feb. 18, 1836, 
against a decree dated April 26, & enrolled June 14, 
1832, was irregular, as not being within time, 
although applt. had been absent abroad in consc- 
quence of embarrassment & illness of his wife, & 
was advised & believed he might appeal at any time 
within five years from the date of the enrolment of 
the decree, & although his appeal had been 
received & appointed for hearing ; the said appeal 
was saved by being cxtended to subsequent orders 
in the same cause, the appeal from these orders 
being brought within two years from the enrolling 
of them.—DE BURGH v. CLARKE (1837), 4 Cl. & 
Fin. 562; 7 E.R. 214, HW. L. 

Annotation :-- Refd. Beavan v. Mornington (1860), 8 H. L. 

Cas. 5206. 

26. .}— ATTWOOD v. SMALL, No. 83, post. 

27. -\—When there is a competent appeal 
from an order made within the year, there is 
nothing in the Standing Orders or in the practice 
of the House in regard to appeals to prevent the 
House from entertaining an appeal from a previous 
order which is so connected with the later order as 
properly to form the subject of one & the same 
appeal, if the previous order 1s in an appealable 
condition, if it does not belong to a stage in the pro- 
ceedings which has been definitely passed, or to 
a chapter in the litigation which may fairly be 
regarded as closed, & if it is clear that the appeal 
will not lead to additional inquiries & further 
expense (LORD MACNACGHTEN). — CONCHA  v, 
CONCHA, [1892] A. C. 670; 66L. T. 303; 8T. L. RR. 
460, H. L. 3 on appeal from S. C. sub nom. CONCHA 
v. MURRIETA, DE Mora v. CONCHA (1889), 40 Ch. D. 
543, C. A. 
tae oe gee ae et De a v. Curlier 

Dune k aa ee 

28. House may extend time in excep- 
tional cases.|—It has hardly been contested that 
the words “ last decree, order, judgment or inter- 
locutor appealed from”’ in the Standing Order 
of this House cannot enable an applt. practically 
to commence an appeal after the lapse of twelve 
months against a party who is wholly unaffected 














PARLIAMENT. 


by the subsequent decree or order & the only 
ground upon which we have been urged to enter- 
tain the appeal against Mary Fothergill is that it is 
a case of hardship & that there are grounds for 
extending the time. But certainly it would only 
be on some extremely exceptional & extraordinary 
ground that the Standing Order would be sus- 
pended, if it ever could be suspended at all (per 
Curn).-—PHTLLIPS v. FOTHERGILL (1886), 11 App. 
Cas. 466 ; on appeal from 8. C. sub nom. PHILIPS 
a. HOMFRAY (1883), 24 Ch. D. 489, C. A. 
Annotations :-—Mentd. Batthyany v. Walford (1887), 36 
Ch. D. 269; Finlay v. Chirncy (1888), 20 Q. B. D. 494; 
Concha v. Murricta, De Mora v. Concha (1889), 40 Ch. D. 
543; The Duke of Buceleuch, [1892] P. 201; Peebles v. 
Oswaldtwistle U. 1D. C. (1896), 65 L. J. Q. B. 499; Re 
Duncan, Terry v. Sweeting, [1899] 1 Ch. 387; Ellis v. 
Wadcson, [1899] 1 Q. B. 714; Jackson v. Watson, [1909] 
2K. B. 193; FR. v. Spokes, He p. Buckley (1912), 107 
L. T. 290; Quirk v. Thomas, {1915] 1 K. B. 798; Geipel 
v. Peach, [1917] 2 Ch. 108; A.-G.v. De Keyser’s Royal 
eee A. C. 508; Brocklebank ov. K., [1925] 1 
° o Ibe 


29. When time begins to run—From enrol- 
ment of decree—Not from pronouncement.|—(1) It 
seems that where the Order of an Appeal Com- 
mittee is desired to be re-heard, the re-hearing 
cannot. in strictness take place without notice. 

(2) Though a party may for convenience sake 
be allowed to argue against the decision of an 
Appeal Committee without having given such 
notice, it must be on the understanding that he is to 
present a petition to be heard against the allowance 
of the petition of appeal. 

(3) The time limited by the Standing Order 
Mar. 24, 1726, for the presenting of petitions of 
appeal, begins to run from the enrolment. of a decree 
of a Ct. of Equity, & not from the period when that 
decree was pronounced. 

The enrolment does not relate backwards so as 
to prevent, by the effect of relation, this construc- 
tion of the Standing Order. Where, therefore, a 
decree which had been pronounced in 1821 was not 
enrolled till 1836, the Appeal Committee received 
the petition of appeal, & the House confirmed its 
decision.---BROOKE v.09 CHAMPERNOWNE (1837), 
4 Cl. & Fin. 247; 71. R. 95, H. L. 

Annotation :—As to (3) Refd. Beavan v. Mornington (1860), 

8 H. L. Cas. 525. 

30. Statutory appeals— With time limited by 
statute—Matrimonial cause.|--Since the Judica- 
ture Act, 1881 (c. 68), an appeal to the Louse of 
Lords in a matrimonial cause, where an appeal 
lies, can only be from a decision of the Ct. of 
Appeal; & such an appeal inust be brought 
within one month after the decision appealed 
against is pronounced by the Ct. of Appeal if the 
Jiouse of Lords is then sitting, or if not, within 
fourteen days after the House of Lords next sits. 

It seems to me that the Standing Order does not 
apply to the case at all. Jt says that with that 
exception mentioned [exception provided by 
statute] no petition of appeal shall be received 
unless lodged within a year. It docs not say that 
the petition shall be received if it is presented 
within a year, in any case in which an Act of 
Parliament has provided that a petition of appeal 
shall only be received if it is lodged within a 
shorter time (LORD SELBORNE, C.).—CLEAVER v. 
CLEAVER (1884), 9 App. Cas. 631, Ii. L. 

31. ——— ——— House may extend time—Appeal 
under Companies Act, 1862 (c. 89), s. 124.]—Cos. 
Act, 1862 (c. 89), s. 124, does not compel a suitor 
to apply to the House of Lords for leave to appeal 
within three weeks after the date of the order 
complained of, but the House may extend the time 
for appeal though no such application has been 
made.—BANNER v. JOHNSTON (1871), L. R. 5 
H. lL. 157; 40 L. J. Ch. 73803; sub nom. BARNED’s 


Part II].—Tne Hovst or Lorps. 


BANKING Co. v. JOHNSTON 24 L. T. 542, H. L.: 
an appeal from S. C. sub nom. Jie BARNED’s 
BANKING Co., LiTp., JOHNSTON’S CASE (1869), 


20 L. T. 266. 

Annotations :—Mentd. Re Bamed’s Banking Co., Coupland’s 
Jaso (1869), 21 L. T. 286; Re Jones, Ex pp. Lovering (1874), 
9 Ch. App. 586 ; Re Barned’s Banking Co., Ez p. Joint Stock 
Discount Co. (1875), 31 L. T. 862; Re Suse, kz p. Dever 
(1884), 13 Q. B. D. 766; Fraser v. Province of Brescia 
Steam Tram. Co. (1887), 56 L. T. 771. 


SuB-SECT. 3.—WHEN APPEAL LIES. 


32. Not on mere point of practice or procedure.| 
—(1) Where a case has been ordered by the Appeal 
Committee to be argued before the House upon the 
question of the competency of the appeal, the 
oe may or not, at its discretion, permit a 
reply. 

(2) An appeal on a mere point of practice is not 
compctent. 

(3) Where a ct. has treated one of its own pro- 
ceedings as merely interlocutory & not final, that 
circumstance is decisive of the nature of such 
proceeding._-FERRIER v. HOWDEN (1834), 4 CI. 
& Fin. 25; 7K. R. 10, LW. L. 

33. - -|—The House of Lords will not 
regard with favour an appeal on a matter of 
procedure.— BLAIR v. HAYCOCK CADLE Co, (1917), 
34 T. 1. R. 39; 62 Sol. Jo. 68, H. L. 

34. Defect in decree.|—Such defects in a 
decree, as the ct. will rectify upon motion, are not 
sufficient) grounds for an appeal.—BUNBURY v. 
Bowron (1721), ] Bro. Parl. Cas. 434; 1 EK. R. 671. 

35. ——— Party improperly made party in court 
below.|—-Rocurorr v. BATTERSBY. No. 66, post. 

36. Whether appeal for costs alone.|—HlomME 2. 
PRINGLE & HUNTER, No. 99, post, 

37. -|—The House of Lords will not en- 
tertain an appeal againt costs only.—CALKDONIAN 
Ry. Co. ». BARRE, [1908] A.C. 126. 

38. Order as to costs founded on error in 
law.|——The rule of the House of Lords as to appeals 
for costs, while it prevents the House froin enter- 
taining an appeal for costs on the mere ground 
that the discretion of the ct. has been wrongly 
exercised, does not prevent it from cntertaining 
such appeal on the ground that the order is founded 
on an error of law.—CAMPBELL (DONALD) & Co., 
Lyrp. v. PoLLaK (1927), 43 T. 1 RR. 495; 71 Sol. 
Jo. 450, H. U. 

39. —-—- Reconsideration of costs if appeal on 
merits of case.|—The rule with respect to costs in 
the House of Lords, as in the Privy Council, & in 
Chancery, is, that one cannot appeal for costs 
alone, but if an appeal be brought on the merits, 
not on colourable grounds of appeal, for the pur- 
pose of raising the question of costs, the House 
will not treat that as an appeal for costs, but will 
even, in affirming the judgment of the ct. below, 
consider the question of costs as fairly raised, & 
Where there is hardship on applt., will reverse so 
much of the judgment of the ct. below as gave 
costs against him.—INGLIS v. MANSFIELD (1835), 
3 Cl. & Fin. 362; 6 E. R. 1472. 

Annotations :—Refd. Reiken v. Yorke Peninsular JJ., Keam 


v. Adelaide Licensing JJ., (1908) A. C. 454. Mentd. 
Gordon-Cumming v. Houldsworth, [1910] A. C. 537. 


40. .|—An appeal for mere costs 
does not lic, yet if an appeal is brought on a 
substantial question, not colourable, the House 
may deal with the costs awarded by the ct. below. 
Accordingly, in an appeal which appeared to the 
House to have been brought for costs, but in 
which the order appealed from was varied materi- 
ally, in favour of applt., by the correction of an 
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error, which, however, he might have prevented 
by a mere suggestion to the ct. below :—Held: 
applt. is not, on the ground of that variation, 
entitled to be absolved from costs; but, under 
the circumstances, the appeal was dismissed with- 
out costs.—M‘AULAY v. ADAM (1835), 3 CL. & 

Fin. 385, 6 KH. R. 1481. 

41. ——— Except in case of appeal by officer 
of Crown.|—-(1) Where the Crown, by any of its 
officers, is a party resp. in an appeal, it is not the 
usage of the House of Lords to allow the counsel 
for We Crown a general reply, after the reply for 
applt. 

(2) The Lord Advocate of Scotland, or other 
officer of the Crown, suing on behalf of the Crown, 
or in matters in which the Crown is interested, is 
not liable to pay costs to the opposite party even 
though the suit may have been improperly in- 
stituted. 

(3) Against any judgment awarding such costs 
an appeal may be brought, notwithstanding the 
general rule that no appeal lies for costs.—LORD 
ADVOCATE v. DUNGLAS (LORD), DUNGLAS (LORD) 
v. OFFICERS OF STATE FOR SCOTLAND (1841), 9 
Cl. & Fin. 1733; 4 State Tr. N. S. 737; 8 FE. 
381, H. L. 

Annotations :---As to (1) Mentd. O’Connell rv. LR. (1844), 11 
Cl. & Fin. 155. .418 to (2) Refd. The Leda (1862), 32 1. J. 
P.M. & A. 58. Generally, Mentd. Secretary of State for 
India v. K. B. Sahaba (1859), 13 Moo. P. €. C.223 Rev. 
Canterbury (Archbp.), [1902] 2 K. B. 503; Re letters 
Patent No. 139207, He Carbonit Akt., [1924] 2 Ch. 53. 

See, also, Sect.. 2, sub-sect. 1, ante. 

42. Appeal in form& pauperis — Appellant 
asserting public right—-Assisted by public sub- 
scription.]|— KINLOCH v. SECRETARY OF STATE FOR 
INDIA IN COUNCIL (1881), 18 App. Cas 372, n. ; 
114 Lords Journals, 160. 

Annotations :—Refd. Bowic v. Ailsa (1887), 13 App. Cas. 371 ; 
Faulds v. Vere, [1888] W. N. 162. 

43. —~——.|—Upon a petition for 
leave to prosecute an appeal in formd pauperis it 
appeared that petitioner sought as one of the 
public to establish a right of fishing in a tidal 
river adjoining land belonging to defender, & 
that subscriptions had been collected to assist 
petitioner in the litigation :—Held: in the cir- 
cumstances the application could not be granted.— 
BowleE v. AILSA (MARQUIS) (1887), 13 App. Cas. 
371; 58L. J.P.C.7; 60 L. T. 162, H. i. 
Annotation :---Folld. Faulds v. Vere, [1888] W. N. 162. 











44. ———,|—FAULDS v. VERE, [1888] W. N 
162, H. L. | 
45. No foundation for appeal.]—— LAIR v. 





Nor TH BRITISH & MERCANTILE INSURANCE Co. 
(1890), 15 App. Cas. 495, LI. L. 

46. Appeal against enrolled decree.|—-Neither 
the vice-chancellors nor the Lord Chancellor have 
jurisdiction to rehear an order that is enrolled, 
& the House of Lords can only rehear such an 
order for the purpose of determining whether it. 
was proper at the time it was made.—Fonrp v, 
WASTELL (1847), 6 Hare, 229; 16 L. J. Ch. 372; 
9L. T. O. 8.372; 11 Jur. 587; 67 E.R. 1151. 


Annotation :—Mentd. 'Thornhill v. Manning (1851), 1 Sim. 
N.S. 451. 


From Scottish & Irish Courts.|—See Sub-sect. 1, 
ante. 





SUB-SECT, 4.—NECESSARY PRELIMINARIES TO 
APPEAL. 

47. Decree appealed from must be enrolled— 
Lords may consent to hear appeal-—Judgment 
suspended until decree enrolled.|—-Where there is 
an appeal against a decision of a ct. of equity, this 
House may consent to hear the appeal argued, but 
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will not give judgment till the decree of the ct. has 

been duly enrolled.—FosTErR v. COCKERELL (1835), 

3 Cl. & Fin. 456; 9 Bli. N.S. 332; 6 HE. R. 1508 ; 

on appeal from S. C. sub nom. FOSTER v. BLACK- 

STONE (1833), 1 My. & K. 297. 

Annotations :—Refd. Sheehy v. Muskerry (1839), 7 Cl. & 
Fin. 1. Mentd. Pcacock v. Burt (1834), 4 L. J. Ch. 33; 
Timson v. Ramsbottom (1837), 2 Keen, 35; Jones ». 
Jones (1838), 8 Sim. 633; Meux v. Bell (1841), 1 Hare, 
735 Meek v. Kettlewell (1842), 11 L. J. Ch. 293; Bugden 
vw. Bignold (1843), 2 Y. & C. Ch. Cas. 377; Ktty v. Bridges 
(1843), 2 Y. & C. Ch. Cas. 486; Wiltshire v. Rabbits 
CSak es 14 Sim. 76; Wilmot v. Pike (1845), 5 Hare, 14 ; 

e Plummer, Hx p. Plummer’s Assignees (1853), 1 Bankr. 

& Ins. R. 83; Rice v. Rice (1853), 2 Drew. 73 ; Warburton 

v. Hill, Stent v. Wickens (1854), Kay, 470; Rooper v. 

Harrison (1855), 2 K. & J. 86; Lee v. Howlett (1858), 

2 K. & J. 531; Consolidated Investment & Insce. v. 

Riley (1859), 1 Giff. 371; Re Hughes Trusta (1864), 2 

Hom. & M. 89; Macleod 7. Buchanan (1864), 4 De G. J. 

& 8m. 265; Ford v. Tynte (1865), 34 L.J.Ch. 452 ; Arden 

v. Arden (1885), 20 Ch. D. 702; Re Richards, Humber v. 

Richards (1890), 45 Ch. D. 589; English & Scottish 

Mercantile Investment Trust v. Brunton, [1892] 2 g. h. 

1; Re Wyatt, White v. Kllis, [1892] 1 Ch. 188; ard 

v. Duncombe, [1893] A. C. 369; se Wasdale, Brittin v. 

Partridge, [1899] 1 Ch. 163; Re Lake, #z p. Cavendish, 

11903] 1 K. B. 151; Montefiore v. Guedalla, [1903] 2 

Ch. 26; Re Dallas, [1903] 2 Ch. 385. 

48. Appeal allowed to stand over for 
purpose of enrolment.|/—(1) The House of Lords 
will not hear an appeal against any decree or order 
of any branch of the Ct. of Ch., unless it has been 
enrolled. 

(2) Where an appeal against a decree & orders 
came to be heard, & resps.’ counsel took a pre- 
liminary objection that they were not enrolled ; 
the House, considering that applt. had been mis- 
informed as to the necessity of enrolment, allowed, 
with consent of resps., the appeal to stand over for 
that purpose, without ordering him to pay the 
costs of the day.—ANDREWES v. WALTON (1842), 
8 Cl. & Fin. 457; 8 E. BR. 180. 

49. ——- When decree or order stale-—— Time 
not given for enrolment unless merits with 
appellant.|—The House will not hear an appeal 
against any order or decree of the Ct. of Ch. that. 
is not enrolled, if the objection is taken, & if the 
appeal be against a stale order or decree, time to 
enrol it will not be granted unless the merits 
appear to be with applt.—BROADHURST  v. 
TUNNICLIFFE (1842), 9 Cl. & Fin. 71; 8 BE. R. 842. 

50. Appellant must have taken proper steps 
rade aera House of Lords will not give relief 
to applt. against an order of which he complains by 
his petition, unless he has taken the proper course 
to obtain relief in the ct. below.—ToOmMMEY v. 
WHITE (1839), 6 Cl. & Fin. 786: 7 E. R. 894. 

51. Service of copy of appeal—Sufficiency.]— 
A.-G. v. BRAZENOSE COLLEGE (1823), 64 Lords 
Journals, p. 820. 





SuR-srct. 5.—~-LODGMENT OF CASE. 


See Standing Orders of the House of Lords 
(Judicial Business), 1926, No. V. 

52. What case should contain—All documents 
relied on unless parties otherwise agree.]—(1) Sem- 
ble: the House of Lords will, under peculiar 
circumstances, hear two counsel for resp., although 
to hear but one on cach side may be part of the 
order made on advancing the appeal, on the petition 
of applt. 

(2) Semble: also, although it is usual, according 
to the orders of the House to insert in the printed 
cases all the documents that are to be relied on, 
except the parties, to save expense, come to an 
understanding to refer only to some, yet the House 
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will hear the documents. so referred to read at 
length at the table of the House or by counsel at 
the bar; the opposite counsel being at liberty 
to examine & observe upon them.—-DILLON v. 
PARKER (1833), 7 Bli. N.S, 825; 1 C1. & Fin. 308 ; 
5 E. R. 796, H. L. 

53. ——— ——— Discretion to permit reference to 
document not included.J|—The House may, in its 
discretion, allow a document to be referred to 
in argument, although it has not been printed in 
the papers laid before the House, according to the 
directions of the Standing Order, No. 181 (Feb. 24, 
1813).—BEAUFORT (DUKE) v. NEELD (1845), 12 
1. & Fin. 248; 9 Jur. 8183; 8 E.R. 1399, H. LL. ; 
affg. S. C. sub nom. NEELD v. BEAUFORT (DUKE), 
ones (DUKE) v. Taytor (1841), 5 Jur. 
1123. 


Annotations :—Mentd. Squire v. Whitton (1848), 1 H. L. Caa. 
333; Mangles v. Dixon 9), 1 H. & Tw. 542; Wine 
v. Harvey (1854), 5 De G. M. & G. 265; Wheatley v. 
Bastow (1855), 7 De G. M. & G. 261; Wood wv. Scarth 
(1855), 2 K. & J. 333; Collen v. Gardner (1856), 21 Beav. 
540; Towle v. National Guardian Assce. Soe. (1861), 30 
L. J. Ch. 900; Messagories Imperiales ©. Baines (1863), 
11 W. R. 322; Re Scottish Universal Finance Bank, 
Ship’s Case (1865), 12 L. T. 256; Shardlow v. Cotterill 
el 50 L. J. Ch. 613; Barrow v. Isaace, [1891] 1 Q. B. 





54. Not interrogatories in bill or un- 
necessary matter.}|—(1) It is improper to print in 
the Appeal Cases, or Appendix, the interrogatories 
in a bill or other unnecessary matter. 

(2) If the second counsel for applt. cannot 
attend in his turn, the House will hear him after- 
wards, in reply to resp.’s counsel, but will confine 
him strictly to the reply.—bBootn v. BANK OF 
ENGLAND (1840), 7 Cl. & Fin. 509; 6 Bing. N.C. 
415; 1 Scott, N. R. 701; West, 208; 4 Jur. 702 ; 
7 BK. R. 1168, Hi. 1. affg. S. C. sub nom. BANK OF 
ENGLAND v. BOOTH (18387), 2 Keen, 466. 

55. Statement in appellant’s case objected to- 
Respondent should apply to strike out.|—Where 
there is a statement of a fact in the case presented 
by applt. to this Flouse as the subject of appeal, 
resp. if he objects to such statement, should apply 
to have it struck out. If he omits to do so, such 
fact will be afterwards taken as uncontradicted.— 
TURNER v. DICKENSON (1835), 8 Cl. & Fin. 503 3 6 
K. RR. 15593; sub nom. FOURNIER v. PAINE, 9 
Bii. N.S. 282, H.1.. 

56. Respondent not appearing until hearing— 
May lodge case by leave of House.|—Where a 
resp. has not appeared to an appeal until it is 
appointed for hearing, he may still, by leave of the 
liouse, lodge his printed cases, & at the same time 
be heard at the bar in support of the decree ; but, 
although he has a clear case on the merits, & the 
appeal is dismissed, he will not be allowed his 
costs.—GORDON v. CLYNE (1839), 6 Cl. & Fin, 539 ; 
7 H. LR. 801; sub nom. CLYNE’s TRUSTEES v. 
CLYNE, Macl. & Rob. 72, H. 1. 

57. Supplemental case need not be lodged— 
On reviving appeal—Abated after full hearing.]/— 
Supplemental cases nced not be lodged upon 
reviving an appeal which became abated after a 
full hearing. —HOoLLIER v. KYRE (1840), 9 Cl. & Hin. 
1; 8 E.R. 318, H. Iu. 

Annotations :—Mentd. Strong v. Foster (1855), 17 C. B. 201 ; 
Pooley v. Harradine (1857), 7 E. & B. 431; Wythes v. 
Labouchere (1859), 83 De G. & J. 593; Greenough v. 
McClelland (1860), 2 KE. & EK. 429; Kwin v. Lancaster 
(1865),6 B. & 8.571; Holmev. Brunskill (1878), 3 Q. B. D. 
495; Rouse v. Bradford Banking Co., [1894] 2 Ch. 32. 

58. Joint appendix to cases— What it should 
contain — Not unnecessary matter.) — BooTi v. 
BANK OF ENGLAND, No. 54, ante. 

59. ———_ ——~ Judgment of Court of Appeal— 
Material provisions of Act concerning appeal.]| 
The judgments of the Ct. of Appeal, & the material 
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provisions of any Act of Parliament with which an 

appeal is concerned, should in all cases be included 

in the joint appendix.—CLAWLEY v. CARLTON 

MAIN CoLuIERyY Co. (1918), as reported in 87 L. J. 

K. B. 920; 62 Sol. Jo. 666, H. L. ; on appeal from 

§. C. sub nom. CARLTON MAIN COLLIERY Co. v. 

CLAWLEY, [1917] 2 K. B. 691. 

Annotations :-—Mentd. Rawlings v, Hodgson (1918), 11 B. W. 
Cc. C. 73; Williams v. Minister of Munitions (1919), 88 
L. J. K. B. 1105; Haydock v. Goodier, [1921] 2 K. B. 
384; Hussell v. Rudd, (1923) A. ©. 309; cig f V. 
Glasgow Iron & Steel Co. (1925), 18 B. W. C. O. 600; 
Pudney v. France, Fenwick, Smith v. Leach, [1925] 1 


K. B. 346; Williams v. Guest, Keen & Nottlefolds (1925), 
133 DL. T. 111. 


60. ——— Custom of each party printing ap- 

pendix not approved.|—Prers v. Piers, No. 151, 
post. 
; 61. Failure to lodge papers—Case dismissed— 
Reinstatement by special application.|—The rule 
of the House of Lords being that in default of 
papers being lodged by applt. ‘‘ the case stands 
dismissed,’’ it can only be reinstated in the list by 
special application to the House of Lords. The 
High Ct. has no jurisdiction in the matter of a 
particular issue so disposed of by the rules of the 
IIouse of Lords, although the original cause of 
action may still be within the jurisdiction of the 
High Ct.—MERCIER v. WIL1.1AMS, WILLIAMS v. 
MERCIER (1883), 832 W. KR. 152. 

62. Private Act referred to in case -—— Copies 
should be supplied to House.j—PRAcTICE NoTE, 
[1913] W. N. 367. 

63. Printed observations not signed by counsel.] 
—MISHER v. KAMER (1800), cited in 4 Dow, at 
p. 223; 3K. R. 1145, Uf. L. 

4 lan :--Consd. Stacpoole v. Stacpoole (1816), 4 Dow, 


SuB-SEcT. 6.—PROCEEDINGS BEFORE APPEAL 


64. What applications made to committee— 
New trial by consent.|—-Where both parties to an 
appeal to the House of Lords agree to a new trial 
the application must be made to the House itself 
& not to the Appeal Committee, & a proper 
consent be filed.—HANNAH v. ILUNTER, [1904] 
A.C. 379; 73 L. J. P. C. 72, H. L. 

65. Notice of appeal from order necessary.|— 
Brooxk v,. CHAMPERNOWNE, No. 29, ante. 

66. Consideration of competency of appeal.|— 
(1) The circu mstance that a person has been made 
a party to a suit in the ct. below, if improperly so 
made, will not entitle him to appeal to this House 
against a decree made in that suit. 

(2) An objection to the competency of an appeal 
ought to have been presented to the Appeal Com- 
mittee, but was not noticed till the case came on 
for hearing at the bar of this House: the objection 
was in its nature fatal. The House therefore 
dismissed the appeal, but, because the objection 
had not been taken till so late a period, dismissed 
it without costs.—ROCHFORT v. BATTERSBY (1849), 
2 H. L. Cas. 388; 14 Jur. 229; 9 E.R. 1139, 


Annotations :—As to (1) Dbtd. Wearing v. Millis (1856), 6 
De G.M. & G. 596. efd. Motion v. Moojen (1872), L. R. 
14 Kq. 202. Generally, Mentd. Bute v. (1849), 7 
Moo. P. C. C. 1; Dyson v. Hornby (1855), 7 De G. M. & 
G.1; coke | v. Brooke (1856), 26 L. J. Ch. 743 Crowther 
v. Crowther (1856), 25 L. J. Ch. 511; Troup v. Ricardo 
(1864), 4 De G. J. & Sm. 489; Re Leadbitter (1878), 10 

Ch. D. 388; Boaler v. Power, [1910] 2 K. B. 229. 


67. —— Sending case to House.]|—FERRIER v. 
Hownen, No. 382, ante. 

68. Inclusion of documents objected to in 
appendix to case.|—Forp’s HoTeL Co., Lrp. v. 
BARTLETT (1895), 127 Lords Journals, 260, H. L, 
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69. Stay of proceedings pending application to 
advance cause.|—-STUBBs, J-TD. v. RUSSELL (1908), 
140 Lords Journals, 163, H. L. 

Counsel’s right of audience.|—Sec BArnistrrs, 
Vol. IIJ., p. 318, Nos. 39-44. 


SUB-SECT. 7.—THE JTIEARING. 
A. In General. 

70. House may remit for further inquiry — & 
direct consequential inquiries.}—-The House, in 
remitting a cause for inquiry on a main question, 
will, to save delay & expense, direct inquiries on 
other questions consequential on the probable 
finding on the main question.—JACKSON v. JACK- 
SON (1840), 7 Cl. & Fin. 977; West, 575; 71. ht. 
1338, H. L. 

71. Case remitted to carry out directions of 

House—Direction stated on face of order.]—The 
House, in remitting a cause to the ct. below to 
carry its directions into effect, will, where neces- 
sary, not merely declare the principle of its order, 
but state those directions fully on the face of the 
order.—M‘CAN v. O’FERRALL (1841), 8 Cl. & Fin. 
30; West, 593; 8 BK. R. 12, H. L. 
-}/—In an appeal by the work- 
man from an order of the Ct. of Appeal affirming 
a decision of a county ct. judge, the question 
was whether a rule made in accordance with 
General Colliery Regulations, r. 25a, under 
powers given in Coal Mines Act, 1911 (c. 50), 
s. 86, ‘‘ that no person below ground shall ride 
upon any tub or contrivance drawn by a horse ” 
so affected the miner’s employment that dis- 
obedience to the rule was an act on his part 
outside the sphere of his employment, & an 
accident which was due to that act was one for 
which the employer was not liable :—Held: there 
should be a fuller & more specific statement of the 
facts than was contained in the considered judg- 
ment of the county ct. judge, & the Ct. of Appeal 
were wrong in not directing a new trial. The case 
was accordingly remitted for a new trial with a 
special direction as to costs.—-MAYDEW v. CHAT- 
TERLEY-WHITFIELD COLLIERIES, J:tp. (1918), 88 
L. J. K. B. 360; 119 L. T. 262; 11 B. W. C. C. 
171, I. 1. 

73. Direction to try issue of fact—& report to 
House.|—Butr (H.) & Co., Lrp. v. WESTON- 
SUPER-MARE URBAN District COUNCIL, [120] 
W.N. 241, H. I. 

74. Objection to competency of appeal — 
Whether entertained—Failure to present objection 
to appeal committee.|—ROcHFORT v. BATTERSBY, 
No. 66, ante. 

75. Maintenance by Crown.|]—A 
preliminary objection to the competency of the 
appeal based on the fact that the Crown had pro- 
vided applt. (pltf.) with the means of prosecuting 
his appeal, in order to get the question of the 
validity of the regulations finally scttled, is un- 
tenable.—MaAcKEY v. MONKS (PRESTON), [1918] 
A.C. 593; 87 L. J. P. C. 28; 118 L. T. 653 82 
J. P. 105, H. L. 

76. Conclusion that there was no evidence for 
jury—Judgment for defendant—Although no cross 
appeal by defendant.|—-Whcere the House of Lords 
comes to the conclusion that there is no evidence 
to go to a jury in an action, they will order judg- 
ment to be entered for deft., & not send the case 
for a new trial; & this will be done though there 
is no cross appeal on deft.’s part.—IBo SYNDICATE, 
TE v. WYLER (1902), 87 L. T. 83; 51 W. R. 320, 
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77. Procedure on criminal appeal.) — There 
being no rules of the House of Lords in respect 
of criminal appeals, the House on presentation of 
such an appeal will order the same to be read 
& prosecuted subject to such standing orders 
as may be applicable thereto, & to the require- 
ment that resp. to such an appeal “ shall lodge a 
case forthwith in answer thereto ’’; & the House 
will accept typewritten copies of the papers 
necessary to the disposal of the appeal, the petition 
of appeal alone being printed.—R. v. BALL, HR. v. 
BALL, [1911] A. C. 47; sub nom. PUBLIC PROSECU- 
TIONS DIRECTOR v. BALL & BALL, 80 L. J. K. B. 
691; 103 L. T. 738; 75 J. P. 180; 55 Sol. Jo. 
139; 22 Cox, C. C. 366; 6 Cr. App. Rep. 32, H. L. 
Annotations :—Mentd. R. v. Stone (1910), 6 Cr. App. Rep. 


89: It. v. Bloodworth (1913), 9 Cr. App. Rep. 80; R. »v. 
Curtis (1913), 9 Cr. App. Rep. 9; RK. v. Rodley, [1913] 
83 K. B. 468; WR. v. Thompson (1913), 78 J. P. 212; R.v. 


Cooper (1914), 10 Cr. App. Rep. 195; R. v. Shellakor, 
(1914)1 K. B. 414; R.v. Thompson, [1917] 2 K. B. 630. 


B, Admission of Fresh Evidence. 


78. Whether ules EE o proofs to be read in 
the House of Lords which were not made use of in 
Chancery.—BUuUTTON v. PRICE (1702), as reported 
in Prec. Ch. 212; 24 KE. R. 104, H. L. 

79. -}— The House of Lords will not. 
admit evidence which was not tendered in the ct. 
below.— BANCO DE PORTUGAL v. WADDELL (1880), 
5 App. Cas. 161; 49 L. J. Bey. 33; 42 L. T. 698; 
28 W. R. 477, H. L. 


Annotation :—Mentd. Re Somes, Ex p. Do Lomos (1896), 
3 Mans. 131. 


80. .|— Plitf. appealed to the House of 
Lords & applied for leave to adduce further evi- 
dence which was refused.—TIATMAKER v. NATHAN 
(JOSEPH) & Co., Lrp. (1919), 36 R. P. C. 231, Li. L. 

81. Evidence rejected below — Effect of 
rejection on decision considered.|—Semble: the 
Lords, although a ct. of appeal, may & do look 
at. evidence which has been rejected below, to see 
whether if admitted, it ought to have made any 
difference in the decree, & that although they 
should be of opinion that it should have been 
received below, yet if they should at the same time 
be of opinion that if received it ought to have made 
no difference in the decree, they will not remit.— 
MACCABE v. HUSSEY (1831), 5 Bli. N. S. 715; 2 
Dow. & Cl. 440; 6 E. R. 791, H. L. 


Annotations :-—Refd. Attwood v. Small (1840), 6 Cl. & Fin. 
a! Banco de Portugal v. Waddell (1880), 5 App. Cus. 


82. Concealment from Appeal Com- 
mittee.|—Where an order granting special leave 
to appeal had been made upon a petition which 
improperly concealed from their Lordships the 
ground upon which the appeal had been refused 
by the ct. below :—Held: a subsequent petition 
that further evidence be taken must be refused, 
as nothing will be done to assist an appeal so 
instituted.— BAUDAINS v. JERSEY BANKING Co. 
(LIQUIDATORS), Hz p. BAUDAINS (1888), 13 App. 
Cas. 832, P. C. 

83. Only in special poblnnetenaey —_ 

(1) All objections to the form & competency of an 
appeal to this House, should be made before the 
my wlan is set down for hearing, so that it may be 
referred to the Appeal Committee. 
_ (2) Although the time for appealing from an 
interlocutory order in a cause has expired, still if 
the final decree is appealed from in time, the right 
to appeal from the order is saved. 
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(3) This House may, under circumstances, 
depart from the general rule, &, to satisfy its 
conscience, look into instruments that were not 
tendered to the judge who made the decree 
appealed against.—ATTWOOD v. SMALL (1838), 
6 Cl. & Fin. 232; 7 EB. R. 684, H. 1.3 on appeal 
from 8. C. sub nom. SMALL v. ATTwooD (1834), 


] Y. & C, Iex. 87. 

Annotations :—As to (2) Refd. Beavan v. Mornington (1860), 
8 H. L. Cas. 525. As to (3) Consd. Banco de Portugal v. 
Waddell (1880), 5 App. Cas. 161. Refd. Archbold »v 
Charitable Bequests for Ireland Comrs. (1849), 2 H. L. 
Cas. 440. Generally, Refd. Nelthorpe v. Holgate (1844), 
8 Jur. 551; Marshall v. Sladden (1849), 7 Hare, 428 ; 
Reynell v. Sprye, rae v Reynell (1849), 8 Hare, 222; 
Cockell v. Taylor (1852), 15 Beav. 103; Jorden v. Money 
(1854), 5 H. L. Cas. 185; Smith v. Kay (1859), 7 H. L. Cas. 
750; Venezuela Central Ry. v. Kisch (1867), L. R. 2 H. U. 
99; Other v. Smurthwaite (1868), L. RK. 5 Kq. 437 5 

Shedden & Shedden v. A.-G. & Patrick (1869), 22 L. T. 

631; Torrance v. Bolton (1872), 41 L. J. Ch. 643; Weise 

”. Wardle (1874), L. R. 19 Kq. 171: Panama v. South 

Pacific Telegraph Co. v. Indiarubber, Gutta Percha & 

Telegraph Works Co. (1875), 32 I. T. 238; Redgrave v. 

Hurd (1881), 20 Ch. D. 1; Roots v. Snelling (1883), 48 

L. T. 216; Burstall v. Beyfus (1884), 26 Ch. D.35. Mentd. 

Lovell v. Hicks (1836), 2 Y. & C. Ex. 46; Bacon v. Simpson 

(1837), 3 M. & W. 78; Brown v. Sawer (1841), 3 Beav. 

598 ; Sneezum v, Marshall (1841), 7M. & W. 417 ; Benson 

v. Heathorn (1842), 1 Y. & ©. Ch. Cas. 326; Kirkman vr. 

Andrews (1842), 4 Beav. 554; Gibson v. D’iste (1843), 

2 Y. & C. Ch. Cas. 542; Holland »v. Baker (1843), 3 Hare, 

68; Bather vw. Kearsley (1844), 13 L. J. Ch. 321; Hum- 

phries v. Horne (1844), 3 Hare, 276; Doyle v. Muntz 

1846), 5 Hare, 509; Bodenham v. Hoskyns (1852), 2 
eG. M. & G. 903; Fishmonger’s Cu. v. Dimsdale (1852), 

12 C. B. 557; Morrell * Wootten (1852), 16 Beav. 197 ; 

A.-G. v. Chesterfield (1854), 18 Beav. 596; Ernest »v. 

Croysdill (1860), 2 De G, F. & J. 175; Higgins v. Samels 

(1862), 2 John. & H. 460; Abecraman Ironworks v. 

Wickens (1868), L. R. 5 Ky. 485; Arkwright v. Newbold 

(1880), 28 W. R. 828. 


84. ——- ——— Party adducing must give notice 
to other side.|—-MoORRISON SHIPPING Co., LYrb. v. 
R., {[1925] W. N. 6, H. L. 


C. Raising New Points. 


85, Not admitted.|—Upon an appeal from the 
Rolls, or to the Louse of Lords, no new matter to 
be insisted upon.—THOMPSON v. WALLER (1710), 
Prec. Ch. 295; 24 BE. R. 140, L. C. 

86. .|—The House will not permit parties, 
on appeal, to raise objections which they did not 
raise in the ct. below.—Kay v. MARSHALL (1841), 
8 Cl. & Fin. 245; 2 Web. Pat. Cas. 79; West, 
682; 5 Jur. 1028; 8 E.R. 96, H. L.; aff. (1839), 
1 Beav. 535. 

Annotations :—Mentd. Re Kay’s Patent (1839), 3 Moo. 
P.C. C. 24; Steiner v. Heald (1851), 20 L. J. Ex. 410; 
Bovill v. Crate (1867), Griffin’s Patent Cases (1887), 46; 
Bovill v. Smith (1868), Griffin’s Patent Cases (1887), 49; 
Edison & Swan Electric Light Co. v. Woodhouse & 
Rawson (1887), 3 T. L. R. 327; Pirrie v. York Street Flax 
Spinning Co. (1894), 11 R. P. C. 431; Jandus Are Lamp 
& Iilectric Co. v. Arc Lamps (1905), 21 T. L. R. 308. 

87. .|—A question not argued before the 
Ct. of Session will not be entertained by the House 
of Lords.—LIVINGSTONE v. RAWYARDS COAL Co. 
(1880), 5 App. Cas. 25; 42 L. T. 834; 44 J. P. 
392; 28 W. R. 357, H. L. 


Annotations :—Mentd. Tucker v. Linger (1882), 46 L. T. 
198; Taylor v. Mostyn (1886), 33 Ch. D. 226; Peruvian 
Guano Co. v. Dreyfus (1887), [1892] A. C. 170, n.; 
Dreyfus v. Peruvian Guano Co. (1889), 42 Ch. D. 66; 
Whitwham v. Westminster Brymbo Coal & Coke Co., 
[1896) 2 Ch. 538; Bulli Coal Mining Co. v. Osborne, [1899] 
A. C. 351; Re A.B. (No. 2), (1900] 2 Q. B. 429; Re 
Kden & James Joiccy & N. HK. Ry. (1906), 71 J. P. 91; 
Kden v. N. EK. ee ane A. C. 400; James Joicey v. 
N. EK. Ry., (1907) 1 K. B. 402. 

88. ——— Except in very exceptional circum- 
stances.|—-Observations on the practice of the 


House as to permitting parties to raise points of 
law not rais¢d.in the cts. below. 
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Part II.—Twse House or Lorps. 


Decisions of this House have laid it down that 
in very exceptional cases ... new matters may 
be considered by your lordships (LORD BIRKEN- 
HEAD, C.). 

If the omission be a mere omission to state & 
argue a legal proposition which requires for its 
discussion no underlying hypothesis of facts other 
than those which have been admitted or proved 
in the cts. below, I should hold that your lordships 
should not turn a deaf ear to such argument even 
at the eleventh hour. But if the proposition is 
such that a variation in the admitted or proved 
facts, or any addition to them would affect the 
argument, then I think it is too late, & that your 
lordships should not allow the argument to be put 
forward (LORD DUNEDIN).—-NORTH STAFFORD- 
SHIRE Ry. Co. v. EpGFr, [1920] A. C. 254; 8&9 
L. J. K. B. 78; 122 L. T. 385; 84 7. P. 33; 3 
re 7 R. 115; 64 Sol. Jo. 146; 18 L. G. R. 19, 

I. |. 


D, Non-Appearance or Death of Parties. 


89. Appellant not appearing—- Whether appeal 
dismissed with costs.|—If applt. does not appear to 
support his appeal, respt.’s counsel are not com- 
pellable to go on, but the appeal may be dismissed, 
& the Llouse will afterwards exercise their dis- 
crction as to the costs.—GARDINER v. SIMMONS 
(1832), 6 Bli. N.S. 603; 1 Cl & Fin. 35; 5 kK. R. 
521. 1. L. 

90. -|\—Where no person appeared 
on the part of applt., when his appeal was called 
on, & the agent only of resp. appeared, alleging 
that he had retained counsel, & praying that the 
appeal be dismissed with costs, it was dismissed 
with costs.—MURPHY v. CONWAY (1842), 9 CL & 
Fin. 73; 8 FE. R. 343, O. L 
-|—Where no applt. appears to 
support an appeal, the only order the House can 
make will be to dismiss the appcal for want of 
prosecution, with costs.—SCANLAN v. USIIER 
(1842), $ Cl. & Fin. 561; 8 KE. R. 219, If. lL. 

92. — Competency of appeal requiring 
to be argued.|—On the day appointed for hearing 
an appeal, when its competency also was first to 
he argued by one counsel at a side, pursuant to an 
order of the House, resp.’s counsel appeared at the 
bar, &, no counsel or agent appearing for applt., 
prayed that the appeal be dismissed. The House 
required him to open a primd facie case against the 
appeal before they would dismiss it.—FRASER v. 
pen (1835), 3 Cl. & Fin. 718; 6 EE. R. 1606, 


93. —— Appellant having received in- 
dulgence from House.|—-Where applt., after re- 
ceiving indulgence from the House upon terms, 
fails to comply with the terms, or to appear on the 
day appointed for the hearing, his appeal will be 
dismissed with costs, upon motion, on behalf of 
resp., without requiring him to present a petition 
for the purpose.—MAHON v. IRWIN (1837), 4 Cl. & 
Fin. 559; 7 E. R. 213, H. L. 

04. Respondent not appearing —Appeal dismissed 
without costs.|—Where resp. did not appear to 
support a judgment of the ct. below, this House 

reversed such judgment, but did not give applt. 
the costs of the appeal.— HAMILTON v. LITTLEJOHN 
(1836), 4 Cl. & Fin. 20; 7 E.R. 8, H. L. 

95. Neither party appearing—Appeal dismissed 
for want of prosecution—No costs on either ‘Side.| 
Where no party appears when an appeal is called 
on for hearing, it will be dismissed for want of 
prosecution. without costs on either side.—SHER- 
BURNE v. MIDDLETON ( 1842), 9 Cl. & Fin. 72; 8 
K. R. 348, H. L.; previous proceedings, sub nom. 
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ae v. SHERBURNE (1841), 4 Y. & C. Ex. 
Annotations :—Mentd. Lancashire v. Lancashire ( steed 
Beav. 259; Boyse v. Rossborough (1857), 6 H. L. Cas. 
96. Death of appellant pending spree re 
presentative allowed to be heard.]—Tending an 
appeal to the House of Lords by defts. in a suit, 
one of applts. died, & the House of Lords allowed 
the parties, who represented him, to be heard on 
the appeal.—THORPE v. MATTINGLEY (1842), 
Ph. 200; 12 L. J. Ch. 953 41 E. R. 608, L. C.; 


subsequent proceedings (1843), 1 Ph. 448, 1. C. 


E. Counsel. 


97. Number of counsel heard—Two on each 
side.|—(1) It is an inflexible rule of the House to 
hear only two counsel for each party in any one 
case ; & the House will not avoid the effect of this 
rule by permitting one senior & one junior counsel 
to be heard in the opening, & a third counsel to 
reply. 

(2) The opinion purports to be unanimous, but 
the more important matter of the reasons urged 
to support it would not seem to be thus repre- 
sented. .. . The opinions of the learned judges 
are resorted to by your lordships, not to decide 
the question before you, but to give you informa- 
tion, suggestions, & generally speaking assistance 
in forming your own. It therefore becomes 
necessary that their reasons should accompany 
those opinions & accordingly they are by the course 
of your lordships’ proceedings & indeed by your 
orders, invariably required (LORD BROUGHAM).— 
Rt. v. MILLIS, R. v. CARROLL (1844), 10 Cl. & Fin. 

534; 8 kK. R. 844, H. LL. 

Annotations : —.{8 to (2) Refd. O Connell. * 
C1. & Fin. 1 55. Ge ie aad Refd. A.- Wend (Dean 
nous (1860), 8 H. L. Cas. 369 ; Ahetaish ® Beamish 
(1861), 9 H. L. Cas. ns Usher's Wiltshire Brewery v. 
Bruce, [| 1913] A. ©. 433. Mentd. Catherwood v. Caslon 


(1844), 13 M. & W. 261; Catterall vr. Sweetanan (1845), 
4 Notes of Cases, 222; R. vo. Chadwick (1846), 11 J. P. 





(t8t4), 11 


140; Catterall v. Catterall har 1 ae Heel. 580; Rh. 
v. Canterbury (Archbp.) (18148), 11 Q. B. 483; Maclean te. 
Cristal] (1849), us Notes of Cases Supp. Ree kK. v7. Mane 


waring (1856), Dears. & B. 132; Hope v. Hope (1858), 
1 Sw. & Tr. 94; Prince of Wales Assce. 0. Harding (1858), 
Ki. B. & EK. 183; Beachey v. Brown (1860), KE. B. & BE. 796 ; 
Bovan v. M‘Mahon (1861), 30 L. J. P.M. & A. 6135 Sichel 
”, Lambert (1864), 15C.B. N. S.781 ; R. V. Fanning (1866), 
10 Cox, C. ©. 411; Exeter (Bp.) v. “Marshall (1868), L. R. 
3 HL. 17: Phillips v. Myre (1870), Ju. 6 Q. B. 1; 

Thompson v. Ward, ae v. Burch (13871), oT L. T. 679 3 

KR. vw. Allen (1872), L. R. 1 C. Cc. R. 3673) Anderson v, 
Morice (1876), 1 App. Cas. 713 ; Machonochie v. Penzance 
(1881), 6 App. Cas. 424; © sulling yo. Culling, [1896] P. 116; 


Moss «. Moss, 11897] P. "263 3: London Street Tram. Co. v. 


his C..C., [1898] A. C. 375; Re De Wilton, De Wilton tv. 
Montefiore, 11900] 2 Ch. 481; R. 0. Canterbury (Archbp.) 
K. B. 894; Lightbody vo. West 


(No. 1) (1901), 711. J 
(1902), 87 L. T. 138. 


98. Although order advancing — 
Appeal provided for one only.|— DILLON v. PARKER, 


No. 52, ante. 

99. Respondents with different 
interests—Two for each respondent.|—(1) A Ct. 
of Appeal will not entertain an appeal for costs 
alone. 

(2) Where resps. have different defences, the 
House will hear two counsel for one on the whole 
case, & two for the other on the points wherein 








—— ee el 


their defences differ.—HomME v. PRINGLE & 
8 BE. R. 103, 


HUNTER (1841), 8 Cl. & Fin. 264 ; 
H. L. 


Annotations :—Generally, Mentd. Skeffington v. Budd (184%), 
9 Cl. & Fin. 219; Toplia v. ees teen 19 Beav. 423 ; 
Carruthers v, Carruthers, [1896] A. C. 


100. —— ——- ———- ——. Where there were 
two resps., having distinct interests, the House 
allowed two counsel to be heard for each.—SouTH 
LEITH PAROCHIAL BOARD v. ALLAN & EDINBURGH 
PAROCHIAL BoarpD (1852), 1 Macq. 93, H. .L. 
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Sect. 2.—Appellate jurisdiction: Sub-sect. 7, E 
F’, (a), (b) & (ce); sub-sect. 8, A ~ 

101. Absence of counsel—Case adjourned — 
Party paying costs.]|—STRICKLAND v, COKER (1680), 
1 Moo. P. C. C. 138, n.3; 12 E.R. 766, H. Tu. 
Annotation :-—Mentd. Harvey v. Ashley (1748), 3 Atk. 607. 

102. }—An appeal was called 
on in its regular course ; applt.’s counsel were not 
present, but he appeared in person. The House 
would not dismiss the appeal, but allowed it to 
stand over & ordered applt. to pay the costs of the 
day.—GoDsoN v. HALL (1840), 7 Cl. & Fin. 549; 
7 EH. R. 1178, H. L. 

103. Unless other counsel on same 
Side.]|—This House will not postpone the hearing 
& decision of any appeal on account of the absence 
of counsel, but will call on the counsel on either 
side in attendance to proceed with the argument.— 
MELLISH v. RICHARDSON (1832), 1 Cl. & Fin. 224 ; 
6 Bli. N.S. 80, n.; 6 E.R. 900, H. L. 


Annotations :-—Mentd. Exeter (Bp.) v. Gully (1830), 5 Man. 
& Ry. K. B. 499; Ferrier ». Howden (1834), 4 CL & Fin. 
25; Scales v. Cheese (1844), 12 M. & W. 685; King v. 
Simmonds (1845), 14 L. J. Q. B. 2483; Bowers v, Nixon 
(1848), 12 Q. B. 546; Newton v. Boodle (1848), 6 C. B. 
529; Gregory v¢. Brunswick (1849), 2 H. L. Cas. 415; 
Marianski 2. Cairns (1852), 19 L. T. O. S. 277; Alleyne v. 
Ki. (1855), 5 BK. & B. 3993 Gregory v. Cotterell (1855), 

















5 KK. & B. 571; Webster v. Emery (1855), 10 Kxeh. 901 ;: | J 
raised before us . . 


Wilkinson r. Sharland (1855), 3. C. L. R. 619; Mansell &. 
HK. (1857), 8 K. & B. 54; Herp. Fornandez (1861), 10 C. B. 
N.S. 3; Mersey Docks & Harbour Board v. Penhallow 
(1861), 7 H. & N. 341, n.; Irwin v. Grey (1865), 19 C. B. 
N.8. 584; Indermaur v. Dames (1867), 36 L. J.C. P. 181: 
Tetley v. Wanless (1867), L. KR. 2 Exch. 275; Seott +. 
Bennett. (1871), L. RR. Sb A. 1. 2343 Bradlaugh v. Clarke 
(1883), 48 L. T'. 681. 


Lords’ prior claim to attendance.}] — Sec 
BARRISTERS, Vol. I1]., p. 350, No. 421. 

104. Practice with regard to counsel’s applica- 
tion for adjournment.|—APppPlICATION TO Post- 
PONE A CASE (1920), 149 L. T. Jo. 317, H. L. 

105. Hearing of counsel not in attendance for 
a turn.]— Boor v. BANK OF ENGLAND, No. 54, 
ante. 

106. Private party presenting appeal—Attorney- 
General presenting cross appeal—Order of hearing. | 
——In a case where a private party had presented an 
appeal, & the A.-G., on behalf of the Crown, had 
presented a cross appeal against the same decree, 
the counsel for the private party were heard con- 
tinuously on both appeal & cross appeal, & then 
the counsel for the Crown were heard on both, & 
the senior counsel for the private party was heard 
in a final reply; & this course was adopted. 
although the case was one in which, being a matter 
of revenue, the Crown was directly concerned.— 
DRAKE v. A.-G. (1843), 10 Cl. & Fin. 257; 8 BE. R. 
739, H. L. 5 on appeal from S. C. sub nom. PLATT 


Annotations :—Refd. O’Connell v. R. (1844), 11 Cl. & Fin. 
155. Mentd. Matson v. Swift (1845), 14 L. J. Uh. 354: 
Kwart v. Kwart (1853), 1 Eq. ae 536; He Wallop’s 
Trust (1864), 1 De G. J. & Sm. 656; RePhilbrick’s Settimt. 
(1865), 5 New Rep. 502; Perry v. R. (1868), L. R. 4 Exch. 
275 Ee Hoskin’s Trusts (1877), 6 Ch. D. 229 ; Re Reynolds, 
Williams v. Mitchel] (1891), 60 L. J. Ch. 807; Re Power, 
Re Stone, Acworth v. Stone, [1901] 2 Ch. 659; Stamp 
Duties Comr. v. Stephen, [1904] A. C. 137; Re. Orlebar, 
Wynter v. Orlebar, [1908] 1 Ch. 136; O’Grady v, Wilmot, 
11916) 2 A. C. 231. 

Right of audience before House of Lords.]|— 

See BARRISTERS, Vol. III., p. 318, Nos. 38-45. 
Signature of appeals by counsel.|—-See BaAR- 

RIsTERS, Vol. II., p. 320, Nos. 73, 74; Standing 

Orders of the House of Lords (Judicial Proceed- 


ings), 1926, No. ITI. 


Ff. Assistance of Judges of Supreme Court. 
(a) In General. 
107. Lords & judges in no doubt as to correct- 


ness of judgment below—After hearing appellant— | 


PARLIAMENT, 


Respondent not called. — Although the . Judges 
attend to assist the Lords yet if after hearing the 
case made for pltf. in error, or for applt., no doubt 
is entertained by any of them that the judgment 
of the ct. below was right, their lordships will not 
hear deft. or resp.—R. v. JOHNSON (1839), 6 Cl. & 
Fin. 41; Macl. & Rob. 1; 7 E. R. 613, H. L.; 
affg. (1836), 5 Ad. & El. 488, Ex. Ch. 
dnnotations :-—Mentd. Duckworth 2. Harrison 

v. 

Narracott & Hesketh (1864), 3 Sw. & Tr. 408; Yeo v. 

saeco Orlont (1871), Le'R. 3 PC, 696. 

108. When want of unanimity between -judges- 
Each should give reasons for opinion.]—-H. v. 
MILLIS, It. v. CARROLL, No. 97, ante. 

109. -] — NGERTON  v. 
(ZARL), No. 115, post. 


BROWNLOW 








(b) When Resorted to. 


_ 110. For information & suggestions.|—R. v. 
MILLIS, R. v. CARROLL, No. 97, ante. 

111. Causes of great public importance—Re- 
gardless of difficulty of questions—House not 
bound by opinions.|—We adopted that course 
[calling in the judges] without any regard to the 
supposed difficulty of the questions likely to be 
. because the cause was one of 
great public importance. . . . I agree, however, 
that we are not at all bound by the opinions thus 
given (LORD BROUGHAM).-——-O’CONNELL v. HR. 
(1844), 11 Cl. & Fin. 155; 3L. T. 0.8. 429; 9 Jur. 
25; 1 Cox, C. C. 413; 8 E.R. 1061, H. 1.5 sub 
nom. R. v. O’CONNELL, 5 State Tr. N.S. 1, HW. L. 
Annotations :—Mentd. King v. R. (1845), 9 Jur. 832; QR. 

v. Gompertz (1846), 9 Q. B. 824; Campbell ». RR. (1847), 

11 Q. B. 814; Me Dunn (1847), 5 C. B. 2155 A.-G. v, 

Warren (1848), 10 L. T. O. 8. 4453; Dunn vw. R. (1848), 13 

Jur. 233; Gregory v. R. (1848), 15 Q. B. 957; BR. v. 

Duffy (1848), 4 Cox, C. C. 294; RK. v. Mitchel (1848), 

3 Cox,C. C. 1; Shea v. R., Dwyer v. R. (1848), 3 Cox, C. C. 

141; Ryalls v. R. (1849), 11 Q. B. 795; Wright v. KR. 

(1849), 14 Q. B. 148; Irvine (or Douglas) v. Kirkpatrick 

(1850), 17 1. T. O. S. 323 Kx p. Purdy (1850), 9 C. B. 

201; Holloway v. R. (1851), 17 Q. B. 317; We v. Rowlands, 

Peel, Green, Winters, Platt, Dufficld, Woodnorth, & 

Gaunt (1851), 2 Den. 364; Wa p. Rose (1852), 18 Q. B. 

751; Kendall v. Wilkinson (1855), 24 L. J. M. OC. 89; RR. 

v. Kagleton (1855), 24 L. J. M. C. 158; New River Co. v. 

Hertford Land Tax Comrs. (1857), 2H. & N.129; A.-G. 

v. Sillem (1864), 2 H. & C. 5813; Latham vw. R. (1864), 5 

B.& 8. 685; R.o. Heane (1864), 4 B. & 8S. 947; Burton 

v. Low (1867), 16 L. T. 385; Irwin v. Grey (1867), L. R. 

2H. LL. 20; Mulcahy ». R. (1868), L. R. 3 A. L. 3063 2. 

®. Murphy (1869), L. R. 2 P. C. 535; Anderson v, Morice 

(1876), 1 App. Cas. 713; Castro v. KR. (18381), 6 App. Cas, 

299+; Mackonachie v. Penzance (1881), 6 App. Cas. 424 ; 

Combe v. De la Bere (1882), 22 Ch. D, 316; Enraght v. 

Penzance (1882), 7 App. Cas. 240; QR. v. Bradlaugh (1883), 

15 Cox, C. C. 217; Rh. v. Manning (1883), 12 Q. B. D. 241; 

Mogul 8.8. Co. vo. M‘Gregor, Gow (1885), 15 Q. B. DD. 476 ; 

R. v. Pierce (1887), 3 T. L. R. 586; KR. vo. Stephens (1888), 

T. L. R. 479; Mogul 8.8. Co, v. MSGregor, Gow (1889), 

23 Q. B. D. 598; KR. v. Plummer, [1902] 2 K. B. 339; 

Sykes v. Barraclough, [1904] 2 K. B. 675. 


(c) What Questions May be Put. 


112. Not question of construction of bill.|— 
The judges declined to answer a question proposed 
to them by the House of Lords, in terms which 
rendered it doubtful whether it did not extend to 
the construction of a bill before the House.—Re 
LONDON & WESTMINSTER BANK (1834), 1 Bing. 
N. C. 197; 2 Cl. & Fin. 191; 1 Scott, 4; 1381 
E.R. 1093, H. L. 

113. sepa judges cannot be required by 
the House of Lords to give their opinion upon a 
bill not yet passed into law, but they may be called 
on to assist the House by giving their opinions 
on abstract questions of existing law.— 
M‘NAGHTEN’S CASE (1848), 10 Cl. & Fin. 200; 
1 Car. & Kir. 180, n.; 8 E. R. 7183; sub nom. 
R. v. McNavuauHtTon, 4 State Tr. N. 8S. 847; 1 
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Town. St. Tr. 3143; sub nom. INSANE CRIMINALS, 
8 Scott, N. R. 595, H. L. 


Annotations :—Consd. Wensleydale Peerage Case (1856), 
8 State Tr. N. 8. 479. entd. Kt. v. Crouch (1844), 3 
L. T. O. 8S. 186; R. vo, Francis (1849), 14 J. P. 24; BR. «. 
Sy Ga (1859), 1 F. & KF. 666; R. v. Burton (1863), 3 
F.& F. 772; Boughton ©. Knight (1873), L. R. 3 P. & D. 
64; It. ». Oxford (Bp.) (1879), 4 a ae D. 525; KR. ». 
Davis (1881), 14 Cox, C. C. 563; R. v. Tolson’ (1889), 
23 Q. B. D._168; Yarrow v. Yarrow (1892), 8 T. L. R. 
215; HR. wv. Kay (1904), 68 J. P. Jo. 376; WR. vo. Ireland 
(1910), 4 Cr. App. Rep. 74; R.w. Smith (1910), 26 T. L. R. 
614; R.v. Marsland (1911), 7 Cr. App. Rep. 77; Felstead 
v. R., [1914] A. C. 534; Grime v. Fletcher (1915), 59 Sol. 
Jo. 233; R. v. Codere (1916), 12 Cr. App. Rep. 21; KR. v. 
Jolly (1919), 83 J. P. 296; Public Prosecutions Director v. 
Heard, [1920] A. C. 479 ; R. wv. Holt (1920), 15 Cr. App. Rep. 
10; It. v. True (1922), 127 L. T. 561; BR. vw. Flavell (1926), 
19 Cr. App. Rep. 141. 


114. Preliminary point arising before appeal 
heard.|—DIMES v. GRAND JUNCTION CANAI 
(PROPRIETORS) (1852), 3 H. I. Cas. 759; 8 
State Tr. N.S. 85; 19 L. T.0.8.3173; 17 Jur. 73; 
10 HK. R. 301, FI. L. 


Annotations :—Refd. Bright v. Hutton, Hutton v. Bright 
(1852), 3 H. L. Cas. $415; Egerton v. Brownlow (1853), 
4 H. L. Cas. 1. Mentd. R. v. West Riding JJ. (13853), 
17 J. xP. 673) Bancks ¢. Ollerton (1854), 10 Exch. 168 ; 
Ranger v. G. W. Ry. (1854), 5 H. L. Cas. 72; RR. v. 
Surrey JJ. (1855), 19 J. P. Jo. 755; Er p. Hopkins (1857), 
4 Jur. N.S. 529; HR. vu, Storks (1857), 5 W. KR. 563; Klis 
v. Hopper (1858), 3 H. & N. 766; Kemp #. Rose (1858), 
1 Giff, 258; Lancaster & Carlisic Ry. v. Heaton (1858), 
27 L. J. Q. B. 195; Williams v. G. W. Ry. (1858), 3 
H. & N. 869; Parr v. Winteringhum (1859), 5 Jur. N.S. 
787; Wildes v. Russell (1866), L. R. 1 CG. P. 7225) RR. ve. 
M.S. & L. Ry. (1867), 36 L. J. Q. B. 171; Phillips v. 
Kyre (1870), L. Kh. 6 Q. B. 1; Tedd o Robinson (1884), 
14 Q. B.D. 739; RR. v. Farrant, (1887), 20 Q. B. 1D. 58: 
Leeson », General Council of Medical Education & Registra- 
tion (1889), 43 Ch. D. 366; Lowther v. Cale. Ry., (1891) 
$3 Ch. 443; Allinson ». Goneral Medical Council (1894), 
42 W. R. 289; City of London Klectric Lighting Co. v. 
London Corpn. (1901), 65 J.P. 563 3 Ro. Simpson, [1914] 
1K. B. 66; Transvaal Lands Co. v. New Belgium (‘Trans- 
vaal) Land & Development Co., [1914] 2 Ch. 4838; Haynes 
; aa tae 1K. B. 3325 Lapish v. Braithwaite, (1925) 


115. Questions of law.]— The judges were 
summoned to answer questions of law: they 
differed in opinion on these questions. Most of 
the judges being on circuit, two of their number 
attended on a day fixed by the Llouse for receiving 
the answers, & proposed to read answers which 
embodied their own opinions & those of their 
brethern. The House adjourned tho matter till 
the majority of the judges should have returned 
from the circuit, so as to be able to attend in 
person, & individually express their reasons for 
their opinions. It was intimated that this per- 
mission to dispense with the attendance of any of 
the judges to whom questions had been put, & 
who differed in their answers, must not be drawn 
Into a precedent.—GERTON v. BROWNLOW (EARL) 
(1853), 4 H. L. Cas. 13; 8 State Tr. N.S. 193; 23 
L. J. Ch. 348; 21 L. T. O.S. 306; 18 Jur. 71; 10 
i. R. 359, H. L. 

Annotations :-—Mentd. Kerkin v. Kerkin (1854), 3 KE. & B. 

399; Boan v. Griffiths tiene) 1 Jur. N.S. 1045; Hilton 

v. Eckersley (1855), 6 EK. & B. 47; Kiallmark v. Kiall- 

mark (1856), 26 L. J. Ch. 1; Scott v. Avery (1656), 5 

H. lL. Cas, 811; H.v. W. (1857), 3K. & J. 382; Clavering 

v. Ellison (1859), 7 WW. L. Cas. 707; Shrewsbury v. Scott 

(1859), 6 C. B. N. 8.1; Wright v. Wilkin (1860), 2 B. & S. 

232; Tatham v, Vernon (1861), 20 Beav. 604; Gosling 

v Gosling (1863), 32 Beav. 58; Christie v. Gosling (1866), 

L. R. 1 H. L. 279; Kuliott v. Richardson (1870), L. lt. 5 

C. P. 744; Re Harrison’s Estate (1870), 5 Ch. App. 408; 

Sackville-West v. Holmesdale (1870), L. R. 4H. L. 543 ; 

Taompson v. Fisher (1870), L. R. 10 Kq. 207 ; Re Kxmouth, 

Exmouth v. Praed (1883), 23 Ch. D. 158; Davies v. Davies 

(1887), 36 Ch. D. 359; Lound v. Grimwade (1888), 39 

Ch. D. 605; Windhill L. B. of Health v. Vint (1890), 

45 Ch. ). 351; Maxim Nordenfelt Guns & Ammunition 

Co. v. Nordenfelt, [1893] 1 Ch. 630; Savill ». Langman 

(1898), 79 L. T. 44; Re Keolcey, Tyson v. Kelcey, [1899] 

2 Ch. 630; Marlborough v. Marlborough (1900), 83 
L. T. 578; Jeffreys v. Jeffreys (1901), 84 L. T. 417; 
Re Greenwood, Goodhart v. Woodhead, [1902] 2 Ch. 
108; Janson »v. Driefontein Consolidated Mines, [1902] 
A. ©. 484; Re Hope Johnstone, Hope Johnstone v. 
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Hope Johnstone, [1904] 1 Ch. 470; Prince v, Haworth, 
[1905] 2 K. B. 768; Wilson’ ». Carnley, [1908) 
1 K. B. 729; R. v. Local Government Board, Ex p. 
Arlidge, [1913] 1 K. B. 463; Continental Tyre & Rubber 
Co. (Great Britain) v. Daimler Co., Same v. Tilling, [1915] 
1 K. B. 893; Montefiore v. Menday Motor Components 
Co., [1918] 2 K. B. 241; Rodriguez v. Speyer, (1919) 
A. (. 59: Kemp v. Glasgow Corpn., [1920] A. C. 8386; Re 
Wallace, Champion v. Wallace, [1920] 2 Ch. 274. 


116, .|—ALLEN v. FLOOD, [1898] A. C. 1; 
67 L. J. Q. B. 119; 77L. T. 717; 62 J.P. 595; 
46 W. R. 258; 14 T. L. R. 125; 42 Sol. Jo. 149; 
on appeal from 8S. C, sub nom. FLOOD v. JACKSON, 


[1895] 2 Q. B. 21, C. A. 

Annotations :-—Mentd. Lyons ». Wilkins, [1896] 1 Ch. 811; 
Ajello », Worsley, [1898] 1 Ch. 274; Huttley v. Simmons, 
[1898] 1 Q. B. 181; Taylor v. Cambridge Gazette Co, & 
Kilner (1898), 42 Sol. Jo. 832 ; Charnock v. Court (1899), 
68 L. J. Ch. 550; Hubbuck v. Wilkinson, Heywood & 
Clark, [1899] 1 Q. B. 86; Lyons v. Wilkins, [1899] 1 Ch. 
255; Boots vw. Grundy (1900), 82 Ll. T. 769; Linaker v. 
Pilchor (1901), 70 L. J. K. B. 396; Quinn v. Leathem, 
[1901] A. C. 495; Read v. Friendly Soc. of Operative 
Stonemasons of England, Ireland & Wales, [1902] 2 K. B. 
732; Brigg v. Thornton (1903), 73 L. J. Ch. 301; Giblan 
v. National Amalgamated Labourers’ Union of Great 
Britain & Ireland, [1903] 2 K. B. 600; Glamorgan Coal Co. 
v. South Wales Miners’ Federation, [1903] 2 K. B. 545; 
South Wales Miners’ Federation v. Glamorgan Coal Co., 
{1905] A. C. 239; Denaby & Cadeby Main Collieries ». 
Yorkshire Miners’ Assocn., [1906] A. C. 384; Conway v. 
Wade (1908), 78 L. J. K. B. 14; National Phonograph 
Co. » Edison-Bell Consolidated Phonograph Co., [1908] 
1 Ch. 335; Wilford v. West Riding of Yorkshire County 
Council, [1908] 1 K. B. 685; Santen v. Busnach (1913), 
29 T. L. R. 214; He Ainsworth, Finch ». Smith, [1915] 
2 Ch. 96; Stott v Gamble, [1916] 2 K. B. 504; Pratt 
”. British Medical Assoen., [1919] 1 K. B. 244; Valentine 
». Hyde, [1919] 2 Ch. 129; Davies vo. Thomas, [1920] 2 
Ch. 189; Hodges ». Webb, [1920] 2 Ch. 70; Wolsten- 
holme v. Ariss, [1920] 2 Ch. 403; Ware & De Freville v. 
Motor Trade Assocn., [1921] 3 K. B. 40; White v. Riley, 
{192131 Ch. 1; Sorrell v. Smith, [1925] A. C. 700. 


117. Abstract law.|—M‘NAGHTEN’s CASE, 
No.113, ante. 








-Briantr v. Hurron, HUTTON 

v. Briaut, No. 9, ante. 

119. .|— WENSLEYDALE PEERAGE 
(1856), 5 1. L. Cas. 958; 8 State Tr. N.S. 479; 10 
K. R. 1181, li. L. 

-Innotations :-—Mentd. Re Buckhurst Peerage (1876), 2 
App. Cas. 1; A.-G. for the Dominion of Canada ¢. A.-G. 
for the Province of Ontario (1897), 67 L. J. Po. GC. 17 3 
Rhondda's Claim, [1922] 2 A. C. 339. 

120. Questions relating to privileges of Parlia- 
ment.|—WENSLEYDALE PEERAGE (1856), 5 H. L. 
vas. 958; 8 State T'r. N.S. 479; 10 H.R. LISI, 
Hw: 

Annotations :--Mentd. Re Buckhurst Peorage (1876), 2 
App. Cas. 1; A.-G. for the Dominion of Caunnda ev. A.-G, 
for the Province of Ontario (1897), 67 L. d. PB. C. 173 
Rhondda's Claim, [1922] 2 A. C. 339. 








sect. 8.—PRACTICE WITH REGARD TO 
DECISIONS IN Court BELOW. 
4A. In General. 


121. Where decision clearly right — Though 
Lords’ decision on different grounds—House will 
not remit.]|—Where a decision is clearly right, the 
House of Lords will not remit, merely because the 
ground of decision below has been different from 
the ground of its own decision._—-YOUNG & Co. v. 
LEVEN (1816), 4 Dow, 188; 3 E. R. 1116, H. L. 

122. Decision not reversed—-For inaccurate 
form of issue merely—Non-direction or mis- 
direction not misleading jury.|—(1) Where the 
real justice of a case between the parties has been 
tried, the House of Lords will not upset the pro- 
ceedings because the form of the issue 1s inaccurate. 

(2) In the case of a non-direction & no mis- 
direction, where the jury have not been misled, the 
House of Lords will not entertain an objection to 
the judge’s charge.—MACFARLANE v. TAYLOR 
(1868), L. R. 1 Se. & Div. 245; 18 L. T. 214, H. L. 
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Sect. 2.—Appellate jurisdiction : Sub-sect. 8, A. & 
B.; sub-sects. 9 & 10.) 

123. When judges unanimous below— 
Unless decision on erroneous principles.}—In 
matters of practice where the Judges of the ct. 
below have been unanimous, the House never 
varies their decision unless perfectly satisfied 
that it is founded on erroneous principles.— 
COWAN v. BUCCLEUCH (DUKE) (1876), 2 App. Cas. 
344, H. L. 

Annotation -—Mentd. Sadler v. G. W. Ry., [1896] A. C. 450. 

124. Exercise of discretion by Court of Appeal— 
Confirming opinion of judge of first instance— 
Revision only in exceptional cases.)—It is only in 
exceptional cases that the House of Lords will 
entertain the revisal of a discretion exercised by 
the Ct. of Appeal confirming the opinion of the 
judge of first instance.—KENT COAL CONCESSIONS, 
Lrp. v. Duaurp, [1910] A. C. 452; 79 L. J. K. B. 
872; 103 1. T. 89; 26'T. LR. 571 54 Sol. Jo. 


634, H. L. 
Annotation :-—Mentd. British Assocn. of Glass Bottle Manu- 
facturers v. Nettlefold, (1912) 1 K. B. 369. 


125. Award for salvage services—Made by court 
of first instance & confirmed by Court of Appeal— 
Not reviewed in absence of special circumstances— 
Award larger than Lords would have been.|— 
In the absence of exceptional or extraordinary 
circumstances the House will not interfere with 
the amount of an award for salvage services 
made by the ect. of first instance & confirmed 
by the (t. of Appeal, even though the award be 
larger than their lordships would have granted if 
the question had come before them for assessment 
in the first instance.—-GLENGYLE, HER CarGo & 
FREIGHT (OWNERS) v. NEPTUNE SALVAGE Co., 
THE GLENGYLF, [1898] A. C. 519; 67 1. J. P. 
87; 78L.T. 8013 14T. L. R.522; 8 Asp. M. LC. 
436, H. I. 

126. Assessment of damages—Not admitting 
of precise calculation—Not reviewed.} — Resps. 
obtained against applts. an interdict restraining 
the latter in the working of their mines. rrors 
were made by both parties in respect of their 
rights, & the interdict was too wide in its terms. 
Applts. sustained damage by reason of this access. 
The interdict was, in effect, recalled by the House, 
& applts. brought their action for damages, «& 
substantial damages were awarded. In _ the 
House larger damages were awarded, on the ground 
that the interdict continued to be operative for 
a longer time than the Lord Ordinary held it to 
be operative :—Held : the House could not inter- 
fere with an award of damages which did not 
admit of precise calculation, but was based upon 
a series of conjectures, the House not being in a 
position to deal with the detailed evidence which 
had been considered in the cts. below.—CLIPPENS 
OiL Co., LTD. v. EDINBURGH & DISTRICT WATER 
oo [1907] A. C. 291; 76L. J. P. Cc. 79, 





127. Decision on question of fact.]|—The question 
of custom is undoubtedly a question of fact, but 
none the less it is a question of fact which it 
is quite right & proper for this House to review 
if there be reason to think that the learned judge 
who tried the action cither misapprehended the 
evidence that was given, or that he misunderstood 
or misconstrued the correspondence which forms 
part. of that evidence. I desire to make that 
statement lest it be thought that the House in a 
case of this kind would be prepared to avoid the 
necessity of investigation by the simple assertion 
that the matter was one of fact which had been 
determined by the learned judge who heard .the 


where the : 
are made final by 
of fact 


witnesses. Excepting in cases 
of fact by certain tribunals 
statute, there is no reason why questions | 
should not be reviewed by this House, just as 
questions of law are, subject to this, that where 
the question of fact depends upon determining 
as to which, between two groups of witnesses, 
are to be believed in their oral evidence, in the 
absence of special & unusual circumstances their 
lordships would greatly hesitate before they inter- 
fered with the finding of the learned judge who had 
the opportunity of seeing & hearing the witnesses 
by whom the evidence was given (Lorp Buck- 
MASTER, C.).—STRATHLORNE S.S. Co. 2. BAIRD 
& Sons, [1916] S. C. 134, H. 1. 

From Scottish courts.]—See Nos. 11-14, 
ante. 


B. Concurrent Findings of Fact. 

428. Whether House will review — Erroneous 
finding clearly shown.|—This House will not dis- 
turb a mere finding of fact in which both the cts. 
below have concurred, unless it can be clearly 
shown that the finding was crroneous.—P, CALAND 
& FReiaut (OWNERS) v. GLAMORGAN S.S. Co., 
Lrp., THe P. Catanp, [1893] A. C. 207; 62 
L. J.P. 41; 68 L. T. 469; 9 T. L. R. 8095 7 
Asp. M. L. C. 317; 1 R. 138, H. 1. 

Annotations -—Apld. Mctntyro v. MeGavin, [1893] A. C. 
268. Expld. Montgomerie ». Wallace-Jones, [1904] A. C. 
73, Distd. Hatfield (Owners) v. Glargow (Owners), Tho 
Glasgow (1914), 84 L. J. P. 161. ld. S.S. Mendip 
Range v. Radcliffe, [1921] 1 A. C. 556, Folld. Willmot v. 
Anglo-American Oil Co. (1923), 67 Sol. Jo. 678. Refd. 

Johnston v. O'Neil, [1911] A. C. 552; Cooper v. General 

Accident, Fire & Life Insee. (1923), 92 L. J. Po. C. 168. 
Mentd. The Calyx (1910), 27 T. L. R. 166. 

129. .|—There is nothing to show that 
the learned judges below have so distinctly erred 
as to justify your Lordships in saying that the 
concurrent finding of these two cts. ought not 
to stand (LORD HERSCHEL, C.).—-McINTYRE 
Brornuers v. McGAvin, [1893] A. C. 268; 69 
1. T. 389; 575. P.548; 1 R. 246, H. 1. 

Annotation :—Mentd. Hulley v. Silversprings Bleaching & 
Dyeing Co., [1922] 2 Ch. 268. 

130. J—The Ilouse of Lords will 
refuse to disturb a mere finding of fact, in which 
the ets. below have concurred, unless it is clearly 
demonstrated that the finding was erroneous.—— 
WILLMoT v. ANGLO-AMERICAN Ort Co. (1923), 67 
Sol. Jo. 678, H. L. 

131. No law or settled practice.|—There 
is no law or settled practice of this Llouse to prevent 
it from differing even from two concurrent judg- 
ments of fact, & this House cannot decline the duty 
of formally expressing its own judgment.— 
MONTGOMERIE & Co., Lrp. v. WALLACE-J AMES, 
ata A. ©. 73: 723L. 5. P.C. 25: 901. T. 1, 
Annotations :-—Consd. Dominion Trust Co. r. New York 

Life Insce., [1919] A. C. 254; Mersey Docks & Harbour 

Board v. Procter, [1923] A. C. 253. Mentd. Grevitle v. 

Parker, (1910] A. C. 335. 

182. Additional evidence in Court of Appeal 
—Further evidence in House of Lords.|—Where 
there have been concurrent findings of fact in the 
ets. below the House of J.ords will not, in ordinary 
cases, review those findings. But in a case in 
which additional evidence, which had not been 
before the ct. of first instance, & tended to show 
that the witnesses on both sides were mistaken as 
to a material fact, was admitted in the Ct. of 
Appeal, &, after the hearing in the Ct. of Appeal, 
the parties agreed that certain other evidence 
which had been before that Ct. was inaccurate in 
some particulars, the House of Lords allowed the 
whole case to be re-opened.—OLympic (OWNERS) 
v. BuuNT, Otympic (OWNERS) v. ADMIRALTY 




















Part II.—TuHe Hovse or Lorps. 


Comrs., THE OLYMPIC, [1915] A. C. ae 3 112 L. T. 
49 ; 31 T. L. R. 543; 12 Asp. M. . 580; sub 
nom. THE OLYMPIC & THE HAWKE, ‘34 L. J. P. 


49, H. L. 

Annotation :—Mentd. S.8. Orduna v. Shipping Controller, 
(1921} 1 A. C. 250 
133. —— Tolerably clear evidence that finding 


erroneous—Finding based on consideration of 
probability.|—The rule that concurrent. findings 
should not be disturbed on appeal docs not apply 
where on appeal there is tolerably clear evidence 
which satisfies the ct. that the findings are 
crroneous, & the principle is especially applicable 
to a case in which the conclusion sought to be set 
aside rests upon the consideration of probability.— 
HATFIELD (OWNERS) v. GLASGOW (OWNERS), THE 
GLASGOW (1914), 84 L. J. P. 161; 112 L. T. 7038; 
13 Asp. M. L. C. 33, H. L. 

134. In absence of misdirection.]—Resps., 
who had chartered a vessel from applts., the 
owners, to carry a cargo of grain, obtained judg- 
ment against applts. for damages for refusing to 
permit the vessel to go to Amsterdam, the port 
nominated by resps. under the charter. Applts. 
appealed to the Ct. of Appeal, which reserved 
judgment. Before the Ct. of Appeal delivered 
judgment the Courts (Emergency Powers) Act, 
1917, came into operation, but applts. did not 
bring the Act to the notice of the Ct. of Appeal 
& that Ct. dismissed the appeal. Sect. 3 of the 
Act provides that compliance with a direction 
given by a Govt. department in the national interest 
shall be a good defence to an action for non- 
fulfilment of a contract where the non-fulfilment 
is due to such compliance. Onappeal tothe House 
of Lords applts. applied to be allowed to raise a 
defence under the sect. :-—Weld: as applts. had 
not brought the Act to the attention of the Ct. of 
Appeal they ought not in the circumstances to be 
allowed to rely on the Act, & on the merits the 
appeal failed.--STrRaTH S.S. Co., Lip. v. LARDY 
(1919), 35 R. L. R. 3386, H. Lb. 

135. -|—In an action arising out of a 
collision between a merchant ship & one of Llis 
Majesty’s cruisers, which was disabled & had 
exhibited the ‘‘ not under command ”’ signal, 
the owners of the merchant ship claimed damages 
against the officer in charge of the cruiser for 
negligent navigation. 

Rocue, J., & the Ct. of Appeal were of opinion 
on the evidence that the cruiser was out of com- 
mand & thet deft. was not guilty of negligence in 
the navigation of his ship in her disabled condition, 
but the Ct. of Appeal differed to some extent: from 
RocHe, J., on one subsidiary question of fact :— 
Held: there having been concurrent findings of 
fact substantially on the same grounds by the 
cts. below, their decisions ought not to be dis- 
turbed.—MENDIP RANGE STEAMSHIP v. RADCLIFFE, 
[1921] 1 A. C. 5563; 90 L. J. P. 209; 124 L. T. 
706; 37'T. L. R. 4745 15 Asp. M. L. C. 242, H. L. 








SUB-SECT. 9.—DELIVERY OF OPINIONS— 
JUDGMENT. 

136. Death of Lord of Appeal—After prepara- 
tion but before delivery of judgment—Judgment 
read by other lord.|—GALLOWAY v. CRAIG (1861), 
4 Macq. 267, H. L. 
es :—Folld. Lord Advocate v. Wemyss, [1900] 


187. —— ——.|}— LORD ADVOCATE v. 

WEmyss, [1900] A. C. 48, II. L. 

Annot tations :—Mentd. Parker 0. Lord Advocate, [1904] A. C. 
373, n. ; Secretary of State for India v. Sri Rafah Chelikani 
Rama Rao (1916), 85 L. J. P. C. 222; The Fagernes, 
[1926] P. 185. 
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After hearing evidence but before 
preparing judgment—Appeal reargued by one 
counsel on each side.|] — RuasBon S.S. Co. v. 
LONDON ASSURANCE, [1900] A. C. 6; 69 L. J. 
Q. B. 86; 81 L. T. 585; 48 W. R. 225; 16 
T. L. R. 90; 44 Sol. Jo. 116; 9 Asp. M. lu. C. 
23; 5 Com. Cas. 71, H. L. 


“9 

Annotations :—Mentd. The Ace (1902) P. 17; The 
Haversham Grange, [1905] LP. 307; Pyiman §.S. "Ov. 1. 
Admiralty Comrs., [ 480: ‘Admiralty 


K. B. 
Comrs. v. 8.8. Choiinng, 11926} A. C. 637. 
139. Judgment of one lord not read by mis- 
adventure—Handed in & put on record.}|——LLoyp 
v. POWELL DUFFRYN STEAM COAL Co., Lirp., as 
reported in [1914] A. C. at p. 749, n., H. L. 


sa irre :—Mentd. /te Wright, Hegan v. Bloor, [1920] 


140. Whether lord hearing arguments must give 
decision.]|—Qu.: whether there is any rule requiring 
a Member of the House, who has heard the argu- 
ments in a case, to take part in the decision.— 


Di SorA (DUCHESS) v. PHILLIPPS (1863), 10 
H. Ju. Cas. 624; 2 New Rep. 553; 33 L. J. Ch. 
129; 11 E. R. 1168, H. L. 

‘Annotations : -—Mentd. Stearine peaarecn Fabrick Gonda > 
v. Heintzmann (1864), 1 S. 56; U.S.A. 
McRae ree ), 3 Ch. jes 7: viievenis v. Siophonson 
(1872), R. 14 Hq. 322; Gopin v. Adamson, Copin v. 


Strachan (1874), 31 L. T. 242; Great Western (Forest 
of Dean) Collicrics Co. v. Trafalgar Colliery Co. (1887), 
3°97. L. RR. 724: Re Harman, Lloyd v. Tardy, [1894] 3 
Ch. 607; Russian Commercial & Industrial Bank v. 
Comptoir D’Escompte de Mulhouse, [1923] 2 K. B. 630. 


141. Question put to House.] In cases of 
appeal to the House of Lords there are always 
two motions before the House: one, that the 
judgment under appeal be reversed ; ‘the other, 
that the judgment under appeal be affirmed, 
& the appeal dismissed with costs. When the 
votes are equal upon the first motion, the motion 
is lost. The second motion is not put, as it is 
assumed that it would be lost also. The judgment 
appealed from is therefore aflirmed, but no costs 
are given.—PRYCE v. MONMOUTHSHIRE CANAL & 
RAILWAY Cos. (1879), 4 App. Cas. 197; 49 





L. J. Q. B. 1380; 40 L. T. 6303; 43 J. P. 524, 

iil. L. 

Annotations :—Mentd. G. W. Ry. v. Ry. Comrs. (1881), 
7 B. D. 182; Tennant v. een Harbour Trustees 


(183886), 3T. lL. R. 128 ; a Ry. Comrs. & DNistington 
Tron Go. (1889), 22 Q. B.D , bia Mc Dougall & Bonthron 
vy. London & India Docks Co., Page & East v. London & 
India Docks Co., [1908] 2 K. B. 175. 


142. J—CARR v. RENDER (HENRY), Lip. 
(1883), 115 Lords Journals, 461, H. L. 

143. Where voting equal Judgment affirmed.] 

On appeal to this louse the Lords were equally 
divided, & so the decision of the Appeal Ct. 
stood affirmed.—PRUDENTIAL ASSURANCE Co. v. 
EDMONDs (1877), 2 App. Cas. 487, H. L. 

144. ——.}|—-PRYCE v. MONMOUTHSHIRE 
CANAL & RAILWAY Cos., No. 141, ante. 

145. 1—CARR v. RENDER (HENRY), 
LTp. (1883), 115 Lords Journals, 461, H. L. 

146. —— -|—PAQuUIN, LrD.v. BEAUCLERK, 
[1006] A. C. 148; 75 L. J. K. B. 395; 94 L. T. 
350, 54 W. R. 521; 22 T. L. R. 395; 50 Sol. Jo. 
358, H. L. 

Annotations :—Retd. Skcate v. Clery (1914) 2 K. B. 429 

Mentd. Cooke v. Wilson (ieto), 3 . B. 888; hoe 


Bridge District Gas Co. Mate aae ‘torn } 1K. B. 
Winterbotham, Gurney ‘Sibthorp & Cox, {1918)} 1 rae B 


625. 
Authority of dicta..—See JUDGMENTS, Vol 


XXX., p. 184, Nos. 518-522. 




















SuB-sect. 10.—ENTRY OF JUDGMENT IN LOWER 
CouRT. 

147. Order of Court of Appeal reversed—Ap- 

plication to court of first instance to enter order 
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Sect. 2.— Appellate jurisdiction: Sub-sects. 10 & 11, 
A., B., C., D. & E.: sub-sect. 12, A.] 

of Lords.|—An application to have an order of the 
House of Lords reversing a decision of the Ct. of 
Appeal made an order of the Ct. of Ch. should 
be mnadc to the ct. of first instance where the decrec 
appealed from was originally made.—BRITISH 
DYNAMITE Co. v. Krens (1879), 11 Ch. D. 448; 
48 L. J. Ch. 800; 40 L. T. 5143; 27 W. R. 575. 

148. —-— Appeal from Divorce Court.]—On 
appeal to the House of Lords in a petition for 
nullity of marriage, the House reversed the decree 
of the Divorce Ct. by annulling the marriage, & 
remitted the case to that ct., but made no order 
as to costs. The Divorce Ct. ordered the judgment 
of the Lords to be entered on its records, but held 
that it had no power to order petitioner her costs 
incurred in the ct. below, as the House of Lords 
had exercised its discretion by making no order 
on the subject.—L. (FALSELY CALLED H.) vw. FH. 
(1866), I. RW. 1 RP. & D. 293; 36 L. J. P. & M. 
76: 15 W. BR. 319. 

149. Appeal under Workmen’s Compensation 
Act, 1906 (c. 58).])—Hovason v. Wes STANLEY 
iran tar Co. (OWNERS) (1910), 3 B. W. GC. C. 
392, C. A. 


SuUB-sSECT, 11,---Costs. 
A. In General. 

150. Objection to competency of appeal not 
taken before appeal committee—Objection in its 
nature fatal—Appeal dismissed without costs.|— 
RocuHFort v. Batrerspy, No. 66, ante. 

151. When given out of estate—Where matter 
might have required to be tried as question of fact-— 
Not upon mere miscarriage in court below.|— 
(1) The House will not grant the costs of an appeal 
to come out of the estate, upon a mere miscarriage 
of the ct. below, where the subject of litigation, 
though in the result decided by the ct., was onc 
which might have required to be tried as a question 
of fact. 

(2) The House strongly condemned the custom 
of each party printing an appendix to his case, 
& desired that, in future, a joint appendix might 
alone be printed.—V1ERs v. Piers (1849), 2 H. L. 
Cas. 331; 13 lL. T. O. S. 413; 183 Jur. 569; 9 
K. RR. 1118, H. L. 

Annotations :—(Cenerally, Mentd. Sichel v. Lambert (1864), 
15 C. B. N.S. 781; De Thoren v. A.-G. (1876), 1 App. 
Cas. 686: Collins v. Bishop (1878), 48 L. J. Ch. 313 Arone- 
gary v. Sambonade (1881), 50 L. J. P. C. 28: Fox v. 
earblock (1881), 44 L. T. 508; Sastry Velaider Arone- 
gary v. Sembecutty Vaigalie (1851), 6 App. Cus. 364; 
Lauderdale Peerage (1885), 10 App. Cas. 692 ; Andrewcs 
v. Uthwatt (1886), 2 T. L. R. 895; Re Duvall, Duvall 
v. Craddock (1892), 36 Sol. Jo. 398; Zte Shephard, George 
Soran Ni 1Ch. 456; Goldstone v. Goldstone (1922), 
152. —— PlaintifY disclosing reasonable case— 

Important & debatable issue.|—It has long been 

a wholesome rule in litigation of this class [con- 

struction of settlements] that plté. disclosing a 

reasonable casc may invoke the assistance of the 

ct. without being personally involved in liability 
for damages if he fail. It has been thought 
reasonable in such cases that the cost of resolving 

a reasonable doubt should be borne by the estate. 

But it has been equally held that if pitf. being 

defeated in the ct. below, chooses to carry his 

quarrel further, & fails in the appellate ct., he 
must himself support the expenses of an adventure 
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pronounced by the result to be rash. To this 
salutary rule one exception may, I think, be 
admitted. If the course of appeal in the appellate 
cts. discloses a difference of judicial opinion so 
clear & so persistent as to make it plain that there 
was in fact a legal issue to be debated both impor- 
tant & dcbatable, the indulgence may, In my 
opinion, be extended (LORD BIRKENHEAD, C.).— 
Boyce v. WaAsBROUGH, [1922] 1 A. C. 425; 91 
TY. J. Ch. 369; 38 T. L. R. 483, H. Th. 

153. No set-off allowed.|—R. S. C., Ord. 65, r. 
14, by which sct-off for damages or costs is allowed, 
notwithstanding the solr.’s lien, in the particular 
cause in which the set-off is sought, does not apply 
to the House of Lords, & the Appeal Committee, 
after final judgment in the appeal, will not set 
off costs due by applt. in the Llouse of Lords 
against costs due to applt. in the Ct. of Appeal. 
—RUSSELL v. RussELL, [1898] A. C. 307; 67 
L. J. P. 60, H. L. 

154. Where Crown a party—No costs for or 
against-——Unless case governed by local statute—Or 
exceptional circumstances exist.|—The Judicial 
Committee will henceforth adhere to the practice 
of the Louse of Lords, under which the Crown 
neither pays nor receives costs. unless the case 1s 
governed by some local statute or there are excep- 
tional circumstances to justify a departure from 
the ordinary rule.—JonNson v. K., [1904] A. ©. 
817; 731.7. P. 0.1138; 91 L. T. 234; 53 W. BR. 
207; 20 T. L. R. 697, P. C. 

Annotations :--Apld. Vaithinatha Pillai r. King-Iimpcror 

1913), 29 T. L. R. 709; The Zamora, [1916) 2 A. C. 77. 

Veta A.-G. v. TL (1909), 5 Tax Cas. 440; Re Carbonit 

Akt. & Schmidt (1924), 93 L. J. Ch. 309; Ste Letters 

Patent No. 139207, Ze Carbonit Akt., [1924] 2 Ch. 53. 

155. 22 & 23 Vict. Cc. 21, S. 21.)—A.-G. v. 
TILL, [1910] A. C. 50; 79 L. J. K. B. 141; 101 
L. T. 819; 54 Sol. Jo. 132; 5 Tax Cas. 440, H. L. 
Annotation :-—Refd. Edinburgh Life Assce. v. Lord Advocate, 

[1910] A. C. 143. 

.|—See, generally, CONSTITUTIONAL Law, 
Vol. XJ., pp. 530-535, Nos, 341-378. 











B. Judgment Affirmed. 

156. Costs follow affirmance.|—Semble: if two 
cts. have been of the same opinion on any point, 
& their judgments are appealed from & aflirmed, 
the House of Lords will give costs on the affirmance. 
—DUuUVERGIER v. FELLOWES (1832), 1 Cl. & Fin. 
39; 6 Bli. N.S. 87; 61. R. 83), H. L. 
Annotations :—Reid. Solarte v. Paliner (1834), 2 CL & Fin. 93. 

Mentd. Blundell v. Winsor (1837), 8 Sim. 601; London 

Grand Junction Ry. v. Freeman (1841), 2 Man. & G. 606 ; 

Garrard v. Hardey (1843), 5 Man. & G. 471; Harrison v. 

Heathorn (1843), 6 Man. & G. 81; Sheppard v. Oxenford 

(1855), 1 K.& J. 491; ke Mexican & South American Co., 

Re Aston (1859), 27 Buav. 474. 

157. -|—This House will, as a general rule, 
make the costs of an appeal follow the affirmance 
of the judgment of the ct. below.—STEWART v, 
Menzigs (1841), 8 Cl. & Fin. 309; 8 K. KR. 121, 
H. L. 

158. ——.]—Biua v. Beag (1800), 15 App. 
Cas. 170, H. f. 

Interest on judgments.|—Sce 
XXX., p. 179, Nos. 478-480. 


C. Judgment Reversed. 

159. Whether costs given to appellant.|-—Whero 
the judgment of the ct. below is reversed in this 
House, & the House pronounces the judgment 
which ought to have been pronounced in the ct. 
below, the effect of such judgment, is to give to 
applt. the cests of the suit in the ct. below, 
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PART II. SECT. 2, SUB-SECT. 11.—A. 
b. No costs from commencement of action—Jurisdiction of House to order.}—ROBINSON v. NATIONAL BANK OF SCOTLAND, 


LTp., {1916} s. C. 46.—SCOT. 


Part II.—TuHEe Hovust or Lorps. 


which he would have had there had the proper 

judgment been pronounced in the first instance 

in that ct. 

You never give costs against a party coming 
to defend & sustain a decree in his favour; there- 
fore applt. never gets his costs here ; but in this 
case we are putting ourselves in the place of the 
ct. below & giving those costs which the party 
ought to have had there (LoRD BROUGHAM).— 
MACKERSY v. RAMSAYS, BONARS & Co. (1843), 
9 Cl. & Fin. 818; 8 BH. Rh. 628, H. L. 

Annotations :—N.F. West aon Union Grdns. v. St. Matthew, 
Bethnal Groen, [1896] A. CG. 477. Mentd. Beatio v. 
Carmichacl (1857), 29 me T. O. 8S. 228; Prince v. Oriental 
Bank Corpn. (1878), 3 App. Cas. 325 § BS Meyerstein v. 
Kastern Agency Co. (1885), 1T. LL. R. 695. 

160. -.J—West Ham UNION "GUA bun v. 
ST. MATTHEW, BETHNAL GREEN (CHURCHWARDENS, 
ETc.), [1894] A. C. 230, 244, nv; 63 L. J. M. C. 
97; 70 L. ‘I. 818; 58 J.P. 495; 42 W. R. 573; 
10 T. L. R. 875; 6R. 111, W. L. 


Annotations :—Mentd. St. SNR Union Grdns. v. Canter- 
bury Union Grdnas., [1897] 1 Q. B. 438; Fulham Parish 
v. Woolwich Union, [1907] A. CU. ee ; Hainpstead Grdns. 
v. West Ham Union (1909), 73 J. P. 4923; Braintree 
Union v. Rochford Union (1911), 81 L. J. K. B. 251; 
Peidineton Union v. Westminster Union, [1915] 8 K. LB. 

644; Wycombe Grdns. v. Barton-upon-Irwell Grdns. 

(1926), 43 T. L. ih. 89. 

161. Costs of immaterial inquiries made 
under reversed decree.|—The House, in reversing 
a decree which directed immaterial inquirics, & 
ordering the bill to be dismissed, as at the hearing, 
with costs, will not give applt. relicf from his costs 
of prosecuting the inquiries before he appealed.— 
SIREE v. KIRWAN (1843), 0 Cl. & Fin. 716; 8 
E. BR. 588, H. L. 

162. Repayment of costs under reversed order.] 

An order, made on an application with reference 
to the taxation of costs, granted leave to appeal, 
& reserved the costs of the litigation for the Ct. 
of Appeal :-—Held ; the costs thus reserved ought 
to be dealt with in the same manner as the costs 
of the appeal, & the judgment of the Ct. of Appeal 
being reversed in this Llouse, resp. was ordered 
to repay the costs which he had received under 
the order now reversed.—GARNETT v. BRADLEY 
(1878), 3 App. Cas. 044; 48 L. J. Q. B. 1863 39 
L. T. 261; 43 J. P. 20 26 W. RR. 698, Lil. Js. ; 
YEV8Y. (1877), 2 ix. D. 349, C. A. 

Annotations :—Refd. Bowey v. Bell, OES | v. Isracl, North 

Bilton, Siddons v. rea nige g(s78). 4 a ’D. 95; 

King v. Hawksworth (1879), 4 . J. Q. B. 843 Le 

Knight’s Will (1884), 26 Ch. D. Bar " Rockett v. Gusolin: 

dale, [1891] 2 Q. B. 293; Re Fishor Tht 63 L. J. Ch. 

235; The eo (1895), 11 T. kk. 428; KR. v. 

London JJ., [1895] 1 Q. B. 616, Menta. Clarke v. Roche 

(1877), 36 L. T. 727; Monmouth Corpn. & Monmouth 

(Churchwardens & Overseers, ete.) sai 8), 38 L. T. 612; 

kx p. Mercers’ Co. (1879), 10 Ch. D. 481; Barton ”. 

Titmareh (1880), 49 L. J. a yee ; The Ganges (1880), 

> D. 247; Marsden v. ale (1880), 42 L. T. 

030: Myers v. Vefrivs (isso) “5 “lax. - 180; Pellas v. 

Neptune ee ae rade 28 W. Iv "405; Tenant v. 

Hillis (1880), eS BL. DD. 46; Re Morris, Ex p. Strecter 

(1881), 19 Ch. . ate Turner v. Bridgett (1882), 5l 

L. J. Q. B. 377; ypradlaugh ». Clarke (i039), 8 App. Cus 

354; Hasker v. pe het J. Q. B. 419; Parnoll 

v. Mort, Liddell G85), 33 W. R. 481 ; Snelling v. Pulling 

(1885), 62 L. T. Re Mills’ Estate, Kx p. Works & 

Public eet tet Contre Say, 34 Ch. D. 243 Stokes v. 

Stokes (1887), 19 Q. D. 419; Re Williams, Jones v. 

pilliame (1887), 36 on 'D. 5733 ‘Re Jones (1889), 59 Li. J. 

eels Goldhill Clarko (1892), 68 L. T. 414; Rv. 
nae » C, dd:, [1894] 1 Q. B. 435; Sion College v. London 

Corpn., [1900] 2Q. B. 581; HR. v. Speyer, ete 2K. B. 

68; Banbury v. Bank of Mont » [1918] A. C. R26: 

Reid, Hewitt ». Joseph, [1918] A. C. 717. 

Interest on judgments & orders.|—Sce JuDG- 
MENTS, Vol. Bae p. 180, Nos. 487, 488. 


D. Judgment Varied. 
163. Appellant pays costs—Decree varied in 
point of form.]—Semble, on an appeal for such a 
Cause, the House might affirm the decree in all 
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other respects, but vary it on the point of form, & 
make applt. pay the costs.—WaATERS v. GROOM 
(1844), 11 Cl. & Fin. 684; 8 E. R. 1262, H. LL. 

164. ——— Decree varied on point not raised 
below or ground of appeal.|—When a decree is 
varied by the House, only on a point which was 
not raised in the ct. below, nor made a ground of 
appeal, applt. must pay the costs of the appeal. 
—WALLACE v. PaATTon (1846), 12 Cl. & Fin. 491 ; 
8 BE. R. 1501, HW. L. 


Annotation :—Mentd. Galbraith v. 
Cas. 316. 


Cooper (1860), 8 H. L. 


Person Suing in forma pauperis. 


See Standing Orders of the House of Lords 
(Judicial Proceedings), 1926, No. X. 

165. Counsel’s fees disallowed—Solicitor’s costs 
limited to out of pocket & reasonable office expenses. ] 
—On the taxation of a pauper applt.’s costs on a 
successful appeal in this Llouse, the fees of this 
Hiouse & the fees of counsel are to be disallowed, 
& the solr. is to have his costs out of pocket with 
a reasonable allowance to cover office expenses, 
including clerks, etc.—JOHNSON v. LINDSAY & Cu., 
[1892] A. C. 110. 

Annotations :-—Consd. Re Raphacl, Mx p. Salomon, [1899] 


1 Ch. 853. Refd. Richardson v. Richardson, [1895] TD. 
276; Landi v. Carl Rosa Opera Co., [1919] W. N. 273. 


166. —The rule as to the taxation 
of the costs of a successful pauper applt. in the 
diouse of Lords, whereby the fees of counsel are 
disallowed & the solr.’s costs are limited to costs 
out of pocket, with a reasonable allowance for 
office expenses, applies to Scottish appeals.— 
M‘ALINDEN v. Nimmo (J.) & Co., Lirp., [1920] 
A. C. 393; 88 L. J. P. C. 131; 121 lL. T. 5853 63 
Sol. Jo. 722 3; 12 B. W.C.C. 293, H. L. 
winnotation -—Mentd. Portland Colliery Co. v. Murray, 

Watson v. Quinn, Dixon v. Madden, [1923] A. C. 566. 

167. Litigant’s ultimate liability not 
affected.|—Where a solr. had been retained by, 
& acted for a successful pauper applt., since 
deceased, in the Llouse of Lords, but in accordance 
with the practice in the Llouse of Lords as laid 
down in Johnson v. Iindsay & Co., No. 165, ante, 
resp. in the House of Lords was not liable for party 
& party costs :—Held: on an application by the 
solr. against the estate of his deceased client for 
taxation of the costs of the appeal to the Louse 
of Lords, the solr. was entitled to recover from the 
client’s estate the ordinary costs which a solr. is 
entitled to charge, viz., costs to be taxed as between 
solr. & clicnt.—AHe RAPHAEL, he p. on, 
[1899] 1 Ch. 853 ; 68 lL. J. Ch. 309; 80 L. TT. 226 
47 W. KR. 330; 43 Sol. Jo. 299 5 revsd. on other 
grounds, 68 LL. ‘J. Ch. 765, C. A. 

See, also, Sect. 2, sub-sect. 3, arte. 














12.—JURISDICTION TO REVLEW 
Own ORDER. 
A. Alteration of Previous Order. 


168. Lords may vary own order.|—RAVENS- 
CROFT v. LANTHALL (1616), 1 Moo. P. C. C. 133, n. ; 
12 Lords Journals, 211; 12 H. R. 763, H. I. 

169. .]|—CHUTE v. DACRES (LADY) (1680), 
1 Moo. P. C. C. 183, n.; 13 Lords Journals, 709 ; 
12 EK. R. 763, H. L. 

170. ——,|—COKE v. CoBB (1689), 1 Moo. 
P. C. C. 183, n.; 14 Lords Journals, 375; 12 H.R. 
763, H. Ll. 

-|—ASHFIELD v. ASHFIELD (1689), 1 
Moo. P. C. C. 1838, n.; 14 Lords Journals, 305; 
12 EB. R. 763, H. L. 


SUB-SECT. 





272 


Sect. 2.—- Appellate jurisdiction: Sub-sect. 12, A. & 
B.; sub-sect.13. Sect. 3: Sub-sects. 1 & 2, A. 
& B. Part ITI, Sect. 1: Sub-sect. 1.] 


172. ——-.|—FouNTAIN v. COKE (1690), 1 
Moo. P. C. ©. 183, n.; 14 Lords Journals, 473 ; 
12 E. R. 763, H. L. 

178. ——-.|—_BovEY v. SMITH (1692), 1 Moo. 
P. C. C. 133, n. ; 15 Lords Journals, 285; 12 E. R. 
763, Hi. L. 

174, ——.]—Davy ut. 
Moo. P. C. C. 133, n. ; 
12 K. R. 768, H. L. 

175. -|—OUNDLE (INHABITANTS) v. BAR- 
TON (1692), 15 Lords Journals, 224, H. L.. 


Annotation :-—Consd. Rajunder Narain Rae t. Bijai Govind 
Sing (1839), 2 Moo. lnd. App. 181. 


176. .|—ASHETON v. ASHETON (1694), 1 
Moo. P. C. ©. 1338, n.3; 75 Lords Journals, 457 ; 
12 E. R. 764, H. L. 

177. |—STEPHENS v. CASTLE (1695), 1 
Moo. P. C. C. 133, n.3; 15 Lords Journals, 625 ; 
12 BE. R. 768, H. 1. 

178. ——.]—Luoyp v. CAREW (1697), 1 Moo. 
Pr. C. C. 133, n.3 16 Lords Journals, 246; 1 Com. 
20; 12 E. R. 763, LW... 

179. J—WARNER v. JACKSON (1699), 1 
Moo. P. C. C. 135, n. 3; 16 Lords Journals, 520; 12 
kK. R. 763, H. lL. 

180. J—TILEY v. WHARTON (L701), 1 
Moo. P. C. C. 133, n.3; 16 Lords Journals, 731 ; 
12 E. R. 763, H. L. 

181. ——.]—FALKLAND (LADY) tv. CHENEY 
(LORD) (1704), 1 Moo. P. C. C. 133, n.; 17 Lords 
Journals, 681; 5 Bro. Parl. Cas. 476; 12 EK. R. 
763, H. L. 

182. -|—Buck v. RAWLINSON (1704), 17 
Lords Journals, 661; sub nom. BircH v. RAWLIN- 
SON, 1 Moo. P. C. C. 133, n.; 12 BE. R. 763, H. L. 

183. -}—CALTHROP v. May (1712), 19 
Lords Journals, 435, H. L. 

.{nnotation :-—Refd. Rajunder Narain Rae v. Bijai Govind 

Sing (1839), 2 Moo. Ind. App. 181. 

184. -|\—MORGAN v. JONES (1785), 1 Moo. 
P. C. C, 133, n.; 37 Lords Journals, 344; 1 Bro. 
Parl. Cas. 32; 12 E. R. 76%, H. lh. 

185. .|—KELLY v. WOODWARD (1805), 1 
Moo. P. C. C. 13838, n.; 45 Lords Journals, 200; 
12 E. R. 764, H. L. 

186. -|—LULL v. SPENCE (1808), 46 Lords 
Journals, 536, H. L. 

Annotation :-—Refd. Rajunder Narain Rae v. Bijai Govind 

Sing (1839), 2 Moo. Ind. App. 181. 

187. -|——-PAGE v. (1809), 47 
Lords Journals, 322, H. L. 

Annotation :—Refd. Rajunder Narain Rae v. Bijai Govind 

Sing (1839), 2 Moo. Ind. App. 181. 

188. ——.|]—SIBBALD v. H1Lu (1814), 1 Moo. 
P. C. C. 1388,n.3; 49 Lords Journals, 1106; 12 
i. R. 764, H. L. 

189. «]—-EssEx Ker (LADY) v. WAUCHOPE 
(1819), 1 Moo. P. C, C. 133, n. 3; 52 Lords Journals, 
3353; 12 KM. R. 764, H. L. 

190. Errors of subordinate kind.]—Their 
lordships have carried their discretionary power of 
alteration no further than to rectify errors of a 
subordinate kind, &, in very particular circum- 
stances, to indulge parties by keeping partial 
questions open, which the decree had concluded, 
without there having been any distinct intention 
of that kind on the part of the House (LorD 
BROUGHAM).—RAJUNDER NARAIN RAE v. BIJAI 
GOVIND Sin@ (1836), 2 Moo. Ind. App. 181; 1 
ype C, a Ae, = i. R. 269, P. C. 

Annotations :-—Consd. 'The Singapore, & T ' 

L. lt. 1 P. C. 378. Refd. Neo Kisto Neuth bey (i868). 


L. R. 2 P. C. 274; Venkata Narasimha Appa Row v. 
Court of Wards, Venkata Ramalakshmi Garu v. Gopala 


COURTNEY (1692), 1 
15 Lords Journals, 178 ; 
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Appa Row, Ex p. Rajah Gopala Appa Row (1886), 11 
op: Bs. 660. P Menta. Keerut Sing v. Koolahul Sing 
(1840), 2 Moo. Ind. App. 331. 


B. Reversal of Previous Order. 

191. Whether Lords will reverse own order.|— 
Perrir v. HypE (1667), 12 Lords Journals, 147 ; 
sub nom. PETET v. Hype, 1 Moo. P. C. C. 133, n. § 
12 E. lt. 763, H. L. 

192. |}—Pirr v. PELHAM (1670), as 
reported in 12 Lords Journals, 392, 307; 1 Moo. 
P. C. C. 188, n.: 12 E. R. 765, H. L. 


Annotations :-—Mentd. Cook «. Fountain (1672), 3 Swan. 


585; Rolle. Roll (1689), 2 Vern. 99; Bath & Mountague’s 
Case (1693), 3 Cas. in Ch. 55; Clarke v. Smith (1698), 1 
Lut. 793; Burgess v. Wheate (1759), 1 HKden, 177; 
Newton v. Bennet (1782), 1 Bro. C. C. 134; Marston v. 
Roe d. Fox (1838), 8 Ad. & El. 14. 


193. .}-NEILDER v. KENDALL (1678), 15 
Lords Journals, 234,n.: sub nom, HALLETT v. 
KENDALL, 1 Moo. P. C. C. 183, n.3; 12 EB. R. 763, 


re ie 

194. -|—The House of Lerds will some- 
times rehear its decree, where the object is to give 
effect to the decree, or to do something consistent 
with it, but never with a view of reversing it.— 
A.-G. v. WARD (1836), 1 My. & Cr. 449 ; Donnelly, 
102; 6L. J. Ch. 95; 40 E.R. 448, L. C. 
susan :~Refd. Morgan v. Morgan (1851), 14 Beav. 


|—See JUDGMENTS, Vol. XXX., pp. 188- 
195. Judgment obtained by fraud—Procedure. |— 
To set aside a judgment had by fraud, the proper 
course, when such judgment has been confirmed 
by the House of Lords, is to apply to the House 
for direction. Hence it is wrong to ask the ct. 
below, upon proof of the fraud or collusion, to set 
aside a judgment confirmed by_ the House.— 
SHEDDEN v. Patrick (1854), 1 Macq. 535; 23 

L. T. O. S. 194, H. L. 

Annotations :—Refd, li. v .Saddlers’ Co. (1863), 10 H. L. 
Cas. 404. Mentd. He Wright’s Trust (1856), 2 K. & J. 
595; Edwards v. Kilkenny & G. S. & W. Ry. (1857), 
2C. B. N.S. 397; Ae Goodman’s Trusts (1881), 17 Ch. D. 
266; Re Grove, Vaucher v. 'reasury Solicitor (1888), 
40 Ch. D. 216. 
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Sun-secT. 13.—lHow Far PREvious DECISIONS 
BINDING. 
On House itself.|—See JUDGMENTS, Vol. XXX., 
pp. 188-190, Nos. 563-580. 
On inferior courts.| See JUDGMENTS, Vol. XXX., 
pp. 190-192, Nos. 581-599. 


ad 


SecT. 3.—-ORIGINAL JURISDICTION. 
SUB-SECT. 1.—-IN GENERAL. 

Trial of a peer by his peers.|—See CRIMINAL 
Law, Vol. XIV., pp. 125, 126, Nos. 956-085. 

Jurisdiction in peerage claims.|—-Sce PEERAGES & 
DIGNITIES. 

Jurisdiction in claims of Scottish & Irish peers 
to vote at election of representative peers.|—See 
PEERAGES & DIGNITIES. 

196. Original jurisdiction in civil case.]—SkIN- 
NER v. East INDIA Co. (1666), 6 State Tr. 709, 


H. L. 

Annotations :—Refd. Mostyn v. Fabrigas (1774), 1 Cowp. 
161; British South Africa Co. v. Companhia de Mocain- 
bique, [1893] A. C. 602. 


SUB-SECT. 2.—-IMPEACHMENT. 
- A. In General. 
197. How proceedings instituted—-By motion in 
Commons—Articles of impeachment sent to Lords.] 
—BLAIR’S CASE (1689), 12 State Tr. 1207, H. L. 


Part III.—Tur House or Commons. 


198. ——- —— Cannot be preferred originally 
in Lords.|—Fox’s (JUSTICE) Case (1805), 45 
Lords Journals, 181, 203, H. LL. 

199. Place of trial—House of Lords.|—MuIp- 
DLESEX (LORD TREASURER) CASE (1624), 2 State 
Tr. 1183, H. L. 

200. Procedure at trial—Defendant not entitled 
to copies of indictment or depositions.|—-MIDDLE- 
sEX (LORD TREASURER) CASE (1624), 2 State Tr. 
1183, H. I. 

201. ——.]—FITZHARRIS’S CASE (1681), 1 
Vent. 354: 86 HK. R. 228; sub nom. R. v. Fitz- 
HARRIS, 8 State Tr. 255. 

Annotations :-—-Mentd. R. v. Layor (1722), 8 Mod. Rep. 82; 

Stockdale v. Hansard (1839), 9 Ad. & El. 1; Mansell v. lt. 

(1857), Dears. & 1. 375; Bradlaugh v. Gossett (1884), 50 


L. T. 620 
202. Counsel allowed to defendant.|— 
Tr. 


MORDAUNT’S (LORD) CASE (1666), 6 State 
785, II. L. 

203. Right of defendant to bail by King’s 
Bench—On prorogation or dissolution.]|—A peer 
of the Realm committed by the House of Lords, 
on an impeachment carried up against him by the 
Commons, may, on the Session being prorogued, 
or the Parliament dissolved, be bailed by the Ct. 
of K. B., to appear at the Bar of the House of 
Lords on the first day of the ensuing Session, or 
meeting of Parliament.—R. v. DANBY 
(1683), 2 Show. 335; 89 HK. R. 973; sub nom. 
DANRBY’S (LORD) CASE, Skin. 56, 162; 11 State 
T'r. 600, H. J. 
wtunolalions :-—Refd. R. v. Paty (1704), 2 Ld. Raym. 1105; 

Anon, (1729), 1 Barn. K. B. 225. 

204. Impeachment no bar to indictment for 
same crime.|—FITzHARRIS’s CASE (1681), 2 Show. 
163; 89 HK. R. 862; sub nom. R. v. FivzHARRiIs, 
% State Tr. 326. 
pera :—Refd. Stockdale v. Hunsard (1839), 9 Ad. & 


KI. 1. entd. KR. v. Layer (1722), 8 Mod. Rep. 82; Man- 
sell v. R. (1857), Dears. & B. 375; Bradlaugh v. Gossett 
(1884), 50 L. T. 620. 

205. Particular words supposed to be criminal— 
Need not be expressly specified in impeachment.}]— 
R. v. SACHEVEREL (1710), 15 State I'r. 1, IT. L. 
Annotations :-—Refd. R. v. Layer (1722), 8 Mod. Rep. 82; 

Cook v. Cox (1814), 3 M. & 8.110; RK. v. Dufty (1849), 7 

State Tr. N.S. 795; Bradlaugh v. R. (1878), 3 Q. B. 607. 
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206. Pardon under Great Seal cannot be pleaded 
—In answer to impeachment.|—The Act of Settle- 
ment, 1700 (c. 2), 8. 3, which enacts that no pardon 
under the Great Seal shall be pleadable in bar to 
an impeachment by the Commons in Parliament, 
renders a pardon under the Great Seal wholly 
inoperative to prevent impeachment by the House 
of Commons, & so getting rid of the judgment of 
the House of Lords ; for that purpose a subsequent 
pardon must be granted by the Crown.—R. v. 
Boyes (1861),1 B. & 8S. 311; 30 L. J. Q. B. 301 ; 
5L. T. 147; 25 J. P. 789; 7 Jur. N.S. 1158; 
9 W. R. 690; 9 Cox, C. C. 32; 121 E.R. 730. 
Annotations :—Refd. He Roynolds, Ex p. Reynolds (1882), 

20 Ch. D. 294. entd. RK. v. Hamilton, Kinglake & 

Lovibond (1870), 22 L. T. 316; Lamb v. Munster (1882), 

10 Q. B. D. 110; Re Genese, Ex pn. Gilbert (1886), 3 Morr. 

223; Evans v. Evans & Blyth, [1904] P. 3783; R. ». 

pea [1914] A. C. 545; RR. vw. Cohen (1914), 111 L. T. 

207. ——— In subsequent application for habeas 
corpus.|—It. v. SALISBURY (HARL) (1690), 1 Show. 
100; 89 E. R. 476; sub nom. SALISBURY’S (IUARL) 
Cask, Carth. 131. 


B. What Crimes Impeachable. 
208. Bribery & corruption.|—-BACcOoN’s (LORD) 
‘ASE (1620), 2 State Tr. 1087. 

209. Asserting right of Crown to raise money— 
Without authority of Parliament.|—MANWARINQ’sS 
Cask (1628), 3 State Tr. 335. 

210. Treason.!—NINE JorpDs’ CASE (1642), 4 
State Tr. 175. 

211. .|—DERWENTWATER’S 
(1716), 15 State Tr. 761. 
Annotations :-—-Mentd. Jones v. Randall (1774), Lofft, 383 ; 

Kkgerton v. Brownlow (1853), 8 State Tr. N. S. 193. 

212. Interfering with persons presenting peti- 
tion to Parliament.|—GURNEyY’s CASE (1612), 4 
State Tr. 159. 

213. Taking part in petitioning Parliament— 
Against act of both Houses.|—BENYON’s CasE 
(1642), 4 State Tr. 142. 

Annotation -—Mentd. kK. v. Knowles (1693), 12 Mod. Rep. 
50. 








(LORD) CASE 


214. Malicious prosecution.|—I{ERBERT’sS CASE 
(1642), 4 State Tr. 119. 


Part -I1]—-The House of Commons. 


SEcT. 1.—MEMBERS. 
SUB-SECT. 1.—IN GENERAL. 
; Number of members.]—Sce Redistribution of 
Seats Act, 1885 (c. 23); Representation of the 
People Act, 1918 (c. 64). 

215. General duty of member—Representative 
——Not delegate.]|—By our Constitution a representa- 
tive is chosen by the vote of the majority, & 
however little the political views of the elected 
member coincide with those of the minority, they 
cannot complain. But that election is the election 
of a representative, & whoever be chosen, there 
remains that he shall be a representative, & not 
one who has contractually fettered himself in 
discharge of the duty of representative which he 
has accepted as regards the public, & not only 
as regards his own supporters (FLETCHER- 
MOULTON, L.J.). 

His [Member of Parliament’s] primary duty is 
to his country, & he cannot bind himself at law 
by any promise in abnegation of such duty 
(FARWELL, L.J.).—OsBORNE v. AMALGAMATED 
Sociery or Raitway SERVANTS, [1909] 1 Ch. 163 ; 

J.—VOL. XXXVI. 


78 L. J. Ch. 204; 99 L. T. 945; 25 T. L. R. 107, 
G. A.; on appeal, sub nom. AMALGAMATED SOCIETY 
OF RAILWAY SERVANTS v. OSBORNE, [1910] A. C. 
87, H. L. 

Annotations :-——Refd. Gaskellv. Lancashire & Cheshire Miners’ 
Federation (1912), 28 T. L. R. 518; Parr v. Lancashire & 
Cheshire Minors’ Federation (1913), 108 L. T. 446; Kemp 
v. Glasgow Corpn., [1920] A. C. 836. Mentd. Russoll v. 
Carpenters’ & Joiners’ Amalgamated Soc., [1910] 1K. B. 
506; Wilson v. Amalgamated Soc. of Engineers, [1911] 2 
Ch. 324; Vacher v. London Soc. of Compositors, [1912] 
3 K. B. 547; Kelly v. National Soc. of Operative Printers’ 


‘Assistants (1915) 84 L. J. K. B. 2236; Carter v. United 
Soc. of Boilermakers (1916), 85 L. J. Ch. 289; Jenkin y. 


Pharmaceutical Soc. of Great Britain, [1921] 1 Gh 39 > 
Re Quinn & National Catholic Benefit & Thrift Soc.’s 
Arbitration, [1921] 2 Ch, 318. 

216. Attendance at sitting—Not legally com- 
pellable.|—1t is an error, I think, to suppose that 
there is now available any effective legal or 
parliamentary machinery to compel Members to 
attend the sitting of the House. ...A Member 
may, no doubt, in justice to his constituents, be 
morally, though not legally, bound to attend the 
sitting of the House (LORD ATKINSON ).—HOLLINS- 
HEAD v. HAZLETON, [1916] 1 A. C. 428; 85L. J. 
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P.C. 60; 114 L. T. 292; 32 T. L. R.177; [1916] 

H. B. R. 85, H. L. 

sears :—Mentd. Hamilton v. Caldwell (1919), 88 L. J. 
Election of member—Without consent—Duty to 

serve in Parliament.]—See ELEcTiIons, Vol. XX., 

p. 116, No. 930. 

——.]—See ELECTIONS, Vol. XX., pp. 7-119, 
sla 149-181, Nos. 1-973, 1169-1195, 1261- 

85. 

217. Payment of member—By trade union.|— 
(1) It is not competent for a trade union to provide 
for the maintenance of Parliamentary representa- 
tion by means of a compulsory levy on its members. 

(2) He [Member of Parliament] is not entitled 
to bind himself to subordinate his opinions on 
public questions to others for wages or at the 
peril of pecuniary loss; & any contract entered 
into by him of this character will not be recognised 
by a ct. of law, either for its enforcement or in 
respect of its breach (LORD SHAW).—AMALGA- 
MATED SOCIETY OF RAILWAY SERVANTS v. 
OsBorRNE, [1910] A. C. 87; 79 L. J. Ch. 87; 101 
L. T. 787; 26 T. L. R. 177; 54 Sol. Jo. 215, 
H. L.; affg. S. C. sub nom. OSBORNE v. AMALGA- 
MATED SOCIETY OF RAILWAY SERVANTS, [1909] 
1 Ch. 163, C. A. 

Annotations :—As to (1) Refd. Gaskell v. Lancashire & 
Cheshire Miners’ Federation (1912), 28 T. L. R. 518; 
Parr v. Lancashire & Cheshire Miners’ Federation (1913) 
108 L. T. 446. Generally, Retd. Wilson v. Amalgamated 
Soc. of Engineers, [1911] 2 Ch. 324; Kemp v. Glasgow 
Corpn., [1920] A. C. 836. Mentd. Russell v. Carpenters’ 
& Joiners’ Amalgamated Soc., [1910] 1 K. B. 506 ; Vacher 
». London Soc. of Compositors, [1912] 3 K. B. 547; 
Kelly v. National Soc. of Operative Printers’ Assistants 
(1915), 84 L. J. K. B. 2236; Carter v. United Soc. of 
Boilermakers (1916), 85 L. J. Ch. 289; Jenkin v. Pharma- 
ceutical Soc. of Great Britain, [1921] 1 Ch. 392; Re Quinn 
& National Catholic Benefit & Thrift Soc.’s Arbitration, 
{1921} 2 Ch. 318. 

Appropriation of salary on bankruptcy.|— 

See BANKRUPTCY, Vol. V., p. 928, No. 7599. 
Women qualified for membership.|—-See Parlia- 

ment (Qualification of Women) Act, 1918 (c. 47). 





SUB-SECT. 2.—PERSONS DISQUALIFIED FOR 
MEMBERSHIP. 
A. Aliens. 
See ALIENS, Vol. II., p. 139, Nos. 187-140; & 
generally, British Nationality & Status of Aliens, 
Act, 1914 (c. 17). 


B. Bankrupts. 


See BANKRUPTCY, Vol. IV., p. 177, No. 1648 ; 
Vol. V., p. 1190, No. 9609. 


C. Clergy. 
English clergy & ministers of the Church of 
Scotland.|—See 41 Geo. 3, c. 63. 
Welsh clergy.]—See 4 & 5 Geo. 5, c. 91, 8. 2 (4). 
sone Catholic priests.|—See 10 Geo. 4, c. 7, 
8. u. 


D. Convicted Traitors or Felons. 
See Forfeiture Act, 1870 (c. 23), s. 2. 


E. Persons Guilty of Corrupt Practices at Elections. 


See Evections, Vol. XX., pp. 1438-145, Nos. 
1169-1195. 


PART III. SECT. 1, SUB-SECT. 2.—D. 


c. Conviction essential—Mere indict- 
ment insufficient.|}—Where it was al- 


leged that resp. to an election petition 
was disqualified as being under indict- 
ment for high treason & bound 
recognisance to appear & take 


PARLIAMENT, 


F. Government Contractors. 

See House of Commons (Disqualification) Acts, 
1782 (c. 45), 1801, (c. 52), s. 4. 

218. Contract must be executory—At time of 
election.|—To incapacitate a person from being 
elected as a Member of the House of Commons as 
executing, holding or enjoying a contract made for 
the public service within the meaning of House of 
Commons (Disqualification) Act, 1782 (c. 45), s. 1, 
such contract must, at the time of the election, 
be an executory one. ‘ 

Where, therefore, under a contract for the supply 
of goods, the goods had been delivered to & 
accepted by the govt. before the election, & at the 
time of the election nothing remained to be done 
under the contract except for the govt. to pay the 
price which previously had become ascertained & 
was payable, the contractor was held not to be 
disqualified, inasmuch as, at the time of the election, 
the contract was executed, & was not within the 
statute. 

House of Commons (Disqualification) Act, 1782 
(c. 45), 8. 1, applies only to cases where the person 
contracting with the govt. knew, or ought reason- 
=o, to have known, that he was so dealing with the 
govt. 

Qu. +: whether the Secretary of State for India 
is such an agent of the govt., that a contract with 
him in Council for the supply of goods for the 
Indian department is within the statute.—ROYSE 
v. BIRLEY (1869), L. R. 4 C. P. 296; sub nom. 
MANCHESTER ELECTION PETITION, ROYSE v. 
BrirLEy, 38 L. J. C. P. 203; 20 L. T. 7863; 17 
W. R. 827. 

Annotations :-—Apld. Tranton v. Astor (1917), 33 T. L. R. 

3883. Refd. He Gloucester Municipal Petn., Ford v. 

phate (1901), 84 L. T. 354; Cox v. Truscott (1905), 69 


. P. 174. entd. Kursell ». Timber Operators & Con- 
tractors (1926), 95 L. J. K. B. 569. 


219. At time of sitting & voting.J|—A 
simple order to insert a govt. advertisement in 
a particular issue of a newspaper is not a contract 
or agreement within the House of Commons 
(Disqualification) Act, 1782 (c. 45), & House 
of Commons (Disqualification) Act, 1801 (c. 52), 
& s. 2 of the former Act does not apply to 
contracts which have already been executed at 
the time of sitting & voting in the House.—+ 
TRANTON v. ASTOR (1917), 33 T. L. R. 383. = 

220. Contract assigned before election.] —_ te 
DaRTMouTH BorouGcH ELECTION PEtTITRON 
(1845), ] Bar. & Arn. 455. 

221. Contractor’s knowledge of disability.|— 
ROYSE v. BIRLEY, No. 218, ante. . 

222. Contract with Secretary of State for India.] 
—ROYSE v. BIRLEY, No. 218, ante. - 

223. -|}—A member of a ‘firm holding a 
contract with the Secretary of Atate for India 
in Council is, under House of Commons (Dis- 
qualification) Acts, 1781 (c. ¥5) & 1801 (c. 106) 
disabled from sitting & Vo¥ing in the House of 
Commons.—Re SAMUEL, 913] A. C. 514; 82 
= rf P.C. 106; 108 L. Ji'g96; 29 T. L. R. 429 
Annotation :—Refd. Forbes £, gamuel, [1913] 3 K. B. 708. 

224, —— Action tof. ‘penalties.|—-A member of 
the House of Comm/jng was a partner in a firm 
kict with the Secretary of State 
il for purchasing silver for the 
:—Held: (1) he had thereby 
ntract with a person or persons 
t of the public service within 
ns (Disqualification) Act, 1782 

ple. pes slam cine 


. : resp. was duly elected. 
5 cali Hoes Case (1858), 2 Pow. R. 
D. 188.—IR. 














for or on accou? 
House of Comme 


his 
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(c. 45), 8. 1, & was therefore disabled for sitting 

& voting in the House of Commons. 

Plitf., as a common informer, claimed penalties 
from deft. for having sat & voted in the House of 
Commons when incapacitated for so doing by 
reason of his interest in a govt. contract, contrary 
to the provisions of the House of Commons (Dis- 
qualification) Act, 1782 (c. 45). Two writs by 
other common informers against deft. for penalties 
for the same offence were issued prior to the writ 
in pltf.’s action :—Held: (2) it was not necessary 
for the maintenance of the action that pltf. should 
first have made oath under 21 Jac. 1, c. 4, that he 
believed in his conscience that the offence was 
committed by deft. within a year before action 
brought; (3) the action failed inasmuch as it was 
barred not only by the fact of the prior issue of 
the other writs for penalties, but also by the fact 
that pltf. had proceeded under House of Commons 
(Disqualification) Act, 1782 (c. 45), instead of 
under the House of Commons (Disqualification) 
Act, 1801 (c. 52).—ForsEs v. SAMUEL, [1913] 
3K. B. 706; 82L. J. K. B. 1185; 109 L. T. 599; 
29 T. L. R. 544. 

Annotations :—As to (1) Folld. Bird v. Samuel (1914), 30 
T. L. R. 323. efd. Tranton v. Astor (1917), 33 T. L. BR. 
383. Ae to (2) Folld. Bird v. Samuel (1914), 30 T. L. R. 
323. As to (3) Refd. Burnett v. Samuel (1913), 109 L. T. 
630; Bird v. Sainuel (1914), 30 T. L. R. 323. Generally, 
Mentd. Nichol v. Fearby, Nichol v. Robinson, [1923] 1 

K. B. 480. 

225. —— -] — Pltf. as a common informer 
brought an action for penalties under House of 
Commons (Disqualification) Act, 1782 (c. 45), 
which was applicable only to the Parliament of 
Great Britain. He alleged that deft. had sat & 
voted in the House of Commons when he was 
disqualified for so sitting & voting. Application 
having been made to amend by adding the right 
statute :—Held: pltf. having based his claim for 
penalties on the wrong statute the discretion of the 
court to amend ought not to be exercised in favour 
of a common informer suing for penalties.— 
BURNETT v. SAMUEL (1913), 109 L. T. 680; 29 
T. L. R. 583. 

226. -|—A Member of the House of 
Commons was partner in a firm which made a 
contract with the Secretary of State for India 
in Council for purchasing silver for the Indian 
currency. A common informer brought an action 
against the member for penalties, & alleged in the 
statement of claim that deft. was elected to 
Parliament on Jan. 10, 1910, & that he voted on 
various dates in 1912. In fact Parliament was 
dissolved on Jan. 10, 1910, & was again dissolved 
in Dec. 1910, & deft. was elected at a general 
election in Dec. 1910 :—Held: deft. had entered 
into a contract for or on account of the public 
service within House of Commons (Disqualifica- 
tion) Act, 1782 (c. 45), 8. 1; pltf. was entitled to 
an amendment of the date alleged in the statement 
of claim as the date of deft.’s election, & therefore 
pltf. was entitled to recover the penalties sued for. 
—BIRrp v. SAMUEL (1914), 30 T. L. R. 323. 
Annotation :—Folld. Tranton v. Astor (1917), 33 T. L. R. 


227. Contract with regimental colonel—Furnish- 
ing regiment with army clothing.|—A clothier who 
contracts with the colonel of a regiment to furnish 
the regiment with army clothing, is not thereby 
incapacitated by House of Commons (Disqualifica- 
tion) Act, 1782 (c. 45), from being elected as a 
Member to serve in Parliament.—THOMPSON v. 
PEARCE (1819), 1 Brod. & Bing. 25 ; 3 Moore, C. P. 
260; 129 BR. R. 632. 
annuum ‘—Refd. Tranton v. Astor (1917), 33 T. L. R. 











228. Contract for carriage of mails.] — The 
lessee of a railway from the Public Works Loan 
Comrs. in Ireland [who had taken possession to 
enforce charges] is not disqualified from being 
elected a Member of Parliament as a contractor 
either by reason of his being such lessee or by reason 
of his conveying mails on his railway under a con- 
tract with the Postmaster-General,—Re CiITy OF 
LONDONDERRY ELECTION PETITION (1860), Wolf. 
& B. 206. 

229. Simple order for newspaper advertise- 
ment.]—TRANTON v. ASTOR, No. 219, ante. 

Subscribers to war loan.|—See War Loan Act, 
1915 (c. 55). 

Purchasers of Treasury bills.|—-See Finance Act, 
1915 (c. 62), s. 26. 


G. Holders of Office under the Crown. 

See 6 Anne, c. 41,88. 25, 26 ; House of Commons 
(Vacation of Seats) Act, 1864 (c. 34); Re-election 
of Ministers Acts, 1919 (c. 2), s. 1, 1926 (c. 19); 
Law of Property Act, 1924 (c. 5), Sched. IT. (1). 

230. Office created after 1705.]—Re Norru 
BERWICK DISTRICT ELECTION PETITION (1775), 
2 Doug. El. Cas. 423. 

231. -|] — The office of Secretary of the 
Order of St. Patrick is an office of profit under the 
Crown under 6 Anne, c. 7.—Re FROME BOROUGH 
ELECTION PETITION (18538), 2 Pow. R. & D. 58; 
20 L. T. O. S. 295. 

232. ——.|—J. held the rank of captain in the 
Royal Artillery, & brevet-major in the army. 
In 1856 he received a regimental order to report 
himself to his superior officer at Enfield. He was 
then employed for twelve months as assistant 
superintendent of a Royal small arms factory 
at Birmingham. He was transferred to Iinfield, 
where he acted for twelve months in a similar 
capacity. He was lastly transferred to London, 
& assumed the command of a corps of armoury 
serjeants newly created. For these services he 
received pay in addition to his regimental pay. 
In 1859 he was elected Member for Harwich. 
& whilst still superintendent of the small arms 
factory in London, in command of the corps of 
armoury serjeants, he was re-elected :—Held: 
J. did not hold a new office or place of profit 
under the Crown within the disqualifying pro- 
visions of 6 Anne, c. 7.—He LL[ARWICH BOROUGH 
ELECTION PETITION (1866), 14 L. T. 380. 

Judges.|—See Supreme Court of Judicature 
(Consolidation) Act, 1925 (c. 49), s. 12 (2). 

Judicial officers in Scotland.|—See Parliament- 
ary Elections (Scotland) Act, 1733 (c. 16), 8. 4. 

County court judges.|—See County Courts Act, 
1888 (c. 43), 8. 8. 

Chairman or deputy chairman of London Quarter 
Sessions.]—-See Local Government Act, 1888 (c. 41), 
8. 42 (4). 

Recorder—For borough in which office held.]/— 
See Municipal Corporations Act, 1882 (c. 50), 
s. 163 (6). 

Registrar & officers in  bankruptcy.] — See 
Bankruptcy Act, 1883 (c. 52), s. 116. 

Barrister appointed to try municipal election 
petition.]|—See Municipal Corporations Act, 1882 
(c. 50), s. 92 

Commissioners of metropolitan police.]—See 
Metropolitan Police Acts, 1829 (c. 44), s. 18; 
1856 (c. 2), 5. 9. 

Corrupt practices commissioners.|—See Elec- 
tion Commissioners Act, 1852 (c. 57), . 1. 

Sheriff & sheriff substitutes in Scotland.|—See 
Sheriff Courts (Scotland) Act, 1907 (c. 51), s. 21. 

Commissioners & officers of excise.]—See 
Excise Management Act, 1827 (c. 53), 8. 8. ° 
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. 2: Sub-sect. 1.] 


Permanent paid officers of county councils.|— 
Local Government Act, 1888 (c. 41), s. 83 (18). 
Commissioners of Woods & Forests.|—See 
Crown Lands Act, 1851 (c. 42), s. 10. 
Charity commissioners.]——See Charitable Trusts 
Act, 1853 (c. 137), 8. 5. 
See, also, Ilouse of Commons (Disqualification) 
Acts, 1742 (c. 22); 1801 (c. 52), 8. 43 Civil List 
Audit Act, 1816 (c. 46}, s. 8; Government of 


India Act, 1858 (c. 106), ss. 4, 12, 64; Exchequer . 
& Audit Departments Act, 1866 (c. 39), 5.3; Air | 
Force Act, 1917 (c. 51), s. 4; Ministry of Trans- | 


port Act, 1919 (c. 50), s. 27. 


H. Infants. 
See 7 & 8 Will. 3, c. 25, s. 7, & generally, INFANTS, 
Vol. XXVITI., pp. 131 ef seq. 
288. Election void.J|—Re FLINTSHIRE ELECTION 
PETITION (1797), 1 Peck. 526. 
winnotation :—Refd. Pritchard v. Bangor Corpn. (1888), 58 
L. T. 502. 
J. Lunatics. 


See Lunacy (Vacating of Seats) Act, 1886 (c. 18), 
s. 2, & generally, LUNATICS, Vol. XX XITI., pp. 125 
et seq. 


K. Peers. 

234. Peer of Scotland’s eldest son—Representa- 
tion of Scottish county.|—The eldest son of a peer 
of Scotland is not eligible to represent a Scotch 
county in the Commons House of Parliament.— 
DAER (LORD) v. STEWART (1793), 8 Bro. Parl. 
Cas. 1; 3 BH. R. 405, H. L. 


L. Pensioners under the Crown. 

See 6 Anne, c. 41, ss. 24, 28; Crown Pensioners 
Disqualification Act, 1715 (c. 56); Pensioners 
Civil Liabilities Relief Act, 1869 (c. 15), 5. 1; 
Diplomatic Salaries Act, 1869 (c. 43), s. 17. 

235. Pension during pleasure—Paid to member’s 
wife.|— READING ELECTION CASE (1819), Corb. 
& D. 114. 


SEcT. 2.—-THE SPEAKER. 
Salary of Speaker.|—Sec House of Commons 
Officers Act, 1834 (c. 70), s. 1. 
Position on dissolution of Parliament.]—See 
House of Commons Offices Act, 1846 (c. 77), 8. 5. 
Duties with regard to money & other bills.]— 
See Parliament Act, 1911 (c. 13). 


SEcT. 3.—THE OFFICERS. 
Clerk & clerk’s assistant.|—See House of Com- 


saa (Offices) Acts, 1812 (c. 11), 8s. 16; 1856 (c. 1), 
s. 1. 


PARLIAMENT. 


Serjeant-at-Arms—Appointment of attendants.] 
—See House of Commons (Offices) Act, 1812 (c. 11), 
s. 15. 

286. ** Teller.’’]|—A Member of the House who 
acts as a teller on a division is not an “ officer of 
ae ee v. SALOMONS (1852), 3 Car. 

ir. 75. 


SrEctT. 4.- 


Admissibility as evidei 


athrpce EVIDENCE, Vol. 
XXII., p. 325, Nos. 


SECT. 
237. General rule. ” 
145 E. R. 117. ‘“O 
238. -| — W:TARTON (I * 
(1704), Colles, 270 .3 17 


f 





¢ 
Secr. &.—PUBLIC 

239. Presentation by m 
sary to deal with the qicuee - 
of petitions to the House or Commons or to the 
King in person, because the former has to be 
presented by a Member & the latter by the Home 
Office (LORD ALVERSTONE, C.J.).—PANKHURST v. 
JARVIS (1909), 101 L. T. 916; 74 J. P. 64; 26 
T. L. R. 118; 22 Cox, C. C. 228, D. C. 
bd —Refd. Despard v. Wilcox (1910), 102 T. T. 

240. Member refusing to present—Petitioner’s 
right of action.|—There is no right in a person 
desirous of petitioning the House of Commons 
to compel any particular Member of the House to 
present such petition, & no action will lie against 
any Member of the House for refusing to present 
such a petition.—CHAFFERS v. GOLDSMID, [1894] 
1 Q. B. 186; 63 L. J. Q. B. 59; TOL. T. 24; 
568 J.P. 212; 42 W. BR. 239; 10 T. L. R. 14; 38 
Sol. Jo. 11; 10 R. 19, D.C. 

Unlawful assembly of petitioners.| 
NAL LAW, Vol. XV., p. 710, No. 7679. 





See CRIMI- 


SEcT. 7.—COMMITTEES. 


Select committee—Power to administer ral 
See Parliamentary Witnesses Oaths Act, 1871 
(c. 83), 8. 1. 

Evidence before committee—Admissibility on 
criminal charge.|—-See CRIMINAL LAw, Vol. XIV., 
p. 408, No. 4283. i 
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Part IV.—Meeting, Prorogation and Dissolution. 


Sect. 1.—THE OATH OF ALLEGIANCE. 

See Parliamentary Oaths Act, 1866 (c. 19); 
Oaths Acts, 1888 (c. 46), ss. 1, 2, 5, 1909 (c. 39). 

See CONSTITUTIONAL Law, Vol. XI., pp. 498, 
499, Nos. 19-21. 

241. Failure to take oath—Recovery of penalty.] 
—The penalty of £500 “‘ to be recovered by action 
in one of Her Majesty’s Superior Cts. at West- 
minster ’’ which is imposed by the Parliamentary 
Oaths Act, 1866 (c. 19), s. 5, upon any Member 
of the House of Commons voting as such in the 
House or sitting during any debate after the 
Speaker has been chosen without having made 
& subscribed the oath thereby appointed cannot 
be recovered in an action by a common informer 
& can be sued for only by the Crown.—BRADLAUGH 
v. CLARKE (1883), 8 App. Cas. 354; 52 L. J. Q. B. 
505; 48 L. T. 681; 47 J. P. 405; 31 W. R. 677, 
H. L.; vrevsg. S. C. sub nom. CLARKE v. BRAD- 
LAUGH (1881), 7 Q. B. D. 88, C. A.3 subsequent 
proceedings sub nom. A.-G. v. BRADLAUGH (1885), 
14 Q. B. D. 667, C. A. 
annotations :—Mentd. Bradlaugh v. Gossett (1884), 12 

Q. B.D. 271; Dixon v, Farrer (1886), 35 W. R. 95; 

Charringtou Sclls Dale v. Mid. Ry. (1901), 11 Ry. & Can. 

Tr. Cus. au2 : Banbury v. Hank of Moutroal, (1918) A. CG. 

yeas, Oe, xpress Newspaper (1918), 88 

242. —_— ——— Whether penal clauses repealed 
by Statute Law Revision Act, 1875 (c. 66).]— 
The penal clauses of the Parliamentary Oaths Act, 
1866 (c. 19), are not repealed by above Act.— 
CLARKE v. BRADLAUGH (1881), 8 Q. B. D. 63; 51 
L. J. Q. B. 1; 46 L. T. 49; 46 J. P. 278; 30 
W. R. 53, C. A. 

.innotation :—Mentd. Jenkins v. G. C. Ry., [1912] 1 K. B. 1. 


SrcT. 2.—PROROGATION. 

See Prorogation Act, 1867 (c. 81). 

243. Effect of prorogation—On arrest by order 
or warrant of Parliament.|—PRITCHAKD’s CAs# 
(1665), T. Raym. 120; 83 E. R. 643; sub nom. 
PRICHARD’sS CASE, 1 Lev. 165; sub nom. LEF v. 


PRICHARD, 1 Sid. 245; sub nom. R. v. PRITCHARD, 
1 Keb. 887. 
Annotation :-—Refd. Danby’s Case (1681), Skin. 56. 

244. On judicial acts of House of Lords.]— 
If the prorogation is a supersedeas pou may take 
out execution without applying to the ct.; if it is 
not, we cannot grant the motion. What the 
Lords do in their judicial capacity, goes over from 
Session to Session, as matters below do from term 
to term (per CUR.).—WRIGHT v. GROVE (1723), 
Bunb. 131; 145 E. R. 621. 

245. On committal by House of Lords— 
For contempt.|—-PRITCHARD’S CasE (1665), T. 
Raym. 120; 83 E. R. 64; sub nom. PRICHARD’S 
CASE, 1 Lev. 105; sub nom. LEE v. PRICHARD, 1 
Sid. 245; sub nom. R. v. PRITCHARD, 1 Keb. 887. 
Annotation :-—Refd. Danby's Case (1681), Skin. 56. 

246. Right to discharge.|] — Prit- 
CHARD’S CASE (1665), T. Raym. 120; 83 E. R. 
64; sub nom. PRICHARD’S CASE, 1 Lev. 165: sub 
nom. LEE v. PRICHARD, 1 Sid. 245: sub nom. 
R. v. PRITCHARD, 1 Keb. 887, 

Annotation -—Consd. Danby’s Case (1681), Skin. 56. 

247. —— On impeachment by Commons.] 

-R. v. DANBY (EARL), No. 203, ante. 

248. Judicial notice of prorogation.]—The ct. 
ex officio ought to take notice of the beginning & 
end of prorogations & Sessions of Parliament.— 
R. v. WILDE (1670), 1 Lev. 296; 2 Keb. 686; 
T. Raym 191; 83 EB. R. 415. 

Annotation :-—Refd. Adcock v. Gill (1752), Say. 60. 

















Sect. 3.—DISSOLUTION. 

See Parliament Act, 1911 (c. 13), s. 7. 

Power to dissolve.|—See CONSTITUTIONAL LAw, 
Vol. XI., p. 514, No. 159. 

249. Effect of dissolution-—On committal by 
speaker.|—-PROTECTOR Vv. STREETER (1654), Sty. 
415; 82 H.R. 824. 

Annotation :—Refd. R. v. Paty (1704), 2 Ld. Raym. 11005. 

250. ——— On committal by House of Lords.] — 
R. v. DANBY (Ear), No. 203, ante. 


Part V.—The Legislative Work of Parliament. 


Siecr. 1.—PUBLIC BILLS. 
SUB-SECT. 1.—BILLS PASSED By COMMONS ONLY. 
251. General rule.|—RerGicipEs CasE (1660), 
5 State Tr. 947, 1029. 
Annotation -—Menti. Crosthwaite v. Gardner (1852), 18 


See, now, Parliament Act, 1911 (c. 13). 


SUB-SECT. 2.—THE ROYAL ASSENT. 
252. Necessity for..—ReGicipES Case (1660), 
5 State Tr. 947, 1029. 
ate rr g- Mentd. Crosthwaite v. Gardner (1852), 18 


|—See ConstiruTionaL Law, Vol. XI., 
p. 614, No. 160. 


253. How given.] — HowarD (QUEEN CATHE- 
RINE’S) CASE (1542), 1 State Tr. 445. 


Sect. 2.—PRIVATE BILLS. 
SUB-SECT. 1.—PARLIAMENTARY AGENTS. 


254. Liability for negligence — Non-compliance 
with standing orders—Failure due to misconstruc- 
tion.]|—A Parliamentary agent, entrusted with the 
passing of a local bill through Parliament, who puts 
a construction on an order of the House of Lords 
which is doubtful in its terms, such construction 
being different from that which is adopted by the 
standing orders committee & by the House, 
whereby it becomes necessary to abandon the 
bill, is not guilty of such gross negligence as to 
disentitle him to recover a remuneration for his 
labour in passing the bill through the House of 
Commons.—BULMER v. GILMAN (1842), 4 Man. & 
G. 108; 4 Scott, N. R. 781; 11 L. J.C. P. 174; 
6 Jur. 761; 134 HB. R. 45. : 
Annotation :—Mentd. Hunter v. Caldwell (1847), 11 Jur. 770. 
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Sect. 2.—Private bills: Sub-sects. 1, 2, 3 & 4, A.) 


255. Necessary proceedings— Duty to notify 
promoter’s solicitor..—-GaLE v. KITE (1886), 3 
T. L. R. 49. 

Advertisement of application to Parliament— 
Promotion of company—Liability for expenses. |— 
See COMPANIES, Vol. X., p. 1173, No. 8326. 

256. Recovery of fees--Agent subscriber to 
undertaking.|—-Where the agent employed in 
endeavouring to carry through Parliament a bill 
for making a railway, sued the chairman of a com- 
mittee of subscribers to the undertaking, for his 
work & labour, & expenses incurred as such agent, 
& it appeared that the agent himself was a sub- 
scriber to the undertaking :—Held: the action 
would not lie.—Ho.LmEs v. Hiaoins (1822), 1 
B.& C. 74; 2 Dow. & Ry. K. B. 196; 1L.J.0.8. 
K. B. 47; 107 B. R. 28. 

Annotations :—Refd. Lucas v. Beach (1840), 1 Man. & G. 
417; Reynell v. Lewis, Wyld v. Hopkins (1846), 4 Ry. & 
Can. Cas. 351 ; Wilson v. Curzon (1847), 15 M. & W. 532 ; 
Smith v. Archibald (1849), 14 L. T. O. S. 174. ‘ 
Wilson +. King (1834), 2 Cr. & M. 689 ; Chadwick v. Clarke 
(1845), 1 ©. B. 700; Day v. Sharp (1846), 7 L. T. O. S. 
62; Walstab v. Spottiswoode (1846), 10 Jur. 498 ; Boulter 
v. Peplow (1850), 9 CG. B. 498. 

Proof in winding up of company.|]—See 

cote Vol. X., pp. 1112, 1113, Nos. 7822, 
257. ——— By whom payable.] — (1) The Par- 

liamentary agent, though nominated by the law 

clerk, has in the absence of any agreement a 

right to be paid his bill by the trustees directly, 

a not through the law clerk who nominated 





(2) A claim by a Parliamentary agent to par- 
ticipate in the profits of a solr.’s bill was rejected 
as no such agreement was proved to have been 
ee eee v. LeESs (1856), 25 L. J. Ch. 
* 258. Right to participate in solicitors 
costs.|— RipGway v. LEEs, No. 257, ante. 

Lien on books & papers.|— See LIEN, Vol. 
XXXII., p. 251, No. 366. 

.]|—See House of Commons Costs Taxation 
Act, 1847 (c. 69). 











SUB-SECT. 2.—SOLICITORS. 

See, generally, SOLICITORS. 

259. Taxation of costs.]—No jurisdiction for 
taxing a solr.’s bill of costs for obtaining an Act 
of Parliament. 

In the House of Lords great difficulty has 
frequently occurred from not knowing how 
directly to tax a solr.’s bill. Under the recog- 
nisance the effect has certainly been obtained ; & 
the Ifouse has sometimes called in the assistance 
of a master, to determine what the amount ought 
to be ; but that has been considered only as putting 
in force the recognisance; not as a taxation, 
independant of that, by virtue of any inherent 
authority, possessed by the House. It must be 
admitted, that there is a great difference between 
the costs of a solr., attending the House of Lords 
in a cause, & the costs of soliciting a bill; which 
any one may do. Is there any instance of the 
taxation of such a bill as this, where the party has 
done no business in any cause as solr.? At 
earigae I think I have no authority to order it ; 

ut I will look into the cases (Lorp Expon, C.).— 
Ez p. WHEELER (1814), 3 Ves. & B. 21; 35 BE. R. 
387, L. C. 

260. Gross overcharges.] — House of 
Commons Costs Taxation Act, 1847 (c. 69), does 
not deprive this ct. of its jurisdiction to order 





PARLIAMENT. 


taxation of a solr.’s bill of costs for Parliamentary 
business. To entitle a client to an order for 
taxation of his solr.’s bill of costs after the expira- 
tion of twelve months from its delivery, he must 
show either pressure, or gross overcharge amount~- 
ing to what this ct. designates as fraud. But it 
is not necessary to show both. 

Taxation of a solr.’s bill for Parliamentary 
business ordered, under Solicitors Act, 1848 (c. 73), 
s. 37, upon a petition presented more than twelve 
months from the delivery of the bill, on the ground 
of gross overcharges, amounting to what this ct. 
designates as fraud, coupled with misrepresenta- 
tion by him in accounting for one of the items 
overcharged, notwithstanding the client knew of 
the circumstances, & had another legal adviser, 
within a month of the delivery of the bill, & might 
reasonably have availed himself of these circum- 
stances to present his petition within the twelve 
months.—Re STROTHER (1857), 3 K. & J. 518; 26 
L. J. Ch. 695; 30 L. T. O. S. 68; 3 Jur. N.S. 
736; 5 W. R. 797; 69 E. R. 1214. 

Annotation :-—Consd. Re Baker, Lees, [1903] 1 K. B. 189. 

261. Scale.]|——The costs of & connected 
with the preparation & making of a provisional 
order under the Light Railways Act, 1896 (c. 48), 
are taxed on the Chancery, & not the Parliamentary 





' scale. 


Semble: the deposit of plans ought to be made 
by post, & the cost of personal service will not be 
allowed, except under special circumstances.— 
Re P. (A SouictTor) (1909), 53 Sol. Jo. 7385, C. A. 

262. Recovery of fees & expenses — Right to 
payment out of deposit or bond.!—A solr. was 
employed in the promotion of a railway & in 
obtaining the Act for its incorporation. He was 
then appointed solr. of the co., & was employed in 
obtaining two other Acts by which the scheme 
was amended & fresh powers granted. The 
undertaking proved abortive, & the railway was 
never constructed. A warrant of the Board of 
Trade was obtained under Railways Abandonment 
Act, 1869 (c. 114), for the abandonment of the 
railway, which contained the usual clause that the 
bond which had been given for the completion of 
the railway should be assets of the co. :—Held: 
the costs of the solr. incurred in getting up the co., 
&, after its incorporation, in obtaining the subse- 
quent Acts, were costs incurred on account of the 
promotion of the co. within Railways Abandon- 
ment Act, 1869 (c. 114), s. 5, & ought not to be 
paid out of the bond.—He Barry Ry. Co. (1876), 
4 Ch. D. 315; 46 L. J. Ch. 206; 386 L. T. 125; 25 
W. R. 201, C. A. 

263. -|}— Where the undertaking, 
authorised by Parliament, of a tramway or other 
co. has been abandoned, all the creditors of the 
co., including the solr. or Parliamentary agent, 
concerned in the promotion of the bill in Parlia- 
ment, are, as between themselves & the depositors, 
entitled, under Parliamentary Deposits & Bonds 
Act, 1892 (c. 25), s. 1 (1), (2), to be paid out of the 
Parliamentary deposit in priority to the depositors. 
But, in a case in which the co. was a paper co., 
that is, a co. which never had any existence beyond 
statutory incorporation, & there was a contest 
between several claimants to the deposit, including 
the solr. & Parliamentary agent who had been 
instrumental in obtaining the passing of the co.’s 
Act :—Held: none of claimants were entitled to 
rank as creditors.—Re MANCHESTER, MIDDLETON 
& Disrricr TRAMWAYS Co., [1893] 2 Ch. 6388; 62 
L. J. Ch. 752; 41 W. R. 631; 9 T. L. R. 848; 87 
Sol. Jo. 356 ; 3 R. 533 ; sub nom. Re MANCHESTER, 
MIDDLETON & District Tramway Co., Ea p. 
BARNARD, Ex p. ASHBY, Hx p. HANLy, Ee p. 








Part V.—TIHE LEGISLATIVE WoRK OF PARLIAMENT. 


GLOBE INDUSTRIAL & GENERAL Trust CoRPN., 
Lrp., 68 L. T. 820. 

264. ——— Solicitors employed by promoter of 
company—Liability of company—Implied promise 
to pay on taxation.|—A co. was being promoted 
for the building of a railway, & for the purchase, 
in connection therewith, of a certain canal. ‘The 
promoters & a firm of solrs. came to an agree- 
ment, afterwards adopted by the co., by which 
the solrs. consented to give their services gratis 
‘‘in the event of the application to Parliament 
failing, or the capital not being raised,” but in 
the event of these two conditions being fulfilled, 
there were to be paid the customary professional 
charges for work done. An Act of Parliament was 
obtained incorporating the co., & providing for 
the transfer to it of the canal, & authorising the 
construction of the railway. The capital was not 
to exceed eight million pounds, & the co. was 
authorised to resolve that the canal undertaking 
& capital necessary for it should be a separate 
undertaking, with a separate capital. This course 
was adopted by the co., & the canal capital fixed 
at one & a quarter millions. This amount was 
raised, but the rest of the capital of the co. was 
not raised. In an action by the solrs. to recover 
the customary professional charges for work done 
by them :—Held: the raising of the canal capital 
was not a raising of ‘‘ the capital,’’ & the condi- 
tions of the contract made between the promoters 
& the solrs. not having been fulfilled, the solrs. 
were not entitled to succeed in the action.— 
NICHOLS v. NORTH METROPOLITAN RaAILway & 
CANAL Co. (1894), 71 L. T. 836, C. A.; affd. 
(1896), 74 L. T. 744, H. L. 

265. ——— Solicitor employing Parliamentary 
agent — Solicitor’s fees only recoverable.|—A 
solr., who employs a Parliamentary agent in 
passing a bill through Parliament but acts in 
some instances by himself & not through the 
agent, can only be allowed to charge for his ser- 
vices as a solr., & cannot claim fees as a Parlia- 
mentary agent, even in cases in which he may have 
acted without the aid of the Parliamentary agent. 
—Re WALTERS (1845), 9 Beav. 299; 1 New 
Pract. Cas. 288; 5 L. T. O. S. 342; 50 EH. R. 359. 
Annotation :—-Mentd. Re Grant, Bulcraigz, [1906] 1 Ch. 124. 

266. Solicitor acting as Parliamentary 
agent—Agent’s fees only recoverable.|—-Where a 
bill of costs delivered by a Parliamentary agent, 
who is likewise a solr., relates exclusively to busi- 
ness done by him in the capacity of a [Parlia- 
mentary agent, & not in that of a solr., the bill 
cannot be referred for taxation under Solicitors 
Act, 1843 (c. 73).—Re Baker, LEES & Co., [1903] 
1K. B. 189; 72 L. J. K. B. 186; 87 L. T. 662; 
a ae R. 246; 19 T. L. R. 118; 47 Sol. Jo. 148, 





.|—See COMPANIES, Vol. X., pp. 1111-1113, 
Nos. 7820, 7824, 7828, 7832, 7834. 

267. Compliance with standing orders—Duty to 
ensure.|—It seems to be the business of the solr. 
for a private Act of Parliament, to take care that 
the standing orders of the House of Commons are 
complied with, even though they relate to maps, 
plans, etc. 

It seems, that although the maps, ctc., of an 
engineer may be incorrect, yet he is entitled to a 
remuneration for journeys made respecting them. 
ae v. Hiaains (1822), 1 L. J. O. S. K. B. 


| 3.—PLANS. 


268. Deposit of plans.|——Re P. (A SoLiciTor), 
No. 261, ade. 
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269. Recovery of engineer’s charges —- Though 
Pe incorrect.|—-TayLor v. Hiaains, No. 267, 
ante. 

270. -]|—Comrs. for supplying a town with 
water executed the works authorised by their 
Act, & supplied the district to which their powers 
extended. Tighteen years after they were in- 
corporated complaints were made of the insuffi- 
ciency of the supply, & their engineer reporting 
that any extension of the existing works would 
be insufficient, & recommending that a supply 
should be obtained from the S. Brook, a source to 
which the powers of their Act did not apply, & 
which would be sufficient for the supply, not only 
of the town, but also of several adjacent villages, 
it was resolved by a committee of management 
of the co. to apply to Parliament for powers to 
make works to render the S. Brook supply avail- 
able, & they issued a prospectus for an addi- 
tional capital of £90,000, & their views being 
approved & adopted at a special general meeting 
of the co., they employed their engineer to make 
plans pursuant to the standing orders of the House 
of Commons, which he accordingly did, & had 
them lithographed. The municipal corpn. of the 
town afterwards became the purchasers, under 
an Act of Parliament, of the works of the co., & 
liable to pay their debts :—Held: the engineer 
was entitled to recover against the corpn. his 
charges for preparing the Parliamentary plans.-— 
BATEMAN v. ASHTON-UNDER-LYNE CORPN. (1858), 
3 H. & N. 323; 27 L. J. Ex. 458; 31 L. T. O.S. 
299; 22 J. P. 498; 6 W. R. 829; 157 EH. R. 
494, 

Annotations :—Mentd. Maunsell ». Mid. G. W. Ry. (of Ire- 
Jand) & G. N. & W. (of Ireland) Ry. (1863), & L. T. 347; 
Taylor v. Chichester & Midhurst Ry. (1867), L. R. 2 
Exch. 356; Pickering v. Ilfracombe Ry. (1868), L. R. 
3 C. P. 235; A.-G. v. G. BE. Ry. (1879), 11 Ch. 1. 449 ; 
Dartford Union Grdns. v. Trickott (1888), 59 L. T. 754. 
Whether plans binding—Incorporated in Act.]— 

See RAILWAYS ; TRAMWAYS & LIGHT RAILWAYS. 





SUB-SECT. 4.—-DEPOSIT OF MONEY. 
A. Nature and Purpose. 


See Parliamentary Deposits Acts, 1846 (c. 20), 
p. 1892 (c. 27), R. 8S. C., Ord. 50, r. 6. 

271. Deposit of borrowed money—Contract for 
repayment.!|—A bank agreed with the promoters 
of a railway bill to deposit the Exchequer bills 
required to be deposited in Chancery by the 
Standing Orders of the House of Commons & it 
was agreed that the projectors should withdraw 
the bill at the third reading, unless the deposit 
should then have been repaid to the bank :— 
Held: (1) there was nothing illegal or aneat f 
to public policy in this arrangement; (2) a bill 
would lie to compel the persons in whose names 
the Exchequer bills were invested to restore them 
to the bank.—Scorr v. OAKELEY (1864), 33 Beav. 
501; 4 New Rep. 5; 33 L. J. Ch. 612; 10 L. T. 
322; 28 J. P. 328; 10 Jur. N. 8S. 431; 12 W. R. 
728; 55 BE. R. 462; affd., 4 New Rep. 258, L. JJ. 

272. ——On rejection of bill.) — The 
committee of a projected railway co. agreed to 
subscribe for a certain number of shares, in order 
to comply with the Standing Orders of the House 
of Commons, stipulating, at the same time, that 
in the event of the project failing, they were to 
receive the amount so subscribed in full, without 
any deduction :—Held: such agreement was a 
fraud on the House of Commons, & therefore the 
stipulation for the repayment in full of the sum 
subscribed was void.—CLEMENTS v. Bow#s (1853), 
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Sect. 2.—Privaie bills: Sub-sect. 4, A., B. & C.J 


1 Drew. 684; 1 Eq. Rep. 553; 22 L. J. Ch. 1022 ; 
ae T. O. S. 278; 1 W. R. 442; 61 E. R. 
Annotations :—Mentd. Stupart v. Arrowsmith (1856), 3 

Sm. & G. 176; Williams v. Page (1858), 24 Beav. 654 ; 

Hallows v. Fernic (1868), 3 Ch. App. 467; Ward v. Sitting- 

bourne & Sheerness Ry. (1874), 9 Ch. App. 490, n. 

273. Before payment of creditors.|— 
The principle of demanding a deposit is that it 
should stand as a security for the claims of creditors 
in case the work was not proceeded with during 
the period allowed for the completion of the work. 
Those creditors are entitled to come upon the 
deposit, & the policy of the legislature is that 
some one outside the railway co. should provide 
the security for any claims which had been created. 
That being so, it is clearly wltra vires for a railway 
co. to make a promise to repay the deposit out 
of their assets before the question whether or not 
there are any creditors had been decided (CHAN- 
NELL, J.).—HOARE v. PLYMOUTH & NORTH DEVON 
Direct Ry. Co. (1904), 21 T. L. R. 165. 

274, —— Promotion of further bills before 
repayment.|—-CUTBILL v. SHROPSHIRE Ry. Co. 
(1891), 7 T. L. R. 381. 

275. ——— —— Extension of operations before 
repayment.|—-BEECHAM v. LASTINGHAM & ROSE- 
DALE Liagutr Ry. Co., [1907] W. N. 101. 

276. Deposit not company’s general assets.] — 
A Parliamentary deposit forms no part of the 
assets of the co.—Re UxBRIDGE & RICKMANS- 
WORTH Ry. Co. (1890), 43 Ch. D. 5386; 59 L. J. 
Ch. 409; 62 L. T. 347; 38 W. RR. 644, C. A. 

277. But for payment of creditors.]— 
The liquidator cannot be allowed out of the 
deposit any costs beyond those proceedings taken 
by him in reference to the application of the 
deposit. 

‘hen a tramway co., which has been autho- 
rised to construct tramways by a provisional 
order of the Board of Trade, made under Tram- 
ways Act, 1870 (c. 78) & afterwards confirmed by 
an Act of Parliament, has failed to construct the 
authorised tramways within the time limited for 
the purpose, & has been ordered to be wound 
up, the ct. has not, under Board of Trade Rules, 
1886, r. 22, jurisdiction to order the liquidator’s 
general costs of the liquidation to be paid out 
of the deposit made, in pursuance of Tramways 
Act, 1870 (c. 78), s. 12, prior to the issue of the 
provisional order.—-Re COLCHESTER 'TRAMWAYS 
Co., [1893] 1 Ch. 809; 62 L. J. Ch. 248; 67 7. T. 
846; 41 W. R. 169; 87 Sol. Jo. 80; 3 R. 168. 
Annotations :—Folld. Turpin v. Somerton Tram. Co., [1900] 

W. N. 94. Refd. Re Manchester, Middleton & District 

Tram. Co., [1893] 2 Ch. 638. 

278. ——.|—By an Act for a _ public 
undertaking it was provided that if within a 
certain time the undertaking should not be com- 
pleted or half the capital paid up & expended on 
the work, the deposit made in pursuance of the 
Standing Orders of the House of Parliament 
should be forfeited to the Crown, or, in the dis- 
cretion of the ct., if the co. was insolvent & had 
been ordered to be wound up, should wholly or 
in part be applied as assets of the co. for the 
benefit of the creditors. The co. was ordered 
to be wound up on the ground of inability to pay 
its debts:—Held: the deposit was to be re- 
sorted to so far only as was necessary for paying 
creditors, & no order could be made for applying 
any part of it as assets of the co. until it was 
ascertained in the winding-up that there were 
debts which could ‘not be paid by means of calls 
on the shareholders.—Re BRADFORD TRAMWAYS 

















PARLIAMENT. 


Co. (1876), 4 Ch. D. 18; 46 L. J. Ch. 89; 35 

L. T. 827; 25 W. R. 88, C. A. 

Annotations :—Apld. Lowestoft, Yarmouth & Aouthwold 
Tram. Co. (1877), 6 Ch. D. 484; ReB gham & Lich- 
field Junction Ry. (1885), 28 Ch. D. 652. Consd. Re 
Uxbridge & Rickmansworth Ry., Way's Case (1890), 43 
Ch. D. 536. Distd. Hx p. Bradford & District Tram. 
Co., [1893] 3 Ch. 463. 

279. ||—A railway co. in 1873 
obtained an Act of Parliament authorising them to 
construct a branch line, the Parliamentary deposit 
being paid by B. who was the principal pro- 
prietor in the co., & the Act containing the usual 
provisions for return of the deposit, if, as hap- 
pened, the requirements of the Act were not 
complied with. In 1875 a receiver of the branch 
undertaking was appointed, & in 1876, an Act was 
obtained, extending the time for completion of the 
line to May, 1881. In 1880 an Act was obtained 
for the abandonment of the undertaking, providing 
that rights to compensation should not be affected 
thereby, & that subject to such rights, & the 
protection of the co.’s creditors, the ct. might 
order the deposit money to be repaid to the per- 
sons named in the Parliamentary warrant. There 
were no creditors’ claims in respect of the branch 
undertaking, but the costs of the Act of 1876 & 
the abandonment Act were owing to B. who had 
paid them, & the general creditors of the co. had 
large claims. On the application of B. as repre- 
senting the persons named in the warrant, for the 
payment to him of the deposit money :—Held: 
the deposit money had become part of the 
general assets of the co., & must be applied for 
the benefit of the general creditors.—Re MAN- 
CUESTER & MILFORD Hy. Co. (1881), 45 L. T. 
129. 

280. }— By a special Act of 1885 
a tramway co. was authorised to construct a tram- 
way & a deposit was ordered to be paid. The 
Parliamentary Deposits & Bonds Act, 1892 (c. 27), 
s. 1, provided that where in pursuance of any general 
or special Act of Parliament moneys had been 
deposited ‘‘ to secure the completion by any co.” 
of any undertaking authorised by Parliament, & 
the undertaking had ‘‘ not been completed ”’ within 
the time limited in that behalf, the deposit fund 
should be applied towards compensating land- 
owners &, in the case of a tramway co., the road 
authorities, & subject thereto, if, among other 
things, a receiver had been appointed, or the 
undertaking had been abandoned, for the benefit 
of the creditors of the co. The special Act of 1885 
contained a substantially similar provision as to 
the application of the deposit fund if the co. did 
not complete the tramway within the time limit. 
In 1904, when the tramway had not been completed 
& before the expiration of the pcriod for com- 
pletion, a receiver of the undertaking of the co. 
was appointed & the uncompleted tramway was 
acquired by the London County Council under the 
powers of a special Act:—Held: both under 
the special Act of 1885 & under the general Act the 
deposit was pee to secure the completion of the 
undertaking by the co. &, inasmuch as that event 
could never happen by reason of the transfer of the 
undertaking, the time had passed within which 
the co. could complete ; & there had been an 
abandonment of the undertaking by the co. ; con- 
sequently that the deposit moneys paid under the 
special Act of 1885 were applicable for the benefit 
of the creditors of the co. subject to the prior 
claims, if any, of the landowners & road authori- 
ties —Re PEcKHAM, DULWICH & CRYSTAL PALACE 
TRAMWAYS BILL, [1910] 2 Ch.1; 79]. J. Ch. 461 ; 
102 L. T. 689; 74 J. P. 266; 54 Sol. Jo. 458: 
8 L. G. R. 571, C. A. 
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B. Investment. 


See Parliamentary Deposits Acts, 1846 (c. 20), 
1892, c. 27; R.S.C., Ord. 55, r. 6. 

281. Permissible investment—Exchequer Bills.] 
—Exchequer bills are govt. securities within 1 
& 2 Vict. c. 117.—E2z p. Soutu Eastern Ry. Co. 
ee 9 Jur. 650. 








Or appointed stocks.|— Wherc, 
by the prayer of a petition, the required Parlia- 
mentary deposit of a railway co. is sought to be 
invested in Exchequer bills, the ct. will give the 
partics liberty to lay out the same in any of the 
Parliamentary stocks appointed by the Accountant 
Gencral, or in Exchequer bills from time to time, as 
may be most convenient to the parties.—Re 
MANCHESTER, HUDDERSFIELD & GREAT GRIMSBY 
Ry. Co. (1846), 4 Ry. & Can. Cas. 204. 

2 Bank annuities.|—In 1 & 2 Vict. 
c. 117, the term government securities will include 
new £3 56s. per cent. bank annuities. The ct. will 
not allow a railway co. to retain any option after 
the order for investment as to the fund in which, 
or the time when, the moncys arc to be invested. — 
Ez p. NEWPORT, ABERGAVENNY & HEREFORD Ry. 
Co. (1847), 11 Jur. 160. 

_ 284. -}—A sum of money deposited 
in the Bank of England pursuant to 9 & 10 Vict. 
c. 20 1s not cash under the control of the ct. within 
the meaning of the Order of Feb. 1, 1861, & can 
only be invested in consolidated or reduced bank 
annuities, or in govt. securities, as provided by 
9 & 10 Vict. c. 20, 8. 4.—Ea p. Great NORTHERN 
Ry. Co. (1870), L. R. 9 lq. 274. 

Annotation :-—Refd. Ite Wilkinson’s Estate (1870), L. R. 9 


tq. 343 


_ 285. India stock.] — Although India stock 
is not one of the securities mentioned in the statute 
9 & 10 Vict. c. 20, s. 4; or in Lands Clauses 
Consolidation Act, 1845 (c. 18), s. 70, the ct. will 
allow railway Parliamentary deposits to be 
invested in that stock.—Re SouTHWOLD RAILWAY 
Co.’s BILL, Hx p. DEposirors (1876), 1 Ch. D. 
6973 45 I. J. Ch. 800; 24 W. I. 293; sub nom. 
RE SovurHwo_p Rattway Co.’s Brin, Ex p. 
HWASTON, 34 L. T. 56. 

286. Investment by broker.}—- On application 
for the interim investment of Parliamentary 
deposits paid into ct. under 9 & 10 Vict. c. 20, 
the ct. will permit the brokers of petitioners to be 
named in the order directing the investment if 
it appear that a saving of expense will thereby 
accrue to petitioners.—Ke p. WEST RiDING OF 
YORKSHIRE Ry. Co. (1876), 34 L. T. 168. 

2 -] — An application by the promoters 
of certain new railways, that the Parliamentary 
deposits might be invested by a private broker, 
who offered more advantageous terms than the 
Paymaster General’s broker, was acceded to.— 
Re Wesr Riping & LANCASHTRE RaILways 
UNDERTAKING (1876), 24 W. R. 357. 

Annotation :-—N.F. Ex p. Bolton Junction Ry. (1876), 24 

W. XR. 451. 

288. -}—An application by the  pro- 
moters of a new railway, that the Parliamentary 
deposit might be invested by a private broker, who 
offered more advantageous terms than the Pay- 
master General’s broker, was refused.—I?e BOLTON 
TRAMWAYS ACT (1876), 34 L. T. 230; sub nom. 
Lx p. Bouton JUNCTION Ry. Co., 24 W. BR. 451. 




















C. Repayment. 


See Parliamentary Deposits Act, 1846 (c. 20), 
8.5; Parliamentary Deposits & Bonds Act, 1892 
(c. 27); Standing Orders of the House of Lords 
(Private Business), 1911, No. 115; Standing 
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Orders of the House of Commons (Private Busi- 
ness), 1911, No. 158a. R.S. C., Ord. 55, r. 6 

289. Application for—By petition.|—-An appli- 
cation for payment out of ct. of money deposited 
under 9 & 10 Vict. c. 20, should be by petition.— 
Re Acton & BRENTFORD Ry. Co., Re LONDON, 
CHATHAM & DOVER Ry. Co. (1884), 1 T. L. R. 180. 

290. ———_ ——— Petition bearing seal of company 
—Payment to company’s solicitor.|—A petition for 
payment of the Parliamentary deposit to the 
solr. of a railway co., if sealed with the common 
seal is sufficient authority, & a power of attorney 
is unnecessary. But the ct. will not act upon any 
other documents not being part of the petition, 
although sealed with such common seal.— 
Re DarrmoutH & TorBay Ry. Co. (1861), 9 
W. R. 609. 

291. In Long Vacation.]—An Act au- 
thorising the execution of part of the under- 
taking proposed by a railway bill, the rest being 
abandoned, provided for the return to the pro- 
moters of a part of the deposit. The Act passed 
so lately that no application could be made to the 
ct. before the Long Vacation :—Held: the obtain- 
ing payment of this sum out of ct. was vacation 
business.—Re WIGAN JUNCTION RAILWAYS ACT, 
ie (1875), 10 Ch. App. 541; 44 L. J. Ch. 774, 





292. Jurisdiction of court to order — Order 
restrained by court.|—Where one of the judges of 
the Ct. of Ch. has made an order on petition for 
the payment out of ct. of moneys deposited by the 
committee of management of a railway co. under 
the standing orders of the House of Commons, one 
of the other judges of the ct. has jurisdiction, upon 
bill filed, to grant an injunction to restrain the 
committce from receiving the money.—CASTEN- 
DIECK v. DE Burau (1846), 4 Ry. & Can. Cas. 386 ; 
15 L. J. Ch. 425, L. C. 

293. ———- On withdrawal of bill — Certificate 
signed by Deputy Speaker.]—An order can be made 
for the return of a Parliamentary deposit on the 
withdrawal of a railway bill, under 9 & 10 Vict. 
c. 20, s. 5, upon production of a certificate signed 
by the Deputy Speaker of the House of Commons 
in the Speaker’s absence.—Hz p. STOCKSBRIDGE 
RAILWAY BILy (1866), L. R. 2 Hq. 364; 12 Jur. 
N.S. 465; sub nom. Re STOCKBRIDGE Ry. Co., 14 
W. R. 826. 

294. ——— On partial withdrawal of bill—Repay- 
ment of part of deposit..—When a deposit has 
been paid into ct. under the Standing Orders of 
Parliament in respect of several undertakings 
comprised in one bill, & the bill is subsequently 
withdrawn as to some only of the undertakings, 
the promoters cannot, upon certificate of such 
withdrawal, procure at once the payment out of 
ct. of so much of the deposit as is attributable to 
the abandoned undertakings.—Re ABERYSTWITH 
& WELCH CoAST RAILWAYS (1861),3 DeG. F. & J. 
201; 30 L. J. Ch. 674; £ L. T.537; 7 Jur. N.S. 
564; 45 KB. RR. 855, L. JU. 

295. On passing of bill—Proof by Queen’s 
Printer’s copy of Act—In lieu of chairman’s 
certificate.| Itc YARMOUTH & VENTNOR Ry. Co., 
[1871] W. N. 236. 


Annotation :—Mentd. A.-G. v. Bournemouth Corpn. (1902), 
46 Sol. Jo. 586. 


296. On stoppage of bill.|—-The promoters 
of a railway co. paid their deposit into ct. under the 
Railways Construction Facilities Act, 1864 (c. 121), 
upon obtaining the usual certificate of the Board of 
Trade. The bill had passed through the House of 
Commons, & had passed the first reading in the 
House of Lords; but no further progress could be 
made, in consequence of the es of the House 
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Sect. 2.—Private bills: Sub-sect. 4, C. & D.]) 


requiring certain stages to be passed at an earlier 
period of the session :—Held: although this case 
was omitted from the Railways Construction 
Facilities Act (c. 121), the ct. had power to make 
the order.——Re WIDNES Hy. Co. (1872), L. R. 15 
Eq. 108; 42 L. J. Ch. 352; 21 W. R. 241. 
Annotation :—Reld. Re Popwar Life Assce., [1909} 1 Ch. 80. 


297. —— -|—Re CENTRAL LONDON RatL- 
WAY Bix, [1901] W. N. 177. 

98. On termination of session.) —A 
Railway Co. whose bill, at the close of a session 
of Parliament, was before a Committee of the House 
of J.ords sought, by petition, to get the deposit, 
lodged by them in the Bank of England, previously 
to such session, paid out to one of the five directors 
in whose names the deposit had been made :— 
Held: this case came within the alternative con- 
tained in 1 & 2 Vict. c. 117, 58.4; & the order was 
made for payment to the five directors, it not 
appearing that the one director named in the 
prayer of the petition had been legally appointed 
to receive it.—e LONDON & PorTrsMOUTH DIRECT 
Ry. Co., Ha p. WILKINSON (1845), 4 Ry. & Can. 
Cas. 78. 

299. ——— At expiration of time for completion 
of works.|—Under Parliamentary Deposits & 
Bonds Act, 1892 (c. 27), s. 1, the ct. has no juris- 
diction to make an order for the repayment of a 
Parliamentary deposit until the time limited for 
the completion of the co.’s undertaking has expired, 
even though the co.’s compulsory powers for the 
purchase of land have expired, & they have raised 
no capital & have taken no steps to acquire land, 
& have passed a resolution to abandon the under- 
taking.—va p. CHAMBERS, [1893] 1 Ch. 47; 62 
L. J. Ch. 78; 67 L. T. 647; 41 W. R. 170; 37 
Sol. Jo.47; 3R.118. 

Annotations :—Expld. Re Peckham, Dulwich & Crystal 
Palace Tramways Hill, {1910} 2 Ch. 1. Refd. Re Hull, 
Barnsley & West Riding Junction Ry. Bill (1893), 37 
Sol. Jo. 477. 

300. ——- On abandonment of undertaking— 
Without special abandonment Act.|—Where the 
usual deposit has been paid into ct. under 9 & 10 
Vict. c. 20, in furtherance of a special Act subse- 
quently passed authorising the construction of a 
railway, & the undertaking is afterwards abandoned, 
the deposit can be dealt with by the ct. under 
Parliamentary Deposits & Bonds Act, 1892 (c. 27), 
s. 1, without a special abandonment Act being 
obtained.—f2e TORRINGTON & OKEHAMPTON RAIL- 
WAY BIt1, [1907] 1 Ch. 186; 76 L. J. Ch. 175. 

301. Evidence of abandonment.|— 
Promoters of a tramway applied for a return of 
the Parliamentary deposit on the ground that the 
undertaking had been abandoned, & the powers to 
make the tramway had determined :—Held: the 
proper evidence of the abandonment & cesser of 
the powers was a notice published in the London 
Gazette pursuant to Tramways Act, 1870 (c. 78), 
s. 18, & other evidence thereof could not be 
accepted.—_Re DUDLEY & KINGSWINFORD TRAM- 
WAYS Co. (1893), 63 L. J. Ch. 108; 69 L. T. 711; 
42 W. R. 126; 8R. 6. 


Annotation :--Qverd. A.-G v. Bournemouth Corpn., [1902] 
2 Ch. 714. 


302. ——- ——- ———.]—_(1) In Tramways Act, 
1870 (c. 78), 8. 18, which provides that the powers 
of promoters under a provisional order shall cease 
‘if within one year from the date of the order the 
works are not substantially commenced,”’ the term 
** works ’’ means physical works actually executed. 

A corpn., who had obtained a provisional order 
for the construction of electric tramways, had done 
no work within the year on the tramway itself, but 
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had purchased land for offices & a generating 
station, & had entered into binding contracts for 
the supply of electric cars & for the supply & 
installation of dynamos & electric machinery :— 
Held: the works had not been substantially 
ie eaaa aa within Tramways Act, 1870 (c. 78), 
s. 18. 

(2) Tramways Act, 1870 (c. 78), s. 18, also pro- 
vides that ‘‘a notice, purporting to be published 
by the Board of Trade, in the Gazetie to the effect 
... that the work has not been substantially 
commenced . .. shall be conclusive evidence for 
the purposes of this sect. of such . . . non-com- 
mencement ”’ :—Held: in the absence of such a 
notice, other evidence of the non-commencement 
of the works was not excluded.—A.-G. v. BOURNE- 
MOUTH Corpn., [1902]2 Ch. 714; 71 L. J. Ch. 730 ; 
S87 L. T. 262; 51 W. R. 129; 18 T. I. R. 744; 46 
Sol. Jo. 648, C. A. 

303. Certificate of chairman of House of Lords 
Committees—Proof of signature.|—Signature of 
chairman of Committees of House of Lords to a 
certificate under 9 & 10 Vict. c. 20, 5. 5, must be 
proved.—Re PARLIAMENTARY Deposits ACT, 
1846 (1854), 2 W. R. 614. 


D. To Whom paid. 


304. Promoters.}]—— An injunction had been 
obtained, restraining the members of the managing 
committee of a railway co. from obtaining payment 
of the deposit out of ct. on account of alleged mis- 
conduct on the part of the committee. It after- 
wards appeared that the deposit had been paid out 
of a fund which was the joint property of that 
railway co., & of two others which had been 
amalgamated with it. The injunction was dis- 
solved as to a part of the deposit, proportionate to 
that part of the fund which was the property of the 
other cos.—GOODMAN v. DE Bravuvorr (1846), 
4 Ry. & Can. Cas. 380; 10 Jur. 938. 

305. .|—Under the usual provision, in an 
Act incorporating a railway co., that in the event 
of the undertaking being abortive the Parlia- 
mentary deposit shall either be forfeited to the 
Crown, or, in the discretion of the ct., be wholly 
or in part applied, as part of the assets of the co., 
for the benefit of the creditors thereof, the ct. will 
not apply the deposit for the benefit of all the 
creditors without distinction as to the nature & 
merit of their claims ; & accordingly the promoters 
& the Parliamentary agents claiming in respect of 
costs incurred in obtaining the Act, or in relation 
to the promotion of the co., not being ‘‘ meritorious 
creditors ”? will not be admitted to share in the 
distribution of the fund.—Re BIRMINGHAM & 
LICHFIELD JUNCTION Ry. Co. (1885), 28 Ch. D. 
652; 54 L. J. Ch. 580; 52 L. T. 729; 33 W. R. 
517; 1T.L. R. 241. 

306. Parliamentary agent & contractor.|— 
Upon the construction of Abandonment of Rail- 
ways Act, 1869 (c. 114), s. 5, claims in respect of 
expenses incurred by Parliamentary agents in 
getting the bill of a projected railway co. passed 
through Parliament, & for moneys advanced by 
the intending contractor for the same purpose, 
are debts which have been incurred on account of 
the promotion of the co.; & the ct., under the 
discretion given by Abandonment of Railways Act, 
1869 (c. 114), s. 5, will not hold it reasonable, as 
between such creditors & the surety to the bond, 
that their debts should be paid out of the bond, 
which, by the warrant for the abandonment of the 
railway, has been directed to be applied as part 
of the assets of the co.—Re Brampron & LONG- 
TOWN Ry. Co. (1870), L. R. 10 Eq. 613; 39 
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» J. Oh. 681; 23 L. T. 356; sub nom. Re BRAMpP- 
aay niall Ry. Co., Hx p. Ricarpo, 18 
V. o e 

nnotutions :—Apld. Re Barry Ry.(1876),4Ch.D.315. Refd. 
Kensington Station & North &: South Junction Railway 
ae 1859, Reed’s Claim, Anton’s Claim (1875), 32 L. T. 


307. Effect of regulations under Tram- 
vays Act, 1870 (c. 78).|—-The intention of the 
foard of Trade regulations under above Act 
alative to the ultimate disposal of the deposit 
1ade by a tramway co. on obtaining a Provisional 
irder authorising the construction of their tram- 
7ay, is (a) that the promoters of the co. are not, by 
ny subterfuge or device, to get back the deposit, 
ither directly or indirectly, if the tramway is not 
ompleted, (0) that, on an application under rule 2 
or application of the deposit, the creditors only 
re to be considered, & not the shareholders, & 
c) that the only creditors to be considered are 
neritorious creditors, coming with a bond fide case. 
Jtherwise the deposit will be forfeited to the Crown. 
~Re LOwEsToFT, YARMOUTH & SOUTHWOLD 
[RAMWAYS Co. (1877), 6 Ch. D. 484; 46 L. J. Ch. 
193; 36 L. T. 578 3; 25 W. RB. 526. 

(nnotations :-—Apld. Re Birmingham & Litchficld Junction 
Ry. (1885), 28 Ch. D. 652. Refd. Re Uxbridge & Rick- 
mansworth Ry., Way’r Caso (1890), 43 Ch. D. 536; A 
Bradford & District Tram. Co., [1893] 3 Ch. 463; Ke 
Colchester Tram. Co., [1893] 1 Ch. 309. 

308. Creditors — Effect of Parliamentary Bonds 
& Deposits Act, 1892 (c. 27).)—(1) All distinction 
vetween meritorioug & non-meritorious creditors as 
o the right, upon the abandonment of an under- 
aking, to share in the deposit made by the promoters 
n order to obtain from the Board of Trade the 
rovisional Order authorising the undertaking, has, 
ince the passing of above Act ceased to exist. 

(2) Persons who lent the money to the promoters 
4£ the undertaking to cnable them to make the 
leposit, are ‘‘ creditors ’”’ entitled, under above Act, 
ect. 1 (2), upon the abandonment of the under- 
aking, to share in the deposit fund pari passu with 
she other creditors of the company. 

(3) The word ‘creditors’? in above Act, 
sect. 1 (2), is not limited to creditors of the par- 
Acular undertaking which has been abandoned, 
out Includes the general creditors of the co.— 
Ke p. BRADFoRD & Districr Tramways Co.,, 
.1893] 3 Ch. 463; 387 Sol. Jo. 561; 3 R. 640; 
sub nom. Re PARLIAMENTARY DEposits & BONDS 
Act, 1892, Ha p. BRapForp & Districr Trams & 
TRAMWAYS AcT, 1870, 62 L. J. Ch. 668; 9 T. L. R. 
302; sub nom. Re PARLIAMENTARY L_____._ _ 
Bonps Act, 1892, Hx p. BRADFORD & DISTRICT 
ees IXTENSION ORDER, 1890, 69 L. T. 181. 

nnotations :—Generally, Retd. Turpin v. Somerton Tram. 

Bi, not Le : ot Re Torrington & Okchampton Ry. 

309. ——- ——_.] — Itc 
West Ripine JUNCTION 
37 Sol. Jo. 477. 

chee Ex p. Bradford & District Tram. Co., 


310. ——— Liquidator of company.]—Re Coz- 
CHESTER TRAMWAYS Co., No. 277, ante. 

311, ——_—- ——..]|—T'urpin v. SOMERTON TRAM- 
WAY Co., [1900] W. N. 94. 
re 312. —— Meritorious creditors—Effect of Regu- 
: tions under Tramways Act, 1870 (c. 78).]—Re 
OWESTOFT, YARMOUTH & SOUTHWOLD TRAMWAYS 
Co., No. 307, ante. 

31 ‘*Paper company.’’}]— Re MAN- 
CHESTER, MIDDLETON & District TRAMWAYS Co., 
No. 263, ante. 





IiuLt, BARNSLEY & 
RAILWAY BILL (1893), 
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314. Priority over depositors.|—-Re MaAn- 
CHESTER, MIDDLETON & DistRicr TRAMWAYS Co., 
No. 263, ante. 

315. As to costs of inquiry.|—By a 
railway co.’s Act & the Act for its abandonment 
the Parliamentary deposit was directed to be 
applied in payment, first, of compensation to land- 
owners, & secondly, of creditors, & subject thereto 
to be repaid to the depositors. The depositors 
took out a summons for distribution of the deposit, 
& an order was made directing inquiries whether 
there were any landowners or others entitled to 
compensation, & any debts which ought to be paid 
out of the deposit. These inquiries were conducted 
by the depositors, & resulted in a certificate that 
no one was entitled to compensation; that the 
claim of one creditor must be disallowed; but 
there were debts which ought to be paid out of 
the deposit exceeding its amount. Ona summons 
taken out by the depositors :—Held: they could 
not be allowed the costs of the inquiries in priority 
to payment of creditors’ debts.— Ae LANCASHIRE, 
DERBYSHIRE & East Coast Rattway Acts, 1891 
TO 1896, Re Lincoun & East Coast RAILWAY 
Acts, 1897 to 1902, [1903] 2 Ch. 711; 72 L. J. Ch. 
789 ; 52 W. R. 26; 48 Sol. Jo. 15. 

316. Shareholders.|—Re LOWESTOFT, YARMOUTH 
& SOUTHWOLD TRAMWAYS Co., No. 307, azile. 

317. Landowners ——- Compensation for abandon- 
ment of undertaking.|—Where the Act incorporat- 
ing a railway co. contains a clause in the usual 
form that in case of the abandonment of the railway 
the Parliamentary deposit shall be applicable 
towards compensating any landowners whose 
property may have been interfered with or rendered 
less valuable by the commencement, construction, 
or abandonment of the railway, a landowner can, 
as a general rule, only claim compensation on 
account of acts done or omitted to be done by the 
co. under their statutory powers, & not on account 
of any collateral obligation entered into by the 
co. :—Held: (1) where a co. has entered into a 
collateral obligation of such a nature that the 
breach of the obligation is necessarily involved 
in the abandonment of the railway & undistinguish- 
able from it, such as a covenant to build a station, 
the breach of such obligation may be taken into 
account in assessing the dimunution of value of 
the land; (2) a covenant to put up fences on the 
land taken by the co. was not such an obligation 
as could form the subject of a claim for compensa- 
tion out of the deposit.—Re RUTHIN & CERRIG-Y- 
DRUIDION RAILWAY ACT (1886), 32 Ch. D. 488 ; 
56 L. J. Ch. 30; 55 L. T. 237; 2 T. L. R. 644; 
sub nom. Re RUTHIN, ETC. Ry. Co., Ez p. HUGHES’ 
TRUSTEES, 34 W. R. 581, C. A. 

Annotations :—As to (1) Consd. Re Southport & Lytham 
Tramroad Act, 1900, Mx p. Hesketh, [1911] 1 Ch. 120. 
As ta(2) Apld. Re Southport & Lytham Tramroad Act, 
1900, Hz p. Hosketh, [1911] 1 Ch. 120; Re West York- 
shire Tramways Act, 1906, [1913] 1 Ch. 170. 

318. -.|}—Applt. tramroad co., in 
contemplation of an application to Parliament for 
an Act to extend their tramroads, entered into an 
agreement with resp. whereby they agreed (inter 
alia) that they would use their best endeavours to 
obtain power to construct, & in the event of their 
obtaining such power would construct, & after- 
wards maintain, a solid embankment on a part of 
certain marsh land of resp. for the purpose of 
carrying one of their tramroads, such embankment 
to be formed so as to be sufficient te prevent resp.’s 
marsh land being inundated by certain tidal 
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Sect. 2.—Private bills: Sub-sect. 4, D.; sub-sects. 5, 
6,7,8&9.] 


waters. An Act was accordingly obtained which 
authorised the making of (inter alia) such tramroad 
with all necessary embankments. The Act con- 
tained the usual provision with regard to the money 
deposited in respect of the application to Parlia- 
ment—namely, that, if the co. should make default 
in opening the tramroads, then the deposit fund 
should be applied towards oe any 
landowners or other persons whose property 
should have been interfered with or otherwise 
rendered less valuable by the commencement, 
construction, or abandonment of the tramroads 
or any part thereof. Resp. conveyed to the co. 
the right to construct & maintain the embankment 
on his land, & the co. covenanted to construct, 
execute, & perform the works, matters, & things 
specified in the agreement. The co. subsequently 
obtained an Abandonment Act, & the proposed 
embankment was never made :—Held : inasmuch 
as the breach of the covenant to make the embank- 
ment was not the neccessary result of the abandon- 
ment of the tramroads, resp. was not entitled to 
claim against the deposit fund in respect of the 
diminution in the value of his land caused by the 
non-construction of the embankment.—Re SouTH- 
PoRT & LyTHAM TRAMROAD AcT, 1900, Ex p. 
HESKETH, [1911] 1 Ch. 120; 80 L. J. Ch. 187; 
104 L. T. 154, C. A. 

Annotation :—Refd. Re West Yorkshire Tramways Act, 

1906, [1913] 1 Ch. 170. 

319, —— .|—By a tramway Act, the co. 
were authorised to carry out certain works, 
amongst others being the widening of a certain 
street, which involved the acquisition of a portion 
of appct.’s property. Appct. sold this portion of 
his property to the co. ‘The tramway not having 
been constructed & the undertaking being aban- 
doned, the widening was not carried out & appct. 
was deprived of any frontage. Appct. thereupon 
claimed as a landowner who had suffered loss & 
damage by the abandonment of the undertaking, 
to be entitled to compensation out of the Parlia- 
mentary Deposit :—Held: by the Act, the tram- 
way co. were bound to effect the widening in 
question, unless the district council entered into 
an agreement in writing relieving them from this 
obligation, as no such agreement had been entcred 
into the obligation had become absolute & there- 
fore appct. was a person whose property had been 
interfered with, or otherwise rendered less valuable 
by the abandonment of the undertaking & con- 
sequently he was entitled to compensation.— 
Re West YORKSHIRE TRAMWaAyYs ACT, 1906, 
[1913] 1 Ch. 170; 82 L. J. Ch. 98; 108 L. T. 18; 
29 T. L. R. 115; 57 Sol. Jo. 111; 11 L. G R. 
78; 76 J. P. Jo. 616, C. A. 

820. Parliamentary agent—Where sum paid to 
depositor as indorcement.|—Re CoventTRY & NUN- 
EATON TRAMways Co. (1888), 4 T. L. R. 458. 

_3821. Nominees of directors.)—-Five of the 
directors of a projected railway co., b petition, 
prayed the payment out of ct. of a facge sum, 
standing in their names in the Bank of England, 
which had been paid in by them in compliance 
with the standing orders, to two bankers & two 
gentleman, not petitioners. The order was made 
according to the prayer.—Ezx p. Boston & 
SHEFFIELD Ry. Co. (1846), 4 Ry. & Can. Cas. 230. 





SUB-SECT. 5.—RESTRAINT oF APPLICATIONS TO 
PARLIAMENT, 


See INJUNCTION, Vol. XXVIII. ; = 
Nos. 911-920. » pp. 486-488, 


PARLIAMENT. 


SuB-SECT. 6.—OPPOSITION TO BILLS. 

822. Who may oppose — Parties interested in 
property affected.|—A ct. of equity has juris- 
diction, if a proper case connected with private 

roperty or interest be made, to restrain a party 
by injunction from petitioning against a bill in 
Parliament. The Stockton Railway co. being 
leased to the Clarence co., entered into an agree- 
ment for the sale of their railway to the Leeds co., 
& it was a term of the agreement, that the purchase 
should be completed three weeks after an Act had 
passed for permitting the Leeds to amalgamate 
with the Clarence Railway co. It did not appear 
that any definite agreement was concluded 
between the Clarence & the Leeds co., but it was 
understood that a bill should be presented by the 
Clarence co. for the amalgamation of the two cos. 
The bill was presented & passed the Commons 
without opposition, but in the Lords the Leeds 
co. presented a petition against the bill. The 
Stockton co., fearing that if this Act did not pass 
they would lose the benefit of their contract, filed 
a bill against the two other cos., praying an 
injunction to restrain the Leeds co. from opposing 
the bill in Parliament, & also specific performance 
of the agreement :—Held: the Stockton co. had 
not made out such a case as to induce a ct. of 
equity to exercise its jurisdiction by injunction. 

A party who comes to oppose a railway bill 
in Parliament does so solely in respect of his 
private interest, not as representing any interest 
of the public, or for the purpose of communicating 
any information to Parliament. He is not even 
allowed to be heard as a petitioner against the 
bill, unless he has a locus standi in respect of some 
property or interest liable to be affected by it if 
it should pass into a law. This ct., therefore, 
if it sees a proper case connected with private 
property or interest, has just the same jurisdiction 
to restrain a party from petitioning against a bill 
in Parliament as if he were bringing an action at 
law, or asserting any other right connected with 
the enjoyment of the property or interest which 
he claims. . . . In order to found an equity upon 
these circumstances [pltfs.] must prove that the 
Clarence Railway co. are entitled to have that 
Act passed ; for, if they are not, it follows that 
those against whom it is to be passed in Parliament, 
have a right to resist it. ... The Clarence co. 
are not so entitled, for the evidence shows, that the 
Act was to be only consequential upon the agree- 
ment, when its terms should be definitely con- 
cluded; & that no such agreement has yet been 
concluded. ...tIf there were no _ concluded 
contract, but only an intended contract, there 
could be no violation of duty in resisting the bill, 
which was only to give effect to such intended 
contract. On the contrary, the attempt to pass 
the bill under such circumstances, for any collateral 
purpose, would be a violation of duty on the part 
of the Clarence Railway co., & would justify the 
Leeds co. in opposing it. In that case, therefore, 
the injunction would operate, not to prevent, but 
to facilitate a violation of equity & duty (LorD 
COTTENHAM, C.).—STOCKTON & HARTLEPOOL Ry. 
Co. v. LEEDS & TuHirskK & CLARENCE Ry. Co. 
(1848), 2 Ph. 666; 5 Ry. & Can. Cas. 691; 12 
L. T. O.S. 305; 12 Jur. 735; 41 B. R. 1101, L. C. 
Annotation :—Consd. Lancaster & Carlisle Ny. v. N. W. Ry. 

1856), 2K. & J. 293. 

323. -|}—A_ petition against the 
making of a railroad through the parish of B. was 
signed by persons who ppperred to be merely 
inhabitants of the parish, but not possessed of 
property within it:—Held: upon the true 
construction of Standing Order 128, those only 
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the inhabitants whose land was taken under 
powers of the railroad could be heard agains 
bill—LONDON & SouTtTH WESTERN Ry. Co., 
gw LINES IN SURREY, Bint, KINastTon (IN- 

ABITANTS) PETITION (1865), 12 L. T. 86. 

324. -]—(1) The owners & occupiers 
' wharves or quays on the banks of a river 
stitioned to be heard against an intended railway. 
hey alleged that the railroad, which proposed to 
‘oss the river by a bridge or viaduct, would 
bstruct the navigation & hinder vessels from 
ischarging their cargoes at the wharves & quays: 
-Held: petitioners were entitled to be heard 
zainst the railway. 

(2) A petition was also presented against the 
ame railway by the owner of house property 
ymmanding an extensive view, which, as it was 
lleged, would be marred by the new works. 
'etitioner also alleged that his yacht would be 
revented from navigating the river above the 
ridge, & that he & his tenants were supplied 
ith goods by vessels passing up the stream, which, 
' the navigation were interrupted as proposed, 
hey would be unable to do:—Held: petitioner 
ras not entitled to be heard against the bill.— 
‘AREHAM & NETLEY Ry. Co., Mitwarp’s & 
[UMPHREYS’ PETITION (1865), 12 L. T. 88. 

325. -|—In a petition against a 
roposed line of railway the petitioners were 
escribed as the promoters of a bill now pending 
1 your honourable House.” It appeared that 
heir bill, for non-compliance with the Standing 
Irders, had been referred to the Select Committee 
n Standing Orders. That committee had not 
then the petition was presented, pronounced their 
pinion as to whether or not the parties should be 
ermitted to proceed with their bill :—AHeld: 
etitioners had no locus standi.—GREAT WESTERN 
¢ SurREY Docks JUNCTION RAILWAY BILL 
-ETITION (1865), 12 L. T. 87. 

326. Restraint of opposition—By injunction.]|— 
ITOCKTON & HARTLEPOOL Ry. Co. v. LEEDS & 
(HIRSK & CLARENCE Ry. Co., No. 322, ante. 

327. .|—-Applications to Parliament 
m public & on private grounds distinguished— 
he latter may, in a proper case, be restrained ; 
he former cannot, in any case, be restrained by 
njunction. 

Defts., a railway co., agreed with pltfs., also 
L railway co., not to apply to Parliament to make 
iny Jine, or branch line, connecting defts.’ with 
itis.” railway, except a certain main line & 
sranches & certain deviations, for which applica- 
jon had been made to Parliament by defts., &, 
n consideration of the premises, pltfis., who had 
wreviously opposed, agreed to support defts.’ 
ipplication, &, if required, to petition Parliament 
n its favour. Pltfs. performed their part of the 
ugreement, & defts. obtained their Act. The ct. 
‘efused to restrain defts. from applying to Parlia- 
nent for power to make a further deviation, on 
*’he ground that the bill, if passed, would be passed 
m public grounds, which this ct. could not try, 
& with full knowledge of the agreement; while, 
f rejected, the inconvenience of opposing the bill 
vould be compensated in damages for a breach of 
he agreement, assuming that agreement to be 
egal.— LANCASTER & CARLISLE Ry. Co. v. Nortu 
WESTERN Ry: Co. (1856), 2 K. & J. 2933; 25 
L. J. Ch. 223; 4 W. BR. 220; 69 EB. R. 792. 
4nnotations :—OConsd. Steelo v. North Motropolitan Ry. 
(1867), 2 Ch. App. 237; Re London, Chatham, & Dover 
Ta ee tA add Hal Ee SANS 
(1861), 80 L. J.ch. 817. eee ee yeas 
See, also, INJUNCTION, Vol. XXVIII., pp. 486- 
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328. Vexatious opposition—Costs—Actual peti- 
tioner only liable.|—A bill, promoted by pltf., 
being before a Parliamentary Committee, a peti- 
tion was presented against it in the name & under 
the seal of a co. of which defts. were directors. 
The Committee reported that the promoter had 
been vexatiously subjected to expense on the 
promotion of the Bill by the opposition of defts., 
petitioners against the Lill, & that the promoter 
was entitled to recover a portion of his costs from 
defts. The bill of costs was accordingly taxed 
& a certificate obtained under 28 & 29 Vict. c. 27, 
& pitf. commenced an action & signed judgment 
for the certified amount. On an application to set 
aside the judgment & for leave to defend :—Held : 
defts. not being the actual petitioners, the order 
on them to pay costs was made without juris- 
diction, & could not be enforced.—MALLET v. 
HANLEY (1887), 18 Q. B. D. 787; 56 L. J. Q. B. 
384; 57 L. T. 913; 35 W. R. 601; 3 T. L. R. 
497, C. A. 

Contract for withdrawal of opposition.]|—Sce 
Contract, Vol. XII., pp. 251, 252, Nos. 2057- 
2066. 


SUB-SECT. 7.—COMMITTEES. 

329. Practice of committees — Insertion of 
special clause in railway bill.|——The practice sanc- 
tioned by committees of both Houses of Parlia- 
ment, viz., not to insist on the insertion of special 
clauses in railway bills at the instance of persons 
alleging grounds for their introduction, if agree- 
ments between the promoters & the persons asking 
for the special clauses are entered into, whereby 
the promoters cngage that the co., when incor- 
porated, shall give to those who are asking for 
special enactments the same benefit as if there 
were clauses in the bill to the effect asked for, 
seems ilegal—CaLEDONIAN & DUMBARTONSHIRE 
JUNCTION Ry. Co. v. HELENSBURGH MAGISTRATES 
(1856), 2 Macq. 391; 27 L. T. O. S. 2413 2 Jur. 
N.S. 695; 4 W. R. 671, H. L. 

Annotations :—Refd. Leominster Canal Navigation Co. v. 
Shrewsbury & Hertford Ry. (1857), 3 K. & J. 654 ; Bedfor 
& Cambridge Ry. v. Stanley (1862), 32 L. J. Ch. 60. 
Mentd. Shrewsbury & Birmingham Ry. v. N. W. Ry. 
(1857), 6 H. L. Cas. 113; Shrewsbury v. North Stafford- 


shire Ry. (1865), L. R. 1 Eq. 593; Mann v. Edinburgh 
Northern Tram. Co., [1893] A. C. 69. 


SUB-SECT. 8.—REJECTION OF BILLS. 


330. Grounds for rejection—What grounds pre- 
sumed.|—A_ bill introduced into either House of 
Parliament & rejected, will be presumed to have 
been rejected on its merits, unless the contrary 
appear. 

By 19 & 20 Vict. c. 120, s. 21, no application to 
this ct. is to be granted where a similar application 
has been rejected by Parliament. 

Where, therefore, a petitioner under this Act 
had several times applied to Parliament for similar 
powers of leasing certain settled property as were 
asked for by the present petition, & such applica- 
tions were rejected :—Held: ct. had no power to 
grant such an application.— Re Wui.son’s EsratTr 
“here es = aaa EsTATES Act (1859), 1 L. T. 25; 


SuUB-SECT. 9.—TAXATION OF Costs. 
See, generally, House of Commons Costs Taxation 
Act, 1847 (c. 69); House of Lords Costs Taxation 


ean (c. 78); Parliamentary Costs Act, 1865 
C. ae). : 
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Sect. 2.—Private bills : Sub-sects. 9 & 10.] 


331. Time for application for taxation.] — (1) 
The application to be made to the taxing officer of 
the House under 28 & 29 Vict. c. 27, s. 83, must be 
made within six months after the report of the 
committee, & not until one month after the; 
delivery of the bill of costs. 

(2) The provisions of 28 & 29 Vict. c. 27, s. 5, 
that the validity of the taxing officer’s certificate 
shall not be called in questicn in any ct., only 
applies to cases where the certificate has been given 
in conformity with the provisions of 28 & 29 Vict. 
c. 27.— WILLIAMS v. SWANSEA CANAL NAVIGATION 
Co. (1868), L. R. 8 Exch. 158; 37 L. J. Ex. 107; 
sub nom. WILLIAMS v. NEATH & BRECON Ry. Co. 
& SWANSEA CANAL NAVIGATION Co. OF PRO- 
PRIETORS, 18 L. T. 368; 16 W. R. 794. 

$32. Validity of taxing officer’s certificate.] — 
WILLIAMS v. SWANSEA CANAL NAVIGATION Co., 
No. 331, ante. 

333. Chancery jurisdiction.|—(1) 28 & 29 
Vict. c. 27, s. 5, provides that the validity of such 
a certificate of costs as that prescribed by 28 & 
29 Vict. c. 27, ‘ shall not be called in question in 
any ct.’’ (2) Where a certificate of costs had been 
obtained from the taxing officer, certifying that 
two promoters of a private bill were the partics 
liable to pay a sum of costs, & the taxation of such 
costs had been made in the absence of, & without 
notice having been given to, one of such ptro- 
moters; the certificate being regular in point of 
form, & consequently not assailable at common 
law :—Held: the Ct. of Ch., in exercise of its 
jurisdiction to sct aside judgments obtained by 
fraud, had, notwithstanding 28 & 29 Vict. c. 27, 
jurisdiction to restrain an action commenced upon 
such certificate against the promoter, who had no 
notice, & the other promoter was not a necessary 
party to the suit—SwaNsEA CANAL PROPRIETORS 
v. GREAT WESTERN Ry. Co. (1868), L. R. 5 Eq. 
taal 37 L. J. Ch. 238; 18 L. T. 78; 16 W. R, 
1034. 

Annotation :—Cencrally, Refd. Mallet v. Hanly (1886), 18 

Q. B. D. 303. 


334. Absence of jurisdiction.]}—MaALier v. 
HANLEY, No. 428, ante. 








SuB-SsECT. 10.—DIVORCE BILts. 

See, generally, IlusBAND & WIFE8, Vol. XXVII., 
pp. 262 ef seq. 

335. Effect of Matrimonial Causes Act, 1857 
(ec. 85)—On legislative power of Parliament.]|— 
SANDWITH v. SANDWITH (1859), cited in 1 Sw. & 
Tr. at p. 470; 29 L. J. P.M. & A. at p. 174; 5 
Jur. N.S. atp.715; 7W.R. at p. 727; 164 HE. R. 
818, H. L. 

im :—Refd. Ratcliff v. Ratcliff (1859), 1 Sw. & Tr. 

336. Petition by wife.]|—-WeEsTROPP’s DIVORCE 
non (1886), 11 App. Cas. 294; 2 T. L. R. 628, 


Bale chy :—Folld. Gifford’s Divorce Bill (1886), 12 App. 
S. 6 ° 
337. Petition by husband—Allowance for wife’s 
defence.|——-CAMPBELL’s Cask (1858), cited in 1 Sw. 
& Tr. at p. 221; 28L.J.P.M.&A.11; 6W.R. 
867; 164 E. R. 701, H. L. 
Annotation :—Apld. Weber v. Weber & Pyne (1858), 1 Sw. 
& Tr. 219. 


3838. -]—(1) Where on a bill for a 
divorce it appeared that resp.’s address was con- 
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cealed, & the House ordered substituted service, 
service was ordered to be made on the resp.’s 
solr., on resp.’s parent, & also on the person with 
whom resp. appeared to be residing. 

(2) Where upon a bill for divorce by the husband 
it appears that the wife has no means to defend 
herself, the House will order the husband to pay 
her a small sum in order that she may make her 
defence. 

(3) Where, on a bill of divorce by the husband 
on the ground of the wife’s adultery the adultery 
was proved, but it appeared that the husband 
had not fulfilled his duty by providing a home for 
the wife when she was separated from him by order 
of his medical attendant, the House in passing 
the bill directed that a clause should be added 
making provision for the wife.—A.’s DIVORCE 
Bini (1887), 12 App. Cas. 364, H. L. 

339. —— -|—WEBER v. WEBER & PYNE 
(1858), 1 Sw. & Tr. 219; 28L. J.P. & M.11; 31 
L. T. O. S. 302; 6 W. R. 867; 164 EB. R. 701. 

Se ae :—Refd. Powell v. Powell (1874), L. R.3 P. & D. 


340. Clause providing for wife’s main- 
tenance.}|—A.’s DIVORCE BI11, No. 338, ante. 

341. Service of bill—-Evidence of personal service 
dispensed with—Respondent outside jurisdiction— 
Petitioner in poor circumstances.|—Resp. in a 
divorce bill being out of the jurisdiction & peti- 
tioner in poor circumstances, the House dispensed 
with the attendance at the bar of a witness to 
prove personal service of the bill & the several 
orders of the House on resp.; & ordered that an 
affidavit proving such personal service, & sworn 
under 18 & 19 Vict. c. 42, before the British 
minister or consul at the place where resp. resided, 
should be deemed sufficient proof of such service.— 
as Divorce BILni (1888), 138 App. Cas. 741, 

342. Respondent’s whereabouts unknown.] 
—In proceedings upon a divorce bill application 
was made in May, 1886, to dispense with personal 
service on resp. on the ground that his address 
was unknown to petitioner, that a solr. who had 
previously acted for resp. had admitted that he 
knew of his address but had refused to divulge 
it & that resp. had been last heard of in Feb. 1886, 
being then at Montreal, in Canada :—Held: the 
application was premature, & must be refused.— 
GIFFORD’s Divorce BILui (1886), 12 App. Cas. 
361, H. L. ‘ 

343. ——— Substituted service—Service on re- 
spondent’s father.]|—-CAsSHEL DIVORCE BILL (1866), 
98 Lords Journals, 49, H. L. 


Annotations :—Distd. Gifford’s Divorce Bill (1886), 12 App. 
Cas. 361. Menta. Mordaunt v. Moncrelffe (1874), L. R. 














2 Se. & Div. 374. 

344. —— Service on  respondent’s 
solicitor.)—A.’s Divorce BItu, No. 338, ante. 

45. —————— Service on respondent’s parents.] 


reg FLEMING’s DIVORCE BILL, [1893] W. N. 93, 


346. —— ———.|—-Re HuRLy’s DIVORCE BILL, 
[1908] W. N. 41, H. L. 

247. Delay in petitioning—Absence of respon- 
dent—Iliness of petitioner.|—-A husband, imme- 
rages Acala) his wife’s elopement, brought an action 
& obtained a verdict for damages against the 
adulterer, & also proceeded against the wife in 
the Ecclesiastical Ct., & obtained a divorce there, 
but did not for five years from the elopement 
apply for a divorce in Parliament :—Held: delay 
was sufficiently accounted for by the absence of 
the wife in America, & by the inability of the 


; ; ; PART V. SECT. 2, SUB-SECT. 9. 
332 i. Validity of taxing officer's certificate..—NEWRY & ARMAGH RY. ¥. ULSTER RY. (1869), I. NR. 40. L. 62.—IR. 
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husband, in consequence of his affliction, to attend 
to any business.—Re HEAVISIDE’S DIVORCE BILL 
(1845), 12 Cl. & Fin. 333; 8 EH. R. 1435, H. L. 
348. 
production of the record of a judgment at law, for 
criminal conversation, was also dispensed with in 
this case, where, during a voluntary separation of 
petitioner & his wife, she committed adultery, of 
which he was not informed until after the death of 
the adulterer :—Held: a lapse of nine years from 
the admitted discovery, & of nineteen years from 
the fact, of the wife’s adultery, was not a bar to 
petitioner’s right to a divorce a vinculo, he having 
shown that he was not able, for want of funds, 
to apply to Parliament sooncr.—Re LARDNER’S 
eae (1839), 6 Cl. & Fin. 569; 7 H. R. 812, 
A eaten :—Refd. Bell v. Bell & Anglesea (1859), 8 W. I. 


349. Leave to proceed in forma 
pauperis.|—Pctitioner, a motor mechanic, residing 
at Claresford, Ireland, obtained a decree a mensa et 
thoro in the Irish Cts. in 1910 dissolving his mar- 
riage with his wife. He alleged that owing to 
want of means he had been unable to present a 
bill for divorce until recently, & he asked on the 
second reading of the bill for leave to prosecute in 
forma pauperis :—Held: (1) want of means was 
a reasonable ground for the delay in presenting the 
bill; (2) leave should be granted to prosecute in 
forma pauperis.—Re WHITE’S Divorce BI. 
(1920), 64 Sol. Jo. 461, H. L. 

350. Petitioner’s attendance at bar of House— 
Dispensed with—On reasonable grounds.|—The 
husband’s attendance at the bar on the second 
reading of his bill for a divorce, in compliance with 
Standing Order No. 142, may be dispensed with, 
on petition of his attorney showing reasonable 
grounds for his non-attendance.—Re SHULDAM’S 
Divorce Bri (1845), 12 Cl. & Fin. 363; 8 kK. R. 
1448, 1. L. 

351. On grounds of ill-health.|—— 
(1) The enforcement of the Standing Order of the 
House, requiring petitioner in a divorce bill to 
present himself for examination at the bar, may be 
dispensed with on account of the state of his 
health. 

_(2) Ihe acceptance, by petitioner in a divorce 
bill, of an offer of a certain sum upon a writ of 
inquiry to assess the damages, after judgment by 
default, in an action of crim. con. against the wife’s 
paramour :—Held: under the circumstances, not 
to be a bar to the bill.—Re HENEAGE’s DIVORCE 
BILL (1848), 1 H. L. Cas. 496; 9 H.R. 852, H. L. 

352. Allegations of petitioner proved—Second 
reading allowed.|—-Where a decree a mensa et 
thora has been obtained by the husband in the 
Trish cts., but owing to the co-resp. cited not being 
within the jurisdiction, no action at law could be 
brought against him :—Held: the facts alleged by 
petitioner being strictly proved, the House could 
order a bill to dissolve the marriage of petitioner 
with his wife to be read a second time.—TORRENS’ 
Divorce BIL. (1909), 53 Sol. Jo. 396, H. L. 

353. Bastardising clause in bill—Deletion.|— 
A paragraph in a divorce bill contained allegations 
tending to bastardise a child to which the wife had 
given birth during the marriage. There was 
access at the natural period of the conception of 
the child:—Held: such paragraph was inad- 
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missible, & must be struck out of the bill.— 
aes DIVORCE BILt (1887), 12 App. Cas. 312, 


H. L. 

854. Irish divorce bill—Evidence of adultery.|— 
In suing out a divorce bill, the Standing Order 
No. 141, requiring petitioner to produce a record 
of a judgment in an action for criminal conversa- 
tion against the adulterer, will be dispensed with, 
where it is shown that such action was imprac- 
ticable.—Re Coopr’s Divorce (1839), 6 Cl. & Fin. 
667; 7 E.R. 812, H. L. 











355. —— .|—Re LARDNER’s Divorce, No. 
348, ante 
356. ——.|]—(1) It is not necessary for 


the first reading of an Irish divorce bill that a 
definitive sentence of divorce a mensa et thora 
should have been pronounced in the Irish cts. 

(2) Where in the proceedings upon an Irish 
divorce bill it appears that no action for criminal 
conversation has been brought against a co-resp. 
who was not domiciled & could not be served in 
Treland, the House of Lords may allow the bill for 
divorce to be received.—SINCLAIR’S DIVORCE 
Bri, [1897] A. C. 469, H. L. 

357. Sufficiency of.]——-The same 
evidence which since Matrimonial Causes Act, 
1857 (c. 85), enables the Divorce ct. to pronounce 
a decree for dissolution of marriage will be con- 
sidered by the House of Lords sufficient ground for 
passing a divorce bill relating to Ireland, where 
Matrimonial Causes Act, 1857 (c. 85), does not 
apply.—WESTROPP’s Divorce BILL (1886), 11 
App. Cas. 294; 2 T. L. R. 628, H. L. 


Annotation :—Foild. Gifford’s Divorce Bill (1886), 12 App. 
Cas. 361. 


358. ——— Evidence taken on commission— 
Where accepted by Irish _ courts.|]— Hvidence 
taken in India on commission, & received & 
acted on by the Q. Lb. Div. of the High Ct. of 
Justice in Ireland, admitted to be used on the 
second reading of an Irish divorce bill.—JONEs’ 
DIVORCE BILL, [1899] A. C. 348, H. L. 

359. ——— Custody of children.|—In an _ Irish 
divorce bill, although no separate action has been 
instituted in Ireland to obtain the custody of 
infant children after a decree for separation a 
mensa et thora has been pronounced, the House of 
Lords will sanction a clause giving the custody of 
the children to the innocent party.—HART’s 
DIVORCE BILL, [1898] A. C. 305, H. L. 

360. .|—The House of Lords will 
approve of a clause in a divorce bill giving the 
custody of the children of the marriage to the 
innocent party, but will refuse to order that a 
provision shall be inserted in the clause giving the 
guilty party access to the children. Any such 
provision must be left for arrangement between the 
parties.—KILLERY’s Divorce BILL, [1907] A. ©. 
306, H. L. 

361. Settlement of crim. con. action— 
Whether bar to bill.|—Ae HENEAGE’s DIVORCE 
Brix, No. 351, ante. 

362. Second reading— Copy of Irish 
judgment.|—-On the hearing of a petition that a 
bill of divorce may be read a second time & sent 
to Committee, a certified copy of any judgment 
affecting the matter given in the Irish cts. must be 
supplied by the registrar of such ct. for evidence 
before the House.—GaALWEyY’s Divorce BILL 
(1907), 51 Sol. Jo. 306, H. L. 
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Part Vl.—Financial Work of Parliament. 


368. Nature of funds voted for public service— 
Not trust funds in hands of Secretaries of State— 
Jurisdiction of Chancery Division.|—The funds 
voted by Parliament for the public service are 
not trust funds in the hands of the Secretaries of 
State who receive them from the Treasury; & 
the Ct. of Ch. has no jurisdiction to take any 
account of the application of such funds.—GREN- 
VILLE-MURRAY  . 


CLARENDON (Ear) (1869), 


L. R. 9 Eq. 11; 21 L. T. 
448; 18 W. R. 124. 


Annotation :—Mentd. Hayman v. Rugby School (1874), L. R 
18 Eq. 28. 


Effect of resolution of Committee of Ways & 
Means—-Levying income tax.|—See INCOME TAX, 
Vol. XXVIIL[., p. 97, No. 578. 

Rights of executive to levy taxation before passing 


of Act.|—-See INcomE Tax, Vol. XX VIII., pp. 96, 
97, Nos. 577, 578. 


39 L. J. Ch. 221; 


‘Part Vil.—Privileges of Parliament. 


Sect. 1.—IN GENERAL. 

364. Origin of privilege—QLex et consuetudo 
parliamenti.}—(1) This Ct. [of Common Pleas] 
cannot know the nature & power of the proceed- 
ings of the House of Commons; it is founded on 
a different law, the lex et consuctudo parliament, 
is known to Parliament-men only (GOULD, J.). 

(2) A Member of the House of Commons com- 
mitted for breach of privilege cannot be dis- 
charged on a habeas corpus during the session.— 
Brass CrosBy’s CAsE (1771), 3 Wils. 188; 2 
Wm. BI. 754; 19 State Tr. 11387; 95 E. R. 1005. 


Annotations :—As_to (1) Consd. Gosset v. Howard (1847), 
10 Q. B. 411. Refd. Wensleydale Peerage Case (1856), 8 
State Tr. N.S. 479. 4s to (2) Apld. WR. v. Flower (1799), 
8 Term Rep. 314. Consd. Stockdale v. Hansard (1839), 
9 Ad. & El. 1. Apld. Middlesex Sheriff's Case (1840), 11 
Ad. & El. 273. Generally, Refd. Burdett v. Abbot (1812), 
4 Taunt. 401. 

365. -|—Semble: the House of 








Commons possess this power [powcr of arrest] 
only by virtue of ancient usage & prescription ; 
the lex et consuetudo parliamenti.—KinLLEY v. 
Carson (1812), 4 Moo. P. C. C. 63; 4 State Tr. 
N.S. 669; 7 Jur. 187; 13 KE. R. 225, P. C. 
Annotations :—Consd, Fenton v. Hampton (1858), 11 Moo. 

P. C. C. 347. Refd. Ez p. Brown (1864), 5 B. & S. 280; 

Dill v. Murphy (1864), 1 Moo. P. C. C. N. 8. 487; Doyle 

v. Falconer (1866), L. R. 1 P. C. 328; A.-G. of Ne 

South Wales v. Macpherson (1870), L. R. 3 P. C. 268; 

Phillips v. Eyre (1870), L. Rk. 6 Q. B. 15; Barton v. Taylor 

(1886), 11 App. Cas. 197. 

366. ———.]—The privileges of the House 
of Commons, that of punishing for contempt 
being one, belong to it by virtue of the lex et :on- 
suefudo parliamenti, which is a law peculiar to & 
inherent in the two Houses of Parliament of the 





United Kingdom (per Cur.).— DOYLE v. FALCONER ' 


(1866), L. R. 1 P. C. 328; 4 Moo. P. ©. OC. N.S. 
he Cag J.P. C.33; 15 W. R. 366; 16 E.R. 


Annotations :-—Refd. A.-G. of New South 
pherson (1870), L. R. 3 P. C 
aren App. Cas. 197; 


367. In House of Lords.]|—The House of 
Lords, when sitting legislatively, has that power 
[the power to commit for contempt] by prescrip- 
tion; when the Lords are sitting as a judicial 
body they have it in their own right (BLAcK- 
BURN, J.).— Ex p. Brown (1864), 5 B. & S. 280: 
10 L. T. 458; 122 B&. R. 835; sub nom. Re 
Brown, 4 New Rep. 163; 33 L. J. Q. B. 193; 28 
J.P. 566; 10 Jur. N.S. 945; 12 W. R. 821. 


Annotation :—Mentd. It. v. Seoretary of S 
Aftairs, Haz p. O'Brien, [192312 KB sey” ot 


Wales v. Mac- 
: 8; Barton v. Taylor 
Fielding v. Thomas, [1896) 





368. Jurisdiction unless specially exempted.}|— 
Actton of trespass against the Serjeant-at-Arms 
attending the House of Commons for arresting & 
imprisoning pltf. Deft. pleaded the Speaker’s war- 
rant, which after reciting that the House of Com- 
mons had that day ordered that pltf. should be 
sent for in the custody of the Serjeant-at-Arms, re- 
quired & authorised him to take into custody the 
body of pltf. :—-Held: (1) The Ifouse of Commons, 
as grand inquest of the nation, had a right to 
institute inquiries & to order the attendance of 
witnesses ; (2) in case of disobedience to such order, 
or to an order to attend & answer a charge of con- 
tempt or breach of privilege, the louse might order 
the offending parties to be brought to the bar of the 
House in custody, & was the sole judge when such 
power should be exercised; (3) the House of 
Commons being part of the High Ct. of Parlia- 
ment, its process must be construed by the rule 
applicable to all the Superior Cts., that nothing 
shall be intended to be out of their jurisdiction 
unless the same shall specially appear; (4) the 
Speaker’s warrant, though defective according to 
the rule applicable to Inferior Cts., was sufficient, 
& justified the alleged trespasses.—HOWARD v. 
GOSSET, GOSSET v. HOWARD (1847), 6 State Tr. 
N.S. 319; 10Q. B. 411; 16L. J. Q. B. 345; 10 
L. T. 0.8.51; 11 J. P. 457; 11 Jur. 750; 116 
E. R. 158, Ex. Ch. 

Annotations :—As to (3) Refd. Wickens v. Goatly (1851), 
11 C. B. 666. Asto (4) Consd. Fenton v. Hampton (1858), 
11 Moo. P. C. C. 347; Bradlaugh v. Irskine (1883), 47 
L. T, 618. Refd. Crawford’s Caso (1849), 13 Q. B. 613; 
Ex p. Fernandez (1861), 10 C. B. N. S. 3; Dale’s Case, 
Inraght’s Case (1881), 6 Q. B. D. 376. Generally, Mentd. 


Ryalls v. It. (1849), 11 Q. B. 795; Wagner v. Imbrie 
(1851), 20 L. J. Ex. 416. 


369. Parliament alone judge when privilege to 
be exercised.|—Howanrnp v. CGOSSET, GOSSET v. 
Howarp, No. 368, ante. 

370. Proof of privilege — Judicial notice.|] — 
DELL v. MURPHY (1864), as cited in 24 L. T. at 
p. 318, P. C. 

Annotations :-—Consd. Victoria Legislative Assembly v. 


Glass (1871), L. R. 3 P. C. 560. Refd. Doyle v. Falconer 
(1866), L. R. 1 P. C. 328. 


.|—See, also, EVIDENCE, Vol. XXII., 
p. 146, Nos. 1229, 1230. 

371. Whether necessary to plead privilege.|— 
(1) Privilege of Parliament allowed without 
pleading it. 

(2) A Member of Parliament may be discharged 
without pleading the privilege —HoLuipay ov. 
Pirt (1734), Fortes. Rep. 342; 92 EH. R. 882; 
sub nom. HOLIDAY v. Pit, Lee temp. Hard. 28, 37 ; 


earns 
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2 Stra. 985; sub nom. Pirr’s CasE, Fortes. Rep. 
159; 7 Mod. Rep. 225; Ridg. temp. H. 91; 2 
Com. 444. 

Annotations :—As8 - 1) Refd. Crosby’s Case (1771), 3 3 Wik. 


oe ‘As to (2) R Chester v. U pecs e Ce 
278; Bartlett v. Hobbes nacre Neda) Bald. 1, ; Webb 
v. ‘Taylor ( 1843), 8 Genera iy) R puney ee 


Battine (1818 Ald. 234. 
Dicken ae 6), 1M. & W. 488 ; i ercer Bure del3), 


SEcT. 2.—BY WHOM ASCERTAINED. 

372. Whether courts have jurisdiction.|— 
THORPE’S CASE (1454), 1 Hatsell’s Precedents, 28. 
Annotations :—Consd. Stockdale v. Hansard (1840), 3 State 

Tr. N.S. 723. Refd. Burdett v. Abbott (1811), 14 Kast, 1; 

Wensleydale Peerage Case (1856), 8 State Tr. N. S. 479 

-|——-The House of Lords & House of 
Commons can alone determine & decide upon 
their own privileges, orders, & customs.—PARLIA- 





ae CASE (1609), 13 Co. Rep. 63; 77 E. R. 
374. -]— BINION v. EVELING (1662), cited in 


2 Salk. 512; cited in Carth. 137; 91 KE. R. 436. 
Annotations ; -_Refd, R. v. Knollys (1693), 2 Salk. 509; 
he av Paty (1704), 2 Ld. Raym. 1105; Fenton v. Ham ton 





58), " Moo. P. C. C. 347. Mentd, Hall v. Wyborn 
oes Show. 98. 
375. -]—SoMERSET (DucHESS) v. MAN- 


CHESTER (EARL) (1663), 4 Prynne’s Register of 
Parliamentary Writs, 1214. 
Aimmahons :—Refd. Stockdalo v. Hansard (1839), 9 Ad. & 


376. |—To them [Parliament] it belongs 
to determine the fundamental rights of their 
House, & of the constituent parts of it, the 
members (Powys, J.).—ASHBY v. WHITE (1703), 2 
Ld. Raym. 938; Holt, K. B. 524; 6 Mod. Rep. 
45; 1 Salk. 19; 3 Salk. 17; 92 EK. R. 126; revsd. 
(1704), 1 Bro. Parl. Cas. 62, H. L. 


Annotations :—Consd. I. v. Paty (1704), 2 Ld. Raym. 
1105; Myddleton v. Wynn (1746), Willes, sth Milward 
v. Serjeant (1786), 14 East, 60, n. N.F. S tockdale v. 





efd. Selwyn v. Honey- 


ansard (1839), 9 Ad. & El 
wood (1744), 9 Mod. Rep. 419; Re . Midhurst Boroug h 
(1750), 1 Wils. 283; Drewe vr. Coulton (1789), 1 ast, 
563, n.; Burdett v. Abbot (1811), 14 Kast, 1; Cullen 


v. Morris (1819), 2 Stark. 577; Pryce v. Belcher (1847), 
4c. B. Kz p. Mawby (1854), 18 Jur. 906 ; aaa 
lain v. West End of London & Crystal Palace’ Ry. (1862), 
2B. & S. 617; Bradlangh »v. “eccine 1883), 47 L. T. 
618 ; Chatters 0. Goldsmid, [1894] 1 Q. B. 186. mente: 
HR. v. Loggen et Froome 2 (1718), 1 Stra. 73: Chapman v 
Pickorsgill ( (1762), 2 Wils. 145; R. +. Pasmore (1789), 3 
Term Rep. 199: Schinotti v. Bumsted (1796), 6 Term 
Rep. 646; Harman v. Tappenden (1801), 1 Kast, 555; 
Tewkesbury 18g80 v. Diston (1805), Hast, 438 ; Williams 
v. Pree aes ail 4M. & W. 145; Ferguson v. Kinnoull 
Re 2), 9 Cl. & Fin. 251; Hampden v. Macmullen (1843), 
3 Notes of Aa Supp: 1; Harnett v. Maitland ne 7), 16 
M. & W. 257; Wh. James Cass0), 3 Car. & 167 ; 
Panel Go ane aehe (188, o ace 353 ; ene v. , Rochdale 
Canal : Crouch v N. W. Ry. 
(185 4), 14 G sy ies : OSes 2, Williams: ‘isd, 10 ixch. 
259; Tozer v. Child (1857), 7 “R. & B. Fotherb 
shorn ee rau Peas 
Lit L. R21 CC. PP. 564; 
It 2G. P. 684; Morgan v. Met. re 
(874), -6 


265 ; Metro: olitan Board uk or 
L. R. 7H. 43: Wood v. Wonks i 
9 Kxch. 190: Hum phrey, v. aca: * B.D. 46 Ts 
38; Bowen v. Hall (1881), 6 333 ; 
Armstrong, rane ra 1888), iv'A4 p. Cas. 1 Rat ffe 
v. A Gri clarke: Q. B. 524; en wv. inlood, {1898] 
a V. london General Omnibus Co. -» [1906] 2 
i“ B. 648 R. Comrs. v. sores Se: 1), (1913] 1 K. B. 
445; Hemera v. Dysart, [1916] 1 A. C. 57; Neville 
v. London Express Se A. a A. C. 368 ; Welt 
Blundell v. Stephens, 6; immon 
Newport a Vin ‘ate Coal Oo., 11921} 
1 K. B. 618 anton wv era RT (1928) 2K B. 212; 
Everett v. iy dee (1928), 135 L. T. 


377. }—The ct. had jurisdiction to in- 
quire, for the eel er of the action, into the 
existence & extent of the privilege or power 
alleged in the plea; in such inquiry the resolution 
& declaration of ‘the House of Commons did not 

J.— VOL. XXXVI. 
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conclude the ct.~—-STOCKDALE v. HANSARD (1839), 
9 Ad. & El. 1; 3 State Tr. N. S. 723, 849; 2 
Per. & Dav. 1; 8 L. J. Q. B. 294; 3 Jur. 905; 
112 BE. R. 1112. 


Annotations :—Consd. Gosset v. Hower ete 10 9. B. 
411; Wason »v. ten 688) a Fes cant rad- 
v. Erskine (1 sigs es L. T. 618 Bradlaug 


laugh h v. 
Gossatt (1884), 12 Q. B D. 271. Refd. R. Gossett 
(1840), 3 Per. ar Dav. 349; Fenton v. Ham bon (1858), 
11 Moo. P. C. oe A. he of na South Wales 
Macpherson (ist, ae: P. C. 268; Bat a. 
Harrison (1872), L 7 C. >. 608. by otd. Millis 
oe: 10 Cl. & Fin. ore Feather v. R “Gs65), ‘6 B. & 8. 
57; Mangena v. Lloyd (1908), 98 L. T. 
378. ——.]—WENSLEYDALE Peace (1856), 5 
H. L. Cas. 958; 8 State Tr. N. S. 479, 635; 10 


K. R. 1181, H. L. 
Re Buckhurst Peerage (1876), 2 


Annotations Ment d. 
App. Cas. A.-G. for Dominion of Canada v. A.-G. for 


Province of bntario rie 67 L. J. P.C. 17; Rhondda’s 
Claim, [1922] 2 A. C. 
379. —— 1 Winox v. WALTER, No. 401, post. 


Sect. 3.—WHO MAY CLAIM PRIVILEGE. 

380. Candidate at election.|—-City or LONDON 
CASE (1804), 2 Peck. 268. 

381. Person elected while in  custody.|— 
FITZHERBERT’S CASE (1592), Moore, K. B. 340; 
72 E.R. 616. 

382. Entitled to discharge.|—An unprivi- 
leged person in custody in execution, elected a 
Member of Parliament, is entitled to his discharge 
on motion; &, therefore, bail may have an ea- 
oneretur entered on the bail iece, if the privileged 
person be elected between perfecting bail & final 
judgment; & this was allowed, although a cog- 
novit had been given with the express consent of 
the bail; & pltf., had he not taken the cognovit, 
might have compelled a render before deft. 
acquired privilege. —- PHILLIPS vv. ee 
(1830), 1 Dowl. 9; 9 L. J.O.S. K. B. € 

3838. Unsworn Pe ge n oe es AMERI- 
CAN FINANCE Coren., Lrp. v. M.P., No. 416, post. 

384. Alleged Scottish peer.| — Deft. having 
voted at the election of Scottish peers :—Held: 
as a Scottish peer, entitled to be discharged from 
arrest, although his vote had been protested 
against, his claim to the title disputed, & never 
recognised by the House of Lords or at Court. 
—DIGBy v. STIRLING (LORD) (1831), 8 Bing. 55; 
1 Dowl. 248; 2 State Tr. N. S. App. 1014; 1 
Moo. & S. 116; 131 E. R. 3213 subsequent pro- 
ceedings, sub nom. DiagBy v. ALEXANDER (1832), 
9 Bing. 412. 
Annotation :—Refd. 

H. 351. 





Smart v. Johnstone (1837), Murp. & 


385. Servant of peer — Gamekeeper.| — Quw.: 
whether a gamekeeper to a peer be privileg ed 
from arrests P—CHESTER v. UPSDALE (1750) 1 
Wils. 278; 95 BE. R. 617. 


Sect. 4.—DURATION OF PRIVILEGE. 

886. During session.]|—A Member of the House 
of Commons is privileged from arrests during the 
session of Parliament, but after such session rae 
be taken again. —SKEWYS v. OHAMOND (1544), 1 
Dyer, 59b; 73 E. R. 1813 sub nom. Trewyn- 
NARD’S CASE, Hatsell’s Oases of Privilege of 
ae 78s 


mart mene me Bota, Ben nsd. Cassidy : ma. (1684), 0." ale Se 
® 6. e n v ve. F O. r 
S Case GTi), Wiles 1 oo Boles t v. 


Brass 
Abbot sith, 4 East, ckdale v. rd (1839), 
9 Ad. & El.l. Mentd. Rutlend’s Case (1608), € 6 Co. Rep. 
52 b; Marshalsea Case (1613), 10 Oo. Rep. Gwinne 
v. Poole Sede rd at App. 1560; R. v. PKnowles (1693), 
12 Mod. Rep. 5 

U 
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Sect. sama ai of privilege. ‘Sect. 5: Sub-secta. : 
, A] 





387. & forty days before & after.|-— 
BUTCHER v. STEUART (1843), 11 M. & W. 857; 
1 Dow. & L. 308; 12 L. J. Ex. 391; 1L. T. 0.8. 
386; 7 Jur. 774; 152 EB. R. 1052. 

Annotations -—Mentd. Tanner v. Moore (1846), 9 Q. B. 1; 
Goldshede v. Swan (1847), 1 Exch. 154; Steele v. Hoo 
(1849), 14 Q. B. 431; nbridge v. Wade (1850), 16 

. B. 89: Colbourn v. Dawson (1851), 10 OC. B. 765; 
N. 255; Reader v. 


room v. Batcholor (1856), 1 H. & N. : 

Kingham (1862), 13 C. B. N. 8. 344, 

388. ——- ——.]—A Member of the House of 
Commons is privileged from arrest under a ca. sa. 
for forty days before & forty days after each 
meeting of Parliament, & the privilege is equally 
applicable to the meeting of a new Parliament 
after a dissolution, as to the meeting of a Parlia- 
ment after a prorogation.—GoupDy v. DUNCOMBE 
(1847), 1 Exch. 430; 5 Dow. & L. 209; 17 L. J. 
Ex. 76; 10 L. T. O. S. 187; 11 J. P. Jo. 857 ; 
sub nom. GOWDEY v. DUNCOMBE, 2 New Pract. 
Cas. 458. °* 

Annotation :—Extd. Re Anglo-French Co-op. Soc. (1880), 14 

Ch. D. 533. 

389. ——.] — Re ANGLO-FRENCH Co- 
OPERATIVE Society, No. 394, post. 

390. Reasonable time before & after Parlia- 
ment.]—MARTIN’s Cask (1586), D’Ewes Journals 
of Parliaments, 414; Bac. Abr., 7th ed. 549. 
Annoration :—Consd. Goudy v. Duncombe (1847), 1 Exch. 


391. .|—Privilege from arrest continues 
to those who have been Members of the House of 
Commons, for a reasonable time after a dissolution 
of Parliament.—BARNARD v. MORDAUNT (1754), 1 
Keny. 125; 96 E. R. 939. 

392. Twenty days before & after Parliament.|]— 
ATHOL (EARL) v. DERBY (EARL) (1672), 2 Lev. 72 ; 
1 Cas. in Ch. 220; 83 BE. R. 455. . 

cn. 


Annotations :—Consd. Goudy v. Duncombe (1847), 1 Ex 
430. Mentd. Wharam vr. Broughton (1748), 1 Ves. Sen 








893. Rule applies to dissolution as well as 
prorogation.|—Goupy v. DUNCOMBE, No. 388, 
ante. 

394. -I—On a motion for attachment of a 
Member of the Parliament which was dissolved 
on Mar. 24, for contempt in not obeying an order 
of the ct. to pay certain moneys, etc., to the 
liquidator of the co. :—Held: the rule Jaid down 
in Goudy v. Duncombe, No. 388, ante, that a 
Member of Parliament was entitled to privilege 
from arrest for forty days both after & before the 
meeting of Parliament & whether after a proroga- 
tion or a dissolution applies to a person who was 
a Member of the old but is not a Member of the 
new Parliament.—Re ANGLO-FRENCH CO-OPERA- 
TIVE SocIETY (1880), 14 Ch. D. 5383; 49 L. J. Ch. 


388 ; 28 W. R. 580. 
AO oo Re Armstrong, Ex p. Lindsay, [{1892] 


See, also, Sect. 5, sub-sect. 3, C., post. 





Sect. 5.—-PRIVILEGES COMMON TO BOTH 
HOUSES. 


SuB-sEcT. 1.—ACTS DONE IN PARLIAMENT. 

895. Exclusive jurisdictlon—Of House of Lords.] 
—R. v. KNOWLES (OR KNOLLYs) (alias BANBURY 
(EARL)) (1693), 12 State Tr. 1167; 1 Ld. Raym. 
10; Comb. 278; 12 Mod. Rep. 55; 2 Salk. 509; 
8 Salk. 242; Skin. 517; 91 i. R. 904; sub nom, 
BaNBURY’s (LORD) Oask, Carth. 297, H. L. 

tones kdale 


Annotations ; 8 . Hansard (183 ; 
& El. 1; Wensleydale Peerage Case (ape h Oa 


Tr. | removed pltf. :—Held: 


from the House until he should engage not f 


PARLIAMENT. 


N. 8. 479. Refd. R. v. Paty (1704), 2 Ld. Raym. 1105 ; 
Burdett v. Abbot (1811), 14 Hast, 1; Bradlaugh 
Gossett (1884), 50 L. T. 620. Mentd. Prideaux v. Morrice 
1702), 7 Mod. Rep. 13; Ferrer’s Case (1760), 2 Eden, 

3; Digby v. Alexander (1832), 8 Bing. 416; Fenton 

v. Hampton (1858), 11 Moo. P. C. C. 347; Re Rivett- 

Carnac’s Will (1885), 30 Ch. D. 136; Cowley v. Cowley, 

[1900] P. 305. 

896. Of House of Commons.]— (1) The 
House of Commons is not subject to the control 
of her Majesty’s Cts. in its administration of that 
part of the statute law which has relation to its 
internal procedure ere k What is said or done 
tee its walis cannot be inquired into in a ct. of 
aw. 

(2) A resolution of the House of Commons cannot 

change the law of the land. But a ct. of law has 

no right to inquire into the propriety of a resolu- 
tion of the House restraining a member from doing 
within the walls of the House itself something 

which by the general law of the land he had a 

right to do, viz., take the oath prescribed by the 

Parliamentary Oaths Act, 1866 (c. 19). 

(3) An action will not lie against the Serjeant- 
at-Arms of the House of Commons for excluding 
& member from the House in obedience to a resolu- 
tion of the House directing him to do so; nor will 
the ct. grant an injunction to restrain that officer 
from using necessary force to carry out the order 
of the House. 

Pitf., having been returned as member for the 
borough of N., required the Speaker of the House 
of Commons to call him to the table for the purpose 
of taking the oath required by Parliamentary 
Oaths Act, 1866 (c. 19). In consequence vf some- 
thing which had transpired on a former occasion 
the Speaker declined to do so; & the Huuse, upon 
motion, resolved ‘‘ that the Serjeant-at-Arms do 
exclude Mr. B., pltf., from the House until he shall 
engage not further to disturb the proceedings of 
the House.’”’ In an action against the Serjeant- 
at-Arms praying for an injunction to restrain him 
from carrying out this resolution :—Held: this 
being a matter relating to the internal management 
of the procedure of the House of Commons, the 
Ct. of Q. B. had no power to interfere.——-BRapD- 





LAUGH v. GOSSETT (1884), 12 Q. B. D. 271; 53 
aoa Q. B. 209; 50 L. T. 620; 32 W. R. 
o e 


397. Courts have no jurisdiction.}] — R. v. 
ELLIOT, ETc. (1668), 3 State Tr. 293; Cro. Car. 
605; 79 E. R. 1121, H. L. 


Annotations :—Consd. Barnardiston v. Soam (1674), 3 Keb. 
428, 442; R.v. Paty (1704), ‘ Ld. Raym. 1105. Apia. 
era. 


Bradlaugh v. Gossett (1884), 12 Q. B. D. 271. 
Burdett v. Abbot (1811), 14 East, 1. 

398. -]—BARNARDISTON v. SOAME (1676), 
as reported in 6 State Tr. 1063 ; sub nom. SOAMES 
v. BARNARDISTON, 1 Freem. K. B. 430; 89 BK. R. 
321, Ex. Ch.; affd. (1689), 6 State Tr. 1117, H. L. 
Annotations :—. Apld. Kendall v. John (1708), Fortes. Rep. 104. 


Consd. Stockdale v, Hansard (1839), 9 Ad. & El.1; Refd. 
Onslowe’s Case (1681), 2 Vent. 37; Prid 


. Wynn (17 illes, 597 7 Brad- 
1884), 50 we T. 620. Menta. Ford. 

A ‘ usgrave v. Ne on (1724), 
d. Raym. 1358; Kverett v. Griffiths, [1920] aes 





399. —— Act authorised by resofution.)— 
To a claim for damages for an assault committed 
on pitf. a Member of Parliament, whilst attempting 
to enter the House of Commons for the se of 
taking his seat, deft. pleaded in justification thereof 
that the House had previously resolved & ordered 
that deft., one of its officers, should ‘‘ remove pltf. 
her 
to disturb the proceedings of the House’ & that, 
acting in pursuance of such order, deft. resisted & 
the plea was good.— 
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age tN v. ERSKINE (1883), 47 L. T. 618; 31 
W. R. 36 
Annotation :—Consd. Bradlaugh v. Gossett (1884), 50 L. T. 


‘400. ——~ ——.|]—-BRADLAUGH v. GossETT, No. 
306, ante. 

401. Limitation of doctrine.|——-From the doc- 
trines involved in this defence, namely, that the 
House of Commons could by their order authorise 
the violation of private rights, & by declaring the 
power thus exercised to be matter of privilege, 
preclude a ct. of law from inquiring into the 
existence of the privilege, doctrines which would 
have placed the rights & liberties of the subject 
at the mercy of a single branch of the Legislature, 
LoRD DENMAN & his colleagues, in a series of 
masterly judgments which will secure to the 
judges who pronounced them, admiration & 
reverence so long as the law of England & a regard 
for the rights & liberties of the subject shall 
endure, vindicated at once the majesty of the law 
& the rights which it is the purpose of the law 
to uphold. To the decision of this ct. in that 
memorable case we give our unhesitating & un- 
qualified adhesion. But the decision in that case 
has no application to the present. The position, 
that an order of the House of Commons cannot 
render lawful that which is contrary to law, still 
less that a resolution of the House can supersede 
the jurisdiction of a ct. of law by clothing an un- 
warranted exercise of power with the garb of 
privilege, can have no application where the 
question is, not whether the act complained of, 
being unlawful at law, is rendered lawful by the 
order of the House or protected by the assertion 
of its privilege, but is, independently of such order 
or assertion of privilege, in itself privileged & 
lawful (COCKBURN, C.J.).—WaASON v. WALTER 


(1868), L. BR. 4 Q. B. 73; 8B. &S. 671; 38 L. J. 
Q, B. 34; 19L. T. 409; 33 J. P. 149; 17 W. R. 


Annaceors. <—-Mentd. Henwood v. Berson (1872), L. R. 
7C. P. 6 Davis v. Duncan (1874), L. R. 9 C. 396 
Milisich v. Lloyds (1877), 46 L. J. Q. B. 404; Puroall v 
Sowler (1877), 2 C. P. D. 215; Usill v. Halos, Usill v. 
Brearl ey, U Usill v. Clarke (1878), 3 0. P. D. 319; Mac- 

Knight (1886), 17 Q. D. 636; " Hennessy v. 

we ht (1888),4 L. R. 548; Aitbett os General Doane 
edical Education & Re stration (1889), 23 Q. B 

<6; McQuire v. Western News Co., 11903} ys 

KB. 100; Hunt v. Star Newspaper Co., (1908) 2 K. B. 


SUB-SECT. 2.—FREEDOM FROM ARREST. 
A. In General. 


See, now, Standing Orders of House of Lords 
(Public Business), 1902, No. 79. 

402. Treason, felony or breach of peace.|/— 
PRIVILEGE OF PARLIAMENT CASE, SHIRLEY v. 
pees tion 6 State Tr. 1121. 

-—Refd. Stockdale v. Hansard (1839), 2 Per. & 


eee ke 
403. JR. v. DEVONSHIRE (HARL) (1687), 
Comb. 49; 11 State Tr. 13854; 90 KH. R. 336. 


Annotations :—Refd. Wilkes v. R. 
a . Gibson (1806), 8 Kast, 10 


404. Charge of 


1768), Wilm. 322. Ment a. 
R. v. Taylor (1824), 3 


seditious  libel.| —- SEVEN 


BisHops’ CASE cee: 3 Mod. Rep. 212; 12 State 

Tr. 183; 87 EK. R. 136. 

Annotations eee musd. R. v. Wilkes (1763), 2 Wils. 51. 
(1765), 3 Wils. 275; R. v. 


(i84), i Jeeta oR, R. v . Jobngon’ (1s08): 
Butt v nant ‘iso, 1 1 Brod, & Bing. 548; 


je it sary * Ad ke i El. 108 ke =e. Casio ndd ¢. 
i % ba 
worth’s Case (1879), L hed OB eee 


405. J—R. v, WixRs: "(1768), 2 Wis. 





Annotations :—Retd. 


291 


151; 19 State Tr. 982; 95 EK. R. 7373 subsequent 
proceedings (1770), 4 Burr. 2577, H. Li. 
Annotations <—_ Refi. stocked ale v. Hansard (1839) Ag. fs 

El. 1. Mentd. E v. Carrington (176 5). 2 Wits. t 

R. "Platt (1777), 4 Fach. | 57; KR. Sy Despard (igs). 7 

Term Rep. 736; Crowley’s Case (1818), 2 Swan. 1; 

Butt v. Conant (1820), 2 Brod. & Bing. 548; Haylock v 

Sparke (1853), 1 EK. & B. 471. 

Criminal matters, generally.|—Sce CRIMINAL 
LAW, Vol. XIV., p. 172, No. 1500. 

406. Contempt against King & government.|— 
R. v. StRouD (1629), 3 State Tr. 235. 

TO XVE of court.|—See CONTEMPT OF CoURT, 
Vol. XVI-, p. 80, Nos. 977-981. 

407. Attachment—Jurisdiction of hear cha- 
racter—Debtors Act, 1869 (c. 62), 4 (3).j— 
A receiver & manager who has lag ‘ordered to 
bring money into ct. & has failed to do so, is a 
person in @ fiduciary capacity within above sub- 
sect., & is liable to attachment, although at the 
time of the motion for attachment he may have 
been discharged from his office of receiver & 
manager. 

The jurisdiction to attach for nonpayment by 
a@ person in a fiduciary capacity is of a criminal 
character, & a Member of Parliament will therefore 
not be exempt from arrest on the ground of Parlia- 
mentary privilege.—Re GENT, GENT-DAVis v. 
HARRIS (1888), 40 Ch. D. 190; 58 L. J. Ch. 162; 
60 L. T. 355 ; 37 W. R. 151; 5T. L. RB. she 
Annotations :—Mentd. Re Smith, "Hands v. Andrew , (1893) 

2Ch.1; Church’s Trustee v. Hibbard, 11902] 2 Ch. 784. 

408. Recognisances to keep the  peace.]— 
PLEDALL’S CASE (1556), 4 Prynne’s Register of 
Parliamentary Writs, 1213; cited in 14 Kast, at 





p. 47; 104 B. R. 519. 
Annotation : :—Refd. Stockdale v. Hansard (1839), 9 Ad. & 
409. |—Qu.: privilege of Parliament 


does not protect a man where security of the 
peace is desired.—R. v. CULPEPER (1696), 12 Mod. 
ets 108 ; Holt, K. B. 293; Skin. 673; 88 E.R. 
1198. 
Annotation :—Consd. R. v. Wilkes (1763), 19 State Tr. 982. 
410. .|— Ex p. GIFFORD (LORD) (1845), 9 
J.P. Jo. 101. 
411. Civil process.|—-HYDE’s CASE (1474), Hat- 
sell’s Cases of Privilege of Parliament, 44. 
said ye phase :—Refd. Stockdale v. Hansard (1839), 9 Ad. & 





412. ——.]—FERRER’s CASE (1543), O. Bridg. 
App. 625; 124 HK. R. 782. 
An ions :——Consd. 


notati Benyon wv. Kvelyn Se Bridg. 
$24; Stockdale » . Hansard (1839), 9 Ad. & Ki. Refd. 
Burdott v, Abbot (1811), 14 Hast, 1. 

413. .] — The ct. will not grant an attach- 
ment against a peer for not paying a sum of money 
awarded, though deft. consent on condition that 
the attachment shall lie in the office for a ear 
time.—WaALKER v. GROSVENOR (EARL) (1797), 7 
Term Rep. 171; 101 EH. R. 915. 
vee v. Beaufort, Long Wellesley’s 
Case (1831), 2 Russ. & M. 639; Carron Iron Co. ». Mac- 

Jaren (1855), 5 H. L. Cas. 416. 

414. ———.]|—The ct. will not grant an attach- 
ment against a Member of Parliament for non- 
payment of money according to an award.— 
CaATMUR v. KNATCHBULL (1797) 7 Term Rep. 448 ; 
101 EB. R. 1069. 


Annotations : nsd. Wellesley v. Beaufort, Long Welles- 
ley’s Case (1831); 2 Russ. & M. 639. Refd. Carron Iron 
ren 1855), 5 H. L. Cas. 416: Seldon v. Wilde, 


v. Macla 
i811} 1K. B. 701 
et ran ie —Pitt. who has obtained judgment 
ember of the House of Commons 
eance afterwards proceed to outlawry. The 
issue of a ca. sa., though it is not intended to 
execute it, is unla 
A capias ad satisfaciendum will only lie in those 
cases where a capias ad um lie. A 


vu 2 
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Sect. ee s common to both Houses: 
sect. 2, A., B. & C.; sub-sect. 3, A.] 


capias or exigent will not lie against a Lord of 
Parliament. If it is unlawful to issue such a writ, 
can it make any difference what is the intent of the 
party issuing it? I am clearly of opinion that it 
cannot, because the ct. must look to what was 
lawful or unlawful at the time of the issuing of the 
writ (TINDAL, C.J.). 

Members of Parliament of both Houses are 
exempt from arrest of their persons. They are 
now liable to be sued, but cannot be arrested 
(BoSANQUET, J.). 

A writ ordering a Member to be arrested is 
irregular. Peers have a privilege of peerage 
distinct from a privilege of Parliament, because 

eeresses in their own right have this privilege. 

y the privilege of Parliament generally Members 
of Parliament are privileged from arrest; a writ, 
therefore, directing the sheriff to seize their persons, 
is a writ ordering an illegal act (MAULE, J.).— 
CASSIDY v. STEUART (1841), 2 Man. & G. 437; 9 
Dowl. 366; Drinkwater, 64; 2 Scott, N. R. 432; 
101. J.C. P.57; 5 Jur. 25; 133 E. R. 817. 


Annotations :—Consd. Snape v. Waldegrave as ta 12 
99; Hay v. Charleville (1844), 13 L. J. Q. B. 


L. J. Q. B. 
201. Folld. European & American Finance Corpn. »v. 
M.P. (1865), 13 L. T. 447. Refd. Taylor v. Stuart de 


Rothesay (1842), 4 Man. & G. 388; Re Newcastle, Er p. 
Morris (1869), 5 Ch. App. 172. Mentd. Butcher v. Steuart 
(1843), 11 M. & W. 857. 

416. Judgment debtor summons.] —A _ judg- 
ment debtor summons will not lie against a 
Member of Parliament, & the privilege of Parlia- 
ment is not affected by the circumstance that the 
member has not been sworn in.—EUROPEAN & 
AMERICAN FINANCE CORPN., [/rp. v. M.P. (1865), 
13 L. T. 447; 14 W. R. 135. 


417. -]—Where persons having as a class, 
certain privileges, are by statute subjected to 
certain liabilities, their privileges being expressly 
reserved to them, & other persons having the same 
privileges are afterwards as a class subjected to 
the same liabilities, but nothing is said of their 
privileges, these privileges still continue to exist. 
Privilege of Parliament exists at common law, & 
is not taken away by implication because a statute 
makes persons enjoying it subject to the law of 
bkpcy., & does not specially reserve the privilege. 
Before 24 & 25 Vict. c. 134, traders having privilege 
of Parliament were rendered liable to the bkpt. 
laws, but the privilege of freedom from personal 
arrest was expressly reserved to them. By 24 & 
25 Vict. c. 134, s. 69, all debtors, nontraders as 
well as traders, were made liable to the bkpt. laws. 
Nothing was said in 24 & 25 Vict. c. 134, to reserve 
to debtors, who had privilege of Parliament, their 
freedom from personal arrest :—Held : the statute 
included all debtors whatever, but such debtors 
as were entitled to privilege of Parliament still 
continued to enjoy its protection. NEWCASTLE 
tas v. war Ween ee ve L. 661; 40 

. J. Bey. 4; PaecA ips ; aw gt ; 

W. R. 26, H. L. teed 
418. Remedy revived—On expiry of privilege. 
Where a party ar ested under a ca. aa. PA dischoezed 
on the ground of privilege, the writ is not executed, 
& he may be retaken under it when his rivilege 
expires. Where a party, against whom then are 
several writs of ca. sa. in the sheriff's office, is 
taken under one of them in execution of a judgment 
not duly revived by sci. fa., the arrest, though 
illegal, is not illegal from any wrongful act on the 
part of the sheriff, & therefore enures as a good 
arrest under all the other writs.—REYNOLDs ». 

NEWTON (1841), 1 Gal. & Dav. 153. 
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B. Application of Privilege to Civil Proceedings. 
419. Civil remedy not barred.]—(1) It is lawful 
to sue out an original against a member of the 
House of Commons, although Parliament is sitting. 
(2) Where, upon an action at common law, a 
question concerning the privilege of Parliament - 
arises, nothing has been more frequent than for 
the judges of the common law to deliver their 
opinions concerning it (BripGamMaNn, C.J.).— 
ae EVELYN (1664), O. Bridg. 324; 124 
. KR. 614. 


Annotation :—Generally, Reta. Stockdale v. Hansard (1839), 
9 Ad, & Hl. 1. 


420. ——-.] —Peers may be sued in B. R. by 
original bill._—Gostina v. WrEyMOUTH (LORD) 
(1778), 2 Cowp. 844; 98 BE. R. 1393. 

Anccation :—Folld. Londsdale v. Littledale (1793), 2 Anst. 


421. .|—A peer may be sued in the Ct. of 
K. B. by bill, as having privilege of Parliament. 
The authority of that Ct. to hold plea, by bill in 
any cases, cannot be questioned in the Ex. Ch. 

The case of Gosling v. Weymouth (Lord), No. 420, 
ante, is a decision directly in pow & as the judg- 
ment there given by the Ct. of K. B. was acquiesced 
in, it becomes an authority in all cts. It is there 
decided, that, by the practice of the Ct. of K. B. 
a peer, before the statute of King William, might 
& still may, be sued by bill. Were it a question 
concerning the privilege of the peerage from arrests 
we should hesitate before admitting that privilege 
to be infringed by any single decision or by the 
practice of any Court ; but here the privilege 1s not 
attacked ; it is a mere question of practice as to 
the manner of suing, & seems to be at rest by the 
decision of Lord Weymouth’s case. If it can at 
this day be questioned whether the Ct. of K. B. have 
authority to hold pleas by bill in the case of a peer, 
that question affecting the jurisdiction of the ct. 
could not be inquired into before us, as that is an 
exception to our authority in the original institution 
of this ct. (KyRE, C.J.).—LONSDALE (EARL) v. 
LITTLEDALE (1793), 2 Anst. 356; 2 Hy. BI. 267 ; 
145 E. R. 901; affd., 5 Bro. Parl. Cas. 519, H. L. 


Annotations :—Mentd. Bush v. Steinman (1799), 1 Bos. & P. 
404; Bristow v. Waddington (1806), 2 Bos. & P. N. Rh. 
355: Laugher v. Pointer (1826), 5 B. & C. 547; Chalmers 
v. Payne (1835), 2 Cr. M. & R. 156; Hilton v. Granville 
(1844), 13 L. J. Q. B. 193; Humphrios v. Brogden (1850), 
12 Q. B. 739; Rowbotham v. Wilson (1857), 27 L. J. Q. B. 

61; Dalton v. Angus (1881), 6 App. Cas. 740; Jordeson 

v. Sutton Southcoates & Drypool Gas Co., [1899] 2 Ch. 





422. ——— Protection only for person.|—-HODGES 
v. Moor (1626), Noy, 83; Benl. 184; Lat. 48; 
Poph. 164; 74 E. R. 1050. 

Annotation :—Refd. R. v. Paty (1704), 2 Ld. Raym. 1105. 

423. .}—Upon process by original 
writ against a Member of Parliament, the summons 
omitted to describe him as having privilege of 
Parliament, & the notice at the foot stated, that 
in default of his appearance on the return day of 
the writ, pltfs. would cause an appearance to be 
entered for him:—Held: the summons was 
sufficient.—EVERETT v. WHARTON (1816), 5 M. & S. 
321; 105 E. R. 1069. 

424. ba deft. who is an attorney, 
& a Member of Parliament, may be sued as an 
attorney without noticing his Parliamentary 
privilege, except ‘by forbearing to issue process 
against his person.—GRAY v. WILKES (1827), 5 
L. J. 0. S. K. B. 291. 

rea —— ——.]—CassIDY v, STEUART, No. 415, 
ante. 

426. -—— Injunction may issue — Not attach- 
ment.]—-ANON. (1572), Dal. 83; 123 H.R. 298. 

427, ——- _—_— ———.] —-ANON. (1667), 3 Rep. Ch. 
21; 21 E.R. 716. 
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428. —— ——.}] — OTTOWAY’s 
(1667), Freem. Ch. 126; 22 BH. R. 1103. 
429. Execution—Sequestration proper remedy.| 
—CRAWLEY v. CLARKE (1791), 3 Bro. C. C. 373 ; 
29 E. R. 591, L. C. 
|—See EXECUTION, Vol. X XI., pp. 594, 
596, 597, Nos. 1759, 1795-1800. 


C. Proof of Privilege. 
430. Delivery to Serjeant-at-Arms upon show 
of mace.|—-FERRER’s CASE (1543), O. Bridg., App. 


CASE 





eed 


625; 124 E. R. 782. 
Annotations :—Consd. Benyon v. Evelyn 1664), O’Bridg. 
324. Refd. Burdett »v. "Abbot (1 gil), 14 Kast, 1; Stock- 


dale v. Hansard (1839), 9 Ad. & KJ. 

431. By special papersadeasd — HODGES v. 
Moor (1626), Noy, 83; Benl. 184; Lat. 48; 
Poph. 164; 74 E. R. 1050. 

Annotation :~-Retd. R. v. Paty (1704), 2 Ld. Raym. 1105. 

432. Writ of privilege not essential.) HoLiipay 
v. Pitt, No. 371, ante. 

433. By return of writ -|—Member of Parlia- 
ment having been held to special bail, moved to be 
discharged on a common appearance. The ct. 
takes no evidence of his being a Member but the 
return of the writ.—FENWICK v. FENWICK (1771), 
2 Wm. BI. 788; 96 E. R. 463. 


SUB-SECT. 3.—COMMITTAL FOR CONTEMPT. 
A. In General. 


434. Power to commit.|—WENTWORTH’S CASE 
(1575), D’Ewes Journals of Parliaments, 241. 
Annotation :—Refd. Burdett v. Abbot (1811), 14 East, 1. 

435. ——-.] — HALL’s Case (1580), D’Kwes 
Journals of Parliaments, 291: Hatsell’s Cases of 
Privilege of Parliament, 93. 

Annotation :—Refd. Burdett v. Abbot (1811), 14 Kast, 1. 

436. —-—.] — To an action of trespass against 
the Speaker of the House of Commons for forcibly, 
& with the assistance of armed soldiers, breaking 
into the messuage of pltf., the outer door being 
shut & fastened, & arresting him there, & taking 
him to the Tower of London, & imprisoning there, 
it is a legal justification to plead that a Parlia- 
ment was held which was sitting during the period 
of the trespasses complained of: that piltf. 
was a Member of the House of Commons, & that 
the House having resolved, ‘‘ that a certain letter, 
etc., in Cobbett’s Weekly Register, was a libellous 
& scandalous paper, reflecting on the just rights 
& privileges of the House, & that pltf., who had 
admitted that the said letter, etc., was printed by 
his authority had been thereby guilty of a breach 
of the privileges of that House ” ; & having ordered 
that, for his said offence, he should be committed 
to the Tower, & that the Speaker should issue his 
warrant accordingly ; deft. as Speaker, in execution 
of the said order, issued his warrant to the Serjeant 
at Arms, to whom the execution of such warrant 
belonged, to arrest pltf., & to commit him to the 
custodee of the Lieutenant of the Tower ; & issued 
another warrant to the Lieutenant of the Tower 
to receive & detain pltf. in custody during the 
pleasure of the House; by virtue of which first 
warrant the Serjeant at ‘Arms went to the messuage 
of pltf., where he then was, to execute it; & 
because the outer door was fastened, & he could not 
enter, after audible notification of his purpose 
& demand made of admission, he, by the assistance 
of the said soldiers, broke & entered pltf.’s 
messuage, & arrested & conveyed h him to the Tower, 
where he was receive1 & detained in custody under 
nue other warrant by the Lieutenant of the 

ower. 
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It is clear in law that the House of Commons 
has the power of committing for contempt, & that 
this was a commitment for contempt.—BuURDETT 
v. ABBOT, BURDETT v. COLMAN (1817), 5 Dow, 165 ; 
3 BE. R. 12893; affg. (1812), 4 Taunt. 401, Ex. Ch. ; 
(1811), 14 East, 163. 


Annotations : Pia Beaumont v. Barrett (1836), 1 Moo. 
P. C. C. olid. Stockdale v. Hansard (1839), 9 Ad. 
& El. a 3 Roo. nial Sheriffs’ Case (1840), 11 Ad. 
& El. oan (1840), 8 Dowl. 451. 
Consd. ats Gute 1840) 3 & Dav. 349. 

send v. Coron (1841-2), 4 Moo. P. C. "C. 63. 

ie ar srcaec P.Cc.C.N. 
26 Ch. Pap 

[ 11896] A. Refd. ie abliowe: (1826), = Chit. 

207; Re sa Weiltaloy (1831), 2 State Tr. 8. 911; 

SS oh v. Gosset (1845), 10 Q. . 359; Re Monti Ex p. 
pan Samoan (34 5,4L.T.0.8 z 369 : Fenton v. Ham een 

ge ve a Moo. P. C. C. 347; £. an Fernandez (1861), 

3 aa ar of New South Wales v. Buc ahenod 


(840). L ‘ 268; Bradlaugh v. Erskine cube) 
47 L. T. eis : Bradlaugh v. eee (1884), 12 Q. 
271; Barton v. Taylor al ae R. 382. Menta: 


L. 

Launock v. Brown (1819), 2 B. & Toa 592; Redford v. 

Birley (1822), 3 Stark. 76; Peanon ». M‘Gowran (1825), 

5 shah & Ry. K. B. 616; Perkins’s Case (1826), _ Lew. 

C. 99; Bedreechund v. Elphinstono {1831). 

Tr. n. S. 379: A.-G. v. Kenifook (1 837), 2M. & W. 715; 

nN. v. Lovett (1839), 9 C. & P. 462; Re clarke (1843), 2 

Q. B. 619; Crucknell v. Feeney (1842), 9 M. & V 4: 

Roberts v. Taylor (1844), 7 Man. & G. 659; Hall . fini 

Sees ne aa & W. 63; Reynolds v. Reynolds (1847), 9 

513; Stikeman v. Dawson (1847), 1 De G. & Sm. 
Te. v. Cant. Ranken & Hamilton (1848), 7 State Tr. N.S. 

BOT R. v. Duffy (1849), 7 Btato Tr. N. 8. 795; Doe d. 

Bennett v. Hale (1850), 15 Q. 171; Turner v. Barnes 

(1860), 2 F. & F. 256; R.». Meany (1887), eer ht. 1082 ; 

Cherry v. Thompson’ (1872), 4 - Q. 243; Rh. A 

Cooper & (1875), 45 L. J. M. C. is : es v. “Toons (1877), 3 

Q R. v. Sioa (1879) 5 Q. 21; Breev 

Q. B. 434; KR. - "Holmes (1883), 

12 Q. 23; Tozier v. “Having eee 15 Q. 

650; Brood v. ‘Perkins tres die R. 545; ee 

Elis, [1899] 1 Q. B. 230; RR. v. oot Mane ee 1K, B. 

388: Heddon v. Evans (sibs 5T. L. R. 642; Pitchers 

v. Surrey County Council, [1923], 2K. B. 57. 

437. lowe BEAUMONT v. BARRETT (1836), 
1 Moo. P. C. C. 59; 3 State Tr. N.S. App. 1283; 
12 E. R. 734. 

Anno‘ ations :-—Consd. Kiclley v. 
P. GC. Cc. 63. Apld. Fenton v. Hampton (1858), . Moo. 
P. C. C. 347. _Consd. pope v. Falconer (1866), L. R. 1 
P. C. 328. Refd. Dill ». Murphy (18 64), 1 Moo. P.G. Cc. 
N.S. 487; Phillips v. Eyre (1870), -R.6Q.2B.1; Barton 
v. Taylor (1886), 27T. L. R. 382. 

438. -]}—(1) A warrant of commitment by 
an order of the House of Commons for contempt 
of the House need not specify the grounds of the 
order. 

(2) Whatever jurisdiction a ct. of law may have 
when the grounds are specified in the warrant, it 
has no jurisdiction to inquire into their existence 
or sufficiency when they are not specified, & in 
such case the return of the warrant is conclusive. 

(3) On such a commitment under the Speaker’s 
warrant. stating the adjudication of contempt 
generally, without setting the particular facts 
out of which the contempt arose, the ct. of Q. B. 
on habeas corpus cannot discharge prisoner.— 
MIDDLESEX SHERIFF’S CASE (1840), 11 Ad. & EI. 
273; 3 State Tr. N. S. 1239; 113 BE. R. 419; 
sub nom. R. v. Evans, 8 Dowl. 451; 9 L. J. Q. B. 
82; sub nom. STOCKDALE v. HANSARD, 4 Jur. 70; 
sub nom. R. v. GOSSET, 3 Per. & Dav. 349. 
Annotations :—As to (3) Refd. Levy v. iy Movian (1850), 10 

C. B. 189; Re Fornandes (1861), 6 H.& N.717. Generally, 

d. Howard ». Comet (1845), 10 Q. B. 359: plone 

Case (1850), 14 Q. 564; Re Swan v. Dakins, Ex 

aca 83), 16 C. * (ee ’ pill v. Murphy (1864), 1 Moo. 

P.C.C. N.S. 487; Fielding v. Thomas, [1896] A. C. 600. 

439. Contents of warrant—Whether particulars 
of offence necessary.|—-MIDDLESEX SHERIFF’S 
Case, No. 438, ante. 

440. Effect of statement of particulars— 
Whether ground of jurisdiction.) — MIDDLESEX 
SHERIFF’S CASE, No. 438, ante. 

441. Commitment under warrant of chairman 
of select committee.|}—-The proceedings of a select 


2 State 


Marescaux c(i 881), 7 





Carson (1842), 4 Moo. 








294 


Sect. 5.—Privileges common to both Houses: Sub- 
sect. 3, A., B. & C.; sub-sects.4 &5. Sects. 6 
& 7. Part VIII.) 


committee of the House of Commons under 11 & 12 
Vict. c. 98, are entitled to the respect accorded 
those of the House itself, & of all Superior Cts. of 
Justice ; where, therefore, the chairman of such 
a body has power by 11 & 12 Vict. c. 98, 5, 83, to 
commit witnesses & others to custody in certain 
events, it is not necessary that the warrant 
should specify the particular misconduct of which 
the party committed has been guilty; but it is 
sufficient if it states that he has been “ guilty of 
prevarication & misbehaviour before the com- 
mittee.”’—-LINES v. RUSSELL (LORD) (1852), 19 
L. T. O. 8. 364; 16 J. P. 49], N. P. 

442. Enforcement of warrant — Trespass by 
officers.|—Officers of the House of Commons, who 
have a warrant of the if Sees to take a person 
therein named, although they may have a right to 
enter his house, having been peaceably admitted, 
& to search the house, they have no right, in 
case they do not find him, to remain there to await 
his return; & if they stay several hours in the 
house for that purpose, they are trespassers ob 
initio.— HOWARD v. GOSSETT (1842), Car, & M. 380 ; 
4 State Tr. N. S. 839, N. P.; subsequent proceed- 
ings (1845), 10 Q. B. 359. 


B. Jurisdiction of Court to Discharge. 


443. No jurisdiction during session—Warrant 
giving no particulars of offence.]—-The Ct. of K. B. 
will not, during the continuance of the session, 
bail a peer, or other person, committed by the 
House of Lords “for a high contempt against 
the House,” although the warrant do not express 
the nature of the contempt, nor the place where 
it was committed, nor the time when it was com- 
mitted, nor whether it was on a conviction or 
accusation only ; for this power of commitment is 
out of the privileges of the House, & therefore the 
ct. hath no jurisdiction ; but a person committed 
for a contempt by the order of either House of 
Parliament may be discharged by the Ct. of K. B. 
after a dissolution or prorogation of the Parlia- 
ment, whether he were committed during the 
session or afterwards; for all orders of Parlia- 
ment are determined by a dissolution or proroga- 
tion.—SHAFTSBURY’S (EARL) CASE (1677), 1 Mod. 
Rep. 144; Freem. K. B. 453; 3 Keb. 792; 6 
Shanes Tr. ll i a EB. R. 792. 

nnotations :-—. « It. ; p ‘ ° 

Get sactOl BS Tay MOP 224, Rar, 10s 

t. 207. C Wollesley v. 
Russ. & M. 
Refd. 


Hobhouse (1820), 2 Chi onsd. 
eaufort, Long Wellesley’s Case (1831), 2 
Stockdale v. Hansard (1839), 9 Ad. & El. 1. 
1677), 2 Mod. Rep. ; Murray’s 


639 ; 
Case (7st) 1 Wils. 299; B ; 

1), 8. 299; Brass Crosby’s Case (1771), 2 
Wm. Bl. 754; Middlesex Sheriff's Case (1840), ii Ad. & 
Bl. 273; Gosset v. Howard (1847), 10 ri B. 411; Brad- 
Jaugh v. Erskine (1883), 47 L. T. 61 ; Bradlaugh v. 
Gossett (1884), 12 Q. B. D. 271. Moentd. Poole Town v. 
(1729), 1 Barn. K. B. 283; HR. v. Ellames (1734), 





Lee temp. Hard. 42 


. Writ of habeas corpus not available.]. 
PAULHILL v. POWELL (1701), 12 Mod. Rep. 606 ; 
88 E. R. 1551. 


; 445, -}~—On commitments by the House of 
Commons for privilege, no ct. can deliver on a 
2 Ld. Raym. acre ; Holt, K. B. 526; 91 BE. R. 431. 
Annotations :—Folld. Brass Crosby’s Case 
754; KR. v. Hobhouse (1820), Chit 207. Cpned aon: 
dale v. Hansard (1839), 9 Ad. & El. 1; Bradlaugh v. 
Erskine (1883), 47 L. T. 618. Retd. Burdett v. Abbot 
(1811), 14 Kast, 1; Middlesex Sheriff’s Case (1840), 11 
Ad. & El. 273; Gosset v. Howard (1847), 10 Q. B. 411. 
Mentd. Ite Oxford University (1841), i 9, 3.952; Eastern 
(1Q49 2E. & B. 56; R. v. a a 


Arnhinalagn (nan «a FR WRK) 


(1855), 24 L. J. Q. B. 246. 





PARLIAMENT. 


446. J—One committed for a contempt 
of the House of Commons cannot be bailed by the 
“es B.—MuRRAY’sS CASE (1751), 1 Wils. 299; 95 
| 


Saas :—Folld. Brass Crosby’s Case (1771), 2 Wm. BI. 
764. Refd. Burdett v. Abbott (1811), 14 Kast, 1; Stock- 
dale v. Hansard (1 , 2 Per. & Dav. 1; Middlesex 

Sheriff’s Case (1840), 11 Ad. & El. 273. 

447. During session.]— Brass ORosBY'S 
CasEz, No. 364, ante. ; 

448. ]—The House of Lords having voted 
deft. guilty of a breach of privilege in publishing 
a libel upon a member of their House, & having 
sentenced him to pay a fine of £100, & to be 
imprisoned six months & until such fine was paid, 
which commitment was returned into this ct. upon 
a habeas corpus sued out by deft. the ct. refused to 
discharge him out of arte Ceti v. FLOWER 
(1799), 8 Term Rep. 314; 101 E. BR. 1408. 


Annotations :—Refd. Hobhouse’s Case (1820), 3 B. 
420; Stockdale v. Hansard (1839), 2 Ad. & El. 1. 
Re Fernandes (1861), 6 H. & N. 717. 


449. .|—The House of Commons having 
voted deft. guilty of a breach of their privileges, 
for publishing a libel upon the House, & having 
ordered him to be committed to Newgate during 
their pleasure, & the Speaker’s warrant being 
returned into this ct. upon a habeas corpus sued 
out by deft., the ct. refused to discharge him out 
of custody.—R. v. HoBHOUSE (1820), 2 Chit. 207 ; 
sub nom. HospuovuseE’s Case, 3 B. & Ald. 420; 1- 
State Tr. N.S. App. 1346; 106 HE. RR. 716. 
tations :—Refd. Middlesex Sheriff’s Case (1840), 11 











& Ald. 
Mentd. 





Anno 

Ad. & El. 273; Gosset v. Howard (1847), 10 Q. B. 411; 
Bradlaugh v. Erskine (1883), 31 W. R. 365. 
Ez p. Bocching (1825), 6 Dow. & Ry. K. B. 209; Ka p. 
Aston (1844), 8 J. P. 663; Carus Wilson’s Case (1845), 
7 Q. B. 984: Cobbett ». Slowman (1850), 4 Exch. 747; 
Cobbett v. Truro (1853), 20 L. T. O. S. 258 ; Secretary of 
State for Home Affairs v. O’Brien, [1923] A. C. 603. 


450. .|—MIDDLESEX SHERIFF’S Cask, No. 
438, ante. 
.\—See, generally, CROWN PRACTICE, Vol. 
XVI., pp. 248-275. 





C. Duration of Committal. 


451. Termination—By dissolution.]—PROTECTOR 
v. STREETER (1654), Sty. 415; 82 E. BR. 824. 
Annotation :—Refd. I. v. Paty (1704), 2 Ld. Raym, 1105. 

452. —— By prorogation.|—R. v. PRITCHARD 
(1665), 1 Keb. 887; 83 BE. R. 1301; sub nom. 
PRICHARD’sS CASE, 1 Lev. 165; sub nom. PRIT- 
CHARD’s CASE, T. Raym. 120. 

Annotation :—Apld. Danby’s Case (1681), Skin. 56. 


SUB-SECT. 4.—PARLIAMENTARY PAPERS AND 
SPEECHES. 


See LIBEL & SLANDER, Vol. XXXII., pp. 109, 
110, 140, 141, Nos. 1414-1425, 1719-1722. 


SUB-SECT. 5.—ATTENDANCE OF WITNESSES. 


458. Nature of privilege.] —- Tlowarp v. Gos- 
SET, GOSSET v. HOWARD, No. 368, ante. 


Scr. 6.—PRIVILEGES OF HOUSE OF LORDS. 


Privileges of peerage.]—-See PEERAGES & DiIG- 
NITIES, 

Trial by peers.]—See Part II., Sect. 3, ante. 

Jurisdiction of House of Lords—Guardian of its 
own privileges.]—See Sect. 5, sub-sect. 1. 

454. ——- —-— Committal for conspiracy to 
slander the House.]—To sell protections in the 
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name of a peer is a contempt of privilege. The 
House of Peers may commit for conspiring to 
charge a person with slander of the House.— 
Sy eae ASE (1725), 8 Mod. Rep. 340; 88 E. R. 


455. Breach of privilege by commons.]—NEILE 
(Bp. OF LINCOLN) CASE (1614), 2 State Tr. 865. 
456. ———.] —- FLOYDr’s Case (1621), 2 State 
Tr. 1153. 
csc :—Reld. Stockdale v. Hansard (1839), 2 Per. & 


In legal proceedings—Giving evidence—Whether 
oath must be taken.|—See EVIDENCE, Vol. XXII., 
p. 451, No. 4717. 

457. When distringas issued.|—-Where a 
peer deft. has left the kingdom, the ct. will, on 
affidavit of that fact, & of ineffectual attempts to 
find him, grant a disiringas to compel an appear- 
ance under 2 & 3 Will. 4, c. 30, s. 3.—DAVIs v. 
LICHFIELD (HARL) (1841), 1 Dowl. N. S. 363; 
ll L. J. Ex. 260; 6 Jur. 19. 
mae Naor th :—Folld. Snape v. Waldegrave (1842), 12 L. J. 


458. - -]—The ct. will not grant a writ 
of distringas to proceed to outlawry against a 
peer of Parliament, but will grant such a writ to 
compel an appearance.—SNAPE v. WALDEGRAVE 
(HARL) (1842), 12 L. J. Q. B. 99; 6 Jur. 972. 
Annotation :—Distd. Hay v. Charleville (1844), 13 L. J. Q. B. 


459. Sealing of  significavit.] —-West- 
MEATH Vv. WESTMEATH (1829), 2 Hag. Ecc. 653; 
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460. Do not extend to steward of peer.|] — An 
attorney, although steward to a peer, no 


rivilege of Parliament.—WICKHAM v. HOBART 
1736), Lee temp. Hard. 348; 2 Stra. 1065; 
95 E. R. 225. 


Secr. 7.—PRIVILEGES OF HOUSE OF COMMONS. 
461. Unauthorised election.]— Ite BLECHING- 
LEY BorouGH ELECTION PETITION (1623), Glanv. 
El. Cas, 29. 
462. Appeal to House of Lords—-Where Member 
& party.]|—PRIVILEGE OF PARLIAMENT CASE, SHIR- 
LEY v. Faaa (1675), 6 State Tr. 1121. 


a ene :—Consd, Stockdale v. Hansard (1839), 2 Ver. 
av. s 
463. Sermon vilifying the Commons.|—TuHomp- 
SON’S CASE (1680), 8 State Tr. 1. 
Ainoen Oar Re Martin, He p. Turner (1844), 2 
464. Judges giving judgment contrary to order 
of House.|—-PEMBERTON’S CASE (1689), 10 Com- 
mons Journals 213, 227. 


Annotation :—Consd. R. v. Evans & Wheclton (1810), & 
Dowl. 451. 


465. Intimidation of voters.) —- BLyYTH’s CASE 
(1705), 2 Doug. El. Cas. 177. 

466. Trespass upon property of Member.|— 
GRIFFIN’s (ADMIRAL) FISHERY CASE (1759), 28 
Commons Journals 545. 


162 E. RR. 987. 


Aan :—Refd. Stockdale v. Hansard (1839), 9 Ad. & 
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PART VII 


Distribution of powers, sec DEPEN- 
DENCIES, Vol. XVII., pp. 427 et seq. 
d. Members — Diaqualifications — 
Government ORR Be Aoo MILES v. 
3), . Cas. 120, 
I’, C.—AUS. sk 
e. ———~.]--HACKETT  v. 
PERRY, APPEAL IN PRINCE COUNTY, 
PRINCE EDWARD ISLAND ELECTION 
CasE (1887), 14S. C. R. 265.—CAN. 
f, —— —— ——.]— McEACHERN v. 
Huauks (1909), 7 K. L. I. 227.— CAN, 
g.—— i} - abso- 
lutely controlled an incorporated oo. 
by which a newspaper was published 
& job printing done in the constituency. 
He owned all the shares except a few 
held by persons to etd hem as 
ted pro 











en ee ood 


directors. The co. p clama- 
tions, ballot-papers, etc., for the 
returning officer for the constituency 


& he paid the co. for the work done ou 
of moneys received for the BUEDOBS 
from the Provincial Government :— 
Held; resp. was not, by reason of this 
transaction, brought within the Act 
respecting the Legislative Assembly, 
1914, s. 11, so as to be ineligible for 
inembership the Assembly.—Re 
GRENVILLE PROVINCIAL ELECTION, 
PAYNE. FERGUSON (1920), 48 O. L. R. 
ee 56 D. L. R. 122.—CAN. 

_Me Holding office under the 
Crown.}—Deft., while a Member of 
Parliament, was appointed to the 
Office of Postmaster-General, & again 
re-elected for the same constituency. 
On July 29 he resigned that office, & 
Within a month was appointed Presi- 
dent of the Council, which office he 
re ed on the same day, & on the 
ne werd was re-appolted to his old 
eftice of Postmaster-General :—Held : 
his was authorised by 20 Vict. c. 22.— 








See cases infra. 


McDONELL Uv. SMITH (1859), 17 U. C. R. 


310.—CAN. 

employment by the Dominion Govern- 
mont of a member of the British 
Columbia Legislative Assembly, a 
barrister, as counsel upon an arbitra- 
tion involving thirty five days’ attend- 
ance in Victoria, Toronto & Ottawa, 
though he refused to receive counsel 
fees therefor, disqualified the member 
under Stat. B. C. 187$, 8. 1.—-BARNARD 
v. WALKEM (1880), 1 B. C. R. pt. 1, 
120.—CAN. 








-}+—Defts., after 
their election, were appointed as non- 
official members of the Board of 
Revenue, to which a stipend attached. 
In an action for penalties under 25 
Vict. c. 9 :—Held: the appointments 
wore in violation of 25 Vict. c. 9, wero 
offices of emolument, & applied as well 
after as before the election.—GREENE 
v. BOWRING, PINSENT v. AYRE (1874), 
6 Nfid. Le R. 6.—NFLD. 


Absence 
statute provided that “if any legis- 
lative councillor shall for-two successive 


sessions fail to give his attendanoe, 
without pe on, seat shall 
ereby become vacant’; & a coun- 


of three sessions, having sbeheadie ye f 
obtained permission for a year, whic 
period of time in the event covered the 
whole of tho first & part of tho second 
session :—~Held: his seat was vacated. 
The permission did not cover two 
successive sessions.—A.-G. OF QUEENS- 
D v. GIBBON (1887), 12 App. Cas. 


LAN 
442, P. C.—AUS 





n. Proof of memberahip.}— 
Held: papers produced by petitioner, 
purpo to be indentures of election, 


were not sufficient evidence of his 


being such Momber of Parliament, so 
as to entitlo him to the benefit of tho 
writ.—Ez p. BEDARD (1810), S. R. C. 


1.—CAN. 

oO. Payment.J—According to 
the true construction of Parliamentary 
Representatives Allowance Act, 5: 
Vict., No. 1%, 8. 2, an annual grant to 
** eve member of the Legislative 
Assembly now serving or hereafter to 
serve therein,’’ applies to every suc- 
cessive Legislative Assembly of the 
Colony, & is not limited to the par- 
ticular Assembly oxisting at tho dato 
of the Act.—A.-G. ror NEw Sour 
WALES a at [1896] A. C. 376, 





p. J|—A mandamus was 
refused to justices of a district in 
quarter sessions, to order parliamentary 
wager to be paid to the representative 
of a town, under 43 Geo. 3, c. 9.—R. v. 
NIAGARA JJ. (1826), Tay. 394.—CAN. 


a. Suspension— Duration.)— 
Resp. having entered the Chamber of 
the New South Wales Assembly, of 
which he was a member, within a week 
after it had passed a resolution that 
he be “ suspended from the service of 
the House,”’ he was removed therefrom 
& preven from re-entering it :— 
Held: the resolution must not be 
construed as operating beyond the 
ad during which the resolution was 
passed.—-BARTON v. TAYLOR (1886), 
li App. Cas. 197, P. 0O.—AUS. 


Yr. esignation.|—32 Vict. c. 4 
(O.), a8. 10, ea novice that 2 4 Enon ber 
may resign (a) by ng no n 

lace ain isan: 2) by deliver- 
to the Speaker a declaration of 
such intention, either during a session 
or in the interval betwecn two sessions ; 
or (c) by delivering it to, any two 


members, in case there is no Speaker, 











 eaeeneeememmanel 
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tures. | 


& the resignation is made in the interval 
between two sessions:—Held: to 
mean only an interval between two 
sessions of the same assembly, & not 
to apply to the interval between the 
last general election & the election of a 
8 er.—Re ELECTION FOR WEST 
DURHAM (Prov.), (1871), 31 U. C. R. 
404.—CAN. 


t. Actions agains'.}—A. inember 
of House of Assembly must be sued by 
bil] & summons.—RENNIE vt. RANKIN 

a. Exempt from giving evidence 
during session.|—The engagements of 
a witness, who was a senator of the 
Dominion & u member of the executive 
council, at his duties at Ottawa, where 
the Senate was in session, was deemed 
sufficient. excuse for not procuring his 
attendance, & good ground for putting 


Legista- 








off the hearing.— KEES v. A.-G. (1869), | 


2 Ch. Ch. 386.—CAN. 


b. Speaker—Powers—Preservation of 
order.}—The Legislative Assembly of 
N.S.W. having only protective & self- 
defensive powers, & no _ punitive 
powers, the Speaker has no authority 
to cause a member who has been 
disorderly in the Chamber, & has left 
it a disorderly manner, to be 
arrested outside the Chamber & 
brought back into it.—WILLI8 _v. 
PERRY (1912), 13 C. Ju. R. 592.—AUS. 


CG. ———.}+-The power of 
the Speaker & officers of the House to 
preserve order may be exercised during 
the intervals of adjournment between 
sessions as well as when the House is 
sitting.—DPayson v. HUBERT (1904), 24 
C.L. T. 168; 348. C. R. 400.—CAN. 


Pleading.j—-Where an 
action of trespass has been brought 
against the Speaker of the House of 
Agsembly for an arrest & imprison- 
ment made under his warrant, if he 
claims exemption from personal 
liability in consequence of having acted 
under the order of the House, when 








the House had no authority to make 
the order, he should specially traverse 
with an absque hoc. If he justify 


generally, that question does not arise. 
cha v. WELDON (1845), 3 Kerr, 1.— 


e. Committees—Atlendance of wit- 
nesses.] — The Colonial Legislature 
cannot compel attendance of wit- 
nesses before a committee of the 
Legislative Assombly.—Re KELLY, Hz 
Dp. ue SHERIFF (1860), 2 Legge, 1275. 


{.—— Chairman—Preservation of 
ordcr.}—The Speaker or Chairman of 
Committees of the Legislative Assembly 
has power, without a resolution of the 
House, to ees from the Chamber a 
member guilty of disorderly conduct 
& wilful interruption & obstruction of 
the business of Parliamcnt.—TooHEY 
v. MELVILLE (1892), 13 N. 8S, 

L. RT ae 132; 8N. S. W. W.N. 125 


g. —— Liability for expenses of wit- 
nesses.j\——Semble: a ret officer, 
whose conduct has been impeached, is 
not entitled to his expenser as a wit- 
ness before a committee of the House of 
Oommons, although he was summoned 
to attend by the Speaker’s warrant in 
the same manner as other witnesses.— 


BLACKLOCK v. MCMARTIN (18286), : 


h. —— Services rendered—Liavility 
of Crown.}—The Crown is not Hable 
upon a claim for the services rendvred 
by any one to a committee of the 

ouse of Commons at the instance of 
such committee.—Kimmirr  v, 
(1896), 5 Exch. C. R. 130.—CAN. 


Ke Parliamentary documents — Lia- 
bility for printing.}—Members of a 
pede rie nny 2 committee are liable 

Ointly but not severally, to a printer 
for work ordered by them.—PaPriNEAU 


R. 


PARLIAMENT. 


®. LOVELL (1870), 14 L. C. J. 238.— 
CAN. 


ee ned 


1. ~--—TAYLOR v. CAMPBELL 
(1873), 33 U. C. R. 264.—CAN. 

m. -]—When a tender for 
parliamentary printing had been 
accopted by both Houses of Parliament, 
& a contract executed between the 
suppliants & the clerk of the joint 








committee of both Houses on printing : 
—Held: such a contract could not be 
enforced nst the Crown.—R. v. 


Beg 1882), 8 S. Cc. R. 210.— 


n. Whether admissible in cvi- 
dence.] — Certain alleged copies of 
journals of Parliament were tendered 
in evidence. It was not proved that 
originals of which the copies tendered 
were said to be copies ever cxisted nor 
was it shown that the copies tendered 
were copies of any or They 
were, however, shown to have come 
from the parliamentary library at 
Ottawa, & most of them purported to 
have been pune by the Qucen’s 
printer :—Held: in the absence of a 
statute making them admissible, they 
could not be received.—LANGTRY v. 
DUMOULIN (1884), 7 O. R. 499.—CAN. 


o. Privileges—Ezxtent.}—The Colonial 
Legislature, in exercisc of this power, 
enacted that the privileges, ctc., of the 
Council & Assembly, should be those 
held, etc., by the British Commons 
House of Parliament at the date of 
18 & 19 Vict. c. 55:—Held: this 
enactinent properly defined these 
privileges, etc., & sufficiently exercised 
the power delegated to the Colonial 
Legislature.—DrLL v. MURPHY (1864), 
3 New Rep. 444, P. C.—AUS. 


p. .J—The Legislative 
Assembly does not possess the privilege 
to authorise by resolutions imposing 
customs duties, the officers of customs 
to collect such duties until the end of 
the session of Parliament in which such 
resolutions have been passed.—STEVEN- 
SON oot (1865), 2 W. W. & A’B. 143. 


—— 











e 


q. —— ——.]}--The powers incident 
to or inherent in a Colonial Legislative 
Assembly are such as are necessary to 
the existence of such a body & tho 

roper exercise of the functions which 
t is intended to execute, & do not 
extend to justify punitive action, or 
unconditional suspension of a member 
during the pleasure of the Asseinbly.— 
BARTON v. TAYLOR (1886), 11 App. 
Cas. 197, Pp. C.—AUS., 


Yr. -] — The Legislative 
Assembly does not enjoy all the 
privileges which the House of Commons 
enjoys red virtue of ancient usages & 
prescription but only those privileges 
which are necessary to the existence 
of such a body as the Legislative 
Assembly.—NORTON v. CRICK (1894), 
15 N.8. W.L. R.(L.)172; 10 N.S. W. 


W.N. 197.—AUS. 

-.}—Colonial Assemblies 
are not. vested with all the rights & 
powers of the House of Parliament, 

ut such only as are essential to the 
discharge of their legislative functions. 
aw v. WELDON (1845), 3 Kerr, 1. 


bb. -l—The lex et consue- 
tudo narliamenti, itself part of the law 
of England, has no application to 
Colonial Le ture.—LE MESSURIER 
©. CARTER Evans (1870), 5 Nfid. 
L. RH. 300.—NFLD. 











in Parliament— 
Courts have no jurisdiction.|—As the 
Legislative Assembly has power under 
its Standing Orders pursuant to 
Constitution Act, 1867, s. 8, to regulate 
its internal procedure relating to 
orderly conduct, the Supreme Ct. has 
no jurisdiction to take co nee of 
the mode in which a resolution for the 
suspension of a member was passed.— 
SOW vores (1885), 6 Q. L. J. 


dd. ——- —-—- ~——.}—-A Standing 


Order of the Le tivo Assembly of 
New South Wales made under the 
power given to it by Constitution Act 
o. 32 of 1902, gs. 15, & approved by 
the Governor, empowcred the House 
to suspend from the service of the 
House a member charged with an 
offence until a verdict given or further 
order :—Held: that the Standing 
Order, being to regulate the orderly 
conduct of the Assembly, was within 
the terms of the power conforred. 
The House was sole judge as to tho 
occasion requiring it; & a ct. of law 
could not question its validity so long 
as it related to orderly conduct.— 
HARNETT v. CRICK, [1908] A. C. 470, 
P. C.—AUS, ; 
ee. .J}—-The House of 
Assembly passed a resolution adjudging 
pitf. guilty of a contempt of the House 
committed in the face of the House, & 
ordering his committal to the common 
gaol for the space of forty-eight hours : 
—IIeld; if, in the proceedings against. 
pitf., the members of the House of 
Assembly were sitting as a ct. of record, 
trying a matter within the jurisdiction 
of the ct., the members could not be 
sued for their proceedings in such 
judicial capacity.—TuHomaAs v. HALI- 
BURTON (1893), 26 N.S. R. 55.-—CAN. 


ff. ——- ———- -}—In an action 
for assault & imprisonment against 
members of the Assembly, who had 
voted for pltf.’s imprisonment :——Held : 
the sects. of the local Revised Statutes, 
serios 5, c. 3, which creatye the juris- 
diction of the House & indemnify its 
members against logal proceedings in 
respect to their votes therein, are u 
complete answer to an attempt to 
enforce civil liability for acts dcne & 
words spoken in the House.— FIELDING 
v. TIIOMAS, {1896} A. C. 600.—CAN. 


£e. Freedom from arrest—-Eartent 
of A i te member of the pro- 
vincial Parliament is privileged from 
arrest for forty days after the proroga- 
tion or dissolution of Parliament, & for 
the same period before the next ap- 
pointed mecting. -—- WADSWORTIL v. 
BOULTON, 2 C. L. Ch. 76.—CAN. 


hh. .}— Petitioner 
having been arrested under a writ of 
capias prayed to have the writ quashed 
& to be liberated from such arrest on 
the ground of privilege as a member 
of the Legislative Assembly of Canada : 
—Held: such privilege did not attach 
to inembers of the Canadian Legislature 
in virtue of any law or usage or by 
reason of any analogy between it & 
the Parliament of Great Britain, but 
it attached solely on the ground of 
necessity, within which the case of the 
risoner did not fall, the assembly 
aving been prorogued some time 
previously, & the petitioner not being 
then engaged in any parliamentary 
duty or service.—CUVILLIER v. MUNRO 
(1848), 4 L. C. R. 146.—CAN. 
kk, ——— ————- ———.] — R. v. GAMBLE 
(1852), 9 U. C. R. 546.-—CAN. 
of members of the House of Assembly 
from arrest during the session is for 
forty days, before & after the proroga- 
tion or lution.— RENNIE v. RANKIN 
(1850), 1 All. 620.—CAN. 


mm. .J-—-A member 
of the House of Assembly of Newfound- 
land has the same priviloge from arrest 
during the sit of the Legislature 
for forty days fore & after the 
meeting thervof as a member of the 
House of Commons in ngland.— 
MORIARTY v. KAVANAGH (1861), 4 
Nfld. L. R. 591.—NFLD. 


nn, Contempt of court.}— 
An order to commit to close custody 
for not attending to be examined 
pursuant to a judge’s order is a commit- 
ment for contempt, not a commitment 
in exccution. A Momber of Parliament 
is therefore not privil from arrest 
under such order.—HENDERSON v. 
aceon (1860), 19 U. CG. Ri 592.— 
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n,—— ——- ——.}+ Cox v. PRIOR 
(1899), 18 P. R. 492.—CAN. 


proceedings.|—A Member of Parliament 
8 not privileged from arrest under a 
writ of ca. aa., even though Parliament 
be sitting at the time of his arrest.—~ 
NORTON ?. CRIOK (1894), 15 N. S. W. 
L. R. (L.) 172; 10 N. 8S. W. W.N. 


197.—AUS. 

p. Committal for deci corp BO 
The Legislative Council & Legislativo 
Assembly of Victoria have all the 
privileges, immunitics & powers which 
were legally held enjoyed & exercised 
by the Commons House of Parliament 
at the time of the passing of the 
Constitution Act; & publication out- 
side the Parliament House of a news- 
paper article adjudged by the Assembly 

be a libel on the Assembly, on a 
select committee thereof on a 
member of each in his raed pase of such 
member is a contempt or which the 
Assembly has authority to commit.— 

q. .-- Held: the Speakor 
of the Colonial Assembly has power to 
issuc his warrant to arrest for contempt 
of the ie Face Lee v. MuRPHY 
(1864), 10 e Tv. 170, Pp, C.—AUS. 











= ST Fee) | ime neta eee R OT ta deter 
corpus on behalf of deft., the return set 
out a warrant issued by applt., as 
Speaker of tho Legislative Assembly of 
Victoria, stating that resp. had been 
guilty of a contempt & breach of 
privilege of the assembly, & directing 
the Serjeant-at-Arms to take him into 
custody :—Held: the warrant was u 
sufficient answer to the writ; the full 
power & privilege of deciding what. is 
contempt & of committing for that 
contempt having been conferred on 
the Legislative Assombly.—VicToRIA 
LEGISLATIVE ASSEMBLY (SPEAKER) v, 
GLASS (1871), 24 L. T. 317, P. C—AUS, 


a eee 





; -}--A warrant under the 
hand & seal of the Speaker of the Nova 
Scotia House of Assembly, reciting 
that 'I'". was by resolution of the House 
adjudged put of a contempt thoreof, 
committed in the face of the House, & 
was adjudged to be committed to gaol, 
commanded the Serjeant-at-Arms to 
convey T. to gaol & the gaolcr to 


receive him :—Held: the commitment 
was not under the Act; the House 
can word proceed for contempt in the 
way pointed out by the Act & not by 


a& neral warrant.—He THOMAS, 21 
C. L. T. 503.—CAN. 
-J—The House of 


Assembly has the power of imprisoning 
persons guilty of contempt in answering 
or refusing to answer questions before 
a select committee.—McNas v. Bip- 

b. -+—Where a party 
having privilegé had been in contempt 
for non-compliance with an order of 








the ct., & the order nisi for a sequestra- 


tion had been duly served; but 
between that & the application for the 
writ to issue, the party had ceased to 
be a member, the ct. refused the writ, 
& directed the party moving to com- 
mence proceedings for the contempt 

novo.— MEYERS 0. HARRISON (1853), 
4 Gr. 148.—CAN. 

Cc. -}—Held: the Logisla- 
tive Assembly of the Province of Nova 
Scotia has, in the absence of express 
grant, no power to remove one of its 
members for contempt, unless he is 
actually obstructing the business of 
the House.—LANDERS v. WOODWORTH 
tea 2 It. & C. 84 ; 2 8. C. lt. 158.— 


d. --—,}--Tho jurisdiction 
given to the Legislature by lh. S. O. 
1877, c. 12, to punish as for a contempt, 
docs not oust the jurisdiction of tho 
cts. where the offence is of a criminal 
character, but the same act may be in 
one aspect a contempt of the Legisla- 
ture & in another aspect a mis- 
demeanour,—R. v. BUNTING (1884), 7 
O. ht. 524.—CAN. 

e. -/—The Nova Scotia 
House of Assembly has statutory power 
to adjudicate that wilful disobedience 
to its order to attend in reference to a 
libel refiecting on its members is a 
breach of privilege & contempt, & to 
punish that breach by imprisonment. 
—FIELDING v. THomMas, [1896] A. C. 
600; 5 Cart. 398.—CAN. 

: ——.]—-The House of 
Assembly of the Island of Newfound- 
land docs not possess, as a legal 
incident, the power of arrest, with a 
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view of adjudication on a contempt 
committed out of the House; but only 
such powers as are reasonably necessary 
for the proper exercise of its functions & 
duties as a local legislature._-K1IELLEY 
v. CARSON, KENT (1843), 2 Nad. L. R. 
App. X.—NFLD. 

g. ——— Jurisdiction of court to 
discharge.|—Re GLASS (1869), 6 W. W. 
& A’B. 45.—AUS. 
committed to gaol by the House of 
Assembly, on the warrant of the 
Speaker of the House, for the space of 
ten days for breach of the privileges of 
the House in that as deputy returni 
officer he had been guilty of gross frau 
concerning the clection books :—Held : 
the cts. could not inquire into such 
commitment, nor discharge nor bail 
&® person so committed, yet if the 
commitment did not profess to be for 
contempt, but was evidently arbitrary, 
the ct. would not only be competent 
but bound to discharge the prisoner.— 
Hz LAVOIE (1855), 5 L. C. R. 99.— 








k. ——— —— Duration.]—A prisoner 
committed to the common gaol by 
Parliament during pleasuro is entitled 
to his discharge as soon as Parliament 
is prorogucd, & such discharge may 
be obtained by habeas corpus.—Ezxr p. 
MONK, 2 R. de L. 1817.-—-CAN. 


.}—The House of 
Assembly has power to imprison or 
otherwise punish for disobedience of 
its orders during the session.—THOMAS 
a ea (1893), 26 N.S. R. 55.— 





lL —— 











.] — See, also, DEPEN- 
DENCIES, Vol. XVII., pp. 425-427, 


Nos. 70-88 


m. —— Breach of-——Amounting to 
crime—J urisdiction of House excluded.] 
—Held: the presentation of a petition 
by pitf. reflecting on mombers of the 

ouse was a violation of law, for which 
he was liable to ea aero under the 

rovisions of It. 8. c. 3, & a provincial 
egislature cannot adjudicate upon a 
crime indictable at common law merely 
because the offence touches its privi- 
leges.—THOMAS ¥. HALIBURTON (1893), 
26 N. Ss. R. 55,.—CAN. 


PARLIAMENTARY AGENTS. 


See PARLIAMENT. 


PARLIAMENTARY ELECTIONS 


See ELECTIONS. 


PAROCHIAL CHAPEL. 


See ECCLESIASTICAL Law. 
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PAROCHIAL CHARITIES. 


See Cuarities; Smart Hoipinas anp SMALL DWELLINGS. 


PAROL EVIDENCE. 


See Contract; Custom anp Usacres; Dreps anp OTHER INSTRUMENTS; EVIDENCE ; 
GUARANTEE AND INDEMNITY; AND TITLES passim. 


PARSONS AND PARSONAGES. 


See EccLESIASTICAL Law. 


PART PERFORMANCE. 


See Contract; Equiry; LANDLORD AND TENANT; SPECIFIC PERFORMANCE. 


PARTICULAR ESTATE. 


See Reau PROPERTY AND CHATTELS REAL; SEPTLEMENTS. 


PARTICULARS. 


See County Courts; INTERPLEADER; PLEADING ; PRACTICE AND PROCEDURE ; 
Set-OFF AND COUNTERCLAIM. 


PARTICULARS OF SALE. 


See AUCTION AND AUCTIONEERS; SALE oF Goops; Sate or LAND. 


PARTIES. 


See Britis oF SALE; Contract; Famity ARRANGEMENTS * LANDLORD AND TENANT; MortGacsE ; 
PRACTICE AND Procepure; Sate or LAND; SETTLEMENTS; AND TITLES passim. 
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Part |.—Statutory Provisions. 


Abolition of legal estate in undivided shares.|— 
See Law of Property Act, 1925 (c. 20), s. 1 (6). 

Undivided share of land taking effect behind 
trust for sale.]|—See Law of Property Act, 1925 
(c. cae . 343; Settled Land Act, 1925 (c. 18), 
B. 


(4). 
Statutory trusts..—See Law of Property Act, 








PART I. 


a. Who may obtain partition—Sub- 


-}—A 
aly to dower, unassigned, out of land, 


1925 (c. 20), s. 35; Settled Land Act, 1925 
(c. 18), s. 36 (6). 

Repeal of Partition Acts.|—See Law of Property 
Act, 1925 (c. 20), Sched. VII. 

Creation of undivided share in land.|—See Law 
of Property Act, 1925 (c. 20), s. 34; Settled Land 
Act, 1925 (c. 18), s. 36. 


person entitled discretion, refuse the application & 


leave the dowress to proceed under 


le paie xiste is entitled to apply for partition— Dower Procedure Act, R. S. O., Priel 
aoes dat a eet he fake ie peas DEVEREUX v. KEARNS (1886), 11 P. R. or otherwise, to have her 
obtaining a decree for partition— 452.—CAN. assigned.—F RAM v. FRAM iB8t). “T2 
ROBINSON 2 ROBINSON iets: 2 . 185.—CAN. 





8S. R. N.S. W. (Eq.) 197.—A 
b. Dowress.J|—A. one is not 
saat da aaa aithouss ae is 
pe suffer, parts on.—RoDy 





d. .}—Although some ex- P. 
pressions ions in Partition Act, R. S. O., 
1877, authorise a pemon seoeued to 
dower not assigned to 
tion or sale of the lan 
is interested, yot the ot.° Tati ih ita 


—— ——-, ]}-——MORRIAON 0. MORRI- 
gon (1917), 39 O. L. R. 163; 34 D. L. R. 
677.—CAN. 


f. —— Necessity for possession. }— 


rti- 
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Part I.—Statutory Provisions.] 


LECAIN v. HosTERMAN (1871), @ 
N.S. R. 413.—CAN. 

§: —— ——.]—MURCAR v. BOLTON 
(1 84), 5 0. I. 164.—CAN. 


h, .}—Persons in whom the 
shares of coparceners had _ vested, 
granted a lease for lives renewable for 
ever. Their interest’ vested in _peti- 
tioner & resp. subject to the lease. 
Petitioner ed his petition for a 
partition :—Held: such a suit was not 
sustainable.—-CANTWELL v. HASSARD 
cere), 71. Ch. R. 370; 10 In Jur. 


k. Trustee for sale.|—Pltf. in 
this case being a trustce for sale was 
held not to be in a position to ask for 

artition.—KEEFER v. MCKay (1881), 
9 Gr. 162.—-CAN, 


] 

1. —— Mortgayee.|}—Qu.: whether 
applt. in this case, whose only interest 
was that of mtgeec. of the interest of 
one 8., the owner of an undivided onec- 
sixth interest in the lands, had any 
locus stundi to bring a suit for partition 
or to appeal without his co-plif.— 
LAPLANTE tv. SCAMEN (18383), 8 A. R. 
557.—CAN., 











oeetts e 





m. ---A mtgee., whose 
title has not been perfected by fore- 
closure or otherwise, is not entitled 
to an order for partition or sale upon 
summary application.—-MULLIGAN v. 
rae ieee (1896), 17 P. RR. 227.— 


n. —— Life tenant.}—A sole tenant 
for life of an estate has no locus standi 
under Partition Act, kh. 8S. O., 1887, to 
apply for sale of the cstate.—FISkEN 
v. IFE (1897), 28 O. R. 595.—CAN. 


Oo. ——-—.}--Joint owners for life 
of a farm under a will that does not 
expressly or impliedly prohibit parti- 
tion are cntitled to have the farm 
divided between them for the period of 
their life interest.— PARKIN vt. PARKIN 
(1869), Buch. 136.—S. AF. 

, —— Plaintiff in possession of 
both moieties for different eatates.|-— 
ada DEW (1901), 19 N. Z. L. R. 





_Partics_ in possession of 
portions.|\—Whcere it appeared 
that pltf. & deft., the joint owners of 
certain land in undivided shares, had 
each occupied for mnmany years certain 
defined portions of the land, & 
thereafter pltf. claimed a partition on 
the basis of such occupation :—Held : 
as the evidence was conclusive that 
the parties had agreed to divide the 
proparty in the proportions claimed 

y pltf.. he was entitled to succced in 
the action, although the grant of the 
land had been issued to the parties 
jointly in undivided shares. Hoos 
0. SIEBERHAGEN, [1912] App. D. 50.— 


r. ———.]—The common law writ 
of partition extends to joint tenants 
& tenants in common.—DOANE v. 
McKENNY (1854), James, 328,—CAN. 


Drone iol ee ne HET 
DG Wedee CAN. 


u. ———~.]— Where a suit for partition 
was dismissed for default & a fresh 
suit was instituted :—Ileld: the right 
to enforce partition is a legal incident 
of a joint tenancy, & as long as such 
tenancy subsists go long may any of 
the joint tenants apply to the ct. for 

ideo ws the Be property.— 
HESHAR DAS v, RAM PRASAD (1906), 
I. L. R. 28 All. 627.—IND. Oe) 


a. What property may be partitioned 
—~Estate subject to mortgage.|— Although 
partition may be directed of an estate 
subject to a imtgv. thereon, still, if 
one of several co-tenanta creates an 
incumbrance on his undivided share 
& institutes proceedings to obtain a 
partition of tho estate, the party 

olding the incumbrance mee be 
brought before the ct.—MCDOUGALL v 
McDovuaa.t (1868), 14 Gr. 267.—CAN, 


q . 
defined 





PARTITION. 


Woop wv. HURL 


we }—- 
(1880), 28 Gr. 146.—CAN. 
C. Right of squatter.|}—The right 
which a squatter acquires by being in 
possession of lands of the Crown is not 
such an interest therein as this ct. 
will order a partition of amongst **+ 
ki MARTIN (1873), 20 








d. Land subject to right of He 
—PUGH v. PETERS ee 11 N.S. R. 
(2 R. & C.) 139.—C N. 


e. Partition amounting to waste.) 
—Where a house was held by two 
tenants in common, under a lease for 
the unexpired residuc of.a term of 
years, subject to a rent & covenants, 
a bill for partition by one of the 
tenants was dismissed, as the landlord 
might restrain the parties from exe- 
cuting it by any act amounting to waste, 
& the ct. could not protect one of the 
tenants from a breach of covenant, 
which might be committed by the other. 
—NORTH Uv. GUINAN (1829), Beat. 342. 

f. Right of turbury.|—Har- 
GROVE v. CONGLETON (1861), 12 I. C. 
Ty R. 368.-—IR. 


aa. Mineral rights. |\-—BApEN- 
uORae v. Marks, [1911] 'T. P. D. 144.— 


bb. -}—Where in a suit for parti- 
tion, possession was sought of a definite 
share of a property consisting of a 
number of houses: — Held: the 
principle in such cases is that, if a 
property can be partitioned without 
des ay ii the intrinsic value of the 
whole property or of the shares, such 
partition ought to be made; but where 
partition cannot be made without 
destroying the intrinsic value of the 
property, then a moncy compensation 
should be = given.—ASHANULLAH 0. 
Kaut KINKUR Kor (1884), I. L. R. 
10 Cale. 675.—IND. 


oc. Partition suit— Who must be 
joined— Lessee.)—To a bill for partition 
a lessee for years may be a necessary 
party.— FITZPATRICK v. WILSON (1866), 
12 Gr. 440.—CAN. 

dd. —.]—The tenant in 
common lIcased his undivided share, 
subject to partition being made. Tho 
lessee was madc a party to a bill for a 
partition :—Held: he was not. entitled 
to his costs as against his lessor.—- 
Nir s v, EYRE (1838), 2 Jo. Ex. Ir. 




















or, All parties intereate l.| 
—Where in a bill for partition it was 
stated that certain infants residing 
with or near their father, out of the 
Jurisdiction of the ct., not parties, 
were interested in the lands sought to 
be partitioned, their fathcr being a 
party deft., a demurrer for want of 
parties was allowed.—TRYON v. PEER 


ff,——-_ ——-- ———.]—-MCEACHREN 
v. Cox (1910), 8 BE, L. I. 590.—CAN. 


ae —— .}-~—It is a general 
e that all persons interested ought 
to be made parties to a partition suit.— 
CHUDASAMA SURSANJI v. PARTAPSANG 
ine. (1904), I. L. R. 28 Bom. 








ES Qe 


hh. nfants.)—BROWN ¥. 
BROWN (1882), 9 P. R. 245.—CAN. 


kk. —— Dowress.}—In a suit 
by coparceners for the partition of land 
& an assignment of the dowcr of the 
widow of their ancestor, she should be 
made a party.—Woop ov. Y 
(1885), N. ° Dig. 656.—CAN. 


i. Wife of tenant in com- 
mon.J—The wife of a tenant in common 
in land sought to be sold in a partition 
suit should be a party to the suit.— 
HANNAGHAN v. HANNAGHAN (1896), 1 
N. B. Eq. Rep. 302.—CAN. 


mm. Jurisdiction of court. 
Ng greg Rie eat 
e death o » his lan 
should be divided between his children, 














by his exors. :—H eld: in the absence 
of any refusal of the exors. to make the 
partition after the death of A., the ct. 
could not direct a partition under 2 
Will. 4, c. 35.—CRONK v. CRONK (1841), 
O. S. 332.—CAN. 
.}~—The ct. could not 
a under 2 
Will. 4, C. Jd, Where Gil Une pra vawn 
interested in the partition consent to 
its being made.— Re Eastwoop (1844), 
1 U~. C. rt. 3.—CAN. 


00. ——.]—Re USHER (1845), 1 
U.C. 


R. 527.—CAN. , 

pp. -}The ct. will no 
decree the partition of lands, the title 
to which is vested in the Crown; 
neither will it decree the sale of such 
lands at the instance of the repre- 
sentatives of a deceased locatec.— 
ABELL v. WEIR (1877), 24 Gr. 464.— 


CAN. 

qq. -—— é e  SIMPSON’S 
Estate (1878), 12 N.S. R. (3 R. & C.) 
357.—CAN. 


rT. ——,}+-A bill for partition 
may be maintained in equity, notwith- 
standing that the parties procceded 
against deny the title, & the title is 
purely legal.—Duxrant v. Huestis & 
TUPLIN (1912), 10 KW. L. HR. 423; 1 
D. L. hR. 786.—CAN. 

tt. .+—A partition will be 
decreed in equity only where pitf. 
would be cntitled to a partition at 
law.—O’HARA v. STRANGE (1847), 11 
dhe Ea. R. 262.—-IR. 

aaa, ——.}~-A_ co-proprictor is 
entitled to claim parion of the land 
held in common, but where the parti- 
tion would be impracticable or in- 
equitable, the ct. can award all tho 
land to one co-proprictor rpon con- 
dition that he pays a _ reasonable 
compensation to his co-proprietor.— 
Dickson v. STaGG (1884), 3 8S. C. 115. 


. AF. 











——.] — 














bbb. To order sale.)—Held : 
a trust to divide equally did not oust 
the operation of Partition Act, but a 
majority of the beneficiaries could 
insist upon a sale unless good cause 
were shown to the contrary.—OATLEY 
v. OATLEY (1898), 19 N. 8. W. Hq. 
122,129; 15 N.S. W. W.N. 72.—AUS. 


ccc. ——— ., ‘Where bene- 
ficiaries are entitlod to a partition of 
a scttled estate the ct. will generally 
sanction a sale of tho settled estate 
under Conveyancing & Law of Property 
Act, on the application of a majority 
of the beneficiaries, as they would 
prima ficie be entitled to a sale in Heu 
of a partition under Partition Act.—— 
Re RYAN’S SETTLED ESTATES (1899), 
20 N.S. W.L. R.(Kq.) 135; 16N.S. W. 
W. N. 70.—AUS. 

ddd. See ee —— .J—O'LONE Vv. 
©’LONE (1851), 2 Gr. 642.—CAN. 

eee, ————- —— -+~Re DENNIE 
(1853), 10 U. C. R. 104.——CAN. 

fff. -J}—A tenant for 
life is entitled to a partition, & where 
there is a right to a partition there 
may be a right to a sale as the ct. may 
detcermine.—LALOR v. LALOR (1883), 9 
Pr. R. 455.—CAN. 

EES: —  ».]—Where, on tho 
hearing of a cause for partition, it was 
shown that the estate could not be 
divided without prejudice, the ct. 
without waiting for any return to that 
effect, ordered ‘a sale.—-BENNETT Uv. 
BENNETT? (1860), 8 Gr. 446.—CAN. 


= FP om, 





























hhh. ARG STE — ey ew amare o- —--— 
v. Post (1865), 24 U. C. R. 311.—CAN. 

kkk. ee ee —_—.}— STEVEN VU. 
HUNTER (1868), 14 Gr. 541.—OAN. 
The ct. may 


order a sale in the first instance, if it 
sce fit.—He Foster, 1 Ch. Ch. 103.— 








. 


mmm. —— }—BLASDELL 
v. BALDWIN (1878), 3 A. HR. 6.—CAN. 

nnn. ——- -——— -}] — ONTARIO 
POWER Co. ¥. WHATTLER (1904), 24 


Seamerermemaey 


Oo. L. T. 128; 7.0. L. R. 198 
O. W. R. 340.—CAN. 
-}—Upon_ the 


application of pltfs., the owners of 
undivided interests or shares in three 
mining claims, deft. holding the 
remaining shares, which were much 
less in amount, an order was made 
under English Partition Act, 1868, 
for a sale of the claims under the 
direction of the ct., an equitable 
artition being in the circumstances 
mpossible. — BARNES v. BROGGLIO 
(Y. T.) (1911), 17 Ww. L. R. 294.—CAN. 

6. —_— ——— «=~. }—-GILBERT  v. 
GILBERT (1913), 13 EK. L. R. 4153 14 
D. L. R. 89 +4 42 N. B. h. 288.—CAN. 

d. -]—Whecre deft. 
to a suit for partition by metes & 
bounds has efinitely undertaken, 
according to Partition Act, 1893, s. 4, 
to purchase the share of pltf. in the 
property sought to be partitioned, he 
cannot be permitted to resile from his 
undertaking, & the ct. is bound to 
direct a sale.—ILIaAs AHMAD v, BULAQI 
AND (1917), I. L. R. 39 All. 672.— 








is 
** good reason to the contrary ”’ against, 
a sale instead of partition, under 
Partition Act, 1868, s. 4, that owing 
to agrarian agitation the value of the 
land is depreciated, & that conse- 
quently the interest on the purchase 
money of the lands proposed to be 
sold would be but fifty per cent. of 
the amount of the rents payable there- 
out, to the alleged injury of the 
parties showing cause.—He WHIT- 
WELL’S HSTATE (1887), 19 L. RR. Ir. 


45.— IR. 


; . dissent of 
one of six joint owners, though an 
important matter for consideration, is 
not, per se, “ good reason ”’ against a 
salo instead of a partition, within 
Partition Act, 1868, s. 4, &, in the 
absence of ‘‘ good reason to the con- 
trary,’’ the sect. is mandatory to the 
ct.—Re LANGDALE’S ESTATE (1871), 
5 I. R. Ka. 572.—1IR. 


an 
suit by an owner of an undivided share 
in a holding held for a statutory term, 
brought against the owner of the other 
shares, sceking for a sale in lieu of 
partition, the ct. has jurisdiction to 
order such sale, notwithstanding the 
landlord has not given his consent to 
a partition — PRENDERGAST v. MON- 


order for sale in lieu of partition was 
made in the event of its being certified 
that more than a moiety of the persons 
interested desired a ©.——-GINGLES v. 
‘MAGILL, [1926] N. 234.—IR. 


were tenants in common with defts. 
in a certain parcel of land brought a 
suit for the partition of the Jand. 
They sought to have an immediate & 
unconditional sale of it; but defts. 
desired to have the sale postponed, 
asserting the time to be a period of 
comparatively low prices, & that in 
any case there should be a reserve 
pave put on the property when offered 
or salc. It was shown that pitfs. 
& defts. were disputing about the 
Inanagement, & that tenants’ leases 
of the propeny were shortly falling 
in & req d arrangement :—ZTield : 
the proper order in the suit was to 
aa fips eee sale of the land 
-—-W ACHSMANN v. BURROWES 

(1912), 31 N. Z. L. R. 833.—N.Z. 
. ~=— Effect of existence of 
trust for sale.|—Re DENNIS, DOWNEY 
m. > To find as to title.) 


f itle. 
HUESTIA ¥. 
4836 ®. DURANT (1908), 5 E. L. 











R. 








or paras To make sic Pitaale 
7 fee . FERGUSON . 
i; Ch. R. 488.—IR., ( ) 


0. ——— Sale of part of property— 


‘tenants, will protect the inte 


Vesting order as to remainder.J— 
ARNOLD v. HURD, 1 Ch. Ch. 252.—-CAN. 


Es Necessity for opposing party.) 











—A penuon for' a partition under 
2 Will. 4, oc. 35, must have been 
verified by affidavit, & there must be 
an opposing party, although the suit 
was an amicable one.—Exr p. ROBIN: 
SON (1839), 3 Ont. Dig. 5126.—CAN. 
qa Service of notice.)J—A writ 
of partition could not be ordered, under 
2 l. 4, c. 35, without forty clear 
days’ notice before the term.—RHe 
LONRY (1853), 10 U. C. R. 305.—CAN. 

Yr. Reelief against unauthorised 
consent to mode of partition.|—ROLFR 
CooTE (1865), 1 Ch. Ch. 308.—-CAN. 

t. Appeal.|j—An Eppes will lie 
under Partition Act, 32 Vict. c. 33 (QO), 
from the judgment of a county ct. 
judge on a special casc stated.—He 
DHSVE & HART (1871), 31 U. C. R. 





aa. Reference to barrister—To 
take account of rents & profits.j— 
FRASER v. DEWITT (1878), 1 P. & B. 
738.—CAN. 


Service of bill—Suhstituted 
service.|—In a partition suit an order 
allowing substitutional service of the 
bill on the official ruardian of an infant 
deft., resident without the jurisdiction 
of the ct., was granted on the ground 
that the share of the infant in the 
lands in question amounted to only 
$40, & substitutional service would 
be inexpensive.—WEATHERHEAD v. 
WEATHERHEAD (1881), 9 P. R. 96.—— 





co. Advertisement for creditors. | 
—-The fact that an intestate, whose 
estate is being partitioned, has been 
dead for forty-tive years, does not 
warrant the master in dispensing with 
the usual advertisement for creditors. 
—BIGGAR v. Biauak (1881), 8 P. FR. 
488.—CAN e 


-}—Masters should not, 
without any specific or sufficient 
reasons,® dispense with inquiries & 
advertisements for creditors holding 
specific or general liens upon the whole 
or any undivided share of the estate, 
down to the time of sale.—ROBSON vv, 
ROBSON (1884), 10 P. R. 324.—CAN. 


ee, Powers of master.|—-In the 
course of a reference to make a parti- 
tion of lands, a master appointed two 
skilled persons to examine the property 
& prepare a scheme of partition, & on 
their evidence he adopted the scheme 
orepared :—Held: the course adopted 
the master was a reasonable one.— 
OKAY v. KEEFER (1887), 12 P. TR. 
256.—CAN. 


ff. Protection of third parties. }— 
Where one of two or more tenants in 
common has conveyed by metes & 
bounds a portion of the land held in 
common & improvements have been 
made by the grantee upon the portion 
of land so conveyed, the ct., in decree- 
ing partition at the instance of dese 

oO 
the grantee, by setting apart the land 
conveyed as to the share of the grantor, 
if such setting apart can be e with- 
out detriment the interosts of the 
other tenants in common.—MCcNEIL 
v. McDouGaLL (1896), 28 N. S. R. 
296.—CAN. 











gE. Report—Whether confirma- 
tion required.)—The report in a parti- 
tion suit by bill under C. S. U. C. 
c. 86, does not require to be specially 


confirmed by the ct.—-DUNN v. Dow- 
LING, 1 Ch. Ch. 365.—CAN. 
hh. —— Service of order for parti- 


tion.]——- Re HYNES, HODGINS v. AN- 
DREWS kk? 0c L. T. 390; 19 
P,. RB. 217. AN. 

k,. —— ——.]—Re HYNES, HopGins 
an TREE (1900), 19 P. R. 217. 
ll. —-— Report of commissioners— 
Review.}—The report of partition 
commissioners, in general, should be 
sustained, unless some positive rule 
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of law has been violated or their esti- 
mate has been shown to be erroncous, 
by clear, strong, & indubitable 
evidence.—-ARCHIBALD vt. HANDLEY 
(1904), 40 N. s. R. 427.—CAN. 

mm. Claim of absolute ht to 
part of lands.|—Action for partition or 
sale of certain lands held by parties as 
tenants in common. Deft. admitted 
this, but claimed to own one lot 
absolutely. Judgment given under 
Manitoba rule 615 for partition or 
sale of all except said one lot.—K ELLY 
oa (1911), 9 Ww. IL. Rh. 509.— 





nn. Form of bill.j}—A_ bill in 
equity for peration is an analogy to 
the procecdings at law, & should be 
so framed that there shall be a party 
substantially interested, pltf. & deft. 
—LOWE v. FRANKS (1828), 1 Mol. 137. 


—- 








00. Appointment of receiver.j— 
On a bill for a partition by one tenant 
in common nst another, a receiver 
will not be granted, if a case of ex- 
clusion is not shown.--SpPRATT 1, 
AHERNE (1834), 1 Jo. Iéx. Ir. 50.—IR. 


pp. Reference to arbitrator.|—~ 
ales PORTER (1921), 55 [. L. T. 


aq. Right to reimbursement for 
erpenditure—Improv .J—The rule 
that one of several tenants in common 
of real estate is entitled, when the 
property is sold, to receive out of the 
purchase-money the increased price 
obtained in consequence of permanent 
improvements effected by  himscif 
epulies in suits for administration as 
well as suits for partition.—BOULTER 
v. BOULTER (1898), 19 N.S. W. L. R. 
(Ha:) 135; 15 N. S. W. W. N. 61.— 














rr. —-—.]—The equitablo 
right of a tenant in common of real 
estate, who has inade ermanent 


improvements upon it while in sole 
occupation, to be compensated for his 
expenditure to the extent to which 
the value of the land has been in- 
creased thereby, is one which attaches 
to the land & passes with it to a 
purchaser, but is enforceable only as 
a dofensive equity, in the event of a 
artition.—BRickKWoop v. YOUNG & 

INISTER FOR PUBLIC WORKS OF NEW 
SouTH WALES (1905), 2 C. L. R. 387; 
4S. Rh. N.S. W. 743; 21 N. 85S. W. 
W.N. 257.—AUS. 








tt. ——.]— FOSTER wv. 
EKMERSON (1844), 5 Gr. 135.—CAN. 


-.}—BIEHN v. 
BIENN (1871), 18 Gr. 497.—CAN. 
-.]—One of several 
tenants in common or joint tenants, 
making improvements on the joint 
estate, is not entitled to be paid there- 
for; unless, on the other hand, he 
consents to be charged with occupa- 
tion rent.—RICE v. GEORGE (1873), 
20 Gr, 221.—CAN. 
ccc. .J—The right of a 
tenant in common, in an action for 
artition of the property, to be paid 
or improvements executed by him 
thereon, is restricted to snch as are 
made by him after his tenancy in 
common has commenced in fact.— 
LASBY v. CREWSON (1891), 21 O. R. 
255.—CAN. 











cua v. 
RODGER (1895), 27 O. R. 320.—OCAN, 


ece. -}—A tenant in 
common who holds possession of, 
manages, & receives the rent of, the 
common property, which is subject to 
an inoumbrance, is entitled when 
called on for an account by his co- 
tenant, to be allowed for advances 
property & reasonably made by him, 
or repairs & improvements, & for 
pencipel & interest on the im 











cum- 
rance, with interest from the time 
the advances are made.—He Curry, 
Cumey v. CURRY (1898), 25 A. R. 267. 


fff. 





——— ——,J——-NEW ALL %, 
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Part I.—Statutory Provisions.] * 
con RE TON (1903), 23 N. Z L. R. 406. 


; : obligation 
of co-owners to account to each other 
are the same in equity as at law & are 
the same in a partition suit as in other 
proceedings, save only that in a parti- 
tion suit if an occu owner claims 
an allowance for expenditure he 
can obtain it only if he consents to be 
charged an occupation rent.— 
McCorRMICcCK v. McCoRMICK, [1921] 
N. Z. L. R. 384.—N.Z. 


h. .}—MASTRON v. COTTON, 
ele L. R. 767 ; 58 O. Il. R. 


{19 
251.— 
Costs—- Whether 





k. party & 
party or solicitor & clicnt.}—The costs 
decreed in partition suits are, as in 
other suits, patty & party costs, & 
where any of the parties are not sui 
juris, costs as between solr. & client 
are not decreed even by consent.— 
HARKNESS v. CONMAY (1866), 12 Gr. 
449.—CAN. - 





-+-In a suit for 
partition, the decree omitted a direc- 
tion to tax the costs as between solr. 
& client, or to apportion them amongst 
the several parties. On a motion for 
an order directing the master to dbo so 
pen the taxation, the order to appor- 

on the costs was made. The order 
for taxation as between solr. & client 
was refused as being a variation of the 
decree.— BERNARD v. JARVIS, 1 Ch. 
Ch. 24.—CAN. 








m. Borne ratably by joint 
owners.}—In suits between joint owners 
for partition or sale, the costs are to be 
borne by the parties in proportion to 
their respective interests in the 
property, except that in the case of 
partition the ct., if it see fit, may give 
no costs to either party up to the hear- 
ing.— CARTWRIGHT v. DIEHL (1867), 
13 Gr. 360.—CAN. 

n. ——.}+~—In partition 
suits in future, all parties are to abide 
their own costs, until the issuing of 
the commission; but the costs of 
issuing & executing same, & of the 
final hearing & decree, are to be borne 
by the parties in proportion to their 
respective interests.—M‘ BRIDE v. MAL- 
COMSON (1840), 2 Dr. & Wal. 700.— IR. 


oO. »}—THOMPSON Vv. 
RICHARDSON (1872), 6 I. R. Hq. 596. 


— 




















p. —— Unnecessary suit.}— 
CARROLL v. CARROLL (1876), 23 Gr. 
438.— CAN. 

q. —— —— Application to vary 
order.|—CLARK ¥. CLARK (1879), 8 
P. R. 156.—CAN. 

Yr. Commission in lieu of 
custs.}—In partition & administration 
suits, the comuinission in lien of costs 
should be divided into equal fractional 
varts, & the parts allotted to the solrs. 
n proportion to the amount of work 
done by & the responsibility imposed 
upon them.—DOoODGE v. CLAPP (1880), 


8 P. R. 388.—OAN. 

t. -}—The sum allot- 
ted to the guardian of infants for com- 
mission in partition suits should not 
be measured only by the work done 
in the master’s office.—CAMERON 2. 
HENDRIOKS v. 














Ee SED 


ao -}+— 
HENDRICKS (1889), 18 PP. R. 79.— 
CAN. 
Refusal to tlion 
amicably.}—Where a co-tenant refused 


to partition amicably a piece of land, 
& proceeded to strip it of its timber 
the costs of a partition suit were ordered 
to be paid by him, & made ac 
upon his share of the proceeds of the 
sale.—CassipDY v. CASSIDY (1892), 
N. B. Dig. 314.—-CAN. 

c. —— Unnecessary ~-+-— 
Where, in a partition suit, one of defts. 
did not appear at the hearing, & his 
answer was unsupported by evidence, 





PARTITION. 


& was assumed by the ct. to be un- 
necessary, he was held not entitled to 
any costs.— SHIELDS v. QUIGLEY (1895), 
1 N. B. Eq. Rep. 154.—CAN. 

Special costs in relation 
to one share—Borne by that share.|—Re 
MAHONY’s HSTATE, [1909] 1 1. R. 132. 











e. ——. }+— Re McMILLAN, PAT- 
TERSON Uv. MCMILLAN (1881), 8 P. R. 


546.—CAN. 

-.}—Pltfs. had succeeded 
in respect of the title made under the 
judgment in partition, & not for the 
estate of the grantor in the memorial ; 
& the effect of that judgment seemed 
not to have been pressed in the ct. 
below, & was not urged before this ct. 
until the second argument. Under the 
circumstances the appeal was dismissed 
without costs.—VAN VELAOR v. HUGH- 


aa. -}—FRY & MOORE 14. 
SPEARE (1915), 9 O. W. N. 196; 34 
O. r) 632.—CAN. 


rn  enameeremes  emeine 


L. R. 


bb. Summary proceedings. |}—Partition 
Act, 1869, only applics to cases in 
which some common title in the 
petitioner & resps. to the land in ques- 
tion is adinitted. Whero it appeared, 
from the statements in the petition, 
that two of several resps. claimed to be 
entitled absolutely to part of the lands 
sought to be itioned, & that peti- 
tioners contested such claim :—Held : 
the proper mode of proceedings as 
against these resps. was by bill in the 
ordin way.—BENNETTO vv. BEN- 
NETTO (1874), 6 P. R. 145.—CAN. 


co, -+—A notice of motion for 
partition HANI been served, piltf. 
moved for an_ injunction restraining 
deft. from collecting rents, & for a 
receiver. It appeared that the deft. 
was a stranger, whose right to be in 
possession was denied :—Held: no 
relief could be had against him without 
bill filed.— YOUNG v. WRIGHT (1879), 8 
P. R. 198.—CAN. 


dd. -}—Under G. O. 640, where 
special circumstances are shown on an 
application for partition or sale of 
lands, a reference to a master other 
than the master in the county town of 
the county where the lands are situate, 
will directed.—Re ARNOTT, CHAT- 
bag rahe CHATTERTON (1879), 8 P. R. 


ee. -}—-The jurisdiction created 
by G. O. 640 is intended to be cxercised 
in simple cases only where there is no 
dispute. Where questions are raised 
of title, or the like, a bill must be filed. 
—-MACDONELL v. MOGILLI8 (1880), 
8 P. R. 339.—CAN. 


ff. -}—A summary application 
for partition or sale of land by pltf. as 
one of several heirs was dismissed with 
costs where plitf. before making it knew 
that a deft. was in possession claiming 
title to the exclusion of the pltf. & his 
co-heirs.— Hopkins v. HOPKINS (1881), 
9g P, Rn. 71.—CAN. 














ge: ———.}-—-GRANT v. GRANT (1882), 
e R. 21 1 -—CAN. 
hh -}—Where a motion is made 





under rule 956 for a summary order for 
partition or sale of lands, & it appears 
on the motion that such order should 
not be made until after a question of 
title has been determined, & then only 
in the event of the determination being 
against the title set up in opposition 
to the motion, the practice which 
should now be adop is to adjourn 
the further hearing of the motion, with 
ak & to appct. to bring an action to 
try the question of title—SmirH v, 
SmitH_ (1901), 21 C. L. T. 238; 1 
oO. L. R. 404.—CAN. 


kk, -+—Where, on summary’ ap- 
lication for partition or sale of lands, 
t was all by deft. & ma facte 
te cae ft th land title ‘be 2 
as oO e » title by B- 
session, & as to the residue, had aa 
an casement or right of way over it 
no title to the land itself :—Held : 





ven 


there being no common title, no interest 
in common, an order for partition or 
sale should not be made.—STROUD v. 
Sun OL Co. (1904), 24 C. L. T. 298; 
70. L. R. 704; 8 0. L. R. 748; 3 
O. W. R. 806 , 4 O. Ww. R. 212.—CAN. 

ll. Effect of partition.|—A sale of real 
estate belonging to an infant under the 
decree of the ct. rightfully made in a 
partition suit operates as a conversion 
of the property into personalty for all 

urposes, notwithstanding the statu- 
ry trust for reconversion. The order 
for sale operates as a disentailing deed 
where the proporty or portion of it is 
settled in tail.—-CHARLTON v. MURRAY 
ag 10 8S. R. N. S. W. 49; 27 

e Ss. WwW. W. N. 1.—AUS. 

mm, ——.]—A., B., & C. owned lands 
as tenants in common; A. being under 
ago, her father made a partition with 
B. & C. in 1810; in 1814 A. married 
still being under age, & her husband 
occupied the share allotted to her until 
his death in 1842, & six years after she 
objected to the partition, demanded 
possession of B., & brought ejectment : 
—Held: the partition having been 
fair, she was bound by it, unless she 
objected within a reasonable time after 
her coverture ceased.—Dor d. EstTa- 
BROOKS v. HARRIS (1850), 2 All. 42.-— 


CAN. 
nn. -_}+—PARK v. PARK (1865), 24 
U. C. RR. 459.— CAN. 








oo. -}—When lands are sold for 
the purpose of effecting a partition, the 
share of an infant retains its character 


of realty.— THOMPSON v. MCCAFFREY 
(1874), 6 P. R. 193.—-CAN. 


pp. ——.}—AYLWARD v. AYLWARD 
(1881), 14 N. S. R. (2 LR. & G.) 243; 
1 C. L. dba 706.—CAN. 
aq. ——-.}— Where a mtgve. comes in 
under a decree for partition or sale, & 
roves his claim & consents to a sale, 
e is not entitled to six months’ 
interest, or six months’ notice.—Re 
HOUSTON, HOUSTON v. HOUSTON (1882), 


2 O. R. 84.—CAN. 
_ -When proceedings for a 
artition in a county ct. bave beon 
rminated by an order confirming such 
ar ate & nothing remains to be 

oné by way of enforcing the judgment, 
such judgment cannot afterwards be 
impeached on the ground of fraud or 
pecan on the ct. otherwise than in 
resisting an action in which it is relied 
on, or by bringing an action for the 
express purpose of setting it aside.— 
JENKING Uv. JENKING (1884), 11 A. Rf. 
92.—CAN. 

tt. ——.]}-—-HEWARD v. O’DONOHOE 
(1891), 19 S. C. R. 341.—CAN. 

aaa. ——.]— HoFrEeR v.° WALDNER, 
[1921] 1 Ww. W. R. 177.—CAN. ® 

bbb. -}-Theo allotment of land to 
one person ny Peden extinguishes 
another’s righ together ; his subse- 
quent possession is either that of a 
trespasser or a tenant-at-will; his dis- 
sossession is not illegal, & he has no 

_ Yight of suit for recovery of pos- 
session.—Musst NowaB BEGUM »v. 
RuSTUM KHAN (1867), 2 Agra, 149.— 


ccc. -}—A decree for partition is 
not like a decree for money or the 
delivery of specific property which is 
only in favour of the pltf. in the suit. 
It is a joint declaration of the rights of 
persons interested in the property of 
which partition is sought, & such a 
decree, when properly wn up, is in 
favour of each shareholder or set 
of. shareholders having a_ distinct 
share.—-SHEIKH KHOORSHED HOSSEIN 
©. NUBBEE Fatima (1878), I. L. R. 3 
Calc. 651 > 2 C. L. R. 187.—IND. 


ddd. -_}—A decree for partition 
does not operate as a severance £0 long 
as it remains under appeal.—_SHAKARAM 
MAHADEV DANGE v. HaRi KRISHNA 


eee. ——.}—To effect a partition the 
property, if susceptible of division, 
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Part (1—Transitional Provisions. 


See Law of Property Act, 1925 (c. 20), Sched. I., 
Part IV. 


1. Representation of beneficlary.|—-Trustees for 
sale under a will of an undivided share suffi- 


ciently represent that share, apart from the 
persons beneficially interested therein, for the 
purposes of the partition clauses.—DARLINGTON 
v. DARLINGTON (1926), 70 Sol. Jo. 778. 


Part Ill_—Partition. by Agreement. 


Sect. 1.—MODES OF EFFECTING PARTITION. 

z. General method— By conveyance.|— ANON. 
(1742), 3 Swan. 139, n.; 36 EB. R. 807, L. C. 

3. Cross-surrenders of copyhold.|—Two tenants 
in common of a copyhold estate in tail agree upon a 
partition, each surrenders the part allotted to 
the other :—Held: the entail was barred only as 
to a moiety.—OAKLEY v. SMITH (1759), Amb. 368 ; 
97 I. R. 245; sub nom. OAKELEY v. SMITH, 1 
Iden, 261. 

4. Enjoyment of lands for alternate period of 
time—No severance as to estate.|—A partition for one 
parcener to have the land from Easter till Lammas, 
& the other from Lammas till Easter, binds as 
to the possession & taking of the profits, but is no 
severance as to the estate.—CoRBET’S CASE, 
CORBET v. CORBET (1600), 1 Co. Rep. 83 b; 2 
And. 134; Moore, K. B. 601; 76 KE. R. 178. 
Annotations :-—Refd, Mildmay’s Case (1606), 6 Co. Rep. 

40 a. Mentd. Butler v. Baker (1591), 3 Co. Rep. 25 a; 

Chomley v. Humble (1593), Cro. Eliz. 379; Foy v. Hynde 

(1624), Cro. Jac. 697; Portington’s Case (1631), 10 Co. 

Rep. 35 a; Baker v. Willis (1637), Cro. Car. 476; Manby 

v. Scatt (1662), O. Bridg. 229; Payne v. Barker (1662), 

O. Bridg. 19 ; Williams v. he (1672), 3 Keb. 19, Dighton 

v. Greenvil (1690), 2 Vent. 321; It. v. Kemp (1693), 4 

Mod. Rep. 275; Luddington v. Kime (1696), 1 Ld. Raym. 

203; Goodright d. Fowler v. Forrester (1807), 8 Fast, 

552; Holmes v. Godson (1856), 8 De G. M. & G. 152; 

Astley v. Essex (1874), 30 L. T. 485; Re Dick, Cloncurry 

v. Fenton, [1926] Ch. 992. 

By arbitration.|—-See ARBITRATION, Vol. II., 
p. 400, No. 1321. 

5. Allotment of share — Right to particular 
part of lands.|—The assignee of an undivided 
share of certain premises, part of a larger estate, 
held by the assignor in common, has no title as 





against the other tenants in common to require 
that, on partition, the particular premises which 
he has purchased, or any part of them, shall be 
allotted to him.—Coorer v. FISHER (1841), 10 
L. J. Ch. 221. 
By seniority.|—-See EccLEsIASTIcAL Law, 
Vol. XITX., p. 374, Nos. 1945-1947. 
By alternate terms.|——See MCCLESIASTICAL 
Law, Vol. XIX., pp. 374, 375, Nos, 1951-1953. 
By casting lots.|——-See ECCLESIASTICAT, LAW, 
Vol. XIX., p. 375, No. 1957. 

Whether deed necessary.|—See Sect. 4, sub-sect. 
2, post. 











Sect. 2.—WHAT PROPERTY MAY BE 
PARTITIONED. 

6. Advowson.] — If co-parceners assign their 
parts of an advowson severally, the grantees shall 
present by turns.—Harnis & HaAtres v. NICHOLS 
(1583), Cro. Eliz. 19; 78 E. R. 285. 

Annotations :—Apld. Buller v. Exeter (Bp.) (1749), 1 Ves. 

aap are Refd. Doe d. Winter, ote. v. Perratt (1826), 5 


7. .]}—SALIsBony (Be.) v. Prm.ips (1699), 
Carth. 505; Holt, K. B. 52; 1 Salk. 43; 1 Ld. 
Raym. 535; 90 E. R. 889; sub nom. PHILIPS 
v. SALISBURY (BP.), 12 Mod. Rep. 321. 


Annotations :—Consd. Johnstone v. Baber (1856), 22 Beav. 
562. Refd. Grocers’ Co. v. Canterbury (Archbp.) (1771), 
Na Bl. 770; Edwards v. Exeter (Bp.) (1839), 7 Scott, 
652. 

8. |—The ct. can make a partition of 
an advowson. 
A. seised of an advowson, of which his son W. 








must be transformed into estates in 
severalty & one of such estates assigned 
to each of the former occupants for his 
sole use & as his sole property.— 
JOGENDRA NATH Rat v. BALADEO DAB8 
C. W. N. 12 D 


n, -———.}—Difference between par- 
tition at law & in equity. The former 
operates by the judgment of a ct. of 
law, conclusive on the parties; the 
latter proceeds on conveyances to be 
executed between the parties, & cannot 
be effectual, if the parties be incom- 
petent to execute.—WHALEY v. Daw- 
SON (1805), 2 Sch. & Lef. 367.— IR. 


o. ——.}—A partition order made 
by the Native Land Ct. is conclusive 
in the Supreme Ct. & Ct. of Appeal 
that the persons named in it are 
entitled to the lands comprised in it 
for the estates & interests therein 
mentioned, notwithstanding that it is 
shown to have been issued by the 
Native Land Court upon a mistake of 
law.—Inaka TE Rov v. LOVE (1891), 
10 N. zZ. L. R. 529.—N.Z. 

, P. Bars to petition—Term outstand- 
ing.}-—-The fact that there is an out- 
standing in lands to portions of 
which infants are entitled, is no defence 
to a bill of partition, altho gh it may 


influence the ct. in deciding between 
a sale or partition of the ostate. 
KITZPATRICK v. WILSON (1866), 12 Gr. 
440.—CAN. 

aq. —— Title outstanding in third 
party.J—ANGUS v. HEINZE (1909), 14 
B.C. R. 157; 9 W. L. R. 488; affd. 
42 Ss. C. R. 416.—CAN. 

Yr. Reference to arbitration.J—A 
suit in equity cannot be sustained after 
an agreement to refer to arbn., naming 
the arbitrators, & containing a cove- 
nant not to sue, & power to cxamine 
witnesses, & to make the submission a 
rule of ct., while the arbitration might 
be proceede with.—DIMSDALE_ U. 
ROBERTSON Geek 71. Kq. R. 536; 2 


JO. & Lat. § .——-IR 

t. Relief for u l partition. }—An 
unequal partition Cbtained in a county 
ct. t a minor & feme covert 
through the contrivance of the co- 
tenant, the gross laches of the guardian 
ad litem, & the misapprehension of the 
referee, as to the extent of his uty & 
power, was held not binding. he 
minor, on coming of age, filed a bill for 
a& new tion, & a decree was made 
accor y— TT v. SHAW (1868), 
15 Gr. 3 1.—OAN. 


a. Partition decree—Whether evidence 
of title.}—A decree of partition is 








evidence in an action of cjectment to 
show that the land in disputo, formerly 
part of an undivided estate, had been 
assigned as the separate property of 
Ly aa v. ESTKY (1857), 3 All. 489. 


b. Partition proceedings pending— 
Joint tenant restrained from waste.|-— 
Although the general principle is, that 
one joint tenant not be restrained 
from committ: waste at the instance 
of his co-tenant, the rule is different 
where a bill has been already filed for 
a partition of the estate.—LASsSERT v. 
SALYERDS (1870), 17 Gr. 109.—CAN. 


CG. Sale of standing grasa.|-— 
During the pendency of a partition auit 
the ct. will not, in opposition to the 
tenant in possession, order the sale of 
standing grass & payment of the pro- 
ceeds into ct., unless it is necessary in 
the interest of the co-tenants.—SMITH 
v. are (1896), 1 N. B. Eq. Rep. 320. 








d. Possession protected.}—-Pend- 
ing a partition suit, the ct. will not 
interfere with the possession, nor allow 
it to be interfered with by the parties, 
until the partition s have been 
completed.—_ H uGHEs v. D’ARO¥ (1873), 
8 I. e Eq. 71.—IR. 


* 
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Sect. 2.—What property may be partitioned. Sect.3: 
Sub-secits. 1 & 2, A. & B.] 


was incumbent, devised it to trustees to sell on his 
son’s death & divide the produce between his own 
nine children :—Held: (1) the ct. had authority 
to make a partition of an advowson, & would 
follow, by analogy, the rule as to coparceners, & 
give the right of presentation to the members by 
seniority. JOHNSTONE v. BABER (1856), 22 Beav. 

562; 52 BE. R. 1225; on appeal, 6 De G. M. & G. 

439,L.C. & L. J. 

——.]—See EccLesiasticaL Law, Vol. XIX., 
p. 383, Nos. 2065-2067. 

Copyholds.|—-See CopyHOLps, Vol. XITI., pp. 68, 
69, Nos. 858-861. 

9. Estate for years.] — ANON. (1556), Benl. 
30; 73 BE. R. 952. 

10. ——-.]— BARING v. NasH, No. 27, post. 

Expectancies.|—-See FAMILY ARRANGEMENTS, 
Vol. XXIV., pp. 947, 948, Nos. 19-24. 

Franchise.|—-See CoPYHOLDs, Vol. XIII., p. 21, 
No. 129. 

11. Freehold interest — During existence of 
leasehold interest over share.|——-PYyNE v. MATTHEW 
(1669), 3 Rep. Ch. 29; 21 K. R. 719 

12. House.|—-BENson’s CASE (undated), cited 
8 Ves. at p. 144. 

: .}—A commission for partition of a 
house decreed.—TURNER v. MORGAN (1803), 8 
Ves. 143; 32 BE. R. 307, L. C. 

Annotations :—Reld. Baring v. Nash (1813), 1 Ves. & B. 551; 
Manners v. Charlesworth (1833), Coop. temp. Brough. 52 ; 
Lister v. Lister (1839), 3 Y. & C. Ex. 540; Leake v. 
Cordeaux (1856), 4 W. R. 806; Ames v. Comyns (1867), 
17 L. T. 163; Pemberton v. Barnes (1871), 40 L. J. Ch. 
675; Mayfair Property Co. v. Johnston, [1894] 1 Ch. 508 ; 
Hill v. Hickin, [1897] 2 Ch. 579. 

14. Incorporeal hereditaments—Share in New 
River Company.|—R. was tenant in common with 
his brother C., under their father’s will, of an 
interest in the New River co. The dividends were 

aid separately to R. & C., & they were regarded 
by the co. as being each the owner of an undivided 
share in the interest. No formal partition of the 
property, however, was at any time effected, & 
in an agreement between R. & C. relating to the 
partition of other property of which they were 
tenants in common it was recited that they had 
agreed not to partition the interest in the New 

River co., but to retain it for the present in their 

joint ownership. R. afterwards died, having 

devised to C. all his share & interest of & in all 
the real estate derived under the will of his father, 
which he held as tenant in common with C., & 
which should not, at the date of R.’s death, have 
been partitioned. At the date of R.’s death 
there was other real estate of which R. & C. were 
tenants in common under their father’s -will, & 
which had not in any way been partitioned. On 

a summons taken out for the determination of the 

question whether R.’s share in the interest in the 

New River co. passed to C. under the above devise 

or not:—Held: (1) in view of the separate 

receipt of dividends by R. & C., there had ceased 
to be unity of possession in the interest, it had been 
fully partitioned & R. & C. had ceased to be tenants 
in common of it, & it therefore did not pass by the 
devise ; (2) the recital in the agreement for the 
partition of the other property was not admissible 
as evidence of testator’s intention.—ARe TRIMMER, 

CRUNDWELL v. TRIMMER (1904), 91 L. T. 26; 48 

Sol. Jo. 492. 

- 15. Jus individuum.]—-Where two persons are 

joint owners of a lake, with a common right of 

sailing, fishing, floating timber, etc., such right is 
not indivisible; but either may, without the 
consent of the other, alien the whole or any portion 
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of his right, even where it is merely appurtenant 
to the land. 

But if the effect of such alienation was to 
deprive the co-owner of the full enjoyment of his 
moiety, such co-owner could maintain an action 
for the regulation of his enjoyment, as he could if 
there had been no alienation. 

He contends that the ownership of a lake is 
what is called a jus individuum—incapable of 
division ; & that where there are two joint pro- 
prietors of such a right one of them cannot, without 
the consent of the other, introduce a third. That 
that is the state of the law in reference to some 
property there is no doubt. You cannot in the 
case of.a peerage, for instance, split that so as to 
make two peerages—you cannot grant part of a 
peerage (LoRD CRANWORTH, C.).—MENZIES v. 
MACDONALD (1856), 2 Macq. 463; 2 Jur. N. S. 
575; 4 W. R. 625, H. L. 

Annotation :—Refi. Mackenzie v. Bankes (1878), 3 App 

Cas. 1324, 

16. Land subject to overriding trust.]|—Under 
a will two persons were equally entitled to real 
property for life with remainder to their children 
& issue, who were not yet ascertained. The 
trustees of the will had, during the lives of the 
tenants for life, powers of working a quarry on the 
estate, & making roads over the property for 
the purpose, & were directed to work the quarry 
& divide the profits among the persons entitled :— 
Held: while the overriding power & trust existed, 
the ct. had no jurisdiction to make a decree for 
partition or sale under Partition Acts.—TAYLor 
v. GRANGE (1880), 15 Ch. D. 165; 49 L. J. Ch. 
794; 43 L. T. 233, C. A. 

Annotations :—Consd. Dodd v. Cattell, (1914} 2 Ch. 1. 

Mentd. Waite ». Bingley (1882), 30 W. R. 698. 

17. ———.]—Where land is subject to an over- 
riding term limited upon trusts for management 
which require the possession of the entirety to 
remain in the trustees, there is no right to a parti- 
tion during the continuance of those trusts. 

Testator by his will scttled real estate upon 
certain trusts under which, in the events which 
had happened, pltf. was entitled, subject to a 
term of a thousand years, to the entire estate in 
fee simple, subject, however, as to one moiety 
thereof to have her estate divested by the attaining 
of a vested interest therein by other persons. The 
term was limited to trustees upon certain trusts 
for management & application of the rents under 
which, in the events which had happened, one 
moiety of the rents thereof was payable to pltf. 
together with a part of the other moiety. In an 
action by pltf. for partition of the estate :—Held : 
pitf. was not entitled to a partition on the grounds 
(a) there was not joint tenancy or tenancy in 
common; (b) the trusts for management required 
that the entirety of the property should remain in 
the trustees.— Dopp v. CATTELL, [1914] 2 Ch. 1; 
83 L. J. Ch. 721. 

Manors.|——-See CopyHOLDS, Vol. XIII., p. 18, 
Nos. 101-104. 

18. Peerage.| — MENZIES 1. MACDONALD, No. 
15, ante. 

19. Profits a prendre.] —MEmENzIES v7. MAac- 
DONALD, No. 15, ante. 

20. Rentcharge.}] —- A devise may be of part 
of a rent to be equally divided between three ; 
& debt lies by each devisee for his share of the rent. 

t was agreed by three justices that the action 
well lay; & therefore judgment was entered for 
itf.—ARDS v. WATKINS (1598), Cro. Eliz. 637; 
8 E. R. 877. 
Annotations :—Folld. Rivis v. Watson (1839), 5 M. & W. 255. 
] 


Mentd. Goodwin v. Parker (1670), m. K. B.1; Wil- 
fams v. Hayward (1859), 1 KE. & E .1040. 


Part HII.—-Partririon By AGREEMENT. 


21. ——-.]—Kentcharge dividable by fine or 
devise.—COLBORNE v. WRIGHT (1678), 2 Lev. 239 ; 
83 ‘E. R. 537; sub nom. COLEBURNE v. WiGurt, 
T. Jo. 119. 

Annotation :—Folld. Rivis v. Watson (1839), 5 M. & W. 255. 

22. ——.]—A rentcharge may be divided by 
will, or by deed opeteuins under Statute of Uses, 
1585 (c. 11), 80 as to make the tenant liable, with- 
out attornment, to several distresses by the 
devisees or cestuis que use. Semble: since 4 Ann. 
c. 16, s. 9, a rentcharge may be so divided by a 
conveyance of any kind.—RIv1s v. WATSON (1839), 
5M. & W. 255; 9 L. J. Ex. 67; 151 E. R: 109. 


Annotations :—Distd. Owens »v. Wynne sae 4 .. & B. 
one: sa fplt. White v. Greenish (1861), 11C. B. N.S. 209. 
est v. opens eae - & G. wise aoLaton @ 


Eas: (1872), L. R. 7 C. P. 

23. mithes!| Demure G bill for partition 
of tithes overruled.— Baxter v. KNOLLYS (1750), 
1 Ves. Sen. 494; 27 E. R. 1163. 


SECT. 3.—PARTIES. 
SUB-SECT. 1.—NECESSARY PARTIES. 


24. All parties required to make good con- 
veyance.|—-ANON. (1742), 3 Swan. 139,n.; 36 
E. R. 807, L. C. 

25. Mortgagee of entirety.| — A mtgee. [of 
entirety] is not a necessary party to a suit for 
partition because he is entitled to the whole.— 
ila v. SWAN (1820), 8 Price, 516; 146 EK. R. 

Annotations :—Apld. Sinclair v. James, [1894] 3 Ch. 554. 

“Beta. Watgon v. Gass (1881), 45 L. T. 582; Hill v. Hickin, 


(1897] 2 Ch. 579. entd. Re Leah Leslic v. French 
(1883), 23 Ch. D. 552. 


26. ——-.| — An action for partition was 
brought by the owner of the equity of redemption 
of an undivided share of land subject to mtges. 
affecting the whole, pltf.’s mtgee. & the overriding 
mtgees. being made parties. The action was 
dismissed against the several mtgees. as showing 
no reasonable cause of action against them.— 
SINCLAIR v. JAMES, [1894] 3 Ch. 554; 63 L. J. Ch. 
873; 71 L. T. 4833; 38 Sol. Jo. 717; 8 R. 637. 

27. Reversioner.}—Bill for partition by lessec 
for years. Demutrrer, for cause, that the bill stated 
deft.’s estate not with sufficient certainty, viz. 
that he ‘‘ is seized in fee, or otherwise well entitled 
to,” & ore tenus, that the reversioner was not a 
party overruled.— BARING v. NASH (1813), 1 Ves. 
& B. 551; 35 E. R. 214. 

Annotations ; -—Apld. Heaton v. Dearden pisses). 16 Beav 


ard v. Williams (1869), L. kK. 8 Kg. 494; 
Mostar Poe Co. v. Johuston, [1894] 1 Gh. 5087 


SUB-SECT. 2.—COMPETENT PARTIES. 
A. In General. 

28. Owner in fee as to one moiety—Tenant for 
molety as to other.|—Hicks v. WITCHELL (1686), 
¢ Lut. 1015; 125 B. BR. 565. 

29. Life estate determinable on marriage.|— 
A party having a life estate determinable on his 
marriage, in one fith of an estate, is entitled to a 
decree for partition—HoBson v. SHERWOOD 
(1841), 4 Beav. 184; 49 E. R. 309. 

30. Reversioner.] — A tenant in common in 
reversion cannot maintain a suit for partition.— 
Evans v. BAGSHAW (1870), 5 Ch. App. 340; 39 
J. J. Ch. 145; 18 W. R. 657, L. C. & LJ. 
Annotation :—Refd. Waite v. Bingley (1882), 30 W. Kh. 698. 


ee 
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81. Executor.|—(1) An exor. of testator who 
dies seized as tenant in common of an undivided 
share in real estate has power to concur with the 
co-owners of the other yindivided shares therein 
in a deed of partition of the real estate, the exercise 
of such a power being a proper & reasonable step 
towards the beneficial realisation of the assets of 
his testator. 

(2) A purchaser of the land taken in severalty 
by any one of the parties to such a deed of partition 
acquires a good title to the land purchased by 
him in the absence of notice of any pple pepe iety 
in the transaction on the part of the execu 
Re KEemMNAL & STILL’s CONTRACT, [1923] 1 Ch. 
293; 92 L. J. Ch. 298; 129 L. T.12; 39T. LL. R. 
285; 67 Sol. Jo. 364, G. A.3 revsg 8. C. sub nom. 
Re KENNAL & Soin’ s Congeacrs: (1922), 67 Sol. 
Jo. 124. 

Annotation :—Generally, Mentd. Wise v. Whitburn, [1924] 

1 Ch. 460. 

B. Donces of Powers. 

See, now, Law of Property Act, 1925 (c. 20), 
s8. 23-33, 34-38, 155-160. 

32. Whether partition authorised by power— 
Power of sale.|—Power of sale not well cxecuted 
by a partition.—M'‘QUEEN v. FARQUHAR (1805), 
11 Ves. 467; 32 E. ae 1168, L. C 
Annotations : Cons d. A.-G. v. agus (1816), 1 Madd. 

ES 4. , Apld. Brassey v. Chalmers 1852),, 16 Boav. 223. 

adshaw v. Fane EN 5 L. Ch. 413; He 
voned & Osborne (1876) 3 Ch. D. dis? ae ed 

a ht v. Spencer (1848), 2 Exch, 752. Mentd. Wright 

akeford Saute 17 Ves. 454; Moodie v. Reid (1816), 
1 Madd. 516; eet Lore Vv. Sandys (1827), 2 Sim. —S 

Hall Vv. Montague (1 30), 8 L. . S. Ch. 167; Allen 

Bradshaw (1835), 1 Curt. 110; amen A yes (1839), 

2 Beav. 70 Campbell v. Home ovea tig Price 

664; Burdett v. Spilsbury (1843), 10 CL & Fin. 

Butcher v. Jackson, Jackson v. Beaten er Saclades jt Sim: 

444; Warren v. Postlethwaite (1845), 2 Coll. 108; V. 

cent v. Sodor & Man (Hp. ). Aaa 8 C. B. 905; Domvill 

v. Lamb (0853), 1 1 W. 246; Baker v. reley te) 

2 Jur. N.S. 98; Wellestes v. Mornington has he 2 

te Cockcroft v. Sutc ane (1808), 25 

Warde v. Dixon (1858), 2 « Ch. ; 

Trust eens L. T. 300: 

L. RR. ; Henty v. Wroy (1 - D. 332; 

Ross "Tysar “Line. Tho Celtic King aks ) 10T. L. RR. 

¥22; Cloutte v. Storey, (1911) 1 Ch. 18 

33. | —A power to trustees ‘‘ to 
sell & dispose of ”’ testator’s real estate & to give 
receipts, does not authorise a partition.—BRASSEY 
v. CHALMERS (1852), 16 Beav. 223; 51 BE. R. 763 3 
on appeal (1853), 4 De G. M. & G, 528, L. JJ. 
Annotations :—Refd. Bradshaw v. Fane (1856), 3 Drew. 

534; Re Frith & Osborne (1876), 3 Ch. D. 618 

34. Power of sale or exchange.| —DPar- 
tition of an estate in common a good execution of 
a power to sell or exchange. was v. HEATHCOTE 
(1793), 2 Ves. 98; 4 Bro. C. C. 278; 30 HB. R. 


542, L. C. 
Annotations : :—Expld. - uecn v. Farquhar (1805), 11 Ves. 
1 Madd. cit 


467. Distd. A.-G. ton (1816), 
NAF. Peete v. Chalmers meee), 16 gina: 223. Apld. 
Re Frith & Osborne (1876), 3 Ch. D. Refd. Doe cs 
Knight v. Spencer, Doe d. Knight v.  aaabatd (1848), 3 

Exch. 752; Bradshaw v. Fane (1856), 3 Drew. 534. 

85. Power of sale & exchange.| — A 
power to sell & exchange merely does not so 
clearly authorise a partition that the ct. will 
force on a purchaser a title taken under it.— 
BRADSHAW Vv. FANE (1856), 3 Drew. 534; 25 
L. J. Ch. 413; 27 L. T. O. S. 25; 2 Jur. N.S. 


247; 4W.R. 422 ; 61 BE. R. 1006. 
Annotation :—Expld. Re Frith & Osborne (1876), 3 Ch. D. 


36. -| — A power of exchange of 
lands is properly executed by a partition. Accord- 
ingly, where an undivided moiety of lands was 


: He Shows 3 




















TRUSTS, PERPETUAL Dads Co., 
LTp. v. THOMPSON (1908) S. k. 
N.S. W. 38; EN WW N. 198.— 
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Sect. 3.—Parties: Sub-scet. 2, B.,C. & D. Sect. 4: 
Sub-sects. 1 & 2. Sects. 5,6 & 7.] 


vested in A., B., & (., as trustees of a settlement 

which expressly authorised a partition, & the 

other moiety was vested in D., E., & F., as trustees 
of a settlement, with power to sell, dispose of, 
convey, & assign the said hereditaments for such 

& price in money, or for such an equivalent or 

recompense in lands & hereditaments as to the 

trustees should seem reasonable, & for that 
purpose to revoke the old uses & to limit other 
uses & trusts, & a partition deed, purporting to 
be in exercise of the said powers, was executed 
by the trustees of the two moieties :—Held: the 

partition was properly effected by D., E., & F., 

under their power.—fe FRITH & OSBORNE (1876), 

3 Ch. D. 618; 45 L. J. Ch. 780; 35 L. T. 1463 

sub nom. Re FRITH’S CONTRACT, FRITH v. OSBORNE, 

24 W. R. 1061. 

Annotation :—Retd. Re Kemnal & Still’s Contract, [1923] 
1 Ch. 293. 

37. Power of exchange.| — Semble: a 
power to exchange docs not warrant a partition. 
.-G. v. HAMILTON (1816), 1 Madd. 214; 56 
BK. R. 80. 

Annotations :—Refd. Brasscy v. Chalinors (1852), 16 Beav. 
223; Bradshaw v. Fane (1856), 3 Drew. 534; Re Frith 
& Osborne (1876), 3 Ch. D. 618. 

38. Settlement of the molety.| — 
Two tenants in common may exchange with each 
other their respective moieties of different parts 
of the land held in common; & where the moiety 
of an estate is settled to uses, with a power of 
exchange in the trustees, such a power may be 
well executed by dividing the land into two 
portions to be held in severalty, one to the uses 
of the settlement, the other by the party entitled 
to the other moiety.— DoE d. KNIGHT v. SPENCER, 
DoE d. KNIGHT v. SANSUM (1848), 2 Exch. 752; 
154 EB. R. 693. 

Annotations :—Consd. Bradshaw r. Fanc (1856), 25 L. J. Ch. 

413; Re Frith & Osborne (1876), 3 Ch. DL. 618. 

See, generally, POWERS ; SETTLEMENTS ; ‘TRUSTS 
& TRUSTEES. 

Under Settled Land Acts.|—-Sce SETTLEMENTS. 





—— 7 








C. Infants. 
See, now, Law of Property Act, 1925 (c. 20), 
ss. 1 (6), 19, 28 (4), 209 (2), Sched. I., Pt. III. ; 
Settled Land Act, 1925 (c. 18),s. 26, Sched. II. (3). 


D. Married Women. 


Married woman tenant for life.|——-See, now, 
Settled Land Act, 1925 (c. 18), s. 25. 


SEcT. 4.—THE PARTITION DEED. 
SUB-sSECT. 1.—IN GENERAL. 


39. Right to deed—From other co-owner.|—- 
On a partition between A., B., & C., A. refused to 
execute a conveyance to B., unless both B. & C. 
executed a conveyance to him :—Held: he was 
only entitled to require a conveyance from B. to 
himself, as the condition of his executing a con- 


PART III. SECT. 4, SUB-SECT. 1. 

40 i. Reservation—Power of mining.) 
~+PRINCE OF WALES’ COAL Co. ». 
OSMAN (1882), 22 N. B. R. 115.—CAN. 


42 i. Compensation for 





STINSON v. M . 94.- 
STINE OORE (1863), 10 Gr. 94 


e. Construction of deed.}—GREEN 1%. 
WARD (1899), 29 8. C. R. TR CAN. 


f Land ject to saorigate. above Act.—LocKE v. Kanutra (1887), 
error.J}-—- DEW. TuDDLER (1000), IgN.4L.R 5NLZ LR. C. A. 214.—N.Z 


PARTITION. 


veyance to B.—ORGER v. SPARKE (1860), 9 W. 


40. Reservation—Power of mining.|—A. & B. 
being seised of M. & T. farms, & the mines & 
minerals under the same, by deed of partition, 
conveyed the same to S. to hold the same, as to 
M. farm, to the only use of A. & his heirs & assigns 
for ever, & as to T. farm to the only use & behoof 
of B. his heirs & assigns for ever. The deed 
recited the agreement of partition, & that by the 
said agreement all coals, cannel, etc., & all mines 
to be found within the said premises, should be 
taken by & between them under such payments, 
restraints, & liberties as in the said deed were 
after mentioned; & then conveyed to S. & his 
heirs the manors, lands, & hereditaments com- 
prising M. & T. farms, & all the estate, right, 
title, interest, use, trust, possession, property, etc., 
of them A. & B. in, to, or out of the said here- 
ditaments & premises, to hold to S., his heirs & 
assigns for ever, upon the trusts therein mentioned. 
The deed then provided that all ore, coal, mines, 
etc., & the rents & profits of such mines & minerals 
to be gotten within the said premises, shall be 
had, received, & taken, & the costs of getting & 
carrying away the same, & all trespass & damages 
done on the lands thereby, shall be paid by A. & 
B. equally, in such manner, as if the lands wherein 
the same shall be found had not been divided, 
allotted, or conveyed, but still remained in common 
between them; provided that he in whose lands 
such minerals may be found may get & dispose 
thereof in such manner as he shall think fit, pay- 
ing to the other one half of the protits thereof, 
after deducting such costs & payments as afore- 
said :—Held: by the above deed a complete 
partition was effected of the lands, surface, sub- 
soil, mines, & minerals, & the proviso was only 
for the purpose of working the mines at the joint 
expense & for common profit, without prejudice 
to the separate ownership.— BATEMAN v. WILLIAM- 
SON (1854), 23 L. T. O. S. 296; affd. sub nom. 
WILLIAMSON v. BATEMAN, 3 W. BR. 110, Kx. Ch. 
.]|—See MINES, Vol. XX XIV., pp. 638, 
707, Nos. 356—362, 044. 

41. Custody of deed.|—-ELTON v. ELTON (No. 1), 
No. 79, post. 

42. Compensation for 
GorGES, No. 75, post. 
.|—See, generally, SALE OF LAND. 

Rectification of deed.|—Sce Sect. 9, post. 

43. Stamping of deed.| — Debt on_ bond. 
Plea: that it was given to secure the payment 
of £660 & interest agreed, after the passing of 
Stamp Act, 1815 (c. 184), to be paid for equality 
of partition of certain lands in which pltf. & deft. 
were interested; & that on the principal deed, 
by which pltf. conveyed to deft. her interest in 
the estate taken in severalty by deft., no mention 
was made of this sum :—Held: though the deed 
ought to have been stamped with an ad valorem 
stamp as an exchange, the improper stamping of 
the conveyance was no bar to an action on the 
bond given to secure the price.—HENNIKER v. 
HENNIKER (1852), 1 KE. & B. 54; 22 L. J. Q. B. 
oe 20 L. T. O. S. 125; 17 Jur. 436; 118 H.R. 
sal niccasa +—Refd. Christic v. I. lt. C. (1866), 36 L. J. Ex. 








error.| — DAcRE vw. 





--J—See, generally, REVENUE. 


28 1.—N.Z. 


. Agreement for partition—Whether 
with in Statute of Frauds.}—An agree- 
ment for partition is within seot. 4 of 


Part LII.—PAartiITIon By AGREEMENT. 


SuB-SECT. 2.—NECESSITY FOR DEED. 
Yee Law of Property Act, 1925 (c. 20), s. 52. 
| Deed unexecuted—Attornment.|—A. & B., 
_iants in common, having agreed to divide their 
_roperty, & that Blackacre should belong to A. ; 
‘the occupier of Blackacre, who, after this agree- 
ment, had paid his whole rent to A., cannot, in 
an ejectment brought against him by A., object 
that the partition deed between A. & B. is not 
executed.— DoE d. PRICHITT vy. MITCHELL (1819), 
1 Brod. & Bing. 11; 129 E. R. 627; sub nom. 
DoE. d. PITCHER v. MITCHELL, 3 Moore, C. P. 229. 
45. Parol partition—Binding on issue in tall.] 
—Partition between tenants in tail though only 
by parol shall bind the issue.—Burton v, JEUX 
Oates cited in 2 Vern. at p. 232; 23 E. R. 
750. 
Annotation :—Refd. Thomas v. Gyles (1691), 2 Vern. 232. 
46. —— -| — RosE v. Rose (undated), 
cited in 2 Vern. at p. 232; 23 BE. R. 750. 
Annotation :—Refd. Thomas v. Gyles (1691), 2 Vern. 232. 
47. Title by lapse of time.|—A partition 
by parol & separate possession cannot be ques- 
tioned after being acted on for more than twenty 
years.—PAINE v. RYDER (1857), 24 Beav. 151; 


53 i. R. 314. 

48. -|—Re TRIMMER, CRUNDWELL v. 
‘TRIMMER, No. 14, ante. 

Specific performance of parol agreement.|— 
See Sect. 8, post. 

Award of arbitrator.|—See ARBITRATION, Vol. 
II., p. 487, No. 1291. 








on 








Sect. 5.—GRANTS FOR EQUALITY OF 
PARTITION. 


49. Validity —- Rentcharge.| — ANon. (1580), 
Godb. 2; 78 E. R. 2. 

50. Parol agreement of long standing.]— 
(1) A parol agreement for an equality of partition 
of a long standing, by persons who had a right to 
contract, & accordingly put in execution, will be 
established by this ct. 

(2) If a joint tenant, upon equality of partition, 
thinks proper to accept of a contingent uncertain 
advantage, where one moiety of the land is of 
superior value to the other, it will not vacate the 
agreement.—IRELAND v. RITTLE (1739), 1 Atk. 
o41; 26 BE. R. 340, L. C. 

51. Contingent uncertain advantage.|— 
IRELAND v. RITTLE, No. 50, ante. 

52. Incidents—Rentcharge—Partition of estate 
in tail—Whether charge descends in tail. |— v. 
J. (1487), Y. B. 2 Hen. 7, fo. 4, pl. 17; Plowd. 
Queries 50; 75 E. R. 928. 

5 Creation without deed.|] — A 
rent may be created & granted without deed in 
the case of a partition—Re STODDARD (1622), 
Toth. 31; Duke, 81; 21 E. R. 114. 
mentor :—Mentd. Jenner v. Harper (1714), 1 P. Wms. 


54. Descent to heir.|—Bond given 
by one parcener to pay to the other parcener, his 
exors. or administrators, an annual sum during 
the life of J. for owelty of partition, shall go to 
vhe exor., & not to the heir.—HULBERT v. HART 
(1682), 1 Vern. 183; 23 B. R. 367. 
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55. ——— Covenant of indemnity against actions 
—Runs with land.|—CoPARCENER’s CASE (1368), 
cited in Y. B. 42 Edw. 3, fo. 3, pl. 14; 2 Co. 
Litt. 384 b. 

Annotations :-—Refd. Forster v. Elvet Colliery Co., Quin ». 

The Same, Seed v. The Same, Morgan v. The Same, [1908] 

1 K. B. 629. Mentd. Spencer’s Case (1583), 5 Co. Rep. 


56. ———- Bond to secure annuilty—Descends to 
executor & not to heir.|—HULBERT v. Hart, No. 
54, ante. 

57. Agreement to give sum of money for pos- 
session—Whether stamp necessary.|—-One tenant 
in common of a reversion agreed with another, 
who was possessed of a term in the whole of the 
land, to give him £100 on a certain day, when a 
pareulon or sale, of the common estate was to 

e effected, as a compensation for quitting 
possession; & the other agreed to give up 
possession on a day subsequent to that fixed 
for the payment of the £100 :—Held: though the 
agreement was produced in evidence after the 
time fixed for giving up possession, it did not 
require to be stamped as a surrender.— WEDDALL 
v. CAPES (1836), 1 M. & W. 50; 1 Gale, 432; 
Tyr & Gr. 480; 5 L. J. Ex. 111; 150 E. BR. 341. 


Annotation :—Mentd. Doc d. Murrell v. Milward (1838), 
3M. & W. 328. 


Sect. 6.—ADJUSTMENT OF EXPENDITURE AND 
CHARGES. 


58. Liability to maintain sea wall—Covenant 
running with land.J|—A deed of partition was 
executed in 1794, of land protected from the sea 
by a wall which skirted the land of one of the part 
owners. The deed contained a covenant that 
the expenses of maintaining the sea walls should 
be borne by the parties to the deed, their heirs, 
exors. & administrators, in proportion to their 
acreage. Part of the land was liable to scots for 
the repair of other sea walls, & had been purchased 
by the present owners under conditions which 
precluded them from inquiring into the deed of 
1794 :—Held: they were, from the position of 
their land, put on inquiry as to their liability 
to repair all sea walls which protected it, & 
were liable to contribute to the expenses of re- 
pairing the wall. Semble: auch a covenant runs 
with the land.—MorLAND v. Cook (1868), L. R. 
6 Eq. 252; 37 L. J. Ch. 825; 18 L. T. 496; 16 
W. R. 777. 

Annotations :—Distd. Allen v. Scckham (1879), 11 Ch. D. 

790. Expld. Austerberry v. Oldham Corpn. (1885), 29 

Ch. D. 750. Refd. Haywood v. Brunswick Permanent 


Benefit Bldg. Soc. (1881), 8 Q. B. D. 403. Mentd. Hudson 
v. Tabor (1876), 45 L. J. Q. B. 190. 


Secr. 7.—ENFORCEMENT OF PARTITION. 

59. Specific performance of agreement for par- 
tition.] —- Devise to trustees, in trust to sell, 
& purchase other estates, to be settled. Those 
entitled under the limitations directed of the 
estates to be purchased have equitable interests 
co-extensive until a sale. Therefore a specific 
performance was decreed of an agreement for 
partition against an objection to a title under 


adh Il. SECT. 4, SUB-SECT. 2. 

- Parol partition—Binding on suc- 
cessors in title. —-A. & B., tenants in 
common of a lot of land, divided it 
without a deed of artition, & after- 
wards occupied thefr separate portion 
pocording to that division. J. came 
nto possession after the division under 


A. of his part :—Held: he had a right 
to avail himself of the partition & of 
A.’8 occupation.—JONES v. MORGAN 
(1882), 22 N. B. R. 338.—OAN. 


PART HII. SECT. 7. 


59 i. Specific performance of agree- 
ment for partition.}~—The provision in 


Conveyancing Ordinance, 1842, s. 6, 
that ‘‘no partition, exchange, lease, 
etc., of any land shall be valid unless 
the same 8 be made by deed,”’ does 
not render an agreement, whether 
verbal or by writing other than a deed, 
for partition, etc., invalid, or operate 
as @ bar to a suit for specific perform- 


x 2 
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Sect. 7.—Enforcement of partition. Sects. 8, 9, 10 
@&11. Part IV.) 


a fine by a person, who would have been tenant 
in tail of the estates to be purchased, the effect 
being an election to keep the estate ; binding 
the trustees; though it may be questionable 
whether they could take upon themselves to convey 
in fee to a person, entitled to an estate tail only. 
ooo v. LANE (1809), 17 Ves. 101; 34 E. R. 
Annotations :—Mentd. Farmer v. Bradford (1827), 3 Russ. 

354; Clifford vr. Clifford (1852), 9 Hare, 675. 

60. J|—A. & B., having an apparent title 
to copyhold lands as tenants in common in fee 
under the will of their father, entered into a parol 
agreement to make partition of the devised land, 
& divided them accordingly, A., the elder brother, 
taking somewhat the larger share, a doubt being 
then entertained whether their father had a right 
to devise the lands. A. was, in fact, at the time 
of this agreement, tenant in tail under the limita- 
tions of a surrender made by his grandfather ; 
& after A.’s death without issue, B., having dis- 
covered his own title as tenant in tail, repudiated 
the agreement, & brought an action of ejectment 
to recover the whole estate. 

On a bill filed by the devisee of A., the ct., 
upon the principle on which it supports family 
arrangements, decreed B. to do all necessary acts 
to bar the entail, & vest the parts of the lands, 
allotted under the agreement to A., upon the trusts 
of A.’s will—NEALE v. NEALE (1837), 1 Keen, 
672; 48 E. R. 466. 

61. -|—The ct. might enforce the specific 
performance of an agreement between joint 
tenants of a copyhold estate to divide the land 
& hold the respective parts in severalty, & decree 
the parties to make mutual surrenders for that 
purpose; although, before 4 & 5 Will. 4, c. 35, 
the ct. had not jurisdiction in a mere suit for 
partition, to decree the partition of copyholds.— 
BOLTON v. WARD (1845), 4 Hare, 530; 14 L. J. 
on 361; 5.1L. T. 0. 8S. 284; 9 Jur. 591; 67 E.R. 

62. By lessee from one co-owner.|— One of 
two tenants in common of an estate agreed to 
grant a lease of the mines under it :—Held: the 
lessee was entitled to a decree for specific per- 
formance & for a partition of the estate HEATON 
v. DEARDEN (1852), 16 Beav. 147; 51 E. R. 733. 

63. Mortgagor of one share—Against mort- 
gagee.|/—-Where one tenant in common has mort- 
gaged his interest in the property to another tenant 
in common, the mtgor. cannot enforce a partition 
or sale of the property against the will of the mtgee., 
except on the terms of paying off the mtge., & 
this rule is unaffected by Conveyancing & Law of 
Property Act, 1881 (c. 41), s. 25 (2).—GrsBs v. 
liaAyYDON (1882), 47 L. T. 184; 30 W. R. 726. 
Annotation :—Apld. Sinclair v. James, (1894] 3 Ch. 554. 








SEcT. 8.—EFFECT OF PARTITION. 
64. Effect on descent.|—-THETFORD v. TuHET- 
FORD (1589), Sav. 109; 1 And. 220; 123 EB. R. 


1040; sub nom. ORD & THETFORD’s CASE 

1 Leon. 204, oad : 

Annotations :— . Butler v. Baker (1591), 3 Co. Re 
25a; Delacherois v. Delacherois (1864 ~L. ; 
Mentd. Hudson v. Jones (1706), 1 Valk, dt sede Cae Oe: 


ance.—PERCY v. McKay, 2 a Kh. N. S. 
9.—N.Z. . 


fi. Se 


5 ./—An agreement of par- bound by the 
tition between two joint owners of land v- TURNBULL 
cannot be enforced without the consent C. A. 247.—N.Z. 


of all other persons beneficially in- 
terested, unless they are in some way 
ement.—PROUDFOOT 


1882), 1 N. 2 L 


PARTITION. 


65. ——.|—'The son of one of two coparceners 
made eee by deeds of lease & release Abe 
the alienee of the other coparcener :—Held : t i 
son of the coparcener who made the partition h 
the same estate in the land as before, too 
nothing as purchaser; & therefore the descent 
ex parte maternd was not broken.— DOE d. Cros- 
THWAITE v. DIxoN (1836), 5 Ad. & El. 834; 2 
Har. & W. 364; 1 Nev. & P. K. B. 255; 6 L. J. 
K. B. 61; 111 E. R. 1382. 

66. As barring entail.}] — OAKLEY v. SMITH, 
No. 3, ante. 

67. ]—In ejectment, the lessor of plté. 
was heir in tail of one of three coparceners, all 
of whom had been married. The other two 
suffered recoveries of their shares; & in 1759 
the three husbands entered into an agreement 
for a partition of the lands in question, as well 
as of other lands, some leasehold & some freehold, 
providing for a deed of partition to be afterwards 
executed ; there was no proof that such deed ever 
had been executed ; but the lands were held from 
that time to the commencement of the action in 
accordance with that agreement. ‘The coparcener, 
under whom the lessor of pltf. claimed, died in 
1818; & the action was commenced in 1832, 
before the passing of Real Property Limitation 
Act, 1832 (c. 27) :—Held: there was no ground for 
presuming a fine or recovery, which would be 
necessary to bar the entail; the agreement for 

artition not contemplating any such proceeding, 
but provding only for the execution of a deed 
of partition Dor d. MILLETT v. MILLETT (1848), 
11 Q. B. 1036; 17L. J. Q. B. 202; 11 L. T. 0.8. 
175; 12 Jur. 649; 116 E. R. 760. 
Antonin :—Mentd. A.-G. v. Horner (No. 2), [1913] 2 Ch. 





68. Effect on charges — Rentcharge.| — ANON. 
(1572), Moore, K. B. 95; 72 EH. BR. 464. 
69 Annuity.|—PooLr v. Poo.e, [1885] 





W.N. 15. 

Partition of leasehold interest—Liability for rent.| 
—=See LANDLORD & TENANT, Vol. XXXI., p. 401, 
No. 5469. 

As conversion—Parties sui juris.|—See Equity, 
Vol. XX., pp. 361, 362, 401, Nos. 995, 997, 998, 
1002, 1395. . 

—— Married women.|—Sec Equity, Vol. XX., 
PP. 362, 364, 395, Nos. 1001, 1012, 1018, 1334- 
1336. 


Infants.|—See Equity, Vol. XX., pp. 364, 
396, Nos. 1015-1019, 1348. 
Lunatics.|——See Equiry, Vol. XX., p. 364, 
No. 1014; Lunatics, Vol. XXXII., pp. 215, 217, 
Nos. 1228, 1254. 





Sect. ¥.—RELIEF FOR UNEQUAL PARTITION. 


70. Available in equity.|.—NorsE v. LUDLOW 
(1590), Toth. 155; 21 E. R. 153. 

71. -} — Lona v. MILLER (1594), Toth. 
165; 21 E. R. 153. 

72. ——— Small defect not material—Apart from 
fraud.|—The ct. will not suppress or vary the 
certificate of comrs. of partition, by reason of 
alleged irregularity in the allotments, except on 
the ground of fraud, or of negligence amounting 
to fraud.—LIsTteR v. LISTER (1839), 3 Y. & C. 
Ex. 540; 160 E. R. 816. 





PART III, SECT. 9. 


70 i. Available in equity.}—-MONRO v. 
it. TORONTO Hy. Co. (1904), 9 O. L. R. 
299.—CAN. 


Part IV.—IncLosurE AWARDS. 








73. -|] — On a bill for a partition, 
when there is a small failure in proof of title, or 
when the shares of the parties are alone doubtful, 
the ct. will grant an inquiry: but where there 
is a material omission in the proof of pltf.’s title, 
the bill will be dismissed with costs.—JOPEK v. 
MORSHEAD (1843), 6 Beav. 213; 12 L. J. Ch. 
190; 49 E. R. 807. 


Annotations :—Distd. Bolton v. Ward (1845), 4 Hare, 530. 
Mentd. Davies v. Davies (1850), 3 De G. & Sm. 698. 


74. -|—A._ partition will not be set 
aside on light grounds, or for light matters, or for 
mere inequality of value of the allotments if, in 
making it, the comrs. have honestly exercised 
their own judgment.—PEERS v. NEEDHAM (1854), 
19 Beav. 316; 52 HK. R. 371; sub nom. PEARSE 
v. NEEDHAM, 2 W. KR. 514. 

75. Reformation of deed — Mistake.| — Sur- 
veyors appointed to make a partition between 
tenants in common, having, by mistake, allotted 
to one of them a piece of land which belonged 
to him exclusively; & several of the allotments 
having been sold before the mistake was discovered, 
the ct. decreed a pecuniary compensation to be 
made to him.— DACRE v. GORGES (1825), 2 Sim. & 
St. 454; 4.1L. J. 0.8. Ch. 50; 57 E. R. 420. 

76. -|—After a partition under a decree, 
the ct. cannot give a party any right as to the 
property, which the certificate of the comrs. & 
the deeds of partition do not give him: nor 
will it interfere to reform the deeds, in order to 
give a party the more convenient & complete 
use or enjoyment of his portion of the premises.— 
BuRLEY v. MOORE (1827), 5 lL. J. O. S. Ch. 120. 














SEcT. 10.—BARS TO PARTITION. 

77. Agreement to deal with the land—Incon- 
sistent with partition.|—A. being entitled to an 
undivided moiety of a piece of ground, agreed with 
B. that in case either of them should at any time 
purchase the other moiety, the whole should be 
divided in a particular manner between them ; 
the moiety was sold to a third party, whereupon 
A. & B. further agreed that neither of them would 
purchase that moiety until they had agreed upon 
a sum to be given for it, subject to the stipulations 
& conditions of the former agreement. A. after- 
wards refused to agree upon the price to be given, 
& B. having purchased the moiety of the property, 
A. refused to carry the agreement into effect :— 
Held : (1) A. was not justified in refusing to fix 
a price; & (2) a suit having been instituted against 
him by B. for a partition of the property, A. 
had abandoned the contract, & could not set it 
up as a bar to the partition.—Morris v. TIMMINS 
(1838), 1 Beav. 411; 48 E. R. 999. 
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78. —— -|—Four persons purchased some 
land, & agreed that it should be laid out in 
streets, & sold in lots, according to a specified 
plan. All the parties died; & there being no 
equitable ground for putting an end to the agree- 
ment :—Held: the representatives of one of the 
parties could not maintain a suit for a partition 
against the representatives of the others. 

Consistently with the agreement ... there can- 
not be a partition. It is evident that, according 
to that agreement, the parties thereto & those 
claiming under them, were to hold the land re- 
maining unsold together, for the purpose of selling 
the same in lots for building, according to a certain 
plan. The bill does not allege any equitable 
ground for putting an end to the agreement, but 
claims partition as a right (LORD LANGDALE, M.R.). 
—PECK v. CARDWELL (1839), 2 Beav. 137; 48 


E. R. 1131. 
Annotation :—Mentd. Dale v. Hamilton (1846), 5. Hare, 369. 


Lapse of time.|—See LIMITATION OF ACTIONS, 
Vol. XX XITI., p. 464, No. 1303. 

Award of compensation authority under Licensing 
Acts.|—See INTOXICATING Liquors, Vol. XXX., 
p. 57, No. 433. 








Sect. 11.—COSTS. 

79. According to value of shares.|—-(1) Where 
the parties are equally interested, the practice 
is to give the custody of the deeds to pltf., but 
where they are not, then they are usually given 
to the person having the greatest interest. 

(2) Subsequent costs, in a partition suit, ordered 
to be borne by the parties according to the value 
of their respective shares.— ELTON v. ELTON (No. 1) 
(1860), 27 Beav. 632; 54 BE. R. 251; sub nom. 
er he v. HLTON, BAILY v. ELTON, 6 Jur. N.S. 

36. 

80. Death of co-owner.|—A. & B. being en- 
titled to fourteen freehold houses as tenants in 
common in undivided moieties, entered into an 
agreement for partition, by which A. was to take 
& hold in severalty seven of the houses, & BK. 
the other seven. Both died before a deed of par- 
tition was executed. A., who was the survivor, 
specifically devised the seven houses agreed to be 
held in severalty by him, but allowed the legal 
estate in one moiety of the other seven houses to 
devolve on his heir-at-law :—Held: the costs of 
carrying the agreement for partition into effect, 
including the costs incurred in getting in the 
outstanding legal estate, must be borne by the 
devisees of A., & not by his personal estate.— 
Re TANN, TANN v. TANN, GRAVATT v. TANN (1) 
(1869), L. R. 7 Hq. 484; 38 L. J. Ch. 459. 


Part 1V—tInclosure Awards. 


81. Award made without jurisdiction not con- 
clusive.|——Pltfs. brought an action for the recovery 
of certain land as representatives of a person to 
whom the land had been allotted in severalty by 
an award of partition made under Inclosure Acts 
In 1880. Defts. were in possession of the land, & 
at the date of the award had acquired a good title 
thereto under Stat. Limitations, having been in 
undisturbed possession since 1851. The partition 
was not made under any inclosure scheme. None 
of the parties to the partition proceedings had 
any interest whatever in the land, & it was by mere 


mistake included in the schedule to their applica- 
tion & dealt with in the award :—Held: the 
effect of Inclosure Act, 1845 (c. 118), s. 105, was 
not to make the award conclusive as to the title 
of the allottee, & the award, not having been 
made on the application of persons interested in 
the land within Inclosure Act, 1848 (c. 99), s. 13, 
had been made without jurisdiction, & defts. 
were therefore entitled to judgment.—JACOMB v. 
TURNER, [1892] 1 Q. B. 47; 8 T. L. R. 21. 


Annotations :—Refd. Blackett v. Ridout, [1915] 2 K. B. 415; 
Collis v. Amphlett, [1918] 1 Ch. 232. 
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Part |.—Partnership Generally. 


Sect. 1.—IN GENERAL. SrctT. 2.—DEFINITION, NATURE AND 
CHARACTERISTICS. 


See, generally, Partnership Act, 1890 (c. 39). Statutory gaia: — See Partnership Act, 
1. Effect of Partnership Act, 1890 (c. 39)—Merely 1890 (c. 39), 8. 1. 





declaratory.|—BritisH HomEs ASSURANCE CORPN., 2. Essentials of partnership—Mutual participa- 
Lip. v. PATERSON, No. 486, post. tion in profit & loss.|—Pltf. agreed with deft. 
PART I. SECT. 1. LABOUCHERE ¥v. TUPPER us Se between the parties to divide both 

I ee pn to comply with statutory | Moo. P. C. C. 198; 14 EB. 0.—- | profits & losses in certain proportions 
Sar Moone. v. DEAL (B. C.), (19174 I. of M. : etween them, or where such agree- 

2 W. W. R. 955.-—CAN. ment to divide losses ey be im cupued 
b. Manz SARE ete different from PART I. SECT. 2. from the fact of a joint ownership oo 


English law.)—There is no diff the capital & stock in trade.— WALLER 
between the Manx law & tho law of | parlicivation ae) warner ene Mutual | Trustees © BRooM (1825), 1 Nfid. 
E sl in respect to the principles | partnership inter se can only exist | Ls HR. 438.—NFLD. 

applicable to the law of partnership.— | where there is an express agreement 2 ii, ——- ———.}—The essentials of 


Part J.—PARTNERSHIP GENERALLY. 


to convey by horse & cart the mail between 
N. & B. at £9 a mile per annum, & to pay his 
proportion of the expense of the cart, etc. ; money 
received for the carriage of parcels to be divided 
between the parties, & the damage occasioned by 
loss of parcels, etc., to be borne in equal portions : 
—Held: this agreement constituted a partner- 
ship & not a mere measure of wages, & conse- 
quent, pltf. could not sue deft. for the £9 per 
mile. 

I have always understood the definition of 
partnership to be a mutual participation in profit 
& loss (TINDAL, C.J.). 

No action will lie for one of the parties unless 
there has been a balance struck (PARK, J.).— 
GREEN v. BEESLEY (1835), 2 Bing. N. C. 108; 
1 Hodg. 199; 2 Scott, 164; 4 1. J. C. P. 29935 
1382 E. R. 43. 








3. -]—Where there is also evidence 
that deft. has acted with relation to the proposed 
scheme, it is a question for the jury, whether, by 
his consent & acts, he has authorised the solr., or 
secretary, or any member of the committee, to 
pledge his credit for the necessary & ordinary 
expenses to be incurred in forming such a Co. 3 
& if so, whether the work was done, & the credit 
given, on the faith of his being liable. Such an 
intended assocn. does not constitute a partner- 
ship, inasmuch as it constitutes no agreement to 
share in profit or loss.—REYNELL v. LEWIS, WYLD 
v. HOPKINS (1846), 15 M. & W. 517; 4 Ry. & Can. 
Cas. 351; 16 L. J. Ex. 25; 8 LL. T. O. S. 16735 
10 J. P. 775; 10 Jur. 1097; 153 HK. BR. 954; 
subsequent proceedings (1848), 10 L. T. O. S. 424. 


Annotations :—Refd. Lewis v. Armstrong (1846), 8 L. T. O. 5. 
257; Symmonds v. Muntz (1846), 8 L. T. O. S._ 237; 
Waddy v. Dillon (1846), 8 L. T. O. 8. 218; Bailey ». 
Stevenson (1847), 8 L. T. O. S. 368; Barker v. Stead 
(1847), 11 Jur. 90; Frost v. Stanley (1847), 8 L. T. O. S. 
451; Nevins v. Henderson (1848), 12 J. P. Jo. 802; 
Bailey v. Macaulay (1849), 13 Q. B. 815; Re_ Direct 
Exeter, Plymouth, & Devonport Ry., Ex p. Roberts 
(1850), 2H. & Tw. 391 ; Re Falmouth, Helston & Penzance 
Ry., Kx p. Clarke (1850), 20 L. J. Ch. 14; Norris v. 
Cottle (1850), 2 H. L. Cas. 647; Ez p. Besley (1851), 3 
Mac. & G. 287; Re Direct Exeter, Plymouth, & Devon- 
pert Ry., Tanner’s Case (1852), 5 De G. & Sm. 182. 

entd. Banks v. Goode (1846), 7 L. T. O. S. 286; Mitchell 
». Moore (1847), 8 L. T. O. S. 385; Parratt v. Blunt & 
Cornfoot (1847), 9 L. T. O. 8S. 103; Wallington v. Lambert, 
(1847), 9 L. T. O. S. 171; Williams v. Pigott (1848), 2 
Exch. 201; Ronnio & Remington v. Wynn (1849), 19 
L. J. Ex. 2; Collingwood v. Borkeley (1863), 15 C. B. 
N. S. 145; Maddick ». Marshall (1864), 12 W. R. 687 ; 
Burbidge v. Morris (1865), 13 W. It. 921 ; Nichol v. Foarby, 
Nichol v. Robinson, [1923] 1 K. B. 480. 


4. -|—Motitwo, Marco & Co. vw. 
CouRT OF WARDS, No. 25, post. 

—__—_ ——— Sharing profit & loss as consideration 
affecting partnership generally.|— See Part II., 
Sect. 5, post. 

5. Contribution of capital, labour or skill 
—Sleeping partner.]—(1) Partnership Act, 1865 
(c. 86), s. 1, does not apply to any contract 
unless the advance of money under it would, 
independently of that Act, have created the 
relation of debtor & creditor as distinguished 
from the relation of partners. 

(2) In the absence of something in the contract 
to show a contrary intention, the right to share 

rofits, as profits, constitutes according to Hnglish 
aw, @ partnership. 

(3) Then whether or not the assocn. requires 
that one or more of the partners shall contribute 
labour or skill, or what they shall contribute, 1s a 
question which may be considered as subsidiary ; 














partnership are that each of the 
partners somet into the TarrRy & Co., 
partnership, that the usiness be S. AF. 


carried on for their joint benefit, with 
the object of making a profit & for 


legitimate ose. -—— JOUBERT VW. 
en Mi9i5] T. B. D. 277.— 


171i. Partnership distinguished from 
company.}-—-SCHACFER Uv. 
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but I take it that the ordinary meaning of the 
word ‘“‘ partnership ’’ is that, no doubt as a rule, 
each partner does contribute something, either in 
the shape of property or skill. But it is not a 
universal rule. ... You can have, undoubtedly, 
according to English law, a dormant partner who 
puts nothing in, neither capital, nor skill, nor 
anything else. In fact, those who are familiar 
with partnerships know it is by no means un- 
common to give a share to the widow or relative 
of some former partner who contributes nothing 
at all, neither name, nor skill, nor anything else. 
Therefore it is not quite accurate that they must 
contribute labour, skill, or money, or some or all 
of them (JESSEL, M.R.).—POOLEY v. DRIVER 
(1876), 5 Ch. D. 458; 46 L. J. Ch. 466; 36 L. T. 
79; 25 W. R. 162. 
Annotations :—<As to (1) Consd. Re Megevand, Ex p. Delhasse 
(1878), 7 Ch. D. 511. Apld. White v. Churchyard (1887), 
3 T. L. R. 428. 48 to (2) Consd. Re Howard, Ez p. 
Tennant (1877), 6 Ch. D. 303; Frowdevp. Williams (1886), 
56 L. J. Q. B. 62. Refd. Meyer v. Schacher (1878), 38 
L. T.97 ; Walker v. Hirsch (1884), 27 Ch. D. 460; Badeley 
v. Consolidated Bank (1888), 38 Ch. D. 238 Y 


> oung, 
Ez p. Jones, [1896] 2 Q. B. 484; He Fort, Kz p. Schofield. 


[1897] 2 Q. B. 495. As to (3) Gonad. Frowde v. Williams 


(1886), 56 L. J. Q. B. efd. Hollom v. Whichelow 

(1895), 64 L. J. Q. B. 170. Generally, Refd. Ad 

Newbigging (1888), 13 App. Cas. 308; He Beard, Kz p. 

Trustee, [1915] H. B. RK. 191. Mentd. Steel v. Lester 

(1877), 3 C. P. D. 121; Norfolk v. Arbuthnot (1880), 6 
B. D. 279; Rye v. Purcell, [1926] 1 K. B. 446. 

6. —— Agreement to carry on_ business.|— 
Mouttwo, Marcu & Co. v. Court OF WARDS, 
No. 25, post. 

-|—See, now, Partnership Act, 1890 
(c. 39), 8. 45. 

7. Partnership distinguished from company.] 
—The difference between a partnership & a joint 
stock co. is, that a shareholder cannot dissolve 
the partnership by retiring, whereas a partner 
can; & therefore, a decree specifically to perform 
a contract against a shareholder at the suit of 
the co. would not be nugatory.—NEw BRUNSWICK, 
ETc. Co. v. MUGGERIDGE (1859), 4 Drew. 686; 
7 W. R. 369; 62 E.R. 263. 

Annotations :—Consd. Oriental Inland Steam Co. v. Briggs 


(1861), 2 John. & H. 625. Mentd. Byrne v. Millom & 
Askam Heematite Iron Co. (1901), 46 Sol. Jo. 85. 


8. .|—The difference between an “ ordi- 
nary partnership”? & a co. or association is, 
that an ordinary partnership is a partnership 
composed of definite individuals, bound together 
by contract between themselves to continue for 
some joint object, either during pleasure or during 
a limited time, the partnership being essentially 
composed of the persons originally entering into 
the contract: whereas ‘‘co.’’ & “ association - 
are synonymous terms, & respectively mean an 
arrangement by which parties intend to have a 
partnership which would be constantly changing, 
a succession of partnerships ; a partnership to-day 
consisting of certain members, & a partnership 
to-morrow consisting of some of those members 
only & some others who have come in—formed 
always with the intention that, so far as the 
contracting parties can by agreement form it, the 
new partnership shall take upon itself the assets 
of the old partnership.—SmirH v. ANDERSON 
(1880), 15 Ch. D. 247; 50 L. J. Ch. 89; 43 L. T. 
329; 209 W. R. 21, C. A. 
Annotations :-—Mentd. Wigheld v. Potter (1881), 45 L. T. 

612; Re Padstow Total Loss & Collision Assce. Assocn. 
ike Bae 20 Ch. D. 137; Crowther v. Thorley (1884), 50 

. T. 43; He Siddall (1885), 29 Ch. D. 1; Re Faure 
Electric Accumulator Co. (1888), 40 Ch. D. 141; Re 
(1899), 25 V. L. R. 254.—AUS. 

c. Whether single individual.J—A 

partnership must not be looked upon 


as @ Single individual, Hable as such, 
but as composed of partners each of 


am v. 
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Governments Stock Investment Co., [1891] 1 Ch. 649; 

Re Jones, Clegg v. Ellison, [18938] 2 Ch. 83; Re Macfadyen, 

Ez p. bem, PF apr g or [1908] 2 K. B. 817; 
add, ie 


Kirkwood »v. 910) A. 422; Kens n & 
Knightsbridge Electric Pighting Co. vw. Nott Hill 
Electric Lighting Co. (1918), 82 J. P. 197; I. R. Comrs. 
v. Cornish Mutual Assco. (1924), 94 L. J. K. B. 237; 


South Behar Ry. v. I. R. Comrs., [1925] A. C. 476; Re 
Debtor (No. 3, of 1926) (1926), 135 L. T. 689. 

9. ——-.]—There is no real analogy between 
an ordinary partnership & a co. incorporated 
under Joint Stock Companies Acts (LorpD Fuitz- 
GERALD).— BIRCH v. CROPPER, Re BRIDGEWATER 
NAVIGATION Co., LTD. (1889), 14 App. Cas. 525; 
59 L. J. Ch. 122; 61 L. T. 621; 38 W. R. 401; 
5 T. L. R. 722; 1 Meg. 372, H. L. 

Annotations :—Mentd. Re Weymouth & Channel Islands 
Steam Packet Co., ab | 1 Ch. 66; Re Wakefield Rolling 
Stock Co. (1892), 36 Sol. Jo. 524; Re Sheppard’s Corn 
Malting Co., Ex p. Lowenfeld (1893), 70 L. T.3; Re New 
Transvaal Co., [1896] 2 Ch. 750; Andrews v. Gas Meter 
20., [1897] 1 Ch. 361; Welton v. Saffery, [1897] A. C. 
299; Re Anglo-Continental Corpn. of Western Australia, 
11898] 1 Ch. 327; Re Driffield Gas Light Co., [1898] 1 
Ch, 451; Re Mutoscope & Biograph Syndicate, [1899] 
1 Ch. 896; Re Printers & Transferrers Soc., Challinor v. 
Maskery (1899), 68 L. J. Ch. 537; Re Welsh Whisky 
Distillery Co. (1900), 16 T. L. R. 246: Re Odessa Water- 
works Co., [1901] 2 Ch. 190, n. ; Re Weisbach Incandescent 
Gas Light Co., [1904] 1 Ch. 87 ; Re Espuela Land & Cattlo 
Co., [1909] 2 Ch. 187; Re Spanish Prospecting Co., 
{1911} 1 Ch. 92; Will wv. United Lankat Plantations Co., 
11912] 2 Ch. 571; Re Kraser & Chalmers, [1919] 2 Ch. 
114; I. R. Comrs. v. Burrell, [1924] 2 K. B. 52. 

10. Relations between partners— Debtor & 
creditor.|—A. being indebted in his individual 
capacity to a house in trade, of which he himself 
was a partner, in a sum of money, the amount of 
which could not be exactly ascertained, cove- 
nanted to pay the firm all his then debts, & such 
other debts as should subsequently accrue. A. 
died without having satisfied the original debt, & 
having contracted further debts subsequent to 
the execution of the deed :—Held: his exors., 
two of whom were partners in the house of trade, 
could not plead either of these debts by way of 
retainer, or as an outstanding specialty debt.— 
DE TastTET v. SHAW (1818), 1 B. & Ald. 664; 106 
E.R. 244. 

Annotations :-—Consd. Re Morris’s Estato, Morris v. M 
pete) 10 Ch. App. 68. Refd. Ellis v, Korr, [1910] rch 


11. .|—The advances made by one 
Soa pa to the partnersbip, & those received 
y another from it, until the concern has been 
wound up, only constitute items in the account 
between the partners, & cannot be treated as 
debts, & the ct., therefore, will not, upon an 
interlocutory application, order the amount of 
such advances to be paid in & secured, pending 
a sult for taking the partnership accounts.— 
aaa ras Fr cae ee ENGLAND (1838), 4 

y. YT. - ~ J. Ch. 1; 2 Jur. ; 
E. R. 65, L. C. eid oe 
Annotations :—Refd. London Syndicate v. Lord (1878), 8 
Ch. D. 84; Rodr ; 16 

Knight ». Haythorne (1341 Adan gobs ee 

12. Trustees.]—- One partner receiving 
assets of the partnership on account of himself & 
his co-partners, is not liable to imprisonment 
under Debtors Act, 1869 (c. 62), 5. 4 (3), as a 
person acting in a fiduciary capacity.—PIDDOCKE 
v. Burt, [1894] 1 Ch. 343; 63 L. J. Ch. 246; 70 
L. T. 553; 42 W. R. 248; 38 Sol. Jo. 141; 8R.104. 


Annotations :Consd._ Gordon v. Holland, Holland 
Gordon (1913), 82 L. J. P. © x. nd vw. 
Speyer, [1919] A. C. 59. 81. Refd. Rodriguez v. 


whom is Hable.—HvurrmMan », 
(1925), 57 O. L. R. 329.—CAN. “toes 

d. Personal relationship.}—A part- 
nership firm is not a person, but is 
merely a collective name of the 
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13. ——— Master & servant—Partner working 
for wages.|—A member of a partnership formed 
for the purpose of working a mine, by arrange- 
ment with his co-partners, worked in the mine as 
a working foreman, & received weekly wages out 
of the profits of the business. While working in 
the mine he met with an accident which caused 
his death, & his widow thereupon claimed com- 
pensation under Workmen’s Compensation Act, 
1897 (c. 37), from the surviving partners :—Held : 
the case contemplated by Workmen’s Compensa- 
tion Act, 1897 (c. 37), was that of a workman 
employed by some other person or persons; the 
deceased having been himself one of the partners 
in the firm for which he was working, he could 
not be said to have been cmployed by them; & 
therefore, the case was not within the Act, & 
appct. was not entitled to compensation.—ELLis 
v. JOSEPH Evtis & Co., [1905] 1 K. B. 324; 74 
L. J. K. B. 229; 92 L. T. 718; 53 W. R. 3115 
21 T. L. R. 182, C. A. 

-fnnotation :—Consd. Whelan v. Grout Northern Steam 

Fishing Co. (1909), 100 L. T. 913. 

14. Assignment for benefit of creditors — 
Debtor carrying on business—Whether partner 
with trustees or creditor..—A., a horse dealer & 
jobber, by a deed of trust, assigned all his stock- 
in-trade, etc., to certain trustees for the benefit 
of his creditors, until all his then debts should be 
paid off, to hold on certain trusts (inter alia) that, 
so long as A. should observe the orders of the 
trustees, he was to be allowed to carry on & 
conduct the business, subject to their orders, but 
that they should have the power to ‘letermine 
his possession on his failing to observe their 
orders; that all moneys received in the business 
were to be paid to the account of the trustees, & 
all moneys paid by their cheques; & that A. was 
to receive a certain weckly salary. The creditors 
also advanced a large sum of money to carry on 
the business. ‘he business was carried on by A. 
for some time, his name being over the door at 
the placc of business, & he had dealings with 
various persons as if he carried on the business 
on his own account; but on his neglecting to 
observe the orders of the trustees, they deter- 
mined his right to carry on the business, & he 
admitted in writing, that they had a right to & 
did assume the possession of the stock-in-trade, 
etc. The trustees thereupon gave notice to the 
parties who had some of the horses, part of the 
stock-in-trade, that they belonged to them. 
Two days after this notice A. committed an act 
of bkpcy. On an interpleader issue, to try whose 
horses these were :—Held: the deed did not 
create a partnership between A. & the trustees ; 
the trustees, by allowing A. to carry on the 
business in his own name, were not estopped from 
denying that the horses were A.’s.—PRICE v. 
GROOM (1848), 2 Exch. 542; 17 L. J. Ex. 3463 
154 E. R. 606. 

Aen. :—Refd. Re Whitcloy, Lx yp. Smith (1892), 67 


——.|—-By an agreement in writ- 
ing, W., a trader, who was insolvent, assigned 
all his machinery, stock, & book debts to B., his 
largest creditor; B. agreed to carry on tho 
business as before in W.’s name, to engage W. as 
manager at a weekly salary, to discharge the 


existing & future trade liabilities of W., & to find 
funds for carrying on the business; all profits 


made were to be placed to the credit of W., & as 


individuals who are members of the 
partnership & as such cannot be a 
ner in another firm.—SEODOYAL 


» ETO. v. JO 
(1923), 1. L. R. 50 


e. ——-.]—Partnership is a personal 
relationship.—Re WILTSHIRE & SCOTT, 
Ez p. Scotr (1904), 24 N. Z. L. B. 354. 
MANMULL 
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soon as the losses were made up B. was to resell 
the business to W. without any further responsi- 
bility on the Bogle of B., or any consideration on 
the part of W. B. having become bkpt., & W. 
having become bkpt., a question arose as to the 
ownership of the business :—Held: under the 
agreement, B. & W. took a joint interest in the 
business.—He WHITELEY, Ha p. SmITH & Co. 
(1892), 67 L. T. 69, C. A. 

Trustees to wind up 
business.|-A deed of assignment for the benefit 
of creditors was made by E. which contained, 
amongst others, a clause empowering the trustee 
‘“‘to employ the said E. or any other person, in 
winding up the affairs of him the said E. & in 
collecting & getting in his estate & effects, & in 
carrying on his trade,” etc., which was that of a 
publican. In an interpleader issue between the 
trustee & a creditor, who, having obtained a 
judgment, had taken the property in execution :— 
Held: the above clause did not create a partner- 
ship of the creditors, for the purpose of carrying 
on the trade of E. but amounted simply to a 
power to the trustee to wind up the affairs of the 
execution debtor, & therefore the deed was valid 
against the execution creditor.-JANES v. WHIT- 
BREAD (1851), 11 C. B. 406; 20 L. J. C. P. 217; 
17 L. T. O.S. 155; 15 Jur. 612; 138 EB. R. 530. 
«lnnotations :—Apld. Coates v. Williams (1852), 7 Exch. 

205. Consd. Cox v. Hickman (1860), 8 H. L. Cas. 268. 

Refd. Mason v. Briton Medical & General Life Assocn. 

(1888), 4 T. L. 2.755. Mentd. Hidson v. Barclay (1864), 

3H. & ©. 361. 

17. ——.|—A deed of assign- 
ment in the usual form to trustees, for the benefit 
of the creditors, which empowers the trustees to 
employ the debtor or other person in winding up 
his affairs & in collecting & getting in his estate, 
& in carrying on his trade, if thought expedient, 
18 a valid deed, & does not constitute a partner- 
ship between the creditors.—COATES v. WILLIAMS 
eee 7 Exch. 205; 21 L. J. Ex. 116; 155 B. RR. 
Annotations :—Refd. Re Stanton Iron Co. (1855), 21 Beav. 

164; Hickman v. Cox (1857), 3 C. BL N.S. 523. 

18. Firm—Corporation.|—A firm of S. & Co. 
consisted of three partners, F., R., & N., & 
carried on business in London. Another firm of 
N. & Co. consisted of five partners, F., R., N., 
Hi., & M., & carried on business in India. In 
Sept. 1872, N & co. applied by letter to a bank 
for a credit, agreeing to deliver to the bank as 
security ‘‘ the personal obligation of this firm & 
individual partners, & a guarantee by S. & co.’’ 
The bank granted the credit, & under it N. & co. 
received large advances. In Feb. 1874, a letter 
was addressed to the bank, signed by S. & co. & 
also by F., R., & N., saying, ‘‘ We hereby guarantee 
you payment of all sums which are or may at any 
time become due to you by N. & co. under the 
credit applied for in Sept., 1872, & granted by 
you.” This letter & the signature of S. & co. to 
it were written by F., & he had negotiated the 
original transaction with the bank. S. & co. 
filed a liquidation petition, & N. & co. stopped 
payment, a large sum being due to the bank 
under the credit:—Held: the letter of Feb. 
1874, pledged to the bank the joint liability of 
the firm of S. & co., & also the separate liability 
of each of the three partners who signed it, & 
the bank were entitled to prove against the 
separate estate of F. for the amount due to them 
by N. & co. under the credit. 

It is not the name of a corpn., it is simply the 
name of a firm of three persons who are carrying 
on business together at a particular place (Corron, 
L.J.).—Re SMITH, FLEMING & Co., Ez p. HARDING 
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(1879), 12 Ch. D. 557; 48 L. J. Bey. 115; 41 

L. T. 517; 28 W. BR. 158, C. A. 

19. Legal ‘‘ persona.’’|—We have not 
yet introduced into our law the notion that a 
firm is a persona (JAMES, L.J.).—Re SAWERS, 
Ex p. BLAIN (1879), 12 Ch. D. 522; 41 L. T. 46 ; 
28 W. R. 334, C. A. 

Annotations :—Mentd. Re Pearson, Ex p. Poarson, [1892] 
2 Q. B. 263; Re Clark, Ex p. Beycr, Peacock, [1896] 2 
Q. B. 476; Re Clark, Ex p. Clark (1897), 77 L. T. 417; 
Re A. B., [1900] 1 Q. B. 541; Cooke v. Vogoler Co., [1901] 
A.C.102 ; Dulaney v. Merry, [1901)1 K. B. 536; Whitney 
v. I. R. Comrs., [1926] A. C. 37. 

20. -|—When the trustee in bkpcy. 
of partners disclaims a lease of premises used by 
the partners for partnership purposes but which 
was granted tothe partners as joint tenants, they 
entering into a joint & several covenant to pay 
the rent, Bkpcy. Act, 1869 (c. 71), s. 23, gives the 
lessor a right to prove against the separate estate 
of each partner for the injury caused to him by 
the disclaimer. Qu.: whether a right is given 
to prove also against the joint estate of the 
partners. 

There is no such thing as a “ firm’’ known to 
the law (JaMEs, L.J.).—Re SHAND, Ex p. CORBETT 
(1880), 14 Ch. D. 122; 49 L. J. Bey. 74; 42 L. T. 
164; 28 W. R. 569, C. A. 

21. .|—In English law a firm as such 
has no existence; partmers carry on business 
both as principals & as agents for each other 
within the scope of the partnership business; the 
firm name is a mere expression, not a legal entity. 
although for convenience under R.S. C., Ord. 484, 
it may be used for the sake of suing & being sued 
(FARWELL, L.J.).—SADLER v. WHITEMAN, [1910] 
1 K. B. 868; 79 L. J. K. B. 786; 102 L. T. 472, 
C. A.; on appeal, sub nom. WHITEMAN v. SADLER, 
[1910] A. C. 514, H. L. 

Annotations :—Apld. Re Vagliano Anthracite Collierles 

79 L. J. Ch. 769; KR. vo. Holden, [1912] 1 K. B. 

483. Mentd. Biaiberg v. Calvert (1910), 26 T. L. R. 328 ; 

fe Bagley, [1911] 1 K. B. 317; Re Campbell, Ez p. 

Seal, [1911] 2 K. 3B. 992; Re Robinson, Clarkson v, 

Robinson, (1911) 1 Ch. 230; Whiteman v. Public Prosecu- 

tions Director, [1911] 1 K. B. 824; Blair v. Holcombe, 

(1912), 28 T. L. R. 198; Re Blair Open Hearth Furnace 

Co., [1914] 1 Ch. 390; Cornelius v. Phillips, [1918] A. C. 

199 ; Jubilee Cotton Mills (Official Receiver & Liquidator) 

v. Lowis, [1924] A. C. 958 

22. ———.|—A co. is not bound to enter 
the name of a partnership firm on the register of 
members. 

Appcts. are not a person—neither a natural 
person nor a legal entitiy at all (Joyce, J.).—He 
VAGLIANO ANTHRACITE COLLIERIES, Lrp. (1910), 
79 L. J. Ch. 769; 103 L. T. 211; 54 Sol. Jo. 720. 

23. —— -|—Prisoner was in partnership 
with F. under the style or firm of H. & F. With 
intent to defraud & without lawful authority or 
excuse he accepted a bill of exchange in the 
manner following: ‘‘ payable at the L. & W 
Bank, Ltd.,. London, H. & F.” :—Held: having 
accepted the bill in the name of his partner, he 
was properly convicted under Forgery Act, 1861 
(c. 98), of having accepted it in the name of 
another person within the meaning thereof.—R. 
v. HOLDEN, [1912] 1 K. B. 483; 81 lL. J. K. B. 
327; 106 L. T. 305; 76 J. P. 143; 28 T. L. K. 
173; 56 Sol. Jo. 188; 22 Cox, C. C. 7273; 7 
Cr. App. Rep. 93, O. C. A. : 
Annotation :—Mentd. Morison v. London County & Wost- 

ininster Bank, (1914] 3 K. B. 356. 

24. Whether executors partners. |—-Exors. carried 
on their testator’s business under the powers 
of his will in the same firm name in which 
he had carried it on. Subsequently a receiving 
order was made against them in the firm name on 
a bkpcy. petition by a creditor who had recovered 
judgment against them in the K. B. Div. in the 
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Sect. 2.—Definition, nature and characteristics. Part 
II. Sects. 1,2 &3: Sub-sects. 1 & 2.] 


firm name on two dishonoured bills of exchange 
accepted in the firm name :—Held: the exors. 
were not liable to be adjudicated bkpt. as partners. 


Part 11.—Tests 


Sect. 1.—IN GENERAL. 


25. Whole circumstances to be considered. |— 
Agreement in writing entered into between W. 
& co., British merchants, carrying on business at 
Calcutta with a Hindoo Rajah, by which, in 
consideration of moneys already advanced, & 
which might be thereafter advanced by the Rajah 
to them, they agreed to carry on the business 
subject to the control of the Rajah in several 
particulars, stipulating that the Rajah should 
receive a commission of 20 per cent. on all profits 
made by the firm until the whole amount of the 
debt due to him should be paid off with 12 per 
cent. interest upon all cash advances which had 
been or might be thereafter made by him to the 
firm. Further advances having been made by 
the Rajah to the firm, W. & co. executed to him 
a mtge. of certain tea plantations, to secure the 
then amount of his advances, & the Rajah by a 
deed released his right to commission & interest 
under the original agreement between them. No 
proceeds of the business were ever received by 
the Rajah, & though he was credited in the books 
of the firm with a considerable sum, that sum 
was never received by him, & was afterwards 
written back in the books of the firm. The 
Rajah did not interfere or exercise any such 
control in the business as to make him an ostensible 
partner in the firm :—Held: (1) having regard 
to the restrictions & modifications made of late 
in the rule of law formerly prevailing, partici- 
pation in the net proceeds of a business made the 
participant liable as a partner to third parties ; 
& looking at the whole scope of the agreement, 
the primary object was to give security to the 
Rajah as a creditor of the firm of W. & co., & the 
ee iete Samay given him in the net profits of the 

usiness was not sufficient to establish a partner- 
ship between W. & co. & the Rajah as regarded 
third parties. 

(2) Although a right to participate in the 
profits of a trade is a strong test of partnership, 
& there may be cases where, from such perception 
alone, it may as a presumption—not of law, but 
of fact—be enforced, yet whether that relation 
does or does not exist must depend on the real 
intention & contract of the parties. 

Where a man holds himself out as a partner or 


PART II. SECT. 1. 


25 i. Whole circumstances to be con- 
sidered.]— MONTEFIORE v. SMITH (1876), 
14 N. S. W. 8. Cc. R. (L.) 245.—AUS. 


25 ii. ———.}+—BaLLANS v. KLEINIG, pe chia ir ard 
[1925] S. A. 8S. R. 227.—AUS. it was entered 

25 ili. ~~. }-—~SOULTHOPE v BATES’ sidercd.—-McKENZIE v. 
(1849), 5 U. C. R. 318.—CAN, (1921) N. z. L. R. 319.—N.Z 





25 iv. -}—MAIR v. BACON (1855), 
5 Gr. 338.—CAN. 

25 v. ———-.}—-DARLING v. MCLEL- 
ey pele 11 N. 8. R. (2 R. & C.) 
164. AN. 


25 ix. 





25 vi. }—CAMPBELL v. CAMP 


26 viii. ——-_]—In order to deter- 
mine whether there is or is not a part- 
nership between persons the whole 
agreement between the persons, & 
circumstances as ( 

ement at the time ‘TRADING Co., LTD., [1912] 8S. Rk. 13.— 
to, must be con- §& . 


-}+—In the absence of a 
written contract the 
nership must be decided by the in- 
tention of the parties as asccrtained 
from their conduct.—-TYson v. RODGER 


PARTNERSHIP. 


—Re FisHer & Sons, [1912]2 K. B. 491; 81 L. J. 
K. B. 1246; 106 L. T. 814; 56 Sol. Jo. 553; 
19 Mans. 332. 


Charitable & other associations — Whether 
amounting to partnership.]|—See Part VIII., post. 


of Partnership. 


allows others to do it... he is then properly 
estopped from denying the character he has 
assumed & upon the faith of which creditors may 
be presumed to have acted. A man so acting 
may be rightly held liable as a partner by estoppel 
(SIR MONTAGUE SMITH).—MOLLWo, Marcy & Co. 
v. COURT OF WaRrpDs (1872), L. R. 4 P. C. 419; 
9 Moo. P. C. C. N. S. 214; 17 E. R. 495, P. C. 


Annotations :—<As to (1) Consd. Pooley ». Driver (1876), 5 
Ch. D. 458. Refd. Frowde v. Williams (1886), 56 L. J. 
Q. B. 62. ds to (2) Consd. Badeley v. Consolidated Bank 
(1888), 38 Ch. D. 238. Refd. Ross v. Parkyns (1875), 

L. R. 20 Eq. 331; Pooley v. Driver (1876), 5 Ch. D. 458 ; 

Re Howard, Ex p. Tennant (1877), 6 Ch. D. 308 ; Davis v. 


Davis, [1894] 1 Ch. 393; King v. Whichelow (1895), 64 
L. J. Q. B. 801. Generally, Refd. Re Megevand, Ex p. 
Delhasse (1878), 38 L. T. 106; Adam v. New bigging 


es] 


1888), 13 App. Cas. 308. Mentd. Adams v. N. y- 
(1873), 29 L. ', 367; Gosling v. Gaskell, [1897} A. C. 
575. 


26. ——.|—Ross v. PaARKYNS, No. 121, post. 

27. .|—Re MEGEVAND, Ha p. DELHASSE, 
No. 150, post. 

28. .|—WALKER v. Hirscu, No. 80, post. 




















29. .|—BADELEY v. CONSOLIDATED BANK, 
No. 98, post. 

30. |—Davis v. Davis, No. 50, post. 

31. |—Kina & Co. v. WHICHELOW, No. 
102, post. 

32 .|—In order to determine whether 


there is or is not a partnership between the whole 
of the agreement between them must be looked at 
in order to sec what is the intention of the parties, 
together with the surrounding circumstances at 
the time when the agreement was entered into. 
Subsequent conduct can only be looked at in 
order to show that the agreement has been varied 
or a new agreement made.—Re BEarp & Co., 
Ex p. THe TrusTEE, [1915] H. B. R. 191, C. A. 

———.|—See, also, No. 5, ante. 

38. Subsequent conduct of parties.|—Re BEARD 
& Co., Ex p. THE TRUSTER, No. 32, ante. 

34. Intention of parties.|\——WaALKER v. HIRSCH, 
No. 80, post. 


Sect. 2,—-WHETHER TRADE CARRIED ON FOR 
BENEFIT OF ALLEGED PARTNERS. 


35. True test of partnership.|—-Cox v. HICKMAN, 
No. 91, post. 


of the partics to be discovered from 
the circumstances. Participation in 
the profits is one of the circumstances, 
but is in itself not decisive.—_GRANGER 
& Co.’s ESTATE v. ANGLO-AFRICAN 


AF 
ee PART II. SECT. 2. 
35 i. True test of wpartnership.}— 


ucstion of part- A partnership exists between persons 


ca on a f business in 
common with a view to profit.—W11T 
v. STocks, (1917) 1 W. W. R. 1451; 


(1 
11 Alta. L. R. 154.—CAN. 


25 x. ———.}—Whether the relation 85 ii. ——.]—AITCHISON v. AITCHI- 
25 vii. ——.]—ALDRIDGE v. PaTER- between several Aition is that of SON (1877), 4 IR (Ct. of Sess.) 899.— 
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36. ——.|—_te ENGLIsH & IrisH CyHurcH & 
UNIVERSITY ASSURANCE Society (No. 2), No. 





92, post. 

37. .]—KIILSHAW v. JUKES, No. 93, post. 

88. ———-.|—-BULLEN v. SHARP, No. 94, post. 

39. ——--.|—HoOLLom v. WHICHELOW, No. 140, 
post. 


Sect. 3.—CO-OWNERSHIP OF PROPERTY. 
SUB-SECT. 1.—IN GENERAL. 

See Partnership Act, 1890 (c. 39), s. 1 (1). 

40. Whether partnership constituted — Joint 
owners of race horse.|—A. & B. being joint owners 
of a race horse, it was agreed between them that 
A. should keep & train & have the general manage- 
ment of the horse, conveying him to & entering 
him for the different races; that 35s. per week 
should be allowed for his keep; & that the ex- 
penses of keep, etc., should be borne jointly by 
A. & B., & the horse’s winnings be equally divided 
between them. A. having paid all the expenses 
ot the keep & management of the horse, & there 
being no winnings to divide :—Held: even assum- 
ing that this agreement constituted a partnership 
between A. & L., which the ct. thought it did not, 
A. was entitled to recover from B. a moiety of 
the disbursements made by him on account of 
the horse, as being in the nature of an advance 
of capital for B.—FRENcH v. STYRING (1857), 
2C.B.N.S. 357; 26L.J.C.P.181; 29L.T. 0.8. 
127; 21 J. P. 743; 3 Jur. N. S. 670; 5 W. R. 
561; 140 EH. R. 455. 

——— Land speculations with solicitor— 
Method of book-keeping.|—H., who was a solr., had 
formany years previously to his death been engaged 
in various land speculations jointly with C. The 
speculations consisted in the buying & selling 
of plots of land, the laying out of the land for 
building purposes, & the advancing of money 
to builders. The lands were generally bought 
in consideration of chief rents, & then sold to 
builders at increased chief rents, which were 
retained by LU. & C. The conveyances of the 
lands bought were taken either to H. & C. jointly 
or to C. alone. A banking account was kept in 
the names of H. & C., & statements of account 
were made out every half-year, but there were 
no partnership articles between H. & C. Upon 
the death of H., there being an intestacy as to 
certain lands & chief rents which had been acquired 
by him in the course of his joint speculations 
with C., the question arose as to whether H.’s 
share of the property went to his heir-at-law 
or to his next of kin, as being partnership pro- 
perty & subject to conversion :—Held: the proper 
inference to be drawn from the evidence & state- 
ments of account was, that the relation which 
had existed between H. & C. was that of partners, 
& they were not co-owners of real estate but the 


PART II. SECT. 8, SUB-SECT. 1. 


respect of such earnings.—VANAMATI 


property in question constituted partnership 
assets.—Re HuLToN, HULTON v. LISTER (1890), 
62 L. T. 200; sub nom. Re LISTER, HULTON v. 
Lister, 6 T. L. R. 160, C. A. 

Annotation :—Refd. Davis v. Davis, (1894] 1 Ch. 393. 

42. Consent to acts of co-owners as con- 
dition precedent to Liability—-Master & owner of 
vessel.|—-Pltfs. chartered a barge, the Myrtle, for 
the carriage of a cargo of cement, which was lost 
through the sinking of the barge consequent upon 
her unseaworthiness. The barge was being worked 
on the system of “ thirds,’’ under which the master, 
C., took two-thirds of the gross freights, paying 
thereout the mate, crew, cost of provisions, & the 
expenses of the voyage, & handing over one-third 
of the gross freights, less harbour & towage dues & 
brokerage, to deft. the owner, who provided the 
barge & paidfor her upkeep. Neither the charter- 
party nor the bill of lading contained any reference 
to the owner. C., described only as ‘‘ of the good 
ship the JA/yrtle,’ signed the charterparty, but 
not as ‘‘ master’’ or ‘‘ for the owner,” & in the 
bill of lading, which he signed as “‘ E. C.,’”’ he was 
referred to as ‘‘ the master of the said ship.”’ 

In an action by pltfs. against deft. to recover 
the amount of the lost cargo, deft. denied liability 
on the ground that the contract was with the 
master, & that there was nothing to show that 
he was agent of, or servant for, an undisclosed 
principal. 

It appeared from the evidence that C. usually 
arranged the chartering; that he was appointed 
by the deft. to work & sail the ship; & that he 
was not dismissable during the continuance of 
the voyage except for grave misconduct. 

Co-owners are not partners. There must be 
... an assent by the several owners in order 
to make them liable for the acts of a man who 
may be apparently the managing owner or other- 
wise working the vessel (KENNEDY, L.J.).— 
ASSOCIATED PORTLAND CEMENT MANUFACTURERS 
(1910), Lrp. v. ASHTON, [1915] 2 K. B. 1; 84 
L. J. K. B. 519; 112 L. T. 486; 13 Asp. M. L. C. 
40; 20 Com. Cas. 165, C. A. 





SUB-SECT. 2.—Co-OWNERSHIP OF LAND. 


See Partnership Act, 1890 (c. 39), s. 2 (2). 

43. Whether partnership constituted — Land 
employed for purposes of business—Partnership in 
the property employed.]—-The Lord Chancellor 
upon appeal affirmed the decree upon the points 
decided at the Rolls; & held further, that the 
case was not within the Stat. Frauds: the question 
being, whether a partnership subsisted in the 
trade of a colliery ; a quesion of fact to be tried 
by evidence, as upon an issue; the interest in 
the lease passing, as an incident to the trade, 
by operation of law; & the evidence from books 


deft. nites respect to the ownership of 


. . SATTIRAJU 0. BOLLUPRAGADA PALLAIN- a hotel held to be that of co-owners 
Joint peter partnership constitued ~ nasu (1918), I. L. R. 41 Mad. 939.— & not a partnorship, although they 
persons jointly manufacture timber, ND. connection “thorowlth.—SPROULE v. 


which is to be divided between them, 
they are not partners, but tenants in 
common, & each has a right to dispose 
only of his own share.—WIGGINS v. 
WHITE (1836), Ber. 97.—CAN. 

&. Part owners of ship.]-—-Part 
owners of a ship are tenants in common 
of the ship, & partners in the earnings 





1. 
—Homestead 





WwW. L. R. 188.—C. 











only.— BAKER v. CASEY (1872), ir. m 
537,—CAN, a a ea ’ 
h. .}—~Where the co- W. L. I. 643.—CAN. 
owners of a boat emplcy it to earn 
freight, they become partners 


J -——-VOL., XXXVI e 


° DAVIE v. BUCHANAN 
(1880), 8 R. (Ct. of Sess.) 319; 

Se. L. R. 217.—SCOT 

Cattle bought under agreement 
worked jot 


ea ay, EER 


LONG v. THOMAS i . 


a Joint owners of astore.jJ— 
SEDORE v. COLEMAN (Man.) (1911), 17 


n. ——— Term ‘“ partnership ’’ used.) 
—The relationship between pltfs. & 


McCoNNELL, (1925] 1 D. L. R. 982; 
[1925] 1 W. W. R. 609; 19 Sask. L. RB. 
319.—CAN 


UR- PART II. SECT. 3, SUB-SECT. 2. 


-) (1905), 2 

43 i. Whether partnership constituted 
for purposes of busi- 
ness— Partnership in the property em- 
ployed.) —- Co-owners of land who 
merely share the expense of manage- 
ment & divide the income arfsing from 
the land in specified shares .are not 


322 
Sect. 3.—Co-ownership of property: Sub-sect. 2.) 


& letters was admitted; & an issue refused.— 
rat v. Wate (1800), 5 Ves. 808; 31 E. R. 
3, L. C. 


aeons :—Consd. Dale v. Hamilton (1846), 5 Hare 


69. | ADId, Fe Do Nicols, Do Nicols v. Curlior, [1900] g 
Ch. 410. Refd. Gray v. Smith (1889), 43 Ch. D. 208; 
Isaacs ». Evans (1899), 16 I. L. R. 113. Mentd. Smith 
v. Mutthews (1861), 3 De G. F. & J. 1389; Rochefoucauld 
v?. Boustead, [1897] 1 Ch. 196. 

entered into a parol contract to become jointly 

concerned in a speculation for buying, improving, 

& selling land at B.; A. to find the necessary 

capital, & pltf., a land agent, to select, purchase, 

lay out, & resell the same, without charge; the 
advances made by A., with interest thereon, to 
be the first charge upon the proceeds of the resale, 

& the surplus profits to go, two thirds to A. & 

one third to pltf. Land was selected & purchascd 

by plitf. accordingly, & A. afterwards made over 

a moiety of his interest in the speculation to C. 

The purchase-money was provided by A. & C.,, 

& the conveyance taken in their joint names. 

On pltf. repeatedly pressing, by letters to A., for 

some written acknowledgment of his interest, 

A. handed over to him a copy of an agreement, 

dated Oct. 27, 1848, & made bctween A. & C., 

to the effect that A. & C. were interested in two 

thirds of the surplus profits,'& that the remaining 
one third was to be reserved for pltf.; but that 
pltf. should have no power to determine when 
any resale should take place. In 1844 A. died, 
having devised the property by his will. To a 
bill by pltf. against C. & the devisees of A. for an 
account, a sale of the land, & application of the 
xroceeds, according to the agreement, all defts. 
insisted by answer on Stat. Frauds, C. admitting 
that, previously to his juvining in the speculation, 

A. had informed him that pltf. was to have one 

third of the surplus profits :—Held: (1) this was 

a partnership; &, the fact of the partnership 

being established by general evidence, the land 

would be dealt with in equity as the stock of the 
partnership, & the statute was no bar to pltf.’s 

claim; (2) the memorandum of Oct. 1843, 

coupled with the previous assertions in writing 

of pltf.’s right, which was never denicd by A., 

was a sufficient manifestation in writing, within 

the statute, of the pre-existing intcrest of pltf. 
in the lands.—DALE v. HAMILTON (1847), 2 Ph. 

266; 16 L. J. Ch. 897; 9 L. T. O. S. 8093 11 

Jur. 574; 41 Wo. It. 945, L. C. 

Annotations :—As to (1) Reid. Kay v. Johnston (1856), 21 
Beav. 536; Gray v. Smith (1889), 43 Ch. D. 208. Asto ) 
Apld. Canning v. Catling (1864), 4 New Rep. 259. Refd. 
#e De Nicols, Do Nicols v. Curlicr, [1900] 2 Ch. 410. 

Generally, Mentd. Lincoln v. Wright (1859), 4 De G. & J. 

16; Smith v. Matthews (1861), 3 De G@. F. & J. 139; 
Maddison v. Alderson (1883), 8 App. Cas. 467; McManus 
vw. Cooke (1887), 35 Ch. D. 681; Rawlinson v. Ames, 
[1925] 1 Ch. 96. 

45. -}] — A partnership, no 
doubt, may exist in land, as in the case of Dale 
v. Hamilton, No. 44, ante, but a partnership 
means this: that the joint property shall be 
employed for some purposes which shall produce 
a return in the shape of profits, or so as to add 
to its value; but nothing of that sort took place 
here. It was, in fact, nothing more than a joint 
occupation, under a joint ownership of the pro- 
perty, &, in that point of view, the source from 
which any money laid out by either party was 
obtained is immaterial, & does not give the person 
from whom the money is derived any lien 




















PARTNERSHIP. 


(RomitLty, M.R.).—-Kay v. JOHNSTON (1856), 21 
Beayv. 536; 52 HE. R. 967. 


tations :-—Refd. Re Leslie, Leslic v. French (1883), 23 
ore D. 652; Re Jones, larrington v. Forrester (1893), 62 
J. Ch. 996. 


L. 

4 e -}—(1) A,, in June, 1869, 
borrowed £250 from B., &, at the time, signed a 
paper in the following words: “‘ In consideration 
of the sum of £250 this day paid to me, 1 hereby 
undertake to execute a decd of co-partnership to 
you for one-eighth share in the phate of the 
Oxford Music Hall & Tavern, to be drawn up 
under Partnership Act, 1865 (c. 86), called an 
‘Act to amend the Law of Partnership’ ”’ :— 
Held: this paper, which contained no provision 
as to the date or duration of the partnership, 
constituted a partnership at will; & it was not 
put an end to by a letter, dated in Aug. 1872, 
in which A. promised to repay B. on Sept. 1, 
1872, the principal sum together with interest 
thereon, treating it only as a loan, such as should, 
as on a calculation of one-eighth of the profits, 
be found to be duc to B. on that day. 

(2) This letter was followed by a tender, which 
was notaccepted. On a bill filed by B. for specific 
performance of the agreement to execute a part- 
nership deed for one-eighth share of the profits, 
A. put in an answer in which he denied that there 
had been a partnership at all, but submitted that 
if any partnership had ever existed it was only 
a partnership at will, of one-eighth share of the 
profits, payment of which he offered to make, 
& he submitted that this partnership had been 
determined by the letter of Aug. 1872 :—Ileld: 
it had not been determined by that Ictter, but 
the answer had the effect of putting an end to 
it; & accounts must be directed to be taken as 
up to the day of filing the answer, & these accounts 
must include the principal, the eighth share of 
the profits, & also the eighth share of the assets 
up to that day. 

(3) A co-partnership in profits is a co-partner- 
ship in the assets by which the profits are made. 

(4) In order to bring a case within Partnership 
Act, 1865 (c. 86), there must be a contract in 
writing, & the document must show on the face 
of it that the transaction is one of loan, & parol 
testimony to vary it is inadmissible. 

(5) In a case like the present the Ct. of Ch. 
has power, in its discretion, to grant cither a sale 
of the undertaking as a going concern, or a proposal 
for a purchase, by the holder of the seven-cighth 
share, of the one-eighth share mentioned in the 
agreement. The House, under the circumstance 
here, adopted the latter course.—SYERS v. SYERS 
(1876), 1 App. Cas. 174; 35 L. T. 101; 24 W. RB. 
970, H. L. 











Annotations aul Refd. Re Megevand, Iz p. Delhasso 

(1878), 26 W. R. 338; Speyor v. Rodriquez (1917), 87 

. J. K. B. 1713; Stevenson v. Akt. fiir Cartonnagen- 

Industrie (1918), 87 L. J. K. B. 416. 

47. —— ——.}]— An agreement in 
reference to a building speculation upon the S. 
estate, bought with the money of A., provided 
that B., in consideration of his services to enable 
A. to realise the estate, should be paid one half 
of the profits after A. had made certain payments ; 
that B. should bring in a third of certain fees 
which he might receive from builders, & bear 
one half of any losses, & generally it was agreed 
that he enoale receive & bear one half of the 
profits & losses upon the whole transaction ; but 
the agreement was not in any way to be construed 








parte er : but if they use the land for 
he carrying on of a b ess they are 


partners as regards the business.— 


JAENICKE v. SCHULTZ, [1924] 4 D. L. R. 
488; [1924] 3 W. W. R. 325; 19 Sask. 
L. It. 7.—CAN, 


43 ii, ——————-——_. ]—_ Fe CHRISTIE, 
pant ©. CHRISTIE, [1917] 1 I. R. 
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into a partnership between the parties, & should 
wholly & solely relate to the S. estate. B.’s ser- 
vices were to be the consideration for the agree- 
ment, & he was not to charge for his time & 
trouble, but only actual disbursements made by 
him for the benefit of the estate & for realising 
it for A. & B.’s mutual benefit :—Held: the 
agreement constituted a partnership between the 
parties, & a dissolution was declared.—MOORE v. 
Davis (1879), 11 Ch. D. 261; 27 W. R. 335. 

Annotations :—Refd. Kelly v. Scotto (1880), 49 L. J. Ch 


383; Morden Rigg & HKskrigge v. Monks (1923), 8 Tax 
Cas, 450. 
48. ——-.]—Three brothers, tenants 








in common of a farm & lands in Wales, carried on 
a farming business together. One brother died, 
having devised his one third share to a nephew, 
& he & the two surviving brothers, B. & W., 
continued to carry on the farming business. 
The nephew sold his one third share of the farm 
& lands to his uncles B. & W., the conveyance 
being to them as joint tenants, & they continued 
to carry on the farming business. 3B. died, having 
given all his property to his wife. The farm & 
lands were subsequently sold. W. claimed, as 
surviving joint tenant, the proceeds of sale, 
representing the one third share purchased from 
the nephew :—Held: the one third share became 
involved in partnership dealings, & must be 
regarded as partnership property & W. was 
entitled to only moiety of the proceeds of sale. 
—DAaAviIES v. GAMES (1879), 12 Ch. D 813; 28 
W.R. 16. 

Annotation :—Consd. Davis v. Davis, [1894] 1 Ch. 393. 











49. -}— Re Hvurron, Hvuiron 
v. LISTER, No, 41, ante. 
50. -] — (1) Under the Partner- 











ship Act, 1890 (c. 39), just as before that Act, 
though the receipt by a person of a share of the 
profits of a business is primd facie evidence that 
he is a D peieee in the business, this is not to be 
regarded as a presumption which has to be rebutted 
by other circumstances ; but all the circumstances 
must be considered, & an inference drawn from 
them as a whole, without attributing undue 
weight to any one of them. 

(2) Partners in a business borrowed money on 
the security of freehold premises of which they 
were tenants in common, & expended the money 
in adding a part of those premises to adjoining 
workshops in which the business was carried on & 
of which the partners were co-owners :—Held : 
Partnership Act, 1890 (c. 39), s. 20 (3), applied, & 
the addition to the workshops did not become 
partnership property so as upon the death of one of 
the partners to descend as personalty. 

It is not the law that partners in business, who 
are the owners of the property by means of which 
the business is carried on, are necessarily partners 
as regards that property (Nortu, J.).—DaAvIis v. 
Davis, [1894] 1 Ch. 393; 63 L. J. Ch. 219; 70 
L. T. 265; 42 W. R. 312; 8 R. 133. 

51. —— Partnership in business con- 
cerned.|—-R. being in possession of mincs & iron- 
works, held under leases of uncqual duration, by 
his will bequeathed £25,000 to B., “as a capital 
for him to become a partner with my exor. of one- 
fourth share in the trade of all those works, so 
long as the lease endures,’”’ with a devise to H. 
& his wife of the residue of his estates, real & 
personal; by a codicil testator gave to W. three- 
eighths of the concern at tho iron-works, “so 
the partnership will stand at my decease, W. 
three-eighths, H. three-eighths, B. two-eighths.’’ 
After testator’s death, W., H. & B., carried on the 





works for two years, selling iron manufactured 
not only from the produce of their mines, but 
from ore & old iron purchased for the purpose 
of manufacture and resale. B. having then 
assigned his share to W., the business was carried 
on in like manner by W. & H. till the death of 
the latter ; no agreement having ever been entered 
into for the duration of the partnership :—Ield : 
(1) the codicil withdrew the trade from the opera- 
tion of the residuary clause in the will, & vested 
three-eighths in H. to the exclusion of his wife ; 
(2) the concern was not a mere joint interest in 
land, but a partnership in trade ; (3) the purchaso 
of a leasehold interest as part of a stock in trade, 
was not evidence of an agreement to contract 
a partnership commensurate with the duration 
of the lease. (4) The partnership was dissolved 
by the death of H. 

So death terminates a partnership (LorD 
Expos, C.). (5) In a suit instituted by W., 
praying a sale of the partnership property, 
the ct. on motion, directed an inquiry whether 
it would be for the benefit of all parties interested 
that the works should be sold, or carried on for 
the purpose of winding up the concern. 

(6) Where the contract neither expressly nor 
by reference limits the duration, the partnership 
may be terminated at a moment’s notice by either 
party. 

(7) For ordinary purposes a lease is no more 
than stock-in-trade, & as part of the stock may 
be sold; nor would it be material that the estate 
purchased by a partnership was freehold, if 
intended only as an article of stock; though, a 
question might in that case arise on the death of 
a partner, whether it would pass as real estate, 
or as stock, personal estate in enjoyment, though 
freehold in nature & quality (LorD MiLDOoN, C.).— 
CRAWSHAY v. MAULK, MAULE v. CRAWSHAY (1818), 
1 Swan. 495; 1 Wils. Ch. 181; 36 IX. R. 479. 
Annotations :—As to (2) Consd. Roberts v. Eberhurdt (1853), 

Kay, 148. Refd. lticketts ». Bennett (1847), 4 C. B. 686. 

As to (5) Refd. Griffiths v. Bracowell (1865), 35 Beav. 43. 

As to (6) Refd. Frost v. Moulton ereer 21 Boav. 596. 

As to (7) Refd. Randall v. Randall (1835), 7 Sim. 271; 

Baxter v. Brown (1845), 7 Man. & G..1983; Darby v. 

Darby (1856), 3 Drew. 495. Generally, Refd. Fercday v. 

Wightwick (1829), 1 Russ. & M. 45; Laycock v. Bulmor 

pr bAs), 2L. T. O. S. 101; Dale v. Hamilton (1846), 5 

are, 369; Fripp v. Chard Ry., lripp v. Bridgwater & 

Taunton Canal, etc., Co. (1853), 11 Hare, 241; Hkins v. 

Brown (1854), 1 Eee. & Ad. 400; Wild v. Maine (1859), 

26 Beav. 504. Mentd. Baker v. Mot. Ry. (1862), 31 

Beav. 504. 

52. -|—(1) Receiver appointed 
of mines, in which several persons were interested, 
the concern, from the nature of the subject, being 
a species of trade, & not a mcre tenancy in common 
in land. 

(2) If persons, as partners, become the pur- 
chasers of a lease for forty years, that is not an 
agreement for a partnership for that term (LORD 
ELDON, C.).—JEFFERYS v. SMITH (1820), 1 Jac. & 
W. 298; 37 HE. R. 389. 


Annotations :—As to (1) Consd. Roberts v. Eberhardt (1853), 
Kay, 148; County of Gloucester Bank v. Rudry Merthyr 
Steam & House Coal nieractd Co., (1895) 1 Ch. 629. Refd. 
Bentley v. Bates (1840), 4 Y. & C. Mx. 182; Tees v. Jones 
(1857), 3 Jur. N.S. 954; Burt». Bull & Ward (1894), 64 

. Jd. Q. B. 232. Generally, fd. Tatam v. Williams 
(1844), 3 Hare, 347; Fripp v. Chard Ry., hare Bridg- 
water & Taunton Canal, etc., Co. (1853), 11 F 
Mentd. Whitehouse v. Hickman (1823), 2L. J. O. 8. Ch. 
59; Albort v. Strango (1849), 1 H. & Tw. 1. 























53. .|—DaAvis v. Davis, No. 50, 
ante. 
54. Land not used for business purposes.] 


—KAY v. JOHNSTON, No. 45, ante. 


As to co-ownership of land generally, seg REAL 
PROPERTY. 
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Sect. 3.—Co-ownership of property: Sub-sects. 3 & 
4. Sect. 4.] 


SUB-SECT. 3.—JOINT ADVENTURE. 

55. Whole circumstances to be considered.|— 
GIBSON v. LUPTON, No. 66, post. 

56. Joint purchase of goods — Without agree- 
ment for joint sale.]|—A., B., C. & D. enter into an 
agreement to purchase goods in the name of A. 
only, & to take aliquot shares of the purchase ; 
but it docs not appear that they are jointly to 
resell the goods. On failure of A., the ostensible 
buyer, B., C. & D. are not answerable to the 
seller as partners with A. 

If the partics be jointly concerned in the pur- 
chase, they must also be jointly concerned in the 
future sale, otherwise they are not partners (LORD 
J,OUGHBOROUGH, C.J.).—CoorE v. EYRE (1788), 
1 Hy. BI. 37; 126 EB. R. 24. 

Annotation :—Consd. Jeffrey v. Bamford, [1921] 2 K. B. 
odl,. 


57. Separate purchase of goods — Agreement 
for joint sale.|—-If it clearly appear that no partner- 
ship existed at the time of the contract, no subse- 
quent act by any person, who may afterwards 
become a partner, not even an acknowledgment 
that he is liable or his accepting a bill of exchange 
drawn on them as partners for the very goods, 
will make him liable in an action for goods sold 
& delivered ; though he will be liable in an action 
on the bill of exchange. 

Several persons, who had no general partner- 
ship, nor any connection with each other in trade, 
formed an adventure to the East Indies. The 
outfit of the vessel was a joint concern of all the 
partners; & that delivers the case from one con- 
sideration, namely, the parcel of copper for sheath- 
ing the ship ; which is admitted to be a partnership 
concern. But beyond that, I see no partnership 
between the parties till all the parcels of the cargo 
were delivered on board; & that made it a com- 

bined adventure between all the parties (orp 
KENYON, C.J.).—SAVILLE v. ROBERTSON (1792), 
4 Term Rep. 720; 100 EH. R. 1264. 

Annotations :—Distd. Gout hwaite v. Duckworth (1810), 12 

Kast, 421. Refd, Klis v. Steele (1855), 25 L. T. O. S. 183. 

58. |—A., B. & C. agreed that each 
should furnish £3,000 worth of goods, to be shipped 
on a joint adventure, the profits to be divided 
according to the amount of their several ship- 
ments :—Held : this did not constitute a partner- 
ship between the three, so as to make B. & C. 
responsible for goods bought by A. to furnish his 
quota of the cargo.—HEar v. DoBSON (1863), 
ie BL. N. 8. 460; 3 New Rep. 42; 143 E.R. 
864, 

59. Joint adventure for purchase & sale.]— 
A. & B., general partners in trade, being indebted 
to C. for advances paid by him on the joint account 
of the three in the purchase of tobacco, which had 
been sent out on a special joint adventure to Spain, 
with a view to liquidate that balance, C. agreed 
with A. & B. to join with them in another adventure 
to Lisbon, of which he was to have one moiety ; 
& it was agreed that A. & B. should purchase 
goods for the adventure to be shipped on board 
a certain vessel, & pay for them, & the returns 
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o. General rule.}—OUDAILLE v. SUM- 
MERS, [1914] S. R. 91.—S. AF. 


59 i. Joint adventure for purchase 
& sale.J—DONOGH v. MOORE (Man.) 
(1912), 20 W. L. R. 334; . WwW. R. 
$45 > 2 D. Tis R. §25.—CAN., 

59 ii. ———.]—PoRTER & Sons, LTD. 
Ut. ARMSTRONG & Foster, [1926] 2 





59 iv. 


D. L. R. 340; [1926] S. C. R. 328.- 
CAN. [ }8. Cc. fT 


59 iii, ——.J)—ANGEHEN v. FRIED- 
MAN, [1903] T. H. 267.—S. AF. 


-]}—Where cortain persons 
jointly acquired certain property for 
the purpose of speculation, but did not 
agree expressly or impliedly to share 70.—AUS. 
rofits & losses, & each was 
spose of his interest as he desired for 
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of such adventure were to bz made to U., to go 
in liquidation of his demand on them; but C. 
was to bear his proportion of the loss, if any, & 
also to receive his share of the profit, if any, after 
reimbursing himself out of the returns the amount 
of his advances previously made to A. & B. :— 
Held: this agreement constituted a partnership 
between the three in the adventure at & from the 
time of the purchase of the goods for the adventure 
by A. & B.; although C. did not go with them to 
make the purchase, nor authorise them to purchase 
on the joint account, but A. & B. alone in fact 
made the purchase, & although C. also purchased 
in his own name & paid for goods to be sent out 
at the same time, in which B. was to share the 
profit or loss, & these goods were consigned for 
sales & returns to the same person who went out 
as supercargo on the joint account of the three. 
—GOUTHWAITE v. DUCKWORTH (1810), 12 East, 


421; 104 BK. R. 164. 
an aon -—Consd. Kilshaw v. Jukes (1863), 3 B. & 8S. 


60. -|—Where two persons enter into a 
parol agreement to attend specific sales, to. be 
from time to time determined upon, with a view 
to purchasing goods for resale, & equally dividing 
any profit or loss, a partnership, as to such goods, 
is thereby created.—-ALEXANDER v. LONG (1884), 
1T. L. R. 145. 

61. .|—By agreement between pltfs., 
defts., & Messrs. L., B. & co., a cargo of Californian 
wheat was to be shipped for their joint account 
by the correspondents of L., B. & co., at San 
Francisco, consigned to pltfs. at Liverpool for sale 
upon certain special terms; the shippers to re- 
imburse themselves for costs & insurance of the 
cargo by drafts on pltfs. at sixty days’ sight to 
the extent of 45s. per quarter, less freight, & for 
the balance of invoice amount by separate drafts 
at sixty days’ sight upon each of the above 
parties for one-third of the excess. The cargo 
was shipped, & a bill was drawn by the San 
Francisco house for £29,353 18s. 1d. on account of 
the invoice price of the wheat less freight, upon 
pltfs., & was duly accepted & paid by them, 
together with freight, insurance & other charges 
in respect of the cargo; & the wheat on arrival 
was sold by pltfs. at a loss. In Dec. 1883, 
L., B. & co., became insolvent & compounded 
with their creditors for 30 per cent. of their 
liabilities, which composition the pltfs. received, 
leaving an unpaid balance of £1,760 108. 9d. 
due from that firm for their share of the loss on 
the adventure :—Held: upon further considera- 
tion, the judge to draw inferences of fact, the pur- 
chase & shipment of the wheat was a joint partner- 
ship adventure, each of the three firms to participate 
equally in the profit or loss ; & defts., according to 
the rule of equity which since Jud. Act, 1873 
(c. 66), is to prevail, where liable to contribute 
equally with pltfs.to make good the default of 
L., B. & co.— LOWE v. Dixon (1885), 16 Q. B. D. 
455; 34 W. ht. 441. 

Annotation :—Refd. Morden Rigg & Eskrigge v. Monks 

(1923), 8 Tax Cas. 450. 

62. Payment by one only.|—A., a mer- 
chant in London, by letter, directed B., a broker 











his own separate benefit :—Held-: 
there existed no partnership between 
the parties in respect of such property. 
—LANGERMANN wv. CASPER, [1905] 
T. H. 251.—S. AF 

p. Promoters of company.) — Pro- 
moters of a co. are not partners.— 
yee DAVIES (1890), 16 V. L. R. 


& JACOBSOHN 


free to . ———.]—WALKER 
v. NORDEN, 14 C. T. R. 995.—S. AF, 
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in Liverpool, to purchase 1,000 bales of cotton, 

& stated that B. was to be allowed to be one- 

third interested therein, acting in the business 

free of commission. B. agreed to purchase the 
cotton & to hold one-third interest therein, charging 
no commission, B. purchased the cotton, & in 
subsequent correspondence, which continued for 
upwards of three months, the transaction was 
referred to as a joint account, joint concern, 
joint purchase, joint speculation, joint cotton 
adventure. B. transmitted policies of insurance 
against loss by fire to A., & stated that the cotton 
was deposited in rooms rented by him, B., & that 
he held the key for their joint security :—AHeld : 

B. was interested as a partner in the cotton, & 

consequently a pledge of the whole by him, without 

any fraud or collusion on the part of the pawnee, 
gave a right to the pawnee to hold the goods as 

against A.—REID v. HOLLINSHEAD (1825), 4 

B. & C. 867; 7 Dow. & Ry. K. B. 444; 107 EB. R. 

1281. 

Annotations :—- Distd, Re Thompson, Ex p. Copeland (1833), 
2 Mont. & A. 177. Consd. Alfaro v. De lu Torre (1876), 
34 L. T. 122. 

63. Joint interest in & occupation of farm.]— 
GREENSLADE v. Dowmr, No. 369, post. 

64. Joint publication.] — A., B. & C. verbally 
agreed that they should bring out & be jointly 
interested in a periodical publication. A. was to 
be the publisher, & to make & receive general 
payments, B. to be the editor, & C. the printer ; 
& after payment of all expenses, they were to share 
the profits of the work equally. C. was to furnish 
the paper, & charge it to the account at cost 
prices. No profits were ever made nor any 
accounts settled. Pltf. furnished paper to A. for 
the purpose of being used by him in printing the 
periodical :—Held: B. & C. were not jointly 
liable with A. for the price of it.—WILSON v. 
WHITEHRAD (1842), 10 M. & W. 508; 12 L. J. Ix. 
43; 152 H. I. 569. 

Annotation :-—Refd. Kilshaw ». Jukes (1863), 3 B. & S. 847. 
65. Joint working of patent — In experimental 

Stages.|—A. entered into an agreement with B. 

that K. should work his patent at A.’s expense, 

first, by way of experiment; & if A. was satisfied 

& expressed his satisfaction in writing then the 

patent was to be worked on certain terms of 

payment to B., B. undertaking to devote his time, 
etc. ; & there were provisions for terminating the 
agreement in case the profit of the manufacture 
fell below a certain sum. The bill made a case 
that experiments had been made; that deft. 
represented the invention would answer, & led 
pitf. into expense; but it did not allege that 
pltf. was satisfied or had expressed his satisfac- 
tion in writing, nor did it distinctly allege any 
fraudulent misrepresentation by deft., it prayed 

a dissolution of the joint concern & a lien on the 

patents for the money expended by A. :—Held: 

there was no partnership, the agreement was 
merely for an experiment until A. should have 
expressed his satisfaction in writing.—-OSBORNE 

v. JULLION (1856), 3 Drew. 596; 26 L. J. Ch. 6; 

4 W. R. 767; 61 E. RR. 1031. 

66. Joint order for shipment of goods.|—The 
mere circumstance of two individuals, not in 
partnership, joining in giving an order for a 
shipment of goods, will not render them joint 
contractors, so as to be liable each for the whole 
amount, where, upon the reasonable construction 
of the whole of the correspondence between the 
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70 i. Whether partnership constituted r. —— Growing 
“Ship owned by one person worked by CRAWFORD (1834), 


OF PARTNERSHIP. 


another.J—JAMIESON v. CLARK (1908), 


2 B. W. C. C. 228.—SCOT. 
wheat.|—HAYDON ¥. 


3 O. S. 583.—CAN. 
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parties, & other facts, it may be collected that it 
was understood between them that the contract 
should be several, & payment had been made by 
bills for the amount drawn by the vendors upon the 
vendees severally, each for a moiety.—GIBSON v. 
LUPTON (1832), 9 Bing. 297; 2 Moo. & S. 371; 
2LJ3.C.P.4; 181 BE. BR. 626. 


SuB-SECT, 4.—PARTNERSHIP WITHOUT JOINT 
OWNERSHIP. 

67. Running common stage carriage — Each 
party supplying horses for separate stage.]-—Pitf. 
é& deft. had been engaged in running a coach from 
B. to L., plté. finding horses for one part of the 
road, deft. for another; & the profits of each party 
were calculated according to the number of miles 
covered by his own horses; pltf. received the 
fares, & rendered an account thereof to deft. every 
week :—Held: (1) pltf. & deft. were partners in 
this concern; (2) in an action by pltf. against 
deft. upon a separate transaction, deft. could not 
set off a balance which had been declared in his 
favour upon these weekly accounts. 

Before there can be an action or a set-off in 
respect of a claim arising out of a partnership 
account, there must be a final balance struck 
(Brest, C.J.).—FROMONT v. COUPLAND (1824), 2 
Bing. 170 ; 9 Moore, C. P. 319; 31L. J. 0.8. C. P. 
237; 130 K. R. 271. 

Annotations :-—As to (1) Folld. Green v. Beesley (1835), 2 

Bing. N.C. 108. Consd. Davis v. Davis, [1894] 1 Ch. 393. 
Als to (2) Consd. Jackson ». Stopherd (1834), 2 Cr. & M 
361._ Folld. Green_v. Beesley (1835), 2 Bing. N.C. 108. 


Distd. Dixon v. Wing (1843), 1 UL. T. O. S. 647. Red. 
jarr v. Smith (1843), 5 Q. B. 128. 


68. ——.|—A., B., etc., were common 
carriers from L. to F., a separate portion of the 
road being allotted to each, & it having been 
stipulated also that no partnership should exist 
between them. A. for himself & the other parties 
agreed with the Mint to carry coin from L. to F., 
& afterwards made another agreement with the 
Mint to carry other coin to places not on the road : 
—-Held: all the parties were entitled to share in the 
profits of this agreement.—RUSSELL v. AUSTWICK 
(1826), 1 Sim. 52; 57 E. RR. 498. 

Annotations :-—Consd. Hancock vr. Heaton (1874), 30 Tl. T. 

592. Distd. Dean v. MacDowell (1878), 8 Ch. D. 344, 


.|—Sce, also, Nos. 319, 394, post. 





Srcr. 4.—SHARING GROSS RETURNS. 

See Partnership Act, 1890 (c. 39), s. 2 (3). 

69. Whether partnership constituted —- General 
rule.|—The authorities clearly show that two 
persons merely receiving payment out of the 
gross profits of a business does not make a partner- 
ship between them even as against the world 
(CROMPTON, J.).—LYON v. KNOWLES (1863), 
3B. & 8S. 5563; 1 New Rep. 270; 32 L. J. Q. B. 
71; 7L. T. 670; 9 Jur. N.S. 774; 11 W. BR. 266 ; 
122 li. BR. 209; affd. (1864), 5 B. & 8. 751, Ex. Ch. 


Annotations :—-Mentd. Marsh v. Conquest (1864), 17 C. B+ 
N.S. 418; Monaghan v. Taylor (1886), 2 T. L. BR. 685; 
Kelly’s Directories v. Gavin & Lloyds, [1901] 1 Ch. 374; 
Karno v. Pathé Fréros (1909), 100 L. T. 260; Performing 
Right Soc. v. Ciryl Theatrical Syndicate, [1924] 1 K. B. 1. 


70. Ship owned by one person worked by 
another.|—If the agreement between them is, 
that B. in consideration of working the lighter 
shall have half her gross earnings, this does not 








t. —— Theatre owner & lessee—In- 
uUry electrician.}—-BRADD- 0. WHIT- 
NEY (1907), 140.L.R.415 90.W.R. 
656.—CAN. 
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Sect. 4.—Sharing gross relurns. 
sect. 1.] 


atencerese neta TED 


constitute a partnership, being only a mode of 
paying B. for his labour.—DRy v. BOSWELL (1808), 
1 Camp. 329; 170 LK. R. 975, N. P. 


Annotations :—Apld. Pott v. Fyton (1846), 3 C. B. 32. 
Mentd. Boon v. Duance (1909), 102 L. T. 443. 


71. Owner of cattle & owner of pas- 
turage.|—WIsH v. SMALL (1808), 1 Camp. 331, n. ; 
170 K. R. 975. 

72. —— Joint owners of race horse—Expenses 
jointly borne.|J—FReENCH v. STYRING, No. 40, 
ante. 

73. ——— Joint interest in ship’s earnings— 
Joint owners of ship worked by one only. |-— 
A. & S. were joint owners of a ship. A. worked 
the ship, defraying all the expenses & taking the 
entire management of her, & he took two-thirds of 
the gross earnings; S. did nothing, & took the 

remaining one-third of the gross earnings :—Held : 
the result of these facts was, that A. hired the 
share of S. in the ship, & that he was not the 
partner or agent of S. so as to render S. liable in 
an action for damages caused by the negligence 
of A.—BURNARD v. AARON & SHARPLEY (1862), 
31 L. J. C. P. 3345 sub nom. BERNARD v. AARON 
& SHARPLEY, 9 Jur. N. S. 470. 

Annotation :—Consd. Associated Portland Cement Manu- 

facturers (1910), Ltd. v. Ashton, [1915] 2 K. B. 1. 

74, Theatre owner & Jlessee— Manazge- 
ment of lessee.|—Kk., the licensed proprietor of 
a theatre, under Theatres Act, 1848 (c. 68), 
entered into an arrangement with D. whereby 
LD. had the use of the theatre for dramatic 
entertainments. PD. provided the company, had 
the selection of the pieces to be represented, 
together with the entire management of their 
representation, & exclusive control over the per- 
sons employed in the theatre. K., on his part, 
paid for printing & advertising, furnished the 
lighting, door keepers, scene shifters & super- 
numeraries, & hired the band, music being a 
necessary part of the performance. The money 
taken at the door was taken by servants of K., 
who retained one-half of the gross receipts as his 
remuneration for the use of the theatre, & handed 
the other half to D. Among the picces repre- 
sented were two which L. had the sole liberty of 
representing or causing to be represented, etc., as 
assignee of the author, under Dramatic Literary 
Property Acts, 3 & 4 Will. 4, c. 15, & 5 & 6 Vict. 
c. 45:—Held: no action under those statutes 
was maintainable by L. against K., as the above 
facts did not show that those pieces had been 


Sect. 5B: Sub- 
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represented, etc., by him, or that there was a 
artnership between D. & him so as to render him 
iable for the representation, etc., of them by D.— 
Lyon v. KNowLes (1864), 5 B. & S. 751; 10 
L. T. 876; 12 W. BR. 1083; 122 HE. R. 1010, Ex. 
Ch. 
ions :— . Marsh »v. C t (1864), 17 C. B. 
Aaoltiong Ment ae onaasss EY, Gab 
Kelly’s Directories v. Gavin & Lloyds [1901] 1 Ch. 374; 
Karno v. Pathé Fréres (1909), 100 L. T. 260; Performing 
Hight Soc. v. Ciry] Theatrical Syndicate, [1924] 1 K. B. 1. 


5. ‘SHARING PROFITS AND LOSSES. 
SuB-sEcT. 1.—-IN GENERAL. 

See, now, Partnership Act, 1890 (c. 39), s. 2 (3). 

75. Whether partnership constituted.]—To make 
a man liable as a partner, there must either be 
a contract between him & the ostensible person 
to share jointly in the profits & loss, or he must 
have permitted the other to make use of his 
credit, & to hold him out as one jointly answerable 
with himself.—Hoark v. DAWES (1780), 1 Doug. 
K. B. 371; 99 EB. R. 239. 











Annotation :—Refd. Coope v. Eyre (1788), 1 Hy. Bl. 37. 
76. -|—GREEN v. BEESLEY, No. 2, ante. 
77. Underwriters.|—-An agreement between 


underwriters to act in concert & share equally the 
profit & loss of all insurances, constitutes a partner- 
ship, though each underwrote policies in his own 
name for distinct sums.—BRETT v. BECKWITII 
(1856), 26 L. J. Ch. 180; 28 L. T. O. S. 2143 3 
Jur. N. 8S. 31; 5 W. R. 112. 

78. Builder & building owner.]—-Deft. 
agreed with a builder that the builder should find 
the plant, etc., for building houses, & he would 
find the funds, the ground landlord granting leases 
of the houses on completion by which they would 
become in equity the joint property of deft. & the 
builder ; the houses were then to be sold, & the pro- 
ceeds brought into account, deft. being credited 
with advances & debited with receipts of purchase- 
money, the builder to be debited with certain allow- 
ance, etc., & the balance of profit & loss to be divided 
equally. A joint account was to be opened at a 
bank, & either party could draw on it for the pur- 
poses of the agreement :—Held: on a bill of excep- 
tions, deft. & the builder were partners so that the 
builder could pledge deft.’s credit for plant, etc., 
for the houses.—NOAKES v. BaRLOw (1872), 26 
LL. T. 186; 20 W. R. 388, Ex. Ch. 

79. Clerk & principal.|—Pltf., having been 
a clerk in deft.’s firm, entered into a verbal agree- 
ment with him for a share of profit & loss in the 








PART II. SECT. 5, SUB-SECT. 1. r HAS mob Ae McKRELLAR patio, there is formed a partnership in 

75 i. Whetl orshi ; : , . P. 562.—CAN. which one partner is bound by the acts 

— GHG ene Co tae. 75 vi. Giims vv. Cotron ofthe otherin carrying out the purposes 

(1900), 21 N.S. W. Eq. 52; 16N.S. W. (1875), 22 Gr. 123.—CAN. for which the partnership is formed.— 

W. N. 127.—AUS. 75 vii, ——.]—FAWSON _v. NOONAN TASES * a es RN ea 

75 il, ———.}-To make a partner- (879), R. H. D. 377.—CAN. W. W. R. 733; 14D. L. R. 909: 7 
Sask. L. R. 26.—CAN. 


ship it is not necessary that all the 

artners should contribute money, or 
n equal proportions. It is sufficient 
if they contribute what is equivalent 
to money. Nor is it required that ol] 409.—CAN. 
the partners should share equally in 75x 
the profits & Joss.—THe HERKIMER 
(1803), Stewart, 17.—CAN. 


75 ix. J 





Macuum (1900), 
—CAN. 

lii, ——.)—M‘Poenaon v. Hos- 
aa 3 N. B. R. (1 Kerr) 430. 








5 viii, ———.}—HAILETT v. ROBIN- 
SON (1898), 31 N.S R. 303.—CAN. 


— MONTAGU 
TRUSTEES ¥. OLAND (1899), 35 


WTON Saw Co. ov. 
N. B. Eq. Rep. 112. 


——.]—La 
2 
75 xi. ——~.}—HORNE 
(1909), 42 S. O. R. 240. AN. 
75 xii. .+—-HEMMING 
QUAND (1909), 11 W. L. R. 280.—CAN. 


75 xv. 
INTERIOR AMUSEMENT Co. 
(1914), 20 W. L. R. 241.—CAN 

715 xvi. -_}—CANADIAN BANK OF 
COMMERCE v. PATRICIA SYNDICATE 
{1921), 64 D. I. R. 663 ; 51 O. ) R. 
42.—OAN. 


75 xvii. .J}—The mere fact that 
erson takes a share in the profits of 
does not constitute him a partner. 


~}—-DBEYKIN v. NORTHERN 
(B. CO.) 





Scnoon 
N.S. R. 





”. GORDON 





a& 
©. LEMAR- 4 


75 iv. J—The provision for —Na TRK TONG v. WONG UNG CHE 
sharing profits & losses in an ordina 75 xili. ——-.}—GoRDON v. HORNE, 1909), 6 Hong Kong IL. R. 70.— 
trad . Nansen where there is ea C. R., [1911] 2 A. C. 364.—CAN. HONG KONG. 
community of capital & stock-in-trado, 715 xiv. ./+-Where two or more 75 xvili. ———.]—-TRUTER v, HANCKE, 
& a common undertaking, is conclusive poeons contribute of their capital to a [1923] C. P. D. 43.—S. AF. 
evidence of a partnership.— HANTS oint fund for the nEpare of purchasing 75 xix. —-—~.}-RHODESIA RY. ¥. 
BANK v. THOMPRON, MALLON v. CRAIG a business as a joint conoern, in the 925] App. D. 488. 


(1852), 3 O. It. 541.-——CAN. 


profits or logs of which eagh is to partici- 


TAXES Comr., {1 
S. AF. 
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proportion of one-fifth to pltf. & four-fifths to deft., 
it being stipulated that the building in which the 
business was carried on should remain the property 
of deft. Pltf. alleged that the agreement was for 
a partnership, & claimed a dissolution & an account 
of assets. Deft. denied the partnership, & alleged 
that pltf. was only manager :—Held: the agree- 
ment for sharing profit & loss in certain propor- 
tions conferred all the rights of partnership inter se, 
subject to the stipulation as to the buildings 
remaining the property of one partner; deft. 
could not maintain that the legal effects of partner- 
ship should not follow such a contract, & plté. 
had a right to a dissolution & sale of the assets 
of the partnership, including the goodwill: such 
sale to be conducted by an independent firm of 
solrs., with power to either partner to bid.— 
PAWSEY v ARMSTRONG (1881), 18 Ch. D. 698; 
50 L. J. Ch. 683; 30 W. R. 469. 
Annotation :—Dbtd. Wulker v. Hirsch (1884), 27 Ch. D. 460. 
——.|—Although an agreement for 
participation in profit & loss is prima facie evidence 
of a partnership between the contracting parties 
as between themsclves, yet the question of partner- 
ship must in all cases depend upon the intention 
of the parties as it appears on the contract. By an 
agreement between pltf. & the firm of H. & co., 
the members of which were the two defts., it was 
agreed that for the part taken by pltf. in the 
business, he should receive a fixed salary of £180, 
& in addition should receive one-eighth share of 
the net) profits, & bear one-eighth share of the 
losses, as shown by the books when balanced ; 
& pltf. agreed to advance £1,500 to the business. 
‘the agreement was to be determined on four 
months’ notice on either side. Pltf. had been 
previously a clerk to defts., & he continued to 
perform similar duties after the execution of the 
agreement, & was not introduced to the customers 
as &@ member of the firm, & did not sign the name 
of the firm to bills. Defts. being dissatisfied with 
pltf. gave him notice to determine the agreement 
& excluded him from the place of business. PIltf. 
brought an action for winding-up the partner- 
ship, & moved for an injunction & receiver. 
The judge refused the motion, on the terms of 
defts. paying £1,500 into ct.:—Held: on the 
true construction of this agreement pltf. was in 
the position of a servant, & there was no such 
partnership between pltf. & defts. as to entitle 
pltf. to an injunction or receiver.—WALKER v. 
Hirscr (1884), 27 Ch. D. 460; 541, J. Ch. 315; 
dL. T. 481; 32 W. R. 902, C. A. 
Annotation :-—Mentd. Sutton v. Grey, [1894] 1 Q. B. 285. 

81. Joint purchase—For division between 
parties.}—Coorn v. Hyre, No. 56, ante. 

82. —— ———- ——.]|—GIBSON v, LUPTON, No. 
66, ante. 








‘ —— One party providing purchase- 
money—Other giving time & skill.|—REID v. 
HOLLINSHEAD, No. 62, ante. 

84. ——— Each person bringing separate parcels 
of goods—Profits to be divided ratably.|—-HEap 
v. Dosson, No. 58, ante. 

85. Each party bearing aliquot part of 
loss.|—Pltf. & deft., together with others, entered 
into & signed the following special contract :— 
‘* Being desirous that the communication between 
London, Herne Bay & Margate should be kept 
open during the ensuing winter, by means of a 
small steam boat, we hereby authorise Mr. G. A. B. 
to charter the Brockelbank, or any other suitable 
vessel, for that purpose, on the best possible 
terms, & to make the necessary arrangements for 
her running on tho station during the whole or 
such part of the winter as may be deemed 
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expedient, on our joint account, each of us 
taking a proportionate interest in this entor- 
prise, according to the amount subscribed, & the 
profit or loss to be divided amongst us in propor- 
tion to our subscription. In order to form a 
fund for defraying the necessary expenses, we have 
each of us paid 10 per cent. on the amount of our 
subscriptions, and we hereby bind ourselves, & 
agree to pay to Mr. G. A. B. such further instal- 
ments, each of us in proportion to his subscription, 
as it may be necessary to call from time to time, 
should the earnings of the boat aot be sufficient 
to pay the expenses. Jt being, however, undcr- 
stood that our liability is not to extend beyond 
the amount subscribed by us respectively ”’ :— 
Held: this agreement constituted a partnership 
between the parties who signed it; & pltf., who 
had paid such debts arising from the undertaking 
as the earnings of the boat were insufficient to 
satisfy, could not maintain an action for money 
paid, against deft. who had not paid up his sub- 
scription, but that the proper form of action was a 
special action of assumpsit for the non-performance 
of the undertaking to pay pltf. the instalments 
from time to time.—BROwN v. Tapscott (1840), 
ie & W. 119; 9 L. J. Bx. 139; 151 BH. Xi. 
346, 

86. .|—Plitfs. & four other firms of 
merchants, by a written memorandum, which was 
signed by them all, & stated that pltfs. had ordered 
their agents to contract for 1,200 tons of sugar, 
agreed that they should ‘‘ have one-fifth interest 
each’; that as the bills would be drawn on pitfs. 
they should have a power of sale; that ‘ the 
various parties interested agreed to pay their 
shares of the marginal drafts’; & finally, that 
‘‘the purchase should be at the risk of the under- 
signed in th2 proportion of one-fifth cach.’ The 
cargo arrived, but the result was a heavy loss, 
& two of the firms became unable to meet their 
engagements :—Held: this was a joint mer- 
cantile adventure on the part of all five firms, & 
the deficiency arising from the failure of two of 
them was a loss which must be borne equally by 
the three solvent firms, & not by pltfs. alone.— 
McINRoy v. TIARGROVE (1867), 16 L. T. 509; 15 
W. R. 777, L. JJ. 

Annotation ;--Mentd. Re Maria Anna & Steinbank Coal & 

Coke Co., McKewan’s Caso (1877), 6 Ch. D. 447. 

87. Purchase-money provided by one 
party only.|—An agreement between two persons 
to divide the profit or loss upon a sale of goods 
which are to be bought & paid for by one of them 
does not create a joint property in the goods. 

Y., a merchant in Costa Rica, obtained from A. 
an introduction to T., a merchant in London, upon 
an agreement that A. should share the profit or 
loss upon all consignments made by Y. to T. Y. 
purchased produce with his own moneys & con- 
signed it for sale on his account to T., drawing bills 
against the consignments, & at the same time 
informing T. of the interest which A. had in the 
transaction. A., without the knowledge of Y., 
wrote a letter to T., pledging his interest in the 
consignment to secure an antecedent debt of his 
own to T. T. having failed to meet tho bills, & 
the goods consigned not having been resold, T. 
claims an interest in the goods under the pledgo 
by A. :—Held: the arrangement between Y. & A. 
constituted no such partnership as to entitled A. 
or any one claiming under him to an interest in 
the goods themselves as against Y.—ALFARO v. 
DE LA TORRE (1876), 34 L. T. 122; 24 W. R. 510. 
88. Agreement not conclusive of partner- 
ship—Intention of parties to be considered.|/— 
WALKER v. HtrscH, No. 80, ante. ; 














328 
Sect. 5.—Sharing profits and losses: Sub-sects. 1 


89. —— Agreement to share profit & loss with 
agent.]—Pltfis., who were stockbrokers, entered 
into an oral agreement with deft. that he should 
introduce clients to them, & that pltfs. should 
transact business on the Stock Exchange for the 
clients thus introduced, upon the terms that. as 
between pltfs. & deft., deft. should receive half the 
commission earned by pltfs. in respect of any 
transactions by them for any clients introduced 
by deft., & that he should pay to pltfs. half of 
any loss which might be incurred by them in 
respect of such transactions. Pltfs. claimed to 
recover from deft. half the loss which they had 
incurred in Stock Exchange transactions which 
they had entered into on behalf of R., who had 
been introduced to them by deft.:—Held: deft. 
having an interest in the transactions, equally 
with pltfs., & the main object of the contract being 
to regulate the terms of deft.’s employment, the 
principle of Couturier v. Hastie (1852), 8 Ix. 40, 
applied, & the contract was not within Stat. 
Frauds, s. 4, & the action was maintainable, 
though the contract was not in writing.—SUTTON 
& Co. v. Grey, [1894] 1 Q. B. 285; 63 L. J.Q. B. 
633; 69 L. T. 673; 42 W. R. 195; 10 T. L. R. 
96; 38 Sol. Jo. 77; 9 R. 106, C. A. 

Annotations :—Mentd. Guild v. Conrad (1894), 42 W. R. 
642; Harburg India Rubber Comb Co. v. Martin, [1902] 
1K. B. 778; Davys v. Buswell, [1913] 2 K. LB. 47. 

90. Share of profit & loss by retiring partner— 
On dissolution.|—J. & W. carried on business 
under a deed of partnership dated May 30, 1895. 
In Oct. 1907, a bank advanced the partners jointly 
the sum of £11,000. On Sept. 20, 1909, J. & W. 
purported to dissolve the partnership & W. retired 
from the business. By the deed of that date W. 
assigned his share & interest to J., & an account 
was to be taken of W.’s share as on Dec. 31, 1909, 
& such share when asccrtained was to be credited 
to W. in the books of the firm & was to remain 
a loan to the firm for ten years, at 5 per cent. 
per annum interest. If on the taking of this 
account there was found an insufficiency of assets 
to meet liabilities, W. was to pay J. half of such 
deficit. On Nov. 4, 1909, J. suspended payment, 
& was adjudicated bkpt. on Jan. 7, 1910, & on 
July 25, 1910, W. was adjudicated bkpt., the two 
bkpcies. subsequently being consolidated. The 
trustee of the separate estate of J. claimed a sum 
of £1,657 lying on current account at the bank on 
Nov. 4, 1909, in the name of the firm, which sum 
the bank claimed to retain & set off against the 
joint liability of W. & J. for £11,000 advanced to 
the firm :—Held: upon the true construction of 
the deed of Sept. 20, 1809, there was a dissolution 
of partnership as from that date & not as from 
Dec. 31, 1909, so that the sum standing to the 
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the net profits :—Held: this contract 
had the effect of creating a special 
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credit of the firm on Nov. 4, 1909, belonged to the 
separate estate of J.—Re JANE, E'x p. THE TRUSTEE 
(1914), 110 L. T. 556, C. A. 


SuB-SECT. 2.— 

See Partnership Act, 1890 (c. 39), s. 2 (3). 

91. How far conclusive of partnership./— 
(1) It is often said that the test, or one of the 
tests, whether a person not ostensibly a partner, 
is nevertheless, in contemplation of law, a partner, 
is, whether he is entitled to participate in the 
profits. This, no doubt, is, in general, a suffi- 
ciently accurate test ; for a right to participate in 
profits affords cogent, often conclusive evidence, 
that the trade in which the profits have been 
made, was carried on in part for or on behalf of 
the person setting up such a claim. But the real 
ground of the liability is, that the trade has been 
carried on by persons acting on his behalf. When 
that is the case, he is liable to the trade obliga- 
tions, & entitled to its profits, or to a share of them. 
It is not strictly correct to say that his right to 
share in the profits makes him liable to the debts 
of the trade. The correct mode of stating the 
proposition is to say that the same thing which 
entitles him to the one makes him liable to the 
other, namely, the fact that the trade has been 
carried on on his behalf, t.e., that he stood in the 
relation of principal towards the persons acting 
ostensibly as the traders, by whom the liabilities 
have been incurred, & under whose management 
the profits have been made. ‘Taking this to be the 
ground of liability as a partner, it seems to me to 
follow that. the mere concurrence of creditors in 
an arrangement under which they permit their 
debtor, or trustees for their debtor, to continue 
his trade, applying the profits in discharge of their 
demands, docs not make them partners with their 
debtor, or the trustees. The debtor is still the 
person solely interested in the profits, save only 
that. he has mortgaged them to his creditors. He 
receives the benefit of the profits as they accrue, 
though he has precluded himself from applying 
them to any other purpose than the discharge of 
his debts. The trade is not carried on by or on 
account of the creditors ; though their consent is 
necessary in such a case, for without it all the 
property might be seized by them in execution. 
But the trade still remains the trade of the debtor 
or his trustees ; the debtor or the trustees are the 
persons by or on behalf of whom it is carried on 
(LORD CRANWORTH),. 

(2) The liability of one partner for the acts of 
his co-partner is, in truth, the liability of a principal 
for the acts of his agent. Where two or more 
persons are engaged as partners in an ordinary 
trade, each of them has an implied authority from 


91 xi. ———.] — FIsirrR v. JUKES 
(Man.) (1908), 7 W. L. R. 731.—CAN. 





ship.—R. v. Wiis, £ . RTIN agency, not a partnership, between the ne eee f 

(1879), 5 V. L. Ree) 149. AUS. partios;—Munson 0, HAtL (1863), 10 Agi is wit he 257 Gano 
91 ii, ——.J}—HawLey »v. Dixon UF. 61.—CAN. ‘4 pee eee i 

(1850), 7 U. C. R. 218.—CAN. Sl v. -}—McCALLuM v. BUFFALO 91 xiii. ——~. ]—-MoLa ws v. SMITH 
91 iii, ——.J—Grear Western Ry. & Lake Huron Ry. Co. (1868), 19 ae: GAN Se 

Co. «. Preston & BERLIN Ry. Co. © P. 117.—CAN. we Ts Re B90: i 

(1859), 17 U. C. R. 477.— CAN. 91 vi. —-—.]—PINKERTON v. Rose 91 xiv. .] — HALLVORSON v. 
91 iv. ‘--By articles of agree- (1873), 33 U. C. R. 608.—CAN. Bowrs (Man.) (1912), 21 W. L. B, 593 ; 

ment entered into by severa! persons, 91 vii. ——-.}—StTuarr v. Motrr 2 W. W. R. 586; 5 D. L. R. 693.— 

it was stipulated that one of them (1885), 23 N.S. R. 524; affd. (1886), CAN. 

should furnish the premises in which to 148. C. R. 734.—CAN. 91 xv. ——.]—Re Dart, Drury & 


carry on the business at a stipulated 
rental, & capital for carrying on the 
business at a certain rate of interest, 
& that he should receive a stipulated 
sum annually for his time & expenses, 
& the othors certain stipulated sums 


91 xXKwerwo. 
together with a certain proportion of (1907), 6 W. 


91 viii. ——.}—STKVENSON v. Boyp 
(1897), 5 B. C. R. 626.—CAN. 7 


(1898), 1 N. B. Eq. Rep. 515.—CAN. 


—BERG t. KERN (Man.) 
. R. 757.—CAN. 


MapDpDooxK (1915), 30 W. L. R. 809; 25 
Man. L. R. 258: 8 W. W. R. 173.— 


91 xvi, ——.J]—A artnership is 
constituted whenever the parties have 
to carry on business or to share 

the profits in some way in common. 
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the others to bind them all by contracts entered 
into according to the usual course of business in 
that trade. Every partner in trade is, for the 
ordinary purposes of the trade, the agent of his 
co-partners, & all are therefore liable for the 
ordinary trade contracts of the others. Partners 
may stipulate amongst themselves that some one 
of them only shall enter into particular contracts, 
or into any contracts, or that as to certain of their 
contracts none shall be liable except those by 
whom they are actually made; but with such 
private arrangements third persons dealing with 
the firm without notice have no concern. The 
public have a right to assume that every partner 
has authority from his co-partners to bind the 
whole firm in contracts made according to the 
ordinary usages of trade (LORD CRANWORTH).— 

Cox v. JtIcKMAN (1860), 8 H. L. Cas. 268; 11 

BK. R. 431; sub nom. WHEATCROFT v. HICKMAN, 

9c B. N. S. 473; sub nom. Cox v. HICKMAN, 

WIEATCROFT 1. HICKMAN, 30 L. J. C. P. 125; 3 

L. 1, 185 < 7 Jur. N. S, 105 : 8 W. R. 754, H. L. ; 

revsg. S. ©. sub nom. HickMAN v. Cox (1857), 3 

CG. B. N.S. 523, Ex. Ch. 

Annotations :—As to (1) Apld. Re English & Irish Church & 
University Assce. Soc. (1863), 1 Hem. & M. 85; Kilshaw 
v. Jukes (1863), 3 B. & 8S. 8473; Bullen v. Sharp (1865), 
L. R. 1 C. P. 86; Holme v. Hammond (1872), L. RK. 7 
Kxch. 218; Mollwo, March vo. Court of Wards (1872), 
L. Rk. 4 P. C. 419; Noakes v. Barlow (1872), 26 L. T. 
136; Ross v. Parkyns (1875), L. hl. 20 Kg. 331; Pooley 
v. Driver (1876), 5 Ch. D. 458 ; Re Howard, fic p. Tennant 
(1877), 6 Ch. D. 3033. Re Meogovand, Aa yp. Delhasse 
(1878), 7 Ch. D. 511. Consd. Re Albion Life Assce. Soc. 
(1880), 16 Ch. D. 83. Apld. White v. Churchyard (1887), 
3. L. R. 428; Badeley v. Consolidated Bank (1888), 
38 Ch. D. 238. Consd. Adam v. Newbigging (1888), 13 
App. Cas. 308 ; Chitty v. Boorman (1890), 7 T. L.R. 43. 
Apld. fe Whiteley, Ax p. Smith (1892), 66 I. T. 291. 
Consd. Davis v. Davis, [1894] 1 Ch. 393. Apld. King v. 
Whichelow (1895), 64 L. J. Q. B. 801. Consd. He Fort, 
Kr p. Schofield, [1897] 2 Q. B. 495; Gosling v. Gaskell, 
[1897] A.C. 575; Nicholls » Knapman (1909), 101 I. T. 
746. Refd. Easterbrook v. Barker (1870), L. R.6C. P.1; 
Steel v. Loster & Lilee (1877), 47 lu. J. Q. B. 43; Murray 
v. Scott, Agnew v. Murray, Brimelow v. Murray (1884), 9 
App. Cas. 519; Frowde v. Williams (1886), 56 L. J. Q. B. 
62; Davies v. André (1890), 24 Q. B. 1). 598; Re Hilde- 
sheim, Aa p. Hildesheim (1893), 42 W. R. 138; Jamieson 
#. Clark (1908), 2 B. W. C. C. 228; Deyes v. Wood, (1911) 
1K. B. 806. As to (2) Consd. Sawyer v. Goodwin (1867), 
46 L. J. Ch. 578. Refd. Wigfield wv. Nicholson (1868), 
9B. & 8. 261. Generally, Refd. Mooro v. Rawlins (1859), 
6 C. B. N. S. 289; Edmondson v. Thompson (1861), 10 
W. TR. 300: Singleton v. Selwyn (1865), 13 Th. T. 534; 
Greenberg v. Ward (1866), 12 Jur. N. S. 524. Mentd. 
Redpath v. Wigg (1866), L. R. 1 Hxch, 385; Gill v. 
Manchester Ry. (1873), lL. R. 8 Q. B. 186; Re Royal 
Victoria Thoatre Syndicate (1874), 22 W. R. 256; Smith 
v. Anderson (1880), 15 Ch. D. 247; Robinson Printing 
Co. v. Chic, [1905] 2 Ch. 123. 
92. -]—The law of partnership is a branch 

of the law of agency, & the test of partnership is 

not simply whether the alleged partner was to 
receive a share of profits, but whether he consti- 
tuted his alleged co-partners his agents for carrying 

on business. ‘he receipt of profits is only im- 

portant as a consequence of such agency, & a 

ground for inferring it in certain cases.—RHe 

ENGLISH & IRISH CHURCH & UNIVERSITY ASSUR- 

ANCE Society (No. 2) (1863), 1 Hem. & M. 85; 

2 New Rep. 107; 8 L. T. 724; 11 W. R. 681; 71 

HK. R. 38. 

Annotations :—Apld. Holme v. Hammond (1872), L. R. 7 
Jixch. 218. Coasd. Pooley v. Driver (1876), 5 Ch. D. 458, 
Mentd. Ae State Fire Insce. (1863), 2 New Rep. 230. 


93. |—The test whether a person who 
is not an ostensible partner in a trade, is neverthe- 











RAMNATTI GAGOI v. PITAMBAR DEB Q1 xix. Janet 
Goswami (1916), I, L. R. 43 Cale. 723. 
~—-IND. for a t 





91 xvii. .1—BRoPHY v. HOLMES 
(1828), 2 Mol. 1.—IR. 


91 xvili. ——.] —SHaw wv. GALT 
(1864), 161. C. L. R. 357.— IR. 


OF PARTNERSHIP. 


to contracting jointly to build a house 
person, agreed 
should superintend tho oporations &  S. AF. 
should work himself at a _ fixed 
remuneration, that M. should supply 
the bricks at a fixed price, & that the 
profits should be divided equally :—  S. AF. 
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less, in contemplation of law, a partner, is, not 
whether he is entitled to participate in the profits ; 
although this affords cogent, often conclusive 
evidence of it, but whether the trade has been 
carried on by persons acting on his behalf.— 
KILSHAW v. JUKES (1863), 3 B. & S. 847; 2 New 
Rep. 161; 32 L J Q. B. 217; 8 L. T. 387; 9 
Jur. N.S. 1231; 11 W. R. 690; 122 EB. R. 317. 

Annotations :—Refd. Bullon v. Sharp (1865), . R. 1 GC. P. 

86; Pooley v. Driver (1876), 5 Ch. D. 458. 

94. -]-—(1) S., being about to commence 
business as an underwriter at Lloyd’s, through the 
agency of one F., in consideration of deft., the 
father of S., engaging with F. to hold a sum of 
£5,000 available for his son for the purpose of 
carrying out the arrangement, gave deft. the 
following memorandum: ‘In consideration of 
your guaranteeing me to the extent of £5,000 in 
my business of underwriter, until by such business 
I shall make or acquire from the profits thereof 
£5,000 after providing for all known losses, I 
hereby promise & agree to pay to you during your 
Jife, in case I shal] so long live, an annuity of £500, 
being equal to 10 per cent. per annum on £5,000 ; 
&, further, that if at the end of three years from 
the date hereof, it shall appear that one-fourth of 
the net average annual profits during that period 
made by me in the said business shall amount to 
more than £500 the said annuity shall thence- 
forth be increased to a yearly sum equal to one- 
fourth of such net average annual profits made by 
me in the said business during the said three 
years”?; & the memorandum concluded with. 
these words: ‘‘ Moreover, in no case are you to be 
considered as a partner with me in the said 
business of an underwriter ” :—Held: the above 
memorandum did not constitute deft. a partner 
with his son. 

(2) By a settlement afterwards made on his 
marriage, S. assigned to deft. & D., as trustees, 
‘all & singular the sums of moncy, carnings, 
profits. & emoluments which are now in the hands 
of If., & all such as shall hereafter come into the 
hands of F’., on account or in respect of the said 
underwriting business.’’ ‘The deed also contained 
a power of attorney authorising deft. & his co- 
trustee to receive the whole proceeds of the 
business; & the first trust was, to pay deft. £500 
a@ year, with an additional sum when the profits of 
the business should have realised a given sum, & a 
covenant that, when the accumulated profits 
should have reached £8,500, & continued at that 
amount withovt reduction for two years, the 
trustee should re-assign to S. ‘‘the said moneys 
& protits arising from the aforesaid underwriting 
business.’” In an action upon a policy signed by 
Venn in the name of S., a special case was stated 
in which were sct out the above-mentioned memo- 
randum & marriage-settlement, & by which it was 
agreed that the ct. should draw any reasonable 
inferences of fact :—Held: the marriage-settle- 
ment did not, either alone or in conjunction with 
the memorandum, render deft. liable as a partner 
with S. in his underwriting business. 

The test . . . is whether it is such a participa- 
tion of profits as to constitute the relation of 
principal & agent between the person taking the 
profits & those actually carrying on the business 
(BLACKBURN, J.).—BULLEN v. SHARP (1865), L. R. 





&M., witha view Held: this agreemont constituted ® 
artnership between the parties.— 


that U. YE v. Le Roux, [1906] T. &. 429,— 


91 xx. ——.}—-Lkr Voy sv. Bircu’s 
Exrcurors, [1913] App. D. 102.— 
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1C. P.86; Har. & Ruth. 117; 85 L. J.C. P. 105 ; 


14. L. T. 72; 12 Jur. N. S. 247; 14 W. R. 338, 


Ex. Ch. 
Annotations :-— As to (1) Refd. Kasterbrook v. Barker 1870), 
L. BR. 6 GC. P. 1; Mallwo, March v, Court of Wards (1872), 
9 Moo. P. C. C. N.S. 214; Badeley v, Consolidated Bank 
1888), 38 Ch. D. 238. Asto @) Apld. Holme v. Hammond 
1872), L. R. 7 Exch. 218; Noakes v. Barlow (1872), 26 
» T. 136; Ross v. Parkyns (1875), L. R. 20 Eq. 331 


Consd. Re Howard, Ez p. Tennant (1877), 6 Ch. D. 308. 

Refd. Redpath v. Wigg (1866), L. R. 1 Exch. 835; Steel 

v. Lester & Lileo (1877), 47 L. J. Q. B. 43; Ze Young, 

Ex p, Jones (1896), 65 L. J. Q. B. 681. 

95. -]—In 1872 A. entered into a written 
agreement to Iend B. £2,000 as capital to enable 
him to develop cartain coal & iron mines, the lease 
of the mines to be deposited with A. as security 
for the moneys advanced. The agreement also 
provided that A. was to be paid 3d. per ton on all 
coal & iron-stone by way of commission; that B. 
was to receive a salary, which was not to commence 
until all the moneys advanced by A. had been 
repaid ; that “ after payment of the above, & the 
royalties, & rents, & costs of raising & preparing, 
& delivering to market the produce of the mines.”’ 
A. was to be entitled to three-fourths, & B. to one- 
fourth, of the net profits; & A. was ‘‘ to be free 

from all liability except in respect of the money 
advanced by him.’’ B. worked the mines under 
the name of the Tl. co. Jn 1874 A. died, & there 
was then duc to him, £11,000, in respect of 
advances made by him to B. under the said agrec- 
ment. The mines proved a failure, & the creditors 
of the co., B. being insolvent, sent in their claims 
to the exors. of A., alleging that A. was a partner 
in the co. by virtue of the agreement, & by reason 
of his interference in the management & working 
of the co.:—Held: upon the agreement, no 
partnership existed between A. & B., &, upon the 
evidence, there was no ground for inferring that 
A. had held himself out in any way to any person 
as a partner in the co.—DEAN v. HARRIS, HARRIS 
v. BUTTERFIELD (1875), 33 L. T. 639. 

|—Re Towarp, Lx p. TENNANT, No. 








96. 
134, post. 

97. .]—The objects of a co. were stated by 
the memorandum of assocn. to be ‘ the carrying 
on for profit or gain the trades or businesses of 
discounters, lenders of, & dealers in money”... 
‘the advancing & lending of money on real, 
personal, or mixed sccurities ...on stocks & 
shares of railway, canal, dock, & other joint stock 
cos., corpns., assocns., & other undertakings of 
whatever nature or description ... on ships, 
goods, merchandise, materials, produce, works, 
plant, chattels, debts, choses in action, articles & 
effects, or on any other property of whatever kind 
& description ...in the making of purchases, 
investments, sales, or any other dealings of or in 
any of the above-named articles or securities ... 
& the entering into & carrying on of any monetary 
& financial arrangements or operations, & the 
doing of all matters & things which may appear to 
the co. to be incident or conducive to the objects 
aforesaid, or any of them” :—Held: such an 
agreement did not constitute a partnership be- 
tween the three parties to it.— LONDON FINANCIAL 





ASSOCN. vt. KELK (1884), 26 Ch. D. 107; 53 

L. J. Ch. 1025; 50 L. T. 492. 

Annotations :—Consd. Oppenheimer v. Frazer & Wyatt, 
. 50. Mentd. Re. t{arrison (1886), 55 i. J. 


(1907) 2 K. B 
Ch. 


68; Re Oxford Bldg. Svc., Hz p. Smith (1886), 


66 L. J. Ch. 98; Re Liverpool Household Steres Assocn. 
(1890), 59 L. J. Ch. 616. 
98. -]— Participation in profits, although 





strong evidence, is not conclusive evidence of a 
partnership. The question of partnership must 
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be decided by the intention of the parties, to be 
ascertained from the contents of the written 
instruments, if any, & the conduct of the parties, 
Pitf. advanced money to a contractor to enable 
him to carry out a contract with a railway co. for 
the construction of a railway, & the parties 
executed a deed by which the contractor assigned 
to plitf. all his machinery, plant, etc., & all shares 
& debentures he might receive from the co. to 
secure the repayment of the loan. The deed con- 
tained the following provisions: (1) that pltf. 
should receive 10 per cent. interest on the money 
advanced & 10 per cent. of the net profits of the 
contract; (2) that the contractor should apply all 
the moneys advanced in carrying on the works ; 
(8) that if the contractor should become bkpt., 
pltf. might enter & complete the works; (4) that 
pitf. might sell the property in case of default, but 
that he should not sell the shares or debentures 
within twelve months after the completion of the 
contract; (5) that in calculating the net profits 
the contractor should be allowed to draw out 
£1,000 a year for his services. Letters passed 
between pltf. & the contractor in which the money 
advanced was spoken of as ‘“ capital” & ‘ working 

capital,’? & expressions were used showing that 

both parties had a common interest in the works :-— 

Held: the stipulations in the deed & the expres- 

sions in the correspondence were all consistent 

with the object of securing repayment of the money 

advanced, & were not suflicicnt evidence of a 

partnership between the parties.—BADELEY v. 

CONSOLIDATED BANK (1888), 38 Ch. D. 238; 57 

L. J. Ch. 468; 590. T. 4193; 36 W. R. 745, C. A. 


Annotations :—Consd. Re Whiteley, Hz p. Smith (1892), 66 
L. fT. 291; Davis v. Davis, [1894] 1 Ch. 393. Apld. King 
v. Whichelow (1895), 64 L. J. Q. B. $01. Consd. fe 
Beard, Ex p. Trustee, [1915] Hl. B. R. 191. Mentd. Davis 
v. Freothy (1890), 24 Q. B. D. 519; Gray v. Stone & 
Funnel! (i893), 69 L. T. ¥82; Cole v, Key, [189412 Q. B. 

180; Re Anglesey, Do Galve v. Gardner, [1903) 2 Ch. 727 

Norton v. Yates, [1906] 1 K. B. 112; Vacuum Oil Co. 

v. Hillis, (1914) 1 K. B. 693. 

99. |—Davis v. Davis, No. 50, ante. 

100. ——— Intention of parties.}] — MoLLwo, 


Marcu & Co. v. Court or Warps, No. 25, anle. 








101. -—— -|—POOLEY v. DRIVER, No. 5, 
ante. 
102. -}—— Where money is advanced 








under a deed to a person engaged, or about to be 
engaged, in business, the question whether a 
partnership hetween the lender & trader has been 
created, in a case where the only evidence of a 
partnership is the deed itself, must be determined 
by ascertaining what, upon the construction of 
that deed, was the real intention of the parties; & 
the mere fact that it has been agreed that the 
lender shall participate in the profits & losses is 
not of itself conclusive evidence of partnership if 
it appears from the deed as a whole that it was 
not the intention of the parties to create a 
partnership between them.—Kina & Co. v. 
WHICHELOW (1895), 64 L. J. Q. B. 801, C. A. 

sa trate oP a Re Beard, Ex p. Trustec, [1915] 


108. Receipt of profits by executor of de- 
ceased partner.|—By articles of partnership T., 
W., & S. agreed to carry on the business of auction- 
eers in partnership for seven years; they were to 
contribute capital & to share profit & loss equally ; 
& if either died during the partnership term, the 
surviving members of the firm were to continue 
the business, & were to pay to the personal repre- 
sentatives -of deceased partner the share of the 

rofits to which he would have been entitled if 

iving. T. died during the partnership term. At 
the time of his death the firm had no capital, except 
office furniture & fittings worth about £100. They 
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had in their hands a sum of between £400 & £500 
which was the proceeds of debts due to a former 
firm in which T. was a member, & left in the hands 
of the new firm for collection; & this sum be- 
longed beneficially to T.; T. was also entitled in 
respect of his share of profits, beyond the amounts 
which he had drawn, to a sum of about £200. 
After the death of T., the surviving members of 
the firm continued to carry on the business, to 
collect the debts due to the old firm, & to earn 

rofits. The exors. of T. never interfered in the 

usiness, but they claimed, under the articles of 
partnership, the share of profits to which T. would 
have been entitled if living. No settlement of 
accounts in respect of T.’s interest in the partner- 
ship business was made between his exors. & the 
surviving partners. Sums of money amounting in 
the whole to ahout £625 were from time to time 
paid by the firm to the exors.; these payments 
were made generally, & not on any particular 
account. After the death of T., the firm were 
employed by pltf. to sell property ; they sold the 
property & received the proceeds, but did not pay 
over the same to pltf. In an action brought, after 
the death of S., against the exors. of T. & W. :— 
Held: the exors. of T. were not liable as partners. 
—HouLMeE v. HAMMOND (1872), L. R. 7 Exch. 218 ; 
41 L. J. Bx. 157; 20 W. R. 747. 

104. Receipt of fixed sum out of profits.]|— 
A contract that a person shall receive a fixed sum 
‘‘ out of the profits ’’ of a business is equivalent 
to a contract that he shall receive ‘‘ a share of the 
oe ’? within Partnership Act, 1890 (c. 39), s. 2 
(3) (d). 

Under a written contract A. lent B. £500 for 
his business. A. was to have the sole control & 
management of the business, & an option was 
given him, which was not exercised, of becoming 
a partner with B. in the business within a certain 
time. For the use of his money A. was to be 
paid the weekly sum of £3, afterwards reduced 
to £2, ‘‘ out of the profits ’’ of the business. B. 
was to draw like weekly sums. JB. having become 
bkpt., A. claimed to prove for the money he had 
advanced :—Held: under the circumstances, A. 
was not a partner; but he was in the position of 
a& person who was receiving a ‘‘ share of the pro- 
fits ’’ of the business within the meaning of the 
Partnership Act, 1890 (c. 39), s. 2 (3) (d), & there- 
fore could not prove until all the other creditors 
had been satisfied —Re Youna, Hx p. JONES, 
[1896] 2 Q. B. 484; 65 L. J. Q. B. 681; 45 W. R. 
96; 12 T. L. R. 6838; 3 Mans. 213; sub nom. Re 
YounG, Ex p. JONES v. BERRY, 75 L. T. 278. 

Bese ttle: Py anes Re Abenheim, Ex p. Abenheim (1913), 





105. ——— Commission on sale of book.] —L. 
agreed with G. to print & publish in their own 
name a diary for merchant shippers in considera- 
tion of certain payments & commission on profits. 
G. obtained certain lists of merchant shippers 
which were an infringement of the pltfs.’ copyright. 
By agreement with 1., & to save time in publica- 
tion, G. employed another printer who was paid 
by him to print the pirated portion, & L., without 
any knowledge of the piracy, included the infring- 
ing portion in the diary, which bore on the title- 
pone the words ‘‘ Printed at L.’s, Royal Exchange, 

ndon’”’ :—Held: there was no partnership 
between L. & G.—KELiy’s Drrecrorigs, Lrp. 
v. GavIN & Lioyns, [1901] 1 Ch. 874; 70 1. J. Ch. 
237; 84 L. T. 581; 49 W. R. 3138; 45 Sol. Jo. 
258; affd., [1902] 1 Ch. 631, C. A. 

_ 106. Former rule.|—BLoxHam v. PELL (1775), 
cited in 2 Wm. BI. 938; GRACE v. SMITH (1775), 2 
Wm. BI, 997; Wavan v, CARVER (1793), 2 Hy. BL. 
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235; Hap. LANGDALE (1811), 18 Ves. 300; Ex p. 
HODGKINSON (1815), 19 Ves. 291; CHAP v. 
CRAMOND (1821), 4 B. & Ald. 663; Re GrLprn, 
Ez p. ENDERBY (1824), 2 B. & ©. 389; RUPPELr. 
v. ROBERTS & DEMPSEY (1834), 4 Nev. & M. K. B. 
31; Barry v. NesHam (1846), 3 0. BK. 6t1; 
HEYHOE v. Buran (1850), 9 C. B. 431. 


Sup-sectr. 3.—SARING PROFITS BY WAY OF 
ANNUITY. 


See Partnership Act, 1890 (c. 39), 9. 2 (3). 

107. After death of partner—Share of profits 
payable to assigns of deceased partner.|—-A deed 
of partnership for life between two solrs. contained 
a covenant that on the death of either the survivor 
should, during the joint lives of himself & the 
widow of deceased partner, pay to such person or 
persons as deceased partner should appoint, an 
annuity of £200 per annum, or one-fourth of the 
annual profits of the survivor, as the survivor 
should lect: & also provided for the admission on 
certain conditions of a son of deceased partner 
into the “ said ’’ partnership business. One of the 
partners, by an ante-nuptial settlement made 
shortly after the exccution of the partnership deed, 
exercised the power of appointment in favour of 
his wife, & several years afterwards died greatly 
indebted to the firm. The survivor continued to 
practise as a solr. for some years, & realised profits 
by his business, if estimated without regard to the 
formcr business, but they were insufficient to make 
good the outstanding liabilities of the late partner- 
ship, & he became bkpt. without having made any 


" payment to the widow of deceased partner or 


electing between the two modes of payment men- 
tioned in the articles :—Held: (1) the assignees 
were entitled to make the election; (2) on their 
electing not to pay the annuity of £200, the widow 
had no provable demand, the business carried on 
by the survivor being, according to the true con- 
struction of the decd, a continuation of the 
partnership business, & the payments made on 
account of the partnership being properly set off 
against the profits of the sole business.—/te JONES, 
Ex p. Harper (1857), 1 De G. & J. 180; 261. J. 
Bey. 74; 29 L. T. O. S. 168; 3 Jur. N.S. 724 ; 
5 W. R. 587; 44 BE. TR. 692, C. A. 

108. After sale of business—-Purchase price in 
part undetermined—Unpaid portion to carry share 
of profits.|—By a power of attorney, B., who was 
one of the four partners in a firm of dyers carrying 
on business at D. under the style of B. & co., 
appointed his brother E. his attorney to sell or 
concur in selling any of his real, leasehold or 
personal property to any person or persons, “‘ upon 
such terms, subject to such special or other con- 
ditions, & in such manner ’’ as the attorney should 
approve, & also to sign any deeds that ought to 
be exccuted ” & generally to do, negotiate, trans- 
act, & perfect all & any other act, deed, matter, 
or thing whatsoever... for the transacting, 
settling, & adjusting all other my estate, affairs, 
tradings, & concerns whatsoever”; & with full 
power & authority to act as fully & effectually as 
if he were personally present & did the same 
himself. H., acting for himself as a partner, & 
also under his power of attorney on behalf of B., 
joined with the other partners of the firm in execut- 
ing a contract for the sale of the business to H. 
Amongst other things, it was agreed that H. should 
pay the debts of the business, which were estimated 
at £15,000; if they did not exceed that amount 
the vendors were to be entitled to a share of profits 
calculated on £5,000 ‘‘ deferred capital’; if 
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the debts exceeded £15,000, £5 for every £2 of the 
excess was to be deducted from the £5,000 deferred 
capital ; the vendors might require H. to take over 
their deferred capital, paying in cash two-fifths 
of its nominal amount; if the concern was con- 
verted into a limited co., the vendors were to 
receive shares for their deferred capital; & if the 
debts were less than £15,000, H. was to pay the 
difference in cash at the end of two years. Jt was 
agreed that H. might carry on the business under 
the style of B. & co., & that the vendors should not 

carry on any like business within fifty miles of D. 

H. brought an action for specific performance :— 

Held: the provisions as to deferred capital were 

only a way of ascertaining the purchase-moncy, & 

did not constitute a partnership ; & therefore the 

agreement was not void against B., on the ground 

that the power of attorney did not authorise an 

agreement for a partnership—HAWKSLEY 2. 

OuTRAM, [1892] 3 Ch. 359; 62 L. J. Ch. 215; 67 

L. T. 804; 2 R. 60, C. A. 

Annotations :—Mentd. Lloyd v. Nowell, [1895] 2 Ch. 744; 
Re Johnston Foreign Patents Co., Re Johnston Die 
Press Co., Re Johnstonia Engraving Co., J. P. Trust 
v. Above Cos., [1904] 2 Ch. 234; Morroll v, Studd & 
non, 11913) 2 Ch. 648; North v. Loomes, |1919) 
109. Payment of annuity as part of pur- 

chase price—Payment not stated to be out of profits.] 
—S. sold to G. the trade name & goodwill of the 
business carried on by her late husband. [art of 
the consideration for the sale was the payment to 
her of an annuity of £2,650 which was not expressed 
to be payable out of the profits of the business. 
In G.’s bkpcy. S. put in a proof for the capitalised 
value of the annuity :—Held: the annuity was 
not a share of the profits of the business within 
Partnership Act, 1890 (c. 39), s. 3, & therefore the 
claim of 8. was not postponed until the claims of 
the other creditors had been paid in full.-—He 
GIEVE, kre p. SHAW (1899), 80 L. T. 737; 15 
T. L. R. 368 ; 43 Sol. Jo. 511; 6 Mans. 249, C. A. ; 
sub nom. Re GIEVE (TRADING AS SHAW), La p. 
SHAW v. MASON, 47 W. R. 616. 





SUB-SECT. 4.—SHARING PROFITS AS 
REMUNERATION. 


See Partnership Act, 1890 (c. 39), 8. 2 (8) (0). 

110. Whether partnership thereby constituted— 
Servant.]—R. v. Hormp (1811), 2 Lew. C. C. 256. 

111. .]|—Distinction as to partners ; 
with reference to third persons, & us between the 
partners themselves. Partners as to third persons 
by a specific interest in the profits, as such: not 
by receiving a sum of moncy, even in proportion 
to a given share of the profits —La p. ILAMPER 
(1811), 17 Ves. 403; 34 K. R. 156; sub nom. Re 
Tuomas, Ha p. ROWLANDSON, 1 Rose, 89. 


Annotations 2 zpld. Ez p. Matthews (1814), 3 Ves. & B. 
125. Apld. Mollwo, March v. Court of Wards (1872), 9 
.-P.C.C. N.S, 214. Refd. He Starkey, kz p. Chuck 
(1832), 8 Bing. 469; Je Blonkin, Ex p. Digby, Re Blenkin, 
Ax p. Suckton (1835), 1 Doac. 341; Pott v. HKyton 
(1846), 3 C. B. 32; Stocker v. Brockelbank (1851), 3 
Mac. & (4, 250; Ae Knglish & Irish Church & University 
Assco. Soc. (1863), 1 Hem. & M. 85; Lyon v. Knowles 
Ue hd ekiey civcrthand) See see Miaka 
fae i ; Pooley v. Driver , th. D. 458. ‘ 
Ez p. Tobin (1813), 1 Ves. & B. 308. ak 
112. |—GeEppES v. WALLACE, No. 


248, post. 
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1101. Whether partnership thereby 
constituted—Servant.}-—-NORTHERN Ry. 


110 ii, ——- ——-.] — Orcnarp vr. 


PARTNERSHIP. 


= J|—Oyster dredgers agreeing to 
receive from the owners of the boats, who were 
their employers, a tet hreeee share of the profits 
arising from the sale of the oysters, held not to be 
co-adventurers with the owners.—PERROTT v. 
Bryant (1836), 2 Y. & C. Ex. 61; 6 L. J. Ex. Eq. 


6. 

114. ———.]—In pursuance of an agree- 
ment between A. & B., A. took premises in his own 
name, & purchased silk & materials on his own 
account, to carry on the business of a silk lace 
maker, & provided all the machinery & implements 
of trade; & B. was employed to superintend the 
manufacture of goods. The agreement also 
stipulated, that all the silk & materials, & all the 
manufactured goods & all the machinery & imple- 
ments, should be the sole property of A., & that 
B. should receive for his remuneration half the 
profits, as soon as any accrued, & until such time 
should receive £2 per week from A. :—RHeld: this 
agreement, when carried into effect, did not 
constitute a partnership between A. & B. as to the 
separate creditors of B.; &, therefore, where a 
sheriff seized goods, manufactured under such 
agreement, in execution of a writ sued out by a 
separate creditor of B., & sold the same, the gross 
receipts of the sale might be recovered by A. in an 
action on the case for selling the goods against the 
sheriff.—BURNELL v. Hunt (1841), 5 Jur. 650. 
cae —— ———.|—KaTscH v. SCHENCK, No. 

62. 





_ In June, 1844, A. entered 
the service of B. as bookkeeper & cashier, & con- 
tinued as such until Dec. 1848, without coming to 
any agreement as to the amount of his salary. It 
was stated by A. that in Dec. 1848, it was agreed 
between him & B. that the salary should be at the 
rate of £250 a year, from June, 1844, & that the 
reason that such arrangement was not made before 
was that B. was engaged in making experiments in 
a certain manufacture, from which he hoped to 
derive a considerable fortune, out of which A. 
expected to be paid. B. became bkpt. in Feb. 
1849 :—/Ield: A. was a clerk & not a partner & 
was entitled to prove for his salary..—_Re ELLINS, 
Ez p. Hickin (1850), 3 De G. & Sm. 662; 19 

L. J. Bey. 8; 141. T. O.S. 469; 14 Jur. 405; 64 

E. ht. 651. 

117. -|-— By indenture between pltf. 
of the one part, & defts. who were partners in a 
certain manufacture, of which pltf. had been the 
patentee, of the other part, it was stipulated that 
pltf. should have the conduct & management of 
the business, & that the remuneration which he 
should receive in respect of his services should be 
such a sum of money as would be equal to £40 
per cent. upon the net profits, that a reduced 
amount should be paid to his exors. in the event of 
his death, until the expiration of the licence, that 
pitf. might purchase the business on certain 
terms, that defts. might determine pltf.’s engage- 
ment as manager, if he should not in every respect 
poece the covenants contained in the indenture, 

ut that so long as he continued to observe them 
his appointment as manager should be irrevocable 
during the continuance of the licence, & that 
nothing therein contained should extend to con- 
stitute a partnership :—Held: there being an 
absence of every incident of partnership except 
that of sharing in the profits, that circumstance 
alone did not constitute the indenture a contract 
of partnetship, but that it amounted only to a 








Co. v. PATTON (1865), 15 C. P. 332.— DyYKrMAN (1915), 43 N. B. R. 181.— 
CAN. CAN. 


110 iii. ——-_ ———.}-—GREENHAM v. 
Gray (1855), 4 I. C. L. R, 501.—IR. 
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contract of hiring & service.—STOCKER v. BROCKEL- 
BANK (1851), 3 Mac. & G. 250; 20 L. J. Ch. 401; 
18 a T. O. 8.177; 15 Jur. 591; 42 E. R. 257, 
L. 0. 

notations :-—Distd. Moore v. Davis (1879), 11 Ch. D. 261. 
“4 Harrington 9. Churehward (1860), 40 L. 3. Ch, 821 ; 

Pooley v. Driver (1876), 5 Ch. D. 458. Mentd, Lumley ». 

Wepmsdon Shipping Co. (1864), 10 Le Te 18); Brith v. 

Frith, [1906] A ae , a ; 

118. -]}—Prisoner entered into the 
following agreement with prosecutor: ‘‘S. W. 
engages to take charge of the glebe-land of the 
Rev. J. B. B. C., his wife undertaking the dairy 
& poultry, etc., at fifteen shillings a week, till 
Michaelmas, 1850, & afterwards at a salary of 
£25 a year, & a third of the clear annual profit 
after all expenses of rent, rate, labour, & interest 
on capital, etc., are paid, on a fair valuation, made 
from Michaelmas to Michaelmas. Three months’ 
notice on either side to be given, at the expiration 
of which time the cottage to be vacated by S. W., 
who occupies it as bailiff, in addition to his salary. 
March 12, 1850. (Signed) “J. B. B. C.” 
“SS. A. W.” :—Held: his was not a contract of 
partnership, but an agreement for the hire of a 
labourer.—R. v. WORTLEY (1851), 2 Den. 333; 
T. & M. 686; 21L.J3.M.C. 44; 18L.T. O. S 
174; 15 J. P. 785; 15 Jur. 1137; 5 Cox, C. C. 
382; 169 E. R. 527. 

119. .}— Prisoner was a cashier & 
collector to commission agents. He was paid 
partly by salary & partly by a percentage on the 
profits, but was not to contribute to the losses, & 
had no control over the management of the busi- 
ness :—Held; he was a servant within 7 & 8 
Geo. 4, c. 29, 8. 47, & not a partner. 

Two men may be partners with respect to third 
persons, & yet not partners inter se. Although 
there might be a partnership quoad third persons, 
there was none inter sc, so as to entitle prisoner to 
help himself to his master’s property (POLLOCK, 
C.B.).—R. v. M‘DONALD (1861), Le. & Ca. 855 31 
I. J. M. C. 67; 5 L. T. 330; 25 J. P. 7413 7 
Jur. N. S. 1127; 10 W. Rh. 21; 9 Cox, C. C. 10, 
C.C. R. 

120. .|—Statements by one of two 
persons that another is his partner, he not being 
so in fact, will not be evidence to render the other 
liable as an ostensible partner, the statements 
not having been made to the person who seeks to 
render the other liable, & not having come to his 
knowledge as a matter of notoriety, & it not being 
shown that he has acted on the faith of such state- 
ments. 

A., after an oral agreement to become the partner 
of B., having entered into a written agreement, not 
amounting to a partnership, & having for some 
time, during which goods were ordered in the way 
of the business, appeared on the premises, doing 
acts which might be done either by a partner or 
a manager, & not having allowed himself to be 
held out as partner :—Held: not liable, cither 
as actual or ostensible partner.—EDMUNDSON uv. 
THOMPSON & BLAKEY (1861), 2 F. & F. 564; 31 
L. J. Ex. 207; sub nom. EDMANSON v. THOMPSON 
& BLAKEY, 5 L. T. 428; 8 Jur. N. S. 235; sub 

nom. EDMONDSON v. THOMPSON, 10 W. R. 300. 

121. -|—An agreement dated in Aug. 
1864, previously to the passing of 28 & 29 Vict. 

c. 86, provided that on underwriting account at 
Lioyd’s should be carried on in the name of deft., 
& the subscription paid in his name; that all 
policies losses, & averages should be signed & 
settled by deft., or by pltf. as his agent ; that pltf. 
should apply the whole or such part of his time & 
attention to the said business as might be required 
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for conducting the same; that pro er books of 
accounts should be kept by pltf., he obtainin 
such assistance from time to time as he migh 
find necessary, subject to the approval of deft. ; 
that plitf. should be paid or allowed a salary of 
£150 by deft.; that the profits should be divided 
between pltf. & deft. in the following pee 
viz., that deft. should be entitled to four fifths & 
pitf. to one fifth ; that if in any one year the business 
should not yield any profit, but a loss should accrue 
to deft., then he alone should bear & pay the 
said loss, & pltf. should be entirely exempt from 
bearing or paying any part or proportion thereof, 
& any profit arising trom the business of any one 
year should not be set off against or reduced by the 
loss in any other year; & that if after the division 
of profits in any one year any unexpected claim or 
demand should be made upon the parties, they 
should advance & pay their respective proportions 
thereof, nevertheless so that pltf. be not called 
upon to pay any greater sum of money in respect 
of the business of any one year than the amount of 
the sum he should then have received as & for 
his share of the profits in respect of the business 
for that same year :—Held: the contract was one 
of hiring & service & not of partnership. 

It is clear to my mind, looking at the whole 
of the agreement from beginning to end, that 
Parkyns is the owner of the business, & that Toss 
is his servant. It is not a partnership contract at 
all, but a contract for hiring & service (JESSEL, 
M.R.).—Ross v. PARKYNS (1875), L. BR. 20 Eq. 
3313; 44 L. J. Ch. 610; 24 W. R. 5. 

Annotation :-—Mentd. Steel v. Lester & Lillee (1877), 47 

L. J. Q. 3B. 43. 


OF PARTNERSHIP. 


122. -——— Agent.]—An agent who is paid by a 
proportion of the profits of the adventure is not 
therefore a partner in the goods.—MLEYER v. 
SHARPE (1813), 5 Taunt. 74; 128 kK. RR. 614. 

123. Payment in proportion to profits.|— 
ix p. WAMpPER, No. 111, ante. 

124. .}—C., having contracted with 
the Govt. for the conveyance of mails by sea, 
agreed with LI. to employ him during the cxistence 
of the contract at a fixed yearly salary, payable 
quarterly, &, in addition thereto, a sum equiva- 
lent to 10 per cent. on the profits :—Jeld: this 
was a contract of hiring & service, & not a partner- 
ship.—HARRINGTON v. CHURCUWARD (1860), 29 
L. J. Ch. 521; 2 L. T. 114; 24 J. P. 4845 6G 
Jur. N. S. 576; 8 W. R. 302. 




















125. —--.]—- BULLEN v. SHARP, No. 94, 
ante. 
126. Share of losses as well as profits.]|— 


An agreement between A., a merchant, & B., a 
broker, that the latter should purchase goods for 
the former, & in lieu of brokerage, should receive 
for his trouble a certain proportion of the profits 
arising from the sale, & should bear a proportion 
of the losses, does not vest in B. any share in the 
property so purchased, or in the proceeds of it, 
although it may render him liable as a partner to 
third persons.—SMITH v: WATSON (1824), 2 B. & C. 
401; 3 Dow. & Ry. K. B. 751; 2L. J.0.8. K. B. 
63; 107 E. R. 434. 


Annotations :-—Distd. Reid v. Hollinshead (1825), 4 B. & C. 
67. Apld. Alfaro ». De la Torre (1876), 34 L. T. 122. 
Refd. Potts v. Eyton & Jones (1846), 7 L. T. O. S. 281; 
Stocker v. Brockelbank (1851), 3 Mac. & G. 250. Mentd. 
Ite Starkey, Hz p. Jonnings (1830), Mont. 45; Carpenter 
v. Churchill (1854), 2 W. R. 364; Reynolds v. Bowley 
(1867), 8 B. & S. 406. 


127. Commission on sales.]—-One who 
takes a share of the profits, as such, of a trading 
concern, thereby becomes a partner as to third 
persons, on the ground of those profits forming 
a portion of the fund upon which creditors have 
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a right to rely for payment. Yet the receipt of a 
percentage upon the gross amount of sales made 
to certain customers, by the person who recom- 
mended such customers, does not constitute him 
a partner as against third persons. <A., who was 
concerned in a colliery, in the year 1830, built & 
stocked a general shop in its neighbourhood, for 
the purpose of supplying goods to the work- 
people, placing B. there to conduct the business ; 
A. receiving for hisown use 7 per cent. upon the 
amount of the gross sales made to the miners; 
& B. taking all the rest of the profits of the con- 
cern, from whatever source derived. A.’s name 
appeared over the shop door, & in the excise 
licences ; &, down to the year 1834, all the goods 
supplied to the shop were purchased & paid for 
by orin the nameofA. In that year it was agreed 
between A. & B., that the latter should thence- 
forward buy all goods that were required for the 
shop, & that the former should receive only 5 per 
cent. upon the amount of sales to the miners. 
Aiter this new arrangement had been come to, 
B., who had several other shops, opened an account 
with a bank at Holywell, &, on the failure of the 
bank in 1839, there was a balance due to the 
bankers on that account exceeding £2,000. There 
Was no evidence to show that credit was in fact 
given to A. by the bank, or that they were aware 
that his name had been placed over the shop door, 
or that they supposed him to be a partner at the 
time the debt was contracted. In an action by 
the assignees of the bankers against A. & B., 
to recover the balance, the jury having negatived 
the existence of an actual partnership between A. 
& B., or that A. had, with his own permission, 
been held out as a partner, the ct. refused to dis- 
turb the verdict.—PorT (OR Ports) v. Eyton & 
JONES (1846), 3 C. B. 82; 15 L. J. C. P. 2573; 7 
L. T. O. 8S. 281; 136 HK. R. 13. 


Annotations :—Refd. Hickman v. Cox (1857), 3 C. B. N.S. 
ee x aoe March vw. Court of Wards (1872), L. R. 4 
128. .|— Pitf. & deft. were tailors ; 

pitf. employed deft. to obtain orders for him, & 

agreed to allow him a certain share of the profits 
by way of commission upon such orders. Deft. 
carried on the business with pltf., but his name 
was not joined with that of pltf. All goods were 
ordered & paid for by pltf., & all debts were paid 
to him alone; deft. set up a partnership ; but it 

was held, that a right to a share of the profits did 

not necessarily create a partnership; & there 

was no evidence to prove a partnership on the part 
of deft.—ANDREWS v. PuGH (1854), 24 L. J. Ch. 

68; 24L.T. 0.8. 296; 3 W. R. 50. 

129. Share of profits after sale of practice— 
Seller undertaking to introduce patients.|—A. sold 
to B., by deed, his interest in the profession & 
practice of a surgeon & apothecary, carried on by 
him in Park-strect, Camden Town, for £900, £500 
to be paid on the execution of the deed, & £400 
at the expiration of a year. A. covenanted not 
to exercise the profession within three miles of 
his then place of business; & also, that, during 
the space of one year from the date of the deed, 
he should continue to reside in Park-street afore- 
said, & to carryon & attend to the said profession 
& practice as he had hitherto done; & that he 
would, to the utmost of his power, introduce B. 
to his patients, & do every reasonable act for pro- 

















PART II. SECT. 5, SUB-SECT. 5. 


1831. Whether lender thereby consti- 
uted partner—Payment of proportion of 


profis.|—Lending money to a firm on 
condition that the lender shall receive 
& share in the profits, & a certain 
control over the business does not 
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moting the interest of the concern, & B. cov enanted, 
in consideration thereof, to allow A., during the 
year, a moiety of the clear profits of the concern, 
to be paid at the expiration thereof :—Held: the 
parties were not hereby constituted partners in 
the trade during the first year, &, therefore, that 
B. might sue A. for moneys received by him from 
their patients during that year.—RAWLINSON Uv. 
CLARKE (1846), 15 M. & W. 292; 15 L. J. Bx. 171; 
6L. T. O. S. 396, Ex. Ch. 

Annotations :—Refd. Re Hall (1864), 11 L. T. 579. Mentd. 


Green v. Price (1845), 14 L. . 225; Galsworthy v. 
Strutt (1848), 1 Exch. 659. 


130. No partnership intended as between 
parties—Holding out as partners.|—A partnership 
between father & son, though admitted to exist as 
regards the world, held, under the circumstances, 
not to exist as between themselves. 

From 1849 J. resided with his father & assisted 
him in his business. The signboard, the invoices 
& the banking account were in the name of ‘‘ R. 
& Son.” They drew & accepted bills under the 
same title, & executed a dced which described 
them as co-partners :—Held: nevertheless, after 
the death of the son, in 1862, upon the evidence, 
that they were not partners inter se. The circum- 
stances relied on were: the absence of any division 
of profits in the books, which were kept by the son, 
the absence of proof of the son’s having any capital 
or being entitled to receive any share of the profits, 
the fact of his having, when he ceased to reside 
with his father, made no request for an account of 
the profits, but accepted £1 a week as a remunera- 
tion until his death, six months afterwards & the 
testimony of the members of the family.-—RaAvD- 
CLIFFE v. RUSHWORTH (1864), 33 Reav. 484; 55 
E. RR. 456. 

131. ——— ——— Agreement giving usual partner- 
ship rights & liabilities.|-MooreE v. Davis, No. 47, 
ante. 





SUB-SECT. 5.—SHARE OF PROFIT AS INTEREST 
ON LOAN. 

See Partnership Act, 1890 (c. 39), s. 2 (3) (d). 

132. Whether lender thereby constituted partner 
—Payment of fixed weekly sum.|—W., being in 
difficulties, mortgaged to M. certain patents, to 
secure advances previously made for the purpose 
of developing the patents, & paid him, out of the 
procceds of the patents, £6 a week :—-Held: this 
payment did not constitute a partnership between 
W. & M.—lte WHITTAKER, Ez p. MACMILLAN (1871), 
24 L. T. 1438. 

133. ——— Payment of proportion of profits.|—— 
Arts. of partnership provided that each partner, 
with the exception of one of them, should devote 
his whole time & attention to the business, & not 
directly or indirectly engage in any other business ; 
should be just & faithful in all transactions, & give 
full information respecting his transactions on 
account of the firm; & that if any partner should 
fail to observe or perform any of the arts. or 
stipulations therein contained, it should be lawful 
for the other partners to expel such partner. Pltf., 
one of the partners, entered into an arrangement 
with Z., a musical instrument maker, whereby he 
agreed to advance moneys, the interest on which 
was to consist of half the profits of the business, 
or at least to amount to 10 per cent. In conse- 
quence of this defts. gave notice to pltf. that he 
had ceased to be a partner, & circulated a letter 


necessarily make such person a partner 
in the firm.—ANDERSON v. ROYCE 
(1895), 2 0. R. 66.—S. AF. 
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among their customers to the same effect. By the 
arts., in case of such expulsion the expelled partner 
lost his share in the goodwill. The bill prayed 
that the notice of expulsion was invalid on the 
ground of mala fides, & because pltf. had no 
opportunity of being heard in his defence, & that 
his arrangement with Z. was not a breach of the 
arts. :—Held: (1) pltf.’s transactions with Z. 
although not amounting to a partnership, were a 
breach of arts. ; (2) no notice of intention to expel 
or opportunity of defence was necessary, & the 
expulsion was valid. This was a breach of a 
specific clause & analogous, therefore, to a covenant 
in a lease, which distinguished the case from 
Blisset v. Daniel & Wood v. Woad, Nos. 1674, 1675, 
post, which were cases of expulsion under a general 
power in which bona fides must be proved & 
opportunity of defence given.—CoorrrR v. PAGE 
(1876), 34 L. T. 90. 
13 -|— Participation in profits is 
not conclusive evidence of the existence of a 
partnership. It is very cogent evidence, &, if it 
stands alone, may be conclusive evidence of a 
partnership. But the effect of participation in 
profits may be outweighed by other circumstances. 
A father, whose son was about to become a 
inember of Lloyd’s & to commence the business 
of an underwriter, became security for him, in 
compliance with the rules of Lloyd’s, to the amount 
of £10,000. ‘The son executed a written agree- 
ment, which contained a recital of the security 
given by the father, & by which the son covenanted 
with the father (inter alia) that S., & no other 
person, should underwrite at Lloyd’s in the name 
of the son; that 8. should be paid £200 a year 
& one-fifth of the net profits of underwriting ; that 
the father should be at liberty to withdraw the 
whole of his security on notice being given to the 
son, & other necessary parties, & immediately after 
such notice S. should cease to underwrite for the 
son or in his name; & that half the net profits of 
underwriting, deducting the share of 8., should 
together with £25 per annum, be considered as 
owing & should be paid to the father by the son. 
I'he business was carried on in the son’s name alone, 
the creditors not knowing that the father was in 
any way connected with it :—Held: no partner- 
ship was constituted between the father & the son. 
—Re IloWARD, Ea p. TENNANT (1877), 6 Ch. D. 
pis ; 37L. T. 284; 25 W.R. 854, C. A. 
nnotations :—Folld. Meyer v. S 
97, Apld, Akt, Iggosunds Bruk o.Von Dadelezen (1887), 
geen He a a pond Badeley ne onrelceted Bank 
(1888), 13 App. Cas. 308. Eien eee 
_ 135. —— -/—By an eemcnt entered 
into in 1871 between M. & the Grading firm of 8S. 
Brothers, M. agreed to pay S. Brothers the sum 
of £2,000, which was to be invested by them in the 
purchase of a steamer, to be used for purposes of 
trade. For this sum M. was to receive interest at 
the rate of 5 per cent. per annum, & to have one- 
eighth interest in the steamer; i.e., to have one- 
eighth of the annual results after there had been 
deducted therefrom the above-mentioned 5 per 
cent., all expenses of equipment, & a further sum 
of 10 per cent. on account of the annual deprecia- 
tion in value of the steamer. M. also agreed to 
pay S. Brothers, within a year from tho date of the 
agreement, a further sum of £4,000; &, on pay- 
ment of the last-mentioned sum, M. was to become 
interested in all the business of the firm of S. 
Brothers to the extent of three-sixtcenths of the 
Whole, & was to cease to have the said one-eighth 
Interest in the steamer. M. duly paid to 8. 
Brothers to £2,000, & also paid them, at different 
times, various sums, not however amounting 
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altogether to £4,000 :—Held : the above-mentioned 
agreement did not constitute M. a partner with the 
firm of S. Brothers in respect of the special venture, 
i.e., the one steamer.— MEYER v. SCHACHER (1878), 
38 L. T. 97. 

136. J—S... a builder, who was 
engaged in building eight houses under an ordinary 
building contract, entered into an agreement, 
dated in 1877, with H., which recited that S. was 
indebted to H. in the sum of £88, & had requested 
H. to supply him with 50,000 bricks at a certain 
price, & to make further advances, & had agreed 
to enter into that agreement for the purpose of 
giving security for the repayment of the moneys 
then owing, & for the 50,000 bricks, & any further 
advances, & also ‘‘ certain benefits to H., as a 
consideration for such advances,’’ & whereby it was 
agreed that S. would, on demand, pay the £88, the 
price of the 50,000 bricks, & the further advances ; 
that S. would forthwith proceed with two of the 
eight houses, & keep accounts of his expenditure 
in respect of them, which accounts were to be open 
to the inspection of H.; that S. would deposit 
his building contract with H. as sccurity ; that S. 
would use the 50,000 bricks in the erection of the 
two houses only; that S. would procure the leases 
of the two houses to be granted to the nominces of 
H. ; that the leases should be sold at prices to be 
fixed by H., & the proceeds applied in payment of 
the moneys owing from S. to H.; that H. ‘‘ should 
be entitled also, as a further consideration, & in 
addition to the said advances thereinbefore 
mentioned, absolutely to one moiety of the profit 
on the said two houses,” such profit to be the 
difference between the net cost price of crection & 
the proceeds of sale; & that if the proceeds of sale 
of the two houses should be insufficient to pay the 
moneys owing to H., & the moiety of the ‘profit 
before mentioned, the remaining houses should be 
charged therewith. Pltfs. had supplied S. with 
timber for the erection of the two houses :—Held : 
(independently of Partnership Act, 1865 (c. 8G), 
8. 1), the agreement entered into between S. & H. 
did not constitute H. a partner with S. in respect 
to the two houses, so as to render I. liable to pltfs. 
for the timber supplied by them.—KELLY v. 
Scorro (1880), 49 L. J. Ch. 383; 42 L. T. 827. 
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137. ——- ——.] — DEBENHAM v. PHILLIPS 
(1887), 3 T. L. R. 512. 
138. ——- ——-.] —AkT. IGGEsUNDS Bruxk v. 


Von DADELSZEN (1887), 3 T. L. R. 517, OC. A. 
139. -——.]—A loan of £4,500 was made to 
a trader under an agreement which provided that 
he should pay as interest half-yearly a sum of 
£462 10s., & that in case he should be unable to 
pay any portion of such payments “* by reason of 
the deficiency of profits,” then & upon every such 
occasion ‘‘ a due allowance ”’ should be made by 
the lender in respect of the same in a fair & reason- 
able manner. The trader having become bkpt. :— 
Held: the above stipulation was 80 vague as to 
be incapable of receiving any certain construction ; 
as it could not be separated from the rest of 
the agreement, the ct. could not treat the con- 
tract as being one which the lender was to receive 
‘“‘a rate of interest varying with the profits ”’ 
within Partnership Act, 1865 (c. 86), 5. 1; & 
the lender’s cJaim was consequently not one which, 
by reason of section 5 of that Act, ought to be 
poe to those of the other creditors of the 
kpt.— Re VINCE, Ex p. Baxter, [1892] 2 Q. B. 
478; 61 L. J.Q. B. 8863; 67 L. T. 703 sub nom. 
Re VINCE, Ez p. TRUSTEE IN BANKRUPTCY, 41 
W.R. 138; 36 Sol. Jo. 610; 9 Morr. 222, C. A. 
Annotations :—Mentd. County Hotel & Wine Co. v. L. & 


N. W. Ry., [1918] 2K. B. 251 : Dennistoun v. 
(1925), 68 Sol, Jo. 476. 
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Sect. 5.—Sharing profits and losses: 
6. Sect. 6: Sub-sect. 1.] 


140. .|— For the purpose of deter- 
mining whether a person is a partner in a trade 
firm, the test is whether the trade in question is 
carried on on behalf of the person who is sought to 
be charged as a partner. 

A loan to a trader for an agreed term, carrying 
interest at 5 per cent. & a further sum by way of 
additional interest equal to one-half share of the 
profits of his business, but repayable as an aggregate 
debt at any time within the agreed term upon three 
months’ notice by the lender to the trader under 
certain conditions does not of itself constitute a 
partnership between them.—HOLLom v. WHICHE- 
LOW (1895), 64 L. J. Q. B. 170. 

141. -} — The rights of a person who 
advances money by way of loan to another engaged 
in business, on a contract that the lender shall 
share in the profits of the business, are postponed 
under Partnership Act, 1890 (c. 39), s. 3, in case 
the person to whom the money has been advanced 
is adjudged a bkpt., until the claims of the other 
creditors have been satisficd, whether the con- 
tract to advance the money be oral or in writing.— 
Re Four, Ex p. ScHoriELp, [1897] 2 Q. B. 495; 

Ll. J. Q. B. 824; 77 L. T. 274; 46 W. R. 147 
a T. L. R. 657; ‘41 Sol. Jo. 698 ; 4 Mans. 234, 
» A. 
Annotations :—Refd. Rc Mason, Fr p. Bing, [1899] 1 Q. B. 


Sub-secis. 5 & 














oo Re Abenheim, Hz p. Abenheim (1913), 109 L. T. 
219. 
142. firm 











of R. A. & co. sums amounting to £13,325 for the 
purposes of a commercial adventure in Mexico, 
upon the terms that the Joan was repayable with 
interest at 5 per cent. or, at the option of the lender, 
together with a share in the profits of the venture. 
S. decided in lcu of interest to receive shares in 
the proposed co. The co. was never formed, & 
in Apr. 1911, the terms of the agreement were 
varied, S. continuing to lend the money in con- 
sideration of 5 per cent. interest & a proportion of 
any profits realised out of the Mexican venture. 
No profits were ever realised therefrom, & in Aug. 
1911, the firm of R. A. & co. became financially 
embarrassed. Thereupon S. undertook to release 
the firm from their liability in consideration of the 
individual members of the firm accepting bills 
for the amount of the loan, & an ultimate guarantee 
being given by the firm for their due payment. 

In the ensuing bkpcy. S. claimed to prove for 
the full amount of his debt against the joint estate 
of the firm:—Held: the release of the firm’s 
liability in Aug. 1911, & the substitution therefor 
of the liability of the several partners, constituted 
a new agreement, & S. under the guarantee of 
Aug. 1911, could prove for his debt against the 
joint estate of the bkpt. firm in competition with 
the other creditors. Semble: the transaction, 
although originally within the mischief of Partner- 
ship Act, 1840 (c. 39), ss. 2, 3, ceased to be so when 
in Apr. 1911, the source of any intended profits 
failed & the advance became a mere loan at interest. 
The term ‘ business’’ in the Partnership Act, 
1890 (c. 39), s. 2 (3) (d), applies not merely to a 
lifelong or universal business but to any separate 
commercial venture in which a trader or firm of 
traders embarks.—te ABENHEIM, Hz p. ABENHEIM 
(1913), 109 L. T. 219. 


143 i. —— Lender with option of be- 
coming partner.}—A person agreeing 
to give a firm who were indebted to hin 


five years for the Payment of the debt, business, 
with the understanding that he was to member of the artn 
be paid out of the profits, & with the liable forits debte, 


right, when the debt due to him equalled 


the interest of the members of the firm, 
become a co-partner therein, if he 
chose, or to receive a bonus from the 
did not constitute him a 
ership or make en 
Such an agreement 
does not constitute a participation in 


PARTNERSHIP. 


143. ——— Lender with option of becoming 
partner.|—-Where a negotiation took place between 
B. & S. V. & E., as to the admission of E. as a 
partner with them, & E. drew out a sketch of the 
terms of the intended partnership, two of which 
were, that H. should bring in £2,000, half in cash 
& half in goods, & that the firm should be altered 
to that of B. & S. V. & co.; & E. accordingly 
advanced the £2,000, upon which the words ‘* & 
co.’’ were added to the original firm ; but no other 
act was done by EK. to show that ‘he considered 
himself as a partner, & he refused to sign any formal 
agreement for a partnership :—Held: this was 
not sufficient to constitute him a partner with B. 
& S. V. so as to prevent him from proving the 
amount of his advances as a debt due from them 
to him, under a fiat issued against B. & S. V.—Re 
VANDERPLANK, £xz p. TURQUAND (1841), 2 Mont. 


D. & De G. 8389; 11 L. J. Bey. 1; 6 Jur. 67, 
Ct. of li. 
144, .]|—Although the ct. is not bound 








by the exercise of discretion by the judge who tries 
the cause, in refusing to certify for costs where the 
verdict is under the limit, yet it will not upon light 
grounds interfere. In an action for wrongfully 
dismissing pltf. from his employment as a Parlia- 
mentary reporter for a newspaper, & also for work 
& labour, it was sought to fix deft. with liability 
as a partner, upon the ground that he had advanced 
money for starting the paper, under a written 
agreement with H., containing very stringent 
stipulations showing that deft. was to have 
unlimited control over the publication, with the 
option of declaring himself a partner at any time 
within twelve months, & to trust solely to the 
profits for the re-payment of his advance, with 
interest, & by parol evidence of personal intcr- 
ference in the management. At the trial it was 
assumed that the agreement alone did not con- 
stitute a partnership between deft. & H.; & the 
jury, having found that pltf.’s engagement was not 
for the session, but a weekly engagement only, & 
negatived that deft. had prior to pitf.’s engagement 
allowed himself to be held out as a partner, but 
affirmed that he had done so since, returned a 
verdict for pltf. for £15 15s.—CouURTENAY v. 
WAGSTAFF, REED v. WAGSTAFF (1864), 16 C. B. N.S. 
110; 3 New Rep. 431; 9 L. T. 689; 12 W. BR. 
431; 143 KB. RR. 1066. 

Annelation :—Refd. Bullen v. Sharp (1865), 18 C. B. N.S. 


145. Or power to nominate partner.]| 
—In 1856 an agreement was entered into between 
J. & KR. under which the former was to carry on 
business during twenty-one years for the benefit 
of himself & of any person whom the latter might 
name within eight years. R. was to make 
advances, & to become surety to a bank for J.’s . 
drafts, & the profits were to be applied, first, in 
payment of a salary & allowances to J. then in 
repayment of the advances made by R. with 
interest, & subject thereto were to belong as to 
one-third to J. & as to two-thirds to the nominee 
of R. RK. died in 1861, without exercising his right 
of nomination, & in 1863, J. became bkpt. On 
application by the exors. of It. to prove under the 
bkpcy. for the amount due to his estate under the 
arrangement :—Held: the agreement did not 
constitute a partnership between J. & R. & the 
exors. of the latter were entitled to prove.—Re 








profits.—HILL v. B&LLHOUSR, DARLING 
TR (1860), 10 C. P. 122.— 


—_——— -—STE TEWART v. BUCHANAN 
(1963), 6 F. (Ct. of Sess.) 15; 41 Se. 
L. R. 11; 118. L. T. 347.—SCOT 


Part II.—Tegsts 


Harris, Ex p. DAVIS (1863), 4 De G. J. & Sm. 523 ; 
32 L. J. Bey. 68; 8 L. T. 745; 9 Jur. N.S. 859 ; 
46 BE. R. 1022, L. 0. 

146. ——— Agreement giving rights of partner 
to lender—Notwithstanding disclaimer of part- 
nership relation.]——-PooLEy v. DRIVER, No. 5, 
ante. 


147. ———- ———.]—-Svers v. Syvers, No. 46, 
ante. 
148. ——- ——.|—-W.., a licensed victualler, 


lent £500 to B., a tailor, to set him up in business 
as a tailor, upon the terms that W. was to recall 
the £500, with interest at 5 per cent., at forty- 
eight hours’ notice ; that until the principal sum & 
interest were paid ‘off he was to receive half the 
net profits of the business, after allowing B. £4 
a week for his services; that 3B. should not 
dispose of the stock-in-trade, or engage in any 
other business, but should devote the whole of 
his time to this business, should render proper 
accounts at certain dates, & give W. every facility 
for examining them, & should pay the costs of 
any accountant paid by W. on that behalf :-—- 
Held: the agreement which embodied these terms 
constituted a partnership between W. & B.; & 
W. was not protected by Partnership Act, iss 

(c. 86), against liability for the debts incurred in 
the business.——-FROWDE v. WILLIAMS (1886), 56 
lL. J. Q. B. 62; 561. T. 441, D.C. 








149. -| ~~ ADAM v, NEWBIGGING, No. 
1273, post. 
150. -}—~Though an agreement is 








expressed to be an agreement for a loan to a partner- 
ship under Partnership Act, 1865 (c. 86), s. 1, & 
contains a declaration that the lender shall not be 
a partner, he will nevertheless be a partner if the 
‘result of the agreement, fairly construed as a whole, 
independently of the reference to the Act & the 
declaration, is to give him the rights & impose on 
him the obligations of a partner. The Act applies 
only to a loan made upon the personal responsibility 
of the trader or traders to whom it is made, & not 
to a loan made on the security of the business.— 
Re MEGEVAND, Ika p. DELHASSE (1878), 7 Ch. D. 


511; 47 L. J. Bey. 65; 38 I. T. 106; 26 W. R. 

338, GC. A, 

Annotations ;— Distd. Akt. Iggesunds Bruk v. Von Dadelszeon ' 
(1887), 3 T. ak onsd. Badoley v. Consolidated 


Bank Crest Ty Ch. 238. 
(1886), 56 lL. J. Q. B 62; 
ies Cn. $08; 


Refd. Frowde v. Williams 
Adam v. Newbigging (1888), 
King v. Whichelow (1895), 64 L. J.Q. 3. 


152 vii. 





PART II. SECT. 6, SUB-SECT. 1. 


152i. TVhether liability created. }—A. 
was in the habit of joining B. in signing 
cheques drawn upon pltf. bank upon 


./—~When a person, not 
in fact a partner, authorises his name 
to be used in the firm name of & partner- 
ship there is a holding out of himself 
as a partner to any one who knows 
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Postponement of lender to ordinary creditors.]|— 
See BANKRUPTCY, Vol. IV., pp. 483 et seq. 


OF PARTNERSHIP. 


SuB-SEcT. 6.—SHARING LOSSES. 


151. Not constituting partnership—Agreement 
to share trading losses.]|—A partnership is not con- 
stituted by an agreement among sever re ae 


v. POWNALL (1844), 3 L. T. O. S. 182. 





6.—HOLDING OUT AS PARTNER. 
SUB-SEcT. 1.—IN GENERAL. 


Se, now, Partnership Act, 1890 (c. 39), s. 14 (1). 

152. Whether Hiability created.|—A. & B. ship 
agents at different ports, enter into an agreement 
to share, in certain proportions, the profits of their 
respective commissions, & the discount on trades- 
men’s bills employed by them in repairing the ships 
consigned to them, etc. By this agreement they 
become liable as partners to all persons with whom 
either contracts as such agent, though the agree- 
ment provides that neither shall be answerable 
for the acts or losses of the other, but each for his 
own.—WAUGH v. CARVER (1793), 2 ILy. Bl. 235 ; 


126 KB. R. 525. 

Annotations :—Apld. Hesketh ». Blanchard (1803), 4 East, 
144; Cheap v. Cramond (1821), 4 B. & Ald. 663. Folld. 
Bond v. Pittard (1838), 3. M. & W. 357; Pott v. Hyton 
(1846), 3 Cc. B. 32. Apld, Heyhoe v. Burge, Marse ». 
Burge asd), 14 L. T. 487. Consd. Brett. v. Bock- 
with (1856), 26 L. J. Ch. ioe French v. Styring are 
20. B. N.S. 357. Distd. Cox v. Hickman (TaU0), $ 
eu a Cas, 268. Consd. Bullen v. ae (1865), L Kt. 1 

86: Holne v. Haminond (1872), L. R. 7 ae h. art 


SECT. 


Dirtd. Mollwo, March 7. Court of Wards (1872 a a 

= aes Consd. Re Tew, Ex p. Milne Ase tr 
ie Expl. Re Howard, Ex p. Tennant (1877), 6 Si YD. 
303. Badeley v. Consolidated Bank (1888), 38 
Ch. D 238. Consd. Re Fort, Kx p. Schofiold, [1897] 2 
Q. B. 495. Refd. Green v. Beesley (1835), 2 Scott, 164; 


Pee Stanton Iron Co. (1855), 21 Beav. 164; Re National 
Assce. & Investment Assocn, (Bank of Deposit), Ex 

Davies, Ev p. Abercorn (1862), 31 L. J. Ch. 828 ; Lyon 
”. Knowles (1863), 3 B. & 8. 556; Pooley v. Driver (1876), 


5 Ch. 458; Re Megevand, Ex p. Delhasse (1878), 7 

Ch. D. 511: Adam ». Newbigging (1888), 13 App. Cas. 

308. Mentd. Edmonds v. Busholl & Jones (1866), 12 

Jur. N.S. 332. 

153. alias — Dr LBERKoM v. Smitn & LEWIS, 
No. 181, post. 

154. rans A father established in business 





on his son’s coming of age tells him he shall have a 


(1829), 7 Sh. (Ct. of Sess.) 793.— 
SCOT. 


152 xiii. ———. HERRON v. TORQUE 
ELECTRICAL ENGINEERING Co. ee 


the account of a certain business :— 
Held: this was sufficiont to constitute 
A. @ partner by ostoppel as regards 
a —AUSTRALIAN JOINT STOCK BANK 

. STREL (2) (1890), 11 N.S. W. L. R. 


(ia.) 328: 6N. S. W. W. N. 150.— 
Ss. 
152 ii. ——— aa v. OLSEN, 20 
C. L. T. 193.—CA 
ili. -—— — v. GrROW 


152 
at 4 N. B. QR. (2 Pug.) 425.—CAN. 


152 iv. ——-.]—Brown v. YATES 
ast, 1 A. R. 367.—CAN. 


—-Re RANDOLPH (1877), 
ae a "315 15.—6A : 


152 vi. .]—S. was a member of 
the firm of 8S. & Co. He purchased 
goods for the use of the firm, but said 
that they were for J. 8S. & Co., of which 
firm he said that his partners were 
members :—Held : the firm was liable. 
—Htupson’s Bay Co. v. STEWART 
(1889), 6 Man. L. R. 8.—CAN. 


J.—VOL. XXXVI. 





or has reason to helieve that this 
tepresents the name of the person £0 
authorising its use, but a partnership 
by estoppel or ry, holding out will 
not be created if in real position of 
affairs is known the creditor.—— 
McLEAN ¥. CLARK 1893), 20 A. R. 
§60.—CAN. 


152 viii. ——.)— v. _WItL- 
ere vague 248. ©. 7 713. —CAN. 


DY v. TIERNEY 


———. GRA 
cso), 9), 20 0. L L. T. 193: 4 Terr. L. R. 


pre x. ——.} CODVILLE GEORGE- 
SON CO. v. SMART (1907), 10 0. W. Ff. 
466; at L. R. 357.—CAN. 

152 ——.]—Re MAIN era Co., 
946) 1 1D. L. RB. 290; 50. B. R. 308. 
—CAN. 

152 xii. 


.]—Where a co. holds 
out an individual as a partner, the co. 
is responsible to the public as if in fact 
he were a partner.—-MOYES v. CooK 





TRE) ( 1905) 228. C. 4382; 15C. T. R. 
527.—S. 


152 st + Holding out of a 
person as a partner does not make 
im a partner but only renders him 
liable to third parties as such.— 
GRANGER & Co.’8 HSTaATE v. ANGLO- 
AFRICAN TRADING Co., LTp., [1912] 
8. R. 13.—S. AF. 








152 xv. eer Tv. yt & 
HutTron, {1915] 8. R. 78S. A ‘ 
152 xvi. }-One, who is not a 





partner, who by his words or conduct 
representa himaclf to be a partner, or 
knowingly allows himself to be repre- 
sented as a partner, will be Hable as 
@& partner to any person who has, on 
the faith of that representation, dealt 
with or given credit to the firm if such 
person can show that he was aware 
of the representation & acted on the 
faith of it in dealing with the firm.— 


JELLIMAN(v, SOUTH Tie ay MANU- 
eae hye Co., [1923] C. P. D. 215.— 
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share in it, & holds him out to the world as his 
co-partner. The son acts as such for several years ; 
but there is never anything settled as to the 
particular share which he shall have. Under these 
circumstances, the law will consider that there was 
a partnership between the parties themselves, as 
well as with respect to strangers ; but not that the 
son is entitled to a moiety of the profits; & it will 
be referred to a jury to say, to what share he is 
reasonably | entitled.—PEACOCK v. PEACOCK (1809), 
2 Camp. 45; 170 EK. R. 1076, N. P.; subsequent 
proceedings, 16 Ves. 49, L. C. 
.4nnotations :—Consd. Thompson v. Williamson (1831), 
rie N.S. 432. Distd. Stewart v. Forbes Gd Mac. é 
137. Refd. ares vw. Lindsay (1860), J. & 
sin, 139. Mentd. Taylor v. Brewer (Bis), 1 M. & 8S. 
200; Bryant v. Flight Ce 5 M. & W. 114; Lake v. 


Campbell (1862), 5 L. si 

155. .}] — Ea p. LANGDALE (1811), 18 Ves. 
300; 2 Rose, 444 ; BA HK. R. 331, L. CO. 

Annolation -—Refd. Re Enelish ra Intsh Church & University 

Assce. Suc. (1863), 11 W. 

156. 1 WooLsna a canes (1843), 
1L. T. O. S. 255. 

157. -/—Persons may be partners towards 
the world without being partners between them- 
selves ; but if they be partners between themselves, 
they are undoubtedly partners in respect of the 
public.—Re STANTON IRON Co. (1855), 21 Beav. 











164; 25 L. J. Ch. 142; 26 L. T. O. S. 252; 2 
Jur. N.S. 1380; 4 W. R. 159; 52 EH. R. 821. 
158. .]—Goods having | been ordered by E. 





were invoiced to ‘‘ BE. & Son,”’ & a bill was drawn 
for the price on “KE. & Son.” ‘The bill was 
accepted in the handwriting of the son, in name of 
‘i. & Son.’”’? The son was not a partner & it was 
alleged that he accepted the bill only as his father’s 
amanuensis :—Held : (1)if the son has so conducted 
himself that the drawer of the bill might reason- 
ably have believed & did believe that he was a 
partner, he was liable on the bill ; (2) the question 
should have been left to the jury. —-GURNEY v. 
EvAns (1858), 3 H. & N. 122; 27 L. J. Ex. 166; 
30 L. T. O. S. 808; 157 B. R. 412, 





159. MULFORD v. GRIFFIN, No. 563, 
post. 
160. ——-.]—I.., a broker, was introduced to P. 


& co. by A., & was at the interview directed by P. 
& co. to make purchases under the superintendence 
of A. Thereupon L. made large purchases under 
the sole order & direction of A., sending him the 
bought & sold notes & contracts, & receiving from 
him the necessary moneys for payments, & 
generally treating him as principal, no direct 
communication taking place between L. & P. & 
co., & such course of dealing was admitted by P. & 
co. to have been according to their intentions up 
to a certain period, & no notice was given by them 
to L. of any determination of the authority of A. : 

—Held: 1. had a right from what took place at 
the interview, & the uniform course of action on 
the part of A., to consider him as the authorised 
agent, or a partner of P. & co., until expressly 
informed of the determination of his authority or 


the partnership.—PoLE vw. LEAsK (1863), 33 
ve J.Ch.155; 8L. T. 645; 9 Jur. N.S. 829, H. L. 
notation : prtentd Bae Greciie v. De Courville 
Anto20), 36 T. L. 
161. ——. Se MGLwe: MarcH & Co. v. Court 
OF WARDS, No. 25, ante. 
-|—-CHITTY v. BooRMAN (1890), 7 
T.L. R. 43. 
163. ——-.]—Re Frassr, La p. CENTRAL BANK 


or Lonpon, No. 171, post. 
164. Question for jury.|—WoOoLAMS v. 
SuUEWBRIDGE (1843), 1 L. T. O. S. 255. 





PARTNERSHIP, 








165. -.]—A preliminary assocn. was 
formed for the purpose of establishing a joint 
stock co., of which A. was named president, & B. 
vice-president. They both signed an agreement 
to subscribe for a certain number of shares, & to 
pay a deposit of £5 per share when shares to the 
amount of £50,000 should have been subscribed for ; 
& they attended two meetings of the assocn. The 
co. was never in fact formed. C, did certain work 
at the request of the secretary to the proposed co. 
In an action by “ against A. & B.:—Held: the 
jury were properly told to consider (a) whether 
tua had been % irect contract by A. & B. with 

C. ; (0) whether A. & B. were members of a partner- 
ship ; & (c) whether they had held themselves out 
as such to C.—WoobD v. ARGYLL (DUKE) iene 6 
Man. & G. 928; 7 Scott, N. R. 885; 138 L. J.C. P. 
96; 2 L. T. 0. 8. 311; 8 Jur. 62 ; 134 I. R. 
1168. 

Annotation :-—Refd. Lake v. Argyl] (1844), 6 Q. B. 477. 








i -|—Cowan v. Dart, No. 452, 
post. 
167. -|—Testator, by his will, directed 








that his business should be carried on by his exors. - 
of whom H. was one, & that in case of dispute, the 
decision of H. should be final. H. proved the will, 
& from time to time went to the place where the 
business was carried on in the name of ‘‘ the exors.”’ 
It did not appear, however, that he took any active 
part :—Held: there was evidence for the jury of 
his partnership in the business, & of his liability to 
the ee debts.— HARE v. Hirron (1849), 14 


L. T. O. S. 251. 

168, ——- ——.]— BATCHELOR v. Hun (1851), 
18 L. T.0.8.7 

169. ___ ____]—Gurnry v. Evans, No. 158, 
ante, 


170. ——- Liability founded on_ estoppel.|— 
Mo.Luwo, Marcu & Co. v. CourT of ‘Warps, No. 
25, ante. 

171. ——.}|—A. partnership having been 
dissolved by mutual consent, & proper notices of 
the dissolution given, the mere fact that the 
retiring partner allows the continuing partner to 
ony on business in the old firm name is not such 

‘holding out” of the former as a partner as 
will render him liable for a debt of the firm con- 
tracted after the dissolution with a person who 
had not dealt with the old firm, & who had no 
knowledge of the dissolution. 

The doctrine of ‘‘ holding out ’”’ is a branch of 
the doctrine of estoppel, & it says that, if a man 
holds himself out to be a partner & makes @ man 
act upon that supposition, he cannot afterwards 
say that he is not a partner. Estoppel can only 
be relied upon by a person towards whom some 
act has been done or to whom some statement 
has been made, when he has acted upon hea ee 
of such act or statement (LoRD EsuErR, M.R.).— 
Re Fraser, Ex p. CENTRAL BANK OF LoNDon, 
[1892] 2 Q. B. 633; 67 L. T. 401; 36 Sol. Jo. 714; 
9 Morr, 256, C. A. 


ne One :—Mentd. Re Debtor (1915), 113 L. 704; 
AS Re A Debtor, Ez p. Petitioning Creditor, [1917] ry K. 





172. ——— Infant.]|—-GoopE v. HARRISON, No. 
220, post. 

1783. ——~ Right of quasi partner to account.)— 
A. agreed to take his nephew H. into partnership 
with him, & with his own hand made the following 
entry in a new set of books, viz. Debtor to account 
of stock-in-trade, for so much stock I put into the 
company’s trade, with my nephew H. £10,000. 
The name of H. was, for some time, used as a 
partner in all the transactions of the trade; but 


Part II.—TeEsts or PARTNERSHIP. 


no arts. were ever entered into between his uncle 
& him, nor was any part of the stock or profits 
received by or made good to him. This was held 
to be only a nominal partnership, & H. entitled to 
no account.— JACOBSEN v. HENNEKENIUS (1714), 
5 Bro. Parl. Cas. 482; 2 BE. R. 811, H. L. 


174. Quasi partner in receipt of salary.|— 
One, who receives a salary, not charged upon 
profits, according to a known, though nice, 
distinction is not by that a partner; but if, 
retiring, or coming into the trade, he suffers his 
name to be used, it is of no consequence whether 
he has a salary, or sum of money, to be paid by 
others, or to be got out of the profits. It is the 
use of the name that makes him liable, as one of 
the persons, by & to whom every thing is bought 
& sold (LoRD ELpon, C.).—Hz p. Watson (1815), 
19 Ves. 459; 34 E. R. 587, L. C 
Annotations :—Consd. Pott v. Eyton (1846), 3 C. B. 32. 

Refd. Re Inglish & Irish Church & University Assco. 

oc. (1863), 11 W. R. 681. 

175. ——— Quasi partner indemnified against 
possibility of loss..—-A. & B. carried on business 
together as solrs. in partnership, & held them- 
selves out as such, & deft. employed them in that 
capacity. By the agreement under which A. & 
B. entered into business together, B. was to 
receive annually out of the profits the sum of 
£300, but he was not to be in any manner liable 
to the losses of the business, & was to have a lien 
on the profits for any losses he might sustain by 
reason of his liability as a partner :—Held: A. & 
B. were properly joined as pltfs. in an action for 
work & labour, as the money, when recovered, 
would be the joint property of both until the 
accounts were ascertained & the division took 
place.—BonpnD v. PrrraRD (1838), 3 M. & W. 357; 
1 Horn. & H. 82; 7 L. J. Ex. 78; 2 Jur. 183; 
150 E. R. 1182. 

Annotations :—Distd. Rawlinson v. Clarke (1846), 15 L. J. 
Ex. 171. Consd. Cox v. Hickman (1860), 8 H. L. Cas. 
268; Joffrey v. Bamford, [1921] 2 K. B. 351. 

176. Quasi partner employed merely as 
servant.|—-Where a trader arranged with his paid 
servant to set up in the name & style of a supposed 
firm as a merchant, & there was evidence to show 
that the latter had an interest in the concern: 
—-Held; whether or not they were partners 
they might be jointly liable as contractors for 
goods ordered by the servant in the name of the 
supposed firm in the ssh of its apparent business, 
the employer as the real principal, the servant as 
holding himself out as partner.—Kirkwoop, Re 
CHEETHAM (1862), 10 W. R. 670. 


177. -]—PIltf., having had no previous 
dealings with the firm, & knowing them only by 
reputation, applied at the place of business of 
‘‘ Gandell & co.’’ for orders for goods: the firm 
then consisting of Thomas Gandell only, & being 
managed by Edward Gandell, a clerk. On pitf. 
asking to see Messrs. Gandell, Edward Gandcll 
presented himeelf, & so conducted himself as to 
lead pitf. to suppose that he was one of the firm 
of Gandell & co. & had authority to order goods on 
their behalf, which was not the fact. Pltf. sent 
goods, according to Edward Gandell’s order, to the 
place of business of Gandell & co., an invoice being 
made out, by Edward Gandell’s direction, to the 
name of ‘ Edward Gandell & co.’’ Edward 
Gandell, unknown to pltf., carried on business with 
one at another place; & the goods were, within 
three or four days of their delivery, pledged with 
deft. with a power of sale, to secure advances 
bond fide made by him to Gandell & Todd, & he 
sold them under the power without notice from 
pitf. :—Held: there was no contract of sale, 
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inasmuch as pltf. intended to contract with 
Gandell & co. & not with Edward Gandell per- 
sonally, Gandell & co. were not contracting parties ; 
no property therefore passed, & pltf. was entitled 
to recover the value of the goods from deft.— 
HARDMAN v. BooTn (1863), I IT. & O. 803; L 
New Rep. 2409; 32 L. J. Mx. 105; 7 LL. T. 638; 
9 Jur. N.S. 81; 11 W. R. 239; 158 EK. R. 1107. 


anotatins :—Mentd. Cole ». North Western Bank (1376), 


2 R. 10 C. P. 354; Hollins vo. Fowler (1875), L. 1] 


H. lL. 7573: Arnold v. Cheque Bank, Arnold wv. City Bank 
1876), 1 C. P. D. 578; Cundy v. Lindsay (1878), 3 App. 
as. 459; Great Western Ry. v. London & aaah oh al 

(1901), 85 L. T. 152; Oppenheimor v, Frazer & att, 

[1907) 2 K. B. 50; Whitehorn vo. Davison, {1911} 1 K. 13. 

463; Phillips v. Brooks, [1919] 2 K. B. 243; Folkes v. 

King, eee) 1K. B. 282; Lake v. Simmons, [1926] 1 


178. -|—Where a person carries on 
business in the name of an individual with the 
addition of the words ‘“‘ & co.,’”? & employs that 
individual as manager of the business to whom the 
entire management of the business is left, that 
does not amount to a holding out of that person 
as the sole owner of the business. It may amount 
to a holding out that he is a partner in the business. 
—DBEVAN v. NATIONAL BANK, LTpD., BEVAN ». 
CapiraL & CountTirs BANK, Lrp. (1906), 23 
T. L. R. 65. 


Annotations :-—Mentd. Morison v. London County & West- 
minster Bank, [1914] 3 K. B. 356; Souchotte ». London 
tone Wostminster & Parr’s Bank, (1920), 36 T. L. R. 








179. Person representing himself as sole partner 

-Whether personally liable.|—To an action for 
goods sold, deft. pleaded in abatement, that the 
debt became due from him jointly with S. It 
appeared at the trial, that the business of deft.’s 
house was carried on, with the knowledge of pltfs., 
under the name of ‘‘ Bush & co.,’”’ & that the 
invoice of the goods in question was made out to 
‘* Bush & co.,’’ & also that the real partnership was 
between deft. S. The judge directed the jury, 
that the partnership was fully proved; but still, 
that, if deft. gave pltfs. reason to believe that he 
alone constituted the firm of Bush & co., he would 
be solely liable :—Held: the direction was right, 
& deft. was not liable unless he alone constituted 
the firm, or so held himself out to pltfs.— BONFIELD 
v. SMITH (1844), 12 M.& W. 405; 130. J. Ex. 105 ; 
21L. T. 0.8. 312; 152 B. . 1254. 
Annotation :—Consd. Baker v. Gent (1892), 9 T. Le. Tt. 159. 


180. Identification of alleged partner—Name not 
mentioned.J|—Dcft. advanced money to G., who 
was engaged in getting up a co. to work a mine in 
Cornwall, receiving as a security a deposit of 250 
shares in the mine, with an option to take the shares 
in satisfaction pro tanto, such option to be declared 
within fourteen days. Deft. never did in terms 
declare his option to accept the shares: but he 
went down to the mine, made inquiries & obtained 
reports as to the condition & prospects of the mine 
& as to the cost of an engine to be used there, & 
on one occasion assisted in paying the miners’ 
wages: he also permitted the captain of the mine, 
without contradiction, to represent him as a 
capitalist from London who had a Jarge interest 
in the mine, & intended to work it vigorously. 
In an action by a person who had supplied goods 
to the mine upon the faith of representations by 
the captain that the mine was being worked by a 
person of substance whose name he was not 
authorised to give:—Held: the above was 
evidence from which the jury were warranted in 
inferring that deft. was a partner, although his 
name was never mentioned, personal identifica- 
tion being sufficient.—MARTYN v. GRAY (1863), 
140. B. N.S. 824; 143 E. R. 667. : 


4% 2 
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SUB-SECT. 2.—SUFFICIENCY OF REPRESENTA- 
“TION, 


181. To constitute general partnership.| — 
(1) Persons might be partners in a particular 
concern or business, but notwithstanding, if they 
did not appear to the world as partners it should 
not be sufficient to constitute a general partner- 
ship & make them liable in other cases not con- 
nected with such particular business (LORD 
KENYON). 

(2) Though in point of fact parties are not 
partners in trade, yet if one so represents himself 
& by that means gets credit for goods for the 
other, both shall be liable (LoRD KENYON).—DE 
Berkom v. SmitH & LEWIS (1793), 1 Esp. 29; 
170 BE. R. 270, N. P. 

182. Representation of intention.]—It being in 
contemplation to form a co. for distilling whisky, 
the following prospectus was issued in May, 1825: 
‘““The conditions upon which this establishment 
is formed are, the concern will be divided into 
twenty shares of £100 each, five of which to belong 
to A. the founder of the works; the other fifteen 
subscribers to pay in their subscriptions to M. & 
co., bankers, Liverpool, in such proportions as 
may be called for. The concern to be under the 
management of a committee of three of the sub- 
scribers, to be chosen annually on Oct. 10; ten 
per cent. to be paid into the bank on or before 
June 1 next’ :—Held: this prospectus imported 
only that a co. was to be formed, not that it was 
actually formed, & a person who subscribed his 
name to this prospectus, & who was present at a 
meeting of subscribers when it was proposed to 
take certain premises for the purpose of carrying 
on the distillery, which were afterwards taken, 
& solicited others to become shareholders, but 
never paid his subscription, was not chargeable 
as a partner for goods supplied to the co.—BOURNE 
v. FREETH (1829), 9 B. & C. 6382; L. & Welsb. 1 ; 
4 Man. & Ry. K. B, 512; 71.J5.0.8. K. B. 292 ; 
109 E.R. 235. 

Annotations :—Refd. Pitchford v, Davis (1839), 5 M. & W. 2; 
Collingwood v. Berkeley (1863), 15 C. B. N.S. 145. Mentd. 
Watertord, Wexford, Wicklow & Dublin Ry. v. Pidcock 
(1853), 8 exch. 279. 

183. -]—Deft. from 1829 till 1833 advanced 
various sums with a view to a partnership in a 
market about to be erected ; knew that the money 
was applied towards the erection ; & was consulted 
in every stage: in Oct. 1833, by a written agree- 
ment, it was settled that the market should be 
valued, & that deft. should have a seventh share : 
—Held: he was not liable as a partner till Oct. 
1833, notwithstanding profits had been made, 
but not accounted for to him, before that time.— 
HOWELL v. BRop1b (1839), 6 Bing. N. C. 44; 8 
Scott, 372; 9L. J.C. P.19; 1383 H.R. 17. 

184. Representation subsequent to transaction 
sued upon.|—-When a party is charged as partner, 
on the ground of his having held himself out as 
such, he can only be affected by acts of holding 
out prior to the contract. 

Those acts [subsequent acts] are only to be 
considered as evidence rendering more likely the 
acts of holding out before the contract. The 
holding out which makes a man liable as partner 
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b. Name appearing on dill of lading.) 
—No Hability on defts. by reason of 
their name appearing on heading of 
bill of lading, 
ship between them & owners of ship 
mentioned in bill of lading.—Ross v. 


20 0. L. R. 310. 


ORIENT STEAM NAVIGATION Co. (1884 ; 
5 N. 8. W. L. R. (L.) pee he 


_ 6» Son held out by father—As partner 
tn jirm.}—DOMINION EXPRESa CO 
here being no partner. MaAvaHan eee ma Ww. 


d. Superintendence of tusiness.}—Re 


PARTNERSHIP. 


must of course be before the contract (BRAMWELL, 
B.).—Barrp v. PLANQUE (1858), 1 F. & F. 344, 
N 


Ae 

185. Participation in business — Claim of 
interest.|—WHITE & Co. v. CHURCHYARD (1887), 
3T. L. R. 428. 


SuB-sEct. 3.—HOLDING ouT BY TuTRD PARTY. 

186. Whether conclusive on party holding out.] 
—A father who holds out to the world that his son 
is his partner, & who sends bills & signs receipts 
in their joint names, in an action brought in his 
own name is not precluded from showing that his 
son is not a partner.—GLOSSsOP v. COLMAN (1815), 


1 Stark. 25, N. P. 
Annalee :—Refd. Barker v. Stubbs (1840), 1 Man. & G. 


187. .|—By an agreement between A., the 
owner of a ship, & B. & C., the ship was to be 
placed under the management of B. & C., to load 
outwards from Liverpool with a cargo for The Cape, 
Singapore, etc., consigned to their houses at these 
several ports. Before proceeding on the voyage, 
the captain received from B. & C., a letter of 
instructions, desiring him to proceed on his return 
from Singapore to The Cape, in which letter was 
the following passage :—‘' on your arrival there, 
you will call upon our mannging partner D., & 
follow such directions there as he may give you 
regarding such part of the cargo as is consigned to 
his firm, & which he requires to be landed there.”’ 
At: Singapore, B. & C. shipped coffee for London, 
to be delivered to the shippers’ order, pursuant 
to bills of lading signed by the captain, & indorsed, 
without his knowledge, to certain persons in 
London. When the ship arrived at The Cape, the 
coffee being found to be in a heated state, was, 
by the orders of D., unshipped & sold. A. was 
atterwards compelled to pay the consignees of the 
coffee for the non-delivery thereof. D. being 
examined upon interrogatories, expressly stated 
that he was not a partner with B. & C. In case 
brought by A. against B. & C., for wrongfully 
unshipping & selling certain coffee at The Cane of 
Good Hope, the declaration alleged, that ‘‘ defts., 
by their agents, at the said several ports, had & 
exercised the management & direction, ordcring, 
control & government of the ship, touching & in 
relation to the loading & unloading & freighting 
the same, & the consignment & disposition of the 
outward & homeward cargo thereof ’’ :—Held: 
the description given of D. by B. & C. in their 
letter of instructions, was not conclusive on them 
as to the point of his being a partner.—Brock- 
BANK v. ANDERSON (1844), 7 Man. & G. 295; 
7 Scott, N. R. 818; 18 L. J. C. P. 102; 2 L. T. 
QO. S. 458; 185 BE. R. 124. 

188. Consent of quasi partner— Whether partner- 
ship constituted.|—Re BaDNALL, Ha p. ELLs 
(1827), 2 Gl. & J. 312; 6L. J. O.S. Ch. 45, L. C. 
Annotations :—Distd. Re Naylor, Ez p. Grazebrook (1832), 

2 Deac. & Ch. 186. Reta. ‘Abbott v. Hicks (1839), 7 

Scott, 715; Re Levey & Robson, Ex yp. Topping (1865), 

34 L. J. Bey. 13. 

189. }—An attorney carrying on 
business under the firm of ‘‘ K. & Son,” his son 
not being in fact his A Sgr eee may sue alone for 
the amount of his bill for professional business 


HALL (1864), 11 L. T. 579.—IR. 


PART II. SECT. 6, SUB-SECT. 3. 


e. Agent.|—The representation of an 
agent that his principals are a firm in 
a distant province, that such firm 
is composed of A. & B., coupled with 
the evidence of receipt by the person 
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R. 237; 
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done.—KEILL v. NAINBY (1829), 10 B. & C. 20; 
5 Man. & Ry. K. B. 76; 8 L. J. O. S. K. B. 99; 
109 E. Kt. 358. 

Anndanon 6 find, Spurr v. Cass, Cass v. Spurr (1870), 


190. -]—Certain persons proposing 
to form a co. applied to deft. to become president, 
to which he assented, & permitted himself to be 
publicly named as president of such intended co. 
The co. was never formed; but meetings pre- 
liminary to the formation of it were held, at one of 
which deft. presided :—Held: a jury might, if 
they thought fit, infer that deft. by his conduct 
held himself out as contracting for work to be 
done in respect of such preliminary proceedings, 
though the order for such work & labour was not 
directly given by deft., & deft., if he so held 
himself out, was liable for the work performed.— 
LAKE v. ARGYLL (DUKE) (1844), 6 Q. B. 477; 14 
L. J. Q. B. 73; 4 L. T. O. S. 171; 9 Jur. 295; 
115 E.R. 178. 











191. ——.]—MULFoRD v. GriF¥FIN, No. 
563, post 
192. -]—MOLLWo, Marcu & Co. v. 








Counrr or Warns, No. 25, ante. 
_ 193. Necessity for.|—-A prospectus was 
issued for a distillery co. with a capital of £600,000 
& 12,000 shares, & to be conducted pursuant to 
the terms of a deed to be drawn up. All persons 
who did not execute the deed within thirty days 
alter it was ready, were to forfeit all interest in the 
concern. No more than 7,500 shares were ever 
allotted ; only 2,300 persone paid the first deposit ; 
only 1,106 the second, & only 65 signed the decd ; 
& the directors, after the time for paying the 
second instalment had elapsed, advertised that 
persons who had omitted to pay had forfeited their 
interest in the concern :—Held: an application 
for shares, & payment of the first deposit, did not 
constitute a partner, one, who had not otherwise 
interfered in the concern, & the insertion of his 
name by the secretary of the co. in a book con- 
taining a list of subscribers was not a holding out 
as partner. 

The holding one’s self out to the world as a 
partner, as contra-distinguished from the actual 
relation of partnership, imports at least the 
voluntary act of the party so holding himself out. 
It implies the lending of his name to the partner- 
ship; & is altogether incompatible with the want 
of knowledge that his name has been so used 
(TINDAL, C.J.).—Fox v. CLirron (1830), 6 Bing. 
776; L. & Welsb. 300; 4 Moo. & P. 676; 8 
L. J. O. 8S. C. P. 257; 130 E.R. 1479. 

«lnnotations :—Distd. Hutton v. Upfill (1850), 2 H. L. Cas. 
674. Refd. Doubleday v. Muskett (1830), 7 Bing. 110; 
Wood v. Argyll (1844), 6 Man, & G. 928; Bright v. 
Hutton, Hutton v. Bright, Re Joint-Stock Companics 
Winding-up Acts, 1848 & 1849, Re Direct Birmingham, 
Oxford, Reading & Brighton Ry. (1852), 16 Jur. 695; 
Galvanized Iron Co. v. Westoby (1852), 8 Exch. 17; 
Collingwood v. Borkeley (1863), 15 C. B. N. S. 145. 
Mentd. Woolmer v. Toby (1847), 11 Jur. 426; London & 
Continental Assce. Soc. v. Redgrave (1858), 4 C. B. N.S. 
524; Howbeach Coal Co. v. Teague (1860), 5 H. & N. 
151; Ornamental Pyrographic Woodwork Co. v. Brown 
(1863), 2 New Rep. 81; North Stafford Steel, etc., Co. 
v. Ward (1868), L. R. 3 Exch. 172. 

194, -.|—-EDMUNDSON v. THOMPSON & 
BLAKEY, No. 120, ante. 
chased the scrip of a mining co. originated in fraud, 
& had attended one meeting of the co. ; but they 
never signed the partnership deed, were innocent 
of the fraud, & transferred their scrip before 
pitf. commenced an action for goods furnished to 

















to whom the representsetion [s made 
of letters from one of the alleged 
members of the firm, written on paper 


on which the names of such members 
are printed, in answer to lettera from 
such persons, is prima facie evidence’ S.C. 
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the co. after defts. had purchased their scrip :— 

Held: they were liable—Enuis v. ScHMOECK 

(1829), 5 Bing. 521; 3 Moo. & P. 220; 7 L. J. 

0.8. C. P. 231; 130 E. R. 1163. 

Annotation :—Mentd. Henderson v. Royal British Bank, 
Wilson v. Royal British Bank (1857), 3 Jur. N.S. 111. 

196. —— -|—Where pltf. sued the mem- 
bers of a joint stock co. for goods sold & delivered, 

& the defence was, that he was himself a member 

of the co. :—Held: his own letters, in which he 

spoke of himself as a member, were evidence to 
show that he was a member, although it was 
provided by the partnership deed, that none 
should be members who did not exccute the deed 

& it did not appear that pltf. had executed it.— 

ILIARVEY v. Kay (1829),9 B. & C. 856; 7 L. 3.0.8. 

K. B. 167; 109 E. R. 1382, 

197. -|—The prospectus of a mining 
co. stated the proposed amount of capital, the 
number of shares, & the times & mode in which the 
calls upon the shares subscribed for were to be 
paid up. The shares were subscribed for & 
appropriated, but the calls were not paid up as the 
prospectus directed. Deft., a shareholder, at- 
tended occasionally at the office & meetings of the 
co., & had means of ascertaining that the calls 
were not paid though the report of the directors 
represented that they were :—Held: sufficient 
evidence upon which a jury might conclude that 
deft. had authorised the directors to go on with 
the co., without the calls having been paid up, 
é& he was liable, as a partner in the concern, upon 
the contracts entered into by them.—STEIGEN- 
BERGER v. CARR (1841), 3 Man. & G. 191; 3 Scott, 
N. R. 466; 10L. J.C. P. 253; 1838 i. R. 1111. 

198. Injunction against party holding himself 
out—-Exposure of firm to risk & Hability.)—A 
dealer in cycles having advertised his goods in a 
manner which satisfied the ct. that he intended the 
public to believe that the proprietors of The Times 
newspaper were either the vendors, for whom he 
acted as manager, or partners or in some way 
responsibly connected with the sale of Times 
evcles :—JIeld: on the authority of Routh v. 
Webster (1847), 10 Beav. 561, as pltfs., the pro- 
prietors of The Times, were exposed to some risk 
& liability by the unauthorised use of the name of 
their newspaper by deft., & as there was a reason- 
able probability of The Times being exposed to 
litigation, & possibly being made responsible, had 
pltfs. not taken steps to disconnect the name of 
their newspaper from the advertisement & cir- 
culars issued by deft., an interim injunction ought 
to be granted restraining deft. from in any way 
representing that the cycles offered by him for 
sale were in fact offered for sale by pltfs. or that he 
was carrying on business as a department of The 
Times, or in any way holding out The Times to 
be the owners of or connected with his business.— 
WALTER v. ASHTON, [1902] 2 Ch. 282; 71 lL. J. 
yin 839; 87 L. T. 196; 51 W.R.1381;18 T. L. RB. 

45. 

Annotations :—Consd. Wertheimer v. Stewart, Cooper 
(1906), 23 R. P. CG, 481; Harrods v. Harrod (1924), 40 
T. L. R..195; Motor Manufacturers & Traders Soc. 
”. Motor Manufacturers, etc. Insce., [1925] 1 Ch. 675. 
Refd. Clerk v. Motor Car Co. (1905), & Ford (1905), 49 

Sol. Jo. 418; Dutton Masscy (Liverpool) v. Dutton 

Massey (1923), 40 R. P. C. 413. 














SuB-SEcT. 4..——By WuHom LIABILITY ENFORCEABLE. 
199. Person to whom representation made— 
Representation by quasi partner under mistaken 


that A. & B. constitute thé-said firm. 
—McDONALD v. GILBERT (1889), 16 
R. 700.—CAN. 
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Sect. 6.—-Holding oui as partner: Sub-sects. 4, 5 
6. Part III. Sect. 1: Sub-sects. 1 & 2.) 


belief..—A. pays money for shares in a mine to 
B., describing himself as treasurer of the mine, 
& receives from persons calling themselves 
directors, a memorandum purporting that A. 
is a proprietor of shares, & that his name is 
entered in the cost book. A. in writing, & in 
conversation, acknowledges himself to be a share- 
holder & receives money from B. as treasurer, 
on account of supposed profits, but no deed is 
executed, nor is there an assignment of any interest 
in the mine from the lessee thereof :—Held: A. 
was not liable for supplies furnished the mine, 
unless furnished on his credit.—VICE v. ANSON 
(Lapy) (1827), 7 B. & C. 409; 3C. & P. 19; 
1 Man. & Ry. K. B. 118; Mood. & M. 96; 6 
L. J.O.S. K. B. 24; 108 E.R. 776. 

Annotations ;—Distd. Braithwaite v. Skofield (1829), 9 B. 

& C. 401. Consd. Dickinson v. Valpy (1829), 5 Man. & 
hy. K. B. 126. Distd. Ellis v. Schmocck (1829), 3 Moo. 
& bP. 220. Apld. Pitchford v. Davis (1839), 5 M. & W. 2. 
Distd. Owen v. Van Uster (1850), 10 C. B. 318; Stcigen- 

berger v. Carr (1841), 3 Man. & G. 191; Vivian v. Mowatt 

(1847), 8 L. T. O. S. 480. Refd. Re Megevand, Lz p. 

elhasse (1878), 47 L. J. Bey. 65. 

200. Acting on representation.]—DIcKIN- 
SON v. VALPY, No. 546, post. 

201. J—S. & others carried on 
business under the name of the ‘‘Plas Madoc 
Colliery Co.” §. withdrew from the firm, which 
aiterwards became indebted to C.,no notice having 
been given to C. or the public of S.’s withdrawing : 
—Held: S. was not liable for the debt, there 
being no sufficient evidence that he had ever, while 
a partner, represented himself as such to C., 
or appeared so publicly in that character that C. 
must have been presumed to know of it.—CARTER 
v. WHALLEY (1830), 1 B. & Ad. 11; L. & Welsb. 
297; 8L. J.O.S. K. BK. 840; 109 E. R. 691. 
re eam :~Consd. Anderson v. Weston (1840), 8 Scott, 


202. -]—To charge deft. with lia- 
bility as a partner on the ground of representa- 
tion of himself as a partner, it must be proved 
either that he has represented himself as a partner 
to pltf., or has made such a public representation 
of himself in that character as to lead the jury 
to conclude that pltf., knowing of that representa- 
tion, & believing deft. to be a partner, gave him 

















PARTNERSHIP. 


credit under that belief.—-ForRD v. WHITMARSH 
(1840), H. & W. 63. 

2038. ——- ———.]—-EDMUNDsON v. THOMPSON 
& BLAKEY, No. 120, ante. 

204. Effect of knowledge that person held out 
is not partner..—ALpDERSON v. Pore (1808), 1 
Camp. 404, n.; 170 EH. BR. 1001, N. P. . 

205. .|—A party is liable on a promissory 
note made in the name of the firm in which he 
had been a partner, though it was drawn after 
the dissolution of the partnership, he having 
suffered his name to continue in the firm although 
pltf. knew the facts at the time when he took the 
note.—-BROWN v. LEONARD (1816), 2 Chit. 120. 





SuB-sEct. 5.—RETIRED AND DECEASED 
PARTNERS. 
Liability of retired partner.|—Sce Part IV., Scct. 
2, sub-sect. 3, B., post. 
Liability of deceased partner.J—Sce Part IV., 
Sect. 2, sub-sect. 3, C,, 


SuB-sEcT. 6.—HNFORCEMENT OF LIABILITY OF 
PERSON HELD ouT ok HOLDING HIMSELF OUT. 


206. Judgment against firm—Execution against 
alleged partner—lIssue to determine Hability— 
R.S.C., Ord. 48a, r. 8.]—In an action against deft. 
firm, appearance was entered by one yerson as 
having been sued in the firm’s name. J udgment 
was entered against the firm, & pltf. applied for 
a summons under above rule, to determine whether 
another person was liable to have execution issued 
against him on the judgment :—Held: an order 
for an issue, in which the question should be 
whether that person ‘‘ was or had held himself 
out as a partner in deft. firm.” was rightly made. 
—Davis v. HyMAn & Co., [1903] 1 K. B. 854 ; 
72 L. J. K. B. 426; 88 L. I. 284; 197. Lh. 
348; 51 W. Rh. 598, C. A. 
res Cote :-—Expld. Weir v. McVicar (1925), 94 L. J. K. B. 


Bankruptcy of ostensible partners—Firm assets 
treated as joint estate.|—Sec Bankruptcy, Vol. 
IV., pp. 429, 430, Nos. 3878, 3882. 


Part I11—Creation and Duration of Partnership. 


Srct. 1.—LEGALITY OF PARTNERSHIP. 
SUB-SECT. 1.—WHAT PARTNERSHIPS ARE LEGAL. 


207. Partnership in profits of public office.|— 
(1) Where a personal office or employment is 
prone with the partnership funds for the 

enefit of the partnership, the partner in whose 
name it is purchased is not necessarily a trustee of 
the profits of the office for the other partners, after 
the term of partnership has expired. (2) Emolu- 
ments derived from an office held by one partner 
not to be considered partnership property, unless 
expressly mentioned in the partnership arts.— 
=v. RICHARDS (1835), 1 Y. & C. Bx. 351; 

41. J. Ex. Hq. 49; 160 I. R. 143. 


PART Il. SECT. 6, SUB-SECT. 6. 646.—CAN. 


f. Application of Division Courts Act 
—TZ'n persona holding out.}—Re Youna 
v. PARKER & Co. (1888), 12 P. R. 


PART Ul. SECT. 1, SUB-SECT. 1. 
_. Civil servant & Government con- 
tractor.}—Pitf., a civil servant, while 





208. .|—A., an attorney, holding the 
offices of clerk of the peace, clerk to the magistrates, 
clerk to the comrs. of land & assessed taxes, clerk 
to the comrs. of sewers, clerk to the deputy- 
lieutenants, steward of certain manors, coroner 
for a liberty, secretary to a Conservative assocn., 
& secretary to a polling district assocn., entered 
into arts. of partnership with B., by which, after 
reciting that A. carried on the business of an 
attorney at, etc., & held many offices, clerkships, 
& stewardships of manors, & that it had been 
agreed that B. should enter into partnership with 
A. ‘‘in the said business, & in the emoluments of 
the said offices, clerkships, & stewardships,’’ upon 
the terms, thereinafter expressed, it was agreed 


supervising the proper performance by 
a govt. contractor of the work con: 
tracted for, entered into an agreemcnt 
of partnership with the contractor, 
whereby he was to receive a share in 


Part IIJ.—CREATION AND DURATION oF PARTNERSHIP. 


that they should enter into partnership for twenty 
years & that “all the profits & emoluments 
arising from the said offices, clerkships, & steward- 
ships, held by A., as also all such offices, clerkships, 
& stewardships as should be held by either of 
them the said A. & B. during the partnership, 
should be considered as partnership property, & be 
distributable accordingly”; & the arts. con- 
tained this further provision: ‘ that if A. should 
die during the term, then, if & during such period 
or periods as, it should happen that no son of A. 
should be a partner in the said business, B. should 
be interested in one moiety of the said partnership 
business, & the exors. or administrators of A. 
should be entitled to the prone of the remaining 
moiety thereof, to be applied by them as part of 
his personal estate’ :—Held: the contract was 
not void, as being a contract for the sale of an 
office, either within Sale of Offices Act, 1552 
(c. 16), or within Sale of Offices Act, 1809 (c. 126), 
& that the latter clause was no violation of the 
22 Geo. 2, c. 46, 5. 11.—STERRY v. CLIFTON (1850), 
90. B. 110; 4 New Mag. Cas. 114; 19 L. J.C. P. 
237; 14 L. T. O. 8. 488; 14 J. P. 274; 14 Jur. 
312; 137 EB. R. 884. 

aa adele :—Mentd. Pugh v. Carttar (1851), 17 L. T. O. S, 


209. Partnership giving all profits to one 
partner—On payment of annuity to other partner.] 
— AUBIN v. HOLT, No. 1452, post. 

210. Partnership in blockade runaing.]—A con- 
tract of partnership in blockade running is not 
contrary to the municipal law of this country.— 
Re GRAZEBROOK, Ex p. CHAVASSE (1865), 4 De 
G. J. & Sm. 655; 6 New Rep. 6; 34 L. J. Bey. 
17; 12 L. T. 249; 11 Jur. N.S. 400; 13 W. KR. 
627; 2 Mar. L. C. 197; 46 EF. R. 1072, L. C. 
Annolations :—Mentd. The Helen (1865), L. R. LA. & BE. 1; 

Austin Friars Steam Shipping Co. v. Strack, [1905] 2 

K. B, 315; Caine v. Palaco Steam Shipping Co., [1907] 

1 K. B. 670. 

Association of more than twenty persons.]— 
See COMPANIES, Vol. IX., pp. 72, 73, 74, 75, Nos. 
255-258, 264-271. 

Banking partnerships.|—See BANKERS, Vol. III., 
pp. 1389, 140, Nos. 124, 125; Companigs, Vol. X., 
p. 1211, No. 8570. 

Betting partnerships.|—See Gamina & WAGER- 
ina, Vol. XXV., p. 413, Nos. 162-164. 

Friendly societies.|—See FRIENDLY SOCIETIES, 
Vol. XXV., pp. 290, 291, Nos. 10-17. 

Insurance partnerships.|—See INSURANCE, Vol. 
XXIX., pp. 429, 480, Nos, 3341-3348 ; COMPANIES, 
Vol, IX., p. 74, Nos. 265, 266. 

Loan _ societies.|—See CompaNigs, Vol. X., p. 
1211, No. 8572; Loan Socieries, Vol. XXXIL., 
p. 556, Nos. 2, 3. 

Mutual insurance associations.] — See InsuR- 
ANCE, Vol. XXIX., pp. 430, 481, Nos. 8350-3352. 
Partnerships assuming corporate character. 
See CoMpANnigEs, Vol. X., pp. 1209-1211, Nos. 

8558-8566. 

Partnerships having stock transferable at will.]— 
See COMPANIES, Vol. X., p. 1211, Nos. 8568, 8569. 

Pawnbroking partnerships.|— See Pawns & 
PLEDGES. 

Solicitor’s partnerships.}|—See SoLicrTors. 

Trading associations.|—See Trapp & TRADE 
UNIONS. 

Alien partnerships trading with enemy.]—Scee 
ALIEns, Vol. IL., pp. 162, 164, 170, 172, 177, 183, 
Nos. 330, 342, 385, 389, 415, 416, 461. 


any profit under the contract :—eld : h. Medical 
the contract was Ca cS OBLE v. cary.j]-—&., a 1 
MADDIBON (1912), 12 8. R. N. 8. W.  tioner, & W. ana 


actitioner & 
censed medical practi- 
othecary, pure. 
eft.’3 practice as a 
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SUB-SECT. 2.—EFFECT oF ILLEGALITY. 


211. General rule—Partnership void.]|—Where 
parties enter into a contract of partnership in 
violation of the law, it is void, & will confer no 
tight on either party as against the other.—ARM- 
STRONG v. LEWIS (1834), 2 Or. & M. 274; 4 Moo. 
&S.1; 3L. J. Hx. 359; 149 HE. R. 763, Dx. Ch. 
Annotaions :-—Consd. Gordon v. Howden (1845), 12 Cl. & 

Fin. 237. Mentd. Clayton v. Nugent ise), 1 Coll. 362; 

Cundell ». Dawson (1847), 17 L. J. O. P. 311; King ». 

Simmonds (1848), 1 H. L. Cas. 754; Ritchio v. Smith 

ioe 6 C. B. 462; Barton v. Muir (1874), L. R. 6 PLC. 


212, —— Unlicenced theatre.|—No play 
can lawfully be acted for hire, gain, or reward, 
within twenty miles of London, without the 
authority of letters patent from the King, or of a 
licence from the Lord Chamberlain; & no such 
letters patent or licence can be granted so as to 
authorise the performance of plays at any place, 
except within the city or liberties of Westminster, 
or where the King may happen to reside. An 
agreement therefore, for a partnership in acting 
plays at a theatre situate within twenty miles of 
London, but not within the city or libertics of 
Westminster, or in the place of the King’s resi- 
dence, is one to which the ct. will not give effect.— 
EWING v. OSBALDISTON (1837), 2 My. & Cr. 53; 
Donnelly, 179; 6L.J.M.C.1387; 61. J. Ch. 161; 
1 Jur. 50; 40 H.R. 561, L. C. 

Annotations :—Mentd. Levy v. Yates (1838), 8 Ad. & El. 
roel j Fy danas Ironworks v. Wickens (1867-8), L. It. 
213. Court will refuse recognition—Of partner- 

ship—& rights of parties..—If a partnership be 

clearly illegal the cts. will not recognise it or 
enforce any rights which the supposed partners 
would otherwise have (McCaRrDIg£, J.).—JEFFREY 

v. BAMFORD, [1921] 2 K. B. 351; 90 L. J. K. B. 

aa ; 125 L. T. 348; 37 T. L. R. 601; 65 Sol. Jo. 

Annotations :—Refd. Honshall v. Porter, [1923] 2 K. B. 
193. Mentd. Maskell v. Hill, [1921] 3 K. B. 157. 

214. Whether legal proceedings maintainable. |— 
Cousins v. SmitH, No. 1367, post. 

215. Action for goods sold—Breach of 
revenue regulations.]—An action cannot be main- 
tained by several partners for goods sold by one 
of them living in Guernsey, & packed by him in a 
particular manner for the purpose of smuggling, 
though the other partners, who resided in Iingland, 
knew nothing of the sale; for it is a contract by 
subjects of this country made in contravention of 
the laws; & this case must be considered in the 
same light as if all the partners lived in England.— 
Biacs v. LAWRENCE (1789), 3 Term Rep. 454; 


100 EB. R. 6738. 

Annotations :—Refd. Jeffrey v. Bamford, [1921] 2 K. B. 351. 
Mentd. Clugas v. Penaluna (1791), 4 Term Rep. 466; 
Ne eee v. Tenant (1796), 1 Bos. & P. 551; Baucrman 
v. denius (1798), 7 Term Rep. 663; Fairlie v, Hastings 
(1804), 10 Ves. 123; SenCETE v. Temple (1813), 5 Taunt. 
181; Langton ». Hughes (1813), 1 M. & 8. 593; Bethain 

v. Benson (1818), Gow, 45; Goss v. Watlington (1821), 3 

rod, . 132; Clifford v. Burton (1823) 

CG. P. 16; Pellecat v. Angell (1835), 2 Cr. M. & I. : 

Wharton v. Wright (1845), 1 New Pract. Cas. 296; Abbot 
v. Rogers (1855), 16 C. B. 277; Kaufman v. Gerson, 
[1903] 2 K. B. 14. 

216. : ——.|—A., b., C., D., & i., 
carried on trade in partnership, as distillers, & O. 
alone carried. on the business of a retail dealer in 
spirits, within two miles of the distillery, contrary 
to the 4 Geo. 4, c. 94, ss. 132, 133, & his name was 
not inserted as one of the partners in the distillery 
in the excise book, or licence, as required by the 
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Sect. 1.—Legality of partnership: Sub-sect. 2. Sect. 
2: Sub-sects. 1, 2,8, 4,5& 6. Sect. 3: ~* 
sect. 1.] 


Excise Licences Act, 1825 (c. 81), s. 7:—Held: 
these being mere revenue regulations, the breach 
of them by one of the partners, with the knowledge 
of the others, did not render the trade carried on 
by the five so illegal as to deprive them of the right 
to recover the price of spirits sold by then, or for 
the breach of a guarantee for the due accounting 
of an agent, to whom they had consigned the 
spirits for sale—Brown v. DUNCAN (1829), 10 
B. & C. 98; 5 Man. & Ry. K. B. 114; L. & 
Welsb. 91; 8L. 7.0.8. K. B. 60; 109 B. R. 385. 


Annotations :—Mentd. Forster v. Taylor (1834), 5 B. & Ad. 
857; Cope v. Rowlands (1836), 2M. & W. 149; Balle 
¢. Harris (1849), 12 Q. B. 905; Taylor v. Crowland Gas 
oe a aaa 10 Exch. 293 Brightman v. Tate, [1919] 


—— ——.|—-See,_ generally, Contract, Vol. 
XIAIL., pp. 275, 276, Nos. 2248-2258. 
217. ——— Recovery of money paid.|—Plitt. & 


deft. entered into an agreement to become equal 
sharers in the profits to be derived from acting 
operas & ballets in an unlicenced theatre of dcft.’s. 
Pitf. having advanced sums for dresses, & for the 
conveyance of dancers to the theatre, at the 
request of deft.:—Held: pltf. could not recover 
the sums so paid; on the ground that a contract 
made in contravention of the provisions of a 
statute cannot be made the subject of an action.— 
DE BEanNis v. ARMISTEAD (1833), 10 Bing. 107; 
3 Moo. & S. 511; 21.I5.C. P. 214; 131 E. R. 846. 
Annotations :—Refd. Ewing v. Osbaldiston (1837), 2 My. & 
Cr. 53. Mentd. M‘Callan v. Mortimer (1842), 9 M. & W. 
636; Pidgeon v. Burslem (1849), 3 Exch. 465; Wigan v. 
Strange (1865), L. R. 1 C. P. 175; Brightman v. Tato, 
[1919] 1 K. B. 463. 
Right to prove in bankruptcy of debtor.] —Sce 
BANKRUPTCY, Vol. IV., p. 311, Nos. 2907, 2909. 
Betting partnership.|—Sce Gaminac & WAGER- 
wes Vol. XXYV., pp. 399, 413, 414, Nos. 46, 165- 
Iilegal companies.'—-See Companies, Vol. X., 
pp. 1212, 1218, 1214, Nos. 8575-8591. 
Pawnbroking partnership.) —- See 
PLEDGEs. 
Stock Exchange transactions.|—Sce Stock Ex- 
CHANGE. 
Whether illegality must be pleaded.|— See Con- 
TRACT, Vol. XII., pp. 302, 303, Nos. 2494-2497. 
Right to account.|—-See Part V., Sect. 13, sub- 
sect. 5, I. (b), post. 


PAWNS & 


SECT. 2.—PERSONAL CAPACITY. 
SuB-SEcT. 1.—ALIENS, 

See ALIENS, Vol. 1I., pp. 140, 142, 143, 144, 
148, 149, 155, 154, 160, Nos. 152, 166-168, 174, 
175, 188, 186, 212, 217, 245-247, 304-306, & 
SUPPLEMENT. 

Trading with the enemy.|—See ALIENS, Vol. JI., 
pp. 162, 164, 170, 171, 172, 177, 183, Nos. 330, 
342, 385, 389, 415, 416, 461. 


SUB-SECT. 2.—CLERGYMEN. 


See, generally, EccLEstastTicat, LAw, Vol. XIX. 
p. 865, Nos. 1824-1828. 7 


Banking parthership.]|—See BANKERS, Vol. . 
p. 189, Nos. 121, ihe ol. IiI., 


PART III. SECT. 2, SUB-SECT. 4. 
k. General rule.-——Woops v. Woops 


(1883), 3 Man. L. R. 33.—CAN. 


l. Effect of attaini orit r- ILLIKEN (1845), 8 I. Eq. R. 16.— 
mation of contract Bul” VE Wen . 


PARTNERSHIP. 


Sus-sEctT. 8.—CoNnvicrs. 
See Forfeiture Act, 1870 (c. 23), ss. 12, 21. 


SuB-SECT. 4.—INFANTS. 


See, generally, INFANTS, Vol. XXVIII., pp. 142 
et seq. 

218. General rule—Infant may be a partner.|— 
(1) An infant partner is not a dehtor for goods 
supplied to his firm; judgment should therefore 
be entered either against the firm excepting the 
infant, or against the adult members alone. 

(2) There is nothing to prevent an infant 
trading or becoming partner with a trader, & until 
his contract of partnership be disaffirmed he is a 
member of the trading firm. Though the infant 
cannot contract debts by such trading the adult 
partner is entitled to insist that the partnership 
assets shall be applied in payment of the liabilities 
of the partnership, & that until these are provided 
for, no part of them shall be received by the infant 
partner; &, if the proper steps are taken, this 
right of the adult partner can be made available 
for the benefit of the creditors —LoveLL & 
CHRISTMAS v. BEAUCHAMP, [1894] A. C. 607; 63 
L. J. Q. B. 802; 71 I. T. 587; 43 W. R. 129; 11 
R. 45; sub nom. Re BEAUCHAMP BROTHERS, Ex p. 
BEAUCHAMP, 10 T. L. R. 682, H. L. 

Annotations :—As to (1) Apld. Re A. & M., [1926] Ch. 274. 
Refd. Re Low, Ex p. Gibson (1895), 72 L. T. 450; Re 
Handford, Ex p. Handford (1899), 68 L. J. Q. B. 386; 
Leslie vy. Shoill, [1914] 3 K. B. 607; Hawkins & Sunder- 
land ». Duché (1921), 90 L. J. K. B. 913; He Debtors 
(No. 807 of 1922), Hz p. Debtor (1922), 92 L. J. Ch. 120. 
a 4 (2) Refd. Hawkins & Sunderland v. Duché (1921), 90 


» J. K. B. 913. Generally, Refd. Fe Farnham (No. 1) 
reel 3 Mans. 109. Mentd. Re Debtor, [1922] 2 K. B. 


219, ——- .|—There is nothing in English 
law which disables an infant from being a partner 
(McCaRDIE, J.).—HAWKINS & SUNDERLAND v. 
DucHé & Sons (1921), as reported in 90 L. J. 
K. B. 9138; 125 L. T. 671; 37 T. L. KR. 748; 
[1921] B. & C. R. 178. 

Annotation :—Mentd. Re Shaer (1926), 42 T. L. R. 620. 

220. Effect of attaining majority——-Duty to 
notify disaffirmance.]—Where an infant held him- 
self out as in partnership with S., & continued to 
act as such till within a short period of his coming 
of age; but there was no proof of his doling any 
act as a partner after twenty-one :—Held: it was 
his duty to notify his disaffirmance of the partner- 
ship on arriving at twenty-one; & as he had 
neglected to do so. he was responsible to persons 
who had trusted S. with goods, subsequently to 
the infant’s attaining twenty-one, on the credit 
of the partnership.—GoopnE v. Harrison (1821), 
5 B. & Ald. 147; 106 E. R. 1147. 

Annotation «Cone. Stikoman v. Dawson (1847), 1 De G. 





221. Liability in bankruptcy.]-—B., a minor, 
living with A., his father, takes an active part in 
his father’s business, who puts his son’s name over 
his door in conjunction with his own. The father, 
without any authority from his son, enters into 
an agreement with C. to become a partner with 
him in a separate trade, & signs this agreement in 
his son’s name, as well as that of himself. After 
B. becomes of age, a joint flat is issued against 
A., B., & C., upon a debt contracted with that 
firm before B. attained his majority; & the only 
evidence to prove that B. was a partner with C. 
is, the agreement signed by the father, & the fact 


erformance by infant.}—MILLIKEN v. 
IR 
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of B.’s name appearing over his father’s door, but 
not over the door of C. :—Held: B. was not pre- 
cluded, under these circumstances, from petition- 
ing to annul the fiat on the ground of infancy.— 
Re Lees, SMITH & LeEs, Ex p. ES, Ex p. 
HEATHERLY (1836), 1 Deac. 705, Ct. of R. 

Right to recover money paid.J—See INFANTS, 
Vol. XXVIII., pp. 163, 164, Nos. 203-208. 


SUB-SECT. 5.—LUNATICS. 


See, generally, LuNATics, Vol. XXXIII., pp. 
128, 129, 130, 181, Nos. 47-71. 


SUB-SECT. 6.—MARRIED WOMEN. 

See Married Women’s Property Act, 1882, 
(c. 75), 8. 1. 

222. Capacity to contract during coverture — 
Wife living apart—Advance of money for joint 
adventure— Right of husband to profits.)—A 
married woman, living in trade without the inter- 
ference of her husband, residing in a different part 
of the kingdom, advanced money for the purchase 
of a share in the lottery; upon an agreement 
with pltf., that half should be considered a loan to 
him; & they should be jointly concerned in the 
adventure :—Held: the money belonging to the 
husband, the produce was his; & the bill was 
dismissed.—LAMPHIR v. CREED (1803), 8 Ves. 
599; 32 E. R. 488. 

Aon -—Distd. Haddon v. Fladgate (1858), 1 Sw. & 


——-.]—See, generally, LiusBAND & WIFE, Vol. 
XXVII., pp. 178 et seq. 

Capacity to sue or be sued.|—WSee, generally, 
HusBanD & Wirr, Vol. XXVII., pp. 248, 249, 
Nos. 2181-2160. 

Separate trading by wife.|—Sce, generally, Iius- 
rane & WIFE, Vol. XXVII., pp. 89-91, Nos. 693— 

Liability of wife during coverture—Effect of 
restraint on anticipation.]|—Sce HusBAND & WIFR, 
Vol. XXVIL., pp. 120, 121, 122, Nos. 966-982. 

Liability to bankruptcy laws.]—-See, generally, 
aoe Vol. IV., pp. 31, 32, 33, Nos. 251- 

(4. 


SEcT. 3.—EVIDENCE OF FORMATION. 
SUB-sEcT. 1.—IN GENERAL. 


223. Draft articles—Followed by performance.] 
—A draft of arts. of partnership, together with a 
stated account, & the payment of money by the 
acting partner to the others, held to be sufficient 
evidence of the partnership, whereupon to ground 
a decree for an account.—WortTs v. PERN (1707), 
3 Bro. Parl. Cas. 548; 1 BE. R. 1490, H. L. 

224. -]—(1) Where partners, who are 
So under contract for a fixed period, there being no 
Specific power by the contract to dissolve, so 








PART III. SECT. 8, SUB-SECT. 1. 


m. General rule.J—A parencrelep 
cannot be established by the evidence 
of the partners & their private com- 
Munications, the fact must be proved 
aliunio.—O’DONNELL v. O'DONNELL 
sell 5 Nfid. I. R. 169.—NFLD. 

i. Agreement for partnership— 
When not acted on.}—In an action for 
breach of a partnership agreement : — 
Held: as the evidence showed a 
Partnership for a term wae contem- 


Plated, & no term was fixed, pltf. 
was properly non-sulted on the ground 
that there was uo evidence of a com- 
ettyst agreement.—MAGNUS v. Moss ° 
1903), 3 S. R. N. 8S. W. 

N.S. W. W. N. 252.—AUS. 


i. -——_ ——. 


22 — DARLING : 
BRLLHOUSE (1860), 19 U. C. Rh. 268.— 
CAN. 

226 iii. ———- —— 


| ARBUTT 0. 
MARSHALL (Sask.) (1911), 17 W. L. R. 
285.—OAN. 
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conduct themselves that mutual confidence is 
impossible, the ct. will, of its own authority, dis- 
solve the partnership against the will of one of the 
partners. 

(2) The partnership had been carried on for 
some time. I1t was contended for pltf., firstly, 
that there were no written terms, & that it was a 
partnership at will. Deft. referred to a memo- 
randum in writing prepared by pltf. & sent to 
deft. for approval, but never signed; & upon the 
terms therein expressed the partners had acted. 
One of the terms was that the partnership was to 
be for seven years. The ct. held that the partners 
had treated the memorandum as the basis of their 
partnership & were bound by it.—BAxTER v. 
West (1860), 1 Drew. & Sm. 173; 62 E. R. 344. 

225. When no performance.|—E. experi- 
mented in sewage, B. in yeast, & W. supplied 
both of them with money for the purpose. The 
three traded ostensibly as partners. under the 
various names of ‘'S. & co.,’” ‘‘W. & co.,”’ & 
‘““H. & co.,” & ultimately under that of “ H., B., 
KEK. & co.” Prior to 1869, the terms of the osten- 
sible partnership subsisted in parol only, the two 
businesses being speculative & hazardous; but 
in 1869, success in the yeast manufacture appearing 
to have been at last obtained, a draft deed of 
partnership was prepared, but before its cxecution 
a rupture occurred among the partners or intending 
partners, & the deed remained unexecuted. B. & 
W. expelled pitf. E. forcibly from the premises, & 
subsequently took out a patent for the yeast 
invention in their own names. H. filed his bill 
claiming to be restored to the partnership & to 
have the benefit of the patent, an injunction, & 
account. It was proved by the evidence that no 
yeast had ever been sold :-—leld: these circum- 
stances showed no partnership between pltf. HE. & 
defts. W. & B.—ELuIs v. WARD (1872), 21 W. Rh. 
100. 

226. Agreement for partnership — When not 
acted on.]|—Defts. agreed with pltf. to remunerate 
him ‘‘ in the event of their taking into partnership ”’ 
one M., introduced by piltf Defts. afterwards 
entered into a written agreement with M., by 
which it was agreed that they should enter into 
partnership, as & from a specified future day, 
when a formal deed of partnership should be 
executed, carrying out the terms of the agreement. 
This agreement recognised & adopted the agree- 
ment between pltf. & defts. No partnership deed 
was ever executed, nor did M. ever in fact act as 
a partner of defts.:—Held: (1) the agreement 
between M. & defts. did not constitute a present 
partnership ; (2) there was evidence of a “* taking 
into partnership ’”’ within the meaning of the 
agreement between pltf. & defts., so as to entitle 
pitf. to his commission.._—_HARRIS v. PETHERICK 
(1878), 39 L. T. 543. 

227. ——— All terms not agreed.}|—A. & B. 
agreed to take OC. into partnership at a future 
date, the agreement required by both sides to be 
drawn up by solrs. The parties had not con- 
sidered, & could not afterwards agree upon several 
terms of the intended partnership :—Held: there 





n. ——— Partnership not intended.j)— 
KELiy, Dovua.as & Co., LTD. v. SAYLE 
(1914), 19 B. C. R. 93.—CAN. 

; Nat executed—-Though acted 
on.j—~Where a partnership agreement 





686; 20 

has been entered into & acted upon 
v the fact that a written document. 
embodying the terms of the agreement 
had never been executed, will not 
invalidate it—LANDRY wv. KIRK (1917), 
50 N.S. R. 133.—CAN. : 


p. Act of partner as evitilence o 
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Sect. 8.—Evidence of formation: Sub-sects. 1 & 2, 
A.&B.; sub-sect. 3.) 


was no concluded agreement between the parties. 
aoa v. Best, SAXBY & Co. (1884), Cab. & 
al. 291. 

228. Advertisement of dissolution in London 
Gazette.|—-Partnership by a public declaration in 
an advertisement of dissolution. | 

The affidavits represent that these persons were 
apparent partners & declared themselves to the 
world as such ... I cannot possibly decide upon 
these affidavits, that there was no partnership 
(LoRD ELDON, C.).—Ea p. Martuews (1814), 3 
Ves. & B. 125; 35 E.R. 426, L. C. 

229. Conduct of partners—Holding out.]—H wx p. 
MarruEws, No. 228, ante. 

-|—See Part II., Sect. 6, ante. 

230. ——— Personal interest in partnership 

business.|—MaupsLay v. LE BLanc (1827), 2 


C. & P. 409, N. P. 

Annotations :-—Refd. Beale v. Mouls, Ekin & Hullmandel 
A bee ure 845; Newton v. Belcher (1848), 6 Ry. & 
Yan. Cas. 38. 


231. -}—— One who stipulates for a 
share of the clear profits of a particular adventure 
is, guoad third persons, a partner. A. & B., by a 
memorandum in writing, agreed, ‘‘ for services 
performed,’’ to allow C. a fourth share of the clear 
profits arising from a contract for the construction 
of a line of railway, & there was evidence to show 
that C. had acted upon the agreement, though not 
formally a party to it, & that he had to some 
extent interfered in the work :—Held: sufficient 
to show that C. was a partner in the transaction, 
quoad third persons.—HEYHOE v. BurRGE (1850), 
9 C. B. 481; 19 L. J. C. P. 243; 187 E. R. 960; 
sub nom. HEYHOE v. BuRGE, MARSE v. BURGE, 14 
L. T. O. S. 487. 


Annotations :—Consd. Hickman v. Cox (1857), 3 C. B. N.S. 
523. Refd. Bullen v. Sharp (1865), 12 Jur. N. S. 247. 


232. Residence at place of trading—In foreign 
country.|— Where the question is, whether A., who 
resides in England, is partner with B. who resides 
in Spain, it is not even primé facie evidence of the 
fact to show that B. has long traded at S. in Spain, 
under the firm of A. & B. & that A. for a long time 
resided there, & that there was no other person 
there of that name.—BuURGUE v. FIRMIN DE 
TASTET (1821), 3 Stark. 53, N. P. 

233. Act of partner as evidence of partnership 
—~Entry at custom house— Licenced premises.]|— 
An entry by A. at the custom house, in the name 
of A. B., & C., of premises for the keeping of beer 
for sale, is conclusive where the Crown is con- 
cerned, against A., as to his partnership with B. 
& C., but with respect to private persons it is 
merely prima facie evidence.—-ELLIS v. WATSON 
(1818), 2 Stark. 453, N. P. 

234. Party to private Act as subscriber.}— 
By a private Act to enable The Patent Rolling & 
Compressing Iron co. to purchase certain patents, 
& to sue & be sued, it was enacted, that, in all 
actions, etc., to be instituted or prosecuted against 
the co. ‘it shall be sufficient to state the name of 
the secretary or some one of the directors, or, 
where there shall be no secretary or director, then 
the name of some one of the shareholders for the 











partnership — Declaration of partner- 
Ship by one partner.}—In an action 
against two defts., where it is sought 
to charge them as partners, a declara- 


18 B. C. R. 230.—CAN. 

r. Sufficiency of ,proof.}—As to the 
sufficiency of proof of partnership, 
this may vary acco 


PARTNERSHIP. 


time being of the co., as the nominal deft. repre- 
senting the co. in such proceedings.” The Act 
contained further provisions for the reimburse- 
ment, etc., of shareholders who might be sued “ in 
any other manner than under the powers & 
authorities thereinbefore given”: & sect. 31 
enacted “that nothing therein contained should 
extend to incorporate the co., or to relieve or 
discharge the co., or any of the shareholders 
thereof, from any responsibility, duty, contract, 
or obligation whatever to which by law they then 
were or at any time thereafter might be subject or 
liable, either as between such co. & othcr parties, 
or as between the co. & any of the individual 
shareholders thereof & others, or as between them- 
selves, or in any manner whatever :—Held: the 
fact of deft. having been party to a contract for 
the procuring the Act, of his name appearing in 
the Act as a subscriber to the undertaking, & of 
his having afterwards executed a deed of settlement 
which recited that the co. was in operation was 
evidence whence the jury might reasonably infer 
that he was a partner in the concern from the 
commencement.—BEECH v. EYRE (1843), 5 Man. 
& G. 415; 6 Scott, N. R. 327; 1384 HB. R. 625 ; 
sub nom. BEACH v. Eyre, 12 L. J. C. P. 140. 

235. ——— Execution of deed of settlement— 
Reciting company in operation.]|—-BEEcH v. EYRE, 
No. 234, ante. 

236. Partnership articles & collateral bonds -— 
Executed on same date.|—Morison v. Moat, No. 
1580, post. 

Record of judicial proceedings.|—See EVIDENCE, 
Vol. XXTI., pp. 303, 311, Nos, 2928, 2929, 3029. 

ee of property.]|—Sce Part IT., Sect. 3, 
ante. 

Sharing gross returas.]— Sec Part II., Scct. 4, 
ante. 

Sharing profits.}—See Part II., Sect. 5, ante. 


SuB-SECT. 2.—NECESSITY FOR WRITING. 

A. Agreement not to be performed within a Yeur. 

Sec, generally, Contract, Vol. XII., pp. 118- 
125, Nos. 768-828. 

Contract within Statute of Frauds.|—Sec Con- 
TRACT, Vol. XII., p. 119, Nos. 770, 771. 
Effect of part performance.]—Sce, generally, 
CONTRACT, Vol. XII., pp. 168-171, Nos. 1233-1255. 


B. Partnership to Deal with Land. 


see Law of Property Act, 1925 (c. 20), ss. 40, 
0v0—V0. 

See, generally, LANDLORD & TENANT, Vol. XXX., 
pp. 375 et seqg.; SALE OF LAND. 

237. General rule— Writing not necessary.| — 
G., S., & B. were partners in trade under the firm 
of “ G.S. & B.” & the partnership assets comprised 
leaseholds. S. & B. agreed with G. to retire from 
the business & to assign their respective shares to 
him & B., signed & gave to G. the following 
memorandum: ‘ Rough draft. Memorandum 
from G. S. & B. This is to record that in con- 
sideration of G. or his exors. paying B. or his 
assigns the sum of £100 on Jan. 1, 1890, & the sum 





PART III. SECT. 8, SUB-SEOT. 2.—B. 
237 i. General rule — Writing nol 
necessar y.}—An agreement for partner- 


to the nature ship in land speculation need not be 


tion made by one is tnadmissible to of the demand & 

residence, of the in writing.—KILPaTRicK v. MacKay 

prove oe ee aber ee oe I parties—PoLLoK v, CUNARD (1843), (1878), 4 V. L. R. (Eq.) 28.—AUS. 
ap k B.) 408-0 80), - BR. 4N.B.R. (2 Kerr) 201.—CAN. 237 ii, —— ——.]—There may be 
oe - Parol agr _— y for an agreement of partnership ou 
: t. Parol eement Necessity f t of t hip without 
q. ——— Admission of partnershin.| corroboration.) —— SIMPSON v. TASKER- writing, ce Milas hae per that the 
—-DISHER v. DONKIN ), 24 Lrn. (Alta.), artnership is intended deal with 


(1913 
W. L. R. 955; 3 W. W. RB, 1008; 


SIMPSON GRAIN Co., 
| {1919) 3 W. W. R. 928.—CAN. 


and; & Stat. Frauds will not avail 
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of £100 on every Jan. 1 for the nine succeeding 

years B. agrees to withdraw from the firm of 

G. S. & B.” The parties intended that a more 

formal document should be prepared & signed by 

them respectively. In an action by G. to enforce 
specific performance of the above agreement :— 

Held: (1) the memorandum signed by B. was a 

sufficient acknowledgment by him in writing 

within the statute, for it meant that he should 
retire at once & implied that he should assign his 
share to G., & G. should indemnify him against 
the liabilitics of the partnership ; & as the memo- 
randum, fairly comprised all the material terms 
between the parties it was an enforceable contract 
within the statute notwithstanding that a more 
formal document was intended. (2) As there was 

no express agreement to assign the goodwill, G. 

had no right to continue to use the name of B. by 

carrying on business under the old partnership 

name.—Gray v. SMITH (1889), 43 Ch. D. 208; 

59 L. J. Ch. 145; 62 L. T. 335; 88 W. BR. 310; 6 

T. L. R. 109, C. A. 

Annotations :—As to (1) Refd. Re De Nicols, De Nicols v. 
Curlicr, [1900] 2 Ch. 410. 4s tu (2) Consd. Jennings ». 
Jennings, [1898] 1 Ch. 378. Distd. Burchell v. Wilde, 
[1900] 1 Ch, 551. Refd. Thynne v. Shove (1890), 45 
Ch. D. 577. 

238. Agreement to share _ profits—Subsequent 
memorandum in writing..—DALE v. HAMILTON, 
No. 44, ante. 

239. Marriage contract.}|——A Frenchman 
& Frenchwoman married in France without any 
express marriage contract so that according to 
the French law their rights as to property were 
subject to the law of community of goods. Subse- 
quently they came to England & acquired an 
English domicil, & the husband amassed a large 
fortune part of which he invested in real & lease- 
hold property here. He died in the lifetime of 
the wife, having purported to dispose of all his 
property by an English will. It having been held 
that as to movables the wife was entitled not- 
withstanding the change of domicil to a one-half 
share under the law of community of goods, the 
question arose whether she was entitled on the 
same footing to a share of the real & leasehold 
property :—Held: on the authority of Forster v. 
Iale, No. 43, ante, & Dale v. Hamilton, No. 44, 
ante, Stat. Frauds did not apply, inasmuch as this 
was in substance a contract for a partnership, & 
the property required for the purposes of the 
partnership was by operation of law held for those 
purposes ; therefore the real & leasehold property 
was subject to the community of gouods.—Re DE 
NicoLs, DE NICOLSs v. CURLIER, [1900] 2 Ch. 410; 
69 L. J. Ch. 680; 82 L. T. 840; 48 W. BR. 602; 
16T. L. R. 461; 44 Sol. Jo. 5738. 

———- Mining contract.]— Sce MuINgEs, Vol. 
XXXIV., p. 658, Nos. 576, 577. 

240. Agreement to continue partnership.]|—Two 
persons seised of freeholds agreed to carry on 
Jusiness in partnership upon the premises for 
fourteen years, & that if either died during that 





a8 a defence to an action to enforce 


sich an agreement.—MACKISsOCK 0. 540.—AUS. 

eo we eu a Ww. 4 
> o di ; ‘ ice chase from co 

60.—CAN for partnership 


a. Agreement to hold lease in 
ship—Mininy lease.|—A parol agree- 
ment to form w partnership in the 
leasehold of a mine is enforceable 
against the owner of the leasehold who 
4 one of the proposed partners.— 





ForD t. COMBER (1890), 16 V. L. R. 


ce. Partnership in specific land—Pur- 
mer.}—-An agreement 
whereby one of the 
ariner- artners acquires an interest in land 
feld by the other falls within Stat. 
}Frauds.—CAPORT ¥v. 
L. R. 71.—A 


Joint et dar a am tar *. 
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term, the survivor should purchase the freeholds 
at a stated price. The fourteen years having 
expired, they, by parol agreement, continued the 
partnership ‘*‘ on the old terms.”’ One afterwards 
died intestate :—Held: the stipulation as to pur- 
chase was binding, & the freeholds were converted 
into personal estate, & did not pass to the heir.— 
a v. Essex (1855), 20 Beav. 442; 52 EH. H. 
Annotations :—Consd. Hogg v. Hoge (1876), 35 L. T 


- 792, 
Apld. Cox v. Willoughby (1880), 13 Ch. D. 863. Mentd. 
Buckland v. Papillon (1866), 15 L. T. 378. 


241. Agreement to hold lease in partnership— 
Part performance—Admissibility of parol evidence.| 
—Isaacs v. Evans (1899), 16 T. L. KR. 118; 44 
Sol. Jo. 157. 


SUB-SECT. 3.—ADMISSIBILITY OF PAROL EVIDENCE. 
242. General rule—Parol evidence admissible.| 
—In an action against one of several members of a 
society established under a deed of co-partnership 
for goods supplied to the society, deft. may be 
proved to be a partner by parol evidence without 
producing the deed.—ALDERSON v. CLAY (1816), 1 
Stark. 405, N. P. 
Annotation :-—Refd. Dickinson v. Valpy (1829), 5 Man. & 

Ry. K. B. 126. 

243. Admissions by one partner.] — 
Where deft. is charged with a debt as partner in a 
mining co., but is not shown to have either con- 
tracted such debt personally, or represented him- 
self to pltf. as a partner, the fact of his having been 
partner may nevertheless be shown by evidence 
short of strict proof that he had executed a deed 
of co-partnership, or was legally interested in the 
mine. Admissions made by him, before or after 
the debt was incurred, may be evidence for this 
purpose.—RALPH v. HARVEY, RICHARDS v. HARVEY 
(1841),1Q. B. 845; 10L. J. Q. B. 3387; 113 KB. R. 
1355. 

244. —— .}-—Prisoner was convicted of 
embezzling the money of T. B. & others, who 
carried on business under the name of The Rother- 
ham Coal co., Limited. Some members of the co. 
were called directors, & others shareholders; the 
number of members had far exceeded twenty ; 
the name of the co. was over the door; the 
shares were transferable withuut the consent of 
the other shareholders; & a minute book for 
resolutions was kept. No register of shareholders 
was produced at the trial :—Held: partners in the 
co. might be proved to be such by parol evidence. 
——R. v. FRANKLAND (1863), Le. & Ca. 276; 1 New 
Rep. 375; 32 L. J. M. C. 69; 7L. T. 7993; 27 
J. P. 260; 9 Jur. N. S. 388; 11 W. R. 3463 9 
Cox, C. C. 273; 169 BH. R. 1304, C. C. BR. 


Annotations :—Refd. Jetfrey v. Bamford, [1921] 2 K. B. 
351. Mentd. R. v. Webb (1893), 9 T. L. IR. 199. 


245. As to date of commencement of partner- 
ship—Where no date fixed by agreement.|] — An 
attorney entered into a written contract, whereby 











tivo purposes, there being no part 
verformance to take it out of Stat. 
‘rauds, s. 4, is unenforceable.—Copy 
- porn (1909), 28 N. Z L. R. 565.— 


f. Agreement to hold licence in 
purtnership— Part performance — Ad- 
missibility of narol evidence. |---TILLEY v. 
CLEARY & HENDERSON (1887), 7 Nfld. 


IXON (1904), 6 
: L. R. 202.—NFLD. 


d. ee 
WARREN & MACDONALD t. GALLAGHER NIsBkT (1908), 27 N. % R. 783. PART III. SECT. 8, SUB-SECT. 3. 
(Alta.), [1921] 2 W. W. R. 346; 67 NZ. g. As to interest of mer. J-— 
« Ate .-—CAN. e. ——.}—A parol agreement WILLIAMS v. ROBINSON (1891), 12 
a b. Pa aban Jor partnership—Pur- to become partners in the purchaso W. Eq. 34: 7 N.S. W. W.N. 
tase oO 


and by pariner in own name.|— 


of a specific parcel of land for specula- 


N. &. W. 
153.—AUS. 
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, 3.—Evidence of formation: Sub-sect. 3. 
4,5 &6: Sub-sect. 1.] 


he agreed to take into partnership in the business 
of an attorney, a person who had not at that time 
‘been admitted, no time was expressly fixed for the 
commencement of the partnership :—Held : (1) no 
time being expressly appointed, the partnership 
commenced from the date of the agreement; 
(2) parol evidence was properly admitted to show 
that the person taken into partnership was not 
an attorney at the time when the agreement was 
executed ; but it could not be received to show 
that the agreement was not to take effect until he 
should be duly admitted, for that would make the 
agreement different from that which it purported 
to be; viz. an agreement for a present partnership. 
—WILLIAMS v. JONES (1826), 5 B. & C. 108; 7 
Dow. & Ry. K. B. 548; 108 E. R. 40. 


Annotations :—Cenerally, Refd. Armstrong v. Lewis (1834), 
2Cr. & M. 274. Menrd. Cusse v. Corfe (1828), 6 L. J. O. 8. 
K. B. 140; Bissell v. Beard (1873), 28 L. T. 740. 


246. As to status of partner—At time of agree- 
ment.|—-WILLIAMS v. JONES, No. 245, ante. 


Secr. 4.—COMMENCEMENT OF PARTNERSHIP. 

247. No time expressly appointed—Agreement 
for partnership—Partnership commenced from date 
Ore eee oe aa v. JONES, No. 245, 
ante. 


SECT. 5.—VARIATION OF TERMS OF ARTICLES. 

See Partnership Act, 1890 (c. 39), s. 19. 

248. By mode of dealing.|—(1) The manager of 
a partnership concern, having a salary, with a 
share of the profits, according to a proportion of 
capital & stock not advanced by him, but assigned 
by way of nominal interest, for the purpose of 
creating an addition to his salary, depending upon 
the contingency of the success which might be 
consequent upon his skill & industry, is not a 
partner subject to loss in account with the other 
partners. In such a case the manager is not liable 
for loss, although it is expressed in the arts. of 
partnership that the partners, not excepting the 
manager, are to be “‘ subject to profit & loss,’’ & 
although the manager signed the partnership 
books, joined in securities given by the partnership, 
& in most other partnership acts, including the 
advertisement for a dissolution; because it 
appeared, from the general structure, & al] the 
provisions of the contract taken & construed 
together, as well as from the transactions between 
the parties & the conduct of the other partners, 
that the provision as to profit & loss was not in- 
tended to apply to the manager. 

(2) A partner may be liable for loss as to the 
creditors of the partnership, & not so as to his 
co-partners. 

(3) The most positive expressions as to liability 
to loss, in arts. of co-partnership, may be controlled 
& superseded by transactions between the parties, 
the conduct of the co-partners, & the special cir- 
cumstances of the case, including non-claim, & 
Inconsistent representations during a protracted 
litigation, which furnished occasion to make the 
claim if the right existed. 

(4) The transactions between partners may 
amount to a waiver of a written agreement, or 
evidence of a new agreement, different from written 
articles, provided those transactions show a 
probability, amounting almost to demonstration, 


PARTNERSHIP. 


that the arts. were otherwise intended.—GEDDES 
v. WALLACE (1820), 2 Bli. 270; 4 E. R. 328, H. L. 


Annotations :—As to (2) Refd. Joffrey v. Bamford, [1921] 
2K. B. 351. As to (4) Refd. Austen v. Boys (1858), 2 
De G. & J. 626. Generally, Refd. Katsch v. Schenck 
(1849), 13 Jur. 668. 


249. .]—(1) To entitle one partner to an 
order for an injunction & receiver, against his 
co-partner, he must either show a dissolution, or 
facts which, if proved at the hearing, would entitle 
him to a decree for a dissolution. 

(2) Where a partner does acts inconsistent with 
the duty of a partner, & of a nature to destroy the 
mutual confidence which ought to subsist between 
partners, & makes it impossible that the business 
can be conducted in partnership with benefit to 
either party, the ct. will decree a dissolution before 
the expiration of the term for which the partner- 
ship was entered into. 

(3) The transactions of partners with cach other 
cannot be considered merely with reference to the 
express contract between them. The duties & 
obligations arising from the relation between the 
partics are regulated by the express contract 
between them, so far as the express contract 
extends & continues in force; but if the express 
contract, or so much of it as continues in force, 
does not reach to all those duties & obligations, 
they are implied & enforced by the law; & it is 
often matter to be collected & inferred from the 
conduct & practice of the parties, whether they 
have held themselves, or ought or ought not to be 
held, bound by the particular provisions contained in 
their express agreement. When it is insisted that 
the conduct of one partner entitles the other to a 
dissolution, the ct. must consider, not merely the 
specific terms of the express contract, but also the 
duties & obligations which are implied in every 
partnership contract.—Smitu v. JEYES (1841), 4 
Beav. 503; 49 FE. R. 433. 
sa cas taal :—Generally, Refd. Hall v. UWall (1850), 3 Mac. & 


250. .|—(1) Agreement for a partnership 
decreed to be specifically performed by the execu- 
tion of a proper partnership deed. 

(2) Partners may make constant variations in 
the terms of their partnership agreement which 
may be evidenced not only by writing but by their 
conduct. 

(3) Injunction granted to restrain a partner, 
during the partnership term, from carrying on 
business with other persons in the name of the old 
firm, & from publishing notices of dissolution. 

(4) To a bill for the specific performance of a 
partnership, one deft. objected to the misconduct 
of another partner, who was a co-deft. :—Held: 
this defence could only be made available upon 
eross-bill.—-ENGLAND v. CURLING (1844), 8 Beav. 
129; 1L. T. 0.8. 409; 50 E. R. 51. 


Annotations :—As to (1) Refd. Scott ». Rayment 


2: Byrne v. Reid, [1902] 2 Ch. 735. 


L. R. 7 Eq. 112; 

(2) Refd. Sichel v. Mosenthal (1862), 30 Beav. 371. 

251. Waiver of terms in company’s deed 
distinguished.|—A clause of a partnership deed, 
however precise, may be waived by the conduct of 
all the partners, but a waiver of the stipulations 
of a co.’s deed by the directors is not sufficient, 
unless it is shown that the body at Jarge made the 
directors their agents for that purpose.—Re VALE 
oF Neat & SouTH WALES BREWERY Co., KEENE’S 
EXxEcUTORS’ CASE (1853), 3 De G. M. & G. 272; 43 
i. R. 107; sub nom. Re VALE OF NEATH & SOUTH 
WALES BREWERY Co., Ex p. Woop, 22 L. J. Ch. 
365; 20 L. T. O. S. 196; 17 Jur. 813; 1 W. R. 
105, L. JJ. 

So ———.]—-COVENTRY v. BARCLAY, No. 1356, 
post. 








(1868), 
As to 





Part III.—CREATION AND DURATION OF PARTNERSHIP. 


253. ——.] — PILLING v. PILLING (1865), 8 
De G. J. & Sm. 162; 46 B. RB. 599, L. JJ. 
Annotations :—Refd. Barfield v. Loughborough (1872), 8 


Ch. App. 1. Mentd. Bruner v. Moore, [1904] 1 Ch. 305; 
Morre}l v. Studd & Millington, [1913] 2 Ch. 648. 


254. Whether single instance of waiver 
sufficient.|—(1) Although arts. of partnership may 
be presumed from the dealings of the partners to 
have been waived, a single instance of departure 
from them is not a sufficient foundation for such 
a presumption. 

(2) Goodwill in general means the chance of 
being able to keep a business connected with the 
place where it has been carried on, but it is in this 
sense inapplicable to the business of solrs. 

Where arts. of partnership between London 
solrs. provided that either partner might retire, & 
that in that case the continuing partners should 
pay the retiring partner for his share & goodwill 
the fair marketable value, & the retiring partner 
should not practise within one hundred miles of 
the General Post Office, but should use his best 
endeavours to promote the interests of the remain- 
ing partners :—Held: goodwill must be taken to 
mean only the intcrest which the retiring partner 
would have had if he had remained in the partner- 
ship till the expiration of it by effluxion of time.-— 
AUSTEN v. Boys (1858), 2 De G. & J. 626; 27 
L. J. Ch. 7143 31 L. T. O. S. 276; 4 Jur. N.S. 
719; 6W.R. 729; 44. R. 1133, L. C. 
Annotations :——As to (3) Refd. Clark v. Leach (1863), 1 De 


it. J. & Sm. 409. Generally, Refd. Reynolds v. Bullock 


(1878), 47 L. J. Ch. 773. 'Mentd. Corbin v. Stewart 
(1911), 28 T. L. R. 99. 


255. Extension of objects of partner- 
ship.|—Partnership is frequently said to be a 
branch of the law of agency, but it might also be 
correctly described as a branch of the Jaw of con- 
tract when, besides what is expressly provided for 
by the partnership deed, something aliunde was 
introduced by agreement, that is just as much a 
part of the partnership, as if it had been provided 
for by the original deed. In order to ascertain 
whether the scope of the partnership has been 
enlarged, one generally looks at the conduct of the 
partners in relation to the business, extending over 
a# number of years; though, on the other hand, 
some one act of great importance might be sufficient 
to enable the ct. to draw a conclusion that the 
objects of the business have been extended (KEKE- 
WICH, J.).—PEAT v. SMITH (1889), 5 T. L. R. 306. 

256. By agreement in writing—All partners 
must be consulted—Right of majority to vary 
terms.]—ConstT v. Harris, No. 1502, post. 

257. ———.|— ENGLAND v. CURLING, No. 250, ante. 

258. By parol agreement—Effect of variation 
as to taking accounts—Pecuniary interests of 
partners not altered.|—By arts. of partnership it 
was agreed that the settlement of accounts should 
be made half yearly, at Lady Day & Michaelmas, 
& that on the death of a partner his share of the 
assets should be taken at the amount settled by 
the last half yearly account preceding hisdeath. By 
a subsequent parol agreement it was arranged that 
the accounts should be settled once a year only, 
viz., at Michaelmas :—Held: this variation in the 
partnership arts. did not affect the money interests 
o: the partners, & upon the death of a partner in 
the month of May the accounts must be settled up 
to the previous Mar. 25.—-LAWEs v. LAWES (1878), 
9 Ch. D. 98; 27 W. R. 186; sub nom. Re LAWEs, 
LAWES v. LAWES, 38 L. T. 709. 
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h. Partnership for indefinite period—- 
Working partnership-—~Ccssation of work 
by partner.}—A parton rship under 
which, if one partner does not work, 


he gets no share, 


JORGENSEN %. 


such partner when he ceases work.— 
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259. By order of the court—Terms unduly 
onerous to surviving partner—Benefit of infants 
considered.|—Where the terms of the partnership 
were unduly onerous to the surviving partner & a 
more beneficial arrangement offered for the estate 
of the deceased partner, infants being interested, 
the arts. of partnership were ordered to be varied. 
—MARTINDALE v. MARTINDALE (1855), 1 Jur. N.S. 


SEcT. 6.—DURATION OF PARTNERSHIP. 
SuUB-sSECT. 1.—IN GENERAL. 
Partnership for indefinite period—Right to deter- 
mine at any time.]—See Part VI., Sect. 1, post. 
260. Whether agreement as to duration 
implied—From duration of partnership lease.|— 


CRAWSHAY v. MAULE, MAULE v. CRAWSHAY, No. 
51, ante. 





261. ——- ———- ———.]—JEFFERYS v. SMITH, 
No. 52, ante. 
262. ——- ——- ———.]—Construction of arts. 


of partnership with respect to the power of dis- 
solution. The general right which every member 
of a partnership has to dissolve the partnership, 
will not be controlled except by clear expressions— 
that right will not be controlled by the partners 
taking a lease for years of the premises on which 
the trade is to be carried on 3; nor by provisions in 
the arts. as to the amount of capital to be brought 
in by the several partners in successive years ; nor 
by provision for the event, where the partners are 
in number more than two, of the exclusion of one 
of them by the others.— BAXTER v. PLENDERLEATH 
(1824),2 L. J. O. S. Ch. 119. 

263. —— .]—Pltf. & deft. held some 
powder mills on a lease, which would expire in 
1831. Pltf. filed his bill for a dissolution of the 
partnership ; it was objected by deft. that the 
partnership must last during the lease :—Held : 
the partnership dissolved from the time stated in a 
notice given by the pltf. to deft.—ALcocK v. 
TAYLOR (1830), Taml. 506; 48 E. R. 201. 

264, From provisions as to capital 
to be brought in.|—BAxTER v. PLENDERLEATH, 
No. 262, ante. 

265. —— From provisions for exclusion 




















of partners.|—--BAXTER v. PLENDERLEATH, No. 
262, ante. 
266. --—— From agreement to execute deed 


under Partnership Act, 1865 (c. 86).|—-SYERS v. 
Syvrers, No. 46, ante. 

267. Sub-partnership — Duration of 
original partnership.|—-Where one of several part- 
ners agrees with a stranger for a sub-partnership, 
it is not to be implied, in the absence of any agree- 
ment, that the duration of the sub-partnership is 
to be co-extensive with the original partnership.— 
FROST v. MOULTON (1856), 21 Beav. 596; 52 
BK. R. 990. 

268. ——— —— Burden of proof—On party 
setting up duration.!—(1) Pltf. was lessee of seams 
of coal for a term of years & had abandoned the 
working of the upper seams as unprofitable. In 
1845 he entered into partnership for working the 
upper seams with deft., his colliery manager. In 
1857 the upper seams having been worked as far 
as could be done from the existing pits, deft., with 
the privity & approbation of pltf., sunk a new pit 








is abandoned by Nee bldet A g to continue so long as 
g 


profitable is not merely a partnershl 
at will, but for a period which, thoug 
its commeneemert, & 
such possibly as might only terminate 


(1896), 22 
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Sect. 6.—Duration of partnership: Sub-secis. 1 & 2, 
A. & B. (a) & (6).] 

at considerable expense, which was defrayed out 
of the partnership moneys. In 1858, differences 
having arisen, pltf. gave deft. notice to dissolve 
the partnership, which notice deft. refused to 
receive, insisting that the understanding had been 
that the partnership should continue for the whole 
duration of the lease. The new pit was only just 
finished. No express agreement as to the duration 
of the partnership was proved :—Held : the burden 
of establishing that there was more than a partner- 
ship at will lay upon deft., & in the absence of such 
proof pltf. was entitled to dissolve the partnership 
at his pleasure, & deft. could not claim any 
interest in the seams of coal; but an inquiry had 
rightly been directed whether any & what sum 
ought to be allowed to deft. in respect of the 
expenditure on the new pit. 

(2) In the absence of any agreement that the 
stock & plant shall be taken by cither party upon 
termination of the partnership, each is entitled to 
have the value ascertained by a sale-—BURDON v. 
BARKUS (1862), 4 De G. F. & J. 42; 31 L. J. Ch. 
521; 7L. T. 116; 8 Jur. N.S. 656; 45 E.R. 
1098, L. JJ. 

Annotation i—Cenerally, Refd. Pocock v. Carter, [1912] 1 


269. ——— Subsequent voluntary withdrawal of 
one partner—No interference with business while 
absent.]|— Where two persons had acted in partner- 
ship as solrs., & one of them had for some cause 
voluntarily left the town wherein they had con- 
ducted their business, & lived in concealment, &, 
during the time of his absenting himself, did not 
interfere with or assist in the business :—Held: 
under the circumstance upon a bill of injunction, 
the partnership ought to be deemed to have expired 
from the time he first absented himself, & not from 
the filing the bill-——PArsons v. BENN (1849), 14 
L. T. O. S. 171. 

Partnership for single adventure.!|— See Part VI., 
Sect. 1, sub-sect. 2, post. 





SuB-SECT. 2.—PARTNERSHIP CONTINUED WITIIOUT 
EXPRESS AGREEMENT. 
A. In General. 

See Partnership Act, 1890 (c. 39), s. 27. 

270. General rule — Partnership at 
BROOKS v. Brooks, No. 286, post. 

Effect of continuation—Discharge of surety.|— 
See GUARANTEE, Vol. XXVI., p. 177, No. 1332 


B. On What Terms. 
(a) In General. 

See Partnership Act, 1890 (c. 39), s. 27 (1). 

271. General rule—Terms tor original partner- 
ship —- Presumption from conduct.|— KING 0». 
Cuuck, No. 279, post. 

272. —— So far as applicable to altered 
circumstances.}|—Hoaa v. Hoae, No. 282, post. 

._—— ——— ——.]—Where partners, after 
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the ype goons of the term agreed upon by the 
arts. of co-partnership, continue to carry on the 
business at will, without change, this partnership 
is regulated by the arts., so far as they are applic- 
able to the new state of circumstances, but such 
of the arts. as are inconsistent with a partnership 
at will have no application. 

By arts. for a partnership for seven years, a 
partner, upon certain default of his co-partner, 
had power to dissolve, & thereupon the defaulting 
pa was to be considered as quitting the 

usiness for the benefit of the partner giving the 
notice, who was to have the option of taking the 
property & effects of the partnership at a valua- 
tion :—Held: this clause did not apply to a part- 
nership continued at will after the expiration of the 
seven years,— CLARK v. LEAcH (1863), 1 De G. J. 
& Sm. 409; 32 Beav. 14; 32 L. J. Ch. 290; 8 
L. T. 40; 27 J. P. 468; 9 Jur. N.S. 610; IL 
W. R. 351; 46 EB. R. 163, L. C. 


Annotations :—Distd. Daw v. Herring, [1892] 1 Ch. 284 
Refd. Cope v. Cope (1885), 52 L. T. 607. 


274. |—Cox v. WILLOUGHBY, 
No. 283, post. 
275 

















‘ -.I—NEILSON v. MOSSEND 
Iron Co., No. 288, post. 
276. So far as applicable to partner- 
ship at will.]—CLARK v. L&ACH, No. 273, ante. 
‘ -|— DAW v. HERRING, No. 
285, post. 


278. 
1646, post. 

















——.]—Parsons v. HAaywarn, No. 





(b) Particular Instances. 


279. Provisions as to purchase by survivor.]— 
Surviving partners held, by inference deduced 
from their conduct, have carried on their 
business on the same terms as the original partners. 

In a partnership between A., B. & C., there was 
a stipulation that if one died, the survivor should 
take the business & pay his exors. his capital as 
appearing on the last account. A. died, & B. & C. 
continued to carry on the business without arts. 
B. afterwards died. The ct., from the conduct of 
the parties, inferred that BL. & C. carried on their 
business on the same terms, as to winding up on 
the death of either, as those which applied to the 
first partnership between A., 13. & C., & decreed C. 
to pay to B.’s exors. his capital as appearing on 
the last account.— KING v. CHUCK (1853), 17 Beav. 
325; 51 EB. WR. 1059. 

280. .J—A. carried on trade upon land of 
which he was seised in fee. Afterwards he took 
one of his sons into partnership for 24 years, & 
conveyed to him, in fee, certain shares in the land ; 
&, by their arts. of partnership, they covenanted 
that the land should, at all times thereafter, be 
held as partnership property, & be considered & 
treated as part of the joint stock of the trade; & 
it was provided that if either partner died or 
retired during the twenty-four years, his co-partner 
might purchase his share, at the sum stated to be 
its value in the last yearly accounts. In the 
course of the twenty-four years £1,700 was ex- 
pended, out of the partnership funds, in building 





with the life of one partner, is not an 
*‘ undefined term ”’ within Partnership 
Act, 1891, 8s. 35.—WI1ts0oN ©. Kimk- 
CALDIE (1894), 13 N. Z. L. R. 286.— 


PART III. SECT. 6, SUB-SECT. 2.—A. 


270i. General rule—Parinership at 
_il.}- Partnership by deed, con- 
tinned by the partners after the ex- 
iration of the original partnership 
rm, without a new ment, the 
effect is that all the old covenanta 


ere infused into the new relation, with 
the exception of the clause for dura- 
tion; for eithor parey. may instantly 
dissolve the prolonged partnership, 
but all the other original stipulations 
aro continued.—Bootn v. PARKS (1828), 
1] Mol. 465.—IR. 


PART III. SECT. 6, SUB-SECT. 2. 
B. (a). 


l. Terms of original partnership. 
ply v. STRONG (1868) 14 Gr Ohi. 


PART III. SECT. 6, SUB-SECT. 2.— 
B. (b). 


2791. Provisions as to purchase by 
survivor.) — HIBBEN v. COLLISTER 
(1900), 30 Ss. C. hh. 459.—CAN. 


279 ii. -——.J-—-MURPHY ¥v. POWRR, 
[1923j) 1 I. R. 68.—IR. 


279 iii. ——-.]—TROUTBECK v. Ricr- 
non (1878), 0. B. & F. 80.— 


m. Right to nominate successor.|}— 


Part IJJ.—CrREATION AND DURATION OF PARTNERSHIP. 


on the land. After the expiration of the twenty- 
four years, & until A.’s death, he & his son con- 
tinued to carry on their trade on the land, without 
entering into any new agreement :—Held: the 
son’s right of pre-emption as to his father’s share 
of the stock, including the land, expired with the 
term of twenty-four years, &, all the debts of the 
partnership having been paid, A.’s share of the 
land retained its original character & descended 
to his heir.—CooKson v. CoOKSON (1837), 8 Sim. 
ae 6 L. J. Ch. 337; 1 Jur. 621; 59 EH. R. 


Annotations :—Distd. Essex v. Hssex (1855), 20 Beav. 442. 
Expld. Darby v. Darby (1856), 3 Drew. 495. F. Cox v. 
Willoughby (1880), 13 Ch. D. 863. Refd. Brooks v. 
Brooks (1901), 85 L. T. 453. 


281. ———.]—HssEex v. Essex, No. 240, ante. 


282. .|}—Where a partnership for a term 
is continued after its expiration without express 
renewal, although the assumption is that it is 
continued on the same general footing as before, 
this only extends to such of the stipulations in the 
original arts. as are properly applicable to the new 
contract. 

A. & B. entered into partnership for a term. 
The arts. provided that, in case either partner 
should die before the expiration of the partnership 
term, the surviving partner should settle & adjust 
all accounts, matters, & things relating to the 
partnership, & should become the purchaser of 
the share of the deceased partner, at the amount 
fixed as the value thereof, on the last annual 
statement of account, & should pay the same by 
certain instalments. On the expiration of the 
term, A. & B. continued to carry on the business 
without any reference to the partnership arts. 
A. died. B. then expressed his determination to 
carry on the business alone, &, under an arrange- 
ment with A.’s administratrix, stated an account 
of the value of the business as a going concern at 
the death of A., & took over the business & A.’s 
share, at the amount appearing by the account to 
be the value thereof, & paid sums on account. 
On the death of B. the partnership assets were 
sold at a considerable loss, & it was insisted by 
B.’s representatives that this loss ought to be 
borne ratably by A.’s & B.’s estates :—Held: as 
B. had insisted on his right under the arts. to 
purchase A.’s share at a valuation stated by him- 
self, A.’s administratrix was entitled to prove 
against B.’s estate for the balance due under the 
oe account..——Hoaa v. Hoaa (1876), 35 L. T. 

283. ——.]—When, after the expiration of the 
term limited by partnership arts., the business is 
carried on by the partners without the execution 
of fresh arts., all those provisions of the old arts. 
which are not inconsistent with a partnership at 
will continue to apply to the partnership at will 
thus constituted. nder such circumstances :— 
Held: a provision in the arts. that, on the decease 
of one of the partners before the expiration of the 
partnership term, the surviving partner should 
pay to his exors. the sum of £1,500, as the purchase- 
money for his interest in the goodwill of the 
business, applied to the partnership at will con- 
stituted by the carrying on of the business without 
fresh arts. after the expiration of the partnership 
term.—Cox v. WILLOUGHBY (1880), 13 Ch. D. 
pout 49 L. J. Ch. 287; 42 L. T. 125; 28 W. R. 
 ] e 


Annotations :—Apld. Daw »v. Herring, [1892] 1 Ch. 284, ! 
Consd. Brooks v. Brooks (1901), 85 L. T. 453. 





yoda MURTAGH (1881), 7 L. R. Ir. artner’s 
n. Provisions as to use of retiring  1184.—N.Z. 


name.}]—-RUSHERBROOK  ¥. 
RIDGEMAN (1910), 29 N. Z Ty R. 
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284. J|—A. & B. having carried on business 
in partnership with unequal capitals for a term of 
years, under arts. which provided for an equal 
division of profits after payment of interest upon 
their respective capitals, continued, after the 
expiration of the arts., to carry on business until 
A.’s death upon the footing of the arts. At A.’s 
death his capital was more than three times as 
large as that of B., & B., who claimed under the 
expired arts. the right to purchase the business, 
continued, without the consent of A.’s representa- 
tives, to carry it on & to use A.’s capital therein. 
In 1873, A.’s representatives commenced this suit: 
against B., &, at the hearing in 1875, it was de- 
cided that B.’s option to purchase ceased when 
the arts. expired. The business was then sold 
under the order of the ct., after having been thus 
carried on for about three years :—Held: after 
making a proper allowance to B. for managing 
the business, the profits earned since A.’s death 
must be divided between A.’s representatives & B., 
according to the proportion in which the partners 
were entitled to the capital employed in the busi- 
nhess.— YATES v. FINN (1880), 13 Ch. D. 839; 49 


L. J. Ch. 188; 28 W. R. 387. 
Annotations :—Consd. Daw »v. Herring, [1892] 1 Ch 
Rela. Re Aldridge, Aldridge v. Aldridge (1894), 63 L. 


285. .|—A. & B. carried on business under 
arts. of partnership which contained a clause pro- 
viding that ‘‘ within three months after the ex- 
piration or determination of the partnership by 
effluxion of time’’ B. should have the option, to 
be signified within three months after the deter- 
mination of the partnership, of purchasing A.’s 
share in the business. After the expiration of the 
term created by the arts. of partnership, A. & B. 
continued to carry on the business without making 
any fresh arrangement :—Held: the provisions of 
the clause in the original arts. giving B. the option 
of purchasing A.’s share remained in force, & 
were applicable to the partnership at will carried 
on by them after the expiration of the original 
term.—DAW v. HERRING, [1892] 1 Ch. 284; 61 
L. J. Ch. 5; 65 L. T. 782; 40 W. R. 61. 

Annotation :—Folld. Brooks v. Brooks (1901), 85 L. T. 453. 

286. -]—In an action for a declaration that 
the partnership between pltf. & deft. was dissolved 
by the issue of the writ, & that plitf. was entitled 
to exercise the rights conferred by clause 25 of the 
partnership arts. for the purchase of the interest 
of deft., it appeared that by the arts. the partncr- 
ship was fixed for ten years from Jan. 1, 1889, 
unless sooner determined as therein provided. By 
clause 25 pltf. was to be at liberty to determine 
the partnership by giving deft. six months’ notice, 
& whether so determined or by effiuxion of time 
she should have the right to purchase the share 
of deft. at a valuation. Since Jan. 1, 1899, the 
partnership had been carried on on the like terms, 
as a partnership at will. At the hearing deft. 
contended that the continued partnership was not 
a partnership at will, & that in any event clause 25 
was now applicable :—Held: (1) such continued 
partnership was a partnership at will, under 
Partnership Act, 1890 (c. 39), s. 27, & (2) having 
regard to the observations of LORD WATSON in 
Neilson v. Mossend Iron Co., No. 288, post, & 
the judgment of STIRLING, L.J.,in Daw v. Herring, 
No. 285, ante, clause 25 was not inconsistent with 
a partnership at will, & accordingly pltf. was 
entitled to the declaration as asked.—BRooKs v. 
Brooks (1901), 85 L. T. 458. 





. 284, 
J.Ch. 








o. Right of pre-emption on termina- 
tion.]}—M‘Gown v. HENDERSON, [1914} 
S. C. 889.—SCOT. : 
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Sect. 6.—Duration of partnership: Sub-sect. 2, B. 


(b). Part IV. Sect. 1: Sub-sect. 1, A.] 


287. Provisions as to right of dissolution.) — 
CLARK v. LEACH, No. 273, ante. 

288. ——.]—When the members of a mercantile 
firm continue to trade as partners after the expira- 
tion of the term limited by the partnership arts., 
without making any new agreement, the original 
contract is prolonged by tacit consent, & all its 
conditions remain in force, except in so far as 
they are inconsistent with any implied term of the 
renewed contract. An implied term of such a 
new contract is that each partner has the right, 
when acting bond fide & not for the purpose of 
obtaining an undue advantage, instantly to deter- 
mine the partnership. 

(2) A clause of a contract of co-partnership 
provided, inter alia, that ‘‘ If three months before 
the termination of this contract, the whole partners 
of the co. shall not have agreed to carry on the 
business thereof, any one or more of them who may 
be desirous of retiring shall be entitled to do so, & 
shall immediately, on the completion of the balance 
alter-mentioned, be paid out, by the partners 
electing to continue the business, his share in the 
concern, as the same shall be ascertained by a 
balance of the co.’s books, as at the termination 
of the contract to be completed, within not more 
than three months from said termination; ... 
but if the whole partners wish, the property & 
assets of the copartnery shall be disposed of as 
follows: It shall be competent for any one of the 
partners, for himself, or for any one or more of 
them together, to give in offers for the same asa 
going concern, & the highest offerer is to be held 
to be the purchaser; & in case only one offer was 
made, the party making it was to be the purchaser, 
at such a price as should be mutually agreed, & in 
case no offer was made, then the said property & 
assets should be realised in such manner as should 
be mutually agreed upon, or as should be fixed by 
the arbiter named.” The business was carried on 
after the term limited by the contract of copartnery 
had expired without any new agrcement :—Held : 
this clause had no longer any application; & that 
each partner was at liberty to determine the whole 
partnership whenever he thought proper.—NEIL- 
SON v. MOSSEND IRON Co. (1886), 11 App. Cas. 
298, H. L. 

Annotations :—Consd. Daw v. Herring, [1892] 1 Ch. 284. 

Apld. Brooks v. Brooks (1901), 85 L. T. 453. 

289. On assignment of share by partner.]- 
A clause in partnership arts. providing that if one 
partner assigns his share without consent of the 
other, the partnership shall stand dissolved. is 
construed not as working an immediate dissolution 
in the case provided for, but as giving the other 
partner an option to dissolve, especially where 
another clause gives either party an option to 
determine the partnership by notice. Semble: 
such a clause does not continue to apply where a 
partnership for a term is continued as a partner- 
ship at will after the term has expired.—CAMPBELL 
v. CAMPBELL (1893), 6 R. 137, H. L. 
sa i-V ial :—Apld. Sturgeon v. Salmon (1906), 22 T. L. R. 


~—--—.|—See, generally, Part VI., Sect. 1, post. 

290. Provision as to mode of sale on dissolution.] 
—At the expiration of arts. of partnership the 
partnership was carried on without new arts. A 
tg doy mode of sale of the partnership assets 

ad been provided by the arts. at the expiration 
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of the term, or upon notice of dissolution by any 
of the partners :—Held: such mode of sale was 
not applicable to the determination of the con- 
tinuing partnership at will—Woops v. LAMB 
(1866), 35 L. J. Ch. 309. 

291. Arbitration clause.|—Arts. for a partner- 
ship for one year contained an arbn. clause. The 
partnership was continued beyond the year & 
ultimately dissolved :—Held : the arbn. clause was 
in force, & proceedings in a suit for accounts by 
one of the partners against the other stayed under 
C. L. P. Act, 1854 (c. 125), s. 11.—QILLETT v. 
THORNTON (1875), L. R. 19 Eq. 599; 44 L. J. Ch. 
398; 23 W. R. 437. 

Annotations :-—Apld. COPs wv. Cope (1885), 52 L. T 
. Wh 433 


. 607. 
Refd. Walmsley v ite (1892), 67 L. T. . Mentd. 
Compagnie du Senegal v. Woods (1883), 53 L. J. Ch. 166. 


292. Application of provisions — Question 
for court or arbitration.|—-A partnership was con- 
tinued after the expiration of the term specified 
in the arts. of partnership. The arts. contained 
an arbn. clause, providing, in effect, that all 
disputes or questions respecting the partnership 
affairs, or the construction of the arts., should be 
referred to arbn. There were also clauses pro- 
viding for the purchasing by the continuing 
partners of the share of a deceased partner. An 
action was brought by the exors. of a deceased 
partner against the surviving partner for the 
winding up of the partnership. Deft. moved for a 
stay of proceedings & a reference of the matters 
in difference between the parties to arbn. One of 
the questions was, whether it was for the ct. or 
for the arbitrators to determine which of the clauses 
in the arts., & in particular whether the pur- 
chasing clauses, applied to the partnership so 
carried on after the expiration of the term :— 
Held: it was for the arbitrators, & not for the ct., 
to determine which of the arts. applied ; & a stay 
of proceedings must be directed, & a reference of 
all matters in difference to arbn.—-COPE v. COPE 
(1885), 52 L. T. 607. 

_ See ARBITRATION, Vol. IT., 
pp. 337, 338, Nos. 166-172. 

293. Power of enforced retirement.] — It was 
provided [in the partnership arts.] that any 
partner might retire at any time upon giving twelve 
months’ notice, & that, if a majority of the partners 
should at any time desire that any of the partners 
should retire, & should give him six months’ 
notice in writing to that effect, the partnership 
should, as regarded him, be dissolved at & from 
the time mentioned in the notice :—Held: defts. 
were not entitled to exclude pltf. without first 
giving him a full opportunity of explaining his 
conduct; but upon the evidence, defts. had given 
pltf. this opportunity before the notice was served 
upon him. 

I have a difficulty in seeing how a notice, valid 
at the time when it was given, can be rendered 
inoperative by the subsequent blunder of the per- 
sons who gave it in taking accounts upon which 
the notice was to operate (Fry, J.).—STEUART v. 
GLADSTONE (1878), 10 Ch. D. 626; 47 L. J. Ch. 
423; 38 L. T. 557; 26 W. R. 657; on appeal 
(1879), 10 Ch. D. p. 656, C. A. 

Annotations :—Distd. Green v. Howell, [1910] 1 Ch. 495. 

Refd. Cox v. eae (1880), 13 Ch. D. 863; Hunter 

v. Dowling, [1895] 2 Ch. 223; Scott v. Scott le 89 

L. T. 682; Hill v. Fearis, [1905] 1 Ch. 466; Smith v. 

Nelson (1905), 92 L. T. 313. 


294. Provision as to distribution of profits on 
expiration of term.'— YATES v. FINN, No. 284, 
ante. 
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Part IV.—Relations between 
Srecr. 1.—LIABILITY OF FIRM FOR ACTS OF 
PARTNER. 


SUB-SECT. 1.—GENERAUL PRINCIPLES. 


A. In General. 

See Partnership Act, 1890 (c. 39), s. 5. 

295. General rule — Acts or words of one bind 
the other.|—-What one member of a dissolved 
partnership admits, touching a partnership ac- 
count with pltf.,is an admission as against the 
firm, & supports a count for an account stated 
against all its members. 

When two parties are partners, whatever the 
one does binds the other. They may sever as 
to the future, but they remain partners for ever 
as to the past transactions of the firm. An admis- 
sion or a promise by one partner as to the past, 
is an admission or promise by both. Whatever 
one partner says after a dissolution is as much 
evidence against the firm as it would bave been 
before the dissolution (PoLLocK, C.B.).—BROWN 
ee & WORLEY (1848), 10 L. T. O. S. 
296. .|—We are told that a joint 
stock co., at least if not incorporated, & only 
empowered by a public Act of Parliament as this 
is, to sue & be sued by its officers, is in the same 
situation as any mercantile partnership consisting 
of two or three individuals carrying on business 
jointly under an ordinary deed of partnership or 
by a parol agreement among themselves of which 
the world is ignorant, in which case what is said 
or done by any one partner respecting the partner- 
ship business affects all the partners, although in 
violation of their agreement inter se. But why 
is this so’ Because, carrying on business jointly 
under a common form, they hold out to the world 
that cach of them has authority to manage the 
partnership concerns. Therefore all are bound 
by what each does in conducting the partnership 
business. All the members of the firm are liable 
to the bond fide holder of a bill of exchange, drawn, 
accepted, or indorsed by any one of them. But 
supposing that A., 3B., & C., entering into partner- 
ship, it is expressly stipulated that A. shall not 
draw, accept, or indorse bills in the partnership 
firm, & this stipulation is known to X., he would 
have no remedy against B. & C. on a bill of 
exchange which he induced A. to draw, accept, 
or indorse. Therefore on the principle which 
regulates the liability of common parties, a 
distinction must be made between a member of 
&® common mercantile partnership & a _ share- 
holder in a joint stock co. (LORD CAMPBELL, C.J.). 
—BURNES v. PENNELL (1849), 2 H. J. Cas. 497 ; 
14L. T. O. S. 245; 9 EH. R. 1181; sub nom. 
BURNES v. PENNBLL, FORTH MARINE INSURANCE 
Cast, 13 Jur. 897, H. L. 

Annotations :—Refd. National Hxchange Co. v. Drew (1855), 
25 L. T. O. S. 223; Re Royal British Bank, Ex p. Brock- 
well (1857), 26 L. J. Ch. 855; He Royal British Bank, 
Nicol’s Case (1859), 3 De G. & J. 387. Mentd. Fuller r. 
Earlo (1852), 21 L. J. Ex. 314; Deposit Life Axssce. v. 
Ayscough (1856), 6 E. & B. 761; Bailey v. Universal 
Provident Assce., Re a) devo (1857), 26 L. J. C. P. 87; 
Peek v. Gurney (1871), L. R. 13 Eq. 79. 

297. Partner general agent of firm.}]— A _ part- 
ner in an undertaking is, by virtue of that relation, 
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constituted a general agent for his co-partners in 
all matters relating to the partnership; & he 
has all the authorities necessary for carrying on 
the undertaking, & all such as are usually exercised 
by the partnership. 

Any restriction imposed by agreement among 
the partners on the authority possessed by them, 
though operative as between the partners them- 
selves, does not limit their authority as to third 
persons who acquire rights under its exercise, 
unless such persons knew of the restriction 
imposed. 

Necessary goods were furnished, according to 
the usual course in such concerns, to the order of 
an agent of directors, appointed to carry on a 
mine, for the benefit of shareholders :—Held : 
(1) a shareholder who had paid sums of money 
towards & interfered in working the mine, was a 
complete partner with the directors, & liable for 
the goods supplied. (2) an agreement made by 
him with the directors, that they should not deal 
on credit, of which the party who supplied the 
goods knew nothing, did not exempt him from 
such liability—HAWKEN v. BOURNE (1841), 8 
M. & W. 703; 151 BE. R. 12233; sub nom. OATEY 
v. BOURNE, HAWKEN v. BOURNE, 10 L. J. Hx. 361. 
Annotations :—.18 to (1) Expld. Re German Mining Co., Ex. p. 

Chippendale (1854), 4 De G. M. & G. 19. Refd. Forbes 


v. Marshall (1855), 3 W. R. 480; Peel v. Thomas (1855), 
15 C. B. 714; Yorkshire Ry. Wagon Co. v. Maclure (1881), 


19 Ch. D. 478. As to (2) Refd. Ricketts v. Bennett (1847), 
4 ©. B. 686. Generally, Refd Hallett v1. Dowdall (1852), 
3 : Smith v. M‘Guire (1858), 3 H. & N. 554 


18 Q. B. 2 . 554. 
Menti. Smith ». Archibald (1849), 14 L. T. O. S. 174; 
Hambro v. Hull & London Fire Insce. (1858), 3 H. & N.789. 


298. .}— The general power of partners 
in ordinary trading partnerships & the restrictions 
upon such powers appear to us to be stated with 
great accuracy by Mr. Justice Story in his Trcatises 
on Partnership & on Agency & we willingly adopt 
his language. In the latter of these works, Chap. 
VI., sects. 124 & 125, the law is thus stated: 
s. 124. ‘‘ Every partner is, in contemplation of 
law, the general & accredited agent of the partner- 
ship ; or, as it is sometimes expressed, each partner 
is praepositus negoliis socieltatis; & may, conse- 
quently, bind all the other partners by his acts, 
in all matters which are within the scope & objects 
of the partnership. Hence, if the partnership 
be of a general commercial nature, he may pledge 
or sell the partnership property; he may buy 
goods on account of the partnership; he may 
borrow money, contract debts, & pay debts on 
account of the partnership ; he may draw, make, 
sign, indorse, accept, transfer, negotiate, & 
procure to be discounted, promissory notes, bills 
of exchange, cheques, & other negotiable paper, 
in the name & on account of the partnership.” 
S.125. ‘‘ The restrictions of this implied authority 
of partners to bind the partnership are apparent 
from what has been already stated. Each 
partner is an agent only in & for the business of 
the firm; &, therefore, his acts beyond that 
business will not bind the firm. Neither will his 
acts done in violation of his duty to the firm, bind 
it, when the other party to the transaction is 
cognisant of, or co-operates in such breach of 
duty.’ That, in ordinary trading partnerships, 





PART IV. SECT. 1, SUB-SECT. 1.—A. 


295 i. General rule—Acts wr words of one bind the other.j— 
CANADA SUPPLY Co., Rosas v. TAYLOR 


J.—VOL. XXXVI. 


v. CANADIAN BANK OF COMMERCE, Koss v. NORTHERN 
39.—CAN. 


}—Ross 
ARDWARE Co. (Ont.), [1923] 3 D. L. R. 3 
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Sect. 1.—Liability of firm for acts of partner: Sub- 
sect. 1, A., B. & C.J 


the power of borrowing money for partnershp 
purposes exists, & that bills or notes given by one 
of the partners in the partnership firm, for money 
s0 borrowed, will bind the firm, is too clear to 
require any authority (per OUR).—BANK OF 
AUSTRALASIA ¥. BREILLAT (1847), 6 Moo. P. C. C. 
152; 13 BE. RR. 6423 sub nom. BANK oF AUSTRA- 
LASIA U. BANK OF AUSTRALIA, 12 Jur. 189, P. C. 


Annotations :-—Retd, Bute r. Mason (1849), 7 Moo. P. GC. C. 
1; Maclae v. Sutherland (1854), 3 E. & B. 1. Mentd. 
Lindus v. Melrose (1858), 3 H. & N. 177. 


299. .]—Cox v. HICKMAN, No. 91, ante. 

300. ——— Unless transaction exclusive act of 
partner—Existence of other partners not disclosed.] 
—Though there may be cases of partnership in 
which all the partners will not be liable for all 
that is done by each individual partner, yet, in 
such cases, there should be something exclusive 
in the nature of the transaction; not only the 
others should not be known in the transaction, 
but the ordering of the goods should be the ex- 
clusive act of the particular partner. 





In an action by stationers who supplied paper. 


for two particular works, on the order of the 
publishers of the works, against the printers of 
them, on the ground that the printers and pub- 
lishers were partners in the works :—ZIleld: if 
defts. were partners in the publications at the 
time when the orders were given, they were liable 
for the things furnished to complete those pub- 
lications, although the publishers only were liable 
in the first instance.—GARDINER v. CHILDS 
(1837), 8 C. & P. 345; 2 Jur. 2338. 

301. Authority to act for partnership purposes.] 
——HoreE v. Cust (1774), cited in 1 East, at p. 55 ; 
102 EB. RB. 21. 

Annotations :—Refd. Shirreff +. Wilks (1800), 1 East, 48; 


Kz p. Bonbonus (1803), 8 Ves. 540; Wintlo v. Crowther 
(1831), 1 Cr. & J. 316. Ov. Crov 





302. -|—In general, a partnership is 
bound by the acts of an individual partner in such 
cases oO 


y a8 in the usual course of dealing are 
referable to the partnership concerns.—Hz p. 
AGACE, Ex p. TATE (1792), 2 Cox, Eq. Cas. 312; 
30 ee R. 145. 
acter Pe deli Ze AO ke p. Bushell (1844), 3 
303. ——-.]—HAWKEN v. BouRNE, No. 297, ante. 
304. ——-.]—PETRIE v. LAMONT, No. 495, post. 
ai ——.]—-HASLEHAM v. Youna, No. 42], 
post. 


306. -]|—BANK OF AUSTRALASIA v, BREIL- 
LAT, No. 298, ante. 





301 i. Authority to act for partnership 
purposes.|—One partner cannot bind 
his co-partner for transactions out of 











account of the person do 
v. CHAPMAN (Sask.) (1913), 24 W. L. 
80; 4 W. W. R. 4 
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307. .}] — The position of the member of 
a firm is such that in law he becomes personally 
responsible for the fraud or moral delinquency 
of any other member of, or any other person 
fatrunted by the firm to represent and act for it 
in the business of the firm. Practically each 
member of a firm becomes, as regards the manage- 
ment & business of the firm, a surety for every 
other member of it, & for every person intrusted 
by the firm to act for it, & the act of each in 
regard to the business is the act of all, thus 
there may be fraudulent conduct on the part of 
some member or members of the firm for which 
the whole firm is legally responsiblé, though the 
rest of its members are personally without blame 
(HAWKINS, J.).—HACKNEY v. KNIGHT (ADMINI- 
STRATOR OF GREGORY) (1891), 7 T. L. R. 254. 

308. ——— Presumption of authority.|— 
LAYFIELD, No. 329, post. 





Vv. 








3098. ——— -|—Cox v. Hickman, No. 91, 
ante. 
310. As provided in partnership deed.|— 


No partner can bind another except in a matter 
provided for by the partnership deed; or where 
an authority express or implied is given The 
receipt of money in this case was not within the 
partnership transactions (PARKE, 8B.).—SIMs, 

(ABERNETHIE’S EXECUTORS) v. BRUTTON & CLIP- 

PERTON (1850), 5 Exch. 802; 155 KE. Wt. 353; 

sub nom. SIMSON (ABERNETHY’S EXECUTORS) v. 

Brutron, 16 L. T. O. S. 173. 

Annotations :—Mentd. Gordon v. Jamos (1885), 53 1. T. 
G41; Re Somersct,'Somerset v. Poulett, [1894] 1 Ch. 231. 
311. Under authority express or implied.]| 

—Sims (ABERNETHIE’S EXECUTORS) v. BRUTTON 

& CLIPPERTON, No. 310, ante. 

312. ——— Unless reason to doubt bona fides.| — 
Re Ricnes & MarsHatyv’s Trust DexuD, La p. 
DARLINGTON District JOINT Srock BANKINU 
Co., No. 347, post. 

313. Act outside partnership business — 
Defence by other partner of Statute of Frauds.|— 
Partnership Act, 1890 (c. 39), s. 5, does not over- 
ride above Act, sect. 4 [mow Law of Property Act, 
1925 (c. 20), s. 40]. 

G., an estate agent, described as agent for S. C. 
Mear, hereinafter called the vendor, signed a 
contract as agent for vendor to sell a house to 
pitf. for £515, containing provisons for payment 
of deposit, for completion on a particular day, & 
for a good & sufficient title to be given. S. C. 
Mear had instructed C. to sell for £515, & on 
hearing of the contract ratified it. The house 
belonged to S. C. Mear & W. W. Mear jointly 








it.—K the ordinary course of business, by a 


AY 
R. deed made & executed in his indi- 
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artner has is an authorit ven 
aw to do such things LAs td 
for carrying on the p. 
persons may give credit to tho acts of 
@ partner ess they have notice, or 
reason to believe, that the act done in 
the partnership name is done for tho 
private purposes or on the separate 


311 i. 





contract.— KENNED 


Y  v. MALCOLM 


11 i. Under authority express 
or implied.}—D., one of two partners, 
in consideration of $100 to him 


sag, gr to pitf. a debt of $118, due 
to the firm tor goods sold to deft. in 


estate of a firm, for a debt which was 
originally the separate debt of one 
partner, there must be either a positive 
agreement to adopt the debt as that 
of the firm; or facts from which the 
ct. will be justified in deducing an 
» agreement or consent to that adoption. 

—Re FERRAR, Er p. ULSTER BANKING 
Co. (1859), 9 I. Ch. R. 11.—IR. 


Part 1V.—RELATIONS BETWEEN PARTNERS. AND THIRD PARTIES. 


ag partners. S. C. Mear acted bond fide, but it 

was not proved that by the practice of the partner- 

ship 8. C. Mear had authority to sell, & W. W. 

Mear on hearing of the contract repudiated it. 

In an action against S. C. Mear & W. W. Mear for 

specific performance :—Held: as against W. W. 

Mear, assuming the facts did not bring the case 

within the exception in Partnership Act, 1890 

(c. 89), 8. 5, above Act, sect. 4, afforded a defence, 

& W. W. Mear was entitled to have the action 

dismissed.—KEEN v. MxEaAR, [1920] 2 Ch. 574; 

89 L. J. Ch. 513; 124 L. T. 19. 

314. Authority to act in manner usual in same 
trade or business—Notwithstanding agreement to 
contrary.|—When persons constitute a partner- 
ship, whether in the form of a joint stock co. or 
otherwise, the individual or individuals who are 
authorised to make contracts for the partnership 
have authority to bind all the partners in the 
manner usual & customary in the same trade or 
business, & even to delegate to others the autho- 
rity so to bind them, if it be usual so to do, not- 
withstanding an express agreement not so to deal, 
& it is, I apprehend, upon this principle that 
partners in a trading co. in a business in which 
bills of exchange are usually issued can bind their 
co-partners, notwithstanding the issuing of bills 
is expressly prohibited by the partnership agree- 
ment (MARTIN, B.).—-LIALLETT v. DOWDALL (1852), 
18Q.B.2; 21L.J.Q.B.98; 191. T. 0. S. 300; 
16 Jur. 462 ; ; 118 EK. ht. 1, ex. Ch.; affg. S. C. 
sub nom. DOWDALL v. HALLETT (1849), 19 L. J. 
Q. B. 37. 

Annotations ~Mentd. Sunderland Marine Insce. v. Kourncy 
(1851), 2 ae Q. B. 417; Re Worcester Corn Exchange 
Co. (185 3) 3 eG. M. & G. 179; Ke Sea, Fire & Life 
Assce., Genenvoou: 8 Caso (1854), 3 De G. M. & G. 459; 
Evans v. Coventry (1856), 25 Iu. J. Ch. 489; Gordon v. 
Sea, Flre & Life Assce. Soc. (1857), 26 L. J. Ex. 202; 
King v. Accumulative Life Fund & Goneral Assce. (1857) 
3C. B.N.8.151; Peddell ov. Gwyn (1857), 1 H. & N. 590 
Ite ‘Atheneum Lifo Assce. Soc., Re Prince of Wales Lifo 
Assce. Soce., Mz p. Durham (1858), 4K.&J.517; Hickman 
y. Cambrian & Universal Insce. a Re Merriman (1859), 


28 L. J. Ex. 379; Churchward v. R. (1865), L. R. 1 Q. B. 


173; He European Assce. Soc., Horts Case, Grains Case 
Re Sovereign Life Assce., [1892] 


(1875), 1 Ch. D. 307; 
Ch. 279. 


315. .|—Indeed it appears to me common 
sense, that, if a partnership is formed for carrying 
on any business, & certain persons have authority 
to deal on behalf of the partnership, they may 
conduct their dealings in the ordinary mode in 
which such business is carried on, & the public 
has no concern with the manner in which the 
partners may choose to stipulate amongst them- 
selves in regard to it (MARTIN, B.).—FORBES v. 
MARSHALL (1855), 11 Exch. 166; 3 C. L. R. 933 ; 
24 L. J. Ex. 305; 25 L. T. O. 8.147; 3 W. R. 
480; 156 E. R. 788. 

Annotation -—Mentd. Gordon wv. Sea, Fire & Life Assce. 

Soc. (1857), 26 L. J. Ex. 202. 

316. Each member surety for others.|—HAckK- 
NEY v. KNIGHT (ADMINISTRATOR OF GREGORY), 
No. 307, ante. 

317. Acts in violation of duty to firm—Co- 
operation of other party to transaction.|—BANK OF 
AUSTRALASIA UV. BREILLAT, No. 298, ante. 

818. Delegation of authority to bind -]—1IAL- 
LETT v. DOWDALL, No. 314, ante. 

Authority after dissolution.]—See Part VI., Sect. 
6, sub-sect. 1, B., post. 

Shipping partnerships.|—See SHIPPING. 





PART IV. SECT. 1, SUB-SECT. 1.—C. 


825i. Hffect of acquie:cence—Firm 
bound.]—A partner of a firm operating 


@ farm signed under seal in the firm was hel 


namne an agrecment for salo of wheat. 
The other partner, though dissatisfied 
with the transaction & refusing, 
later vue to sign the agreement, D. L. RR. 464; 
by reason of his attitude of 
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B. Effect of Private Agreement between Partners. 

See Partnership Act, 1890 (c. 39), ss. 5, 8. 

319. General rule— Liability of firm not 
affected.)|—A. & B. are jointly interested in the 
profits of a common stage waggon, but by a 
private agreement between themselves each 
undertakes the conducting & management of the 
waggon, with his own driver & horses, for specified 
distances; they are notwithstanding this private 
agreement jointly responsible to third persons for 
the negligence of their drivers throughout the 
whole distance.—WALAND v. ELKINS (1816), 
1 Stark. 272; swb nom. WHYLAND v. ELKINS, 
Holt, N. P. 227, N. P. 














320. ——.|—ITAWKEN v. Bourne, No. 
297, ante. 

321. ——.]—IF'oRBES v. MARSHALL, No. 
315, ante. 

322. .]|—Cox v. HICKMAN, No. 91, ante. 


323. Creditor with notice of agreement.|/— 
ALDERSON v. Pop (1808), 1 Camp. 404, n.3; 170 
EK. ht. 1001, N. P. 

324, ——.]—BURNES v. PENNELL, No. 296, arile. 

Liability of retiring partner.]|—Scc Part IV., Sect. 
2, sub-sect. 3, C., post. 





C. Ratification. 


See, generally, AGENCY, Vol. I., pp. 396 ct seq. 
325. Effect of acquiescence—-Firm bound.| 
A guarantee given by one partner, in the partner- 
ship’s name, unless it was in the regular line of 
business, could not bind the other partners; but 
if they afterwards adopted it, & acted on it, it 
should bind them (LoRD ELLENBOROUGH, C.).—- 
CRAWFORD v. STIRLING (1802), 4 Esp. 207; 170 

i. R. 693, N. P. 

Annotations :—Mentd. Morley v. Inglis AL 4 Bing. N.C. 
58; Williams v. Flight (1842), 7 Jur. 

326. -|—Where one of — partners 
makes a contract as to the terms on which any 
business is to be transacted by the firm, although 
such business is not in their usual course of deal- 
ing, & even contrary to their arrangement with 
each other, & the business is afterwards trans- 
acted by or with the knowledge of the other 
partner :—Held: he was bound by the contract 
made by his partner. 

To iijusteate this position, a case may be put, 
where two persons in partnership for the sale of 
horses, should agree between themselves never 
to warrant any horse; yet, though this be their 
course of business, there is no doubt, that if, upon 
the sale of a horse, the property of the partner- 
ship, one of them should give a warranty, the 
other would be thereby bound (ABBOTT, C.J.).— 
SANDILANDS v. MARSH (1819), 2 B. & Ald. 673; 
106 EB. BR. 511. 

Annotations :—Distd. Brettel v. Willlams (1849), 4 Kxch. 
623; Bishop v. Jersey (1854), 2 Drow. 143; Bourdillon v. 
Floohe (1858), 27 L. J. Ch. Refd. Hasicham v. 
Young (1844), 13 L. J. Q. B. 205. 

327. -|—(1) Upon the dissolution of 
the partnership of A. & B. it was agrced that B. 
should undertake the business of winding up the 
affairs of the firm:—Held: B. was not solely 
chargeable with the loss occasioned by the in- 
judicious sale of part of the partnership effects, 
inasmuch as A. still retained his general rights as 
ape & consequently had full power to prevent 

e sale. 


(2) Qu: 

















whether, upon the dissolution of a 


non-repudiation, to have ratified the 
transaction.—CANADIAN GRAIN Co. v. 
MITTEN, ({1921] 1 W. W. R. 829; :. uz 


when 


CAN. 
AA 2 


356 


Sect. 1.—Liability of firm for acts of pariner: Sub- 
sect. 1, C. & D.; sub-sect. 2, A., B., C., D. 


partnership not under articles, a partner has an 
inherent right in that character, without the 
assistance of a ct. of equity, to insist upon the 
sale of the partnership effects. 

(3) Under circumstances showing a_ general 
acquiescence in the acts of his co-partners :— 
Held: one partner was liable to share the losses 
arising from certain adventures entered into by 
the co-partners in breach of the terms of the 
eee articles.—CRAGG v. ForpD (1842), 1 

’, & C. Ch. Cas. 280; 62 EK. R. 889. 

328. |—Semble: in a partnership 
which is not for a fixed period, one partner has no 
implied authority to enter into a contract for a 
lease for twenty one years of premises to be used 
for partnership purposes, so as to bind the other 
partners. 

Three partners agreed, by parol, for a lease of 
some premises. They entered & paid the rent. 
A., one of the partners, two years afterwards, 
signed a contract for a lease on behalf of the firm. 
Possession was continued & rent paid until a 
dissolution. The ct., under the circumstances, 
inferred that A. had authority to sign the con- 
tract, though it was denied by the other partners, 
& made a decree for specific performance against 
them.—SHARpP v. MILLIGAN (1856), 22 Beav. 606 ; 
52 BE. R. 1242. 








D. Disclaimer. 


329. Effect of disclaimer — General rule.]|— 
Where pitf. goes upon the credit of both partners, 
the act of one is evidence against the other, unless 
he shows a disclaimer. 

It should be presumed [that] the act of [deft.] 
was the act of the other, & should bind them 
unless they could show a disclaimer (Hot, C.J.). 
v. LAYFIELD (1709), 1 Salk. 292; 91 E. ht. 
259, N. P. 

330. Question for jury.|—Where deft., a 
part owner of a mine, told pltf. who had sup- 
plied the mine on the credit of the firm, that he, 
deft., had sold his share of the mine to A. & B. 
who for the future would be his paymasters, & 
that he, deft., would be no longer responsible :— 
Held: the operation of the notice was a question 
for the jury.— VICE v. FLEMING (1827), 1 Y. & J. 
227; 148 BK. R. 655. 

331. Plaintiff must prove adoption or 
receipt of benefit.,-Goods are supplied to A. & 
B., who are partners, after notice by A. that he 
will not be answerable for any goods subsequently 
sent, it is incumbent on pitf., in an action for the 
amount of such goods, to prove some act of adop- 
tion on the part of A. or that he has derived 
benefit from the goods.—WILLIs v. Dyson (1816), 
1 Stark. 164, N. P. 

Annotation :-—Consd. Vice v. Fleming (1827), 1 Y. & J. 227. 

332. ——— After contract made—tLiability for 
consequent loss.|—-L., a partner in a firm at 
Grenada, employs a firm at St. Thomas to supply 
articles to fulfil a contract, which the St. Thomas 
firm do, believing the contract to have been 
entered into on behalf of the Grenada firm. The 
other partners in the Grenada firm write to the 
St. Thomas firm to disclaim this contract :— 
Held: the Grenada firm were liable for all advances 


eeaemed 











PART IV. SECT. 1, SUB-SECT. 2.—A. 

p. Whether firm bound.}—Using part- 
nership money & pleading partnorship 
credit for the purchase of shares in a 
joint stock co., no matter what its 


objects may be, are outside the scope 
of a firm of hardware merchants or 
of any ordinary trading firm, & there 
is no implied authority in one partner 
to make the other members of the CAN, 


PARTNERSHIP. 


in respect of the contract made by the St. Thomas 
firm, previously to the day of their receipt of the 
disclaimer, or subsequently to it, in consequence 
of liabilities which they had previously incurred, 
& the Grenada firm were entitled to credit for all 
payments made in respect of the contract prior 
to that day, or subsequently to it if specifically 
made in respect of the amount then due, & for 
the balance of all payments made generally in 
respect of the contract subsequently to that day, 
after satisfying the amount due to the St. Thomas 
house by L. alone.—SmiTt v. URE (1833), 2 Knapp, 
188; 12 E. R. 451, P. C. 


SUB-SECT. 2.—PARTICULAR INSTANCES. 
A. Acceptance of Shares in Company. 


3383. Whether firm bound—tTransfer of shares 
by way of security.|—-One of two partners in a 
foreign firm of bankers lent to L. in this country 
a sum of money, L. executing, by way of security, 
a transfer to the firm of shares in a co., which was 
executed by the above named partner in the 
name of his firm, & the transfer was approved 
of by the directors. L. at that time held transfers 
of a corresponding number of shares, but the 
transfers were not registered. Some time after- 
wards the transfer deeds were left at the office 
of the co., & the transfers were registered, the 
registration of the transfer to the bankers being 
dated before the registration of the trancfers to 
L., & being in the name of the bankers as a firm. 
The loan was afterwards repaid, & the shares were 
retransferred to L. by the same partner, he 
executing the deed in the name of the firm, & the 
transfer was duly registered. Within a year 
from this time an order for winding up the co. 
was made :—Held: under the circumstances the 
one partner could accept shares so as to bind the 
firm.—Re LAND CREDIT Co. OF IRELAND, WEIKERS- 
HEIM’sS CASE (1873), 8 Ch. App. 8313; 42 L. J. Ch. 
435; 28 L. T. 653; 21 W. R. 612, L. JJ. 
Annotations :-—— Expld. & Distd. Niemann v. Niemann (1889), 

43 Ch. D. 198. Refd. Ite Vagliano Anthracite Collicrics 

(1910), 79 L. J. Ch. 769. Mentd. 7te Printing Telegraph 

& Construction Co. of Agence Havas, Ka p. Cammell 

(1894), 1 Mans. 274. 

334. Shares accepted in satisfaction of 
debt—No special authority.|—-NIZEMANN vv. NIE- 
MANN, No. 1475, post. 


B. Acknowledgments of Debdt. 


Acknowledgments in writing.|—See Limtrarion 
or AcTIONS, Vol. XXXIT., pp. 3538, 354, 357, 
Nos. 364, 366-369, 408. 

Part payment & payment of interest.|—Sce 
LIMITATION OF AcTions, Vol. XXXII., pp. 389, 
390, 391, Nos. 707-712, 727. 





C. Admissions. 


385. General rule—Admission by one partner 
binds all.|—When once a partnership is estab- 
lished, the admission of one may bind all (Lorp 
KENYON).—GRANT v. JACKSON (1793), Peake, 
268; 170 BE. R. 152, N. P. 

Annotation i—Refd. Attwood v. Small (1840), 6 Cl. & Fin. 


336. ——.|— BROWN v. MACALLUM & 
Wor.teEy, No. 295, ante. 





partnership liable as shareholders of 
such @ CO.—MASECAR y. MCKENZIE 
& Son, [1924] 2 D. L. R. 1242: [1924] 
ZW. W. RR. 521; 18 Sask. L. R. 321. 


Ra 


Part IV.—RELATIONS BETWEEN PARTNERS AND THIRD PARTIES. 


D. Banking Transactions. 


337. Opening account—Jn individual name.|— 
The name in which the contract is made is prima 
facie evidence of the party for whom the contract 
was made; but it is not conclusive, except by 
the custom of trade in the case of bills of exchange. 
Therefore where two pltfs. sue on a contract 
between them & defts. as bankers, & it appears 
at the trial that the bank account was opened 
in the name of one only of pltfs., it is competent 
for pltfs. to prove that the account was opened 
on behalf of them both; & it is sufficient to 
maintain the action if it is proved that pltf. who 
actually opened the account at the time intended 
it to be the account of the two, without showing 
that defts. had before the action any notice that 
he had so intended. It lies on pltf. to prove this 
intention affirmatively ; & the fact that pltfs. 
were partners, & that the money paid into the 
account belonged to the partnership, is not alone 
sufficient evidence to go to the jury that the 
contract was intended to be made on behalf of 
the two.—CookeE v. SEELEY (1848), 2 Exch. 746; 
17 L. J. Ix. 286; 154 KE. R. 691. 


Annotation :— Retd. Alliance Bank v, Kearsley (1871), 
L. R.6C. P. 433. 


338. -]--In the absence of the evi- 
dence of usage, a partner has no implied authority 
by law to bind his co-partner by a_ banking 
account opened by him in his own separate name, 
instead of in the name of the firm, although such 
account be for the purposes of the firm.—ALLIANCE 
BANK, Lrv. v. KEARSLEY (1871), L. BR. 6 CG. P. 438 ; 
40L. J.C. P. 2493; 24 L. T. 552; 19 W. It. 822. 

339. Drawing cheques.|—Qu.: whether one 
partner has an implied authority to bind his 
co-partner by a cheque drawn in the partnership 
name on the bankers of the firm.—LAws v. RAND 
(1857), 3 C. B. N.S. 442; 2717. 5.0. P. 763; 30 
L. T. O. S. 286; 4 Jur. N.S. 74; 6 W. R. 127; 
140 EF. R. 812. 

Annotation :—Mentd. Heywood +. Pickering (1874), Tu. R. 

9 Q. B. 428. 








340. ——— By new partner—<Account continued 
in name of old firm by agreement with bank.] 
A. & B. soon after the partnership commenced, 
took in another partner, but it was understood, 
that the account with the bankers, was to continue 
as before. This partner drew cheques, in the 
partnership name, & paid them into his private 
account :—Held: the assignees not entitled to 
charge the cheques so transferred, against the 
partnership account.—Ea p. HANSON (1811), 18 
Ves. 232; 34 E. R. 305, L. C.3 sub nom. Re 
CASTLE & POWELL, Ea p. HANSON, 1 Rose, 156. 

341. By surviving partner.]|—-(1) Where 
accounts are kept at a banker’s by a firm, cach 
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artner having a right to draw cheques, & also 
by the individual partners of the firm, it is not the 
duty of the bankers to inquire into the propriety 
of any transfer of funds which may be made 
from and to the different accounts. 

(2) Upon the death of one partner in a firm 
having an account at a banker’s, the surviving 
partner has a right to draw cheques upon the 
partnership account.—-BACKHOUSE v. CHARLTON 


(1878), 8 Ch. D. 444; 26 W. RR. 504. 
Annotation :—Generally, Mentd. Morison v. London, County 
& Westminster Bank (1913), 108 L. T. 379. 


Payment by bank contrary to agreement.|— 
Sec BANKERS, Vol. III., p. 187, No. 375. 

342. Transfer of account.|—-BEALE v. CADDICK, 
No. 344, post. 

343. From partnership to private account. | 
——-BACKHOUSE v. CHARLTON, No. 341, ante. 

344. Appropriation of payments in.|]—The 
acting member of a firm has implied authority 
to assent to the transfer of their account from 
one banker to another, without the express assent 
of the others; though Qu.: whether the acting 
partner would have implied authority to borrow 
money from the party to whom he transferred the 
account, in order to pay off the original creditor. 

Upon such a transfer, however, the actual 
amount due is alone transferred, & the banker to 
whom the account is transferred has no other 
rights than the party from whom it is transferred. 
In an action by them against the partner, whose 
express assent to the transfer was not obtained, 
to recover the alleged balance of the account 
transferred, the question would be, what was the 
real & true balance of account as between the 
original parties, debtor & creditor ? & the partner 
sued is entitled to raise any question as to the 
amount due from the firm which he might have 
raised in an action at the suit of the original 
creditor. But where the balance due from the 
firm at the time of their transfer of their account 
has been over-topped by subsequent payments 
to their credit, as to which there has been nothing 
to take the case out of the ordinary principle of 
appropriation of payments to the earlier items, 
the cause of action is not the balance of account 
existing at the time of transfer, which has thus 
been extinguished, but the balance subsequently 
becoming due.—BEALE v. CADDICK (1857), 2 H. 
& N. 326; 26 L. J. lx. 356; 20 L. T. O. S. 355 ; 
157 E.R. 135, 








Ky. Bills of Hxechange. 
(a) In General. 


345. Whether firm liable.|—HARRISON v. JACK- 
SON, No. 406, post. 


PART IV. SECT. 1, SUB-SECT. 2.— 
E. (a). 


3451. Whether firm lable.J—Where 
& partner made a promissory note in 
the name of his firm, & gave it to his 
creditor for his own separate debt :— 
Held: the fact that such partner had, 
a@ period of six months pre- 
viously, so used cheques of the firm 
which were duly honoured, gave tho 
creditor reasonable ground for believing 
that such partner had the authorit 
of the firm to make, & so to use, suc 
Da eaaagedat note; & he might recover 
he amount from tho firm.—LONDON 
CHARTERED BANK OF AUSTRALIA VW. 
rea (1878), 4 V. L. Rk. (L.) 330.— 


345 if. -+-~A note given by a 
partner for a private debt in the name 
of the firm, was held not »inding on 
the firm.—BEALS v. SHELDON (1836), 
4 0. S. 302.—CAN. 





345 ii. ——-.]}—A partnor in a joint 
stock co., the notes of which were 
suppressed by 7 Will. 4, c. 13, having 
retired their notes which were in cir- 
culation after the suppression, cannot 
put them into circulation again so as 
to bind the partnership.—HaAtLL ». 
Buck (1839), 3 Ont. Dig. 5165.—-CAN. 


345 iv. ——.]—When a co. is formod 
for purposes which do not render the 
drawing & accepting of bills & notes 
necossary, it will be sufficient to 
establish the liability of a partner on 
bills or notes drawn or accepted in tho 
name of the co. by their secretary that 
while he was a vee the secreta: 
was in the habit of so drawing 
seta bills, which were afterwards 
paid with his concurrence & admission 
of liability.—LEE v. MCDONALD (1841), 
6 0. 8S. 130.—CAN. 


345 v. -}—DARLING v. MAGNAN 





(1855), 12 U. C. R. 471.—CAN. 


345 vi. -]—In an action against 
B. & S., a firm of solrs., on promissory 
notes indorsed by B. in the name of the 
firm, it was proved that on other 
occasions S. had indorsed in the same 
manner, &, as witness believed, with 
B.’s knowledge, but it did not appear 
what tho consideration was for the 
indorsements sued on, or that S. knew 
of them :—Held: sufficiont evidence 
to go to the jury ofa mutual authority. 
—WORKMAN v. MCKINSTRY (1862), 
21 U. Cc. R. 623.—CAN. 

345 vii. -—Pltfs. discounted a 
note for N., the maker, payable to & 
indorsed, by a firm in the partnership 
name by one of the partners, pltfs. 
knowing that it was so indorsed as 
security for N., & having no reason to 
suppose that it was in connection with 
the partnership business :—Held: the 
other partners were not liable.— 
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Sect. 1.-—Liability of firm for acts of partner: Sub- 
sect. 2, BE. (a) & (5).] 


346. ~J]——-Where one of several partners, 
with the privity of the others, draws bills of 
exchange in his own name upon the partnership 
firm, in favour of persons who advance him the 
amount, which he applies to the use of the partner- 
ship, although the partners are not jointly liable 
on the bills, they may be jointly sued by the 
payee for money lent.—DENTON v. RonieE (1813), 
3 Camp. 493, N. P. 
Annotations :-—Distd. Smith v. Craven & Thompson (1831), 
9L. J. O. S. Ex. 174. Apld. Bawden v. Howell (1841), 
3 Man. & G. 638; Maclae v. Sutherland (1854), 3 E. & B. 
1. Mentd. Rhodes v, Rhodes (1860), 29 L. J. Ch. 418. 
347. }—A partner has, generally, full 
authority to deal with the partnership property 
for partnership purposes, & if the business be 
such as ordinarily requires bills of exchange, he 
can, unless restrained by agreement, draw, indorse 
& accept bills in his own name for partnership 
urposes. But if a person dealing with the 
individual partner has reason to think that what 
is done in the partnership name is done for 
private purposes, he is put upon inquiry to 
ascertain the extent of the partner’s authority ; 
otherwise he must depend on the right of the 
partner, or rely on circumstances sufficient to 
repel the presumption of fraud. So that, where 
a partner drew bills in the name of a partnership 
firm, & obtained acceptances to them from 
various persons by fraudulent misrepresentation 
of what it was that was being signed, & then 
indorsed the bills, so accepted, with the name 
of the firm, & again indorsed them over to him- 
self :—-Held: the partner’s private bankers, who 
discounted the bills, having full notice that their 
customer was using partnership property for his 
private purposes, & seeing that all the signatures, 
except the acceptances, were in his handwriting, 
were guilty of gross negligence, & could not be 
allowed to prove in bkpcy. for the loss they had 
sustained on the fraudulent acceptances against 
the estate of the surviving partners.—Re RIcnES 
& MARSHALL’S TRusT DEED, Ex p. DARLINGTON 
District JOINT StocK BANKING Co. (1865), 4 
De G. J. & Sm. 581; 5 New Rep. 287; 34 L. J. 
Bey. 10; 11 L. T. 651; 11 Jur. N. 8S. 1223 13 
W. R. 353; 46 BE. R. 1044, L. C. 
——.|—See, also, BILLS OF EXCHANGE, Vol. VI., 
pp. 49, 50, 98-102, Nos. 368, 369, 372, 689-715. 
348. Authority rebuttable by express notice.] 
—The authority of one partner to bind another 
by signing bills of exchange & promissory notes 
in their joint names is only an implied autho- 











FEDERAL BANK v. 
7 O. R. 389.—CAN 


345 viii. -}—A member of a co- 
partnership who assents to the giving 
of an acceptance in the firm name for a 
private debt is bound thereby & is not 
entitled to be regarded as a surcty who 
can be discharged by the giving of an 
extension of time, the obligation being 


348 ii. A 
authorised one of 





ORTHWOOD (1885), 





R.200 each. 


draw bills on the firm to the extent of 


The BY 
excess of his authorit 
knowledge of the firm, 
promissory notes, in the name of the 
firm, for R.1,000 each. Pltf. knew 
the partner was Hmited to a particular 


PARTNERSHIP. 


rity, & may be rebutted by express previous 
notice to the party taking such security from one 
of them, that the other would not be liable for it. 
This, though it were represented to the holder 
by the partner signing such security, that the 
money advanced on it was raised for the purpose 
of being applied to the payment of partnership 
debts; & though the greater part of it were 
in fact so applied. Nor can he recover against 
the other partner the amount of the sum so applied 
to the payment of the partnership debts against 
such notice.—GALLWAY (LORD) v. MATHEW & 
SmITIISON (1808), 10 East, 264; 1038 BE. R. 775. 


Annotati Booth v. & Janney (1819), 


ions :—Consd. uin 
7 Price, 193. Refd. Ogilvie v. Setjambe (1817), 3 Mer. 


53; Jones v. Corbett (1842), 2 Q. B. 828; Re Clarke, Ex p. 
Buckler (1844), 3 L. T. O. S. 284. 


349. .]—BURNES v. PENNELL, No. 296, ante. 

350. Authority to alter note—From joint to 
joint & several.|—The authority of one partner 
to bind another does not extend to the alteration 
of a joint note into a joint & several one (BEST, 
C.J.).—PERRING v HONE (1826), 4 Bing. 28; 2 
©. & P. 401; 12 Moore, C. P. 185; 5L. J. 0.8. 
C. P. 33; 130 EB. R. 678. 


Annotations :—Refd. Bourne v. Freeth (1829), 4 Man. & Ry. 
K. B. 512: Dickinson v. Valpy (1829), 5 Man. & Ry. 
K. B. 126; Ellis »v. Schmoeck (1829), 5 Bing. 521; Fox 
v. Clifton (1830), 6 Bing. 776; Maclae v. Sutherland 
(1854), 3 E. & B. 1. 


351. Authority to accept—Express agreement 
against acceptance—Acceptance in fraud of other 
partners.]|—-GRANT v. HAWKES (1817), Chitty on 
Bills of Exchange, 11 ed., p. 40. 

Aeon :—Refd. Hogg v. Skoen (1865), 18 ©. B. N.S. 





352. ——— After act of bankruptcy—By accept- 
ing partner.|—Where one of two partners in trade 
had after an act of bkpcy. accepted a bill of 
exchange in the name of the firm without the 
priority of his co-partner :—Held : in the hands of 
an innocent indorsee it was an available security. 
—Lacy v. Woo.ucoTT (1823), 2 Dow. & Ry. K. B. 
458: 1L. J. 0. 8S. K. B. 143. 

Annotations :—Folld. te Houghton & Watts, Hx p. Robinson 
(1833), 3 Doac. & Ch. 376. Refd. Craven v. Edinondson 
(1830), 6 Bing. 734. 

353. By partner not accepting.|— 
One of two partners accepts bills for a previous 
partnership liability, after his co-partner has 
committed an act of bkpcy. :—Held: these bills 
were, in the hands of a bond fide holder, provable 
against the joint estate, under a subsequent 
commission issued against both partners.—fRe 
HouauTton & Warts, Hx p. ROBINSON (1833), 
3 Deac. & Ch. 376; 1 Mont. & A. 18; Coop. 
temp. Brough. 162; 47 KE. RR. 58, L. C.3 revag. 








rate of 40 per cent. per annum. The 
notes were not granted in the course of 
the firm’s business & the proceeds 
were applied to the partner’s own use. 
The firm having been charged upon the 
note, brought a suspension :—Held : 
the loss occasioned by the fraudulent 
gran of the notes must fall upon the 
money-lender, who discount them 


firm of carriers 
their partners to 
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-}—As betwoen them- 
selves one partner has no authority 
to draw bills or make promissory notes 
in the name of the firm, except 
AOE ne ee eR NDARD 

: CHILD RITTAIN 
(1877), Buch. 120.—S. AF. 


348 i. Authority rebuttable by expreaa 
notice.|—RATTENBURG ”. CARTER (P. 
EK. I.) (1908), 5 EK. li. Tt. 149.—CAN. 


sum, but also knew that two of his 
bills for R.300 each had been previously 
accepted by the firm. In an action 
on the notes :—Held: the firm was 
not Hable for the whole amount drawn. 
—PREMABHAI HEMABHAI vt. BROWN 
(1873), 10 Bom. 319.—IND. 


351i. Authority to accept—Hxpress 
agreement against acceptance—Accept- 
ance in fraud of other partnerg.)—A 
artner in a firm of builders, who by 
he contract of copartnery was pre: 
cluded from signing bills, adhibited 
the firm name to certain promissory 
notes in favour of the money lender, 
with whom he discounted them at the 


in suspicious circumstances without 
inquiry, & not upon the partners of 
the firm, as they were ignorant of the 
transaction, & as tho transaction was 
not in the course of the firm’s business 
or for ita behoof.—PATERSON BROTHERS 
®. GLADSTONE (1891), 18 R. (Ct. of 


a ra give tte when aaa 
") WO rms-——Plainti. ignora v7) 
of second firm—Pariner in 


.— 


ANK v. DUNHAM 
PARK (1857), 14 O. R. 67.—OAN, 


.—_— —— ——-——.]- 
DuNAAM, Cass. Dig. 2nd ed. 89.- 
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S. C. sub nom. Re Hoveuton & Watts, Ex p. 

ELLis, Mont. & B. 249, Ct. of R. 

Annotation :—Mentd. Fe Bentley, Exc p. Vere (1835), 2 
Mont. & A. 123, 

354. ——— Power to delegate authority..—A. & 
B., as joint exors., carry on their testator’s trade 
in co-partnership, for the benefit of his family ; 
& it is arranged betwecn them, that A. should 
alone draw & accept bills, & manage the cash 
transactions. A. having refused to accept any 
more bills drawn by II. & D., B., unknown to A., 
authorises her son to accept them; & A. & B. 
afterwards become bkpt.:—Held: the holders 
of these bills could not prove them against the 
joint estate. 

_There is no doubt that each partner can accept 
bills for the purposes of the partnership, so as to 
bind his partner; but there appears to me as 
little doubt that he cannot delegate this authority 
to a third person (Str Sonn Cross).—Re ROBINSON 
& KARRAND, “x p. HOLDSwWoRTH (1841), 1 Mont. 
1). & De G. 475, Ct. of R. 

355. Effect of admission by firm.]—In an 
action on a bill of exchange alleged to have becn 
accepted by defts. under the style & firm of A. & 
co. an order was made by consent, to admit the 
handwriting of the acceptance. The notice to 
admit was as follows: ‘‘ Bill of exchange for 
£121 10s. drawn by pltf., upon & directed to defts. 
as A. & co. & accepted by B. for defts. as A. & 
co., & payable, etc.; & indorsed etc.’’ :—Held : 
this admission precluded defts. from denying the 
authority of B. to bind the firm of A. & co. by 
such acceptance & was not a mere admission that 
he signed an acceptance purporting to bind that 
firm.—WILKES v. LfopKIns (1845), 1 ©. B. 737; 
3 Dow. & L. 184 ; 141. 39.0. P. 225 3 51L. 7.0.8. 
200; 185 EK. R. 732. 

_ 856. Individual acceptance.|]— One who 

individually accepts a bill addressed to a firm of 

which he is a member, is individually liable 
thereon. <A bill was addressed to The Allty-Crib 

Mining Co., & accepted by deft., as follows :— 

“* Per proc. The Allty-Crib Mining Co., W. T. 

Van U., London Manager.” It was proved that 

four persons, one of whom was deft., had agreed 

to work a mine, under the name of the Allty-Crib 

Mining Co., & had for some time worked it accord- 

ingly; & that the bill in question had been 

accepted by deft. without the authority of his 
co-partners :—ITeld: deft. was liable upon the 

bill, as acceptor.—OweEn v. VAN UstEr (1850), 10 

C.B. 318; 20L. 3. C. P. 61; 161. T. 0. 8S. 194; 

138 FB. Tt. 128. 

.Innotations :-—Distd. Re Barnard, Wdwards v. 
(1886), 32 Ch. 1D. 447. Refd. Mathews v. 
(1858), 27 L. J. ox. 148. . 
357, Power of new firm to bind the old.|— 

Taking a bill from a new firm does not per se 

discharge the old firm, & it is a question for the 

jury whether it was taken in satisfaction, & dis- 
charge. 

The new firm have not authority to bind the 
old firm, without the authority of the retiring 
members, by acceptances in its name, for the 
debts of the old firm; but when such an accept- 
ance has been given in renewal of a bill given by 
the old firm, the liability of the retiring members 
on the old bill remains.—SPENCELEY v. GREEN- 
Woop (1858), 1 F. & F. 297. 

Of bankrupt partner.|—See BANKRUPTCY, 

Vol. IV., p. 457, No. 4131. 

Fraudulent acceptance.|—Sce Bi..s or Ex- 

CHANGE, Vol. VI., pp. 100, 177, 178, Nos. 703, 

1107~1110. } 

——.]—See, further, BILLS OF EXCHANGE, Vol. 
VI., pp. 57, 58, 72, Nos, 461-463, 579, 580, 
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Authority to indorse.]—See BILis of EXCHANGE 
Vol. VI., p. 308, No. 2024. 

35 Bankrupt co-partner.] — After a 
secret act of bkpcy. committed by one of two 
co-partners, the other cannot by an indorsement 
in the name of the firm, transfer a bill of exchange, 
which existed before the act of bkpcy.—Iams- 
BOTTOM v. LEWIS (1808), 1 Camp. 279, N. P. 
Annotations :—Distd. Lacy v. Wooleott (1823), 2 Dow. & 

Ry. K. B. 458. Refd. Re Houghton & Watts, Ev p. 

Robinson (1833), 3 Deac. & Ch. 376. 

Completion of inchoate instruments.]—See Biiis 
OF EXCHANGE, Vol. VI., p. 69, No. 561. 

Signing by procuration.]|—See Bits or Ex- 
CHANGE, Vol. VI., pp. 109, 110, Nos. 748-753. 

Consideration for acceptance.|—Sce BiLus or 
EXCHANGE, Vol. VI., p. 159, No. 1022. 

Receipt of notice of dishonour.]—Sce BILLs or 
EXCHANGE, Vol. VI., p. 257, Nos. 1674, 1675. 

Receipt in discharge.]—-See B1LLs or EXcuANGR, 
Vol. VI., pp. 345, 349, Nos. 2293, 2321. 

Liability of firm in bankruptcy.]—See BAnk- 
RUPTCY, Vol. IV., pp. 480-4382, Nos. 3886-3901. 
Knowledge by creditor of partnership 
relation.|—See BANKRUPTCY, Vol. IV., pp. 446- 
448, Nos. 4035-4047. 








(6) Trading Partnerships. 


359. General rule—Authority confined to trading 
partnerships.|—The implied authority of one 
partner to bind another by promissory note or 
bill of exchange is confined to partnerships for 
the purpose of trade. One of two attorneys in 
partnership has no implied authority to bind his 
partner by a note in the name of the firm, though 
given for their debt. As, for money handed to 
the firm by a client to be laid out on mtge. 
Declaration on a promissory note, with a count 
on an account stated: particular of demand, 
specifying that the action is brought to recover 
£555 due on the note set forth in the first count, 
with interest from, etc., to the day of payment ; 
& that pltf., for recovery thereof, will avail her- 
self of the whole or any part of the declaration :— 
Held: the note, being invalid, was not, by this 
particular, made admissible evidence of the 
account stated.—HEDLEY v. BAINBRIDGE (1842), 
3 Q. B. 316; 2 Gal. & Dav. 483; 11 L. J. Q. B. 
293; 6 Jur. 853; 114 BK. R. 527. 

Annotation :-—Refd. Garland «. Jacomb (1873), L. R. 8 

Exch, 216. 

360. J—I£ a bill of exchange or 
promissory note be drawn, accepted, or indorsed, 
by one of two persons who are partners in a busi- 
ness which is not a trade, e.g. as attornies, in the 
name of the firm, & the partner, who did not 
write the names of the firm, by his plea deny the 
drawing, acceptance, or indorsement respectively, 
pltf. must give cvidence of the authority of the 
other partner to draw, accept, or indorse in the 
name of the firm; but in the case of a commercial 
firm this is not necessary, as there is a general 
authority —LEVY v. PYNE (1842), Car. & M. 
453. N. P. 

361. —— -——-—.]—BANK OF AUSTRALASIA U. 
BrEILLAT, No. 298, ante. 

862. Authority to accept.]|—If there be two 
merchants that have a joint trade, & one of them 
accept a bill of exchange, if he do not pay it, an 
action lies against the other (TWISDEN, J.).— 
ANON. (1653), Sty. 370; 82 E. R. 786. 

363. After dissolution.|—Order for goods 
by two partners; afterwards partnership dis- 
solved; a bill drawn on the two partners, but 
accepted only by one, who carried on a separate 
trade, & the goods delivered to him, no claim ~~~ 
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be made on the other partner.—Re CHRISTOPHER, 
Ex p. Harris (1816), 1 Madd. 583; 56 EH. R. 
214. 
364. Authority to draw.]—If several persons 
trade under a particular firm, & some, without 
the concurrence of others, draw bills under that 
firm, all are liable to an indorsee.—BAKER v. 
CHARLTON (1791), Peake, 80, 111, N. P. 


Annotations :—Apld. Lacy v. Woolcott (1823), 2 Dow. & 
Ry. K. B. 458; Vere v. Ashby (1829), 10 B. & C. 288. 


865. ——— Outside business purposes—Necessity 
for special authority.}—ALLAN v. Smppaway & 
Son (1892), 9 T. L. R. 20, D.C. 


(c) Non-Trading Partnerships. 

366. Authority must be express.) — Lrvy v. 
Pyne, No. 360, ante. 

367. Auctioneers in  partnership.} — An 
auctioncer is not a trader, & a partner in a firm 
of auctioneers has no implied authority to bind 
the firm by his acceptance of a bill of exchange in 
the firm name.—WHEATLEY v, SMITHERS, [1906] 
2K. B. 321; 75 L. J. K. B. 627; 95 L. T. 96; 
54 W. R. 537; 22 T. L. R. 591; 50 Sol. Jo. 513, 
D. C.3; on appeal, [1907] 2 K. B. 684, C. A. 
Annee :—Consd. Higgins v. Beauchamp, [1914] 3 K. B. 


368. Commission agents in partnership.]— 
Two partners carried on business together as 
brokers, under an agreement that they were to 
get orders on commission & divide the expenses. 
One of them travelled for orders, &, having in- 
curred expenses, drew a bill, for the first time, in 
the partnership name, to raise funds to execute 
an order. The other partner accepted it, but 
before it was issued, countermanded the authority 
to negotiate it, & it was negotiated without his 
knowledge :—Held: the mere partnership did 
not render him liable upon it.—YATES v. DALTON 
(1858), 28 L. J. Ex. 69. 

3 Farming partnership.) A = joint 
interest in a farm, is not a partnership, & there- 
fore, will not convey an implied authority to one 
of two persons, to bind the other by the accept- 
ance of bills of exchange for payments in respect 
of the farm. Therefore, it is incumbent upon the 
holder of bills accepted by one party so jointly 
interested, in the name of both, who seeks to re- 
cover against the other, to prove express authority 
has been given to make such acceptance. Thus, 
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364i. Authority to draw.J—FINNY 
OR a [1925] 4 D. L. R. 1020.— 








364 ii. -}—Kvery one of the rece 
partners in a mercantile firm of LA A ecg (Man 
ordinary trading partnership is liable = 1, Ik. 267 : 
upon @ bill drawn by a partner in the  911,-——CAN. 
recognised trading name of the firm 871 ii 
for a_ transaction incident to the several : 


business of the firm, although his name 
does not appear upon the face of the 
instrument, although ho be a sleeping 
& secret partner.—BUNARSEE DABS v. 
GHOLAM_ Hoaskin (1870), 13 W. BR. 
29; 13 Moo. Ind. App. 358.—IND. 


PART IV. SECT. 1, SUB-SECT. 2.—F. 


3711. General rule—Authority inci- 
dent to trading ee ene three 
defts. were in partnership in a business 
which had two branches. Doft. E., 
who was in obaree of one breach, 
borrowed money m piltf. for the 
purposes of the business, & gave 
pit a promueory note therefor, signed 

y E. in the firm name. The moncy 
actually went into the business :— 


the 


dental 
ASAN KANI 
Mad. 206.—IND. 


$71 iii. 
TERS BROTHERS 








Held: ¥. had authority to borrow for 
the purposes of the 
@ pronussory note so as to bind th 
then members of 
partnership, cote 
the money, woul 

yn —-THOMAB 1. 


2 WwW. W. R. 381 > 2 dD. Ta. Rh. 





-}+—Where one of 
artners has, under arrange- 
ment with the other 
management of the 
ower of borrowing as incidental 
to the power of trade, & the power 
to pledge Pertneraltp assets as inci- 

he power of borrowing.— 
RAVUTTAR Vv. 
DARAM CHETTIAR (1908), I. 


——.]—BRYAN v. BUT- 
& Co. 


t -}—The power of borrowing d. 
is incidental to a partnership in this 
colony, having regard to the nature of 
the business & the circumstances which 
exist in connection with it.—GRAHAM 
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where A. agreed to take a farm, in which B. was 
to be jointly interested, & stipulated to pay for 
the stock & crop thereof, in good bills at three 
months, & B. afterwards, without the knowledge 
of A. made a new arrangement, relative to such 
payment, in pursuance of which he accepted bills 
in the name of himself & A., payable at twelve 
months, which acceptances were not subsequently 
ratified by A., it was held, that the holder of the 
bills was not entitled to recover against A.— 
GREENSLADE v. DOWER (1828), 7 B. & C. 635; 
1 Man. & Ry. K. B. 640; 6L. J. 0. S. K. B. 155 ; 
108 EK. R. 860. 
Annotations :—Consd. Hedicy v. Bainbridgo (1842), 3 Q. B. 

16. Apld. Fisher v. Tayler (1843), 2 Hare, 218. 

370. Mining partnership.|—DICKINSON v. 
VaLpy, No. 546, post. 

—— Solicitors in partnership.|—-See Sor.icrToRs. 





F. Borrowing Money. 

371. General rule—Authority incident to trading 
partnership.|—-BANK OF AUSTRALASIA Vv. BREILLAT, 
No. 298, ante. 

372. ——.|—It is an incident of a 
common trading partnership & the managing 
partners have authority to borrow money for 
partnership purposes, which include the payment 
of partnership debts incurred in the ordinary 
course of business ; & this authority is not excluded 
by special provisions in the partnership deed as 
to the raising of additional capital, or supplying 
deficiencies in the funds by contributions of the 
partners. Therefore, where in such a case the 
attorney of the managing partners paid partner- 
ship debts at their request, & on their promise 
to give a bill in the name of the firm, & the partner- 
ship deed contained a clause, that if any of the 
partners should for any other purpose than the 
immediate use of the partnership draw or accept 
any bill of exchange in the name of the firm, 
the others might dissolve the partnership :—Held : 
the other partners were liable, either on the bill 
or for moncy paid to their use.—BROWN v. KIDGER 
(1858), 3 H. & N. 853; 28 L. J. Ex. 66. 


Annotations :—Distd. Higgins ». Beauchamp, [1914] 3 K. B. 
1192. Refd, General Auction Estate & Monetary Co. ». 
mes [1891] 3 Ch. 432; Jacobs v. Morris, [1902)°1 Ch. 


373. —— Cinematograph theatre busi- 
ness.|—A firm carrying on the business of cine- 
matographic theatre proprietors is not a trading 
firm for the purposes of the rule that each member 
of a trading firm has implied authority to borrow 








v. MURWIN (1862), 1 N.S. W. 5S. C. FR. 
(l.) 195.—AUS. 

a. -l—Money borrowed by a 
partner, with the knowledge & assent 
of his co-partner, is not necessarily 
chargeable by the creditor against the 
latter; it must appear that the money 
was borrowed on partnership account, 
or used for parnereatD purposes.— 
HAMILTON v. MCILROY (1868), 15 Gr. 
332.—CAN. 


b. For parinership purposes — No 
authority to borrow.)—-The mere fact 
that money borrowed by a momber of 
the firm has been applied to partner- 
ship purposes, is not sufficient of itself 
to render the firm Hable, at law, to 
at it when there is no actual or 
impHed authority to borrow, & there 
has been no ratification of the loan.— 
ROBERTSON v. JONES (1880), 20 
N, B. R. (4 P. & B.) 267.— AN. 


ce ———~ ——.}—Foaa v. DOWLING 
(1870), N. B. Nig. 06.—CAN. 


-}—The partnership was held 
Hable herein as an undisclosed principal 
for money which one of the partners 
borrowed from pltf. for the purpose of 
paying the freight on automobiles 
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money on the credit of the firm for partnership 
urposes.—HIGGINS v. BEAUCHAMP, [1914] 8 

.B. 1192; 841. J. K. B. 631; 111 L. T. 1108; 
30 T’. L. R. 687, D. C. 

874. For partnership purposes — Payment of 
partnership debts—Special provision in articles as 
to meeting deficiencies..|—BROWN v. KIDGER, No. 
372, ante. 

375. —— On transfer of banking account.| 
—BEALE v. Cappick, No. 344, ante. 

376. Increase of partnership capital.] — 
The implied authority of a partner to bind his 
co-partners for the repayment of money borrowed 
for partnership purposes, in the ordinary course 
of partnership transactions, does not necessarily 
extend to raising money for the purpose of in- 
creasing the fixed capital of the firm; & there- 
fore a party advancing money to one partner, 
knowing that it was for the latter purpose, cannot 
as a matter of course charge the other partners 
with the loan, unless the transaction took place 
with their express or actual authority. 

Two partners in a firm announced their intention 
of adding £16,000 to their capital, by admitting 
one or more additional partners. W. entered 
into a negotiation with one of the partners, then 
acting on behalf of both, on the subject of the 
announcement, but afterwards declining to enter 
into the firm, advanced a sum of £4,000 to that 
partner by way of loan, on the security of the bills 
of the firm, & also of the separate estate of such 
partner :—-J/eld : W. had, so far as this evidence 
went, notice that the loan of £4,000 was an 
advance, not within the implied authority of the 
partner obtaining it, the other partner having 
authorised the capital to be raised in a different 
mode; but, inasmuch as the original partnership 
was then existing, & the advance might have been 
within the scope of the partnership authority, 
without reference to the proposed increase of 
capital, liberty was given to W. for the purpose 
of trying that question, to bring an action on the 
bills against the exors. of the other partner.— 
FISHER v. TAYLER (1843), 2 Hare, 218; 67 E. R. 
91; on appeal, 2 L. T. O. S. 205, L. C. 

Annotation :—Expld. Bank of Australasia v. Breillat (1847), 

6 Moo. P. C. C. 152. 

377. On personal credit of co-partner.|— 
I, K. & W., entered into an agreement to engage 
in a speculation in land, & agreed to be liable, 
pro rata, according to the value of their shares, 
for the cost of amy land acquired for the purposes 
of the adventure. 

K., who took the active management, borrowed 
money for the purposes of the adventure, & 
granted a mtge. bond on the lands of the adven- 
turers, which contained a clause making him 
personally liable for the debt. At the time of 
effecting the loan he produced the agreement, 
& the money was advanced in consideration of 
its existence :—Held: in the absence of any 
evidence that L. or W. had authorised K. to 











which hoe, purporting to act. on behalf 
of the firm, had bought from whole- 
salors with the object of reselling them. 
—FINNY v. BERGUM, [1926] 3 D. L. R. 
798; (1926) 2 W. W. R. 810; 20 
Sask. L. R. 606.—CAN. 

e. -}—Where a partner has 
power to borrow money for the pur- 

oses of tho firm, & to secure the loan —CAN 

y a pledge of the firm’s chattels, if is H 








such partner borrows the money, & 
gives security over the chattels in his 
own name, the firm is liable in the same 
way as if the name of the firm had been 
oO ally used.—Re McINTYRE & 
EDWARDS, Kr p. GILLARD (1895), 13 
N. Ze Il. KR. 735.—N.Z. 


379 i. Misapplication of money bor- 
rowed-——Appropriation to private pur- 
pose—Negligence of 
NELL v. WILKINS (1885), 13 A. R. 438. 
— CAN. 


881 i. On individual credit —Applica- 
tion of money to partnership purposes. }— 
McCorp v. FIELD (1877), 27 C. P. 391. 


——, }—A 
power to borrow money for the purposes 
of the firm, but if borrowed upon 

own credit, even if applied for the 
purposes of the firm, he alone is liable. 
—HupbDson’s Bay 


Co. v. STEWART 
(1889), 6 Man. L. R. 8.—CAN. 
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pledge their personal credit, they were not liable 
or the debt.—BLAINE v. HOLLAND (1889), 60 
L. T. 285, P. C. 
Annotation :—Refd. Laughton v. Griffin, [1895] A. C. 104. 
378. Misapplication of money borrowed——Ap- 
propriation to private purpose.]—Advances made 
to one partner with the full assent & authority 
of the others, although the amount may be mis- 
applied by him, is a receipt on behalf of the co- 
partnership, & a debt is constituted against such 
co-partnership.—JACKSON v. OGG (1859), John. 
397; 34L. T. 0.8.6; 5 Jur. N.S. 976; 7 W. R. 
730; 70 KE. R. 476. 
Annotation :—Mentd. Re George, Francis v. Bruce (1890), 


44 Ch. D. 627. 

379. —— Negligence of  lender.] — If 
money be lent to one of two partners, who says 
he borrows it for the firm, & he misapply it, & 
there be proof that pltf. lent it under circumstances 
of negligence, & out of the ordinary course of 
business, he cannot recover against the other 
partner.—LOoOyYpD v. FRESHFIELD (1826), 2 C. & P. 
325; sub nom. LLOYD v. FRESHFIELD, 9 Dow. 


& Ry. K. B. 19. 
Annotations :---Co Alliance Bank v. Kearsley (1871), 
Distd. Okell v. Katon & Okell (1874), 





L. R. 6 ©. P. rer 
31 L. T. 330. Mentd. Tournicr v. National Provincial 
& Union Bank of England, [1924] 1 K. B. 461. 

380. .|— Where one partner 
borrows money on the credit of the partnership, 
& applies it to his own purposes, it is no defence 
to an action by the lender against the partnership 
that pltf. negligently omitted to communicate 
with the other partners, & to make inquiries as 
to the borrower’s authority to pledge the partner- 
ship credit, provided pltf. acted bond fide in ad- 
vancing the moncy.—OKELL v. KATON & OKELIL 
(1874), 31 L. T. 330. 

381. On individual credit—Application of money 
to partnership purposes.|—-Loyb v. FRESHFIELD, 
No. 379, ante. 

382. Application to knowledge of 
firm.|/—If a partner borrows a sum of money, & 
gives his own security only for it, it does not become 
a partnership debt by being applied for partner- 
ship purposes, with the knowledge of the other 
partner.—BEVAN v. LEWIS (1827), 1 Sim. 376; 
57 BK. R. 618. 

383. ——— ——-- Borrowing unknown to firm.]— 
Where A., B., & C., not being general partners, 
entered into a joint speculation, & each was to 
contribute a third :—Aeld: A., who had paid 
his share, was not liable to the bankers of B., for 
Moneys advanced by such bankers on the in- 
dividual credit of B., without the knowledge of 
A., though such moneys were applied in payment 
of bills drawn upon B. in the course of the joint 
speculation.—SMITH v. CRAVEN (1831), 1 Cr. & 
J. 500 3 1 Tyr. 389; 9 L. J. O. S. Ex. 174; 148 
HK. R. 1520. 

Annotations :-—Refd. Nicholson ». Ricketts (1860), 2 EB. & E. 

497; Re Adansonia Fibre Co., Mile’s Claitn (1874), 9 


Ch. "App. 635; Yorkshire Banking Co. v. Beatson (1), 
Leeds & County Banking Co. ». Same (1879), 4 C. P. D. 204, 




















381 iii. -}~—Tho tenant of 
a grazing farm entered into an = Sa 
ment with another person by which 
the latter became a joint adventurer 
in the farm. The agreement was kept 
latent & the original tenant remained 
in the management of the farm. In 
the course of management he 
obtained an advance upon his indivi- 
dual credit from a third party for the 
express purpose of paying his rent & 
the money was so applied :—J/eld: 
the latent co-adventurer was jointly 
& severally liable in repayment of this 
advance.—CAMERON v. YOUNG (1871), 
9 Macph. (Ct. of Sess.) 786; 43 Se. Jur. 
437.—SCOT. 








lender.|—-McCon- 


artner has 
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Sect, 1.—Tiability of firm for acts of pariner: Sub- 
sect. 2, F. & GJ 


384, ——— Whether borrowing effective 
as mortgage on shares of partners.|—BAXTER rt. 
Brown, No. 7138, post. 

885. Borrowing from other than _ specified 
lender.|—Defts. & H. had dealings on joint acvount 
in various bearer securities. For the purposes 
of the joint account, defts. entrusted H. with bearer 
securities to the amount of £20,000 for the purpose 
of being deposited by him as margin in respect 
of a loan to be borrowed from a specified lender. 
If. did not borrow from that lender, & he had 
the £20,000 margins in his possession on Sept. 15, 
1911, on which day H. became indebted to pltfs. 
On subsequently discovering the existence of the 
joint account transactions between H. & defts. 
pltfs. sued defts. in debt on the ground that they 
were partners with Ll.:—Held: the claim failed, 
inasmuch as IJ. had no authority to act for the 
joint adventure by borrowing from any one 
except the specified lender, & pltfs. did not at the 
material date know or believe H. to be a partner 
with defts.—LLoyps Bank, LTp. v. Swiss BANK- 
VEREIN, UNION OF LONDON & SMITHS BANK, LTD. 
v. Swiss BANKVEREIN (1912), 107 L. T. 309; 28 
T. L. tk. 501; 56 Sol. Jo. 688; 17 Com. Cas. 
230; affd. (1913), 108 L. T. 143; 29 T. L. R. 219; 
57 Sol. Jo. 243; 18 Com. Cas. 79, C. A. 

386. Other partners unknown to lender.) --- 
LLOYDS BANK, Lip. v. Swiss BANKVEREIN, 
UNION OF LONDON & Smitns Bank, Lrp. v. 
Swiss BANKVEREIN, No. 385, anle. 





G. Contracts. 


387. General rule — Liability not confined to 
contracts relating to partnership trade.]— Pltf. 
was employed as an attorney by the owner of a 
mill to take the necessary steps for paying off a 
mtge. thereon. The owner carried on the busi- 
ness of a miller at the mill, in partnership with 
several other persons, all of whom knew of the 
mtge., & had ordered their clerk to pay the 
interest :—Held: the partners were liable to the 
attorney for his bill of costs. 

It. is quite a fallacy to suppose that partners 
are not liable except upon contracts relating to 
the article in which they deal. They must have 
a place wherein to carry on their business; & 
if partners take a shop for that purpose, though 
one only should act, yet both are liable for the use 
of it. Here one of the partners is owner, subject 
to a mtge.; the partners are his lessees; & the 
manager or clerk acts for all. Under these cir- 
cumstances, therefore, I think that defts. are liable 
to the attorney (LORD DENMAN, C.J.).—GRIFFITH 
v. HUGHES (1847), 9 L. T. O. S. 147. 

388. Contract for sale.}]—- The sale of one 
partner is the sale of them both; & therefore 
although that one of them selleth the goods, or 
merchandizeth with them, yet the action must 
be brought in both their names; & in such case 


PART IV. SECT. 1, SUB-SECT. 2.—G. 388 

388 i. Contract for sale.) — Qu. : 
whether, where there are partners 
employed in making engines, etc., & 
pltf. makes an oxpress contract with 
one for an engine, he, notwithstanding 
such contract, suc them all.—Loomis 
. eae (1850), 7 U. CG. R. 386,.— 








388 fi. -~-Each partner has a 
power of sale over the effects of the 
firm, & the mere omission of the vendor 
to consult his co-partner is no ground 
of fraud as against the vendce.—Fox 
v, Rost (1852), 10 U. C. R. 16.—CAN. 


(1918) 1 W. W. 


iii, ——.}—O'Reean v. 
LIAMS (1892), 24 N. S. R. 165. 
388 iv. ~l~Where one partner 
purports, without authority, to sell 2 
outside the ordinary way of carrying 
on the partnership business the pro- 
perty of another partner used for the 
purpose of the business, the purchaser f. 
" obtains no title & the other partner 
may maintain an action for conversion 

against Ae Wy ATTALIOR ”. JARRETT, 
432; 38 D. L. R. 63,—CAN 
388 v. ——.]  — 
DatIRigs v, STANDARD MILK SUPPLY 
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deft. shall not bé received to wage his law, that 
the other partner did not scll the goods unto 
him, as is supposed in the declaration (per CUR.). 

-LAMBERTS CASE (1614), Godb. 244; 78 BH. R. 
142. 

389. ——— On behalf of firm—Execution by two 
partners only—Question for jury.J—In assumpsit 
on a contract for the delivery of coals from a 
colliery, it appearcd that the agreement, for supply- 
ing such coals & for the demise of a real wharf 
purported to be made between pltf. & the partners 
in the colliery, three in number, & was executed 
by pltf. & two of the partners :—Held: admitting 
such contract to be one by which partners might 
bind an absent co-partner or themselves, yet the 
judge, on trial, ought not to decide, as matter 
of law, that the contract signed by two bound 
them, but should desire the jury to say whether 
it was intended to do so or not, if there are cir- 
cumstances from which an intention can be 
inferred that no party should be bound unless all 
the partners signed.—]L.ATCH v. WEDLAKE (1840), 
11 Ad. & Bl. 959; 3 Per. & Dav. 499; 9 1. J. 
Q. B. 201; 113 EB. R. 678. 

Annotations :-—Mentd. Cumberlege v. Lawson (1857), 1_C. B. 


N.S. 709; Coyte v. Elphick (ots 22 W. RR. 641; Royal 
Albert Hall Corpn. ». Winchilsea (1891), 7 T. L. R. 362. 


390. Approval by one partner only.}— 
B. was the chief partner in a partnership of three 
persons. The word ‘ approved ” written by him 
& signed with his name was treated as an assent 
binding on all the partners whose names were 
mentioned in the paper, although the usual form 
of signature of the partnership was that of “ LB. 
& Sons.”’ 

A mere mental assent to the terms stated in 
a proposed contract would not be binding, but 
acting npon those terms, by sending coals in the 
quantities & at the prices mentioned in it, 
amounted to sufficient to show the adoption of 
the writing previously altered & sent, & to con- 
stitute it a valid contract.—BRoGpEN v. METRO- 
POLITAN Ry. Co. (1877), 2 App. Cas. 666, H. L. 


Annotations :—Refd. Waring & Gillow v. Thompson (1912), 
29 T. L. R. 154. Mentd. Houschold Fire & Carriuge 
Accident Insce, v. Grant (1879), 4 Kx. D. 216; Henthorn 
wv. Fraser, (1892] 2 Ch. 27; Carlill v. Carbolic Smoke 
Ball Co., [1893] 1 Q. B. 256; Keighley, Maxsted v. Durant, 
[1901] A. C. 240; Coope v. Ridout, [1920] 2 Ch. 411. 


391. ——— Of partnership goods.) — BANK oF 
AUSTRALASIA ¥. BREILLAT, No. 298, ante. 

392. Contract for purchase of goods.| —Where 
one of two partners, with the intention of cheating 
the other, gocs to a shop & purchascs articles 
such as might be used in the partnership busi- 
ness, which he instantly converts to his own 
separate use, if there was no collusion between 
him & the seller, this is to be considered a partner- 
ship transaction, & the innocent partner is liable 
for the price of the goods, without proof of any 
previous dealings between the parties.—BOND v, 
Np (1808), 1 Camp. 185; 170 HK. RB. 923, 


393. .}—BANK OF AUSTRALASIA ¥. BREIL- 
LAT, No. 298, ante. 











WIL- 
—CAN. 


Co., {1913] T. P. D. 506.—S. AF. 

392 i. Contract for purchase of goods. ] 
——-MOORKV. SLATER & BARBOUR (1863), 
W. & W. 161.—~AUS., 

392 ii. ———.}—-MARTIN __ 2. 
(1875), 15 B. L. R. 372.—IND. 


Ry individual partner—For 
partnership purpnses—Joint adventure.) 
—LOCKHART v. Moovir & Co, (1877), 


g- For individual pu . 
poses. ee a&® partner without 
collusion gives orders in the name of 
the firm for goods {n the use of which 


BAKER 
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10 Sask. L. R. 
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Part IV.—RELATIONS BETWEEN 





394. By individual partner—For partner- 
ship purposes—Partners in general profits only.]— 
If several persons horse with horses their several} 
property, the several stages of a coach, in the 
general profits of which they are partners, they 
are not all jointly liable for goods furnished to 
one partner for the use of the horses drawing the 
coach along his part of the road.—BarrTon », 
- HANSON (1809), 2 Taunt. 49; 127 BE. R. 993. 
Annotations :—Refd. Waland ». Elkins (1816), 1 Stark. 272: 


Kromont v. Coupland (1824), 2 Bing. 170: , 
Whitehead (184 2h. J. Kx. 43 a die nk 


2); 

(1863), 3 B. & 8. Nar. 

395. — ——— Joint adventure.]—Whcre 
persons enter into an agreement constituting a 
partnership limited to a joint trading adventure & 
goods are purchased, ostensibly by an individual 
adventurer but really for the purpose of the joint 
adventure, the adventurers are liable as partners, 
but there is no such responsibility for goods pur- 
chased upon the credit of an individual adventurer 
though they are aftcrwards brought into stock 
as his contribution to the joint adventure.— 
KARMALI ABDULLA ALLARAKHIA v. VORA KARIMJI 
JIWANJI (1914), L. R. 42 Ind. App. 48. 

396. —-— On behalf of firm — Acceptance of 
bill in individual name.J|—-One of the members of 
a foreign firm resident in this country, bought 
goods on account of the firm, for which he gave 
his own acceptances. Before the maturity of 
the bills, the acceptor became bkpt., & the drawer, 
or those to whom he had indorsed them, proved 
for the amount against the acceptor’s estate, & 
received dividends :—fleld: the vendor of the 
goods, to whom the bills had been returned, had 
done nothing to prejudice his right to have re- 
course against the other members of the firm for 
the unpaid balance. The mere fact of the vendor’s 
dealing with the resident partner, making out 
the invoices to him individually, & drawing upon 
him alone though aware that he was a member 
of a firm, & that the goods were to be shipped for 
the firm, makes no difference.—BoTroMLEY v. 
NUTTALL (1858), 5 C. B. N.S. 122; 28 L. J.C. P. 
110; 32 lL. T. O. S. 222; 5 Jur. N.S. 315; 141 
H.R. 48. 


Annotations :—Reld. Keay v. Fenwick (1876),1 C._P. 1). 
745; Searf v. Jardine (1882), 7 App. Cas. 345. Mentd. 
eee v. Western Canada Pulp & Paper Co., [1905] 2 Ch. 
« Ws . 








397. Contract not in accordance with course of 
business—Free carriage of goods.|—Where it was 
agreed between pltf. & one of defts. proprietors 
of a stage coach, to carry certain parcels for 
pltf. free of expence, which were accordingly 
carried for two years, but there was no evidence 
of any knowledge of this agreement by other 
defts.; & defts. had given notice that they would 
not be accountable for parcels above the value 
of £5, unless entered & paid for, etc. :—Held: 
defts. were not liable for the loss of a parcel of 
above the value of £5, sent by pltf. under this 
agreement, of which no notice of its value had 
been given to defts.—BIGNOLD v. WATERHOUSE 
(1813), 1M. & S. 255; 105 EH. R. 95. 

Annotations :—Refd. Thompson v. Speirs (1845), 14 L. J. 
oe 453. Mentd. Batson v. Donovan (1820), 4 B. & Ald. 
398. Contract commencing in name of firm— 

Subsequent clauses in name of individual partner— 

Charterparty.]—If a partner who executes a 


he is himself solely interested, & the 
goods are of such a nature that stran- 
gers cannot toll whether they might 
not be for the joint business of the 
firm, such orders will bind the partners. 
—SIMPSON v. MODONOUDIH (1844), 1 
U. ©. R. 187.—OCAN. 

of firm— 


396i. ———- On behalf 


Acceptance of bill in individual name.J)— 
JONES v. Foster (1861), 12 N. B. R. 
(1 Han.) 607.—CAN. 


h. Partnership not in existence al time 
of contract.}~In an action by pltfs. to 
recover damages for breach of contract 
from the three defts., who, it was 
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charterparty by the terms of the instrument, in 
the commencement of it, professes to contract for 
himself & his partner A., A. will be bound although 
all the stipulations & obligations in the remaining 
part of the instrument are made in the name of 
the freighter.—THOMAS vy. CLARK (1818), 2 Stark. 


450, N. P. 
~Mentd. Capper v. Forster (1837), 3 joe. 
-.. ~. 938; Ceckburn v, Aloxander (1848), 6 C. B. 791% 
Warren +, Peabody (1849), 19 L. J. C. P. 43; Morris +. 
ie et Geto), 1C. P. D. 155; The Resolven (1892), 9 
e dds vw ive 


399. Supply of gas for place of business—Lease 
of premises in name of individual partner.]—The 
City of London Gas Light & Coke Co. may main- 
tain assumpsit for gas supplied to the occupiers 
of a wharf; & it is not necessary, in such a case. 
that there should have been any contract by deed 
executed by the co. Both of two partners are 
liable for gas furnished, if they have both had the 
use of it, although the lease of the wharf upon 
which it is supplied, is granted only to one of 
them.—Ciry oF LONDON Gas Licut & Cokr Co, 
v. NICHOLLS (1826), 2 C. & P. 365, N. P. 
Annotations :—Mentd. Boverley ». Lincoln Gus Light & 

Coke Co. (1837), 6 Ad. & Hl. 829; 

Union (1852), Bail Ct. Cas. 81. 

400. Contract for tenancy—Execution in name 
of firm—lIdentity of signatory not proved.]— An 
agreement for letting premises, under hand only. 
was signed ‘‘ H. Curtis & co.”’; & it appeared that 
there were two persons trading under that firm, 
but it was not proved, through the absence of the 
attesting witness, in whose handwriting it was 
signed :—Held : upon evidence that both persons 
acted in the business, there was sufficient proof 
of an execution by the partnership.—HVANS v. 
CurTIS (1826), 2 ©. & P. 296, N. P. 

401. -——- For partnership purposes—tLiability 
for use & occupation.|—GRIFFITH v. LLUGIIES, 
No. 387, ante. 

402. —— Lease for twenty-one years— 
Partnership for indefinite period.|}——-SHARP  v. 
MILLIGAN, No. 328, ante. 

403. Contract for employment — Agreement 
signed by two of three parties—Liability of all.|— 
A. agreed in writing with B. & C., on behalf of 
themselves & D., as partners in trade, to serve 
them, B. & C., & the survivor of them, for seven 
years, as their foreman, & not to engage in trade 
on his own account during that period without 
their consent; & B. & C. agreed to pay him wages 
after the rate of £3 3s. per week, so long as he should 
serve them faithfully :—Held: the action was 
maintainable against B., C., & 1). jointly, though 
B. & ©. only were parties to the written agreement. 
—DRAKE v. BECKHAM (1843), 11 M. & W. 315; 
12 L. J. Ex. 486; 7 Jur. 204, Ex. Ch.; affg. 8. C. 
sub nom. BECKHAM v. DRAKE (1841), 9 M. & W. 
79; subsequent proceedings (1849), 2 If. L. Cas. 
579. 

Annotations :—Apld. Spurr v. Cass, Cass v. Spurr (1870), 
L. R. 5 Q. B. 656. Refd. Galsworthy v. Strutt (1848), 1 
Kixch. 659; Robinson v. Rudkins (1856), 26 L. J. Hx. 
56; Bristow v. Whitmore (1861), 4 L. T. 622. Mentd. 
Denton v. Williams (1839), 8 Dow]. 123; Hill » Smith 
(1844), 13 L. J. Ix. 243; Williams ». Chambers (1847) 
10 Q. 3. 337; Bell v. Carey (1849), 8 C. B. 887 ; Wethereil 
v. Julius (1850), 10 C. B. 267; Kiliot v. Clayton (1851), 
16 Q. B. 581; Boddington v. Castelli (1853), 1 EK. & B. 

879; Stanton v. Collier (185 EK. & B. 274; Richbell 


4), 3 
v. Alexander (1861), 30 L. J. C. P. 268; Calder ». Dobell 
yas R. 6 C. P. 486; Bailey v. Thurston, [1903] 1 


Clarke vo. Cuckfield 





alleged, were partners, & as such had 
entered into a joint adventure with 
pitfs. :—-Held : even if the partnership 
existed, it had not been formed at the 
time when the contract was alleged 
to have been made.—LANa »v. MORRI- 
BON (1911), 18. C. L. R. 1.—AUS, 
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Sect. 1.—Liability of firm for acts of partner: Sub- 
sect. 2,G4.,H., J. & K.] 

404. ———- By one partner—Solicitor’s bill of 
costs—-Payment of mortgage on partnership pre- 
mises.|——GriFFITH v. HUGHES, No. 387, ante. 

405. Variation of contract—Without knowledge 
of co-partner.|—A. & B. entered into an agree- 
ment with C. for the manufacture by C. within 
a specified time of a machine of a_ certain 
power. The agreement recited that A. & B. 
had agreed to use & practise for their mutual 
benefit, as partners, the right of using the 
said machine. Subsequently, B. without A.’s 
knowledge, gave to C. an extension of time for the 
making of the machine, & also instructions for an 
increase of the mechanical power :—Held: as 
between A. & C., that A. & B. were interested as 
partners in the subject matter of the contract, 
& that A. was bound by B.’s instructions to C. 
& could not treat the contract as rescinded.— 
LEIDEN v. LAWRENCE (1863), 2 New Rep. 283. 

Contract by joint ship-owners.|——See SHIPPING. 

Effect of ratification./—See Part IV., Sect. 1, 
sub-sect. 1, C., ante. 


H. Deeds. 

See Partnership Act, 1890 (c. 39), s. 6. 

406. General rule.|—One partner cannot bind 
the other partners by deed. 

The law of merchants is part of the law of the 
land; & in mercantile transactions, in drawing 
& accepting bills of exchange, it never was doubted 
but that one partner might bind the rest (LorD 
KENYON, C.J.).—HARRISON v. JACKSON (1797), 7 


Term Rep. 207; 101 E. R. 935. 

Annotations :-—Apld. Marchant v. Morton, Down, [1901] 2 
kK. B. 829. Refd. Hawkshaw v. Parkins (1819), 2 Swan. 
539; Adams v. Bankart (1835), 5 Tyr. 425 ; Tomlinson 
v7. Broadsmith & Stead (1896), 65 L. J. Q. B. 308. 


407. .|}—-A partner has no _ presumed 
authority to execute deeds for his co-partners ; 
unless you can show that A. was authorised by 
deed to do so, you cannot make the execution by 
A. available against B. & C. (LORD ABINGER, C.B.). 
a ae v. SuTTON (1840), 2 Mood. & R. 269, 


Annotation :—Mentd. Pipe v. Steele (1842), 2 Q. B. 733. 

408. Authority must be by deed.J—An autho- 
rity to execute a decd must be by deed; & if 
one partner acknowledge that he gave another 
partner authority to execute a deed for him, the 
presumption is, that it was a legal authority, 
which must be under seal & produced. An 
acknowledgment is not sufficient.—STEIGLITZ v. 
EGGINTON (1815), Holt, N. P. 141, N. P. 

409. -|—GREEN v. SuTTON, No. 407, ante. 

410. Execution in presence of co-partner.|— 
If A. execute a deed for himself & his partner, 
by the authority of his partner, & in his presence, 








PART IV. SECT. 1, SUB-SECT. 2.—H. 
406 i. General rule.}—LOGAN tv. STRA- 


action, & the transaction itself is within 
the scope of the partner’s implied 
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it is a good execution, though only sealed once.— 
BaLL v. DUNSTERVILLE (1791), 4 Term Rep. 


313; 100 BK. R. 1038. 
Annotations :-—Refd. Burn v. Burn (1798), 3 Ves. 573. 
Mentd. R. v. Austrey (1817), 6 M. & S, 319; Cooch v. 
Goodman (1842), 2 Q. B. 580. 
411. .|—Partners bound by an instrument 
executed by one in the presence of the others.— 
Burn v. Burn (1798), 3 Ves. 573; 30 BH. R. 1162, 


L. C. 
anaen :—Mentd. Ferguson ». Gibson (1872), 41 L. J. 
*h. . 


412. Assignment for benefit of creditors— 
Executed by one partner only—Individual liability.| 
—Where a deed of assignment, purporting to be 
made by all three partners of a firm, & to convey 
all their personal estate & effects whatsoever in 
trust for the benefit of creditors, was executed 
by one of them only :—Held: it operated to 
convey the share of the one who so executed.— 
BOWKER v. BURDEKIN (1843), 11 M. & W. 128; 
12 L. J. Ex. 829; 152 EB. R. 744. 

.innotations :—Refd. Re Douglas, ir p. Snowball (1872), 7 
Ch. App. 534. Mentd. Gudgen v. Besset (1856), 6 KH. & B. 
986; Pattle v. Hornibrook, {1897] 1 Ch. 25; Foundling 
Hospital v. Crane, [1911] 2 K. B. 367, 

413. Assignment of partnership debt-——Valid as 
equitable assignment.|—One of the two partners 
of a firm purported by deed to assign the book 
debts of the firm as security for a debt due by the 
firm & signed the deed in his individual name & 
also, without authority, in the name of his partner : 
—Held: whether or not the deed was valid as 
a deed it operated as a good equitable assignment, 
for that it was, within Partnership Act, 1890 
(c. 39), s. 6, an act or instrument relating to the 
business of the firm & done in a manner showing 
an intention to bind the firm by a partner who 
by reason of the partnership had authority to 
bind the firm.—RHe Briaes & Co., Bx p. WRIGHT, 
[1906] 2 K. B. 209; 75 L. J. K. B. 591; 95 L. T. 
61; 50 Sol. Jo. 514. 

414, - .|—Though one of two partners 
is not as partner entitled to execute deeds on 
behalf of the partnership yet an assignment by 
deed of a partnership debt by a partner is a good 
equitable assignment & binding on the partner- 
ship, though the deed is bad as a deed.—MAR- 
CHANT v. MorTON, Down & Co., [1901] 2 K. B. 
te ; 70L. J. K. B. 820; 85 L. T. 1695 17 T. 1. RB. 
640. 

Anes otion :—Mentd. Torkington v. Magee, [1902] 2 K, B. 











J. Guarantee. 


See Partnership Act, 1890 (c. 39), s. 18. 

415. Whether partnership bound.|—-Hopr »v. 
Cust (1774), cited 1 East, at p.53; 102 KH. R. 21. 
Annotations :-—Refd. Shirreff v. Wilks (1800), 1 Mast, 48; 


1 OR £ Bonbonus (1803), 8 Vos. 540; Wintle v. Crowther 
(1831), 1 Cr. & J. 316. 


MOORE v. Boyp (1864), 15 GC. P. 513; 
23 U. C. R. 459.—CAN. 


NAHAN (1854), 12 U. G. R. 15.—CAN. authority.—GILCHRIST |v. DOUGLAS 412i. Aasignment for benefit of credi- 
406 ii. ——.+—Harnris v. ROBERT- (Alta) (bee) : oae” 38; [1923] jive eeeculed by ee ee fp 
RON (1866), 16 N. B. R. (6 All.) 496.— "he he Ah : : Individual liability.}—Held: one co- 
CAN. 408 1. Authority must be by deed. . partner {iu trade cannot, without the 
406 iii. ——.] — Hamitton Provi- Although one partner cannot bind express consent of his co-partner, 


DENT & LOAN SOCIETY v. STEINHOFF 
(1896), 23 A. R. 184.—CAN. 


406 iv. .}+—Although it is a rule 
of law that a partner has no implied 
authority to execute a d on behalf 
of his firm, & there can be no ratifica- 
tion of such a deed except by tho 
re-delivery of the old deed or the execu- 
tion of another one, yet a document 
which is in form a deed, & inoperative 
as such because executed by one 
pereuee only, may, nevertheless, be 

inding on the firm if a deed is not 
necessary for the validity of the trans- 





other partner 


partner. |—Held : 


another by deed, where a deed is 
necessary, unless himself authorised by 
deed to do so, yet if the dealing could 
have been effected without a deed the 
may 
HURREY v. BANK 

a (1883), IN. ZL. R. C. A. 115. 


410i. Execution in presence df co- 
where one of two 
partners signed in the name of both 
in the presence of the other, & for him, 
with his assent, though there wan but 415 ii 
one seal, it was the deed of both.— 


execute a deed disposing of all the stock- 
in-trade, effects, & assets of the firm 
to a trustee to dispose of the same for 
the general benefit of the creditors of 
the partnership.—CAMERON ?¥. STEVEN- 
SON (1862), 12 C. Pp, 389.—CAN. 


bound.— 
OF NE SoutTn 
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415 i. Whether nartnership bound, }— 
Day v. MoLrop (1859), 18 U. C. R. 
256.—CAN. 


. ——.J—It is not incident to 
the gencral authority of a partner to 
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416, ——.]—CRAWFORD v. STIRLING, No. 325, 
ante. 

417. ——.]—Undertaking in writing to guaran- 
tee the debt of another sufficient, within Stat. 
Frauds without stating any consideration as be- 
tween the creditor & the surety. Partnership 
bound by the signature of one partner.—Ewz p. 
GARDOM (1808), 15 Ves, 286; 33 E. R. 762, L. C. 
Annotations :—N.F. Brottel v. Williams (1849), 4 Exch. 

623. Mentd. Bochm v. Campbell (1819), 8 ‘Taunt. 679; 

Jenkins ». }teynolds (1821), 6 Moore, C. I. 86; Morley »v. 

Boothby (1825), 3 Bing. 107. 

418. -|—In an action on a guarantec for 
the debt of a third person, signed by one of two 
partners in the partnership firm, it is necessary 
to give some evidence beyond the relationship 
of partners subsisting between them, that the one 
who signed had authority to bind the other by 
the guarantce. But for this purpose it would be 
sufficient to prove a parol acknowledgment from 
the other partner subsequently to the giving of 
the guarantee, or to show a previous course of 
dealing, in which similar guarantees had been 
given in the partnership firm, with the privity 
of both partners.— DUNCAN v. LOWNDES & BATE- 
MAN (1813), 3 Camp. 478; 170 KE. R. 1452, N. P. 
Annotations :—Consd. Brettel v. Williams (1849), 4 Ixch. 

623. Refd. Rc Wike, Hx p. Keighley (1874), 30 L. T. 407. 

419. Guarantees must be in course of business. |— 
CRAWFORD v. STIRLING, No. 325, ante. 











20. -]—DUNCAN v. LOWNDES & BATEMAN, 
No. 418, ante. 
421. -]—One of a firm of attorneys had 





no general authority to bind the firm by a 
guarantee given to pay debt & costs, in considera- 
tion of pltf. discharging his debtor out of custody. 
There is no evidence to show that the guarantee 
was given according to any usual practice of 
defts., & it certainly was not according to the 
usual practice of attorneys generally (ParTrs- 
SON, J.).—HASLEHAM v. YOUNG (1844), 5 Q. B. 
833; Dav. & Mer. 700; 13 lL. J. Q. B. 205; 3 
L. T. O.S. 84; 8 Jur. 388; 114 KE. R. 1463. 
sbuenation :—Consd. Brettcl v. Williams (1849), 4 Exeh. 


422. «l—Defts., who were in partnership 
as railway contractors under the name of W., A. 
& co., contracted with a railway co. to do certain 
works. U. & R. made a subcontract with defts. 
to do part of the work; & for that purpose re- 
quiring coals to make bricks, A., without the 
knowledge or assent of his co-partners, signed in 
the name of the firm & delivered to pltfs. a 
guarantee, not addressed to any person, for pay- 
ment of coals to be supplied to U. & R. Pitfs. 
having pointed out the omission, a clerk of W., 
A. & co. by the direction of A. wrote to pltfs., 
stating that the guarantee was intended for them. 
The clerk, also without the knowledge of the uther 
partners, wrote to pltfs. certain letters amounting 
to evidence of an account stated in respect of the 
amount due on the guarantee :—Held: the 
guarantee did not bind the firm, there being no 
evidence that it was necessary for carrying into 
effect the partnership contract, or that the other 
partners had adopted it.—BRETTEL v. WILLIAMS 








bind his co-partners by giving guaran- 769.—CAN. 
tees for payment of the debts of third 
persons ; it is therefore necessary for a 
person taking the note of a firm as a 
guarantee to prove that the partner 
who gave the note had authority to 
bind the firm in that way.—STEWART 





416 v. 
dealor’s 


415 iv. ——.]—FORTUNE v. YOUNG, 
.}—A partner in a general 
business 
authority to make representation on 
behalf of the firm as 


365 


(1849), 4 Exch. 623; 19 L. J. Ex. 121; 14 L. T. 

O.S. 255; 154 EB. R. 1363. 

Annotations :—Refd. Small v. Smith (1884), 10 App. Cas. 
119. Mentd. Re West of England Bank, kx p. Booker 
(1880), 14 Ch. D. 317. 

423. I—S., being desirous to assign a 
lease which he had deposited with pltf. to secure 
advances, employed defts., who were in partncr- 
ship as attorneys, to get the lease from the pltfs. 
T., one of defts., accordingly arranged with pltfs. 
that they should give up the lease on receiving 
from him the following undertaking, signed by 
him in the name of the firm: We undertake, in 
consideration of your handing to us the deeds 
& papers in your possession relating to the Rose 
& Crown Inn, at Hounslow, so as to enable us to 
complete the assignment of the lease of such 
property, to pay you the sum of £200 on the day 
after the completion of the assignment of such 
lease, & the further sum of £250 on or before 
Sept. 3 next. Other deft. was not aware that 
this undertaking was given; but the whole 
transaction was entered in the books of the firm, 
& the purchase-money was paid into the partner- 
ship account :—Held: this was not a_ bare 
guarantee for the debt of a third person, but an 
undertaking to appropriate money to be received 
by the firm in the ordinary course of the partner- 
ship business, & it was therefore binding on the 
firm.—ALLIANCE BANK, Lip. v. TUCKER (1867), 
17. T.13; 15 W. RR. 992. 

424. .|—The general rule, that there is no 
implied power by one of a firm to bind the partner- 
ship by giving guarantees, does not apply in this 
case, because the guarantee was given in reference 
to business ordinarily carried on by the firm 
(CHARLES, J.).—MAYFIELD v. SANKEY (1890), 6 
T. L. R. 185. 

425. When ratification by co-partners neces- 
sary.|—CRAWFORD v. STIRLING, No. 325, ante. 











426. ——.)—BRETTreEL v. WiuiiaMs, No. 422, 
ante. 
427. Parol acknowledgment.| — DUNCAN 


vy. LOWNDES & BATEMAN, No. 418, ante. 


K. Legal Proceedings. 

428. Authority to retain solicitor—To pay off 
mortgage debt..—-GrirFritHh v. Hugiks, No. 387, 
ante. 

429. ——— To recover debts of firm.]—The 
active partner in a firm consisting of himself & 
two dormant partners retained a solr. to conduct 
an action for the recovery of a debt due to the 
firm. While the action was pending, the partner- 
ship was dissolved, & the dormant partners re- 
tired from the business. No notice of the dissolu- 
tion was given to the solr., who did not know of 
the existence of the dormant partners, nor did 
the dormant partners do anything by way of 
withdrawing the retainer :—Held: the dormant 
partners were liable to the solr. in respect of costs 
in the action incurred subsequently to the dissolu- 
tion of partnership.—CourT v. BERLIN, [1897] 2 
Q. B. 396; 66L. J. Q. B. 714; 77 L. T. 293; 46 
W. BR. 55; 13 T. L. BR. 567; 41 Sol. Jo. 715, C. A. 
AON :—Consd. Re Wingfield & Blew, (1904) 2 Ch. 

665. ; 


though the representation might in- 
directly benefit the firm.—STEIN v. 
GARLICK & HOLDCROFT, {1910] 
° 4 P. D. 250.—S. AF. 

419 i. Guarantees must be in course 


of business.|}—A guarantee by one 
partner in the name of the firm for a 


has no  implicd 


the financial 


‘ @ customer who has referred matter not relating to the partnership 
(2 P. & B.) 223.—CAN. a t person to the firm, & any business, will not bind the firm.— 

415 iii. ——.] — MONTGOMERY ” representation he may make on such a MARKBs ¥. WRIGHT (1828), N. B. Dig. 
McQUEEN (Alta.) (1915), 31 W. L. R. matter is not binding on the firm, even 572,—CAN. 
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, 1.—-Liability of firm for acts of partner: Sub- 
sect. 2, K., L., M. & N.] 


430. ——— To defend action against firm—For 
goods supplied in course of business.]|—A managing 
partner of a business firm has an implied authority 
to employ a solr. to defend an action brought 
against the firm for the price of goods supplied 
to the firm in the ordinary course of business. 

A solr. employed by the managing partner of a 
business firm to defend an action brought against 
the tirm in the firm name has authority to enter 
an appearance in the names of each of the partners 
individually, & is not guilty of negligence in not 
keeping the partners, other than the managing 
partner by whom he was employed, informed of 
the progress of the action.—TOMLINSON v. BROAD- 
SMITH, [1896] 1 Q. L. 386; 65 L. J. Q. B. 308; 
741. T. 265; 44 W. R. 471; 12 T. L. R. 216; 
40 Sol. Jo. 318, C. A. 

Annotation :—Refd. Rodriguez v. Speyer, [1919] A. C. 59. 

431. Submission to injunction.]—-Exclusive right 
to a trade name. An agreement by one partner 
to submit to an injunction obtained against 
the firm, & pay the costs, is not within the 
scope of partnership authority; & if not ex- 
pressly agreed to by all the partners, will not 
bind even him who signed the agreement.— WARNE 
v. BROMLEY (1844), 3 L. T. O. S. 70. 

432. Consent to judgment.]—One partner has 
no implied authority to consent to an order for a 
judgment in an action against himself & his co- 
partner.—lIAMBIDGE v. DE LA CROUEE (1848), 
3.0. B. 742; 4 Dow. & L. 466; 1 New Pract. 
Cas. 512; 16L. J.C. P. 85; 8 L. T. O. S. 163; 
10 Jur. 1096; 136 BE. R. 297. 

433. Compromise of action.]—Deft. was a 
partner in the firm of G. & co. from Jan. 1 to 
June 30, 1885, & no notice was ever given to 
pltf. of his retirement. Between those dates 
pitt. discounted an acceptance indorsed by G. & 
co., Which was dishonoured. Pltf. sued G. & co. 
for the amount, & G. & co. brought a cross action 
against pltf. for recovery of the bill. Both 
actions were stayed by order of ct. on G. & co. 
giving to pltf. a second acceptance for the amount 
of the first & £10 for costs, & pltf. giving up 
certain securities for the debt which were in his 
possession. The second acceptance was dis- 
honoured, & pltf. sued deft. upon it as a member 
of the firm of G. & co.:—Held: deft. was not 
liable, as the bill of exchange was given in settle- 
ment of legal proceedings which involved a give 
& take between the parties, & was made without 
his knowledge or consent.—CRANE v. LEwIs (1887), 
36 W. R. 480. 

434. -|\—Pltf., who had been advised by 
one partner in a firm of solrs., brought an action 
against him to recover damages for his alleged 
negligence in giving her advice, & this action was 
settled on the terms of an agreement under which 
she reccived £95 in full satisfaction & discharge of 
all claims & disputes between the parties. Sub- 
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sequently pltf. sued the other partner in respect 
of the same matter :—Held: pltf. was precluded 
from maintaining the action— HOWE v. OLIVER, 
Haynes, Tuirp Party (1908), 24 T. L. R. 
781. 

435. Arbitration—Authority to bind to sub- 
mission.|——-One of several partners cannot bind 
the others by a submission to arbn. even of 
matters arising out of the business of the firm.— 
Sreap v. SALT (1825), 3 Bing. 101; 10 Moore, 
©. P. 389; 31. J. 0.8. C. P. 175; 180 H.R. 
452. 

Annotations :—A 
hk. 681; Hambi 

Refd. Beckham v. 


. Adams v. Bankart (1835), 1 Cr. M, & 
ov. Do Ja Crouée (1846), 3 C. B. 742. 

night (1838), 4 Bing. N. C. 243. 

436. .]|—One partner has no implied 
authority to bind his co-partner to a submission 
to arbn., respecting the matters of the partnership. 
—ADAMS v. BANKART (1835), 1 Cr. M. & R. 681 ; 
es 48; 6 Tyr. 425; 4 L. J. Ex. 69; 149 

.R. 

437. No express authority.|—A. & 
B. partners, dissolved the partnership upon the 
terms that all debts due to, & owing by the 
firm should be received & paid by A. A. em- 
ployed C. an attorney, in winding up the affairs. 
A. having brought an action against D. in the 
names of himself & LB. for a debt alleged to be due 
to the firm, & a plea of sct off having been pleaded, 
all matters in difference between A. & L. & D. 
were, by a judge’s order & by the consent of the 
attorneys employed in the cause, referred to the 
award of M. C. acted solely under A.’s instruc- 
tions, without any express authority from B. In 
an action brought on the award :—Held: the 
submission was not binding on L.—HATTON v. 
one con 83H. & N. 500; 27 L. J. Ex. 486 ; 
157 E. f. 


eee 

















.|—See, further, ARBITRATION, Vol. II., 
pp. 326, 327, 328, Nos. 09, 100, 107, 118. 


L. Mortgages. 
See Part 1V., Scct. 5, post. 


M. Notice. 


438. General rule—Notice to one is notice to all.] 

-ALDERSON v. PoPE (1808), 1 Camp. 404, n.5 
170 BE. R. 1001, N. P. 

439. When referable to partnership 
transaction.]|—-Notice to one partncr is notice to 
all, if given touching a partnership transaction, or 
in the ordinary course of partnership trans- 
actions; not otherwise (Sik GEORGE ROSE).— 
Re Borron, Lx p. PARRATT (1836), 2 Mont. & A. 
626; 1 Deac. 696, Ct. of I. 

Annotations :—Mentd. Re Beardsall & Jackson, Ez p. Brett 
(1867), 15 L. T. 679; Mudge v. Rowan (1868), lu. I. 3 
Exch. 85; Brett v. Jackson (1869), L. R. 4 C. P. 259. 
440. Application of rule—Not to joint stock 

company.|—The rule, that notice to one partner 

in an ordinary trading partnership is noticc to all 
the partners, does not apply to a joint stock co.— 











432 v. 





432 i. Consent to judgment.]}—A part- 
ner cannot sign a cognovit in the name 
of the firm without Epocky: authority, 
& a judgment enterod upon _such cog- 
novit will be set aside.—HoLME v. 
ALLAN (1826), Tay. 348.——_CAN, 


432 ii. ———-.]—Hvurr ». CAMERON 
(1856), 1 P. R. 255.-—CAN, 


-+- BROWN v. CINQMARsS 
05.— CAN. 


consent o 


ainst 


482 iii. —— 
(1856), 2 P. R. 


CT eed 


432 iv. ---RECORD v. RECORD 
C881), 21 N. B. R. (5 P. & B.) 277.~- 


-}+—W., one member of a 
partnership, without the knowledge or 
O., another member, gave 
pitf. a warrant to confess ju 
upon which judgment was entered up 
the firm :—dZJileld: 
absence of evidence of consent to the 
gi of the warrant to confess, or of 
subsequent ratification, the order made 
on the judgment appeal 
be reversed.—PITFIELD v, OAKH# (1893), 
25 N. S. R. 116.—CAN. 

435 i. Arbitration—Authority to bind 
to submission.|}—A declaration that 
deft. agreed with the 
Held; not supported 


by one pitf. only on behalf of himsclf 
& the others, being bis partnors.— 
FRENCH v. WER (1859), 17 U. C. RK. 
245.—CAN. 

k. Admission by one partner.j—An 
admission of a cause of action by some 
members of a commercial firm will not 
bind the other mcombers.—HUNT v. 
Hunt, STABB, PRESTON & Co. (1821), 
1 Nfld. L. R. 234.—NFLD. 


ent, 
the 


ed from must 
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438 i. General rule—Notice to one ts 
notice ta all.|—SNARR v. SMALL (1856), 
13 U. C. R. 125.—CAN 


Itfs. to refer :— 
y an agrecment 
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Re CAREW’S Estate Act (No. 2) (1862), 31 Beav. 
ae ive K. &. 1051. 
—Refd. Humphrey & Denman +. 
Ar), aL T. L. R. 378. ont, jareeusvell) ¢: National 
Provincial Bank (1883), Cab. & El. 56. 

One partner ie of two partner- 
ships.|—-A manufacturer, A. proposed to a firm of 
Bb. & C., who were the home agents of A.’s foreign 
consignees, that they should make advanccs to 
him against the consignments, & that ‘‘ the pro- 
ceeds of sales, above the advances,’’ should go to 
the liquidation of an old claim of B. & C. against 
A. 5B. & C. assented to this arrangement by a 
letter which, after stating that there were two 
ways of making advances: one for A. to draw on 
Lb. & C., & take their acceptances, & negotiate 
them; the other for B. & C. to advance cash to 
A., & draw on A., for the amounts, A. to accept, 
B. & C. to negotiate, concluded thus: & we shall 
retire that acceptance from proceeds of the sales. 
In pursuance of this arrangement A. directed his 
consignees to remit to B. & C. & B. & C. made 
advances to A. by drawing on him, negotiating 
his acceptances, & remitting the proceeds to him. 
Afterwards B. & C. being in want of money, 
directed the consignees to remit, not to themselves, 
but to a firm of bankers C. & D., having a common 
partner with themselves, as a security for advances 
made by C. & D. to B. & C. Upon B. & C. 
becoming bkpt. :—Held: UC. & VD. had notice of 
the arrangement between A. & B. & C., through 
the fact of the common partner; & that upon the 
construction of the contract, the remittances in 


the hands of C. & D. were appropriated in equity, | 


first to the payment of A.’s acceptances, &, 

subject thereto, to the discharge of the old claim.- 

STEELE v. STUART (1866), L. R. 2 Hq. 84; 14 

L. T. 620. 

442. —_-- Notice to clerk or agent.|—The 
doctrine of constructive notice, as applied to 
a partnership firm, no doubt makes the clerk or 
agent of the firm a person whose knowledge will 
affect the firm as a firm with constructive notice, 
and in that sense will make every partner liable 
for the consequences of the constructive notice 
aus a member of the firm, but no one has ever 
carried that doctrine to this extent, that the 
knowledge of the agent of the firm shall be the 
knowledge of the individual _partner as between 
himself and his co-partner; in fact, all the cases 
in equity with which I am familiar have proceeded. 
on the opposite doctrine (JESSEL, M.R.).—LAcEY 
v. LILL, LENEY v. HILL (1876), 4 Ch. D. 537, C. A. ; 
ajffd. on other grounds sub nom. READ v. BAILEY 
(1877), 3 App. Cas. 94, H. L. 

Annotations :—Reid. Re Collic, Kz p. Adamson ares). 8 
Ch. D. 807. Mentd. Morsey Stoel & Iron Co. v. Naylor 
Benzon (1882), 51 L. J. Q. B. 576. 

443. Presumption as to knowledge of co- 
partner’s acts —When duty to obtain.] — (1) 
Partners will be deemed, for the protection of 
those who deal with them, to have such knowledge 
of the acts of their co-partners, as in the discharge 
of their plain duty they might & ought to have 
obtained. 

(2) Difficulty in holding a partner who ostensibly 
takes an active part in the conduct of the business 
free from responsibility, on the ground of insanity, 
in respect of the acts of the firm. 

(3) Confirmed & incurable insanity is a ground 
for dissolving a partnership; but I apprehend, 
before a decree is made that a partnership shall 
be dissolved on this ground, it must be shown not 
only that the party alleged to be insane is not for 
the time so See ae as he had previously been of 
attending to conducting the business, but it 


Kavanagh 
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must be shown clearly & distinctly that he is 
really insanc (LORD LANGDALE, M.M.).-.- SADLER 
v. LEE (1843), 6 Beav. 324; 12 L. J. Ch. 4073 1 
L. T. O. 8S. 142; 7 Jur. 476; 49 TE. 1. 850. 
Annotations ays to (1) Refd. Blair v. Bromley (1847), 

Ph. 354; Bishop v, ate (1854), 2 Drew. 148; te 

Aubyn v. Smart CeO be 5 Eq. 183; Moore ev. Knight, 

[1891] 1 Ch. 6547. Generally, Mentd. Davenport ». 

Stafford, Frisby v. Stafford, Charlesworth v. Manners 

(1851), 14 Beav. 319. 

444. What constitutes notice—Not knowledge 
of fraud.|—-I put the case of a clerk knowing it 
before he became a partner, & not interfering 
with it afterwards. But it is immatcrial that the 
knowledge was acquired during the partnership. 
Suppose, either from corruption, that is, from 
receiving presents or otherwise, or affection, the 
goods being supplied by a relative, one of the 
partners knows that the vendor is defrauding 
the firm. Iam satisfied that, according to sound 
doctrine, that knowledge would not prevent the 
remaining partners from suing the partics to the 
fraud, & recovering in a ct. of equity. It appears 
to me that that kind of notice will not do when it 
is applied to cases of fraud (JEsskr, M.R.).— 
WILLIAMSON v. BARBOUR (1877), 9 Ch. D. 529; 50 
L. J. Ch. 147; 37 L. T. 698; 27 W. RK. 284, n. 
Annotations —Reld. Gething v. Keighley, (1878), 9 Ch. 1). 

547 ; Mutrio v. Binney (1887), 5 The Pongola 

(1895), 73 L. T. 612. Mentd. eres Sliver Mining Co. 

v. Grant (1880), 29 W. R. 481; Hyman v. Helm (1883), 

24 Ch. ID. 531; Ward ». Sharp. (1884), 63 L. J. Ch. 

Hyman v. Helm (1885), 2T.L. R. 205; Re Webb, Gane 

v. Still, [1894] 1 Ch. 73; Arnold & Butler v. Bottomley, 

1908] 2 K. B. 151; Stubbs v. Slater, rato] 1 Ch. 195; 


Youroll v. Hibernian Bank, [1918] A. C. 372. 


N. Payment of Debls. 


445. General rule.|—BANk oF AUSTRALASIA 
v. BREILLAT, No. 298, antte. 

4.46. |—-A. & LB. were partners in a firm. 
A. allowed a debtor to the partnership to set off a 
separate debt of his own against moncy due to the 
firm, the debtor knowing the interest which B. 
had in the debt. 8B. filed a bill against the debtor 
& against A. to have it declared that the debtor 
had no right to retain his share in the debt towards 
payment of the separate debt of A.:— Held: 
although one partner could bind another in the 
receipt & payment of partnership debts, he could 
not set off his separate debts against debts due to 
the firm; & the debtor’s knowledge of the co- 
partners’ interest rendered the bill sustainable as 
against him.—PIERCY v. HYNNEY (1871), L. BR. 12 
Kq. 69; 40 L. J. Ch. 404; 25 L. T. 237; 19 W. QR. 
710. 

447. Whether promise by one binds all— 
Partners undisclosed—Individual liability of pro- 
misor.|— MuRRAY v. SOMERVILLE (1809), 2 Camp. 
99, n.; 170 H. R. 1094. 

448. Promise in name of firm---Although 
after dissolution.|—A. is indebted to B. & Co. for 
goods sold, & upon being released from his liability, 
assigns to the latter debt which is due to him from 
©. & co.; notice of the assignment is given to a 
partner in the house of C. & co. who by parol, 
promises in the name of the firm to pay the debt 
to B. & co., out of the partnership funds :—Held : 
a@ promise by one partner was sufficient to bind all, 
although, as to some of the members, the partner- 
ship had been dissolved before the promise was 
Soa v. M‘'NEILE (1824), 4 Dow. & Ry. 


Annotations :—Consd. Beale v. Caddick (1857), 2 H. & N. 
326. Mentd. Andrews v. Smith (1835), 2 Cr. M. & R. 627. 


Power to borrow to pay debts.|—See Nos. 344, 
372, ante. 
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Sect. 1.—Liability of firm for acts of partner: Sub- 
sect. 2,0., P. & Q.] 


O. Powers of Attorney. 

449. Grant to firm—tTransaction by one partner 
—Sole liability of partner acting.|—A power of 
attorney for the transfer of a sum of Consols 
standing in the books of the Bank of England in 
the names of two persons was applied for by a firm 
of stockbrokers consisting of three partners. By 
the power of attorney the stock holders purported 
to appoint two of the partners jointly & severally 
to act for them in the matter of the transfer. One 
of the partners alone acted under the power of 
attorney and signed the transfer in the books of 
the Bank. The signature of one of the stock 
holders to the power of attorney was forged, but 
this was unknown to the stockbrokers & to the 
bank. In an action by the stock holder whose 
Signature was forged against the Bank to replace 
the stock so transferred the Bank served a third 
party notice on the three stockbrokers, claiming 
an indemnity from them :—Held: the Bank were 
liable to replace the stock; the stockbroker who 
had acted upon the power of attorney & signed the 
transfer was liable, under an implied warranty of 
authority as agent, to indemnify the Bank against 
the loss caused to them by the breach of that 
warranty, even though the stockbroker had acted 
in the honest belief that he had the authority ; & 
the other two partners were not liable.-—OLIVER 
v. BANK OF ENGLAND, STARKEY, LEVESON & 
CooKE, THIRD PARTIES, [1901] 1 Ch. 652; 70 
L. J. Ch. 377; 84 L. T. 253; 65 J. P. 294; 49 
W. R. 391); 17 T. L. R. 286; affd., [1902] 1 Ch. 
610, C. A.3 affd. sub nom. STARKEY v. BANK OF 
ENGLAND, [1903] A. C. 114, H. L. 

Annotations :—Mentd. Salvesen v. Kederi Akt. Nordstjernan 
(1905) A. C. 302; Sheffield Corpn. v. Barclay, [1905] 
A. C. 392; A.-G. vw. Odell, [1906] 2 Ch. 47; Bank of 
England v. Cutler, [1908] 2 K. B. 208; Yonge v. Toynbee, 
11910) 1 K. B. 215; Edwards v. Porter, McNeall v. Hawes, 
11923] 2 K. B. 538. 

Grant to one partner—Limitation to individual 
donee.|—See AGENCY, Vol. 1. p. 295, Nos. 233, 
234. 

To act within scope of partnership.|— See 
AGENCY, Vol. I., p. 304, No. 290. 


P. Receipt of Debts. 


450. Whether payment to one payment to all.!— 
Payment to one partner a good discharge. 

Bill by assignees of a bkpt., claiming a debt 
which had been paid to his partner, as paid after 
notice of dissolution of the partnership, that 
partner retiring & the bkpt. continuing dismissed. 
—DuFF v. East INDIA Co. (1808), 15 Ves. 198; 33 
E. R. 729. 

See lt :—Refd. Nottidge v. Prichard (1834), 2 Cl. & 
n. . 

451. —-—.|— HENDERSON & SMITH v. WILD, 
No. 1817, post. 

452 —(1) In an action for flour sold 
& delivered, pltf. called two witnesses :—one said 
he did not know that A. was a partner of pltf., but 
his name might have been on the sacks in which 
the flour was delivered, in Nov. 1845: the other 





PART IV. SECT. 1, SUB-SECT. 2.—0. 

449 i. Grant to firm—Transaction by 
one partner—Sole liability of partner 
acting.|--~BRYCE v. DAVIDSON (1866), 
25 Uv. C. R. 371.—CAN. 


PART IV. SECT. 1, SUB-SECT. 2.—-P, 


of a joint adventuro is entitled to 
recover & discharge debts due to the 
oint adventure.—THOM v. 
RITISH HANKIN 
Dunl. (Ct. of Scss. 


PART IV. SECT. 1, SUB-SECT. 2.—-Q. 


G 
134.—SCOT. 


PARTNERSHIP. 


witness positively said at first that pltf..told him 
C. had ceased to be a partner in Feb. 18453 he 
then altered it to Feb. 1846; & finally said, on 
re-examination, that he could not say whether it 
was 1845 or 1846 :—Held: the question whether 
C. was a partner in Nov. 1845 was purely for the 
jury & not for the judge. 

(2) Semble: a verdict recovered by onc pltf. 
suing without his partner would be an answer 
to a subsequent action by the firm, for the same 
cause of action. 

A payment to one of several partners is a perfect 
answer to an action by all; & if one partner sues 
& recovers, the verdict in that action would be a 
legitimate ground of defence in any subsequent 
action by the firm for the same demand (POLLOCK, 
arma v. Dart (1848), 10 L. T. O. S. 

6. 

453. ——-.|—PIERcy v. FyNNEY, No, 446, ante. 

454. .—Payment to one of two joint 
creditors is a good discharge of a joint debt. A 
partner has no implied authority to receive pay- 
ment of a debt due to his co-partner in his indi- 
vidual capacity.— POWELL v. BRODHURST, [1901] 
2 Ch. 160; 70 L. J. Ch. 587; 84 L. T. 620; 49 
W. R. 5382; 17 T. L. 1. 501; 45 Sol. Jo. 502. 

455. —--- Receipt signed by one partner----How 
far conclusive.| —-In an action brought by partners 
to recover a debt, if deft., to prove payment, gives 
in evidence a receipt signed by one of pltfs., they 
are not concluded, but may show that it was given 
under circumstances which destroy its effect, as 
fraud on the partners not signing.—FARRAR v. 
HUTCHINSON (1839), 9 Ad. & El. 641; 1 Per. & 
Dav. 487; 2 Will. Woll. & H. 106; 8 L. J. Q. B. 


107; 112 E. R. 1355. 
sa al :-—Consd. Wallace v. Kelsall (1840), 7 M. & W. 
26-4. 


456. --—- Payment by bill of exchange.|—- 
Where one of several partners takes from a debtor 
to the firm a bill of exchange, the latter cannot in 
the interim be sued by the firm for the original 
debt.—ToMLIn v. LAWRENCE (1829), 3 Moo. & P. 
655; 8L. J.0.8. C. P. 29. 

457. |\—A bill of exchange received 
by a partner in a solr.’s firm from a client is, primd 
facie, to be deemed to be received on behalf of the 
firm; & if the solrs. allege the contrary they are 
bound to prove it by clear evidence.—MOORE v. 
SMITH (1851), 14 Beav. 393; 51 E.R. 338. 

458. Of private debt of co-partner.|—POWELL 
v. Bropyuurst, No. 454, ante. 

459. Shares in satisfaction of debt—Absence of 
special authority—Or special course of dealing.|— 
NIEMANN v. NIEMANN, No. 1475, post. 














Q. Releases. 


460. By partner—Of partnership rights—Re- 
lease executed by one partner.|—-Demurrer to a 
bill by a surety, stating, that two partners having 
agreed to execute a release to his principal, in 
consideration of an assignment of his effects, one 
alone executed the release, overruled.—HAWKSHAW 
vs cone (1819), 2 Swan. 539; 36 E. R. 723, 


‘Annotation :-—Apld. Cooper v. Evans (1867), 36 L. J. Ch. 431. 


of a deed of assignment from him to 
pitf. & M. in trust for the benefit of 
creditors, which had been executed by 
the deceased partner in the name of the 
firm, & released the debt due from 
deft.—TisDALE v. Harir (1859), 9 
N. B. R. (4 All.) 257.—CAN. 


NORTH 
Co. (1850), 13 











450i. Whether payment to one pay- 460i. By part f 
oe 2 ; , mer—Of partnership 460 ii. -}—One part- 
cae Sass eae ae righta— executed by one partner.) ner has power to compound a partner- 
»5 U. OC. R, . . ~——In an action by a surviving partner, ship debt, & may appoint an agont to 
450 ii. ——-.}--The solvent partner a verdict was given for deft., on proof accept a compoaltlon of such debt 
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461. —— In fraud of other partners— 
Fraud must be clearly established.|—-If one of two 
pltfs. [partners] release a deft. after action brought, 
without the consent of the other, the ct. will not 
set aside such release unless fraud be clearly 
established.—ARTON v. BooTH (1820), 4 Moore, 
©. P. 192. 

Annotations :—Apld. Crook v. Stephen (1839), 5 Bing. N.C. 
688. Refd. Barker v. Richardson (1827), 1 Y. & J. 362; 
Herbert v. Pigott (1834), 2 Cr. & M. 384. 

462. ——- ——- ——- ——-.]—The ct. will not 
set aside a release given by one of two pltfs. to a 
deft. after action brought, unless fraud can be 
clearly established. 

Where, therefore, two pltfs. [as partners] 
instructed their attorney to proceed to trial in an 
action brought by them against deft. for mis- 
representation as to their solvency, & a few days 
before the trial, one of thein gave a release to deft., 
without the knowledge of, or communication with 
such attorney, the ct. refused to interfere.-— 
FURNIVAL v. WESTON (1822), 7 Moore, C. P. 356. 
cnnolatton :—Refd. Barker v. Richardson (1827), 1 Y. & J. 


463. -—~—.|—Where there are 
several pltfs. [partners], & one fraudulently gives 
a release to prejudice real pltf., & that release is 
pleaded, the ct. will set aside that plea, & order 
the release given to be delivered up to be can- 
celled. But the fraud must be clearly made out 
by the affidavits of the party seeking to sect aside 
the plea.— BARKER v. RICHARDSON (1827), 1 Y. & 
J. 362. 
innotations :—Consd,. Aspinall v. LL. & N. W. Ry. (1853), 11 

ie 325. Refd. Phillips 7. Clagett (1843), 2 Dowl, N.S. 


464. -—--- —~-- Under contract of insurance.|—- 
A. declaration on a policy of insurance on goods on 
board a ship, at the suit of D. & A., alleged that 
the policy was made by them as well in their own 
name as for & in the name of every other person 
to whom the same did appertain; & it averred 
that one T. & pltf. A., or one of them, were or was 
then, & from thenceforth until the loss, interested 
in the goods. To this declaration deft. pleaded a 
release by D. for himself & his partner A. Pltfs. 
replied, setting out on oyer the deed of release, 
by the recital in which it appeared that the 
intention of the parties was to release only the 
sums set opposite their respective names in the 
schedule thereto annexed; & the declaration 
averred, that the money so released was due upon 
other & different. contracts than those mentioned 
in the declaration :—--Semble: the replication was 
bad, as amounting to an argumentative denial of 
the release mentioned in the plea.—-WILKINSON 
v. LInDo (1840), 7M. & W. 81; 10 L. J. Ex. 94; 
151 HK. R. 687. 
ination :—Mentd. Griffiths v7. Perry (1859), 5 Jur. N. S. 


465. Setting off private debt.|-— 
Piercy v. FyNNEyY, No. 446, ante. 

466. ——— ——.|— Pltf. & W. were 
partners, & during the partnership had dealings 
with defts. W. was indebted to them on his own 
account, & at his request they applied £1,000 of 
the partnership money, paid by him to them, to 
the liquidation of his private debt. Pltf. did not 
know of or authorise this mode of applying the 
money, & had not conducted himself in such a 
manner as to make it reasonable for defts. to 
believe that he had authorised it, but they did in 
offered by an insolvent. debtor.— 1 


RAYMOND v. M‘*Mackin & RItTcreé 
(1860), 9 N. B. R. (4 All.) 524.—CAN. 
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460 ili, —— ——— ————-.]}. — CROWE 1. 
LYSAGHT (1861), 4 L. T. 744.—IR. 


J.— VOL. XXXVI. 


ners.— Re 


> Mechanics’ 
Where a mechanics’ lien has been filed 
by a partnership, 
justified in insisting that a discharge 
of the lien be executed by all the part- 
LAND ‘TITLES 
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fact believe he had. Upon the dissolution of the 
partnership, it appeared from the accounts that 
the firm owed defts. more than £5,000, & pltf. 
accepted bills for the whole balance apparently 
due. These bills were handed to defts. for the 
purpose of being discounted. Before they arrived 
at maturity, pltf. discovered the application by 
defts. of the £1,000 to W.’s private debt. He 
nevertheless met the bilis, at the same time 
informing defts. that he did so under protest, & 
only to save his father’s credit, whose name was 
on the bills as drawer. In an action to recover 
the £1,000, as money paid under a mistake of fact : 
—Held: defts. could not retain the money as 
against W.’s private debt, pltf. never having 
authorised its appropriation to that debt, nor 
conducted himself so as to give them reasonable 
grounds for believing that he had.---KENDAL v. 
Woop (1870), L. R. 6 Exch. 248; 39 L. J. Tx. 
167; 23 L. T. 309, Ex. Ch. 

467. Release of separate debts.| ——- A 
covenant by A. not to sue deft. for any debt due 
to him, cannot be set up as a release, in answer to 
a joint action by A. & another pltf. for a partner- 
ship debt.—WALMESLEY v. COOPER (1839), 11 
Ad. & El. 2163; 3 Per. & Dav. 149; 10 L. J. Q. B. 
49; 113 EK. R. 808. 
sary cabal :—Mentd. Minshull v. Oakes (1858), 27 L. J. Ix. 


468. ---— -|—To an action of covenant by 
a joint stock banking co-partnership, on a guarantee 
given by defts. of the solvency of M., M. & B., M. 
having become indebted to the co-partnership, 
deft. pleaded, that by an indenture between M., 
M., L., & B. of the first part, W., H., & O. of the 
second part, the several persons or partnership 
firms who should execute the said indenture, 
being creditors of M., M., I, & B., of the third 
part, H. being a member & partner in the said 
banking co-partnership & a holder of shares, & 
authorised by the co-partnership, released M., M., 
L., & B., from all actions, debts, etc., deft., in 
support of his plea, gave in evidence a composition 
deed made between M., M., l., & B. ofthe first part, 
W., Ji., & O. of the second part, & the several 
persons or partnership firms, being creditors of 
M., M., L., & B., who should have executed, or 
should execute the said composition deed, of the 
third part. The deed, after reciting that M., M., 
L., & LB. were indebted to W., H., & O., & to 
the several partics to the deed of the third part, & 
being unable to pay them, had conveyed all their 
property to W., II., & O. in trust for payment of 
their debts, stated, that in consideration thereof, 
each of the said creditors, parties to the said deed 
of the second & third parts, did for themselves, 
heirs, executors, ctc., & partners, release M., M., 
L., & B. from all actions, debts, demands, etc. 
At the time of the release, a separate debt of 
£2 15s. was duc from M.to H. H., at the date of 
the release, was a shareholder in the joint stock 
banking co-partnership :—Held: the plea was 
not proved ; the release from If. to M., M., I.., & 
B., not including the debt due from M. to the 
joint stock banking co-partnership.—-BAIN  v. 
CoorER (1842), 9 M. & W. 701; 111. J. Ex. 325; 
152 EK. R. 296. 

469. —-— Where share of partnership property 
seized in execution.}——- ASPINALIL v. LONDON & 
NorTH WESTERN Ry. Co., No. 1672, post. 

To partner.|—Sce Nos. 639, 640, post. 


lien. }— MECHANICS’ LIEN Act & THE PRTITION 
OF CANADIAN NORTHERN Town PRo- 
PERTIES Co., LtTp. & NATIONAL TRUST 
Co., Ltrp. (Sask.), [1918] 1 W. W. R. 
411.—CAN. 











the registrar is 
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Sect. 1.—Liability of firm for acts of partner: Sub- 
sect. 2, R. (a) & (b).] 


R. Wrongful Acts. 
(a) Breach of Trust. 


Sce Partnership Act, 1890 (c. 39), 8. 18 (1). 
470. Application of trust money for partnership 
purposes--With knowledge of other partner.|— 
Where money belongng to other persons has been 
brought into the partnershp fund by one partner 
with a knowledge of either of the others, the 
partners are all liable to make it good.—-STONE 
v. MARSH (1827), 6 B. & C. 551; 9 Dow. & Ry. 
K. B. 648; 5L. J. O. S. K. B. 201; 108 HE. R. 
5543 subsequent proceedings, sub nom. Re MARSH, 
Kx p. BOLLAND (1828), Mont. & M. 315, LL. C. 
Annotations :—Distd. Bishop v. Jersey (1854), 22 L. T. O. S. 
326. Mentd. Re Jones, Hx p. Jones (1833), 3 Deac. & Ch. 
625: Marsh v. Keating (1834), 1 Bing. N. C. 198; Re 
Jermyn, Ex p. Eliott (1837), 2 Deac. 179; White v. 
Spettigue (1845), 1 Car. & Kir. 673; Wickham v. Gatrill 
(1854), 2 Sm. & G. 353; Lee v. Bayes (1856), 18 C. B. 
599: Dudley & West Bromwich Banking Co. v. Spittle 
(1860), 8 W. R. 351; Chowne v. Baylis (1862), 31 Beav. 
$51: The Princess Royal (1870), L. R. 3 A. & HE. 41; 
Re Shepherd, Jer p. Ball (1879), 48 L. J. Bey. 57 ; Midland 
Insce. v. Smith (1881), 6 Q. B. D. 561; Smith v. Selwyn, 





(1914) 3 K. B. 98; Admiralty Comrs. v. 8.8. Amerika, 
[1917] A. GC. 38. 
471. Liability of partnership assets in 


bankruptcy.|-—A. being in partnership with B. & 
C. & holding stock, as a trustee, along with two 
other trustees, forges the signature of his co- 
trustees to a power of attorney, authorising B. & 
C. to sell the stock ; they sell the stock, & transfer 
it to the purchaser, & the proceeds are paid in to 
the bankers of the partnership ; commissions of 
bkpt. issue against B. & C. & against A. ; prosecu- 
tions are instituted against A. for other forgeries 
of a similar kind, & he is convicted & executed, 
but no prosecution is instituted by his co-trustees : 
—Held: the co-trustees are entitled to prove the 
value of the stock against the partnership estate. 
—-Re Marsn, Ea p. KOLLAND (1828), Mont. & M. 
315; sub nom. He MARSH, Ex p. STONE, Ez p. 
BOLLAND, 7 L. Js QO. S. Ch. 10, L. C. 

ae ae :—Mentd. Re Jormyn, Ex p. Elliott (1837), 2 


Deac. 179 
-.|—See, further, BANKRUPTCY, Vol. 
TV., pp. 482, 440, 441, 444, Nos. 3900, 3901, 3971- 
3977, 4016, 4017. 

472. —-— Power of attorney forged by one 
partner.|—-Re Marsh, Lx p. BoOLuLANn, No. 47], 
ante. 

473. ——-.]—F., a partner in a bank, 
caused stock belonging to a customer to be sold 
out by a forged power of attorney: the proceeds 
were paid to the account of the bank, at the house 
of the bank’s agents, & were appropriated by F., 
who was afterwards executed for other forgeries. 
The partners of F. were ignorant of the fraud, but 
might, with common diligence, have known it :— 
Held: the customer could maintain an action 
against the partners for money had & received.— 
MARSH v. KEATING (1834), 2 Cl. & Fin. 250; 1 
Bing. N. ©. 198; 1 Mont. & A. 592; 8 Bli. N.S. 
651; 1 Scott,5; 6H. R. 1149, HW. L.3 affg. 8. C. 
sub nom. KEATING v. MARSH, 1 Mont. & A. 582, 
Ex. Ch.; previous proceedings, sub nom. Re 
Marsu, Ka p. BOLLAND (1831), 1 Mont. & A. 570, 


L. C. 

Annotations :—Apld. Bonzi v. Stewart (1842), 4 Man. & G. 
295. Consd. Sadler v. Lee (1843), 6 Beav. 324. Distd. 

Bishop 7. Jersey (1854), 22 L. T. O. 8S. 326. Consd. 








PART IV. saa P Nahas tial 2.— mone 
» (a). 

m. Application of trust money for 
partnership purposes—Misconduct or 
negligence of other nartner.|—-Where one 
member of a firm of attorneys receives 


for investment, 
propriates it without the rahi wits 
or consent of the other, it ought to be 
clearly shown that 
guilty of personal misconduct, or at 
least, of neglect of duty as a member of n. 


PARTNERSHIP. 


Dudley & West Bromwich Ranking Co, »v. Spittle (1860), 
hn. & H. 14. Apld. Bailey v. Johnson (1871), L. R. 
: : Reid v. Rigby, [1894] 2 Q. B. 40; J 

v. Morris, [1902] 1 Ch. 816. Oonsd. Covell v. 

(1910), 103 L. T. 535. Refd. Vaughan v. Matthews hess 

13 Q. B. 187; Bank of Iroland v. Evans’ Trustoes (1855), 

25 L. T. O. S. 272; Loo v. Bayes (1856), 18 C. B. 599 ; 

Chowne v. Baylis (1862), 31 Beav. 351; Jte Shopherd, 

Ez p. Vall (1879), 10 Ch. D. 667; Oliver v. Bank of 

England, [1902] 1 Ch. 610; Burdett v. Horne (1911), 27 

T. L. R. 402. entd. Re Jermyn, Fx p. Eliott (1837), 2 

Deac. 179; White v. Spettigue (1845), 13 M. & W. 603; 

Wickham v. Gatri]] (1854), 2 Sm. & G. 353; Do Witte v. 

Addison (1899), 80 Lu. T. 207. 

474. Partner acting as administrator.|— 
A., being a partner in a mercantile house in India, 
was entitled to the interest of a sum of money, 
which was limited to his sons on his dying within a 
given period. The firm in India, at A.’s death 
within that period, was greatly indebted to their 
agents in England, of which firm B., the adminis- 
trator, was a partner. After A.’s death, notice 
was given to the firm in England, of there being 
male issue of A., but not stating their names. 45. 
subsequently received the dividends, & credited 
the Indian firm with the amount in the books of 
the English firm :—/Ield: the partners of the 
English firm were liable to repay such dividends, 
with interest at 5 per cent.—AGABEG v. HART- 
WELL (1835), 4 I. J. Ch. 190; subsequent proceed- 
ings, sub nom. COLVIN v. LARTWELL (1837), 5 
Cl. & Fin. 484. 

475. —— Bonds in custody of firm.|—-A 
trustee, one of a firm of stockbrokers, misapplied 
the trust securities. His partners were, under the 
circumstances, made responsible. 

A., who was in partnership with B., C., & D. as 
stockbrokers, was one of the trustees of pltf.’s 
marriage settlement. Some Vortuguese bonds 
belonging to her, which were in A.’s custody, were 
included in the settlement. After the marriage, 
the firm bought some Brazilian bonds on account 
of the trust. The ct., from the course of dealing, 
considered the bonds to be in the custody of the 
firm, & A., the trustec, having applied them to 
his own use :—Held: his co-partners were, as 
custodians, liable to replace them.—DE RIREYRE 
(MARQUISE) v. BARCLAY (1857), 23 Beav. 107; 26 
L. J. Ch. 747; 53 FE. RR. 42. 
an ranon :—Refd. Bourdillon v. Roche (1858), 27 L. J. Ch. 





476. Effect of judgment against defaulting 
partner.|—Funds, subject to the trusts of a settle- 
ment, were invested in Exchequer bilfs, on the 
sale of which the proceeds were paid to the account 
of a firm of solrs.—F., S., & F. at their bankers. 
The funds were afterwards advanced on a mtge. of 
house property in a new neighbourhood, & of 
inadequate value. At that date there were no 
trustees of the settlement, & the mtge. was taken 
in the names of S. & two other persons who were 
then proposed, & shortly afterwards appointed 
new trustecs, & never repudiated the transaction. 
S. was the member of his firm who acted for them 
in all the matters, & for the work which he did the 
firm, by arrangement, received, at the time when 
the money was advanced, payment for their bill 
of costs out of the funds. The mtge. proved to be 
an insufficient security, & in an action against the 
trustees it was held that they were jointly & 
severally liable to make good the loss sustained. 
The property not having been sold, or the trust 
funds replaced, beneficiaries sought to make the 


the firm, in consequence of the mis- 
conduct of his partner, before the ct. 
will interfere on a summary application 
to compel him to pay money.—Ez p. 
FLOOD (1883), 23 N. B. R. 86.—CAN. 


.}~Where a firm of attorneye 


& misap- 


the latter was 
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firm of solrs. liable for the loss of the funds on the 
ground of negligence, though S.’s partners had not 
had any personal knowledge of the property at 
the time when the mtge. transaction was com- 
pleted :—Held: (1) in all that S. had done in the 
matter of the mtge., he acted within the scope of 
his authority as a partner, his firm must be taken 
to have had knowledge that the security was, 
for trustees, improper, &, consequently, they were 
implicated in & jointly & severally liable for the 
breach of trust; &, further, the judgment which 
had been recovered against S., as one of the 
trustecs, had not discharged his partners from 
liability ; (2) the liability extended to the estate 
of a member of the firm since deceased.—BLYtTH 
v. KLADUATE, MORGAN v. BLYTH, SMITH v. BLYTH, 
[1891] 1 Ch. 337; 60 L. J. Ch. 663; 63 L. T. 546; 
39 W. R. 422; 7T. L. R. 29. 

Annotations :— As to (1) Refd. Mara v. Browne, [1895] 2 Ch. 

69; Zée Turner, Barker v. Ivimey, [1897] 1 Ch. 536. 


Solicitor’s partnership.|— See Souici rors. 

Banking partnership.|—See BANKERS, Vol. ITI, 
pp. 124, 125, Nos. 18-20. 

Liability of individual partners.|— See Sect. 2 
sub-sect.. 2, C., post. 
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(b) Fraud. 

See Partnership Act, 1890 (c. 39), ss. 10, 11. 

477. General rule.] — Hackney v. Kniantr 
(ADMINISTRATOR OF GREGORY), No. 307, ante. 

478. Fraud unknown to co-partner —Fictitious 
purchase & sale on commission.|—A. employed 
B. & C., who were partners as wine & spirit 
merchants, to purchase wine & sell the same upon 
comission. (., the managing partner, repre- 
sented that he had made the purchases, & that he 
had sold a part of the wines so purchased at a 
profit; the proceeds of such supposed sales he 
paid to A., & rendered accounts, in which he 
stated the purchases to have been made at a 
certain rate per pipe. In fact, C. had neither 
bought nor sold any wine. The transactions were 
wholly fictitious, but B. was wholly ignorant of 
that. Upon the whole account a larger sum had 
been répaid to A., as the proceeds of that part of 
the wine alleged to be resold, than he had 
advanced ; but the other part of the wine, which 
C. represented as having been purchased, was 
unaccounted for :—Held: B. was liable for the 
false representations of his partner; & A. was 
entitled to retain the money that had been paid 
to him upon these fictitious transactions, as if 
they were real.—Rapp v. LATHAM (1819), 2 B. & 
Ald. 795; 106 E. R. 555. 
si Gihon = mena: Coleman v. Riches (1855), 24 L. J. 

te ° v. 





479. -—— Obtaining goods by fraud—No pro- 
perty acquired by firm.|—-A partnership cannot 
acquire property in goods obtained by the fraud 
of one of the partners, to which the rest are not 
a v. WILSON (1825), Ky. & M. 178, 


480. ——_—- Misappropriation of money—Effect 
of order of discharge.|—-One of two partners in a 
firm of solrs. misappropriated money entrusted to 
vhe firm for investment, & then absconded. The 
firm subsequently went into liquidation, & the 
other partner, who was not a party to the mis- 
appropriation, received his order of discharge. 


undertakes to collect money duc to an 
estate, an innocent partner ts liable 
to refund money recoived on behalf of 
the estate and misuppropriated by his 
Yer uner eS MOCHAN J ‘XKCUTRIX  ¥. 

es & WEBBER, |[1904] T. H. 101. 


ment of 


PART IV. SECT. 1 
R. (b) 
477 i. General rule.}-—A deft. may 
be Hable for the fraudulent miesstate- 
his partner made in the 
course of the common business. — 
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In an action against the innocent partner to 
recover the amount of the money misappropriated : 
—Held: deft. was not protected by the order of 
discharge, for that the partnership was liable for 
the fraud committed, & 32 & 33 Vict. c. 71, s. 49, 
does not limit the liability of a partner for partner- 
ship debts to those incurred by means of his own 

ersonal fraud or breach of trust.—CooPER v. 

ICHARD (1883), 11 Q. B. D. 351; 521. J. Q. B. 
526; 48 L. T. 848; 31 W. R. 834, C, A. 

481. -- Sale of partnership = property — 
Whether bar to action by firm.]—In assumpsit by 
A., B., & C. against D., upon a money demand, 
D. pleaded that pltfs. carried on business in 
partnership; that pltf. A., with the privity & 
concurrence of the pltfs. B. & C., requested D. to 
sell certain property belonging to A., B., & C. as 
co-partners, which D. thereupon agreed to do; 
that, at the time A. requested ]). to sell, & also 
at the time of the sale, & of the making the loans 
& advances by D. to A. thercinafter mentioned, 
T). believed A. to be the sole owner of the property, 
& that he had full autherity to dispose of it for 
his sole use & benefit, D. having no knowledge 
that B. & C. had any interest in it; that, after 
D. had been so retained & employed to sell the 
property, & before it was sold, & before he had 
any notice or knowledge that A. was not solely 
possessed of & interested in the property, D., at 
the request of A., lent divers sums of money to 
A.; that, before D. lent the said money to A., it 
was agreed between them that ID. should retain, 
deduct, & reimburse himself the full amount out 
of the proceeds of the property; that D. was 
induced to lend & did lend the said money to A. 
upon the faith & in consideration of such agree- 
ment; & that D. did sell & disposo of the said 
property for A., other pltfs. suffering & permitting 
A. to deal therewith as his own sole property, 
without objection or interference ; & the plea then 
justified retaining the money to reimburse D. for 
such advances under the said agreement. __ 

To this plea pltfs. replied that B. & (. did not 
suffer or permit A. to deal with the said property 
as his own sole property. 

A verdict having been found for plt{fs. :—Held : 
enough of the plea remained unanswered to 
constitute a sufficient bar to pltfs.’ right to recover ; 
the replication traversed an immaterial allegation ; 
but the proper course was not to arrest the judg- 
ment, but to award a repleader. 

The rule that a repleader is never awarded in 
favour of the party who made the first fault, 
applics only where the issue is found against that 
party.—GoRDON v. Ettis (1844), 7 Man. & G. 
607; 2 Dow. & lL. 308; 8 Scott, N. R. 290; 13 
L. J. C. P. 179; 31. T. 0. S. 204; 8 Jur. 670 $ 
135 I. RR. 244; subsequent proceedings (1846), 2 
C. B. 821. 

Annotations :—Refd. Baker ». Gent (1892), 9 T. L. R. 159. 

Mentd. Jones v. Smith (1848), 1 Exch. 831. 

482. Proceeds applied to partnership purposes— 
Fraudulent bills of exchange.]|—-Where one of two 
partners, having authority to bind the other by 
drawing or indorsing bills of exchange, raised 
money by bills in fictitious names, indorsed by 
him in the partnership firm, & the money was 
afterwards applied to the partnership purposes :— 
Held: the other partner was liable to the persons 


PARTNERS AND THIRD PARTIES. 








SMITH v, MACKENZIE (1881), 1 N. Z 
SUB-SECT. 2— 7). "A, 1.—N.Z. 
: o. Fraud unknown to co-partner— 
Misappropriation of money.J}—NEW 
MINING & EXPLORING SYNDICATE, 
LTp. v, CHALMERS & HUNTER, [1912] 
§. C. 126.—SCOT. 
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Sect. 1.—Liability of firm for acis of partner: Sub- 
sect. 2, FR. (b), (c) & (ad). Sect. 2: Sub-sect. 1.) 


from whom the money was so obtained.—THICK- 

NESSE v. BROMILOW (1832), 2 Cr. & J. 425; 149 

H.R. 180. 

Annotation :—Reftd. Bank of Australasia v. Breillat (1847), 
6 Moo. P. C. C, 152. 

483. Fraud in conjunction with strangers.|— 
A case may happen in which the governing body 
of a joint stock co., or the partners of a firm, may 
so unite with a stranger in practising fraud against 
the co. for whom they act, as to entitle the co. to 
repudiate such acts, & to be relieved against them. 
—VIGERS v. PIKE (1842), 8 Cl. & Fin. 562; 8 
EK. R. 220, H. L. 

Annotations s Api. Erlanger v. New Sombrero Phosphate 
Co. (1878), 3 App. Cas. 1238. Mentd. Wilde v. Gibson 
(1848), 1 H. L. Cas. 605. 

484. Proceeds applied for benefit of third parties 
——Partner in more than one firm.|—THE ARIADNE 
(1842), 1 Wm. Rob. 411; 1 Notes of Cases, 494; 
3 L. T. 559; 6 Jur. 513; 166 EB. R. 627, 
Annotation :-—Mentd. The Karnak (1868), L.R.2A.&E. 289. 


485. Partnership security converted to own 
uses—-Negligence of third party.|— Re Ricues & 
MARSHALL’S TRUST DEED, Ea p. DARLINGTON 
ee Joint Srock BANKING Co., No. 347, 
ante. 

486. Fraud committed before commencement of 
partnership—Notice to plaintiff—Election to treat 
with original partner alone.|—(1) Where A. has a 
contract with B., & B. takes C. into partnership & 
gives A. notice, A. has an option whether he will 
abide by his contract with LB. alone or accept the 
liability of the partnership. If he elect to abide 
by his contract with B., C. is not liable for a fraud 
committed by B. against A. in respect of the con- 
tract, though B. was acting within the scope of the 
partnership business. 

Pitfs. appointed B. their solr., & instructed him 
to act for them in a mtge. transaction. While the 
business was pending, B. took deft. into partner- 
ship, & gave pltfs. notice in writing. Pltfs. paid 
no attention to the notice, continued to correspond 
with B. in his own name, & finally sent him the 
money to advance on the mtge. by cheque made 
payable to his order, & accepted his receipt in his 
own name. 5. paid the money into his own 
account & misappropriated it :—Held: pltfs. had 
elected to continue to employ BL. alone, & deft. 
was not liable for B.’s fraud. 

(2) Pltfs. relied on the sects. [ss. 10, 11] of 
Partnership Act, 1890 (c. 39), to which I have 
referred, but that Act is declaratory only. It 
states the law as it affects partners in relation to 
third persons, under ordinary conditions & in the 
absence of special circumstances. It in no wise 
affects the acts or defaults of third persons con- 
tracting with the partners or any individual 
member of the firm (FARWELL, J.).—BRITISH 
HOMES ASSURANCE CoRPN., LrD. v. PATERSON, 
[1902] 2 Ch. 404; 71 L. J. Ch. 872; 86 L. T. 826; 
50 W. R. 612; 18 T. L. R. 676. 

487. Transaction not within duties of partner- 
ship.|—One of a firm of solrs. received a sum of 
money to be applied in compounding with a client’s 
creditors, & a receipt was given in the name of 
the firm. The partner who received the money 
absconded with it :—Held: the other member of 
the firm could not demur to a bill by the client for 
want of equity, on the ground that the receipt of 
the money for such purposes was not within the 
scope of the partnership business; but he could 
demur for want of parties, as the absconding 
partner was not made a party to the suit.— 


PARTNERSHIP. 


ATKINSON v. MACKRETH (1866), L. R. 2 Eq. 570 ; 
35 L. J. Ch. 624; 14 L. T. 722; 14 W. R. 883. 
Annotations :-—N.F. Plumer v. Gregory (1874), L. R. 18 Eq. 
G21. Refd. St. Aubyn v. Smart (1867), L. R. 5 Eq. 183. 
488. Private transaction.]——A. lends cer- 
tain bonds to B., one of the firm with whom he 
banked, B. agreeing to deposit in A.’s box, of 
which he had the custody, certain securities to 
secure the replacement of the bonds. B., without 
the knowledge of A., afterwards withdraws the 
securities which he had deposited, & placed in their 
stead other securities of less value :—Held: B.’s 
partners were not liable for the breach of trust 
committed by B., in abstracting the securities, 
although the clerk of the firm delivered out the 
securities to B., the transaction having been a 
private one between A. & B.—Re BIDDULPH, Fx p. 
EvRE (1841), 2 Mont. D. & De G. 624; 6 Jur. 41. 
489. ——— Secretaryship of company — Accept- 
ance of conveyances in own name.|-—Where a 
secretaryship held by one partner is included in 
the partnership business, the partners of the 
secretary are not liable for fraud committed by 
him outside his duties as secretary. It is no part 
of the duties of the secretary of a co. to accept 
conveyances of the co.’s real estate in his own name. 
—TENDRING HUNDRED WATERWORKS Co. v. 
Jones, [1903] 2 Ch. 615; 73 L. J. Ch. 413 52 
W.R. 61; 19 T. L. R. 720. 
ARE :—Mentd. Lloyd v. Grace Smith, [1911] 2 K. B. 





Banking partnership.|—-See BANKERS, Vol. ITI., 
pp. 124, 172, 178, Nos. 18, 19, 296, 327. 

Solicitors’ partnership.|—-See SOLICITORS. 

Liability of individual partner.|—See Sect. 2, 
sub-sect. 2, B., post. 

Proof in bankruptcy.|—-See BANKRUPTCY, Vol. 
IV., p. 468, Nos. 4216-4223. 

Application of Statute of Limitations. |—See 
SEIT ATION oF Actions, Vol. XXXII., p. 492, No. 
1534. 


(c) Negligence. 


See Partnership Act, 1890 (c. 39), s. 10. 

490. Injury to servant of partnership — Work 
within scope of partnership.|—If the master is a 
member of a partnership by whom the servant is 
employed, & the work in which he so takes part 
is within the scope of the common undertaking of 
the partnership, his co-partners are jointly liable 
with him for the injury thus caused to the servant 
by his negligence.— ASHWORTH v. STANWIX (1861), 
3 E.& BE. 701; 30L.3.Q.B.183; 41.7. 85 ; 25 
J.P. 406; 7 Jur. N.S. 467; 121 E. R. 606. 
Annotations :— Apld. Mellors v. Shaw (1861), 1 B. & S. 437. 

Mentd. Lovegrove v. L. B. & S. CG. Ry., Gallagher »v. 

Piper (1864), 16 C. B. N.S. 669. 

491. —— Negligence of managing partner.|— 
Where one of two partners in a coal mine acts as 
manager, & is guilty of personal negligence, his 
co-partner is jointly liable for the injury resulting 
from such negligence.—MELLORS v. SHAW (1861), 
1B. &S. 487; 30L. J. Q. B. 333; 25 J. P. 806 ; 
7 Jur. N.S. 845; 9 W. R. 748; 121 EH. QR. 778. 


Annotations :—Mentd. Clarke v. Holmes (1862), 7 H. & N. 
937; Davies v. Kngland & Curtis (1864), 33 lL. J. Q. B. 

; Lovegrove v. L. B. & 8. C. Ry., Gallagher v. Piper 
(1864), 16 C. B. N. 8. 669; Brown v. Accrington Cotton 
Co, (1865), 3 H. & C. 511; Watling v. Oastler (1871), 
L. R. 6 Exch. 73; Britton v. Great Western Cotton Co. 
(1872), L. R. 7 Exch. 130; Williams v. Birmingham 
Battery & Metal Co., [1899] 2 Q. B. 838; Abbott v. 
Isham (1920), 90 L. J. K. B. 309. 


Negligent driving.|—See Master & SERVANT, 
Vol. XXXIV., p. 143, Nos. 1120, 1121. 

Negligence by solicitors.|—See SOLICITORS. 

Liability of individual partner.|—See Sect. 2, 
sub-sect. 2, B., post. 


Part 1V.—RELATIONS BETWEEN PARTNERS AND THIRD PARTIES. 


(d) Other Cases. 


Sce Partnership Act, 1890 (c. 39), s. 10. 

492. Non-payment of import duty—Importation 
by one partner.|—DPartners in merchandising, each 
of them is liable to pay the whole duty to the 
King.—A.-G. v. STRANYFORTH (1721), Bunb. 97 ; 
145 LK. R. 608, Ex. Ch. 

493. Malicious prosecution — Alleged theft of 
partnership property.|—-It seems that where a 
partner of a firm prosecutes for an alleged theft 
of property belonging to the partnership, & an 
action is brought for a malicious prosecution & 
wrongous imprisonment, neither the co. nor the 
other individual partners can be dealt with as 
prosecutors merely because the property belonged 
to the firm.—ARBUCKLE v. TAYLOR (1815), 3 
Dow, 160; 3 KH. R. 1023, H. L. 

494. Conspiracy to injure— Collusion with 
partner of another firm.|/—If a partner of one firm 
collude with a partner of another, in a matter 
within the regular course of dealing between the 
two films, whereby the other partners in the 
latter firm sustain an injury, the innocent partners 
of the person so colluding are liable for damages 
to the injured firm.—LONGMAN v. POLE (1828), 
Dan. & Lil. 126; Mood. & M. 223, N. P. 

Annotations :-— Consd.Walluce v. Kelsall (1840), 10 L. J. Tex. 


12; Metropolitan Saloon Onwibus Co. v. Hawkins (1859), 
4%. & N. 87. 


495. Trespass — Nature of taking available to 
partnership — Question for jury.| —- Defts. were 
partners in business as brewers; & one of them, in 
the name of the others, wrongfully ejected the 
tenant of a canteen, who held under a lease from 
the Board of Ordnance, they, defts., being sureties 
for the payment of his rent & for his quiet tenant- 
ship. It was ruled that one partner has no right 
to involve another, unless in the ordinary course of 
their business, not, for instance, in a trespass, as 
above stated. 

The exception to this doctrine is in the case 
where the trespass is in the nature of a taking 
which is available to the partnership ; & in such 
case the jury should find, not only whether defts. 
were partners, but also whether, before the tres- 
pass, they all joined in ordering it, or whether, 
afterwards, they concurred, & received the benefit 
- eee v. LAMONT (1841), Car. & M. 93, 
Annotations :—Mentd. Pratt v. British Medical Assvucn., 

[1919] 1 K. B. 2445 Performing Right Soc. v. Mitchell & 

Booker (Palais de Danse), [1924] 1 K. B. 762; The 

Koursk, [1924] P. 140; Falcon v. Famous Players Film 

Co., [1926] 1 K. 1. 393. 

496. Breach of statutory regulations—-Omission 
to send certificate Under local Act.}] —A local 
Act enacted that every fitter, or other person 
vending or delivering coals for the port of London, 
should send to the clerk of the coal market in 
London a certain certificate & a declaration made 
before a magistrate verifying it, & in case he 
omitted to do so, should forfeit £100. Inanaction 
against two persons in partnership as fitters, for 
omitting to send such certificate, in a case where 
a defective certificate had been sent:—Held: 
since it was within the scope of the partnership 
authority to put coals on board the ship, & the 





573.—-SCOT. 


PART IV. SECT. 1,, SUB-SECT. 2.— 
Aes PART IV. SECT 


p. Aixcise offences.|—One of the 
partners of a distillery co. huving 
been found liable in excise penalties, 
in conseguence of the other partuers, 
c& the manager having, without his 
knowledge, engaged in illicit distil- 
lation, verdict in an action of relief 
found against them.--CAMPBELL Uv. 
CAMPBELL (1834), 12 Sh. (Ct. of Sess.) 


receipts & 
should be 


. 2, SUB-SECT. 1. 

y. General rule.|—Although as a r 
general rule every partner is Iiable fur 
the acts & defaults of his co-partners, 
yet the liability of one partner for the 
acts of others in connection with the 
keeping of the accounts & entries of 
ayinents is a matter that 
ealt with on the facts of 
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cause of action was an act of omission, they were 
each equally guilty of it, notwithstanding the 
defective certificate & declaration were in fact 
made by one only.—GRANT v. MATHEWSON (1843), 
1L. T. O. S. 625, N. P.3 subsequent proceedings 
(1844), 8 Scott, N. R. 135. 

497. Conversion — Refusal to deliver up — 
Managing partner of mine.|-- The managing 
partner conducting the business of a mining co- 
partnership, refused to deliver up ore belonging 
to the former tenants of the mine, on the ground 
that it was partnership property, & there was sub- 
sequently a notice by the attorney for defts., 
offering to deliver up tools that were in the same 
building with the ore, but the notice was silent 
as to the ore :—Held: evidence of conversion by 
all the partners.—LLOYD v. BELLIS (1856), 27 
L. T. O. S. 203. 

498. Bribery of servant — Disclosure of secrets 
of employer—Course of business to obtain informa- 
tion from competing firms.!—Where it was in the 
course of the business of defts., a firm of grain 
merchants, which consisted of two partners, to 
obtain by legitimate means information in regard 
to contracts made or tendered for with brewers or 
with buyers of grain by competing firms, & one 
of the partners obtained such information by 
bribing a clerk of pltf.,a competitor in business, to 
break his contract of service by dishonesty & 
improperly communicating to him knowledge 
obtained in the course of the clerk’s employment : 
—Held: both the partners were responsible in 
damages to pltf. for the action of one of them as 
aforesaid, on the ground that it was within the 
general scope of the authority given to him as a 
partner to conduct the business of the firm.— 
IIAMLYN v. ITousTOoN & Co., [1903] 1 K. B. 81; 
72 L. J. K. B. 72; 87 L. T. 500; 51 W. R. 99; 
19 T. L. R. 663 47 Sol. Jo. 90, C. A. 

Liability of individual partner.|—Scc Sect. 2, 
sub-sect. 2, B., 


SEcT. 2.—LJABILITY OF INDIVIDUAL 
PARTNERS. 


SuUR-SEcT. 1.—IN GENERAL. 


499. General rules—No power to repudiate 
general liabilities.|—Whatever stipulations part- 
ners may make inter se, they cannot absolve 
themselves from the gencral liabilities arising out 
of the partnership, as between themselves & third 
persons.—-Re SEA, FIRE & LIFE ASSURANCE Co., 
GREENWOOD’S CASE (1854), 3 De G. M. & G. 499 ; 
2 Eq. Rep. 260; 23 L. J. Ch. 966; 22 L. 'T. O.S. 
338; 18 Jur. 387; 2 W. R. 322; 483 BE. R 180, 
L.C. & L. JJ. 

Annotations :~ Mentd. Royal British Bank v. 


Turquand 
(1855), 5 K. & 38. 248; Gordon v. Sea, Fire & Life Assce. 


Soc. (1857), 26 L. J. Ex. 202; Athenwum Life Assce. 
Soc. v. Pooley (1859), 1 Giff. 102; Balfour v. Ernest 
(1859), 56 C. BR. N. S. 601; Re European Assce. Soc., 
Dowse’s Case (1876), 35 L. T. 653. 
500. Liability of principal for acts of 
agent.]|—Cox v. HICKMAN, No. 91, ante. 
_ 501. Liability of dormant partner.]—A creditor 
is entitled to sue a dormant partner of his debtor, 





each particular case.—He MCINTYRE 
(1885), 1L V. L. RR. 312.—AUS. 





_ Y. ———.]}--Partners are each liable 
in solidum for the debts of the firm.— 
BENINGFIRLD & SON v. HOOPER (1870), 
N. lL. R. 41.—S. AF. 


601 i. Liability of dormant partner.) 
—SILVER v. SILVER (1878), R. EB. D. 
189.—CAN. . 
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Sect. 2.— Liability of individual partners: Sub-sects. 
1&2,A.& B.| 


if unknown to him to be so at the time of furnish- 
ing the subject-matter of the debt, for whatever 
had been supplied to the firm during the partner- 
ship.— ROBINSON v. WILKINSON (1817), 3 Price, 
0388 3; 146 BE. RR. 345. 

502. Liability for loss—Liability to creditors & 
co-partners distinguished.|—GEDDES v. WALLACE, 
No. 248, ante. 

503. Liability of insane partner—Taking active 
part in control of business.|——-SADLER v. LEE, No. 
443, ante. 

504. Partner liable for pre-partnership debt— 
Liable also for partnership debt—Appropriation 
of payment by creditor—Money paid from partner- 
Ship funds.|—-When a partner in trade liable for 
a sole debt contracted before his partnership, & 
also liable for partnership debts, pays money to 
the creditor on account, the creditor cannot apply 
such payment to the first debt, if the money paid 
was in fact the money of the partnership.— 
THOMPSON v. BRowN & WESTON (1827), Mood. 
& M. 40, N. P. 
stu notatan :-—Distd. Smith v. Wigley (1833), 3 Moo. & 8. 


505. Existence of partner not disclosed — At 
time of contract..|—Dykr v. BREWER, No. 551, 
post. 


SUB-SECT, 2.—NATURE OF LIABILITY. 
A. In Contract. 

See Partnership Act, 1890 (c. 39), s. 9. 

506. Whether liability joint or several.|—Joint 
traders are jointly charged, unless spccial agree- 
ae (1701), 12 Mod. Rep. 446; 88 Li. BR. 
Annotation :—Mentd. Dibb v. Brooke, [1894] 2 Q. B. 338. 

507. ———.|—-Where one partner is out of the 
kingdom, the partner before the ct. shall pay the 
whole of a joint demand.—DARWENT v. WALTON 
(1742), 2 Atk. 510; 26 KE. R. 707, L. C. 

508. -| —Sracey, Ross, ETC. v. DEcY 
(1789), 2 Esp. 469, n.3; sub num. Stractcy, Ross, 








505 i. Existence of partner not dis- 


PARTNERSHIP. 


ETC. v. Dery, 7 Term Rep. 361, n.; 


101 H.R. 

1021, N. P. 

Annotations :—Distd. Coldwell v. Gregory (1814), 1 Price, 
119; Gordon v. Ellis (1846), 2 C. B. 821. Refd. Bakor 
». Gent. (1892), 9 T. L. KR. 159. Mentd. Warner v. M'Kay 
(1836), 2 Gale, 86; Ferrand v. Bischoffsheim (1858), 
4C.B. N.S. 710. 


509. ——-.]— BARTON v. HANSON, No. 394, ante. 

510. .|—Whcre a promissory note begin- 
ning ‘‘I promise to pay” was signed by one 
member of a firm for himself & his partners :— 
Held: the party signing was severally liable to 
be sued upon the note.—HALu v. SMITH (1823), 
1B. & C. 407; 2 Dow. & Ry. K. B. 584; 11. J. 

O.S. K. B. 142; 107 E.R. 151. 

Annotations :—Dbtd. Re Clarke, Ex p. Buckley (1845), 14 
M. & W. 469; Maclae v. Sutherland (1854), 3 KH. & B. 1. 
511. -| — Messrs. J. C., R. M., J. P., & 

T. S., carrying on business as bankers, a promis- 

sory note in the following form was signed by 

R.M. ‘I promise to pay the bearer, on demand, 

five pounds, value received.” ‘For J. C., 

R. M., J. P., & T.S.” ‘ R. M.” :—Held: the 

holder of this note had not a separate right of 

action against the party so signing, but the firm 

were liable.—Re CLARKK, Fa p. BUCKLEY (1845), 

14M. & W. 469; 14 L. J. Ex. 341; 153 BR. 


ad 


Annotations :— Distd. Nicholls v. Diarnond (1853), 9 Mxch. 
154. Apld. Maclae v. Sutherland (1854), 3 E. & B. 1. 


512. ——.]—Re SmituH, FLEMING & Co., Fr p. 
HARDING, No. 18, ante. 

















513. >} — DoyLe +. CookE (1896), 12 
T. L. R. 508. 
514. .}—In the winding up of a co. the 


liquidator sought to sct off against a dcbt due by 
the co. to a creditor a debt alleged to be duc to 
the co. by a partnership firm of which the creditor 
was a member :—Held: alleged debt of the 
partnership firm being a joint & not a joint & 
several debt could not be sect off against the 
separate debt due by the co. to the partner.—le 
PENNINGTON & OWEN, Lrp., [1925] Ch. 825; 
95 L. J. Ch. 93; 184 L, T. 66; 41 T. L. R. 657 ; 
69 Sol. Jo. 759; [1926] B. & C. R. 39, C. A. 

515. Promissory note to co-partner as 
indemnity—Assignment of note to creditors of 
firm.]—Deft., & C., his partner, having an account 





as partners on the contracts of the co. 


closed— At time of contract.}— An anony- 
mous partner is not iiable to the 
creditors of the partnership for the 
debts incurred to them by the known 
pees but he remains liable to the 
nhown partner who has contracted 
such debts in his own name for the 
benefit of the partnersbip.—SErLLAR 
BROTHERS ¥, CLARKE (1892), 10 S. C. 
168; 3C. T. R. 197.—S. AF. 

t. Liability of foreign partner.}—- 
Where a partnership was formed for 
the poepere only of deaiing with goods 
remitted by one partner from abroad 
to the other in Melbourne on behalf 
of the firm:—dHeld: the foreign 
partner was not liable for the debts 
thus incurred. — Fle OPPENHEIMER 
(1872), 3 V. R. (1.) 20.—AUS. 

_u. Note signed by one, partner— 
Right of accommodation indorser.j— 
A. & B., representing themselves as 
pariiers, obtained C.’s accommodation 
ndorsement to a note made by A. 
alone, but stated by B. to be made 
for their joint benefit, & on their joint 
liability. The note was discounted 
at a bank, & C. was subsequently 
obliged to pay it, A. having in the 
meantime absconded :—Held : C. could 
not recover against B. on the note, 
bat he might maintain his action on 
the count for mone aid.—ANNIS v. 
LOWES (1836), 5 0. . 98.—CAN. 


a. Whether partner personally liuble 
—Question of fact.) — RAYMOND v. 


Hay (1840), 3 N. B. KR. (1 Kerr) 99.— 
CAN. 


---—Where a question 
urisce as to whether a contract has 
been made with a person individually, 
or with the firm of which he is a mem- 
ber, the test to be applied is ** to whom 
was credit given.’”’—TORIEN v. HORWITZ 
(1906), 23 8S. C. 613.—S. AF. 


ce. J’artner acting outside scope of his 
authority. |—M. was not a party to the 
suit, & the declaration alleged that 
deft. executed the agreement in the 
firm name of M. & C., of which he was 
a member, but had no authority from 
M. to use his name in making & cxecut- 
ing it, of which want of authority W. 
no knowledge, but that deft. 
acted therein on his own authority 
only :—Held:; deft. might be sued on 
such contract separately from 
WARK ¥v. CURTIS (1894), 10 Man. L. R. 
201.—CAN. 


PART IV. SECT. 2, SUB-SECT. 2.—A. 


506 i. Whether liability joint or 
several.|—A surviving partner is bound 
by the covenant of himself & his 
deceased partner to teach an apprentice 
until the end of the term for which he 
was apprenticed.—CONNELL & SON 
v. OWEN (1854), 4 C, P. 113.—CAN. 

506 ii. ---In the case of a 
nowuiinal corpn. which has no legal 
status as such, the ostensible corpora- 
tors are partners; & their lability 





is a joint, & not a joint & several, 
liability.—GILDERSLEEVE v. BALFOUR 
(1893), 15 PB. R. 293.—CAN. 


506 iii. ~--—At law, as well as in 
equity, before Judicature Act, a part- 
nership debt was in strictness, joint 
& not several, & upon the death of one 

artner the only liability existing at 
aw was that of the surviving partner. 
—CAMPBELL V. FARLEY (1898), 18 DP. It. 
97.—CAN. 

506 iv. KALAI KITAN v, 
Mann PERSHAD (1871), 3 N. W. 129. 





——.J— 


506 v. ——-.J—-MACBRIDE v7. CLARK, 
GRLERSON & Co. (1865), 4 Macph. (Ct. 


506 vi. .J—All the assets of a 
partnership with the exception of book 
debts had bocen sold, but there was no 
express dissolution nor any arrange- 
ment ag to the collection of the book 
debts by any of the partners :—HHeld ; 
the partnership was still in existence 
for the purpose of lHquidating the 
business one of the partners could 
not he saved in respect of a partnership 
debt.—-Du TORT © AFRICAN DAIRIKs, 
LTv., [1922] Ts Pp, dD. 245.—S. AF. 


d. Release to one partner.}|—A release 
by creditors to one of two partnors 
of all actions & causes of action, suits, 
debts, etc., which they now have, or 
ever had, or are entitled to in respect 
of any act, matter, or thing from the 





Part [V.—RELATIONS BETWEEN PARTNERS AND THIRD PARTIES. 


with pltfs., who were bankers, C. gave them his 
promissory note for £2,000 that they might be 
allowed to overdraw the partnership account. 
C. afterwards required from deft. his note for 
£1,000, to indemnify him for a moiety of the sum 
for which he had thus become separately respon- 
sible to pltfs., & having obtained it, he indorsed 
& gave it to pltfs. The firm subsequently be- 
coming indebted to pltfs., for advances, to the 
amount of £1,300, they sued deft. on his note :— 
Held: they were entitled to recover.—HEYWoOD 
vt. WATSON (1828), 4 Bing. 496; 1 Moo. & P. 268 ; 
G1.J.0.8.C. P. 72; 130 E. R. 859. 

516. ——— Accounts settled between partners— 
Individual agreement to pay.|—Where onc of two 
partners, who had duly accounted between them- 
selves on being applied to for a debt due from the 
partnership, stated that in the account with his 
partner he, deft., had taken that debt upon him- 
self, & would pay it :—Held: sufficient to support 
a count upon an account stated with one partner 
wlone.— HARRISON v. MARSH (1849), 12 L. T. O. S. 
353. 

517, ——- -}—A shipowner by settling 
accounts with his managing owacr, does not 
relieve himself from liabilitv in respect of goods 
supplied on the order of the managing owner for 
the use of the ship, even though his share of the 
cost of such goods is deLited to him in such 
accounts, & thereby paid for by him. 

T., who was ship’s husband & managing owncr, 
purchased beef on credit from pltf. in Sept. 1877, 
for the use of the ship. Deft. was part owner of 
the ship, & was also interested jointly with T. in 
the voyages for which the ship was being fitted 
out. DPitf. applicd to T. for payment, but did not 
obtain it. In Dec. 1877, & Dec. 1879, deft. 
settled accounts with T. & gave him credit for 
the price of the goods, supposing he had paid 
for them. ‘I’. having become bkpt. in 1881, pltf. 
applied for payment to deft., & brought his 
action for the price of the beef:—Held: deft. 
was liable.—Davison v. DONALDSON (1882), 9 
Q. B. D. 623; 47 L. T. 5643 381 W. BR. 2775 4 
Asp. M. L. C. 601, CG. A. 

-{nnotation :-—Apld. The Huntsman, [1894] P. 214. 

518. ——— Bill drawn personally on partner — 
Acceptance on behalf of firm.|—Where a bill is 
drawn personally on one of several partners & 
he accepts it, on behalf of the partnership, he is 
individually liable.—NICHOLLS v, DIAMOND (1853), 
o Exch. 154; 20. L. R. 305; 23 L. J. x. 1; 
« W.R.12; 156 BE. R. 67; sub nom. NICOLL v. 
DiamMonpb, 22 L. T. Q. S. 79. 

«lnnotations :-—Apld, Mare v. Charle 56). 5 K. : 

978. Distd. Rowe Maniena (user ar 2 Par 


148. Apld. Jones v. Jackson (1870), 22 L. T. 828. a 
Alexander v. Sizer (1869), 20 " T. 38. Bee 

















519. Special contract — Guarantee.] — Re 
Surry, Fremine & Co., Lx p. Harpine, No. 18, | 

é. 

520. Covenant.]—D. & H., who 


were partners, covenanted to be jointly & severally 
liable to P. for payment of a debt by instalments. 
The earlicr instalments were paid out of the 
partnership assets, & later ones by I)., after judg- 
ment for them had been recovered. D. demanded 
from P. that, in order to enforce his right to 
contribution against H., the judgments should be 


Peginning of the world, is a release of 
in lividual 9 well oe partnership 
. . "“4ALL VU, a = 

Pras = GaN, 
6. -~——. }—- JOHNSON & Co. v. FINKLE- 
eT & MoKernzig, [1928] 2 D. L. R. 

: 37 B, C, R. 5.—CAN. 

{. Necessity for assent of co-partner.) 


—REID v. SMITU (1882), 2 O. R. 69.— 
CAN. 


PART IV. SECT. 2, SUB-SECT. 2.—B. 

524i. Joint d& several lability— 
Penalty.|\—McSwrENEY v. WALLACE 
(1870), 8 N, Ss. ie (2 Ga. & O.) 83.—CAN. 


524 ii. ——.]—A partner is respon- 
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delivered to him as provided by Mercantile Law 
Amendment Act, 1856 (c. 60), s. 5, but H. in- 
formed P. that D.’s right to contribution depended 
on the equitable rights between PD. & himsclf, in 
respect of a partnership action then pending 
between them; upon which P. declined to hand 
over the judgments. ID. then brought an action 
against P. claiming (a) delivery of the judgments ; 
(6) damages for non-delivery ; (c) a declaration 
that by reason of the refusal to assign the judg- 
ments D. was released from all liability in respect 
of any future instalments :—Held: ID. was not 
released from liability in respect of future instal- 
ments, inasmuch as there had been no alteration 
of the original conditions as to the liability of the 
parties; & the failure to assign the judgments 
would have only operated to release him if & 
so far as the delay in handiog over might have 
made them less valuable-—DALE v. POWELL, 
POWELL v. DALE & Hoop (1911), 105 L. T. 291. 

en :—Mentd. Kayley v. Hothersall, [1925] 1 K. B. 


521. Unsatisfied judgment against partner- 
ship—Action against subsequently disclosed partner. | 
—KENDALL v. HAMILTON, No. 592, post. 

522. ———- Partnership agreement not carried 
out—Subsequent contract with the partner only.|-— 
ih aa v. WATERS (1892), Z'imes, Feb. 27, 
Annotation :—Refd. Macpherson v. Warner (1893), 9 'T. L, RR. 


523. ——— Successful defence by one partner— 
Enures for benefit of co-partners—Sued on same 
cause of action.!—PItf. sued deft. lt. for damages 
for breach of a contract entered into by pltf. with 
a firm in which R. was at the time a partner. 
The partnership had been dissolved before the 
issue of the writ. The former partners EK. & LV. 
were subsequently added as defts., & each put 
in a separate defence. P. pleaded & proved that 
pltf. had not on his part complied with the con- 
ditions of the contract, & as against P. the action 
was dismissed. It. & HE. did not in their defences 
raise the plea upon which P. was successful. The 
trial judge refused leave to RK. & H. to amend, & 
gave judgment against them jointly for the sum 
claimed. On appeal :—Held: inasmuch as three 
defts. were joint contractors, pltf. had but one 
& the same cause of action ayainst them all; the 
fact established by P., which was common to the 
whole contract & fatal to any claim upon it, 
enured to the benefit of the other joint contractors, 
whether they had pleaded it or not; & accord- 
ingly judgment must be given dismissing the 
action against R. & EK. also.—Pirik v. RICHARD- 
SON, [1927] 1 Kk. B. 448; 986 LL J. BK. GB. 425 186 
L. T. 104; 70 Sol. Jo. 1923, C. A. 

——— Estate of deceased partner.]|—Sce Sub-sect. 
3, C., post. 

Insurance partnerships.|—See INSURANCE, Vol. 
AXIX., p. 430, Nos. 3345-3347. 


B. In Tort. 
See Partnership Act, 1890 (c. 39), ss. 10, 11, 12. 
524. Joint & several liability—Penalty.|—Part- 
ners concerned in run goods, the Crown may come 
against any one for the penalty.—A.-G. v. BURGES 
(1726), Bunb. 223; 145 I. R. 654. 
Annotation :—Consd. R. v. Manning (1739), 2 Com. 616. 





sible for the wrongful acts of his co- 
partner in a matter connected with 
the partnership business done for the 
joint benefit, though he himself per- 
sonally had nothing to do with the 
tortuous acts.—BREWING v. BERRY- 
a eet): 15 N. B. R. (2 Pug.) §15.— 
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Sect. 2.—Liability of individual partners: Sub-sect. 
2,B.&C.; sub-sect. 3, A. (a).] 

525. ———.] —A.-G. v. CARBOLD (1732), 
Bunb. 223, n.; 145 E. R. 654. 

Annotation :-—Consd. Rt. v. Manning (1739), 2 Cum. 616. 

526. Negligence—Separation of partner- 
ship duties.)——-WaLAND v. Exxins, No. 319, ante. 

27. ——.]—Cuase against three defts., pro- 
prietors of a stage coach. The declaration stated 
that defts. so carelessly managed their coach & 
horses, that the coach ran against pltf. & broke 
his leg. 1t appeared in evidence that one of 
defts. was driving at the time when the accident 
happened, & the jury found that it happened 
through his negligent driving :—J/leld: pltf. might 
inaintain case against all the proprictors, although 
he might perhaps have been entitled to bring 
trespass against the one that drove the coach.—- 
MoRETON v. ITARDERN (1825), 4 B. & C. 223; 6 
Dow. & Ry. K. B. 275; 107 E. R. 1042. 
Annotations :-—Refd, Williams v. Holland (1833), 10 ling: 

112; Ashworth v. Stanwix (1861), 3 KE. & Kk. 701. Mentd. 

Wells v. Ody (1836), 1 M. & W. 452. 

528. -|—-A London cab, which be- 
longed to a firm consisting of two partners, was 
licenced & registered under the statutes relating 
to hackney carriages in the name of one partner 
only. The cab was hired out to a driver in the 
usual way, & pltf. was injured by his negligent 
driving :—J/eld: both the partners were liable for 
the negligence of the driver.-——-GATES v. BILL (R.) 
& Son, [1902] 2 K. B. 38; 71 L. J. K. B. 702; 
87]. T. 288; 50 W. R. 546; 18 T. L. RK. 592 ; 
46 Sol. Jo. 498, C. A. 


Annotations :--~Mentd. Doggett v. Waterloo Tuxi-Cab Co., 
11910) 2 K. B. 33635 Smith ». General Motor Cab Co., 
11911] A. ©. 188; Kemp v. Elisha, [1918] 1 K. B. 228. 























529. ——-— Fraud—Transaction within scope of 
poe eon vy. Macknreryu, No. 487, 
ante. 

530. -]—Where one partner in a firm 


has received a sum of money in the ordinary course 
of the partnership business, & misappropriated 
it, all the partners are jointly & severally liable 
to make good the amount; &, therefore, one or 
more of them may be made defts. to a suit for that: 
purpose, without suing all.—PLUMER v. GREGORY 
(1874), L. R. 18 Eq. 621; 43 L. J. Ch. 616; 31 
ae 17; subsequent proceedings, L. R. 18 Eq. 

531. -—-— -~——— Transaction not within scope of 
business.|—It is not part of the ordinary business 
of a solr., to receive money for the purpose of 
investment generally, &, therefore, one partner 
is not liable for the misappropriation of money so 
received by another without his knowledge. 
Sccus, where the money is received for the purpose 
of being invested in a particular security. 

A. & B. were in partnership together as solrs. 
Pitf. advanced a sum of money to A., upon his 
statement that the firm had a client, F., who wished 
to borrow that sum on the security of land. B. 
knew nothing of the loan, & the money never 
reached the hands of the firm. No mtge. was ever 
executed: A. misappropriated the money, & 
died insolvent :—Hcld: the reccipt of the money 
by A., on the mere statement that it was to be 
Jent on mtge. to a client was not a receipt of moncy 
for the purpose of being invested in a particular 
security, & therefore B. was not liable to replace 
the money.—PLUMER v. GREGORY (1874), L. R. 
18 Eq. 629; 43 L. J. Ch. 808; 31 L. T. 80. 
Annotations :—Retd. Phosphate Sc to. ; 

(1877), 5 Ch. D. y9d : niges 1. ror aeA eet ne 


64; Cloather ». Twisden (1883), 24 Ch. D. 731; 
v. Twisden (1886), 55 L. J. Ch. ist: 731; Hughes 


582. —— Right of creditor to elect.] — 





PARTNERSHIP. 


Where a partnership debt has been incurred by 
means of a fraud on the part of the partners, the 
defrauded creditor has a right to prove at his 
election against either the joint estate of the firm 
or the separate estates of the partners, even 
though no judgment has been recovered by him 
against the partners.—Jte COLLIE, Ha p. ADAMSON 

(1878), 8 Ch. D. 807; 47 L. J. Bky. 108 ; 38 L. T. 

917; 26 W. R. 890, C. A. 

Annotations :— Refd. Watson v. Holliday (1882), 20 Ch. D. 
780; Ite Parkers, Ic p. Sheppard (1887), 19 @. B.D. 84; 
Re Giles, Hx p. Stone (1889), 6 Morr. 158; #e Macfadyen, 
ke p. Vizianagaram Mining Co., [1908] 2 K. LB. 8 7. 

Mentd. Couldery v. Bartrum (1881), 19 Ch. D. 3094; 

Grifith ©. Pound (1890), 45 Ch. ID. 553; ste Newton, 

Ka p. National Provincial Bank of England (1896), 3 

Mans. 200; Whitcechurch vr. Cavanagh, [1902] A. C. 

im ‘i aa v. St. Bartholomew’s Hospital, [1909] 2 

c, e ay ( s 


Breach of trust.]|—Scc Sub-sect.. 2, C., post. 


C. For Breach of Trust. 

See Partnership Act, 1890 (c. 39), s. 13. 

533. Whether liability joint or joint & several 
—Partners direct trustees.|— By a marriage settle- 
ment a sum of money was to be received by the 
trustees, & invested in govt. or real securities, & 
the interest was to be paid to the wife for life for 
her separate use, without a power of anticipation, 
with remainder to the children. One of the 
trustees receives the money, & advances it to a 
partnership of merchants, without taking any 
security. Te receives the interest from the 
partnership, & pays it over to the wife regularly 
up to the time of his death; afterwards, the 
partnership pays the interest to the wife directly, 
& without the intervention of the surviving trustee. 
In the partnership books the accounts relating 
to the whole transaction are entered, as between 
the wife & the partnership only. Upon the partner- 
ship becoming bkpt.:—Held: the partners had 
constituted themselves directly trustees, & the 
proof on behalf of the trust estate might be made 
cither against the joint estate, or the separate 
estates. Qu.: whether there would have been 
a right of proof against the separate estates, if 
the firm had been constructive trustees only ; 
or whether the term ‘“ constructive trust’ 1s 
sufficiently definite to admit of any general rule 
being laid down upon the point.---Re ACRAMAN, 
Ka jp. WoopIn (1843), 3 Mont. D. & De G. 399. 


534. ——— Partners constructive trustees. |— Jic 
ACRAMAN, Ev p. Woovbin, No. 5338, ante. 
535. --— - Liability of co-partner of defaulting 


trustee. |—A., a partner in a house of agency in 
India, died, having by his will directed his estate 
to be called in, & invested on certain trusts, & 
appointed two of his co-partners his exors. They, 
however, suffered his share in the partnership to 
remain in the house. After A.’s death B. & C. 
were admitted as partners, & they knew that A.’s 
share was remaining in the house, & that it was 
subject to the trusts of his will. They afterwards 
retired, & other partners were admitted. The 
house ultimately failed :-—Held: B. & C. were not 
responsible for the breach of trust committed by 
their co-partners, the exors.—TWyYForRD v. TRAIL 
(1834), 7 Sim. 92; 58 KE. R. 7713; subsequent 
proceedings (1838), 3 My. & Cr. 645, L. C. 


Annotations :—Mentd. Rendall v. Rendall (1841), 1 Hare, 
152; Hond v. Graham (1842), 11 L. J. Ch. 306; In the 
(foods of Gaynor (1869), L. RK. 1 P. & D. 723. 


536. - —-~--.}|—Dk RIBEYRE v. BARCLAY, 
No. 475, ante. 
5 











-}—In a joint stock assocn. 
created for the purpose of carrying into effect 
loans & other financial operations C., who carried 
on business as a stockbroker, was a director. 


Part [V.—RELATIONS BETWEEN PARTNERS AND THIRD PARTIES. 


C. had a partner K. who was not in any way 
connected with the assocn.; the transaction, 
however, had been a partnership transaction :— 
Held: the partners were liable, jointly & severally, 
to make good to the assocn. the profits which it 
ought to have received in the increased amount of 
the commission.—IMPERIAL MERCANTILE CREDIT 
AsSOCN. (LIQUIDATORS) v. COLEMAN (1873), L. R. 
6H. L. 189; 42 J. J. Ch. 644; 29 L. T. 1; 21 
W. R. 696, LH. L. 

Annotations :-—Refd. Bagnall 1. Carlton (1877), 6 Ch. 1D. 
371. Mentd. Dunne v. Knglish (1874), L. R. 18 Eq. 
524; Jte Coal Kconomising Gas Co., Gover'’s Case (1875), 
1 Ch. J). 182; Panama & South Pacific Telegraph Co. v. 
India Rubber, Gutta Percha & Telegraph Works Co. (1875), 
10 Ch. App. 520; Chesterfield & Baythorpe Colliery Co. 
v. Black (1877), 26 W. R. 207; New Sombrero Phosphate 
Co. v. Erlanger (1877), 5 Ch. D. 733; Kmima Silver Mining 
Co. v. Grant (1879), 11 Ch. D. 918; Boston Deep Sca 
Fishing & Ice Co. v. Ansell (1888), 59 L. I. 3453 Turnbull 
v. West Riding Athletic Club, Leeds (1894), 70 L. TI’. 92; 


Silkstone & Haigh Moore Coul Co. v. Edey (1899), 69 


he - 733 Costa Rica Ry. v. Forwood, [1901] 1 Ch. 
7463; Cackett v. Keswick (1902), 2 Ch. 456; Transvaal 

Lands Co. v. New Belgium (Transvaal) Land & Developing 

Cou., [1914] 2 Ch. 488. 

538. Breach by partner not being trustee.] 
— A trustee under a will permits the trust fund, as 
the moneys are from time to time realised, to be 
paid into the hands of certain bankers, who have 
knowledge of the trusts. One of the partners, 
without the assent of the trustee, deals with a 
portion of the fund, by investing it on mtge. :— 
Held: the bankers were not jointly & separately 
liable in the character of trustees, but they only 
incurred a liability as between banker & customer ; 
&, on the bkpcy. of the bankers, the trustee could 
only prove against their joint estate, for such 
balance as was in their hands at the time of the 
bkpcy.—Ite BIDDULPH, Ex p. Burron (1843), 
3 Mont. D. & De G. 364, Ct. of R. 

539. ——— Acts within scope of partnership busi- 
ness.|— BLYTH v. FLADGATE, MORGAN v. BLYTH, 
SMITH v. BLyTu, No. 476, ante. 

Liability of estate of deceased partner.|—Scc No. 
467, ante, Nos. 609-612, post. 





SUB-SECT. 3.--DURATION OF LIABILITY 
A. From Date of Association. 
(a) What Amounts to Association. 

See Partnership Act, 1890 (c. 39), 5s. 17 (1). 

Formation of partnership, generally, sce Part 
III., ante. 

540. Agreement to associate.}——To make a 
partnership liable to a demand in respect of a 
separate transaction an agreement must appear.-— 
see PVELE (1802), 6 Ves. 602; 31 E. R. 1216, 

de 


Annotations :~— Refd. I?e Riches & Marshall's Trust Deed, 

Lin Dp. Darlington, etc. Banking Co. (1865), 4 De G. J. & 
Sm. 581; Rolfe & Bank of Australasia v. Flower, Salting 
(1866), L. Rk. 1 VP. C. 27. 





541. -]|—GOUTIIWAITE v. DUCKWORTH, No. 
59, ante. 
542. Evidence of parol agreement to keep 





as escrow.]—WILLIAMS v. JONES, No. 245, ante. 
543. ——— No acts in furtherance of agreement 
—Refusal to execute partnership deed.| —- Jie 
VANDERPLANK, Ex p. TURQUAND, No. 143, ane. 
544. ——- With option to withdraw—Exercise 
of option within agreed time.]|—In May, 1839, A., 
a creditor of the firm of B. & S., proposed to become 
& partner with them, the terms of the intended 
partnership being, that A. should bring in £1,000 
in money & £1,000 in goods, & should be entitled 
to one-third of the profits, & be a dormant partner ; 
the name of the firm was to be changed to B., S. 
& Co., & the partnership was to date from Apr. 1, 
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1839, but A. reserved to himself the option of 
determining, at any period within twelve months 
from that day, whether he would become a 
partner. The name of the firm was altered 
accordingly, & a new banking account was 
opened in the name of B., S. & Co.; & A. advanced 
the £2,000 to the firm; but within the twelve 
months he declared his determination not to enter 
into the partnership :—Held: A. was not liable 
for goods supplied to the firm after May, 1839, 
for that he never became a complete partner.— 
GABRIEL v. Evinn (1842), 9 M. & W. 297; 11 
L. J. Hx. 371; 152 KB. R. 125. 

Annotation :—Refd. Courtenay v. Wagstaff, Reed v. Wagstaff 

(1864), 16 C. B. N.S. 110. 

545. Acts of partnership—Formal date of com- 
mencement not fixed.|—-WILLIAMS v. JONES, No. 
245, ante. 

546, - Holding out as partner.}|—-In an 
action on a bill of exchange, purporting to be 
drawn & accepted by a mining co., wherein 
pltf., an indorsee for value, sought to charge 
deft. as a member of that co., it was proved that 
the bill had been drawn & accepted by order of 
the directors of the co. It was proved further, 





{that the co. had entered into a contract for the 


purchase of mines, taken a counting house in 
London, engayed clerks, & also an agent to reside 
in the country, & had worked some of the mines ; 
that deft. having applied to the secretary of the 
co. for shares, some were appropriated to him ; 
that he paid an instalment of £15 per share ; 
that he attended at the counting house of the co., 
& there signed some deed, & afterwards attended 
a general meeting of the shareholders :—Held : 
assuming this to be sufficient evidence of deft.’s 
being a partner in the co., it was incumbent on 
plti. to prove that the directors of that co. had 
authority to bind the other members, by drawing 
& accepting bills of exchange; & pltf. not having 
produced the deed of co-partnership, nor given 
any evidence to show that it was necessary, for 


‘the purpose of carrying on the business of that 


nuning co., or usual for other mining cos. to draw 
or accept bills of exchange, there was no evidence 
to go to the jury of such an authority to draw or 
accept any bills, & still less to draw or accept 
bills in this form, which in effect were promissory 
notes. Semble: there was not sufficient evidence 
to show that the deft. had ever become a complete 
partner in the co., or that he had held himself 
out to the world as such partner. 

If it could have been proved that deft. had held 
himself out to be a partner, not ‘‘ to the world,” 
for that is a loose expression, but to pltf. himself, 
or under such circumstances of publicity as 
satisfy a jury that pltf. knew of it & believed him 
to be a partner, he would be lable to pltf. in all 
transactions in which he engaged & gave credit 
to deft., upon the faith of his being such partner. 
Deft. would be bound by an indirect representa- 
tion to pltf., arising from his conduct, as much 
as if he had stated to him directly & in express 
terms that he was a partner, & pltf. had acted 
upon that statement (PARKE, J.).— DICKINSON v. 
VALPY (1829), 10 B. & C. 128; LL. & Welsb. 6; 
5 Man. & Ry. K. B. 126; 8 L. J. O. 8S. K. B. 51; 
LO9 KE. RR. 399. 

Annotations :—Folld. Ford v. Whitmarsh (1840), H. & W. 
53. Consd. Ricketts v. Bennett (1847), 4 C. B. 686. 
Refd. ‘'bicknesse v. Bromilow (1832), 2 Cr. & J. 425; 
Dickenson v. Teague (1834), 4 Tyr. 450; Bramah v. 
Roberts (1837), 3 Bing. N. C. 963; Tredwen v. Bourne 
(1840), 6 M. & W. 461; Steigenberger v». Carr (1841), 
10 L. J. C. RP. 2533; Reynell v. Lewis, Wyld v. Hopkins 
(1846), 10 Jur. 1097; Martyn v. Gray (1863), 14 C. B. 
N.S. 824; Edmonds v. Bushell & Jones Dae ae Jur. 


N. 8S. 332; Garland v. Jacomb (1873), L. 1. Kixch. 
216; Farquharson v. King, {1902] A. C. 325. Mentd. 
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Sect. 2.—Liability of individual partners: Sub-sect. 
3, A. (a) & (b), & B. (a).) 

Pitchford v. Davis (1839), 5 M. & W. 2; Galvanised Iron 

Co. v. Westoby (1852), 8 Exch. 17; London & Continental 

Assce. Soc. v. Redgrave (1858), 4 C. B. N. 8. 524. 

547. Payment of deposit on partnership share 
—Partnership deed executed subsequently.|—A 
party paying a deposit on shares in a trading co., 
& afterwards signing the deed of partnership, is 
to be considered as a partner from the time of 
his paying the deposit. Qu.: if the mere payment 
of the deposit, without the subsequent signature 
of the deed, would make him a partner.—-LAWLER 
v. Kerstiaw (1827), Mood. & M. 93, N. P. 
Annotation :—Mentd. Nowton v. Belcher (1840), 6 Ry. & 

Can. Cas. 38. 

548. Agreed date of execution of partnership 
deed—Execution postponed—Acts between agreed 
date & actual execution./—A. & B. agree to become 
partners from a subsequent day, upon certain 
terms which are to be embodied in a deed to be 
executed on such subsequent day. The deed is 
executed on a day later than that appointed. 
B. is bound by the contract of A., entered into 
in the name of the firm between the day appointed 
for the execution of the deed & that on which it 
was actually exccuted. So, though alterations 
are introduced into the deed at the time of its 
execution.— BATTLEY v. Lewis (1840), 1 Man. 
& G. 155; 133 KE. R. 286; sub nom. BATTLEY »v. 
BAILEY, 1 Scott, N. R. 143; 4 Jur. 537. 


(b) Transactions Previous to Association. 

Sec Partnership Act, 1890 (c. 39), s. 17 (1). 
549. Whether new partner liable—Sale of 
goods.|—-SAVILLE v. ROBERTSON, No. 57, ante. 

; -|—Where one person purchases 
goods, & another is afterwards permitted to share 
in the adventures, the vendors cannot recover 
against such other person for the price of the goods. 
ieee v. HUNTER (1812), 4 Taunt. 582; 128 
q. R. 458. 


annotations :-—Consd. Cothay v. Fennell (1830), 10 B. & C. 
G71. Refd. Gardiner v. Childs (1838), 8 C. & P. 345. 


591, —-— Series of orders constituting 
successive contracts.|—-A., in 1817, agreed with 
B., to supply him with bricks whenever he wanted 
them, for 28s. per 1000, ready money. In 1828, 
B. & C. became partners; & after that, B. from 
time to time ordered bricks of A. which were used 
for a partnership purpose :—Held: (©., as the 
partner of L3., was liable for the price of these 
bricks, cach order being a new contract: but if 
the contract of A. & B. had been for the supply 
of a certain number of bricks, at so much per 
oe a subsequent partner would not have been 
iable. 

(2) Where two persons are in partnership, & 
one supplies goods necessary for the carrying on 
of the partnership business & supplics them to 
one of the partners for that purpose, & he finds 
out afterwards that that person has a partner, 











PART IV. SECT. 2, SUB-SECT. 3.— 
A. (b). 


552 i. Whether new partner liable— 
Bill of excchange.)--O8BORNE v. HEN- 
DERSON (1889), 18 S. CU. RR. 698.—CAN, 

gE. Fraud prior to association. }— 
When a solr., representing that moncy 
of a cliont has been invested, mis- 
appropriates it, & afterwards takes a 
partner, payment of interest by the 
firm does not establish such negligence 
or misconduct on the part of the 


LID. v. 





GALT, 
(19 





Sees eee 


whereb 





| 


An agreoment by an incoming 
to make himsclf liable to credi 
debts owing to them before he joined 
the firm may be, & in practice gencrally 
is, established by indirect evidence.— 
CRONSBERRY (Alta.) 
14), 27 W. L. qh. 44.—CAN. 


js -/—-Where a person 
Was admitted as a partner into an 
oxisting fimm under an agreement 
between him & the partners inter se, 
he agreed to be liable for 


PARTNERSHIP. 


the other partner is liable (EnLE, J.).—DYKE Vv. 
BREWER (1849), 2 Car. & Kir. 828. 

552. ——— Bill of exchange.] — SAVILLE v. 
ROBERTSON, No. 57, ante. 

553. Assent of new partner.|— 
Two of three, partners, who had contracted a 
debt prior to the admission of the third partner 
into the firm, cannot bind him without his assent 
by accepting a bill drawn by the creditor upon 
the firm in their joint names; but such security 
is fraudulent & void as against the third partner, 
& cannot be recovered in an action against the 
three, wherein one only of the original partners 
pleaded to the action. ; 

If one of several partners pledge the partnership 
fund for his individual debt that will not bind the 
rest (LE BLANC, J.).—SHIRREFF v. WILKS (1800), 
1 Kast, 48; 102 EK. R. 19. 

Annotations :—Consd. Ex ». Pecle (1802), 6 Ves. 602, 








ltidley v, Taylor (1810), 13 Kast, 175. Consd. Kendal 
v. Wood (1870), 23 L. T. 309. efd. Kx p. Bonbonus 
(1803), 8 Ves. 540; Lloyd v. Ashby ee es a fs 


138; Wintle v. Crowther (1831), 1 Cr. & 

Bushell (1844), 3 Mont. 1). & De G. 615; Re Riches & 

Marshall's Trust Deed, Hz p. Darlington, etc. Banking 

Co. (1865), 4 De G. J. & Sm. 581; Elliston v. Deacon 

(1866), L. R. 2C. P. 20. * 

554. —— ——— No association at time of dis- 
counting.] On June 24, 1824, C. agreed to 
become a partner with A. & 13., the business to 
be carried on in the names of A. & B. for tho 
benefit of A., B. & C.; that the partnership 
should be considered as commencing on May 18, 
preceding. Before June 24, A. & B. had opened 
an account with certain bankers, which was 
continued in their names till Sept. 22, when the 
partnership as to B. was dissolved. All the 
business with the bankers was transacted by B., 
& the bankers did not know that C. was a partner 
till the account was closed. B. used the accounts 
for the purposes of the firm of which C. was a 
member, as well as for others. On May 21, he 
indorsed a bill of exchange in the partnership 
names of A. & B. to the bankers, who discounted 
it, & placed it to the credit of the account. On 
July 13, he indorsed two others in a similar 
manner :—Held: as the bankers did not know 
that the money raised by these bills was intended 
to be applied to other than partnership purposes, 
C. was liable on the last two bills, but not on the 
first, he not having been an actual partner at the 
time when it was discounted.—VERHK v. ASHBY 
(1829), 10 B. & C. 288; LL. & Welsb. 20; 8 
L. J.0O.S. K. B. 57; 109 E. R. 457. 

Annotations :—Distd. Battley v. Lowia (1840), 1 Man. & G. 
155. Refd. Forester v. Bell (1847), 9 L. T. O. S. 133; 
Yorkshire Banking Co. v. Beatson (1), Leeds & Count 
Banking Co. v. Same (1879), 4 C. P. D. 204. entd. 
Keighley, Maxsted v. Durant, [1901] A. C. 240. 

555. ——.|—In an action by A., the 
drawer & payce of a bill of exchange against B., 
C., & D. as acceptors, D. pleads that B., C., & D. 
were partners, & that the bill was accepted by 
B. & C. without his knowledge, privity, or consent, 





Contract Act, 8s. 249.—Russa En- 
GINEERING WORKS, LTD. v. KANARA 
TRANSPORY Co. (1926), I. L. R. 49 
Mad. 930.—IND. 

1. -J—Where a contract was 
made with one person, who subse- 
quently admitted another to share in 
the contract :—Held: the payment 
to the original contractor was sufficlent, 
& no notice need be taken of the sub- 
sequent, co-partnership.-— CARLISLE v. 
NIAGARA Dock Co. (1838), 5 O. S. 


artnor 
rs for 





inco partner as {to make him transactions incurred prior to the 660.—CAN. 
Fesponeere ae fe sagy a Ne fan: paroements Pace is anne ae to Rabe m, ———.}—NISBET v. TAPPE (Man.) 
: ; ‘ , -4 44 KR. creditors o e firm in respect o a 
C. A. 365.—N.Z, such prior transactions, notwithstand- CRSTS), Sa Wee Eas St 28) = CAN, 
h. Agreement by new partner. |— the agreement by virtuo of Indian n. ——.J—A co., consisting of two 


Part IV.—RELATIONS BETWEEN PARTNERS AND Turrp PARTIES. 


in respect of a debt contracted by B. & C. before 
the partnership, & not in respect of a debt relating 
to the partnership. Upon a replication de 
mjurid to this plea, the issue must be found for 
pitf. if it appear that the consideration of the bill 
was a debt which had arisen partly before, & 
partly after, the commencement of the partner- 
ship.— WILSON v. LEwis (1840), 2 Man. & G. 197; 
Drinkwater, 18; 2 Scott, N. R. 115; 183 E. KR. 
719; sub nom. Witson v. BarLey, Porrer & 
Lewis, 9 Dowl. P. C. 18; 10 I. J. O. P. 173 4 
Jur. 1062. 

556. ——— General course ‘of business — No 
dissent expressed.| — If a carrier, who has 
endeavoured to limit his responsibility by what 
is called ‘‘a £5 noticc,’”? pay a sum above £5 
demanded of him for the loss of a parcel, his 
doing so will be evidence of a special contract 
to govern future dealings between him & the 
person whom he so pays, & will consequently 
be a waiver of the notice. Such a special contract 
as to the course of dealing will bind persons who 
afterwards become partners with that carrier ; 
an Incoming partner being bound by the existing 
course of dealing, unless he express his dissent.— 
HEnsby v. Means (1826), 5 B. & C. 5043 8 Dow. 
& Ry. K. B. 289; 41. J. 0. 8. K. B. 214; 108 
Ki. R. 188. 

Annotation :—Refd. Beale v. Mouls (1847), 10 Q. B. 976. 

557. Taxation of bill of costs.|—-C. had 

acted as solr. for X. & before his bill was paid he 
took P. into partnership. X. then paid the bill 
by cheque to the order of C. & P. & received an 
acknowledgment in their joint names, but in P.’s 
handwriting. He then took out an order to tax 
the bill as against C. & P. They then wrote to 
him that C. alone was interested in the bill, & 
requested him to get the order altered so as to be 
against C. alone, but this he declined to do :— 
Held : the order must be discharged, CG. con- 
senting to an order against himself alone.—/e 
CURNOT & PARKINSON (1871), 40 L. J. Ch. 608. 
_ 558, Necessity for novation.|—Where an 
individual has entered an appearance in an 
action against a firm, there must be a novation 
to render him liable for a debt contracted before 
he was a member.—Cnripps vy. Tappin & Co. 
(1882), Cab. & Hl. 18. 

559. Fraud prior to association—Election 
of creditor to sue original partner.] — Britrisu 
HOMES ASSURANCE CoRrpPN., Lrp. v. PATERSON, 
No. 486, ante. 

—-— Banking partnerships.|—wSce 
Vol. III., p. 171, Nos. 287, 288. 











BANKELs, 


B. Liability of Retired Partners. 
(a) In General. 


See Partnership Act, 1890 (c. 39), ss. 17, 36. 

560. What amounts to retirement—Firm con- 
verted to private company.]—EARLE v. Cow (1920), 
36 T. L. R. 718. 

561. Whether liability continuing — Partner 
holding himself out as such—Name allowed to 
remain as partner.]—-After the dissolution of 
partnership between A. & B., & the advertisement 
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of it in the Gazette, A. accepts a bill, bearing a 
date previous to the dissolution for the accommoda- 
tion of a third person who indorses it for value, 
B. who permits his name to remain over the shop 
in the Poultry, as a member of the firm till after 
the dissolution of partnership & notice of it, & 
indorsement of the bill, is liable as a partner to 
a bond fide holder.—WI1L11AMs v. KeErats (1817), 
2 Stark, 290, N. P. 

562. j—(1) An indorsee of a 
bill of exchange cannot recover against acceptors 
of a bill accepted by one who was formerly a 
partner, if such person had ceased to be a partner 
at the time of the accepting of the bill, even though 
the bill was accepted for a partnership debt, 
unless the person still held himself out to the world 
as a partner, as if he allowed his name to remain 
on the door of the house of business, or the like. 

(2) If one of the partners gave notice to a witness 
that they had ceased to be partners, that might 
be evidence for defts., but a conversation between 
the witness & one of defts., in which he so stated, 
is clearly not so.--DOLMAN v. ORCHARD (1825), 
2C. & P. 104, N. P. 

563. Acting as partner.|—(1) Where 
party is sued, on a liability as partner, & he is 
shown to have been once a partner, then, even 
although it appears that the partnership has been 
dissolved, & if there has been no notice of the 
dissolution, any evidence that he has continued 
to give orders & bills in the name of the firm, & 
to act as if he were partner with the same person, 
though in a different business, & notwithstanding 
that it is proved that he was in fact only a paid 
servant, will be suflicient to render him liable 
for goods ordered by him in the name of the 
supposed. firm. 

(2) A party is liable as a partner, if he has held 
himself out or allowed another to hold him out 
as a partner (ERLE, J.).—MULFORD v. GRIFFIN 
(1858), 1 IF. & F. 145, N. P. 

564. Joinder in conveyance of partner- 
ship property— On bankruptcy of remaining 
partners.|—Where the party sued as a partner 
for the value of goods furnished for ‘* the owners 
of a ship,’”’ was neither a partner in fact at the time, 
having parted before with his share some time 
before, nor held himsclf out as such, having before 
withdrawn his name from the description of the 
firm at the counting house, & sent circular letters 
to the correspondents of the house, notifying the 
change; he cannot be charged merely because 
having defectively conveyed his whole share in 
the ship before that time, he had subsequently 
joined with the assignecs of the bkpt. partners in 
the ship in making a good title to it to a purchaser 
from the assignees.—M‘IVER v. HUMBLE (1812), 
16 East, 169; 104 E. R. 1053. 


Annotations :—Refd. Baker v. Buckle (1822), 7 Moore, 
C. P. 349; Harrington v. Fry (1824), 2 Bing. 179; Briggs 
v. Wilkinson (1827), 7 B. & C. 30. 

565. Contract with servant—Servant dis- 
missed.|—A., B., & C., who were co-partners, 
engaged I)., by agreement in writing, to serve 
them for a certain period. Before this period 
had elapsed, C. retired from the concern, & D., 























individuals, having assumed four part- commenced with the original firm.— ners, A. & B., for goods sold & 
nee without any stipulation or MERCER v. PEDDIE (1832), 10 Sh. delivered. Pltf. drew on B., tho 
entries in the books to instruct a (Ct. of Sess.) 405.—SCOT. partner whom they were informed 


distinction betwixt the old & new 
firms, or to _soparate their claims & 
liabilities :—Held: in a question of 
accounting among the partners, the 
four assumed partners were not entitled 
under the circumstances to charge the 
two original partners with the whole : 
loss arising out of a transaction which 


PART IV. SECT. 2, SUB-SECT. 3,— 
B. (a). 


0. Whether liability 
JORDAN v. SMITH (1859), 17 U. C. 


p. —-—.]}—Action against two part- 


assumed the fimun’s liabilities on dis- 
solution, but did not give up an old 
draft on the firm :—Held: there was 
no intention to release A., who was 
held Hable.—Farr v. HUME (1909), Ll 
W. L. R. 28.—CAN, : 

a. -}—~PATRIOCK, ETO. (SMITH’S 
TRUSTEES) v. SMITH (1900), 37 Sc. L. R. 


continuing. J— 
ee Se 
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Sect. 2.—Liubility of individual partners: Sub-sect. 
3, B. (a) & (b).) 

with notice of that fact, continued in the service 

of A. & B. A. & B. subsequently became bkpt., 

whereupon D. was dismissed from their employ- 
ment :—Heceld: PD. could still sue A., B., & C. on 

the original agreement.— DOBBIN v. FOSTER (1844), 

1 Car. & Kir. 323, N. P. 

566. Continuing contract —- Retirement 
with indemnity—Variation of original continuing 
contract.|,—Where a member of a firm which is 
under a continuing contract retires with an 
indemnity, the continuing partners are his agents 
for carrying on the contract; & although after 
notice of the retirement the retiring partner is 
in a sense a surety on the principle of Oakeley v. 
Pusheller (1836), 10 Bli. N. S. 548, that authority 
will not be extended so far as to discharge him 
from the contract by reason of acts of the con- 
tinuing partners fairly within the scope of their 
authority in carrying out the contract. 

Continuing partners under such a_ contract, 
which (ier alia), gave the firm the power of 
appointing an arbitrator in case of dispute, entered 
into an agreement by which they waived a very 
doubtful point of construction on the original 
contract, & referred differences to arbitrators, one 
of whotmn was selected by themselves instead of 
by the firm as constituted at the date of the con- 
tract :—Held: this was not such a variation of 
the original contract as to discharge the retired 
partner.—- OAKFORD v. KUROPEAN & AMERICAN 
STEAM SHIPPING Co., Lrv. (1863), 1 Hem. & M. 
182; 2 New Rep. 103; 9 L. T. 153 1 Mar. L. C. 
370; 71 E.R. 80. 

Annotations ;--Refd. Swire v. Redman (1876), 1 Q. B. D. 
536; Rouse v. Bradford Banking Co., (1894] 2 Ch. 32. 
567. Breach of trust.|—A general devisee 

in trust for testator’s widow & children having 

reccived from the widow, who was ecxtrix., on her 
going abroad to recover part of the property, 
bonds for a debt from him & his partners to the 
estate, in settling the affairs of the partnership 
on the retirement of one partner who had notice 
of the trust, delivered to him the bonds to be 
cancelled without the privity of the cestuis que 
trust; continuing to make remittances on that 
account from the funds of the new partnership : 
the partner, who retired, is not discharged.— 

DICKENSON v. LOCKYER (1798), 4 Ves. 36; 31 

li. R. 19, L. C. 

568. I—L., who had been a partner 
in a firm of solrs., & had during that time attended 
to the management of a certain trust, continued 
to act in relation to a change of investment 
of part of the trust funds after he had retired 
from the firm as if he were still a partner, & wrote 
to the trustees from the office of the firm saying 
that he had obtained a power of attorney author- 
ising ‘‘ our brokers’’ to sell the stock, & asked 
them. to sign it, & send it to the office of the firm. 
The trustees did as requested, & the stock was sold, 
& the money received by P.’s late partners, 
who misapplied it, & it was lost to the trust. It 
appeared that the tenant for life was aware at 
this time that P. had retired from the firm, but 
the trustees were not :—Hcld: P. was liable to 
make good to the trust the capital sum lost, & 

















557; affd. (1901), 38 Se. L. R. 613: 
3 F. (Ct. of Sess.) (H. L.) 14.—SCOT 


r. -} — ROUGHEAD v. WHITE, 
[1913] S. C. 162.—SCOT. 

t. Dissolution not registered. j\— 
A partnership wus dissolved, but the 
dissolution was not registered. One 
of the partners continued the business 


ce eammineeteanetemeel 





150.—CAN, 


: under the partnership name & com- 
: mitted a tort :—Held: 

partner was not liable, there being no 
evidence that he consented to, or knew 
of, the continuance of the firm name.— 
BURT v. CLARKE (1888), 5 Man. L. h. 


a. Retiring partner released—Rights 


PARTNERSHIP. 


interest from the last day on which any was paid. 
-——SLACK v. PARKER (1886), 54 L. T. 212. 

569. —- .|—Testator who had been a 
partner in the firm of A. & W. Smith & Co. 
nominated his wife & two of the three remaining 
partners in the firm as his trustecs, & he specially 
authorised his trustees to allow his share of the 
capital to remain as a loan to the firm so long as 
his trustees should think it safe to allow it to 
remain. The wife died. The amount of the capital 
was ascertained & continued as a loan to the firm, 
but without any bond or other obligation being 
given for it. The third partner, not a trustee, 
was dissatisfied with the conduct of the firm’s 
business, the result being that he agreed to retire 
under an agreement) by which the two trustee 
partners paid him a sum of £9,000 for his interest 
in the firm, & by which the trustee partners 
undertook to meet all the liabilities of the firm, 
take over all the assets, & relieve the third partner 
of all debts. ‘The new firm was carried on by the 
two trustee partners under the old name, & it 
paid a half-year’s interest on the debt due to the 
trust estate. A ycar after the retirement of the 
third partner, the trustee partners, as trustees, 
granted to the old firm & the third partner a dis- 
charge of the debt due to the trust. About a 
month afterwards the new firm became insolvent 
& the two partners bkpt. The trustee partners 
resigned their trusteeship, & new trustees were 
appointed, who acted as creditors on the new 
firm, & received a dividend out of the new firm's 
assets. hey then raised against the retired third 
partner this action, claiming reduction of the 
discharge & payment of the balance of the trust 
debt :—Held: the discharge was a breach of trust 
on the part of the trustee partners from which 
the third partner could not profit, the discharge 
being gratuitous ; the actings of the new trustees 
in ranking as creditors on the new firm’s asscts 
did not discharge the liability of the old firm ; 
& the third partner was liable to make good the 
loss to the trust estate-—Smirn v. VATRICK, 
[1901] A. C. 282; 70L.J.P.C.19; 841. T. 740; 
17 T. L. R. 477, A. LL. 

570. Negligent execution of  trust.|—- 
A. having a reversionary interest under the will 
of W. deceased, agreed before his marriage to 
assign it to a trustee of a post-nuptial settlement 
which he duly executed in 1871. <A firm of solrs., 
who were employed in 1874 to file a bill in Chancery 
for the removal of the trustee under that deed & 
to obtain the appointment of new trustees & a 
conveyance of the trust funds, failed to give notice 
before Apr. 1879, of this to the trustecs under W.’s 
will. A. fraudulently assigned in Feb. 1879, his 
reversionary share to B. & notice of this assignment 
was at once given on B.’s behalf to the trustees 
under W.’s will. The trust funds being thus 
lost to the new trustees, they brought an action, 
which as against two of the solrs. was only com- 
menced in Feb. 1883, to recover the principal sum 
so lost, & interest. H., one of defts., had left the 
firm just before the conveyance to the new trustees 
had been executed :—Held: though the solrs. 
had been paid out of the trust funds, there had 
been a retainer of them by the trustees, in not 
giving notice of the conveyance to the new trustees, 





against continuing partner.|-~On a 
dissolution of a co-partnership between 
deft. & pltf., deft. agreed to assume 
the liabilities of the firm. Pitf. & 
deft. were sued jointly by one of the 
partnership creditors. Deft. agreed 
with pltf. that the latter should pay 
the debt, & that he would repay him 
the whole amount. Pltf. paid the 


the retiring 
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defts. with the exception of H. had been guilty 
of negligence, & pltfs.’ claim was not barred by 
Stat. Limitations, as no damage had been done 
by the negligence of defts. until Apr. 1879, when 
B. had given notice to the trustees under W.’s 
will of the assignment to him by A. &, therefore, 
pltis. were entitled to recover against all defts., 
excepting H., the amount of the principal sum so 
Jost, but not the intcrest.—BEAN v. WADE (1885), 
a a 7 404 ; revsd. on other grounds, 2 T. L. R. 


Annotation :—Refd. Blyth v. Fladgate, Morgan v. 
Sinith v. Blyth, [1891] 1 Ch. 337. 


571. Transactions partly during member- 
ship of firm.|—A Scotsman in Calcutta opened 
an account with a banking & agency house there 
in 1786; & died in 1810, having been insane from 
1793. <A partner in the house, being in Scotland 
in 1812, inclosed, in a letter to the customer’s 
relatives there, an account current with him from 
1787 to 1810, signed by the firm, bringing out 
annual balances in his favour, composed of annual 
accumulations of Indian interest, the last balance 
expressed ‘‘to bear interest at 9 per cent. per 
annum.” In 1835, the customer's relatives 
obtained administration of his estate, & prose- 
cuted actions, which were before commenced 
in the Scottish Cts., on the account current, 
against another partner who joined the firm in 
1793, & continued a partner through several 
changes till 1820; & they claimed interest at 9 per 
cent., upon the last balance in 1810:—Held: a 
debt was sufficiently constituted against the firm 
by the account rendered by them, together with 
interest at 9 per cent. on the last balance in 1810, 
down to final decree; & one partner was bound 
by the account so rendered.—FERGUSSON  v. 
FYFFE (1841), 8 Cl. & Fin. 121; 8 E.R. 49, H. L. 
Annotations :—Mentd. Crosskill v1. Bower, Bower v. Turner 

(1863), 32 Beav. 86; Williamson v. Williamson (1869), 


20 L. T. 389; Barfield v. Loughborough (1872), 8 Ch. 
App. 1 


572. Bill of exchange—Dishonoured after re~ 
tirement-—Notice to continuing partner—Whether 
notice to retired partner.|—Where a bill drawn by 
partners is dishonoured after the dissolution of 
the partnership notice of dishonour to the con- 
tinuing partner is sufficient notice to the retiring 
partner. 

A bill of exchange dated Aug. 11, 1913, & drawn 
by a partnership firm consisting of two partners, 
B. & K. upon & accepted by a French co. was 
indorsed to pltfs. by the two partners on Aug. 21, 
1913, in payment of a previously dishonoured 
bill. On Aug. 27, shortly after the bill of Aug. 11 
was given to pltfs., the partnership between B. & 
K. was dissolved ; the assets thereafter belonged 
to B., who carried onthe business in the firm name. 
B. covenanting with K. to discharge all the debts 


Blyth, 





debt & sued deft. in assumpsit :-— 
Held: pltf. could recover, notwith- 
standing the former relation of partner- 
ship.—FOYLE v. BINGHAM (1883), 4 
R. & a. 404.—CAN, 

b. By incoming partner.|— 
Upon a covenant by an incoming 
partner to indemnify & save harmless 
a retiring partner against the Habilities, 
contracts, & agreements of the firm, 
no cause of action accrues to the 
covenantee mercly because an action 
to recover ualiquidated damages for 
an alleged breach of agreement has 
been brought against the  firm.— 
SUTHERLAND Vv. WEBSTER (1894), 21 
A. R, 228.—CAN. 


PART IV. SECT. 2, SUB-SECT. 3.— 
B. (b). 





573 ii. 





who had 


578 i. Sufficiency of notice—Public 
notice.}—Where a known membcr 


oma EY 


of a firm retires from it, & credit is 
afterwards given to the firm by a 
person who hus had no previous 
dealings with it, but has become aware 
as one of the public that it existed, & 
has not become aware of his retire- 
ment, the retiring member of the 
firm is liable unless he shows that he 
has given reasonable public notice of 
his retirement.—REID iv. 
BROTHERS (1890), 19 O. R. 93.—CAN, 
——-].—Where goods 
were delivered to a firm by 
previgue dealings with the 
firm :—Held: mere publication of a 
notice of dissolution in the public 
press was not sufficient to relieve the 
retiring partner from liability.—MosEs d 
v. RUssSA IKNGINEERING WoRKS, LTD. 
(1913), 1 L; R. 1 Ran. 47.—IND. 


0, Constructive notice.)—B., a 
latent partner in a business carried on 
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& liabilities of the firm. Notice of the dissolu- 
tion & of the fact that B. would discharge the 
liabilities of the firm was given to pltfs. The 
bill became due on Oct. 11, 1913, but shortly 
before that date B. gave to pltfs. another bill 
dated Oct. 1, & payable upon Oct. 31, drawn in 
the firm name upon & accepted by the same 
French co. for an amount exceeding the amount 
of the bill of Aug. 11, & at the same time B. asked 
the pltfs. not to present the bill of Aug. 11 for 
payment. The bill of Aug. 11 was notwithstand- 
ing’ presented for payment & dishonoured, & 
notice of dishonour was given by pltfs. to B. The 
bill of Oct. 1 was also not paid; it was, however, 
not noted or protested, & no notice of dishonour 
was given to either B. or K. Pltfs. sued K. 
upon the bill of Aug. 11, & alternatively upon the 
consideration for the bill:—Held: the notice of 
dishonour of the bill of Aug. 11 which was given 
by pltfs. to B. was a sufficient notice to K. within 
Bills of Exchange Act, 1882 (c. 61). s. 49, not- 
withstanding that the partnership between them 
had been previously dissolved, but K. was not 
liable on the bill inasmuch as by the terms of the 
dissolution of partnership & by the notice to pltfs. 
he had ceased to be a principal debtor, & had 
become a surety only, & had been discharged 
through pltfs. giving time to B. by taking the bill 
of Oct. 1 in lieu of payment of the bill of Aug. 11. 
—GoLDFARB v. Bartnerr & Kremer, [1920] 
1K. B. 639; 89 L. J. K. B. 258; 122 L. 'P. 
588; 64 Sol. Jo. 210. 


(b) Notice of Retirement. 


See Partnership Act, 1890 (c. 39), ss. 17, 36. 

Notice of dissolution generally, see Part) VI., 
Sect. 4, post. 

573. Sufficiency of notice—-Public notice.!|— 
Three persons entered into partnership in the 
trade of sugar boiling, & it was agreed, that no 
sugars should be bought without the consent of 
the majority ; one of them afterwards withdraws 
himself from the partnership, of which he gives 
public notice ; &, subsequent to this, the two other 
partners make a contract with A. for a large 
quantity of sugar, who had full notice that the 
third partner had withdrawn :—Held: such third 
partner was not answerable for any part of the 
sugar so purchased.—-MINNIT v. WHINERY (1721), 
5 Bro. Parl. Cas. 489; 2 E. R. 815, IL. L, 

574. No notice in Gazette.|—Where a 
partnership has existed, but one of the partners 
has retired without notice being given in the 
Gazetie, & the name of the firm is still preserved ; 
a person dealing with the firm after the dissolution, 
may still call upon all the original parties, unless 
he had notice, or knew that one of them had retired, 








by A. in his own name, retired there- 
from, but gave no public or other 
notice of the dissolution of the partner- 
ship. <A. continued the business, & 
six months after issued a circular to 
all his creditors & customers stating 
that he had taken C. into partnership, 
& that “the business at present 
carricd on by me on my own account 
will for the future be carricd on by me 
& my partner ” under the tirm of A. 
& Co.:—Held: the circular sent by 
A. was sufficient intimation to the 
public that B. was not a partner of 
A. & Co. & that B. was not liable.— 
MANN v. SINCLAIR (1879), 6 R. (Ct. of 
Sess.) 1078; 16 Sc. L. R. 630.—SCOT. 


CoLEMAN 


ersons 





; .l—Held: the notice of the 
change of the constitution of a partner- 
ship required by p Act, 
n. 38, enacting that where a person 
deals with a firm after a change in its 
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Sect. 2.—Liabilily of individual partners: Sub-sect. 
3, B. (b) & (e).] 

—PARKIN v. CARRUTHERS (1800), 3 Esp. 

170 BE. BR. 604, N. P. 


248 ; 


575. ——- Parol statement.] —- DOLMAN  v. 
ORCHARD, No. 562, ante. 
576. ——— Constructive notice — Continuing 


partner also member of creditor company.]— 
D. who carried on business under the 
G. P. & co., in ; 

with a banking co. established under Country 
Bankers Act, 1826 (c. 46), Joint Stock Banks Act. 
1838 (c. 96), & 5 & 6 Vict., c. 85. In 1842 A. 
retired from the firm, but this fact was not ad- 
vertised in the London Gazette, nor was any altera- 
tion made in the pass book :—Held: the mere 
fact of D., one of the firm of G. P. & co., being also 
a director of the banking co., but having as such 
no share in the management of or interference in 
the banking accounts, did not amount to notice, 
actual or constructive, to the bank, of the dissolu- 
tion, so as to discharge A. in respect of a debt 
subsequently accruing, a banking co. so established, 
differing in this respect. from an ordinary trading 
partnership.—PowLe«es v. PAGE (1846), 3 C. B. 16; 
16L. J.C. P.217; 71. T. 0.8. 257; 10 Jur. 526; 
136 KE. R. 7. 
Annotations :—-Refd, Re Carew’s Estate Act (No. ay (1862), 

31 Beav. 393; Swift v. Winterbotham (1873), L. 

Q. Be 244, Menta. Re Fenwick, Ex p. Brown (1849). 1 

577. Necessity for notice—To avoid Hability.]— 
In the case of a partner whose name does not 
appear in the firm, he is liable for goods furnished 
only during the time he receives a share of the 
profits, unless he has been known to be a partner ; 
in which case, he shall be liable, after he has 
actually ceased to be a partner, unless he has 
given notice of his quitting the concern.—-EVANS v. 
DRUMMOND (1801), 4 Esp. 89; 170 EB. R. 652, N. P. 
Annotations :—Distd. Bedford v. Deakin (1818), 2 B. & Ald. 


210. Consd. Thompson v. Percival (1834), 5 B. & Ad. 
925; Mills v. Boyd (1842), 6 Jur. 943. 











578. -|—MULFORD v. GRIFFIN, No. 
563, ante. 
579. ]J—If the fact 





of a man being a dormant partner in a firm become 
known, & on his retiring from the firm notice of 
that circumstance be not given to those persons 
who were aware of his being such partner, he will 
be liable to those persons for debts contracted by 
the firm after his retirement therefrom.—FARRAR 
v. DEFLINNE (1843), 1 Car. & Kir. 580, N. P.; 
subsequent proceedings (1844), 21. T. O. 8. 401. 
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580. .|—A party who had been 
@ member of a trading firm, non-resident, & in 
general not taking any ostensible part in its affair SB, 
retiring, but giving no notice of his retirement :— 
Held : liable for bills afterwards discounted to the 
managing partner in the ordinary way, & for the 
purposes of the firm.—WESTERN BANK OF SCOT- 
LAND v. NEEDELL (1859), 1 F. & F. 461, N. P. 

581. Creditor without notice—Business trans- 
actions with firm continued——Option to sue retired 
partner or existing firm—Estoppel.]—A firm of two 
partners dissolved ; one retired & the other carried 
on the business with a new partner under the same 
style. A customer of the old firm sold & delivered 
goods to the new firm after the change but without 
notice of it. Aftcr receiving notice he sued the 
new firm for the price of the goods, & upon their 
bkpcy. proved against their estate ; & afterwards 
brought an action for the price against the late 
partner :—Held: the liability of the Jate partner 
was a liability by estoppel only, & not jointly 
with the members of the new firm; the customer 
might at his option have sued the late partner 
or the members of the new firm, but could not 
sue all three together; & having clected to sue 
the new firm he could not afterwards sue the late 
partner.—ScaRF v. JARDINE (1882), 7 App. Cas. 


345; 51L J.Q. B. 612; 47L. T. 258; 30 W. R. 
893, TH. L. 
Annotations : -—Refd. Fell v. Parkin (1882), a L. Re Q. B. 


99; Re Davison, Ex p. Chandler (1884), 1 B. OD. 
50; Burgess v. Morton (1894), 10 T. lL. ht. 3390 
Homes Assce. Corpn. 1. Sar Te [1902] 2 Ch, 404; 
Re Law, Law v. Law (1904), 92 L. T. 1; Jee West Coast 
Gold Fields, Hz p. Salaman (a0), 13 lias 
Willis, Faber v. Joyce (1911), 104 L. T. 
Jones v. Ashwin & Ivory (J hee Cab. & El. 159; 
oe Young (1884), 27 Ch. D. 652 rN ». Pound (1890), 
5 Ch. D. 553; ye oer v. Ain (18 91),7T. L. R. 639; 
iy Crook, Fx p. Collins (1892), 66 L. TY, 29; Re Snyder 
Dynamite Pro ectile Co., Skelton’s Case (1893), 68 L. 'T. 
210; Morel v. Westmorland, (1904] A. C. 11; French »v. 
Howie (1905), 93 L. rs 23 Moel T van Ship Co. v. 
Weir, [1910] 2 K, B. Codling v. owen (1913), 83 
L. J. K. B. aohacn & Crossfield v. L. & N. W. Ry. 
ee 2 K. 3B 755; Bradford Old Bank v. Sutcliite, 
1918} 2 K. B. 833; "Re Gunsbourg, [1920] 2 e B. 426; 
oore v. Flanagan, {1920} 1 K. B. 919; Paulson, 
[1921] 1 A. C. 271; Anderson »%. Kquitable ers Soc. 
of United States (1926), aaa: L. T. 557; Bennett v. 
Whitehead, [1926] 2 K. B. 3 


(c) Liability of Continuing Pariners accepted by 
Creditor. 
See Partnership Act, 1890 (c. 39), ss. 17, 36. 
582. Whether liability continuing. |—A. "retiring 
partner is liable for the debts due by the partner- 
ship on his retirement, although the creditor may 





constitution, he is entitled t to treat all 
apparont members of the old firm as 
still being members of the firmin until 
he has notice of the change, must be 
givon after the Exeter &, therefore, 
a conversation prior to the dissolution, 
of something that might occur eae the 
future has no effect.—WoOoDSIDE v. 
GRANT & KEATLEY ae ae (1914), 30 
W.L.R. 77; 7 W.W. i. 724.—CAN, 


e. .+~—A person ceasing to be a 
member of a partnership is not able 
on the partnership note whon his with- 
drawal was known to the holder who 
took other securities & released the 
Hability.—-NORTHERN CROWN BANK ». 
HLFORD & CORNISH, [1917] 2 W. Me R. 
109; 10 Sask. L. R. 96: ; 32D. LR. 
280 -—CAN. 

i, —— Sarena oe ake D. 4% 
RB. can. 207; 1983] 1 W. Ww it 1348. 








.J—A bank having granted 
a cash credit, to be operated on by a 
co. consisting of three partners, on 
security of a bond to which the co., & 
the individual partners as such, & as 
individuals, were parties, & having 


continued © to 1 make advances to the 
co. after the retirement of one of the 
partners, duly notified in the Gazeite, 
& specially to the Bank :—Held: the 
retired partner was not liable under 
the bond for a balance arising on 
advances 80 made.—PADON v. BANK 
OF SCOTLAND (1826), 5 Sh. (Ct. of 
Sess.) 175: 2 Fac. Coll. 115 Sa glee 
6771. N receasity for notice—To a 
ey -}—RYERSON v. LYONS ach 


R. (2 G. & O.) 458.—C. 
677 ii. ——_- 1 ——.] — VILLE 
on a . ANDREW ey te o. L. R. 
709; 6 0. W. R. 454.—CAN. 


677 ili. a — — Trusts & 


GUARANTEE Co. v. BrypEN & KIL- 
PATRIOK (1910), 15 we L. R. 212.— 
CAN. 

577 iv. -}—Held: in the 








absence of notice to pltf. of his rctire- 
ment, R. would be Hiable; the onus 
did not rest on pltf. of establishing 
that he was unaware of R.‘s retire- 
ment from the firm of B. & Co., but it 
rested upon R. to prove either oe 
notice thereof or, at iene facts 
circumstances from which knowieage 
of such retirement “night fairly 


‘fuferred. —HUFFMAN, ”. Ross, (1926) 1 
D. L. R. 603; i ae die 5.—CAN. 

577 v. NGA RAM 4%, 
IND. DHUR (1866), ¢ ern: 198.— 


ee 





v. 
384.——- 





577 Vv ——.] — Monro 
FALE 11382), 6 Nfid. L. R. 3 
NFLD. 

581i. Creditor without notice—Busi- 
ness transactions with firm continued— 
Option to sue retired partner or existing 
firm—E stop Hag ls .J—Where there is a 
change of an original partner 
having retired re a@& new partner having 
come into the firm, & customer who has 
dealt with the firm in ‘enurAnce of the 
change may proceed against cither the 
old or the new firm, xt his election. 
Having made his election by suing the 
new firm, he cannot afterwards make 
the retired partner liable.——-SmImra v. 
GRrGorRY (1888), 6 N. Z. L. R. 319.—~— 


PART IV. gaa " SUB-SECT. 3.— 
» (6). 

682 i. Whether liability continuing.)|-— 
pore ar v. ee one (1854), 11 
U. O. R. 428.—CAN 
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assent to the carrying of the debt into a new 
account with the remaining partners.—DAVID v. 
ELLIcE (1826), 5 B. & C.1963; 7 Dow. & Ry. K. B. 
690; 4L. J.0.8. K. B. 125; 108 E.R. 73. 


Annotatinie: :-—Dbtd. Kirwan »v. Kirwan (1834), 2 Cr. & M. 

Ue Distd. & Dbtd. eon peoe v. Percival (1834), 5 

. & Ad. ODE Dbtd. Hart v. cre eee (1837), 2M. & 

W. 484; Winter v. Innes San My. — Cr. 101; 

Walden, Ez p. Bradbury (1839), 4 Deac. 202 ; 

Boyd 1842), 6 Jur. 943; Lyth v. Ault (1852), 7 

669. efd. lair v. Bromley (1846), 5 Hare, 542. 

fte Kur opean Assurance Socicty Ar en Acts, Hort’ 4 
Case, Grain’s Case (1875), 34 L. T. 76 


583. .|—Partners being indebted to their 
bankers, it was agreed between them that one 
should retire, that the assets should be transferred 
to the continuing partners, who were to take 
upon themselves the partnership liabilities, & 
that the bankers should release the retiring partner 
{from his liability. The bankers signed a memo- 
randum acceding to the agreement, & having 
afterwards attempted by means of the debt to 
make the retiring partner a bkpt., they were 
restrained from so doing by an injunction. — 





ATTWOOD v. BANKS (1839), 2 Beav. 192; 9 L. J. 
Ch. 99; 4 Jur. 100; 48 HE. R. 1153. 
Annotations :-—Mentd. Anon. (1844), 8 Jur. 1085; Pim v. 


Wilson (1848), 2 Ph. 653; Cadiz Waterworks Co. v. 

Barnett (1874), L. R. 19 Kq. 182. 

584, -——.]—-A retired partner averred by his 
answer to a bill for an account against the partner- 
ship that pltf. had adopted his successors in the 
partnership as his, pltf.’s, exclusive debtors ; 
but stated no facts in proof of such adoption. 
The accounts were directed against him, as well 
as the other partners, without prejudice to the 
question of whether the retired partner was or 
was not discharged from the debt by the acts of 
pitf.—BENSON v. HADFIELD (1844), 4 Hare, 32; 
07 E.R. 549. 
eC -—Refd. Re Smith, Knight, Ez p. 

(1869), 4 Ch. App. 662; Rouse v. Bradford Banking Co., 

[1894] 2 Ch. 32. Mentd. Yord v. Beech (1848), 11 Q. B. 


852; Ke Commercial Bank Corpn. of India & the Kast, 
Jones’ Claim (1868), 18 L. T. 668. 


585. -|—To a declaration in debt for goods 
sold & delivered A. one of defts. pleaded that, at 
the time of the debt accruing, he & B. carried on 
business as partners, & that the goods for which 
the action was brought were bought by them as 
partners; & that he A. was about to retire from 
the partnership, of all which pltf. had notice ; 
& that it was agreed that £12 should be paid 
pltf., & that she should relinquish & abandon her 
claim against deft. A. for the residue, & that 
deft. B. should become solely & separately liable 
to pay pltf. the said residue :—Held: a good 
defence.—LyTH v. AULT (1852), 7 Exch. 669; 
cae J. Ex. 217; 19 L. T. O. S. 124; 155 EB. R. 
Annotation :—Refd. Brinsmead v. Locke (1889), 5 T. L. R. 


586. 3 — BRINSMEAD & Son v. LOCKE & 
Son (1889), 5 T. L. R. 542. 

587. Constructive acceptance. | —H., an officer 
serving in the King’s Forces in India, in 1815, 
deposited money with A., B., C., & D., bankers 
in Calcutta, trading under the firm of ‘A. & Co. 
In 1818, A. came to England, having executed 
a deed whereby he was to cease to be a partner 
in the firm in 1822, & E. was to be admitted a 


Gibson 
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partner in his room. In 1822, A. accordingly 

retired from, & KE. came into ‘the partnership, 

& the dissolution was announced in the Calcutta 

Gazetic. It appeared to be the practice of the 

firm to give notice of changes of partnership to 

their customers by circular letters; there was, 

however, no proof that any letter reached II. 

announcing A.’s retirement. In 1822, A. became 

a candidate for a seat in the dir ection of the Kast 

India co., & repeatedly published an address to 

the proprietors of East India Stock in several 

newspapers, stating that his connection with 
mercantile concerns in India had ceased. ‘Two of 
these newspapers were taken in at the reading 
room of a town where H. who had returned to 

England, was then resident. The accounts current 

of A. & co. were transmitted yearly to H., from 

1817 to 1882, & the rates of intcrest allowed on 

them varied several times after the year 1822. 

In 1831, H. executed a power of attorney to the 

then members of the firm of A. & Co., to collect 

the effects of a testator in India. In 1832, A. & co. 
failed. In 1833, H. executed another power of 
attorney to C., who also had then retired from the 
firm, to prove debts against the estate of the 
bkpts., naming them, & describing them as carry- 
ing on business under the firm of A. & co., & to 
receive dividends :—Held: these facts  con- 
stituted sufficient evidence to go to the jury to 
show that H. knew that A. had retired from the 
firm, & EK. had come in in his place; & he had 
agreed to discharge A. from liability & take the 
new firm as his debtors.—Harr v. ALEXANDER 

(1837), 2 M. & W. 484; Murp. & H. 63; 6L. J. 

Hx. 129; 150 HE. f. 848. 

Annotations : -—Distd. Benson v. Hadfield (1844), 4 Hare, 
32; Harris v. Farwell (1851), 15 Boav. 31. Refd. Lyth 
v. Ault age : Exch. 669; Rouse v. Bradford Banking 

Co. - [1894] 2'Ch. 32. Mentd. Ford v. Becch (1848), 11 
Q. B. 852; Cosnnee: Green (1860), 9 C. B. N.S. 


448; 
Redpath v. Wigg (1866), L. R. 1 Exch. 335; Maxted v. 
Paine (1871), L. R. 6 Exch. 132. 


588. Acceptance of rent.|—-W. & H. by 
agreement in Mar. 1827, became tenants to pltf. 
for three years, of premises occupied by them as 
partners, with the power to them to extend the 
term to seven years, by giving pltf. a notice to 
that effect. In Jan. 1829, W. & TI. gave notice 
accordingly. At Midsummer, 1828, W. retired 
from the partnership, & in Jan. 1829, H. entered 
into partnership with S. & H. & 8. carried on the 
business under the firm of HI. & S. until 1831. 
Pltf. gave receipts for the rent as received from 
II. after W. retired, & as received from H. & 8. 
after S. became partner with H. In Feb. 1829, 
pltf. gave to H. a letter to pltf.’s attorney, signify- 
ing, that a lease might be made to H. & S. but this 
letter was kept by H. & not acted upon & no lease 
was prepared :—Held: W. remained liable to 
pitf. for the rent accruing in 1831.—GRAHAM v. 
WHICHELO (1832), 1 Cr. & M. 188; 3 Tyr. 201; 
2L. J. Ex. 70; 149 E. RR. 368. 
penaion :-—Refd. M‘Donnell v. Pope (1852), 9 Hare, 


589. Knowledge of change of eel 
A clerk in a house Ient money to the partnership 
composing it, two of them signed an acknowledg- 
ment for it agrecing to pay 5 per cent. interest. 
Various changes took place in the house, in the 








——.}—WatTTs ROBINSON Sener ear 28 W. lL. R. 511; ——-.}-—BLA ». GrRp- 

agr), ie U.C. R. 362 » GAN. oh nals = AN. woop ze Sage 13 R. Act Of Sess.) 243; 

——.}—RBressp ». GRIFFITH his sat We OMPSON v. DENNY R. 161. 

ase. v4 0. R. 492.—CAN. . . ) (i916), 34 W. L. R. 483.—CAN. ge —— pat wm - TRUSTEES v. 

582 iv. ] — Hovan Lirno- .—.- Cummins v. Cum- SMITH (41900), 78. L. T. 286.—SCOT. 
GRAPHING Co, v. MORLEY Ch eet 15 sie 71845), 8 Jo. & Lat. 64,—IR. 587 i. Constructive acceptance.) = 
O. W. R. 671; 20 0. L. 484.— 582 viii — —.]—-PEARSTON v. Wit- WATSON MANUFACTUR Co. v. 
SON (1856), 19 Dunl. aE don of Sess.) BOWSER (1011), 1 18 W.t Ly R. 935 : 21 

582 v. ——.}—Mason & Co., LT. 197; 29 8c. Jur. 94.—S M CAN. 
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3, B. (ec), & C. (a).] 
course of which one of the parties who signed the 
acknowledgment retired from it. The interest 
was paid from time to time by the different firms, 
till the last’ became bkpt. The clerk continued 
to serve all the different firms, & was cognisant of 
the different changes :—Held: he might, not- 
withstanding, recover the money he had advanced 
from the two persons who signed the acknow- 
a a 2. WyatTr (1832), 5 C. & P. 397, 


wee 

590. New security accepted.| (1) A 
contract to discharge a retiring partner from a 
debt due from the firm may be proved either by an 
express agreement, or by facts & conduct from 
which it may be fairly inferred. 

(2) Taking a new sccurity is not of itself suffi- 
cient to discharge the retiring partner, but there 
must also be an agreement, either express or to be 
fairly inferred, to discharge the old firm.— Harris 
v. FARWELL (1851), 15 Beav. 313; 51 EB. R. 447; 
previous proceedings (1846), 13 Beav. 4038. 
Annotations :—As to (2) Distd. Ree Head, Head v. Head 

(No. 2) (1894), 63 L. J. Ch. 549. Refd. Rouse v. Bradford 

Banking Co., [1894] 2 Ch. 32. Generally, Refd. Bilborough 

v. Holmes (1876), 5 Ch. D. 255. 

591. Question for jury.|—--SPENCELEY 
v. GREENWOOD, No. 357, ante. 














C. Liabilily of Estate of Deceased Parlner. 
(a) In General. 
See Partnership Act, 1890 (c. 39), s. 9. 
592. General rule — Estate severally caranvel 
The rule in equity that a partnership contract is 
to be treated as joint & several applies only to the 


case of the administration of the estate of a 
deceased member of a partnership; & conse- 


quently a judgment recovered against one or 

more of several joint contractors is, even without 

satisfaction, a bar to an action against another 
joint contractor sued alone. This rule is not 
alfected by the operation of Jud. Acts. 

W. M. & HU. were jointly interested in certain 
speculations in iron, & it} was agreed between the 
parties that ‘“‘ the financial arrangements should 
be managed entirely”? by W. & M. K. advanced 
money to W. & M. for the purpose of these specula- 
tions, & brought an action to recover the debt, & 
obtained judgment, but W. & M. became bkpt., & 
the judgment remained unsatisfied. K. afterwards 
discovered that Hl. had been a partner in the 
speculations, & brought a second action against 
him :-——Held: the second action was not main- 
tainable, the first judgment being a bar to it, 
though still unsatisfied —KENDALL v. HAMILTON 
(1879), 4 App. Cas. 504; 48 L. J. Q. B. 705; 41 
L. T. 418; 28 W. RR. 97, H. I. 

Annotations :—Consd. Re Hodgson, Beckett v. Ramnisdale 
(1885), 31 Ch. D. 177. Apld. Blyth v. Fladgate, Morgan 
v. Blyth, Smith v. Blyth, {1891] 1 Ch. 337. Refd. Ze 
Mclhiue, Forster v. Davis, Norden v. McRae (1883), 25 
Ch. D.16; fe Outram, Hz p. Ashworth & Outram (1893), 
63 L. J. Q. B. 308; He Pennington & Owen, [1925] 1 Ch. 
825. Mentd. Re Davison, Kx p. Chandler (1884), 13 
Q. B. D. 50; Munster 7. Cox (1885), 10 App. Cas. 680; 
Badeley v. Consolidated Kank (1886), 34 Ch. D. 536; 
Leduc v. Ward (1886), 54 L. T. 214; Cambefort v. Chap- 
man (1887), 19 Q. B. D. 229; Odell v. Cormack (1887), 
19 Q. B.D. 2233 Pilley 7. Robinson (1887), 20 Q. B. D. 
155; Beek v. Pierce (1889), 23 Q. B. D. 316; Re Crook, 
kx p. Collins (1891), 66 L. T. 29; Hammond «. Schofield, 
[1891] 1 Q. B. 453; Hoare v. Hiblett, [1891] 1 Q. B. 781 


PART IV. SECT. 2, SUB-SECT. 3. death 


C. (a). 


593 i. Gencral rule.}~The estate of 
a deceased partner is not linble to a 
creditor for a debt incurred by the 


partner, 
surviving partner subsequent to the 


of the former, 
debt wae incurred to take up bills of 
lading for, & obtain delivery of, goods 
which had been ordered by the partners 
during the lifetime of the 
but. did not come forward 
until after his death. 


PARTNERSHIP. 


Westmoreland Green & Blue Slate Co. v. Feilden, [1891] 

3 Ch. 15: British South Africa Co. v, Companhia do 

Mocambique, [1893] A. C. 602; Weall v. James (1893), 

68 L. T. 515; Wilson v. Balcarres Brook SS. Co., [1893] 

1 Q. B. 422; Re Errington, Ex p. Mason, [1894] 1 Q. B. 

11; Hall v. Sim (1894), 10 T. L. QR. 463; Robinson v. 

Geisel (1894), 64 L. J. Q. B. 52; Wigram ». Cox, Buckley, 

[1894] 1 Q. B. 792; Wegge Prosser v. Kvans, [1895) 1 

Q. B. 108; McLeod v. Power, [1898] 2 Ch. 295; Re 

litson, Ritson v. Ritson (1898), 67 L. J. Ch. 365; Kccl. 

Comrs. v. Pinney, [1899] 2 Ch. 729; McCheane v. Gyles 

2), [1902] 1 Ch. 911; Morel v. Westmorland (1902), 

. IT. 635; Codling v. Mowlem, [1914] 2 K. B. 61; 
lsaacs v. Salbstoin, [1916] 2 K. B. 139; Goldrei, Foucard 
v. Sinclair & Iussian Chamber of Commerce in London, 
[1918] 1 K. B. 180; Norbury Natzio v. Griffiths, [1918] 
2 K. B. 369; Rodriguez v. Speyer, [1919] A. C. 59; 
Moore v. Flanagan, [1920] 1 K. B. 919 ; Clarkson v. Davies, 
[1923] A.C. 1005; Parr v, Snell, [1923] 1K. B.1; Duffner 
v. Bowyer (1924), 40 T. L. R. 700 ; The Koursk, [1924] P. 
140; Bennett v. Whitchead, [1926] 2 K. B. 380; Firm 
of R. M. K. R. M. v, Firm of M. R. M. V.L., [1926] A. C. 
761; Pirie v. Richardson (1926), 70 Sol. Jo. 1023. 

593. .}— The creditor of a partnership 
firm, although not strictly a joint & several 
creditor, has concurrent remedies against | the 
estate of a deceased partner & the surviving 
partner; & it makes no difference which remedy 
he pursues first. But it is necessary that the 
surviving partner should be present at taking the 
accounts of the estate of deceased partner, & that 
the partnership creditor should not come into 
competition with the separate creditors of de- 
ceased partner. 

A father & son being in partnership, became 
indebted to pltfs. who were bankers. The son 
died, & the father brought an action & obtained 
judgment for the administration of his son’s estate. 
Pltfs. carried in a claim for the debt agaist the 
scparate estate, being at that time unable to prove 
the existence of a partnership, & were declared 
entitled to a dividend. Afterwards the father 
died, & plitfs. having obtained proof of the partner- 
ship, brought an action to make his estate liable 
for the partnership debt :—Held: (1) the pro- 
cedings in the previous action did not constitute 
a res judicala or estoppel so as to prevent pltfs. 
from recovering the debt; but they were put 
under an undertaking to postpone their dividend 
on the son’s separate estate to the claims of his 
separate creditors. 

(2) Where persons have had dealings with a 
partnership firm the mere publication of the 
dissolution in the Gazette is not sufficient to affect 
such persons with notice, if they continue to give 
credit on the footing of the continuance of the 
partnership. It is necessary in such a case that 
actual knowledge should be brought home to the 
persons who had previously given credit to the 
firm (Sir J. HANNEN).—He HODGSON, BECKETT v, 
RAMSDALE (1885), 31 Ch. D. 1773; 55 L. J. Ch. 
241; 4 J. T. Does 34 W. Rh. 1273 2 Ts J. It. 
73, C.. A. 

Annotations :—As to (1) Refd. Blyth v. Fladgatc, Morgan 
v. Blyth, Smith v. Blyth, (1891) 1 Ch. 337; Moore v. 
Knight, [1891] 1 Ch. 547. Generally, Mentd. Ite l'arman, 
Farman v. Smith (1887), 57 L. J. Ch. 637; Wildish v. 
Fowler (1888), 5 T. L. RR. 113; | Wegge-Prosser v. Evans 
(1894), 64 L. J. Q. B. 1; McLeod v. Power, [1898] 2 Ch. 
295; Rawlinson v. Scholes (1898), 79 L. T. 350; Isaacs 
v. Salbstein, {1916] 2 K. B. 139. 

594. Foundation of creditor’s right—-Equitable 
rights of partners inter se.}]—— Creditors, as such, 
independent of the effect of any special contract, 
have no lien or charge upon the effects of their 
debtor; & in aljl these cases of distribution of 
joint effects, it is by force of the equitics of the 
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The creditor will be entitled in 
respect of such a debt to a decree 
against the surviving partner  per- 
sonally & aguinst the assets of the 
pes therapy in “his hands.—SxsnHI 
AMMAL t. VAIRAVAN CHETTIAR (1919), 
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partners among themselves that creditors are 

paid not by force of their own claim upon the 

assets (LORD ELDON, C.).—Ea p. KENDALL (1811), 

17 Ves. 514; 34 BE. R. 1993; sub nom. Re DAWES, 

Ez p. KENDALL, 1 Rose, 71, L. C. 

Annotations :—Refd. Devaynes v. Noble Slecchs Case 
(1816), 1 Mer. 529; Devaynes v. Noble, Baring v. Noble 
hey 2 Russ. & M. 495; Thorpe v. Jackson (1837), 2 

. & C. Ex. 553; Winter v. Innes (1838), 4 my & Cr. 

101; Brown v. Gordon (1852), 16 Beav. 302: Lodge v. 

Prichard (1863), 1 De G. J. & Sm. 610. Mentd. Lyth ». 

Ault & Wood (1852), 7 Exch. 669; Kendall v. Hamilton 

(1879), 4 App. Cas. 504; Re Stratton, “xz p. Salting 

(1883), 49 L. T. 694. 

595. Use of deceased’s name.]—It is impossible 
that using testator’s name in the trade can subject 
his name to the trade debts (LORD THURLOW, C.).— 
WEBSTER v. WERSTER (1791), 3 Swan. 490, n.; 
36 EK. R. 949, L. C. 

Annotations :—Refd. Re David & Matthews, [1899] 1 Ch. 
378. Mentd. Hall +. Barrows (1863), 1 New Rep. 543; 
Leather Cloth Co. v. American Leather Cloth Co. (1863), 


4 De G. J. & Sm. 137; Levy v. Walker (1879), 10 Ch. D 

436; Friend v. Young, [1897] 2 Ch. 421. 

Sec, n0w, Partnership Act, 1890 (c. 39), s. 14 (2). 

596. Effect of want of notice of death.] — 
(1) V., a customer of the banking-house of D. & 
co., transferred to N. a partner in the firm, a sum 
of stock by way of security for money borrowed 
of them, & gave notes for the amount, payable 
on the stock being retransferred to him. Le paid 
off these notes, & afterwards borrowed a further 
sum on the joint note of himself & his son, without 
calling for a retransfer. The stock so transferred 
having been blended with other stock, of which 
N. was in like manner possessed by way of security 
for other customers, was sold by the partnership, 
& the produce applied to the use of the partnership, 
except a small balance still remaining in the name 
of N. D., another of the partners, afterwards 
died, & the partnership was carried on without 
any alteration of firm till the surviving partners 
became bkpt. On the bill of V. against the 
assignees of bkpts., & against the representatives 
of LD. it was decided that he was entitled to the 
stock remaining in the name of N., the other 
creditors in respect of stock transferred having 
been satisfied their demands, as being sufficiently 
appropriated ; to set off, against the joint note of 
himself & his son, so much of the money received 
by the partnership out of the gale of the remainder 
of the stock as was equal to the amount of such 
joint note ; to prove the residue as a debt against 
the estate of bkpts.; & to receive from D.’s estate 
the amount of the deficiency. 

(2) The death of a partner of itself works a 
dissolution of the partnership & the mere want of 
notice does not, it seems, make the estate of 
deceased partner liable to the debts of the con- 
tinuing partners. Secus, if one of the surviving 
partners is an exor. of deceased.—VULLIAMY v. 
NOBLE (1817), 3 Mer. 593; 36 E. R. 228, L. C. 
Annotations :—-~As to (1) Refd. Braithwaite v. Britain (1836), 

1 Keen. 206. 48 to (2) Refd. Chapman v. Beckinton 

(1842), 3 Q. B. 703. Generally, Mentd, Winter v. Innes 

(1838), 4 My. & Cr. 101; Jones v. Mossop carta: 3 Hare, 

568; Lodge v. Prichard (1863), 1 De G. J. & Sm. 610; 

Middleton v. Pollock, Hz p. Knight & Raymond (1875), 

L. It. 20 Eq. 515. 

597. Liability to joint creditors.}—-A joint 
creditor by simple contract may go against the 
assets of a deceased partner but cannot before the 
account retain separate property of that partner 
in his possession.—STEPHENSON v. CHISWELL (1797), 
3 Ves. 566; 80 BE. R. 1158, L. C. 


Annotation :—Consd. Addis v. Knight (1817), 2 Mer. 117. 
598. In priority to separate creditors.;— 

Joint creditors of a partnership are not entitled 

to have the separate estate of a deceased partner 

applied in payment of their joint debts, until 
J.—VOL. XXXVI. 
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nee creditors of such deceased partners are 
paid. 

A joint creditor of a partnership is entitled to a 
decree in one suit, on behalf of himself & all other 
creditors, against the representatives of several 
deceased partners & the surviving partners, for 
the administration of estates of all deceased 
partners.—BrOowN v. DouGausas (1840), 11 Sim. 
283; 10 L. J. Ch. 14; 4 Jur. 1200; 59 EB. R. 883. 
Annotation :—Mentd. Brown v. Weatherby (1841), 10 

L. J. Ch. 190. 

599. Transaction in partnership name-—In- 
dorsement of bill of exchange.]—(1) A. & B., who 
were partners, & C., as their surety, gave a joint 
& several promissory note to D., by which they 
‘‘ jointly & severally promise to pay’”’ to D. the 
amount of a partnership debt, due from A. & B. 
The note was signed by A. & B., not as individuals, 
but in their partnership firm, & by C. the surety :—- 
Held: this note could not: be treated as the several 
note of each one of the three, but as the several 
note only of the surety ; & the joint note of A. & 
B.; &, on the bkpcy. of A., who had survived 
his partner B., the holder of the note could only 
rank as a creditor against the joint estate. 

It follows, if I am right, that it is only as the 
surviving partner of his firm that bkpt. became 
severally indebted upon the note, & the proof 
therefore must rank, for the purposes of dividend, 
among the partnership debts, & not among those 
which in the lifetime of his partner were merely the 
separate debts of A., or which were incurred by 
A. after the death of B. (KNIGHT Bruce, V.-C.). 

(2) A. survived B. his partner, & continued the 
business in the same firm of ‘ A. & B.’’; at the 
time of B.’s death, a large balance was owing by 
them to their bankers, to whom A., some time 
after B.’s death, indorsed several bills in the 
partnership firm of A. & B.:—Held: it could not 
be inferred from this circumstance alone, that the 
bills were so indorsed upon a partnership trans- 
action of A. & B., & the bankers might prove the 
amount of the bills against the separate estate of 
A.—Re MANuEY, Ex p. W1ison (1842), 3 Mont. 
D. & De G. 57. 

Annotation :--Gencrally, Refd. Re Carwood, Ev p. Bingley 

(1848), De G. 6384. 

600. Fraudulent conduct by surviving partner 
—Transaction within scope of business.|—On the 
occasion of a mtge. a firm of solrs. acted for the 
mtgor. One of the partners conducted the matter, 
& delivered an abstract of title, suppressing all 
reference to prior mtges. within his knowledge 
affecting part of the proposed security. The other 
partner having died, & the security sppearing 
to be deficient :—Held: his estate was liable 
to a claim on the part of the transferees of the 
mtge., inasmuch as the loss accrued by the default 
of the surviving partner within the scope of the 
partnership business.— SAWYER v. GOODWIN (1867), 
36 L. J. Ch. 578; 16 L. T. 622; 15 W. R. 1008. 
Annotation :-—Mentd. Blyth v. Fladgate, Morgan v. Blyth, 

Smith v. Blyth, [1891] 1 Ch. 337. 

601. Personal liability of personal represen- 
tative—When receiving share of profits—-On behalf 
of beneficiary.|—Where the exors. of a deceased 
partner continued his share of the partnership 
property in trade for the benefit of his infant 
daughter :—Held: they were liable upon a bill 
drawn for the accommodation of the partnership, 
& paid in discharge of a partnership debt ; 
although their names were not added to the firm, 
but the trade was carried on by the other partners 
under the same firm as before, & the exors., when 
they divided the profits & loss of the trade, carried 
the same to the account of the infant, & took no 

cc 
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part of the profits themsclves.—WIGHTMAN vv. 

topos (1813), 1 M. & S. 412; 105 BE. R. 

154, 

Annotations :— Apld, Labouchere v. Tupper (1859), 11 Moo. 
P. GC. C. 198. Refd. Holme v. Hammond (1872), L. R. 
7 Exch. 218. Mentd. Hickman v. Cox (1857), 3 C. B. N.8. 
523; Bullen v. Sharp (1865), 12 Jur. N.S. 247. 

602. On behalf of deceased partner.|— 
HOLME v. IJAMMOND, No. 103, ante. 

603. Breach of trust by deceased partner.|-—— 
BuiytTu v. FLADGATE, MORGAN v. BLYTH, SMITH v. 
BuyTH, No. 476, ante. 

604. Business carried on abroad — Action 
brought in England—Defence based on foreign 
law.|—Creditors of a firm carrying on business in 
Spain brought an action in England, on behalf of 
the firm’s creditors, against the exors. of a member 
of the firm, who had died in England leaving 
property there, claiming that his cstate, after 
payment of his funeral & testamentary expenses 
& separate debts, was liable for the firm’s debts, 
& asking for administration on that footing. The 
defence was that the rights of the parties were 
governed by the law of Spain, under which the 
firm’s creditors were not entitled to proceed 
against the separate cstate of deceased partner 
until after they had exhausted the property of the 
firm :—lleld: the matter stated in the defence 
was mere procedure, & the defence was bad.— 
Re DoETScH, MATHESON v. Lupwia, [1896] 2 Ch. 
836; 65 L. J. Ch. 855; 75 L. T. 69; 45 W. R. 
57; 40 Sol. Jo. 685. 

605. No obligation incurred — During period of 
partnership.|—Prior to 1895, E. & co., manufac- 
turers, had employed F. & co. to sell goods for 
them on commission. The course of business was 
for EK. & co. to send goods to F. & co., who would 
forward them to the purchasers, reccive the pur- 
chase-moncy, &, after deducting their commission, 
account to E. & co. for the balance. In Jan. 
1895, one of the partners in I’. & co. died, & the 
business was then carried on by the surviving 
partner. Shortly before the death F. & co. had 
procured an order for goods, none of which were 
delivered until after the death, when they were 
sent to the surviving partner, who forwarded 
them to the purchaser & received the purchase- 
money, but did not account for it. In 1896 E. & 
co. obtained judgment against the surviving 
partner for the balance of the account due to them 
from F. & co., but nothing was recovered under 
that judgment. Ona claim by E. & co. to prove 
against the estate of deceased partner :—Held: 
as to the transactions which took place after the 
death, the contract of agency between F. & co. & E. 
& co. was determined by the death, & conse- 
quently no ‘ debt or obligation’? within Partner- 
ship Act, 1890 (c. 39), s. 9, had been incurred while 
deceased was a partner, & his estate was not 
liable.—-FRIEND v. YouNG, [1897] 2 Ch. 421; 
7 sL. T. 50; 46 W. R. 139; 41 Sol. Jo. 607; 
sub nom. fe FRIEND, FRIEND v. FRIEND, 66 
L. J. Ch. 737. ; 

Annotations ;— ‘ . i c. B. ; 
Mentd. NoHi Reena ae aches Obe oo Watline 
{1904) 1 Ch. 242; Seymour v. Pickett, [1905] 1 K. B. 
715; Re Boswell, Merritt v. Boswell, (1906] 2 Ch. 359; 
Henry v. Hammond, (1913) 2 K. B. 615. 

606. Goods ordered in lIifetime of deceased 
partner—Delivered after death.|—The estate of 
deceased partner is not liable in an action for the 
price of goods sold & delivered where the order 
for the goods is given in the lifetime of deceased 
partner but delivery does not take place till after 
his death.— BAGEL v, MILLER, [1903] 2 K. B. 212; 








PARTNERSHIP. 


12 L. J. K. B. 495; 88 I. T. 769; 8 Com. Cas. 
218, D. C. 
607. Debt barred by lapse of time—Equitable 
right of partners to adjustment inter se—Right of 
creditor to recover thereunder.] — Creditor of a 
partnership, against whose debt the estate of 
deceased partner is in a suit directly instituted 
against that estate entitled to the protection of 
Stat. Limitations, cannot, on a bill against the 
surviving partners & the representatives of the 
estate of deceased partner, alleging that the 
surviving partners are indebted to deceased partner, 
recover his debt against the separate estate of such 
deceased partner, on the ground of the equity of 
the partners amongst themselves to enforce an 
adjustment of the partnership transactions; for 
creditor can at the utmost only stand in the place 
of the surviving partners as against the estate of 
deceased partner, & in such a case the surviving 
partners have no claim on the estate of deceascd.— 
WaAy v. BAssettT (1845), 5 Hare, 55; 15 1. J. Ch. 
1; 6L.T.0.8.118; 10 Jur. 89; 67 KH. R. 825. 


Annotations :-—Refd. Brown v. Gordon (1852), 16 Beav. 
302. Mentd. Fordham v. Wallis (1853), 10 Hare, 217; 
Re Macdonald, Dick v. Fraser, {1897] 2 Ch. 181. 


.|—See, further, LIMITATION OF ACTIONS, 
Vol. XXXII., pp. 354, 388-389, 515-516, Nos. 369, 
700, 702, 703, 1736-1739. 

Partners as joint lessees.|—Sce LANDLORD & 
TENANT, Vol. XXXI., p. 420, Nos. 5665-5666. 

Administration of estate by Court.]—Sce ExE- 
cuTors, Vol. XXIV., p. 793, Nos. 8231-8236 ; 
p. 807, Nos. 8358-8359. 





(b) On Bankruptcy of Survivors. 

See Partnership Act, 1890 (c. 39), s. 9. 

608. New partnership formed by survivors— 
Payment by them of interest on debt.])—-Bankers 
upon a deposit of money with them gave notes 
bearing intcrest ; the partnership was dissolved : 
one of the partners soon afterwards died; & his 
creditors were called by advertisement: another 
partnership was formed by the survivors & others; 
who re-issued notes of the former partnership, & 
paid the interest of the deposit notes for near two 
years ; when they failed: the assets of deceased 
partner are not discharged.—DANIEL v. CROSS 
(1796), 3 Ves. 277; 30 KE. R. 1009, I. C. 
Annotations :—Apld. Devaynes v. Noble, Slieech’s Case 

(1816), 1 Mer. 539 3° Gough v. Davies & Gibbons (1817), 

4 Price, 200. 

609. Sale of stock—Breach of trust— Appli- 
cation to partnership uses—-Inference of adoption 
of survivors as debtors.]— Deposit with the 
partnership of Exchequer bills which were sold in 
D.’s lifetime & the produce applied to the use of 
the house: D.’s estate is responsible in respect of 
the breach of trust; & not discharged by subse- 
quent acts from which an inference might be 
drawn of creditor’s adopting the surviving partners 
as his debtor’s.—-DEVAYNES v. NOBLE, CLAYTON’S 
CasE (1816), 1 Mer. 529, 572; 8 L. J. Ch. 256; 
35 EH. R. 767, 781. 

Annotations :—Distd. Te Biddulph, Ex p. Eyre (1843), 3 
Mont. D. & De G. 12. Refd. Bodenham v. Purchas 
1818), 2 B. & Ald. 39; Brooke v. Enderby (1820), 2 

rod. & Bing. 70; Siinson v. Ingham (1823), 2 B. & C. 

65; Re ills, Ez p. Alexanders (1824), 2 L. J. O. S. Ch. 

159; Pemberton v. Oakes (1827), 4 Russ. 154; Sims v. 

Bond (1833), 5 B. & Ad. 389; Smith v. Ure (1833), 2 

Knapp, 188; Smith v. Wigley (1833), 3 Moo. & S. 174; 

Wilson v. Hirst (1833), 4 B. & Ad. 760; te. Vv. 

Prichard (1834), 8 Bli. N. 8. 493; Toulmin v. Copland 

(1834), 2 Cl. & Kin. 681; Whittington v. Jennings (1834), 

6 Sim. 492; Toulmin v. Copland (1836), 3 Y. & C. Ex. 

625; Walker v. Hardman (1837), 11 Bli. 229; Bank of 

Scotland v. Christie a Cl. & Fin. 214; Wickham v. 

Wickham (1855), 2K. & J. 478; Scott v. Beale & Bishop 

(1859), 6 Jur. N. 8. 559; Merriman v. Ward (1860), 1 
ohn. & H. 371; Denison v. Avison (1865), 12 L. T. 340; 
Laing v. Campbell (1865), 36 Beav. 3; Hooper v. Keay 
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1875), 1 Q. cA D. 178; Lacey v. Hill, qeney v. Hill 
1876), 4 Ch. 537; Re Head, Head v. Ho (No. 2) 
1894), 63 L. p . Ch. 549: Re Bourne, Bourne v. Bourne, 
[1906] 2 Ch. 427. Mentd, Williams v. Rawlinson (1825) 
Bing. 71; Stoveld v. Kade (1827), 4 Bing. 154 ; Field 
828), 5 Bing. 13; Proctor v. Brain (1828), 2 
. & P. 284; solar v. ‘Maes, cs fee). 2 L. J. 
K. B. 196; be v. MR yaice (1832), 3 B. & Ad. 320; 
Chitty v. Naish ( 834), Dow]. 511; Garrett v. Noble 
1834), 6 Sim. S04 Devaynes v. Morris (1836), 1 My. 
Cr. 213; Mills v. Fowkes Shane Bing. N. C. 455; 
Smith v. Nicolls (1839), 8L. J.C. P. 92; Bower v. Marris 
(1841), Cr. & Ph. 351; Henniker v. Wige (1843), 4 Q. B. 
792; parker v. Marchant (1843), 1 Ph. 356; Holey .. 
oN (1844), 1 Ph. 399; Jones v. Broadburst rie rd 
Cc. B. 173; Pennell v. Deffell (1853), 4 Do G. 
372 ; Harford v. Lloyd (1855), 20 CAV. 310; Nash rs 
Hodgson (1855), 6 De G. M. & G. 474; Bell v. Buckley 
(1856), 11 Kxch. 631; Cavendish v. * Geatas (1857), 24 
Beav. 163; Re Medewe’s Trust 1859), 26 Beav. 588; 
Hipkins v. "Amery ee 2 Giff. 292; Sicbel v. Spring- 
field (1863), 3 New - 36; Bower v. "Soc. des Affréteurs 
du Great HKastern (1867), 17 L. T. 490; Brown v. Adams 
1869), 21 L. T. 713 Ie gee Eedes v. Boys, Ex p. Hop 
lanters Co. (1870), L. hk. 10 Eq. Thompson v. 
Hudson (1871), 6 Ch. App. 320; Re Dovonport & South 
Devon Steam Flour Mill Co., *Batoman’s Case (1873), 
42 lL. J. Ch. 577; City Discount Co. v. McLean vey 
L. kK. 9 C. P. 692; Fenton v. Blackwood (1874), L. lt. 
P. C. 167; Re Hamilton, Kx p. Smith (1877), 25 W. 1 
760; Ie Taurine Co. 5 Anning & Cobb’s Claim nae Ms 
38 L. T. 63; Kinnaird v. Webster (1878), 10 Ch. 
ae Pollard, Wx p. aries (1878), 8 Ch. D. 377 ; Rts te 
Baldwin (1879), 40 L. T. 248; Hie Hallett’s Estate, 
Knatchbull v. Hallett (1880), 13 Ch. ‘ane London & 
County Banking Co. v. Ratcliffe 181),'6.A . Cas. 7 7 
Blackburn Hldg. Soc. v. Cunliffe, Brooks (1882), 22 Ch. D. 
61; 2% Sherry, London & County Banking ne v. Torry 
(1884), 25 Ch. D. 692; Parr v. a Wile T.L. R. 
285; Re Companies: Acts, Kr p. Watson (1888), 21 
q. B. D. 301; Hancock v. *Smith (1889), 41 Ch. D. 456; 
Parkinson v. Wakefield (1889), 5 T. L. R. her Dreyfus 
vy. Peruvian Guano Co., Peruvian Guano Co. Dreyfus 
(1892), 66 L. aa 536 ; Re Miller, Ex p. Official. Receiver, 
oe 1 Q. B. 327; Re Hallett, Ha p. Blane, [1894] 2 
Q. 18. 237; Re Wood, Anderson v. London City (Neon 
[1894] 2 Ch. 577; Re London & General Bank (No, 2 
[1895] 2 Ch. 673; Ke Stenning, Wood v. Stenning i895), 
73 iL. T. 207; Cory Vv. Ponce The Mecca, [1897] A 
386 ; ; Mutton v. Peat (1900), 82 L. ‘I’. 440; Bank of Now 
South Wales v. Goulburn Valley Butter Co., Proprictary, 
{1902] A. C. 543; Egg v. Craig (1903), 89 L. T. 41; Re 
Oatway, Hertslet. v. Oatway, [1903] 2 Ch. 356; Smith 
v. Betty, [1903] 2 K. B. 317; Seymour v. icon [1905] 
1K. B. 715; Bannatyne v. Maclver, [1906] 1 _B. 103 ; 
Davis v. Potrie, {1906) 2 K. 3. 786; ke Derhechiee. Webb 
v. Derbyshire, T1906] 1 Ch. 135; ’Ascherson ¥. Tredogar 
Dry Dock & Wharf Co., [1909] 2 Ch. 401; Galula v. 
Pintus (1911), 27 T. L. R. 382; He O’Shea, "Ex p. Lan- 
caster, {1911} 2 K. B. 981; Doeley v. Lloyds Bank, [1912] 
C. 756; Jte British Rod Cross Balkan Fund, "British 
fod Cross Soc. v eer [1914] 2 Ch. 419; Sinclair 
v. Brougham, 119141 A. ©. 398; Roscoe, Bolton v. Winder, 
11915) I Ch. 62; Bradford Old Bank v. Sutcliffe (1918), 





88 L. J. K. B. 853 ; Ae Hodgson’s Trusts, Public Trustee 
v. Milne, [1919] 2 Ch. 189. 
610. ——- ——_-- .]|—Creditors, in respect of 


stock standing in the name of the partners, which 
was sold in breach of trust, & the proceeds applied 
to the use of the partnership, entitled as against 
the estate of deceased partner, either to consider 
it as a debt, or to have the stock specifically re- 
placed, at their option. It makes no difference 
that the stock stood in the names of, & was sold 
by, one of the partners only, the proceeds having 
been applied to the partnership use.—DEVAYNES 
v. NOBLE, BARING’S CasE (1816), 1 Mer. 529, 611 ; 
35 Hi. R. 767, 794. 

Annotations :—Distd. Re Biddulph, Ex p. Eyro (1842), 3 


Mont. rer & De G. 12. - Sims v. Bond (1833), 5 
B. & Ad. 389; Bank of Scotland v. Christie ie 
Cl. & Fin. 214. Mentd. Taylor v. ea (1832), 3 B. . 


Ad. 320; Garrett v. Noble (1834), 6 Sim. 504; Deva 

v. Morris (1836), 1 My. & Cr. 213; Bower v. Marris (1 41), 
ar. & Vh. 851; Parker v. Marchant (1843), 1 Ph. 356; 

Yoley v. Hill (1844), 1 Ph. 399; Harford v. Lloyd (18 55), 

20 Beav. 310; a hee v. Soc. des Affréteurs du Great 

Kastern (1867), 17 L. T. 490; Re Derbyshire, Webb v. 

Derbyshire, [1906] 1 Ch. 135. 


611. —— ——.]—DEVAYNES v. NOBLE, 
age CASE (1816), 1 Mer. 529, 619; 35 E.R. 
Annotations :—Reld, Sims », Bond (1833), 5 5B. & Ad. 389; 


Bank of Scotland v. Christie (1841), 8 & Fin. 214; 
He Biddulph, Ez p. Eyre (1842), 3 Rtontoy D. & De G. 12. 
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Mentd. Taylor v. Beymer (1832), 3 B. & Ad. 320; Garrott 
v. Noble 1834), 6 im. 504; Devaynes v. Morris re 8), 
1 My. & Cr. 213; Bower v. Marris (1841), Cr, & Ph. 351 ; 
Pan er Vv, Marchant 1843), 1 Ph. 356; Foley v. Hill 
(1844), 1 Ph. 399; Harford v. Lloyd (1855), 20 Beav. 
Bower v. Soc. des Affréteurs du Great Eastern 
(1867), 17 L. T. 490; Re Derbyshire, Wobb v. Derbyshire, 


[1906] 1 Ch. 135. 
612. .|—Transfer of stock to the 


partnership, as a security for advances under an 
agreement not to sell without notice. D.’s estate 
liable to the full extent of stock sold contrary 
to such agreement, & not only to the extent of the 
stock sold beyond the amount of the debt due to 
the partnership in respect of advances made by 
them.—DEVAYNES v. NOBLE, WARDE’S CASE 
(1816), 1 Mer. 529, 624; 35 H.R. 767, 799. 


Annotations :—Distd. Re Biddulph, Ex p. Eyre (1842), 3 
Mont. D. & De G. 12. Refd. Sims v. Bond (1833), 5 i 
x Ad. 389; Bank of Scotland ». Christie (1841), 8 Cl. 
Fin. 214. "Mentd. Taylor v. Kymer (1832), 3 B. & Ae 
320; Garrett v. Noble (1834), 6 Sim. 504; Devaynes v. 
Morris 1836), 1 My. & Cr. 213; Bower . "Marris (1841), 
Cr. & Ph. 351; Parker v. Marchant (1843), 1 Ph. 356; 
Foley v. Hill (1844), 1 Ph. 399; Harford v. Lloyd (1855), 
20 Beav. 310; meee v. ‘Soe. des Affrétcurs du Great 
Kastern (1867), 17 L. T. 490; Re Derbyshire, Webb v. 
Derbyshire, [1906) 1 Ch. 135. 


613. After decease of partner.|— 
VAYNES v. NOBLE, BRICE’S CASE (1816), 1 Mer. 
529, 620; 35 E. R. 767, 797. 


annslalione: -—~Consd. Re Biddulph, Ex p. Eyre (1842), 3 
Mont. D. & De G.12. Refd. Sims v. Bond (1833), 5 B. 
& Ad. 389; Bank of Scotland v. Christie aura ae 8 Cl. & 
Kin, 214. Mentd. Taylor ». Kymer (1832), 3 B. & Ad. 
320; Garrett . Noble (1834), 6 Sim. 504; Devaynes v. 
Morris Chay My. & Cr. 213; Bower v. *Marria (1841), 
Cr. & Ph. 351; Parker v. Marchant (1843), 1 Ph. 356 ; 
Foley v. Hill (1844), 1 Ph. 399; Harford v. pe (1855), 
20 Beav. 310; Lodge v. Prichard (1863), 1 De G. J. 
Sm. 610; Bower v. Soc. des Affréteurs du Great EKustern 
(1867), 17 L. 'T. 490; Re Derbyshire, Webb v. Derby- 
shire, [1906] 1 Ch. 135. 


614. ——— No notice of death.|—Decposit 
of bills with the house in D.’s lifetime, which were 
sold by the house, part in his lifetime, & part after 
his death. The estate of D. is not answerable in 
respect of the latter, though in this particular 
case it appeared that the party who deposited 
them had no notice of the death of D.—DEVAYNES 
v. NOBLE, HOULTON’s CASE (1816), 1 Mer. 529, 
616; 35 E. R. 767, 796. 

Annotations :—Consd. Zte Biddulph, Ex p. Eyre (1842), 
3 Mont. D. & De G. 12; Friend v. Young, |1897] 2 Ch. 
421. Refd. Sims v. Bond (1343: b), 5 B. & Ad. 389; Bank 

of Scotland v. Christie ara i Cl. & Fin. 214. "Mentd. 

Taylor v. Kymer (1832), 3 B. & Ad. 320; Garrett v. 

a ares (1834), 6 Sim. 504; Devaynes v. Morris (1836), 

1 My. & Cr. 213; Bower v.  Marris (1841), Cr. & Ph. 351; 
Parker %v. Marchant (1843), 1 Ph. 356; Foley Vv. Hill 
Wivele 1 Ph. 399; Harford v. Lloyd (185 5), 20 Beav. 

Bower v. Soc. des Affréteurs du Great Eastern 

(1867), 17 L. T. 490; Ite Derbyshire, Webb». Derbyshire, 

[1906] 1 Ch. 135. 

615. Creditors continuing to deal with firm— 
Cash balance at bank Tae v. NOBLE, 
JOHNES’S CASE (1816), 1 Mer. 529, 619; 35 BE. R. 
767, 797. 

Annotations :-—Consd. Bs Biddulph, Hz 
Mont. D. & De G. 
& Ad. 389; 
& Fin. 214. 














Evre oe : 
efd. Sims ». Bond (1833), é & 
Bank ue Scotland v. Christie (1841), 8 

Mentd. Taylor v. Kymer (1832), 3B. & ee 
320; Garrett v. Noble (1834), 6 Sim. 504; ete ine Vv. 
Morris 1836), 1 My. & Cr. 213; Bower v. "Marris vara 
Cr. & Ph. 351; Parker v. Marchant rae 1 Ph. 
Foley v. Hill (1844), 1 Ph. 399; Harford v. eye (1835); 
20 Beav. 310; powcr v. Soc. dos 


Rastern (1867), 17 L. T. 490; Re Derb rain 
Derbyshire, [1906] 1 Ch. 135. ysehire Wobkes = 


616. - Debts reduced, increased or remaining 
stationary.|—-Creditors, at the death of D., who 
continued to deal with the surviving partners, & 
were paid by them in part. Including, also, 
creditors whose debts remained unaltered, either 
by receipt or payment, & those whose debts had 
been subsequently increased by payments to the 
surviving partners :—Held: no discharge of 
deceased partner’s estate.—DEVAYNES 'v. NOBLE, 


cc 2 
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Sect. 2.—Inability of individual partners: Sub-sect. 
3, C. (b) & (c); sub-sects.4 25. Sect. 3: 
sect. 1.] 


SLEECH’S CASE (1816), 1 Mer. 529, 530; 35 EK. BR. 

767, 771. 

Annotations :—-Apld. Wilkinson v. Henderson (1833), 1 
My. & K. 582%. Consd. Ke Biddulph, Hx p. Kyre (1842), 
3 Mont. .& De G. 12. Refd. Sumner v. Powell (1816), 
2 Mer. 30; Sims v. Bond (1833), 5 B. & Ad. 389; Thorpe 
v. Jackson (1837), 2 Y. & C. Ex. 553; Winter v. Innes 
838), 4 My. & Cr. 101; Bank of Scotland v. Christie 

1841), 8 Cl. & Fin. 214; Beresford v. Browning, Browning 

v. Beresford (1875), lL. R. 20 Ikq. 564 ; Kendall». Hamilton 

(1878), 3 C. P. D. 403; Rouse v. Bradford Banking Cvo., 

[1894] 2 Ch. 32. Mentd. Taylor v. Kymer (1832), 3 LB. 

& Ad. 320; Garrett. v. Noble (1834), 6 Sim. 504 ; Devaynes 

v. Morris (1836), 1 My. & Cr. 213; Bower 7. Marris (1841), 

Cr. & Ph. 351; Parker v. Marchant (1843), 1 Ph. 356; 

Foley v. Hill (1844), 1 Ph. 399; Harford v. Lloyd (1855), 

20 Beav. 310; Lodge v. Prichard (1863), 1 De G. J. & 

Sin. 610; Bower v. Soc. des Affréteurs du Great Kastern 

(1867), 17 L. ‘I. 490; Ke Hallett’s Estate, Knatchbull v. 

Hallett (1880), 13 Ch. D. 696; Ze Derbyshire, Webb v. 

Derbyshire, [1906] 1 Ch. 135. 

617. .|—Creditors at the death of 
D., who continued to deal with the surviving 
partners, both by drawing out & paying in money, 
whereby their debts were increased, but never 
at any time reduced :—Held: no discharge of 
deceased partner’s estate.—DEVAYNES v. NOBLE, 
PALMER’S CASE (1816), 1 Mer. 529, 623; 35 H. R. 
767, 798. 

Annotations :—Consd. ??e Biddulph, Wx p. Eyro (1842), 8 
Mont. D. & De G. 12. Refd. Sims ». Bond (1833), 5 B. 
& Ad. 389; Bank of Scotland v. Christie (1841), 8 Cl. 
& Fin. 214. Mentd. Taylor v. Kymer (1832), 3 B. & Ad. 
$20; Garrett v. Noble (1834), 6 Sim. 504; Devaynes v. 
Morris (1836), 1 My. & Cr. 213; Bower v. Marris (1841), 
Cr. & Ph. 351; Parker v. Marchant (1842), 1 Y. & GC. Ch. 
Cas. 290; Foley v. Hill (1844), 1 Ph. 399; Harford v. 
Lloyd (1855), 20 Beuv. 310; Bower vr. Soc. des Affréteurs 
du Great Kustern (1867), 17 L. T. 490; Re Derbyshire, 
Webb v. Derbyshire, [1906] 1 Ch. 135. 

618. Liability to equitable creditors.|—Hquit- 
able creditors cannot prove their debts under a 
decree for the proof of debts, without a declaration 
of their right by the ct., or some special direction 
to the master. Therefore one partner having 
died, & the surviving partners afterwards becoming 
bkpt., creditors, by promissory notes of the 
original partnership, cannot, under a common 
decree, prove their claims against the estate of 
deceased partner.-- BOWLES v. York (1823), 1 
L. J. O. S. Ch. 134. 

619. Liability of deceased’s estate for balance.| 
—VULLIAMY v. NoBLE, No. 506, ante. 

620. .|—-Joint creditor by simple contract 
may proceed against 2 clear residue of the assets 
of deceased partner, the survivor being insolvent ; 
& may set off against a debt to deceased, from the 
survivor & himself as his surety, a debt to the 
survivor from deceased, which was agreed to be 
applicd in liquidation of the debt secured.— 
CHEETHAM v. CROOK (1825), M‘Cle. & Yo. 307; 
148 E. R. 429. 

621. —-—- Retirement of partner before decease. 
—A. & B., partners, were indebted to pltf. on a 
promissory note. <A. retired from the partner- 
ship. At the time of his retirement a large sum 
was due to him from the concern ; for securing the 
payment of which B. gave him his bond, & it was 
agreed between them that B. should take on him- 
self all the liabilities of the firm. or some years, 
pltf. received interest from B., dealing wholly 
with him. <A. died. B. became bkpt., & pltf. 
proved his debt under the bkpcy., & filed his bill 
against A.’s exor. for the difference. It did not 
clearly appear whether pltf. was privy to the 
agreement between A. & B., or whether A. left 
assets in B.'s hands sufficient to meet the partner- 
ship liabilities. An issue was directed to try 
whether A. was indebted to pltf. at the time of 
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filing the bill, upon an admission that he was 

living at that time :—Semble: the acceptance of 

the sole security of the continuing partner for a 

debt due from the firm may be a sufficient con- 

sideration for the discharge of a retiring partner.— 

MILLs v. Bory (1842), 6 Jur. 9438. 

622. No joint assets.]——-In creditor’s suit for 
administering the assets of B., joint creditor of 
A. & B. was permitted to prove, A. having become 
bkpt., & it appearing that there were no joint 
assets of A. & B.—COWELI v. SIKES (1827), 2 Russ. 
191; 38 KE. R. 307. 

Annotations :-—Distd. Lodge v. Prichard (1863), 1 De G. J. 
& Sin. 610. Refd. Thorpe v. Jackson (1837), 2 Y. & C. 
Kix. 553; Winter v. Innes (1838), 4 My. & Cr. 101; 
Crossley v. Dobson (1848), 2 De G@. & Sm. 486. Mentd. 
Jones v. Beach (1852), 2 De G. M. & G. 886. 

623. Liability not dependent on bankruptcy.|— 
In a suit by joint creditor against the repre- 
sentatives of deceased partner & the surviving 
partner :—Held: pltf. entitled to satisfaction 
out of the assets of deceased partner, though it 
was not proved that the surviving partner was 
insolvent. 

The surviving partner is properly joined as 
deft. in such a suit, being interested to contest 
the demand of pltf., & of all joint creditors, but 
the remedy against him is altogether at law.— 
WILKINSON v. HENDERSON (1833), 1 My. & K. 
582; 2L. J. Ch. 190; 39 E. R. 801. 

Annotations :—Apld. Thorpe v. Jackson (1837), 2 Y. & C. 
Kx. 553. Consd. Brown v. Douglas (1840), 11 Sim. 283 ; 
Brown v. Weatherby (1841), 12 Sim. 6; Brett v. Beck- 
with (1856), 26 L. J. Ch. 130. Apld. He Doctsch, Matheson 
v. Ludwig, [1896] 2 Ch. 836. Refd. Braithwaite ». Britain 
(1836), 1 Keen, 206; Winter v. Innes (1838), 4 My. & Cr. 
101; Mills o. Boyd (1842), G6 Jur. 943; Way v. Bassett 
(1845), 5 Hare, 55; Brown ». Gordon (1852), 16 Beav. 
302; Lyth ». Ault & Wood (1852), 7 Exch. 669; Lee v. 
Flood (1853), 2 W. KR. 26; Lodge v. Prichard (1863), 
1 De Gd. J. & Sm. 610; Bower v. Soc. des Affrétcurs du 
Great. Eastern (1867), 17 L. T. 490; Kendall v. Hamilton 
(1878), 3 C. P. D. 403; Re McRae, Forster v. Davis, 
Norden v. McRae (1883), 25 Ch. D. 16 
624. ——.|-—-(1) Every joint loan, whether 

contracted in relation to mercantile transactions 
or not, is in equity to be deemed joint & several ; 
therefore, where four persons had opened a joint 
account with certain bankers, who had advanced 
to them money on such joint account :—Held; 
upon the decease of one of the joint contractors, 
the bankers had a right in equity to immediate 
relief out of his assets, without claiming any 
relief against the surviving joint contractors, or 
showing that the latter were unable to pay by 
reason of their insolvency. ; 

(2) But to a bill filed by joint creditors for the 
purpose of obtaining relief against the assets of 
deceased partner or joint contractor, the sur- 
viving partners or jont contractors must be made 
parties, though no decree is sought against them ; 
such persons being necessarily interested in taking 
the accounts.—TNORPE v. JACKSON (1837), 2 
Y. & C. Ex. 553; 160 BH. R. 515. 

Annotations :—As to (1) Refd. Jones v. Beach (1852), 2 De 
G. M. & G. 886; Beresford v. Browning, Browning v. 
Heresford (1875), L. R. 20 Eq. 564. 48 to (2) Dbtd. 
Slater v. Wheeler (1838), 2 Jur. 887. Refd. Lyth v. 
Ault (1852), 7 Exch. 669. Generally, Refd. Other v. 
Iveson (1855), 3 Drew. 177. 


625. Promissory note signed in name of firm— 
Additional signature of surety.|—-he MANLEy, 
Ex p. WILSON, No. 599, ante. 





(c) Creditor dealing with Survivor. 


See Partnership Act, 1890 (c. 39), s. 9. 

626. Liability of survivor accepted by creditor.] 
—The estate of one of two partners is not, after his 
death, discharged from a partnership debt by the 
circumstance that creditor continues his trans- 
actions with the survivor, & forbears, for some 
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years, at the survivor’s request, to take any stcps 
to enforce payment of his debt. 

Secus: where the transactions show that 
creditor has accepted the liability of the survivor 
in discharge of the liability of the partnership.— 


WINTER v. INNES (1838), 4 My. & Cr. 101; 2 Jur. 
981; 41 E.R. 40, - C. 
Annotations : ih ld. Mills v. Boyd (1842), 6 Jur. 943. 


. Way assett (1845), 5 Hare, 55. Consd. Harris 
acwol- (1351), 15 Boav. 31. efd. Brown v. Gordon 
(i853), 22 L. J. Ch. 65; Thompson. Waithman (18 50), 
3 Drew. 628; Re Smith, Knight, Hx p. Gibson (1869), 4 
Ch. App. 662. Mentd. Fordham v. Wallis (1853), 10 


Hare, 217. 

627. -|—R. B. deposited £110 with Messrs. 
H. B. L., C. F., E. L., & C. S. F., bankers, upon 
a deposit note, payable twenty days after sight. 
In June, 1833, H. B. L., died, having, by his will, 
devised his real & personal estate to trustees, one 
of whom was his son, H. L., upon trust to raise 
money to pay his debts, etc., & subject thereto 
upon trust for H. L., whom he appointed sole 
exor. H.L., was admitted a partner in the bank. 
In 1835 E. L. died, & in 1843 C. F. died. C.S.F., 
& HH. L., continued the business, but became 
bkpts. in 1847. R.B., from the death of H. B.I.., 
received interest at the bank upon his deposit 
note until the bkpcy., when he proved his debt 
against the bkpt.’s estate ; & on a bill filed to make 
the real & personal estate of HI. B. L. liable to the 
payment of the £110:—Held: (1) the interest 
was not paid by the continuing partners, as agents 
of H. B. L., testator ; no agency could be implied ; 
the interest was paid on account of the firm; 
(2) R. B., had accepted the surviving partners as 
his debtors, & the devise made by H. B. L., for 
payment of debts, was satisfied, & the bill was dis- 
missed, with costs.—BROWN v. GORDON (1852), 
16 Beav. 302; 22 L. J. Ch. 65; 20 L. T. O. S. 
753; 1W.R. 2; 51 EB. R. 795. 

Annotations :—As to (2) Apld. Lee v. Flood (1854), 2 W. Rt. 
ae Distd, | Rouse v. Bradford Banking Co. (1894), 63 
628. Delay in making demand.| — If 

creditor, being also one of the exors. of his original 

debtor, makes no demand for many years upon the 
new firm, to pay the sum to original debtor’s 
estate, he will not be allowed, after the bkpcy. 
of the new firm, to claim it as a debt due to him 
from his testator’s assets.—CAMPBELL v. CAMP- 

BELL (1825), 3 L. J. O. S. Ch. 129. 

629. —-—-- Novation—Banker & customer.]— 
lt. left £1,400 on deposit with the E. Bank, for 
which she received the usual deposit note from the 
firm. One ofthe partners died, & she subsequently 
withdrew some of her money at different times, & 
finally received a fresh deposit note in precisely 
similar terms for the balance of £850. The bank 
having stopped payment, its asscts being insuffi- 
cient, & the surviving partner being bkpt., R. 
claimed to prove against the estate of deceased 
partner for the amount remaining due to her on the 
deposit note :—Held : she was entitled so to prove, 
the acceptance of the fresh deposit note being 
insufficient evidence of novation to discharge the 
estate of original debtor, deceased partner.— 
Re Heap, HEAD v. HEAD, [1893] 3 Ch. 4265 63 
ae Ch. 35; 69 L. T. 753; 42 W. R. 55; 3K. 
Annotations :—Distd. Re Head, Head v. Head, Testcr's 


R 
Case (1804), 38 Sol. Jo. 216; Friend v. Young, [1897] 2 
Ch. 421. Refd. Rouse v. Bradford Banking Go. »» [1894] 








630. .|—A. customer of a bank- 
ing partnership, after the death of one of the 
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partners, removed money from his current account 
to a deposit account bearing interest at the same 
bank, & received a deposit note from the sur- 
viving partner:—Held: there was_ sufficient 
evidence of novation to discharge the estate of 
deceased partner from liability for the amount 
placed on deposit.—Re Hap, HAD v. HEAD 
(No. 2), [1894] 2 Ch. 236; 63 L. J. Ch. 549; 70 
L. T. 608; 7 R. 1673; sub nom. Re HEAD, HEAD 
v. HEAD, TESTER’S CASE, 42 W. R. 419; 38 Sol. 
Jo. 885, C. A. 

631, —-~ ———.]—Prior to Apr. 1872, a firm 
of bankers, consisting of two partners, A. & B., 
received money on deposit at interest, for which 
they gave deposit notes in the usual form to the 
depositors, who, when the amount on deposit was 
increased or diminished, gave up their old notes & 
received fresh ones for the new amount. In Apr. 
1872, X. & Y. were admitted into the partnership, 
& notice of the change in the firm was given to the 
depositors. A fortnight afterwards A. died, & 
the business was carried on under the same firm 
by B., X., & Y. In 1874 B. died, & the business 
was carried on by X. & Y., still under the same 
firm, until 1875, when the bank stopped payment, 
& went into liquidation. The depositors all knew 
of A.’s death, & none of them made any claim 
against his estate. Some of them had not altered 
the amount of their deposit, but retained the notes 
they had received in his lifetime. They had, 
however, received interest from X. & Y. Others 
had increased & others had diminished the amount 
of their deposit after A.’s death, receiving in each 
case fresh deposit notes; & they had all proved 
in the bkpcy. of X. & Y. for the amount due on 
their notes as moncy “ advanced & lent’’ to bkpts. : 
—Held: in each case there had been a complete 
novation, & that none of the depositors were 
entitled to prove against the estate of A.—BIL- 
BOROUGH v. [loLMES (1876), 5 Ch. D. 255; 46 
L. J. Ch. 446; 25 W. R. bor sub nom. BILL- 
BOROUGH Uv. HoLMgs, 35 L. T. 750. 

Annotations :~ Consd. Scarf v. Jardine (1882), 7 App. Cas. 


345. Dis td. Re Head, Head v. Head, [1893] 3 Ch. 426; 
Rouse v. Bradford Banking Co., [1894] 2 Ch. 32. 


Novation generally, see CoNtnact, Vol. XII., 


pp. 596 ef seq. 
+| — Compare Sub-sect. 3, B. (ce), 

Sect. 3, sub-sect. 2, post. 

632. Forebearance by creditor to sue—At 
survivor’s request.|—WINTER v. INNES, No. 626, 
ante. 

Bankruptcy of survivors.] — See Sub-scct. 3, 
C. (6), ante. 





anle ; 


SUB-SECT. 4.-—RIGHT OF CONTRIBUTION. 
See Part V., Sect. 9, post. 


SuUB-SECT. 5.—BANKRUPTCY. 


See Part IX., post. 


SEcT. 3.—EFFECT OF DISSOLUTION. 
SUB-SECT. 1.—IN GENERAL. 
Dissolution generally, see Part VI., post. 
633. Agreement by one to meet liabilities. 
Rights of creditor against remaining partners.|- 


a 


to its dissolution. —SrmPson & Co. 
v. FLECK (1833), 3 Mon. 213.—S. AF. 

k, ———.]—~Where a debt is incurred 
by a partnership which is subsequently 


liable, & may 
individually for 
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Sect. 3.—LHffect of dissolution: Sub-sect. 1.) 


A. & B., partners in a goldsmith’s trade, are bound 

ina bond to J. <A. & B. break off the partnership 

& divide their stock; J., the obligee in the bond, 

knows this, & that A. took upon him to pay the 

debts, & after a great distance of time brings a 

bill against the exors. of B., yet J. shall recover.— 

HEATH v. PercivaAL (1720), 1 PRP. Wms. 682; 

2 Eq. Cas. Abr. 630; 1 Stra. 403; 24 E. R. 570, 

L. C. 

Annotations :-—Distd. Ex p. Ruffin (1801), 6 Ves. 119. 
Consd. Re Walden, Ex p. Bradbury (1839), 4 Deac. 202. 
Refd. David v. Ellice (1826), 5 B. & C. 196; Wilson v. 
Lioyd (1873), 42 L. J. Ch. 559. Mentd. Brown v. Blount 
(1830), 9 L. J. O. S. Ch. 74; Re Head, Head v. Hoad 
(No. 2) (1894), 63 L. J. Ch. 549. 

634. .|—A. & B., partners, were solrs. 
to the commission. More than six years back 
they received various sums of money on account of 
the estate, having a sct-off in respect of their 
bill of costs, but which bill they did not deliver to 
the assignee till within six years. Beyond the 
six years A. & B., upon an agreement that A. should 
pay all the debts, dissolved partnership; & the 
assignee, with knowledge of this fact, continued to 
employ A. alone as the solr. to the commission, 
& no attempt was made to charge B. with the 
moneys received by A. & L. till very lately, viz., 
when an official assignee was appointed. Nor had 
B. ever acknowledged any liability to account :— 
Held: (1) as between B. & the creditors, neither 
the Stat. Limitations, nor laches, nor other 
conduct of the assignee, would operate as a bar, 
A. & LB. being solrs. to the commission; (2) as 
the assignee was able to recoup the estate, he could 
not under such circumstances of conduct on his 
part, call on B. to account.—Re ROBERTSON, La p. 
GOULD (1834), 4 Deac. & Ch. 547; 4 L. J. Bey. 7, 
Ct. of R. 

635. Rights reserved.|—Whcere one 
of three partners, after a dissolution of partnership, 
undertook by deed to pay a particular partnership 
debt on two bills of exchange, & that was com- 
municated to the holder, who consented to take 
the separate notes of the one partner for the 
amount, strictly reserving his right against all 
three, & retained possession of the original bills :— 
Held: the separate notes having proved unpro- 
ductive, he might still resort to his remedy against 
the other partners, & the taking under these cir- 
cumstances the separate notes, & even afterwards 
renewing them several times successively, did not 
amount to satisfaction of the joint debt.—BEDFoRD 
eae (1818), 2 B. & Ald. 210; 106 E. KR. 
344, 














Annotations :—-Consd. Winter v. Innes (1838), 4 My. & Cr. 
101; Harris +. Farwell (1851), 15 Beav. 31. Refd. 
Thompson v. Percival (1834), 5 B. & Ad. 925. 

636. Assent of creditor to agreement.]| 
—Upon the dissolution of a partnership, it was 
agreed between the partners that one of them 
should take upon himself to discharge a debt to 
A.; A. was informed of this, & expressly agreed 
to exonerate the other partner from all responsi- 
bility :—-Held: these circumstances did not con- 
stitute any defence to the latter in an action by 
A. against both partners.—LODGE v. Dicas (1820), 
3b. & Ald. 611; 106 E. R. 784. 

Annotations :—Dbtd. Kir . Ki 1834), : : 
617. Distd. Thompson. o Boredval (1834). 8 Be AN. 
925. Dbtd. Hart v. Alexander (1837), 2 M. & W. 484: 
Winter v. Innes (1838), 4 My. & Cr. 101; He Walden, 

kz p. Bradbury (1839), 4 Deac. 202. Consd. Harris v. 

Farwell (1851), 15 Beay. 31. Distd. & Dbtd. Lyth v. 








dissolved by reason of the insolvency 
of one of the partners, the remainin 

perincr are ultimately lable eingul 
n selidum, & a creditor is entitled to 


sue a remaining solvent partner for 
the whole amount of the partner- 
ship debt.—STOLTENHOF'’s ESTATE v. 
HOWARD (1907), 34 8. C. 693.—-S. AF. 


PARTNERSHIP. 


Kixch. 669. Refd. Robinyon ». Gleadow 


Ault (1852), 
N. C. 156; Mills v. Boyd (1842), 6 Jur. 


(1835), 2 bing. 
943. 

637. —— —-— J—Assumpsit against two 
defts., S. & M., for money had & reccived. [lea, 
as to £25, parcel, etc., that on, etc., defts. were 
carrying on business in partnership, & employing 
many servants; that while they were such 
partners, pltf. deposited with them, as such 
partners, the said sum of £25 as a security for his 
faithfully accounting for all moneys received by him 
as their servant, to be repaid to him on quitting 
their employ ; that they dissolved partnership, & 
it was thereupon agreed between them that deft. 
S. should take upon himself the payment of part 
of the debts, & retain in his employ certain of the 
servants ; & that deft. M. should take upon himself 
the payment of other debts, & retain in his employ 
others of the servants; & that, in pursuance of 
such agreement, M. took upon himsclf the payment 
of the £25 to pltf., & retained pltf. in his sole 
employ; that pltf. had notice of all the preimiscs, 
& assented to such agreement & retainer by M., 
& in consideration thereof discharged S. from his 
promise as to the £25. Replication, that M. did 
not retain pltf. in his sole employ, nor did pitt. 
assent to such agreement & retainer, or discharge 
deft., etc., & issue thereon. After verdict for 
deft. on this issue :—Held: pltf. was cntitled to 
judgment non obstante verdicto, on the ground that 
no contract was shown which made M. solely liable 
to the plaintiff.—TnomMaAs v. SHILLIBEER (1836), 
1M. & W. 124; 1 Gale, 371; Tyr. & Gr. 290; 
5 L. J. Ex. 138; 150 BE. R. 372. 

638. -|—Upon a dissolution of 
partnership, deft. agreed to pay his co-partners 
£6,817 98. 8d. as his share of the liabilities of the 
firm, they taking the effects & assets, & under- 
taking to pay a debt of £51,891 12s. due from the 
firm, to H. After the dissolution, they became 
bankrupts, & never paid H. In an action by 
their assignees for the £6,817 Qs. 8d. :—ZJleld: 
deft. could not set off their undertaking to pay 
the £51,891 12s. to H.—ARBBOTT v. Hicks (1889), 
5 Bing. N. C. 578; 7 Scott, 715; 8 L. J. Cc. P. 
314; 3 Jur. 871; 132 BE. R. 1222. 

ATEN :—Refd. Hinton v. Acrainan (1845), 2 Cc. B. 














639. Release to one partner—Rights of creditor 
against remainder.;—Two partners, A. & B., on 
Aug. 26, 1809, agree to dissolve partnership as 
from Jan. 1, 1810, & that neither of them shall 
after signing the deed of dissolution, make any 
purchase to bind the other; but that every such 
purchase shall be on his own private account. On 
Oct. 27, 1810, A. assigns his property to his 
creditors, who covenant not to sue him, & that if 
they do, the deed of assignment shall be a release 
to him, which deed is signed by B. A. after 
signing the deed of dissolution, having contracted 
debts in the name of the firm, B. pays them :— 
Held: (1) B. was liable for those debts, the 
covenant not to sue A. not operating as a release 
to B.; (2) supposing it had, the creditors would 
have had an equitable claim on B., which would 
have justified his paying the money; &, therefore, 
B. was entitled to recover it from A. as money paid 
to his use.—-HUTTON v. EYRE (1815), 6 Taunt. 289 ; 
1 Marsh. 603; 128 E. R. 1046. 

Annotations :—As to (1) Consd. Walmesloy v. Cooper (1840), 
10 L. J. Q. B. 49. fd. Ford v. Beech (1848), 11 Q. B. 
852; Willis » De Castro (1858), 4 C. B. N. 8. 216; Duck 
v. Mayer, {1892} 2 Q. B. 511. Generally, Mentd. Cocks 
v. Nash (1832), 9 Bing. 341. 


l. Release to one partner—Ceneral 
words confined to matters contemplated.) 
——JOFFE U. FRIEDMAN, [1909] T. S. 
775.—S. AF. 


Part 1V.—RELATIONS BETWEEN PARTNERS AND THIRD PARTIES. 








640. Ostensible partner.|— Though 
creditor has a right to suc jointly with his debtor 
a person who has held himself out as a partner 
with debtor, yet, as between themselves, the 
ostensible partner is a surety only, not liable to 
contribution, & therefore a release of the ostensible 
partner by creditor does not release debtor. 

J. gave to a bank a guarantee for £1,000 in 
favour of A. & co., representing at the same time 
to the bank manager that he was a partner in that 
firm, but that he wished the fact of his partnership 
to be kept secret. ‘The guarantee described him 
as a partner in the firm. Some time afterwards 
A. alone, as A. & co., filed a liquidation petition, 
& the bank tendered a proof in the liquidation for 
advances which they had made to A. & co. after 
the guarantee. After this the bank sued J. at 
law for £5,059, alleging him to have been a partner 
with A. J. filed a bill in Chancery to restrain the 
proceedings in the action, denying the alleged 
partnership. A compromise was entered into 
between the bank & J., by which £2,818 was paid 
to them in satisfaction of their claim against J. 
& of a claim which they made against S., who had 
also given them a guarantee on behalf of A. & 
co. J.’s guarantee was given up to him, a receipt 
for £1,000 being indorsed on it by the bank manager 
‘‘in payment & discharge of the within guarantee, 
& also of all claims against J. in reference to or in 
connection with A. & co.” :—Held: J. must be 
taken to have been an actual partner with A., but 
that the receipt did not operate to release J. 50 as 
to preclude the bank from maintaining a proof 
against A.’s estate.—Re ARMITAGE, Ex p. Goop 
(1877), 5 Ch. D. 463 46 L. J. Bey. 65; 36 L. T. 
338 ; 25 W. RR. 422, C. A.; affy. on other grounds 
S.C. sub nom. Re ARMITAGE & Co., Ea p. HALIFAX 
Jornt Srock BANKING Co. (1876), 35 L. T. 554. 
Annotations :—Refd. Re Wolmershausen, Wolmershausen 

v. Wolmorshausen (1889), 62 L. T. 541: Re H.W. A, 

[ ale i ae 642. Mentd. Ite lait, kz p. Harper (1882), 

641. Creditor unaware of dissolution—Joint 
liability—Bankruptcy of one partner.|—A., B., & 
©. having dissolved partnership, C., after such dis- 
solution, drew bills in the partnership firm in 
favour of D., he not knowing of such dissolution, 
upon which D. brought his action against all the 
former partners, & C. having pleaded his bkpcy., 
D. entered a nolli prosequi as to him, & recovered 
judgment against A. & B., which was afterwards 
satisfied by the attorney of A. & B., who advanced 
part, & borrowed the rest of the money on their 
joint credit :—-Held: the sum so paid in satis- 
faction of the judgment might be recovered in a 
joint action by A. & B. against C.—OsBORNE v. 
HARPER (1804), 5 Kast, 225; 1 Smith, K. B. 411; 
102 E. R. 1056. 


Annotation :—Mentd. Mills v. Alderb Union Grdns. 
(1849), 3 Exch. 590. re 


642. Publication of notice—Gazette & 
circulation of customers.|—If after a dissolution 
of partnership & notice of this published in the 
London Gazette, & sent round to the customers of 
the house, one of the partners carries on the 
business under the old firm, & draws & accepts 
bills in that firm, the other partners are not bound 

apply for an injunction against his doing so, 
& are not liable upon such bills to a person ignorant 
of the dissolution of partnership.—NEWSOME v. 
CoLes (1811), 2 Camp. 617 ; 170 K. R. 1271, N. P. 


Annotation :~-Apld. Re Frasor, Hx p. Central Bank of 
London, (1892] 2 Q. B. 633. 


643 i. Appropriation of payments. }— 
Deft. being Iindebtec to a firm, o 
which one of pltfs. was a member, 
after tho transfor of the deeds & busi- 
ness of that firm to pltfs. continued to 





new firm, t 
transfer :—Held : 


deal with & make remittances to the 

knowledge of the 
the jury were war- 
ranted in finding that the remittances 


ha 
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643. Appropriation of payments.]|—Where pltfs. 
had dealt for a long time with two partners, not 
knowing that they had a third partner during part 
of the time, & furnished them with goods, & 
received payments on account generally: & 
previous to the time when the secret tri-partnership 
was dissolved, goods had been furnished, to cover 
which bills had been paid to pltfs. by the two 
ostensible partners, which were dishonoured after 
the secret dissolution of the tri-partnership, & 
then other goods were furnished as before; yet 
as the dishonoured bills were afterwards delivered 
up by pltfs. upon the receipt of the subsequent 
good bills which latter were more than sufficient 
to cover the debts of the tri-partnership, though 
not to cover, in addition, the goods furnished 
after the dissolution of it :—Held: such delivering 
up of the old dishonoured bills, upon receipt of the 
new good bills, was evidence of a particular appro- 
priation of such new bills in payment & discharge 
of the old debt ; of which the secret third partner 
might avail himself in an action on the case for 
goods sold & delivered, brought against him jointly 
with the other two partners. But as the other 
two partners had suffered judgment to go by 
default, pltfs. could not be nonsuited, but the third 
partner, who defended, was entitled to a verdict.— 
aa v. CLAY (1811), 14 East, 239; 104 
q. R. 592. 


Annotations :— Distd. Robinson v. Wilkinson (1817), 3 Price, 
538 efd. VDevaynes v. Noble, Clayton’s Case (1816), 


1 Mer. 572. Mentd. Parker v. Guinness (1910), 27 
T.L. R. 12%. 
644, ——.|—-W. & T., partners, were indebted 


to the pltf., &, after the dissolution of the partner- 
ship, ‘I. also became indebted on his separate 
account to pltf.:—eld: in the absence of any 
specific appropriation by either party, payments 
made by 'T. after the dissolution must go in 
reduction of the entire account, & consequently 
must discharge the earlier items.—SMITH v. 
a (18338), 3 Moo. & 8S. 174; 2L. J.C. P. 
8. 
ae iia :—Consd. Hooper v. Keay (1875), 1 Q. B. D. 


_ See, generally, Conrracr, Vol. AIL, 
pp. 474 ef seq. 

645. Property conveyed to trustees for creditors 
—Two partners appointed agents to complete 
contract — Liability of third partner.] —-- Three 
partners, A., B. & C. order goods from abroad, & 
then dissolve partnership, & make over their 
property to trustees for their creditors, leaving 
A. & B. as agents, to settle the affairs of the firm. 
The goods arrive, & are delivered to A. & B. In 
an action against A., B. & C. for the freight :— 
Held: C. was not liable-—PINDER v. WILKS (1814), 
5 Taunt. 612 ; 1 Marsh. 248 ; 128 H. R. 829. 

646. Liability for rent — Determination of re- 
lationship of landlord & tenant—Evidence of 
determination.]—Where two persons partners, 
occupied premises under an agrecment for a lease 
to be granted to them jointly, but after some time 
dissolved partnership, when one of them quitted 
the premises, & the landlord subsequently received 
rent from & several times distrained upon, the 
partner who continued to occupy, making no 
application to the partner who had quitted for 
five years, nor proceeding against him for twelve 
years :—Held: there was good evidence for a 
jury, to conclude that the relationship of landlord 
& tenant with respect to the partner who had left 


were intended to be & were properly 
applied by pltf. to pay the debts due 
the old firm.—Esson v. DUNN (1862), 
10 N. B. R. (5 All.) 417.—CAN. 
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Secl. 3.—Effect of diasolution : Sub-sects. 1 & 2.) 


the premises had been determined, & the landlord 

could not recover against him in an action for use 

& occupation.— PAGE v. MANN & GARDINER (1827), 

6L. J. 0. S. K. B. 63. 

647. Continuing personal contract.|—A person 
made a contract with one partner alone, not 
knowing of the other; it was to be a continuing 
contract, for the hire of a carriage ; the partnership 
was afterwards dissolved, & the partner, with 
whom the contract was made, left the business, 
which was continued by the other :—Held: the 
person making the contract was not bound to go 
on upon it with the other partner.—ROkSON v. 
DRUMMOND (1831), 2 B. & Ad. 303; 9 L. J. O. S. 
kK. B. 187; 109 HK. R. 1156. 

Annotations :—Consd. British Waggon Co. v. Loa (1880), 
5 Q. B.D. 149. Apld. Jaeger’s Sanitary Woollen System 
Co, v. Walker (1897), 77 L. T._180. | Distd, Phillips v. 
Alhambra Palace Co., [1901) 1 K. B. 59. Refd. 
worth v. Cock (1839), 10 Ad. & El, 42; Beckhain v. 
Drake (1841), 9 M. & W. 79; Humble v. Hunter (1848), 
12 Q. B. 310; Re Edwards, ke p. Chalmors (1872), 42 
L. J. Bey. 2; International Fibre Syndicate v. Dawson 
(1901), 84 L. 'T. 803. Mentd. Rhymney Ry. v. Brecon 
& Merthyr Tydfil Ry. (1900), 83 L. T. 111; Whiteley 
vo. Hilt, (1918] 2 K. B. 808. 

648. Liability of dormant partner.]—-S. & LH. 
were partners in alum works for an indefinite 
period. E.wasa dormant partner. In Jan. 1829, 
it was agreed that the settlement of the partner- 
ship accounts, & all questions concerning the 
respective liabilities, & the mode of winding up 
the affairs, & the manner & time of dissolving the 
partnership, should be referred to an arbitrator ; 
& it was afterwards agreed that S. & E. should 
respectively bid for the plant, utensils, & fixtures, 
& the referee was to declare the highest bidder to 
be the purchaser. In Apr. 1829, S. having been 
declared the highest bidder, became the purchaser, 
& the works were entirely given up to him :—- 
Held: the partnership was then determined, 
although the referee had made no order as to the 
dissolution; & S. had no authority, after that 
time, to bind Ls. by a promissory note. 

It must be taken upon the evidence that the 
partnership was to continue for an indefinite 
period, there being no proof to the contrary, & 
then either party might, at any time, have put 
an end to the partnership by a simple notice to 
his co-partner (PARKE, J.).—HEATH v. SANSOM 
(1832), 4 B. & Ad. 172; 1 Nev. & M. K. B. 104; 
2L. J. K. B. 25; 110 EB. R. 4203 previous pro- 
ceedings (1831), 2 B. & Ad. 291. 

Annotations :— Consd. Sturgeon v. Salmon (1906), 22 T. L. R. 
584. Refd. Emanuel v. Symon, [1907] 1 K. B. 235. 

649. --—— Creditor without knowledge of ex- 
Sue ee v. BERLIN, No. 429, ante. 

650. Receipt of insurance money—For goods 
destroyed while in possession of partnership— 
Policy in name of individual paitner.] — One of 


ent- 


651 i. Contract of service—Whether 
dissolution a breach—Dismissal of ser- 


‘ dissolution. |— 
rant by remaining par'ner.[—An agroe- 


m. Misappropriation by partner after 
AMMOND 2. 


PARTNERSHIP. 


two partners, after the dissolution of the partner- 
ship, received from an insurance office, under a 
poley effected in his own name, the value of goods 

elonging to pltf. which had been deposited with 
the m for the purpose of manufacture, & 
destroyed by fire:—Held: the sum so obtained 
from office was not money had & received by defts. 
to the use of pltf—ARMITAGE v. WINTERBOTTOM 
(1840), 1 Man. & G. 130; 1 Scott, N. BR. 23; 1338 
HK. R. 276. 

651. Contract of service—Whether dissolution 
a breach—Dismissal of servant by remaining 
partner.]—It is questionable whether a dissolution 
of partnership is, per se, a breach of a contract by 
the firm to employ a person in their service, though 
a dismissal by a partner remaining would be 50; 
but even assuming that the dissolution would be 
a breach, yet if the person they have retained 
accepts, upon the dissolution, an agreement with 
a new firm, comprising members of the old partner- 
ship & also new partners, that will be evidence 
to support a plea of exoneration, in an action 
against the members of the old firm on the original 
agreement, even apart from any express agreement 
to cancel it; because there cannot be two co- 
existent agreements by the same person to serve 
different firms, composed of different parties; & 
the second agreement is thus an implied surrender 
of the first.-—Honson v. CownrEy (1858), 27 
L. J. Ex. 205; 6 W. R. 334. 

652. -}] — Defts., a partnership con- 
sisting of four members, agreed to employ pltf. as 
manager of a branch of their business for a certain 
period. Pitf. entered into their service under the 
agreement, but, before the period had expired, 
two of the partners retired, & the business was 
transferred to & carried on by the other two. 
The continuing partners were willing to employ 
pltf. on the same terms as before for the remainder 
of the period, but he declined to serve them. 
In an action for wrongful dismissal :—Held: the 
dissolution of the partnership operated as a wrong- 
ful dismissal of pltf., but he was only entitled to 
nominal damages.— BRACE v. CALDER, [1895] 2 
Q. B. 2538; 64 L. J. Q. B. 582; 72 L. T. 829; 59 
J.P. 6938; 11 T. L. R. 450; 14 2. 478, C. A. 
Annotations :—Refd. Jacger’s Sanitary Woollen System 

Co. vu. Walker (1897), 77 L. T. 180. Mentd. Ogdens v. 

Nelson, Ogdens v. Telford, [1903] 2 K. 3. 287; Midland 

Counties District Bank v. Attwood, [1905] 1 Ch. 357; 

Payzu v. Saunders, [1919] 2 K. LB. 581. 

653. —-—-— Contract for theatrical per- 
formance.]|—A partnership, consisting of defts. & 
another person, carried on the business of music 
hall proprietors under the name of the A. co. 
Pitfs., a troupe of music hall performers, entered 
into a contract with the A. co. to give certain 
performances at the co.’s music hall. Pltfs. had 
no knowledge of the persons of whom the 
co. consisted. After the making of the contract 











o. Partner continuing — business— 
Settlement of firm debts—Blended ac- 
counts.)}—BIRKETT v. McGUIRE, 19 


HEWARD 


ment was entered into between a firm 
& their clerk, whereby the clerk was 
eupagce for five vears at a salary of 
£300 & a percentage on the profits. 
The firm was dissolved by the death 
of one of the partners, & the sur- 
vivin pertnce declined to continue 
the clerk’s services. In an action at 
the clerk’s instance concluding for 
implement. or daumages:—Held: the 
contract being one of personal service 
to the co. was terininated by its dis- 
solution, the dissolution by the partner, 
owing to death, was not a breach of 
contract & therefore pursuer was not 
entitled to damages.—Hory 7. MACE- 
WAN & AULD (1867), 5 Macph. (Ct. of 
Sess.) 814; 39 Sc. Jur. 450.—SCOT. 


(1860), 20 U. C. R. 36; 11 C. P. 261. 
~~ CAN. 


n. Continuing partner indemnified by 
retiring partner.J—Upon a bond by the 
ret partner on a dissolution, con- 
ditioned to save harmless & keep in- 
demnified the continuing partner 
against all actions, charges, damages, 
etc., which might commenced 
against him, or which he ht have 
to pay or become subject or Hable to, 
by reason of the debts of the late 
firm :—Held: the obligee was entftled 
to recover the full amount of judg- 
ments obtained os Sepa him after- 
wards for perners ip debts, though 
he had paid nothing on them.—SmitTH 
ES (1862), 21 U. C. R. 412.— 


C. L. J. 275.—CAN. 


p. Liability of new firm.|}—OsSBORNE 
v. HENDERSON (1889), 18 S. C. R. 698. 


— 


q. ~-—.}—A certain firm was in- 
debted to pltfs. Another firm bearing 
the same namo, but composed of 
different individuals, assumed its Ha- 
bilities, as between itself & the former 
firm, & continued the business, & 
made certain payments to pltfs., & 
also asked for time to pay the balance. 
There was no evidence of any assets 
of the first firm being taken over by 
the sccond :—Held: the above was 
not sufficient to create a new obliga- 
tion as between pltfs. & the new 
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leave his money in the bank after a dissolution of 
the original firm & the constitution of a new one, 
which consists of some of the members of the old 
bank & of other persons, discharge the former 
partners who have gone out, although he receives 
interest regularly from the new firm, gives them no 
notice, & continues to transact business with them 
in the common course, & that for a period of four 
years, & until they become insolvent. Nor are 
those circumstances sufficiently strong to justify 
such a case being left to a jury.— GOUGH v. DAVIES 
& GtBBons (1817), 4 Price, 200; 146 KE. R. 439. 

Anion Dita: David v. Ellice (1825), 7 Dow. & Ry. 


Part IV.—RELATIONS BETWEEN PARTNERS AND THIRD PARTIES. 


& before the time for performance arrived defts.’ 
partner died :—Held: the contract was not of 
such a personal character on the part of the 
partnership as to be put an end to by the death 
of deceased partner, & it could be enforced against 
defts., the surviving partners. — PHILLIPS v. 
ALHAMBRA PALACE Oo., [1901] 1 K. B. 59; 70 
L. J. Q. B. 26; 88 L. T. 431; 49 W. R. 223; 
17 T. L. R. 40; 45 Sol. Jo. 81. 

Annolation ;—Refd. Servais Bouchard v. Prince’s Hall 

Restaurant (1904), 20 T. L. I. 574. 

654. Agreement to serve new firm.| 
HOBSON v. COWLEY, No. 651, arile. 

~--— Apprenticeship.|—Sce MAsTEer & SERVANT, 
Vol. XXXIV., pp. 517, 518, Nos. 4339-4343. . 

655. Agreement by firm to act as creditors’ 
agents—Whether term implied against dissolution.} 
—Pltfs. entered into a contract with defts., who 
carried on business in partnership, whereby the 
latter were appointed sole buying agents for pltfs. 
for a certain district in England, the intention 
being that the whole district should be represented 
by defts. for a period of five years. Pltfs. agreed 
that defts. should retain the agency so long as 
they met their engagements & kept strictly to the 
terms of the engagement for a period of five years, 
& in consideration defts. agreed to act as buying 
agents for the district on the terms stated in the 
agreement, & to accept delivery & pay for a 
minimum quantity of pltfs.’ products during cach 
year of the term. Defts. had the option of renew- 
ing the agreement at its termination. During the 
five years defts. dissolved partnership, & pltfs. 
sued for damages for breaches of the contract 
committed after the dissohition :—~Held: there 
was no implied term in the contract that defts. 
would not dissolve partnership during the term 
& thus disable themselves from carrying out 
the contract, & therefore defts. were not liable.— 
Bovine, Lrp. v. DENT & WILKINSON (1904), 21 
T. L. R. 82. 

Annotation :---Mentd. Lazarus v. Cairn Line of Steamships 

(1912), 106 L. T. 378. 

Contracts of guarantee.|—-Sec GUARANTEE, Vol. 
AXVI., pp. 1738-174, 205-207, Nos. 1306-1311, 
1609-1618, 1619-1622. 

Assignment of leaseholds.|—See LANDLORD & 
TENANT, Vol. XXXI., pp. 375, 376, Nos. 5214- 
o216. 

Estate & other death duties.|—-Sec KsratTe Dury, 
Vol. XXI., pp. 104, 124, Nos. 765, 025. 








657. ——— Acceptance of new firm by creditor-— 
When acceptance inferred.) — A. & HB. being 
partners, A. retires, & B. continues the business, 
having the partnership effects. C., a creditor, 
being told by B. that he must look for payment 
to him alone, draws a bill of exchange on B. for 
his debt. The bill is dishonoured, & C. gives B. 
time to pay. These facts raise a question for the 
jury, whether there was not an agreement between 
B. & C. that C. should accept B. as his sole debtor, 
& should take the bill of exchange from him alone, 
by way of satisfaction for the debt due from both. 
Such an agreement, followed by the receipt of the 
bill from B. would be a good defence by way of 
accord & satisfaction, in an action by C. against 
A. & B. jointly.—Tnompeson v. Percivan (1834), 
5 B. & Ad. 925; 3 Nev. & M. K. B. 167; 3 L. J. 
K. B. 98; 110 EH. It. 10383. 

Annotations :—: Apld. Winter v. Innes (1838), 4 My. & Cr. 
101. Distd. &e Walden, Ex p. Bradbury (1839), 4 Jecac. 
202. Consd. Mills v. Boyd (1842), 6 Jur. 943. Apld. 
Benson v. Hadfield (1844), 4 Hare, 32. Distd. Blair v. 
Bromley (1846), 5 Hare, 542. 1 . Harris v. Farwell 
(1851), 15 Beav. 31. Distd. Je Head, Head v. Head, 
[1893] 3 Ch. 426. Refd. Kirwan v. Kirwan (1834), 4 
Tyr. 491; Hart v. Alexander (1837), 2 M. & W. 484; 
Brown tv. Gordon (1852), 16 Beav. 302; Brinsmead v. 
Locke (1889), 5 T. L. I. 542. Mentd. Wollen v. Smith 
(1839), 9 Ad. & El. 500; Ford v. Beech (1848), 11 Q. B. 
802; Lythv. Ault (1852), 7 Exch. 669, 

658. -——.]—-Where bkpt. deposited 
title deeds with his bankers, to secure future 
advances, &, after a change in the partnership, 
continued for six years the same modc of dealing 
with them, & the same running account :—Held : 
this was a tacit recognition of the deposit of the 
deeds with the new firm upon the same terms as 
with the old.—Re Wortrers, Ha p. OAKES (1841), 
2 Mont. D. & De G. 284; 10 Ll. J. Bey. 693; 5 
Jur. 757. 

659, —-.--— -—--~ ——.]—-4. & K. gave to Q. 
promuisory notes to secure moneys advanced by 
him to them to enable them to carry on the works 
of a railway for which they were contractors. The 
notes were payable at five years from the com- 
pletion of the railway. The moneys advanced 
were carried to the credit of S. & K. in their bank- 
ing account with G. & co., in which firm G. was a 











SUB-SECT. 2.—WHERE NEW FIRM CREATED. 

656. Whether old firm discharged — Creditor 
continuing business with new firm.|—A person 
depositing money with bankers, & taking their 
accountable receipts, does not, by continuing to 





flrm.—CANADIAN BANK OF COMMERCE 
v. MARKS (1890), 19 O. R. 450.—CAN., 

r. Contract not determined.|—Defts. 
contracted to deliver lumber to a firm 
of three partners. Before delivery the 
firm was dissolved, & defts. refused 
to carry out thcir contract. In an 
action brought in the individual 
hames of tho three partners for 
damages for non delivery :—Held : the 
dissolution of the firm was no justifica- 
tion in law for defts.’ refusal to carry 
out their contract.—MCCRANEY vv. 
McCoo. (1890), 19 O. R. 470, affd. 
(1891), 18 A. KR. 217.—GAN. 


PART IV. SECT. 3, SUB-SECT. 2. 


656 i. Whether old finn discharged— 
Creditor continuing business with new 
jirm.)—Where from facts & circuin- 


stances, a creditor is aware of the dis- 
solution of a partnership which is 
debtor to him on open account for 
merchandise, & continues to supply 
merchandise to the business as carried 
on after the dissolution he has no 
claim for puymont of the price as 
against the former partnorship or 
artners thereof as such.—GRANT v, 
ATSUBAYASHI (B. C.) (1922), 70 
ey 553; (1922) 3 W. W. R. 679. 


657i. —-— Acceptance of new firm 

creditor —When acceptance inferred. |] 
—Where there is & change in a firm 
& the agreemont betweon the new & 
the old firm is that the new firm shall 
take ovor the liabilities of the old 
firm, very slight evidence of know- 
ledge & assent on the part of a creditor 


of the old firm will be sufficient to 
substitute a liability of the new firm 
to such creditor for the liability of 
the old firm.—Re GUTHRIE & Co., Kr p. 
BANK OF AUSTRALASIA (1884), 2 
N. Z. L. Rh. 425 (S. C.)—N.Z. 


t. Agreement by new firm to pay 
debts.) —-SEYYANG 0. MANN (1898), 25 
A. R. 179.—CAN. 

a. —~——.]}-~ZAICHKOWSKY 1. BIR- 
KETT & LAMB (Sask.), [1923] 3 D. L. R. 
1087 ; [1923] 2 W. W. R. 868.—CAN, 

b. -——.]—A partner in a manu- 
facturing firm agreed to retire on an 
undertaking by the remaining partners 
to pay him an annuity “‘ during suchs 

eriod as he shall survive,.& they or 

beir successors in tho works & busi- 
ness shall carry on the same.” They 
afterwards sold the whole works to 
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Sect. 3.—Effect of dissolution: Sub-sect. 2. Sect. 4: 
Sub-sect. 1, A. & B.] 


partner. The promissory notes were none of 

them given until after S. & K. had made over their 

business to a co., though some of the advances 
were made before. At the time when the notes 
were given G. stated by letter that he looked to 

S. & K., & knew nothing of the co. in the matter. 

The co. had the bencfit of the advances. More 

than a year afterwards G. applicd to the co. for 

a year’s interest, which the co. paid, & at the 

same time sent to G. & co. a cheque by S. & K. 

for the whole sum remaining to their credit, direct- 

ing G. & co. to place it. to the credit of the co. :— 

Held: having regard to G.’s express repudiation 

of the co. as his debtors, the SubacGusht circum- 

stances were not enough to make them such, & 
he had no right of proof against the estate of the 
co. when wound up.—fe SMITH, Knicutr & Co., 
iz p. GIBSON (1869), 4 Ch. App. 662 ; 38 L. J. Ch. 

673; 20 L. T. 835; 17 W. R. 833, L. JJ. 

660. -| — Although slight evi- 
dence is sufficient in the case of ordinary firms to 
show that creditor who continues his dealings with 
incoming partners accepts the new firm as _ his 
debtors instead of the old firin, yet strict proof will 
be required before it is held that creditor of a co., 
under a special contract, has accepted the liability 
of another co. with which the first is amalgamated. 
—Re KamMIny ENDOWMENT Socrery (1870), 5 
Ch. App. 118; 39 L. J. Ch. 306; 21 L. T. 775; 
18 W. R. 266, L. C. & L. J. 

Annotations :—Mentd. Re Manchester & London Life 
Assce. & Loan Assocn. (1870), 5 Ch. App. 640; Re Medical 
Invalid & Goneral Life Assce. Soc., Spencer’s Case (1870), 
40 L. J. Ch. 455; Re National Provincial Life Assce. 
Soc. (1870), L. R. 9 Eq. 306; Re Times Life Assce. & 


Guarantee Co. (1870), 5 Ch. App. 381; Ke India & 
London Life Assce. (1872), 27 L. T. 191. 


661. -|—An agreement, dated 
Apr. 1, 1891, was entered into between a co. & 
T. W., W. RR. W., & R. J. W., trading as ‘“‘ R. W. 
& Sons,”’ thercinafter called ‘‘ the manufacturers,”’ 
which provided (ier alia) that the co. should pur- 
chase from the manufacturers & from no other 
person or firm all the goods thercin specified which 
the co. might require over & above orders to the 
amount of £10,000 per annum reserved for another 
firm. On Jan. 1, 1893, the firm of R. W. & Sons 
was by the retirement therefrom of R. J. W. 
dissolved, & 'T.. W. & W. R. W. alone continued to 
trade under the style of ‘‘ RK. W. & Sons.’’? The co. 
brought an action against T. W. & W. R. W., 
claiming a declaration that the agreement was 
determined on Jan. 1, 1893, & that the co. were not 
bound thereby since that date. Defts. alleged 
that the co. had had repeated notices of the retire- 
inent of R. J. W., but had nevertheless treated the 
agreement as subsisting between them & the defts. 
until April, 1896, when they first attempted to 
repudiate it; & that the co. had by these acts 
adopted the agreement with defts., & affected a 
novation thereof, if any adoption or novation was 
in fact required :—Held: as the agreement 
required on the part of the manufacturers a certain 
amount of skill, knowledge, & supervision in its 
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eeenamemant 


another firm, who continucd the samo C. 
luanufacture, one of the selling firm 

ding himself to give his whole time 
& attention to the business, as manager 
of the works, for three years :— 
Held: the firm so wequiring the busi- 
less were the successors of the pre- 
vious firm in the sense of the agree- 
ment, & the obligation to pay the 
annuity still continued on the remain- 
ing partners of the previous firm.-— 
ALEXANDER v. CLARK (1862), 24 Dunl. 
(Cho Sess.) 323; 34 Sc. Jur. 161.— 





contri 


stock, & 
debts 





-}~-When the whole estate 
of a going concern is taken over by a 
new per nese Ds the new 
uting no capital, & the 
being continued on the same footing 
us before, the presumption is that the e. 
liabilities are taken over with the 
that the new 
undertakes Hahbility for al 
previously contracted.—HED- 
DLE’S EXECUTRIX v. 
HOURSTON’s TRUSTER (1888), 15 R. 
eon pose) 698; 25 Sc. L. RR. 553. 


PARTNERSHIP. 


erformance, the work agreed to be dune not 

eing capable of being performed by everyone, it 
was clearly of a personal nature, & therefore non- 
assignable, & was determinable at the option of the 
co. on the retirement of R. J. W. ; but, as the co. 
had elected to continue doing business with the 
manufacturers on the terms of the agreement, 
notwithstanding the change in the firm, it must be 
treated as still subsisting & binding. JAEGER 8 
SANITARY WOOLLEN SysTEM Co., Lp. v. WALKER 
& Sons (1897), 77 L. T. 180; 41 Sol. Jo. 695, C. A. 
662 ——- Payment on account by new 

] 
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firm.]—Pltfs. supplied goods to K. & D. who were 
in partnership & they gave pltfs. their acceptance 
for £132, the amount. Before the bill was due 
K. & D. dissolved partnership & gave notice to 
pltfs. with the intimation that K. would carry on 
the business & would reccive & pay the accounts 
due to & from the old firm. Pltis. continued to 
supply K. with goods & he gave them his accept- 
ance for the amount & also paid them several sums 
on account but without any specific appropriation. 
After some months pltfs. sent in their account 
K. beginning on the debit side with the acceptance 
for £132 &, after giving him credit for the sums paid 
showing a balance against K. of £92. After this 
K. paid pltfs. two other sums which, with the sums 
already paid amounted to more than £182. Pitfs. 
having sued K. & D. on their acceptance for £132, 
D. pleaded payment :—Held: pltfs. having sent 
in the statement to K. treating the whole as one 
account, the subsequent payments must be appro- 
priated to the earlier items of the account 3 
consequently the plea was proved.—IL0orER ¥. 
Kray (1875), 1 Q. B. D. 178; 34 L. T. 5745 24 
W. R. 485. 

663. ——— Concurrent Liability of new firm.]— 
In July, 1820, W. advanced to S. & S., then carry- 
ing on business in partnership as brewers, the sum 
of £24,000, & all three executed a deed, by the 
express terms whereof a partnership stock was 
created, in which they had all a joint property ; 
W. however was not to have any definite aliquot 
proportion of the profits, but was to have an 
account of the profits as between themselves, 50 
as to get £2,000 or £2,400 a year, as the case might 
be, out of the clear profits: W.’s naine never 
appeared to the world as a partner :—Held : W. 
was a partner; & the new firm having become 
bkpt. in 1826, creditors of the old firm & creditors 
of the new firm were both entitled to prove against 
the property of the new firm.—Ite STARKIES & 
WHITESIDE, Ex p. CHUCK (1832), 8 Bing. 469 ; 
1 Moo. & S. 615; 1L.J.Ch. 197; 131 E. R. 473. 
An :—Refd. Reynolds v. Bowley (1866), 7 B. & 5. 


664. .|—In 1844, A. lent to C. & co. 
a sum of £4,000, for which he received a promissory 
note payable six months after demand with interest 
at 5 per cent. per annum. Between the date of 
the note & the demand for payment five changes 
in the partnership firm had taken place, by the 
deaths of some & the admission of new partners. 
The partnership was carried on during the whole 
time under the original style of C. & co., & interest 











d. -J—MENZIES’S ‘T'RUSTKES 0. 
BLACH’s TRUSTEES, [1909] S. C. 239; 
artners {| 46 Sc. L. R. 205; 168. L. T. 580.— 
usiness | SCOT. 





.}—~—Tho 
may transfer all the 
ties of the partnershi 
incoming Lebel such transfer 
will be binding as between themselves. 
As regards the transfer of abilities 
the creditors are not bound to accor 
the incoming partners as debtors in 
substitution for the members of the 


outgol partners 
rights & Habili- 
rege ee concern to the 


the trade 
MARWICK & 


Part 1V.—RELATIONS BETWEEN PARTNERS AND THIRD PARTIES. 


at 0 per cent. was duly paid by chequcs drawn by 
the firm of C. & co. & paid by them from time to 
time to <A.’s bankers to his account. In Feb: 
1858, A. required repayment of the £4,000; & 
a correspondence ensued with the then partners 
of the firm, which in effect asked A. to reduce the 
rate of interest from 5 to 4 per cent. & to allow 
the firm to proceed under a deed of inspectorship, 
A. not to demand the principal money for two 
years. A. assented to this arrangement & signed 
the inspectorship deed. At a subsequent period, 
as difficulties arose as to the partnership being 
carried on under the decd, the new partners 
objected to the payment of the interest on the note, 
on the ground that the old partners alone, or their 
estates, were liable to the debt to A. :—Held: 
the effect of the treaty, & the subsequent signature 
by A. of the inspectorship deed, was to make the 
members of the new partnership, as well as the 
old, or their estates, liable to the debt & interest 
to A. according to the terms of the deed of 
inspectorship.—]LONGMORE v. CALVERT (1859), 
32 L. T. O. S. 310. 


SECT. 4.—MORTGAGES. 
SuB-sEecT. 1.—AUTIHORITY TO MorTGAGE 
PARTNERSHIP PROPERTY. 

A. In General. 

Sce Limited Partnerships Act, 1907 (c. 24), s. 6. 

665. Mortgage executed by one partner only—. 
For benefit of firm—Binding on other partner.|— 
Mtge. of a village which was partnership property, 
made by some of the partners for the benefit of 
the firm, held binding on a member of the firm, 
though not executed by him.—JuGG@RHewUNDAS 
KEEKA SHAM v. RAMDAS BrisBOOKUNDAS (1841), 
2 Moo. Ind. App. 487; 18 E. R. 386, P. C. 

666. ——- Purporting to be made by both 
partners—Security binding on firm.]—One of two 
partners procured the discount of a promissory 
note of the firm, on an agreement for a mtge. 
of shares belonging to the firm in certain ships & 
their freight, & of the policies of insurance effected 
by the firm on the shares. A mtge. deed was 
prepared, purporting to be made by both partners, 
but was only executed by one of them. At the 
time of the execution of the deed, one of the ships 
was lost, but this fact was not then known to the 
partics :—Held: the security was binding on the 
firm ; notwithstanding the execution of the deed 
by one partner only, & passed the insurance 
money, although the deed was not registered 
according to the shipping Acts.—Re Boyp, Re 
Witson & VausRK, Kz p. BOSANQUET (1847), De 
G. 432, Ct. of R. 

667. Right of part owner of ship to bind co- 
owners—Ship’s husband—Mortgage of freight.|— 
S. & co. were owners of seven-eighths of an 
American vessel, & ship’s husbands. TT. was the 
Owner of the remaining eighth, & was captain of 
the vessel, which was despatched on a voyage 
to Liverpool. Before the voyage, S. & co. spent 
a large sum in repairs, & for the purpose, as was 





old firm with whom they had con- 
tracted.——PATERSON’S EXECUTORS 1. 


WEBSTER, STEEL & Co. (1882), 1 | 96.—AUS. 
5, C. 350.—S. AF, 

h. Against 
PART IV. SECT. 4, SUB-SECT. 1.—A, | Mtge. with 


: legal owner of 

f. Squatting partnership.) — Tho 
power of a pertier to borrow money ap 
80 as to bind the firm is incidental to | a 
a Bquatting, as it is to b>? a mercantile, 
ee nership.—GLAss TO HIGGINS 
1871), 2 O) R. 28.—AUS. 


partner, 


g. ——. J—WH ITE v. COLONIAL BANK 
OF AUSTRALASIA (1871), 2 V. R. (Kq.) 


anknown partner.J—A 
distress clause, 
roperty of which, at 
the time, he is in possession, & to all 
earance in sole possession, is valid 
aw & in equity against an unknown 
whose oO 
possession, when the mtge. was exe- 
cuted, was as tenant at will.—Mason 
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alleged, of taking up bills which they had accepted 
on account of the repairs, they borrowed a sum of 
money from pltfs., & assigned the freight to them 
by way of security. On the arrival of the vessel 
in Liverpool, pltis. obtained an injunction to 
prevent T. from receiving the freight :—Held: 
a& part owner who is ship’s husband has not the 
right as against other part owners of making an 
assignment of the whole freight to secure moncys 
advanced to him, the legal right to receive the 
freight was in the captain, & in the absence of 
any sufficient allegation & proof that he was 
about to misapply it, the injunction ought not 
to have been granted.—GuION v. TRASK (1860), 
1 De G. F, & J. 373; 29 L. J. Ch. 337; 1 L. T. 
469; 6 Jur. N.S. 185; 8 W. RB. 266; 45 KH. RR. 
403, L. JJ. 


B. For What Purposes. 


Sce Partnership Act, 1890 (c. 39), s. 5. 

668. Not to secure personal debt.| — Assign- 
ment by one partner of joint property to secure 
his separate debt, must be subject to the joint 
debts.—YouNG v. KEIGHULY (1808), 15 Ves. 557 ; 
33 E. R. 865; subsequent proceedings (1809), 16 
Ves. 348, L. C. 

Annotation :—Refd. Ive Douglas, lic p. Greener, Re Sane, 

fx p. Snowball (1872), 26 L. T. 295. 

669. .|—Partnership property cannot, as 
against the partners, be pledged as a security for 
the private debts of a member of the firm.-— 
WILKINSON v. EYKYN (1866), 14 L. T. 158; 14 
W. RR. 470. 

670. ——— Property known to be partnership 
property.|—C. & B., tenants in common in fee, in 
equal shares, of a messuage & premises, entered 
into partnership, & it was agreed by the arts. that 
this property should be partnership assets; & 
it became the place where the business of the firm 
was carried on. After this B. made a legal mtge. 
in fee of one moiety to secure his private debt to 
a person who knew that the property was the 
place of business of the firm. Some years after- 
wards B. absconded, & C. was obliged to pay the 
debts of the firm, all of which had been contracted 
since the mtge., & a large balance thus became 
due to him:—Held: as the mtgee., when he 
took his security, knew that the firm was In posses- 
sion of the property, he had constructive notice 
of the title of the partnership, & his claim must be 
postponed to that of C.; & the circumstance of 
the debts paid by C. having been incurred since 
the mtge. did not affect the case.—CAVANDER v. 
BULTEEL (1873), 9 Ch. App. 79; 43 L. J. Ch. 370 ; 
29 L. T. 710; 38 J. P. 213; 22 W. R. 177, L. JJ. 
mercer :—~ Refd. He Bourno, Bourne v. Bourne, [1906] 1 





671. For objects of partnership.|—BUTCHART v. 
DRESSER, No. 677, post. 

672. Mortgage of trade fixtures.|—-A., who 
was a partner with B., deposited with their bankers, 
the deeds of a freehold cotton mill belonging to A., 
as a security for advances made by the bankers for 
the use of the firm of A. & B.; & in the memo- 
randum of deposit it was stated, that the buildings 
were insured for £2,000 & ‘“‘ the machinery, ctc., 





». PARKER (1869), 16 Gr. 230.—CAN. 


PART IV. SECT. 4, SUB-SECT. 1.—-B. 

k. For objects of partnership.|—One 
partner of a firm authorised the other 
to obtain an indorser, in order to raise 
money from a b :—Held; if ex- 
press authority was required this em- 
powered the partner to mortgage all 
the stock-in-trade of the firm to 
secure such indorser.-—-PATERSON Uv. 
pauanen (1876), 39 U. GC... 371.— 


by the 


y claim the 
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for £2,000 more’’; a steam engine & other 

machinery having been, previous to the deposit, 

erected by A. & B. for the purposes of their trade. 

A. & B. continued in possession of the premises, 

with all the machinery, up to the period of their 

bkpcy. :—Held: the bankers had a lien on the 
steam engine & machinery, as well as on the 
building.—Re OavEN, Ka p. Loyp (1834), 3 Deac. 

& Ch. 765; 1 Mont. & A. 494; 3 L. J. Bey. 108, 

Ct. of R. 

Annotations :-—Refd. Re Maberly, Ex p. Belcher (1835), 4 
Deac. & Ch. 703; Ae M‘Neill, Lz p. Broadwood (1841), 1 
Mont. D. & De G. 631. 

673. Mortgage of ship.|—A. & B. being 
in partnership & joint owners of a ship, A. 
requested C. & D. to accept two bills, amounting 
together to £2,600 on the security of the ship, 
which they agreed to do, & A. accordingly executed 
a bill of sale to them & the ship was registered in 
their names, A. agreeing that they might sell 
the ship, & indemnify themselves out of the pro- 
ceeds, if he neglected to provide for the bills when 
due. A. became bkpt., & the bills were paid by 
C. & D., who thereupon assumed the ownership 
of the ship, writing specific directions to the 
captain in command of her at the Cape, as to pro- 
curing intermediate & homeward freight, & for 
his general govt. in the prosecution of a voyage to 
various parts of the Indian seas, & back to 
London; & these directions were from time to 
time renewed. The ship, on her arrival, became 
lessened in value, & C. & DD. had been put to 
expense in her necessary disburscments :—Held : 
(1) C. & D. were not to be considered as mtgees., 
but as absolute owners of the ship ; (2) the ship’s 
expenses, therefore, after they assumed such owner- 
ship, must fallonthem ; & they could only prove for 
the balance of the £2,600 after deducting the value 
of the ship at the time they first took on themselves 
to act as owners; (3) the ship, being the partner- 
ship property of A. & B., & registered in the name 
of the partnership firm, was within 3 & 4 Will. 4, 
c. 55, 8. 32, & A. had therefore a right to deal 
with her as with any other partnership property, 
& consequently could sell or mtge. her, without 
a power of attorney from his partner B.-—--Re 
LITHERLAND, Ea p. HOWDEN (1842), 2 Mont. D. 
& De G. 574; 11 L. J. Bey. 19, Ct. of R. 

674. Mortgage of freight.) — Gurion v. 
TRASK, No. 667, ante. 

675. Necessity for power of attorney — 
From other partner.|—Re LitHERLAND, Ex p. 
HOwWDEN, No. 673, ante. 











C. Duration of Authority. 

See Partnership Act, 1890 (c. 39), s. 38. 

676. Right of continuing or surviving partner— 
To mortgage partnership property—To secure 
partnership debt.|—The legal maxim ‘‘ jus accre- 
scendi inter mercatores locum non habet” applies 
to prevent a right of survivorship in partnership 
chattels. The rule applies to manufacturers as 
well as merchants. 

At law, the ‘ jus disponendi”’ does not give the 
surviving partner the power to dispose of such part 
of the property of deceased partner as would 
rightly go to his exor., by way of mtge. for the 
payment or in satisfaction of the debts of the 

artnership.— BUCKLEY v. BARBER (1851), 6 

dxch. 164; 20 L. J. Ex. 114; 161. T. 0. S. 463; 
15 Jur. 63; 155 E. R. 498. 

_ 677, —— —— ———.]—(1) After the dissolu- 
tion of a partnership between two sharebrokers 
one of them deposited with the bankers of the firm 


PARTNERSHIP. 


shares contracted to be purchased by the firm 
before dissolution with power to sell the shares 
in order to raise the requisite funds to complete 
the purchase :——Held: the power of sale was not 
an unauthorised delegation of the powers of a 
member of a dissolved firm but was valid & 
effectual. The authority of a partner continues 
after a dissolution for all purposes of winding up 
& if it be unduly exercised the remedy is by 
applying to the ct. for the appointment of a 
receiver. 
(2) That a partner has during the partnership 
power to pledge the partnership assets for partner- 
ship purposes cannot be denied (TURNER, L.J.).— 
BUTCHART v. DRESSER (1853), 4 De G. M. & G. 
542; 10 Hare, 453; 43 KW. R. 619; affy. 8. C. sub 
nom. BUTCHART v. DRESSER, BUTCHART v. TEMPEST, 
1 W. R. 178, L. JJ.3 subsequent procecdings 
(1854), Kay, App. xxvii. 
Annotution :—As to (1) Folld. Re Clough, Bradford Com- 
mercial Banking Co. v. Cure (1885), 31 Ch. D, 324. 


678. —-— .|—-By a deed executed on 
a dissolution of partnership in 1825, reciting that 
it was thereby intended finally to settle all disputes 
& controversies between the partners, the retiring 
partner agreed to assign his interest in the partner- 
ship property to the continuing partner, subject 
to the payment of the former’s share in the partner- 
ship debts, & the continuing partner agreed to 
enter into a covenant to pay the partnership debts, 
& indemnify the outgoing partner against them. 
In 1831, a policy of assurance, part of the partner- 
ship assets, was assigned by the continuing 
partner to a mtgee., with notice of the deed of 
dissolution. ‘The retiring partner died, & the 
continuing partner became bkpt., whereupon 
partnership debts left unpaid by him were proved 
in a suit for the administration of the estate of 
deceased partner :—Held: (1) on the true con- 
struction of the whole deed, a lien was not in- 
tended to be created on the policy in respect of 
the unpaid partnership debts ; (2) if it had been, 
still the mtgee. of the policy from _the surviving 
partner was not: bound to see to the application 
of the mtge. money, & was justified in supposing 
that it would be properly applied.—He LANG- 
MEAD’S TRUSTS (1855), 7 De G. M. & G. 353; 3 
Kiq. Rep. 913; 24 L. J. Ch. 589; 25 L. T. O. S. 
250; 1 Jur. N.S. 1058; 3 W. R. 602; 44 EK. RK. 
138, L. JJ. 


Annotations :— Apld. Re Bourne, Bourne v. Bourne, [1906] 
1 Ch. 113. Mentd. Power v. Banks, [1901] 2 Ch. 487. 


679. ——- —-— .|}—The surviving partner 
can give a valid charge on property of the partner- 
ship, by way of security for a debt incurred by the 
partners during the life of deceased partner.— 
fe CLOUGH, BRADFORD COMMERCIAL BANKING 
Co. v. CURE (1885), 31 Ch. D. 324; 55 L. J. Ch. 
77; 53 L. T. 716; 34 W. R. 06; 2T. L. R. 75. 
sical :—Folld. Re Bourne, Bourne v. Bourne, [1906] 2 











680. ——- —-—- —---.!|—-A surviving partner, 
for the purpose of winding up the partnership 
affairs may continue the business & may mortgage 
the partnership property, whether real or personal 
to secure a partnership debt. 

A surviving partner carried on the business in 
the partnership name & continued the partnership 
banking account which was overdrawn at the 
death of deceased partner & remained overdrawn 
until the final winding up of the business. After 
paying certain moneys into this account & drawing 
certain moneys out, he deposited with the bank 
the title deeds of certain partnership real estate 
to secure the overdraft :—Held: in the absence 
of evidence to the contrary, the bank were entitled 
to assume that the dealings with the account 
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were for the purpose of winding up the partnership, 
& their mtge. was a valid security & took priority 
over the lien of deceased partner’s exors., on the 
surplus assets for his share in the partnership.— 
Re BOURNE, BOURNE v. BOURNE, [1906] 2 Ch. 427 ; 
75 L. J. Ch. 779; 95 L. T. 1381; 54 W. R. 559; 
50 Sol. Jo. 575, C. A. 


SUB-SECT. 2.—EFFECT OF CHANGE IN FIRM. 


681. Legal mortgage to three  partners— 
Changed to equitable mortgage to four.]|—Bkpt. 
kept an account with A., B. & C., bankers, who 
afterwards took into partnership C.’s son; after 
which bkpt. executed a legal mortgage to A. & 
B. & C. for securing the repayment of a loan of 
£6,000. Subsequently bkpt. wrote a_ letter 
addressed ‘‘To Messrs. A., B. & C.”’ authorising 
them to consider all the securities they then held 
‘as responsible for any advances you have, or 
may make to the bkpt.,’”’ etc. :—Held : this letter 
must be taken to have been addressed by bkpt. 
to the four partners, & amounted to an equitable 
mtge. to the four of the previous Iegal mtge. to 
the three, operating as a security for all the 
advances made either by the three or the four 
partners.-—e BoRRON, Ex p. PARR (1835), 4 Deac. 
& Ch. 426, Ct. of R. 

682. Legal mortgage by three  partners— 
Property belonging to one partner—Death of 
owner.|— ROYAL BANK OF SCOTLAND v. CHRISTIE, 
No. 1829, post. 

683. Separate debt converted into joint.|— 
A parol agreement is sufficient to convert a 
separate into a joint debt, such an agreement 
not being ‘‘a promise to answer the debt of 
another ’’ within Stat. Frauds, but the creation 
of a new debt in consideration of the former being 
extinguished. 

Where A. was a creditor of B. & B. &C. entered 
into partnership & by verbal agreement among 
the parties A. was treated as the creditor of B. & 
C., such an agreement was held not to be affected 
by the Stat. Frauds & B. & C. having subsequently 
become bkpts. A. was permitted to prove against 
the joint estate.—Re LENDON & LENDON, Ex p. 
LANE (1846), De G. 300; 16 L. J. Bey. 43 7 
L. T. O.S. 118; 10 Jur. 382, Ct. of R. 

Equitable mortgage by deposit.] -— See Morr- 
GAGE, Vol. XXXV., pp. 260, 261, Nos. 189-200. 


SuUB-SECT. 3.—MORTGAGE OF SEPARATE 
PROPERTY OF PARTNER. 


684. Mortgage to secure personal debt—-Whether 
security for partnership debt.|——A deposit of 
private deeds by one partner made under a written 
agreement to secure payments made for him, 
will cover payments made on behalf of the firm, 
if there be evidence that the deposit was really 
made in respect of the partnership debts.— 
CHUCK v. FREEN (1828), Mood. & M. 259, N. P. 
Aneolation :—Distd. City Bank Case (1861), 3 De G. F. & J. 


PART IV. SECT. 4, SUB-SECT. 3. 


1. Mortgage to secure partnership 
debt.}—One partner of a firm gave as 
security for half of the partnership 
indebtedness a mtge. on his separate 
real estate; the other partner gave an m. 
indorsed note for the remaining portion 
of the debt. Subsequently payments 
were made to the creditor on account 
of the joint debt, which he credited on 
the note, iming to hold the mtge. 
for the entire balance :—Held:; an 
assignee of the mtgor. was cntitled to 





have one-half of all sums which had 
been paid out of the 
on account of the debt credite 
mtge. security.—MOORE v. RIDDELL 


-+—Where a mtge. bond has 
been passed by one member of a firm 
in his own name, 

cating property regis 
though the consideration given for the 
bond had been advanced to the firm, 
& the estate of the firm & the separate 
estate of the partner were both placed 
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.|—M., the senior partner of 
M. & L., was the owner of certain railway shares, 
which he deposited with a bank where the firm 
had a joint account, & where he also had a separate 
account. The deposit was accompanied with a 
written memorandum, that the shares were to 
be held as a collateral security for a promissory 
note of his own which had been discounted by 
the bank, or for any other sum or sums of money 
in which he might thereafter become indebted 
to them; & he thereby empowered the bank to 
sell the shares should the promissory note, or any 
other advance, not be regularly paid at maturity. 
The shares subsequently became the property of 
the firm. M. & L. became bkpt. On their 
bkpcy. there was a large sum due from them to 
the bank which was unsecured :—Held: the bank 
were not entitled to hold & retain the shares as 
security for the debt due from bkpts. jointly.— 
Re LAURENCE & MORTIMORE, Ha p. M‘KENNA, 
Ciry BANK CASE (1861), 3 De G. F. & J. 629; 
30 L. J. Bey. 20; 7 Jur. N. S. 588; 9 W. R. 
490; 45 Kk. R. 1022; sub nom. Ite STREATFELLD, 
LAWRENCE & Co., Ex p. MACKENNA, CiTY BANK 
Cask, 4 L. T. 164, L. C. & L. JJ. 

Annotation :—Mentd. Re Bentham Mills Spinning Co. (1879), 

11 Ch. D. 900. 

686. Mortgage to secure partnership debt— 
Creditor may prove against joint estate—& retain 
security.|—One of three partners deposits with a 
joint creditor a bond belonging to himself, to 
secure the partnership debt :—WHeld: on the 
bkpcy. of the partners, the creditor could prove 
the amount of his debt against the joint estate, 
without giving up the bond.—He Rivar, Fax p. 
HALLIFAX (1842), 2 Mont. D. & De G. 544, Ct. of R. 

687. Mortgage of partnership premises— What 
passes to mortgagee—Trade fixtures.|—A. & B. 
were in partnership as iron merchants; the free- 
hold of the premises in which the partnership 
was carried on belonged to A. A. executed a 
mtge. of the freehold to C. Subsequently A. & 
B. for the purposes of the partnership business, 
put up certain machinery & fixtures, which were 
affixed to the freehold :—Held: they passed to 
the mtgee.—CULLWICK v. SWINDELL (1866), I. R. 
3 Eq. 249; 36 L. J. Ch. 173; 31 J. P. 2283 15 
W. R. 216. 

Annotations :-—Consd. Sanders v. Davis (1885), 15 Q. B. D. 

218. Refd. Gough v. Wood, [1894] <Q. B. 713. Mentd. 

Climic v. Wood (1868), L. R. 3 Exch. 257 ; Longbottom v, 


Berry (1869), L. Rh. 5 Q. B. 123; HKegbie v. Fenwick, 
Ienwick v. Begbie (1871), 8 Ch. App. 1075, n. 








SUB-SECT. 4.—MORTGAGE OF SHARE IN 
PARTNERSHIP. 


688. Effect of mortgage of share—No interest 
in partnership effects conveyed.|—— BENTLEY v. 
Batss, No. 1826, post. 

689. Rights of mortgagee—Effect of dissolution 
—Bankruptcy of continuing partner—Though 
separate collateral security substituted.] — The 
right of an equitable mtgee. of partnership pro- 
perty is not varied by a subsequent dissolution 


under sequestration, the holder of the 
assets mtge. bond was held entitled to prove 
on the’ the bond on the separate estate of the 
partner, in competition with the private 
creditors. — BENJAMIN v. BENJAMIN 
(1881), 1 E. D. C. 274.—S. AF. 


PART IV. SECT. 4, SUB-SECT. 4. 


n. Hffect of mortgage of share.|}— 
PALMER v. THOMPSON (1879), Q. B. & 
KF. 182.—N.Z. 


artnershi 


ecially hypothe- 
red in his name, 


0. ——.}—CARTER & SON vw. A hella 
(1898), 17 N. Z. L. R. 374.—N.Z. 
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of partnership between the mtgors., & a bkpcy. 
of the continuing partner, notwithstanding there 
had been the substitution of a separate collateral 
security, for a joint collateral security, given 
before the dissolution.—Re DrapEr, Ex p. Boots 
al 2 Deac. & Ch. 59; 11. J. Bey. 81, Ct. 
oO 


690. ——— Account from date of dissolution— 
Mortgage by joint lessee.|—BENTLEY v. LBATEs, 
No. 1326, post. 

691. Account of interest in partner- 
ship from date of possession.]|—When a partner 
mortgages his share in the partnership, & the 
mtgee. brings an action to realise his mtge., the 
proper order is to direct an account of what the 
mtgor.’s interest in the partnership was at the date 
when the mtgee. proceeded to take possession 
under his mtgee., 1.e., at the date of the writ; 
but if a dissolution of the partnership has pre- 
viously taken place, the date of the dissolution 
is the date at which the account is to be taken. 

-WHETIHAM v. DAVEY (1885), 30 Ch. D. 574; | 
53 LL. T. 501; 33 W. R. 925. 

scoll, [1901] 1 Ch. 294. | 


692. --—-— Partnership Act, 1890 (c. 39), 
s. 31.|—The mtgec. or assignee of a share in a 
partnership is not bound by a sale subsequently 
made of the share by the mtgor. partner to his 
co-partners on a dissolution or by any agreement 
then made between the partners themselves pur- 
porting to alter the amount or value of the share 
as fixed by the arts. So long as the partnership 
continues, the mtgee. or assignee is precluded by 
above sect., sub-sect. 1, from interfering in the 
management or administration of the partnership 
or requiring accounts or inspecting the books, & 
he must accept the accounts of profits agreed to 
by the partners ; but immediately upon a dissolu- 
tion he becomes entitled, under sub-sect. 2, to 
have an account taken, as from the date of the 
dissolution, for the purpose of ascertaining & 
receiving the actual share of the mtgor. in the 
partnership assets, quite irrespective of any deal- 
ing with such share as between themselves. 

One of two partners who were carrying on a 
business under a partnership decd mortgaged his 
share with the knowledge of his co-partner, & 
atterwards, without the mtgee.’s consent, agreed 
to a dissolution on the terms that he should sell 
his share to his co-partner for a sum which was 
less than the amount of the mtge. debt :----Held : 
the agreement was not binding upon the mtgee., 
& he was entitled, under above sect., sub-sect. 1, 
to an account, as from the date of the dissolution, 
for ascertaining the actual share of the mtgor.- 
partner in the partnership assets, & to payment 
of the amount of the share when so ascertained. 
—-WatTtTs v. Driscoin, [1901] 1 Ch. 294; 70 
Ju. J. Ch. 157; 84 L. T. 973; 49 W. R. 146; 17 
T. L. R. 1013; 45 Sol. Jo. 98, C. A. 

693. .|-—A partnership deed 
between three partners contained a power for any 
two partners by notice to determine the partner- 
ship so far as the third partner was concerned if 
he did not keep up his capital. It also contained 
a clause providing for arbn. in the usual way ‘ if 
any difference shall arise between the said partners 
or between one or more of them & the exors. or 
administrators of the others or other of them or 
between their respective exors., or adminis- 
trators.’’ Two of the partners had given notice 
to the third, & it was admitted that the partner- 
ship had been dctcrmined so far as he was con- 
cerned. Before this determination the outgoing 
partner had mortgaged his share. Questions had 




















PARTNERSHIP. 


arisen as to the right of the continuing partners 
to purchase the outgoing partner’s share & the 
amount of his interest in the goodwill, which 
depended on the construction of the partnership 
deed. The continuing partners gave notice to 
the outgoing partner that they had appointed 
an arbitrator & requiring him to do the same. 
He did this, & the arbitrators agreed on an umpire, 
but nothing more had been done in the arbn. 
The mtgees. brought this action against all three 
partners for an account of the outgoing partner’s 
share from the date of dissolution. The con- 
tinuing partners moved for a stay of proceedings 
under Arbitration Act, 1889 (c. 49), s. 4:—Held: 
(1) the right of the mtgees. to an account was. 
an independent right, given by the Partnership 
Act, 1890 (c. 39), & not depending upon the 
partnership deed; (2) the arbn. clause not 
including in terms persons claiming under the 
partners, the mtgees. were not bound by the 
clause & would not be bound by any account 
taken in the arbn., & therefore their action for 
an account could not be stayed.—BONNIN_ v 


daw LL. (UO. 
Beh aca :—Gencrally, Mentd. Rowe v. Crossley (1912), 108 
694. ——— Equitable mortgagee of share in 


mining partnership — Foreclosure not sale.] — 

Foreclosure, & not sale, is the remedy of an equit- 

able mtgee. of a share ina mining partnership.— 

REDMAYNE v. Forsren (1866), L. R. 2 Eq. 467 ; 

35 Beav. 529; 35 L. J. Ch. 847; 14 W. RB. 825; 

55 EK. R. 1002. 

Annotations :—Consd. Whetham v. Davey (1885), 30 Ch. D. 
574. Refd. Cavander v. Bulteel (1873), 28 L. T. 620. 
695. Priority of debt to partnership—Over mort- 

gage debt—Where mortgagor partner bankrupt.|— 

Where a lease of mines is taken by six persons, 

for the purpose of working them in partnership, 

& the managing partner becomes, in the course 

of such management, indebted to the concern, 

his interest in the partnership is in the first place 
applicable to satisfy his debt to the concern.— 

FEREDAY v. WIGHTWICK (1829), 1 Russ. & M. 

45; Taml. 250; 38 KE. R. 18. 

Annotations :—Consd. Darby v. Darby (1856), 3 Drew. 495. 

fd. Phillips v. Phillips (1832), 1 My. & K. 649; Randall 
v. Randall (1835), 7 Sim. 271; Dale v. Hamilton (1846), 5 
Hare, 369; Rickotts v. Bennett (1847), 4 C. B. 686. 


Mentd. Ferguson v. Sprang (1834), 3 Nev. & M. K. B. 665 ; 
Chillingworth v. Chillingworth (1837), 8 Sim. 404. 


696. Constructive notice of mortgagee 
——-Mortgage of real estate of partnership.|— 
CAVANDER Vv. BULTEEL, No. 670, ante. 

697. Whether mortgagee bound by equities 
between partners—Subsequent sale to co-partner 
on dissolution—Agreement altering value of share 
as fixed by article.|-WatTTs v. DRISCOLL, No. 692, 
ante. 

698. Agreement entitling to salaries.|— 
Three partners were carrying on business under 
the terms of a deed which provided that they 
should be entitled to the profits in equal shares, 
but contained no affirmative clause defining the 
duties of the partners, nor any provision for the 
payment of a salary to any partner. By a settle- 
ment made in 1889 one of the partners charged 
his share in the undertaking with payment to 
trustees of £10,000, & interest, & also covenanted 
to pay to them all the rest of his share of the profits 
after making certain payments. Subsequently to 
the date of this settlement the partners came to 
an agreement under which, in consideration of 
their doing more work for the business, they 
received salaries. It was proved that this was 
done bond fide, & that the partners did work for 
their salaries :—Held: payment of the salaries 
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was part of the “management or administra- 
tion’’ of the business within Partnership Act, 
1890 (c. 39), s. 31, & was binding on the assignees 
under the settlement.—Re GARWOOD’s TRUSTS, 
GARWOOD v. PAYNTER, [1903] 1 Ch. 2386; 72 
L. J. Ch. 208; 51 W. R. 185; 47 Sol. Jo. 147. 

——.|—-See CHOSES IN AcTION, Vol. VIII., 
pp. 490, 491, Nos. 578, 587. 


SuB-sEecT. 5.—MORTGAGE TO PARTNERSIIP. 

699. Sale by one partner—Under power in 
mortgage—-Not binding on co-partners or mort- 
gagor.|—Where a mtge. in the ordinary form is 
made to partners in trade to secure a partnership 
debt one of such partners takes no authority to 
bind the others or the mtgor. by a sale under the 
power in the mtge. ; & if a person to whom he has 
contracted to sell the property expend money in 
repairs on the faith of such contract the money 
so expended cannot be recovered from the firm. 
—WARR v. JONES (1876), 24 W. R. 695. 


Sect. 5.—PLEDGE OF PARTNERSHIP 
PROPERTY. 
700. Whether pledge binding on other partners 
—Made without consent.|—SnIRREFF v. WILKS, 
ee Ae ante. 








-|— If this were distinctly the 
case of a pledging by one partner of a partnership 
security for his own separate debt without the 
authority of the other partner ... we should 
have no hesitation to pronounce a bill drawn & 
indorsed under such circumstances void (LORD 
ELLENBOROUGH, C..J.).—RiIDLKyY v. TAYLOR (1810), 
13 Hast, 175; 104 E.R. 336. 

Annotations :—Consd. Ez p. Bushell (1844), 3 Mont. D. & 
De_G. 615; Leverson v. Lane (1862), 13 C.N. B. 8. 278. 
Refd. Lloyd v. Ashby (1825), 20. & P. 138; Frankland v. 

M‘Gusty (1830), 1 Knapp, 274; Wintle v. Crowther 
831), 1 Cr. & J. 316; Re Riches & Marshall’s Trust 

Deed, Kx p. Darlington, cte. Banking Co. (1865), 4 

G. J. & Sm. 581. 








702. -|—WILKINSON v. EYkyYN, No. 
669, ante. 
703. ——— Pledgee without notice that 





property joint—Absence of fraud.|-—A pledge by 
one partner of partnership property will bind his 
co-partners, although the pledge is made without 
their privity & consent, provided the pledgee had 
no notice that the property was joint property, 
& there be no fraud in the transaction.—RABA 
v. RYLAND (1819), Gow, 182, N. P. 


Annotations :—Apld. Reid v. Hollinshead (1825), 4 B. & C. 
867. Refd. Williams v. Barton (1825), 3 Bing. 139. 


704. ———- —-- ——- ——--.]—_In the absence of 
collusion & fraud, one partner may pledge joint 
property so as to bind his co-partner, although 
the latter is ignorant of the pledge.—TUPPER v. 
HAYTHORNE (1815), Gow, 135. 
fr nenct :—Apld, Reid ». Hollinshead (1825), 4 B. & C. 





705. —— ———- ——- ———.]— REID v. HOLLINS- 
HEAD, No. 62, anle. 
706. ——- -—-—- —— .] -— Re ACRAMAN, 


Hz p. BUSHELL (1844), 3 Mont. D. & De G. 615; 

3L. T. O. S. 264; 8 Jur. 937, Ct. of R. 

Annotation :—Refd. Re Riches & Marshall’s Trust Deed, 
ae P. Darlington, ete. Banking Co. (1865), 4 De G. J. & 


PART IV. SECT. 5. 


702 1. Whether pledge binding on 
other partners. |—HAARHOFF v. CAPE OF 


for the pu 
Goop Hort Bank, 4 4. C. 304.— 
S. AF. 


p. Partner entrusted with goods-——For 
purposes of sale.}—A partner entrusted 
Gath possession of goods of his firm 
ose of sale may, either as 
artner in the business or as factor for 
he firm, pledge them for advances 
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707. ——- ——— Balance at bank—As security 
for advance to third persons.| —B., a partner in the 
firm of B., M., & cu., opened an account with 
certain bankers in the partnership name. 3B. was 
one of the comrs. under an Act of Parliament for 
paving, etc., a township, who also had an account 
at the same bank, & were considerably in advance. 
The comrs. being desirous of a further advance, 
the manager of the bank wrote to B., offering to 
make it, on condition that he would not withdraw 
an equal amount of his account. LB. wrote in 
reply, that he wished to have £5,000 advanced on 
those terms, adding, ‘‘ I undertake not to remove 
my funds to the extent of this extra advance, until 
the same is repaid by the comrs.”’ 

The bank made the advance, & subsequently 
there was a balance on B.’s account of £4,876: the 
extra advance not having been paid :—Held: 
assuming that this was a partnership account, B., 
M., & co. could not recover the balance as money 
received for their use; & this defence was avail- 
able under the general issue.—BROWNRIGG v. RAE 
(1850), 5 Exch. 489; 15 1. T. O.S. 233; 155 EB. R. 
214. 

708. ——— Knowledge of lender.] —I cannot 

accede to [the principle] that if a partner for his 

own accommodation pledges the partnership as 
the money comes to the account of the single 

partner only, the partnership is not bound. I 

agree, if it is manifest to the persons advancing 

money, that it is upon the separate account, & 
so that it is against good faith that he should 
pledge the partnership, then they should show that 
he had authority to bind the partnership (LORD 

ELDON, C.).—Ea p. BoNBoNnuvs (1803), 8 Ves. 540 ; 

32 In. R. 465, L. C. 

Annotations :—Consd. Leverson v. Lane (1862), 13 C. B. N.S. 
278. Refd. Mx p. Wenslay (1813), 2 Ves. & B. 254; 
ite Barrow, Ex p. Moult (1832), Mont. 321; Ae Acraman, 
Ke p. Bushell (1844), 3 Mont. D. & De G. 6153 Re Deane & 
Youle, Ex p. Goldsmid & King (1857), 1 De G. & J. 257; 
Re Niches & Marshall’s Trust Deed, Ax p. Darlington, etc. 
Banking Co. (1865), 4 De G, J. & Sm. 581. 

709. Contract with government.|— 
One of several partners in a contract with govt. 
cannot pledge goods consigned to him by another 
partner for the purpose of performing the contract. 
—SNAITH v. BURRIDGE (1812), 4 Taunt. 684; 128 
EK. R. 499. 

Ansan :—Refd. Hoilbut v. Nevill (1870), 39 L. J.C. P. 


710. Pledge for partnership purposes.|— 
ButciaArt v. DRESSER, No. 677, ante. 

711. Right of pledgee to recover loss on advance 
—Against partner subsequently discovered. |— 
A. & B. trading under the firm of A. & co. agreed 
with C. to purchase coffee on a joint account, A. 
& co. to have the management of it. A. & co. 
purchased the coffee, & O. paid them for his share. 
A. & co. without the consent of C. deposited the 
coffee with D., who advanced money on it, & 
being ignorant that C. was concerned in it, debited 
A. & co. with the advance. The coffee was sold 
ata loss. A commission issued against A. & B. & 
another against C.:—Held: D. entitled to prove 
his balance beyond the proceeds, against the 
estate of C., as well as against the estate of A. & B. 
Re Hurcninson, Ex p. GELLAR (1812), 1 Rose, 
297, L. C. 

712. Right of lien on partnership property— 
Valid for partnership debt only.|—Three firms, A., 
B. & C., purchased corn in America, in which 














made to him Pe eo De 


q. Partner having authority to borrow 
money.}—Power to borrow money 
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Sect. 6.—Pledge of parinership property. Sect. 6: 
Sub-sect. 1, A.] 


purchases they were jointly interested; part was 
remitted to England; the bills of lading thereof, 
being indorsed in blank, were put into the hands 
of C. on account of the three firms. C. consigned 
such part to defts. for sale by them, who sold the 
same, & realised a net sum of £8,960 108. 7d. C. 
previously to this consignment, had made other 
large consignments of corn for sale to them, being 
partly corn which they held as factors, & partly 
corn belonging to themselves. These cargos 80 
consigned were sold by defts., who received their 
roceeds. C. drew upon defts., who accepted the 
bills & duly paid the same. The whole so paid 
exceeded the sum realised by sale of all the cargos 
consigned, including that which produced the 
£8,960 108. 7d. Defts. having claimed a lien on 
this latter sum :—Held: there was no contract, 
express or implied, giving them any further lien, 
&, therefore, when all demands on the three firms 
jointly had been satisfied, those firms had a right 
to the proceeds, notwithstanding any separate 
debt due from any one of the consigning firms. 

C. as managing partner, had a full right to deal 
with the partnership property in the ordinary 
course of trade. They had, therefore, a full right 
to consign it to defts., & thereby to give them a 
general lien on it against the consignee, that is to 
say, for all demands they might have jointly 
against the three consigning firms, but ccrtainly 
not for a demand which they might have against 
any one of those firms separately. Any contract 
by C. to make the joint property a security for 
their separate debt, would have been a palpable 
fraud on their partners. (C. as agents of the three 
firms, consigned the joint cargos for sale. Defts. 
effected the sales, & received the proceeds. Out 
of these proceeds they had a right to retain the 
amount of everything due to them from the 
consignors—that is to say, from the three firms.— 
but they had no further right (per Cunr.).—DEN- 
NISTOUN v. YOUNG (1850), 15 L. T.. O. S. 346. 

713. Money borrowed on bond-——Whether mort- 
gagor of share of partnership.|—A., B., C. & D. 
joined in a partnership to work a fulling mill. 
Money was subscribed by all the partners, with 
part of which, freehold land was bought, which 
was conveyed to A. & B. in fee; with other 
part a mill was built on the land, & machinery 
for the mill was purchased. By a partnership 
deed executed by A. & B., C. & D., the 
trusts of the land, mill, etc., were declared to 
be (among other things), that A. & B. should 
stand scised & possessed of all the estates, property 
goods, etc., upon trust for the benefit of themselves 
& their partners as part of their partnership joint 
stock-in-trade, there was a provision in the deed 
that A. & B. might borrow money upon mtge. of 
the stock, property estates, etc., belonging to the 
co-partnership ; & it was declared that the land, 
mill, etc., should be deemed & considered as or in 
nature of personal estate & not real estate, & be 
held in trust for the partners as part of their 
partnership stock-in-trade. A. & B. under the 
powers of the deed, borrowed money for the pur- 
pose of the partnership, for which they gave bonds 
& notes in their own names, but did not mortgage 
any part of the property :—Held: (1) each 
partner had an interest in the realty corresponding 





implies power to pledge asscts.— 
WESTERN COMMERCIAL Co. v. MURR & 


945.— 
r. Partner having sole management.) 


ea enh one of coven peer has, 

under arrangemen 

Mui (Alta.) (1914), 29 W. L. R. PArnOtS, the sole management of the 
CAN. usiness, he has the power of borrowing 

as incidental to the power of trade, & 
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with the amount of shares held by him in the 
partnership ; (2) the money so borrowed had not 
the effect of mtges. on the shares of the partners.— 
BAXTER v. BROWN (1845), 7 Man. & G. 198; 135 
KE. R. 863 sub nom. BAXTER v. NEWMAN, Bar. & 
Arn. 493; Cox. & Atk. 86; 1 Lut. Reg. Cas. 287 ; 
Pig. & R. 182; 8 Scott N. R. 1019; 14 L. J.C. P. 
193; 5). 7. 0. S. 129; 95. P. 744; 9 Jur. 829. 


Annotations :—As to (1) Consd. Bulmer v. Norris (1860), 9 
Cc. B.N.S.19. Refd. Ashmore v. Lees (1845), 1 Lut. Reg. 
Cas. 337; Myers v. Perigal (1852), 2 De G. M. & G. 599 ; 
Watson v. Spraticy (1854), 10 Kxch, 222; Hayter v. 
Tucker (1858), 4 K. & J. 243; Bennett v. Blain (1863), 15 
Cc. B. N. S. 518: Freeman v. Gainsford (1865), 18 C. B. 
N. 8. 185. Generally, Refd. Watson v. Black (1885), 16 
Q. B.D. 270. Mentd. Robinson v. Ainge (1869), 1 Hop. & 
Colt. 193; Spencer v. Harrison (1879), 5 C. P. D. 97; 
Mercier v. Mercicr (1903), 72 L. J. Ch. 511. 


714. Power to pledge after dissolution-—Partner 
appointed receiver—Action against pledgee—- 
Parties to action.]|—II., a partner in a firm of 
solrs., received money from R., a client, for the 
purpose of investment; but the money was not 
invested. On the death of another partner his 
exors. brought a partnership action, & H. was 
appointed one of the receivers. Li., without the 
knowledge of his co-receciver, gave R. a memo- 
randum, stating that he held the title deeds of 
certain property, on which the firm had an equit- 
able mtge., on behalf of BR. as security for her 
money, & he subsequently placed the deeds in a 
box marked with R.’s name. RK. afterwards got 
possession of the box & deeds & claimed to retain 
them. H. was subsequently removed from the 
receivership & J.. appointed in his place. The 
action was originally brought by the receivers 
against R. alone, but was amended by adding II. 
& the exors. of deceased partner as defts. :—ZIHeld : 
(1) all the partnership assets passed to the receivers 
by the order for their appointments to which H. 
was a party, &, therefore, he held the deeds as 
receiver & not as partner, & had no power to part 
with them, & consequently R. must deliver them 
up to the receivers; (2) the action was properly 
constituted by making the new receivers pltfs. & 
H. a deft.—HInis v. REEVES (1882), 31 W. R. 
209, C. A. 

Annotation :-—Cencrally, Mentd. Re Sacker, Er p. Sacker 

(1888), 22 Q. B.D. 179. 

715. Bill of sale by one partner—‘‘ True owner.’’| 
—-The words ‘‘ true owner ”’ in Bills of Sale Act, 
1882 (c. 43), s. 5, are used in their natural & not 
in an artificial sense; & a man does not cease 
to be the true owner of personal chattels within 
the meaning of that sect. merely because they 
may be subject to some lien or equitable right. 
In 1885 the bkpts. commenced to carry on busi- 
ness in partnership, & in 1888 a bill of sale was 
executed by the elder partner, with the 
consent of the younger, of partnership property, 
as security for an advance for partnership pur- 
poses. This bill of sale was sct aside by the 
county ct. judge on the ground that the grantor 
was not the ‘‘ true owner’ of either the whole of 
a moiety of the goods specified in the schedule, 
within Bills of Sale Act, 1882 (c. 43), s. 58, & an 
order was made directing the bill of sale holder 
to repay the value of the goods to the trustee in 
bkpcy. :—Held: the county ct. judge was wrong 
in ordering the bill of sale holder to pay back the 
whole of the money : the grantor was, to the extent 
of his share in the partnership goods assigned by 
the bill of sale, ‘‘ true owner ’’ within the meaning 


the power to pledgo partnership assets 
as incidental Fo the power of borrow- 
ing.—ASAN KANI RAVUTTAR v. SAMA- 
BUNDARAM CHETTIAR (1908), I. L. RR, 
31 Mad. 206.—IND. 


the other 


Part IV.—RELATIONS BETWEEN PARTNERS AND THIRD PARTIES. 


of sect. 5; & the bill of sale holder was entitled to 
retain one-half of the money realised.— fe TAMPLIN 
& Son, Lz p. BARNETT (1890), 59 L. J. Q. B. 1943 
62 L. T. 264; 38 W. R. 351; 6 T. L. R. 206;°7 
Morr. 70, D. C. 2 

Se apa :—Mentd. Lewis v. Thomas (1918), 88 L. J. K. B. 


SEcT. 6.—LEGAL PROCEEDINGS. 
SUB-SECT. 1.—ACTIONS BY PARTNERS. 
A. In General. 

See, now, R. 8S. C., Ord. 48a. 

716. Right to sue jointly—Bill drawn by one.]— 
Where one of several partners in a banking house 
drew a bill in his own name, upon a third party, 
& accepted the same, upon condition that the 
drawer should provide for the same when due :— 
Held: all the partners in the banking firm could 
not recover on the bill. Sparrow v. CHISMAN 
(1829), 9 B. & C. 241; 4 Man. & Ry. K. B. 206 ; 
7L.J.0.8. K. B. 173; 109 BE. R. 90. 

Aeenon :—Refd. Gordon v. Ellis (1814), 7 Man. & G. 


717. ——— Contract by one — Existence of 
partnership undisclosed.|—The joint owners of a 
vessel engaged in the whale fishery may sue a 
purchaser for the price of whale oil, although the 
contract of sale were made by one of the part- 
owners, & the purchaser did not know that other 
persons had any interest in the transaction.— 
SKINNER v. STocks (1821), 4 B. & Ald. 4837; 106 
KE. R. 997. 

Annotations :-—Reld. Stecl +. Western (1822), 7 Moore, C. P. 


29. Mentd. Humble v. Hunter (1848), 3 New Pract. Cas. 
Ue 
BANKERS, Vol. ILI., p. 263, 
No. 802. 
718. -—— For professional services of one.|— 


A. employs B. & C., who are attorneys, & partners, 
to prosecute an action in the Palace Ct., B. alone 
being an attorney of that ct. 

The amount of B. & C.’s bill costs is recoverable 
from A. in a joint action by B. & C.—ARDEN v. 
TUCKER (1833), 4 B. & Ad. 815; 1 Nev. & M. K. B. 
759; 2L. J. K. B. 1387; 110 KB. BR. 663. 
Guarantee given to one.|— Sce GUARANTEE, 
Vol. XXVI., p. 100, Nos. 685, 686. 

719. Action by some partners—On contract in 
their own names.!—Pltfs., who were members of a 
joint stock co. which dealt in salt, & deft. entered 
into a written agreement, to the effect that the co. 
were to supply deft. with brine at a certain sum ; 
that the co.’s make of salt & the price were to be 
fixed according to a certain standard; & that 
either the co. or deft. were to be at liberty to ccasc 
to supply or to take the salt, upon giving a notice 
to that effect. This agreement was signed thus: 
“For Clay & Newman (pltfs.) J. W. Lea.’’ 
“J. S.”? (deft.) It appeared that the salt was 
supplied from the premises of the co. :—Held: 
pltis. had themselves entered into this contract 
with deft., & they were entitled to sue him for a 
breach of it in their own names.—CLAY & NEWMAN 
v. SOUTHERN (1852), 7 Exch. 717; 21 L. J. Ex. 
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ae 19 L. T. O. S. 67; 16 Jur. 1074; 155 EB. R. 
1137. 

720. ——— Joinder of others itmpracticable.|— 
ANON. (1722), 2 Eq. Cas. Abr. 168; 22 H.R. 143; 
sub nom. CHANCEY v. MAY, Prec. Ch. 591. 


Annotations :—Apld. Cockburn v. Shompeon (1809), 16 
Ves. 321. Consd. Meux v. Maltby (1818), 2 Swan. 277. 
Refd. Good v. Blewitt (1807), 13 Ves. 397; Long v. Yonge 
(1580), 2 Sim. 369; Wallworth v. Holt (1841), 4 My. & Cr. 


721. Action by active partners—Profits shared 
by dormant partner.]|—Where a partner has with- 
drawn his name from the firm, though he may con- 
tinue to receive part of the profits as a dormant 
partner, it is not a ground of nonsuit that his name 
is not joined in the action.—LEVECK v. SHAFTOEK 
(1796), 2 Esp. 468 ; 170 EB. R. 422, N. P. 
ane ent :— Refd. Bawden v. Howell (1841), 3 Man. & GC. 


122. -|—It is no ground of nonsuit 
jin an action on a contract, that a dormant partner, 
who is not privy to the contract, & is not party to 
the suit, partakes the benefit of the contract, & 
therefore ought to be joined as pltf. For such a 
dormant partner could not maintain the action.— 
LLoyp v. ARCHBOWLE (1810), 2 Taunt. 324; 127 
E. R. 1102. 

Annotations :—Refd. Beckham 7. Knight (1838), 5 Scott, 
619. Mentd. Laird v. Dixon (1827), 6 L. J. O. 8S. K. B. 
109; Bawden v. Howell (1841), 6 Jur. 37. 

Action by solvent partner-— & assignee of bank- 
rupt partner.|—Sce BANKRUPTCY, Vol. IV., p. 458, 
No. 4133. 

723. Action by continuing partners—On pro- 
mise to pay—Goods furnished to another./—A 
promise in writing directed to A., B., & C., a house 
in trade, to pay for goods to be furnished to 
another cannot be enforced in an action by B. & 
C. to recover the value of goods furnished after A. 
had withdrawn from the partnership.—MYERS v, 
KpaE (1797), 7 Term Rep. 254; 101 E. R. 960. 

724. Action by surviving partners.|—Scmble : 
where one of several partners, pltfs., dies, the suit 
survives to the others.—ANDERSON v. WALLIS 
(1841), 4 Y. & C. Ex. 336; 10 L. J. Ex. Eq. 9; 
5 Jur. 458; 160 E. R. 1035. 

725. Action by personal representative of 
partner—Fraudulent transfer of partnership pro- 
perty—By co-partner.|— Though a right to an 
action at law & a right to sue in equity spring from 
the same transaction, & though the personal 
representative of the person having these rights 
may, by special circumstances, be prevented from 
maintaining an action at law, his right to sue in 
equity will not thereby be lost. 

T. & B. were partners. Stock was standing in 
the books of a railway co. in their joint names. 
B. sold out the stock by a deed which he executed 
& to which he forged the name of 'T., but he con- 
tinued to account to '. for the dividends, & T. 
died in ignorance of the forgery. ‘'T.’s personal 
representative afterwards filed a bill against the 
co. for a retransfer of the stock :—Held: though 
by the death of T. the right to an action at law 
was gone, the right to a suit in equity still re- 
mained, & a decree directing the co. to retransfer 
the stock was sustained.——MIDLAND Ry. Co. v. 














—One of several joint contractors 


PART IV. SECT. 6, SUB-SECT. 1.—A. 

t. Right to sue jointly—Conversion.] 
—In an action by A. & B. for seizing & 
selling the joint pore of A. & B. 
under a ji. fa. against A. only :—Held: 
the action was rightly brought in the 
oint names of A. & B.—SmITH & 

TTHEWS v. OGG eee 3N. S. W. 
8. C. R. (L.) 6.—A Ss. 





a. A joint action will 
lie by partners whose ,*oods have been 
sold & removed under an execution 


J.—VOL. XXXVI. 





against one of them.——-LANE v. TAYLOR 
ae 5 N. S. W. Ss. C. R. (L.) 84.— 


b. ——.}-—B. assigned to his partner 
& to himself a debt due from deft. to 
himself for goods sold, etc. :—Held: 
under 29 Vict. c. 28, & 35 Vict. c. 12 
(O.), B. & his partner could sue for 
this debt in their joint names.—BLAIR 
v. ELLIS (1874), 34 U. C. hr. 466.—CAN., 


724 i. Action by surviving partners.) 


having died during the progress of the 
work contracted for, & a bill being 
afterwards filed by the survivors to 
enforce a claim under the contract :— 
Held: the personal representatives of 
the deceased partner should have been 
made parties ; the rules respecting the 
rights of surviving partners to sue 
alone not applying to suits in equity.— 
SYKES v. BROCKVILLE & OTTAWA Ry. 
Co. (1862), 9 Gr. Yv.—CAN. 
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‘TAYLOR (1862), 8 H. L. Cas. 751; 31 L. J. Ch. 336 ; 
GL. T. 73; 8 Jur. N.S. 419; 10 W. BR. 382; 11 
Wi. R. 624, H. L.; affy. S. C. sub nom. 'TAYLOR v. 
MIDLAND ly. Co. (1860), 28 Beav. 287. 
Annotations :-——-Mentd. Swan v. North British Australian Co: 
1862), 10 W. R. $41; Sutton v. Wilders (1871), L. R. 12 
q. 373; Bartonv. L. & N. W. Ry. (1888), 38 Ch. D. 144; 
Barton v. North Staffordshire Ry. (1888), 38 Ch. D. 458. 
726. Joinder of partners.|—Pltfs. together with 
A. & B. being owners of one ship, & deft. of 
another, a prize was taken, condemned, & shared 
by agreement between them; afterwards the 
sentence of condemnation was reversed, & restitu- 
tion awarded, with costs, which was paid solely 
by pltfs., A. & B. having in the meantime become 
bkpts. An action cannot be brought by pltfs. 
alone for a moiety of the restitution money & of 
the costs, because it was either a partnership 
transaction, when A. & B. ought to be joined ; or 
not, when separate actions should be brought by 
each of the persons paying.—GnAHAM v. ROBERT- 
SON (1788), 2 Term Rep. 282; 100 EB. lt. 154. 


Annotations :—Refd. Osborne v. Harpur (1804), 1 Smith, 
K. B. 411; Place 7. Delegal (1838), 4 Bing. N. C. 426; 
Mills v. Alderbury Union Grdns. (1849), 18 L. J. lex. 252. 


727, --—.]—-Although in an action on an agree- 


ment in writing, made by or with one or more. 


members of a firm on behalf of the rest, all the 
members may be joined, it is otherwise when the 
agreement is inter partes, & there is no partnership 
between the person who is party to it on the one 
side or the other & the third person whom it is 
sought to join; & it is questionable whether in the 
case of an agreement inter partes parol evidence is 
ever admissible for the purpose of showing other 
persons to be parties to it.— ROBINSON 7. RUDKINS 
(1856), 26 L. J. Ex. 56. 

728. New partner not to be joined.]—In 
an action by several partners for goods sold, if one 
of them joins in the action, who at the time of the 
contract was not a partner, but who afterwards 
becomes such, & by agreement among the partners 
was to have a share in the profits, from a time 
preceding the contract, pltfs. shall be non-suited ; 
for the contract must relate to the time of making 
it, at which time he was not a partner.—WILSFORD 
v. Woop (1794), 1 Esp. 181; 170 E. R. 321, N. P. 

729. ——— Nominal partner joined.]-A mer- 
chant carrying on trade on his own separate 
account, introduces into his firm the name of a 
clerk who has no participation in profits or loss, 
but continues to receive a fixed salary :—Held: 
in an action on a bill of exchange payable to the 
order of this firm, the clerk must be joined as a 
pitf.—Guipon v. Rosson (1809), 2 Camp. 302; 
170 E. R. 1163, N. P. 


Annotation :—Refd. Spurr v. Cass, Cass v. Spurr (1870), 
L. Rh. 5 Q. B. 656. 
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7380. Non-joinder amendable at trial.]— 
The non-joinder of a partner as pltf. in debt 
amendable at the trial, deft. not appearing to be 
prejudiced.— WILLIAMS v. GRrovus (1858), 1 F. & 
F. 341. 

731. ——— Dissentient partners not joined.|— 
RICHARDSON v. LARPENT (1843), 2 Y. & C. Ch. Cas. 
507; 1L. T. O. 8.431; 7 Jur. 691; 63 I. R. 227. 

L —_ ‘ , 2 Coll. 
Amo Re onda MM UAitilaahauit Ge tonalon & North- 

ampton, Daventry, Leamington & Warwick oe Lz p. 

Morrison (1847), 9 L. T. O. S. 314; Carlisle v. S. KE. Ry. 

1850), 2 H. & Tw. 366; Fawoett v. Laurie (1860), 1 Drow. 

: Sm. 192. Mentd. Sharp v. Day (1846), 4 Ry. & Can. 

Cas. 261; Clark v. Webb (1848), 12 Jur. 615; Turnbull v. 

Woolfe (1861), 4 L. T. 236. 

Action by banking  co-partnership.| — Sce 
BANKERS, Vol. III., pp. 139, 140-142, Nos. 123, 
131-140, 144, 145. 

782. Action by foreign traders—Partnership 
according to English law.] — Persons trading 
abroad in such mode as to constitute a partnership 
here, may suc here as partners for consignments 
sent to this country, though they cannot suc at 
the place of trading by reason of the particular 
law of that country.—Suaw v. HARVEY (1880), 
Mood. & M. 526. 

733. Right to counterclaim—Leave to 
serve out of jurisdiction previously refused.} — 
Defts. had been refused leave to serve pltfs., a 
Dutch firm, out of the jurisdiction in an action for 
damages for breach of contract. Subsequently 
pltfs. instituted the present action against defts. 
in respect of the same matters, & defts. counter- 
claimed for the damages they sought to recover 
in the first-named action :—Held: the Dutch firm 
having brought themselves within the jurisdiction 
by suing here, defts. were entitled to counterclaim. 
—GRIENDTOVEEN v. HAMLYN & Co. (1892), 8 
T. L. R. 231, D. C.; previous proceedings, sub nom. 
HAMLYN & Co. v. GRIENDISVEEN Co. (1890), 6 
T. L. R. 274, C. A. 

Annotation :—Apld. The Cheapside, [1904] DP. 339. 

734. Action for defamation.|—If a partner in a 
firm be slandered in the way of his trade, the 
action must be brought by the firm, for they are 
the parties injured, & he cannot sue alone, as the 
law does not sanction multiplicity of actions.— 
ROBINSON v. MARTIN (1844), 3 L. T. O. S. 125 ; 
subsequent proceedings, sub nom. NKOBINSON v. 
MARCHANT (1845), 7 Q. B. 918. 

.|—See, also, LipEL & SLANDER, Vol. 
XXXII., pp. 12, 18, Nos. 30-38. 

735. Common partner in plaintiff & defendant 
firms—-Right of surviving partners to sue—After 
decease.]—The partners in one house of trade 
cannot maintain an action against the partners in 
another house of trade, of which one of the 
partners in pltfs.’ house is also a member, for 
transactions which took place while he was partner 











726 i. Joinder of partners.}—Where 
three or four partners declared on a 
bill as indorsees, & averred an indorse- 
nent to themselves “ trading under ”’ 
the partnership naine, & the bill was 
indorsed in blank :—Held: the non- 
joinder of the other partner was not a 
ground of non-suit.—ANDERSON », 
MACAULAY (1843), 6 O. S. 537.—CAN, 

726 ii. -}+~ BLACK HILL THRESH- 
ING SYNDICATE v. COLE (Sask.) (1918), 
42 D. L. Rh. 790.—CAN. 

c. Action by foreign traders.|—Pltfs., 
a foreign firm, issued the writ of sum- 
mons in their firm name :—Held: 
there was only an irregularity which 
was waived by defts. appearing & 
obtaini an order for security for 
costs.—KASINDORF ¥v. HuDsSON Bay 
INSURANCE Co. (1909), 11 W. L. R. 
143.—CAN., 





d. ——.]—A foreign partnership has 
no right to proceed as such in the 
Exchequer Ct. of Canada, but must 
sue or petition in the names of the 
individual partners.—-NORTH ATLANTIC 
TRADING Co. v li. (1912), 15 Exch. 
C. R. 14.—CAN, 

784 i. Action for defamation.|—A 
party suing a joint stock co., havin 

summons made statements wit 

respect to the co., which were all 

to be calumnious :—ield: an action 
was competently laid at the instance 
of a person who was one of the partners 
& managers of the co., & who had been 
mentioned by name in the statements, 
for slander.--HuUsSTtTLER v. WATSON 
(1841), 3 Dunl. (Ct. of Sess.) 366; 37 
Vac. oll. 333.—SCOT. 


784 ii. ——.}—WILLIAMS v. ALLAN 
(1841), 3 Dunl. (Ct. of Sess.) 600; 37 


Fac. Coll. 617.—SCOT. 

e. Proof of wpartnership.J—In an 
action by partners, brought aftcr the 
Act allowing parties in a cause to be 
witnesses, it is not necessary to call 
pnitfs. to prove the parcnorsP: it 
may be proved by other evideuce, in 
the usual way by parties having dcal- 
ings with them as such, or by persons 
having means of knowing who com- 
posed the firm.—~RANKIN v. HARLEY 
(1858), 12 N. B. R. (1 Han.) 271.— 


{. Action for rescission.}—Although 
a® person, who has been induced to 
onter into a contract of purchase as one 
of a partnership or syndicate proves 
such fraud or misrepresentation on tho 
part of the vendor that he would, if 
alone concerned, have been entitled 
to rescind the contract, yet he is not 
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in both houses, & that, whether the action be 
brought in the lifetime of the common partner, or 
after his decease. But after his decease the 
surviving partners of the one house may sue the 
surviving partners of the other house, upon 
transactions subsequent to the decease of the 
common partner.—BosANQUET v. WRAY (1815), 6 
Taunt. 597; 2 Marsh. 319; 128 E. R. 1167. 
Annotations :—Distd. Bosanquet v. Woodford (1843), 5 
Q. B. 310. Mentd. Chitty v. Naish (1834), 2 Dowl. 511; 


Mills v. Fowkes (1839), 2 Arn. 62; Beecham v. Sinith 
(1858), KE. B. & EB. 442. 


See, now, R. S. C., Ord. 48a, r. 10. 

736. Effect of disability of one partner—Partner 
also director of company—-Unregistered security.] 
A, firm, one of whose members was a director of a 
co., made a loan to the co. The co. accepted bills 
drawn by the firm, which when renewed were 
drawn in the name of the partner who was a 
director, & certain warrants for pig iron were 
transferred by the co. to such partner as security. 
No entry was made of the transaction in the co.’s 
register of mtges. :—Held: as the loan was made 
by the firm & not by the director partner alone it 
was not within the principle of the cases decided 
on Cos. Act, 1862 (c. 89), s. 43, & the security 
could be enforced against the co.—Re Sourn 
DURHAM IRnon Co., SMITH’s CASE (1879), 11 Ch. D. 
579; 48 L. J. Ch. 480; 40 L. T. 572; 27 W. R. 
815, CO. A. 

Annotations :-—Distd. Freeman v. Laing, [1899] 2 Ch. 355. 
Refd. He Underbank Mills Cotton Spinning & Manu- 
facturing Co. (1885), 31 Ch. D. 226; Wright v. Horton 
(1887), 12 App. Cas. 371. Mentd. Re Kingston Cotton 
Mill Co., Ha p. Pickering & Peasegood (1895), 73 L. T. 
482; Dublin City Distillory v. Doherty, [1914] A. C. 823. 
Action barred—Acknowledgment of a debt.|— 

See LIMITATION OF AcTIONS, Vol. XX XII., p. 355, 

No. 385. 

Action against surety—Fidelity guarantee for 
servant afterwards admitted partner.|] —- See 
GUARANTEE, Vol. X XVI., p. 172, Nos. 1294, 1295. 

Action on bill of exchange.} — Sec BiLLts or 
EXCHANGE, Vol. VI., p. 466, Nos. 2969-2971. 





B. By One Partner. 


See R. S. C., Ord. 48a. 

737. For debt due to firm.|—An action, by one 
of several partners, for a debt duc to the firm, 
cannot be maintained for the debt, even though 
deft. suffer judgment by default, & the amount of 
the debt be clearly proved before the sheriff upon 
a writ of inquiry.—BLENCOWE v. (1825), 4 
l. J. O. S. K. B. 78. 

738. .]—It is a general rule of law that one 
partner may, without the consent of his co- 
partner, institute legal proceedings against a 
debtor to the firm.—CoLLETT v. HUBBARD (1846), 
2 Coop. temp. Cott. 94; 47 E. BR. 1069, L. ©. 

739. To set aside purchase.|] — Semble: a bill 
to set aside a purchase may be maintained by some 
partners of a co., including the actual purchasers, 
without making all the partners parties, against a 
vendor who is not a partner, et vice versd.—ATT- 
WooD v. SMALL (1838), 6 Cl. & Fin. 232; 7 BE. R. 
684; sub nom. SMALL v. ATTWOOD, 2 Jur. 226, 
246, H. L.3; varying S. C. sub nom. SMALL v. 
ATTWoOoD (1832), You. 407. 
Annotations :-—Refd. Walburn v. In 

61; Lovell v. Hicks (1836), 2 Y. 

Brown v. Sawer Gisst). 3 Beav. 598; Gibson-v. D’Este 

aay 2 Y¥. & C. Ch. Cas. 542; Nelthorpe v. Holgate 


1844), 8 Jur. 551; Archbold _v. Comrs. of Charitable 
‘equests for Ircland (1849), 2 H. L. Cas. 440; Marshall 











by (1833), 1 My. & K. 
& C. Ex. 46.  Mentd. 


in @ position to do so unless all the 
members of the partnership or syndi- 
cate are seeking such rescission.— 
MoLAREN y. MOMILLAN (1907), 16 


Man. L. R. 604.—CAN. partnership b 
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7137 i. For debt due to 
promise to one member of the firm to 
pay him for work connected with the 
ess, 
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v. Sladden (1849), 7 Hare, 428; Roynell v. Sprye, Sprye v. 
Reynell (1849), 8 Hare, 222; Bodenham v. Hoskyns 
(1852), 2 De G. M. & G. 903; Cockell v. Taylor (1852), 
15 Beav. 103; Morrell v. Wootten (1852), 16 Beav. 197 ; 
A.-G. v. Chesterfleld (1854), 18 Beav. 596; Jorden v. 
Money (1854), 5 H. L. Cas. 185; Smith v. Kay (1859), 7 
H. L. Cas. 751; Beavan v. Mornington (1860), 8 H. L. 
Cas. 5283; Ernest v. Croysdill (1860), 2 De G. F. & J. 
175; Higgins v. Samels (1862), 2 John. & H. 460; 
Central Ry. of Venezuela v. Kisch (1867), L. . 2 H. L. 
99; Aberaman Ironworks v. Wickens (1868), L. R. 5 Hq. 
485; Other v. Smurthwaite (1868), L. R. 5 Eq. 437; 
Rankin’s Kstatoe (1868), 19 L. T. 25; Shedden & Shedden 
v. A.-G., Shedden & Patrick (1869), 22 L. T. 631 ; Torrance 
v. Bolton (1872), 41 L. J. Ch. 643 ; Weise v. Wardle (1874), 
L. R. 19 Eq. 171; Panama & South Pacific Telegraph Co. 
v. Indiarubber, Gutta Percha & Telegraph Works Co. 
(1875), 32 L. T. 238; Arkwright v. Newbold (1880), 28 
W. Rt. 828; Banco de Portugal v. Waddell (1880), 5 
App. Cas. 161; Redgrave v. Hurd (1881), 20 Ch. D. 1; 
Roots v. Snelling (1883), 48 L. T. 216; Burstall v. Beyfus 
(1884), 26 Ch. D. 35. 


740. On personal undertaking for firm.]—A., a 
member of the firm of A. Brothers, of South 
America, went to Hong Kong to enforce a debt 
due by B. & co. of that place to his firm. Upon 


B. & co. being threatened with proceedings, they 


applied to C. & co. for assistance. CU. & co. agree 
to advance B. & co. the moncy to pay their debt 
by remitting the amount to A. & co., & afterwards, 
in pursuance of this agreement, & in consideration 
of A.’s not proceeding to sue B. & co., gave an 
undertaking in writing, whereby C. & co. promised 
to remit the amount to A.’s agent in London, at 
the expiration of six months, wherecon A. gave 
B. & co. a receipt in full for the debt due to the 
firm of A. & co. C. & co. afterwards repudiated 
their obligation to remit the amount to A. & co. 
In these circumstances A. brought an action 
against C. & co. in the Supreme Ct. at Hong Kong, 
& that Ct. nonsuited A. on the ground that <A.’s 
firm, being beneficially interested, should have 
sucd, & not A. alone. 

Such judgment of nonsuit upon appeal reversed, 
the Judicial Committee of the Privy Council 
holding, that the contract being entered into with 
A. personally, upon his undertaking not to suc BL. 
& co., constituted a personal agreement; & that 
A. was entitled to sue C. & co. in his own name, 
without joining his partners as pltis. in the action. 
—AGACIO v. ForBHS (1861), 14 Moo. P. C. C. 160 ; 
4L.T. 155; 9 W. RR. 508; 15 HK. BR. 267, P. C. 

_ -~See CONTRACT, Vol. XIT., p. 39, No. 187. 

——- Accommodation instrument.|—Sce BIL1s 
OF EXCHANGE, Vol. V., p. 129, No. 863. 

741. On contract for sale of partnership pro- 
perty—Signature for firm under power of attorney.| 
—C. & co., merchants in Spain, being possessed 
of mines in that country, gave J. a power of 
attorney authorising him to sell them for a sum 
not less than £40,000, J.’s remuneration being a 
moiety of any sum he might obtain beyond that 
price. J. contracted to sell the mines to defts., 
by an agreement which professed to be made 
‘between J., acting for himself & also under a 
letter of attorney for & on behalf of A., B., & C., 
all three of them co-proprietors with him of 
various mines in Spain, & carrying on business in 
co-partnership with him under the style of C. & 
co.,’’ of the one part, & defts. of the other part. 
In the body of the agreement C. & co. were 
described as the ‘‘ vendors ’’ & there was a stipula- 
tion that the mines were to be delivered by the 
vendors to the co. with a good title. The agree- 
ment was signed by J., ‘‘ for self & partners,’ & 
was sealed with the seal of the co.:—Held: J. 


him for deft., enures to the benefit of 
the firm; & the partner to-whom the 
romise was made cannot sue alone.— 
ARTLEY vt. FISHER (1850), 6°N. B. R. 
(1 All.) 694.—CAN. 


rm.J—A 


performed by 
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alone could not maintain an action against the 
co. for breach of this agreement, but A., B., & C., 
being parties to the contract, must be joined as 
pitfs.—JUNG v. PHOSPHATE OF LIME Co., LTD. 
(1868), L. R. 3 C. P. 189; 37 L. J. OC. P. 73; 17 
L. T. 541; 16 W. BR. 309. 
742, Owner of subject-matter of contract.| 
Where a contract was made by one of several 
partners in his individual capacity, who at the 
time’ declared that the subject-matter of the 
contract was his property alone :—Held: his 
declaration was evidence against all the partners, 
& therefore they could not sue jointly upon such a 
contract.—LUCAS v. DE LA Coun (1813), 1 M. & 8S. 
249; 105 EB. R. 93. 
Annotations :—Distd. Cooke v. Seeley (1848), 2 Exch. 746. 
Consd. Humble r. Hunter (1848), 12 Q. B. 310. Refd. 
aooet Akt. Transatlantic v. Drughorn, [1918] 1 K. B. 





743. Predominant partner managing & con- 
trolling.|-—-By a bill of lading the vesscl was to be 
unloaded in regular turn :—Held: where the 
master was part-owner, but had the entire control 
& management of the ship, paying to his co-owner 
a third of the net profits, ib was competent to him 
to sue in his own name.—-CAWTHRON v. TRICKETT 
(1864), 15 C. B. N. S. 754; 3 New Rep. 383 ; 
33 L. J. C. P. 182; 9 L. T. 609; 12 W. R. 311; 
1 Mar. L. C. 414; 148 E. R. 981. 

744. Signatory of deed of composition — Signa- 
ture for firm.|-—Covenant lies on a deed of com- 
position with creditors, by one of two partners 
who signs the deed in the name of his firm & sets 
his seal thereto, for non-payment of an instalment 
due on a partnership debt ; for the other partner, 
not being a party to the deed, cannot join in 
covenant.—METCALFE v. Kycrorr (1817), 6 
M.&8S.75; 105 EB. R. 117). 

«innotations :—Refd. Re Smith & Laxton, Ev p. Cockbum 
(1863), 3 New_ Rep. 227. Mentd. Dewhirst v. Jones 
(1864), 3 H. & C. 60. 

745. Representative agreed upon by partners. 
Where several persons jointly interested agreed 
to horse a coach, each of them, one stage, on the 
road from L. to B., & that,in case of default, one 
of them should sue the defaulter for a penalty 
which should be divided among the non-defaulters, 
held, that an action might be maintained on the 
agreement, against a defaulter, by the party so 
appointed to sue, & that the others need not join 
in the action.—RADENHURST v. BATES (1826), 
3 Bing. 463; 11 Moore, C. P. 421; 4L. J. 0O.S. 
C. Pp. 169; 180 BE. BR. 591. 

746. Recovery of money paid for firm.!—Where 
a partnership firm is under a liability, & has 
a remedy over against another person, & one 
of the partners alone pays the amount, he may 
bring the action over against the other person in 
his own name without joining his partners.— 
ia v. EIcKE (1827), 5 L. J. O. S. K. B. 

Recovery of insurance money.] — See INSUR- 
ANCE, Vol. XXIX., pp. 294, 295, Nos. 2402-2404. 

747. Breach of duty to individual partners.|— 
In an action against defts., for a breach of duty, 
as accountants, in casting up & settling the 





751 i. Surviving partner — Personal 
representative not necessary party.}— 


Where a sale of railway stock & bonds bat 


ii. 


(1878), 24 Gr. 333.—CAN. 
i ——.jJ— The rule of 
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general balance due to the firm, & also the balance 

due to plitf. & each of his co-partners respectively, 

in consequence of which, pltf. was awarded to pay 

a greater sum to his co-partners than he other- 

wise would have been :—Held: the averment in 

the declaration, that defts. were retained & 

employed by pltf. was sustained by proof of a 

retainer & employment by the partners generally, 

inasmuch as distinct duties were from the nature 
of the employment, imposed on defts.; in the 
one case, that of settling the general balance, 
their duty being to the firm at large; in the 
other, that of settling the respective balances due 
to each, their duty being to the partners indi- 
vidually ; &, consequently, a separate right of 
action belonged to any one of the partners who 
might be aggrieved by the inaccuracy of defts.— 

Story v. RICHARDSON (1839), 6 Bing. N. C. 123 ; 

8 Scott, 201; 9L. J. C. P. 43; 4 Jur. 26; 133 

K. R. 49. 

748. Non-joinder of reputed partner.|— KELL v. 
NAINBY, No. 189, ante. 

749. After dissolution of partnership—On con- 
tract before dissolution—Firm name retained.}— 
Where a partnership between two persons In 
trade had been dissolved, & one of them carried 
on business afterwards, solely on his own account, 
but in the names of himself & former partner :-—- 
Held: he might| maintain assumpsit alone for 
goods sold & delivered to deft. during the existence 
of the partnership.—ATKINSON v. Lana (1822), 
Dow. & Ry. N. P. 16, N. P. 

750. --—- On contract by retired partner as 
agent.|— Deft., who had dealings with A. & B. as 
partners, afterwards made a contract with A. in 
B.’s presence, & received Ictters with reference to 
such contract bearing the signature of the firm. 
In an action by B., A., who was called as a 
witness, stated that he had ceased to be a partner 
prior to the date of the contract, & that he made 
it as agent for B. :—Held : the jury were warranted 
in finding that the contract was with B. alone, 
although there was no precise evidence of the 
dissolution of the partnership between A. & B.— 
aoa. v. IIUBBARD (1847), 4 C. B. 317; 136 i. KR. 
529. 

751. Surviving partner-- Personal representative 
not necessary party.|—-The survivor of two joint 
merchants may sue on the partnership account 
without the personal representative of deceased 
partner..— MARTIN v. CROMPE (1698), 1 Ld. Raym. 
340; Comb. 474; 2 Salk. 444; 91 EK. R. 1123, 
Iéx. Ch. 

Annotations :-—Refd. Foley r. Addenbrooke (1843), 4. Q. B. 
197: Buckley v. Barber (1851), 6 Kxch. 164. Mentd. 
Thomas v. Thomas (1850), 4 Iexeb. 28. 

752. —-—— —-—-.]--In a suit for an account by 
a surviving partner against a debtor to the firm 
it is not in general necessary to make the personal 
representative of deceased partner a_ party. 
Haia v. Gray (1850), 3 De G. & Sm. 741; 64 
E. R. 685. 

——= Action against bank.|—-Sce BANKERS, Vol. 
IIl., p. 169, No. 278. 

753. Dormant partner — Unlawful transaction.| 
—An inactive or sleeping partner as it is termed 





PRASA 
I. L. R. 9 All. 486.—IND 


PD v. CHANDER SFEKHAR (1887), 


: English law that, in trading partunor- AY eee Re es Poe : 
he ee Hy be partnerslip, . mtge. ships, although the right of a deceased Hem Gai 5 R. (Ct. | Been) tas 13 
Gechise (oly ortho: a tho partner dovolves on his representative, co. L. R. Do RO , 
ae pan ry ied eld a ° ar aoe the remedy survives to his co-partner, ; 
subsequently dled :—seld: the right who alone must enforce the right by g. After dissolution of partnership— 


to enforce payment of the unpaid 
purchase money remained in the sur- 
viving partner, whether the subject of 
sale was to be treated as realty or 
goods & chattels.—_BoLcKow v, Foster 


action, & is 


liable on recovery 
account to the representative for the 
deccased’s share, should be applied in 
India, in the absence of statutory 
authority to the contrary.—GoBIND 


Plaintiff assignee of partnership assets.) 
ie -—LEONARD ¥. GRIFFIN (1881), 21 


N. B. R. 188.—CAN 


h, —— ——.}—On the dissolution 
of the firm of which pitf. was a member, 
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cannot receive restitution in a transaction in 
which he could not lawfully be engaged as a sole 
trader (Str W. Scorr).—THE FRANKLIN (1806), 
6 Ch. Rob. 127; 1 Eng. Pr. Cas. 539; 165 E. R. 
874. 

754. On contract for work— Where no 
party to contract.|—If the ostensible proprietor of 
materials enter into a contract for work to be 
done thereon, it is not necessary that in an action 
brought on the contract, another, who has secretly 
purchased a share of him, but is no party to the 
contract, should be joined as a co-pltf., nor could 
such dormant partner sustain an action.—-MAw- 
MAN v. GILLETT (1809), 2 Taunt. 325, n.3; 127 
EK R. 11038. 


Annotations :—Folld. Lloyd v. Archbowle (1810), 2 Taunt. 
324. entd. Capon v. Dillamore (1824), 8 Moore, C. I. 





C. In Firm’s Name. 

See R. S. C., Ord. 48A4., rr. 1, 2. 

755. Action for recovery of money—-Misapplied 
at instance of one partner.|—Money, the property 
of two partners, misapplied by a person at the 
instance of one of the partners, & with his con- 
currence, cannot be recovered back in an action 
in the names of the two. Consequently, it cannot 
be the subject of set-off in an action against the 
two; but the partner who has been damnified by 
the misapplication may maintain a special action 
on the case, against the person who misapplied 
the money, though he did so with the concurrence 
of the other partner.—JONES v. FLEEMING (1827), 
7B.&C. 217; 6L.J.0.8. K. B. 118; 108 E.R. 
704. 

756. —-— Loan from funds of firm.|—An agree- 
ment for a Joan of money with a member of a 
partnership, may be treated by him, if there be 
no express stipulation to the contrary, either as 
a private or partnership transaction; & if the 
money be lent from the funds of the firm, a joint 
action may be maintained by all the partners. 

Where a shareholder in a co. applied to the 
treasurer, who was also a partner in a bank, to 
advance money for the payment of instalments 
on his shares, & the money was advanced by 
crediting the co. in their accounts with the bank, 
to the amount of such instalments :—Held: the 
action for money lent was properly brought 
against the borrower, in the names of the partners. 
-~ALEXANDER v. BARKER (1831), 2 Cr. & J. 133 ; 
2 Tyr. 140; 1L. J. Ex. 40; 149 E.R. 56. 
Annotations :—-Mentd. Simpson v. Clayton (1836), 2 Bing. 

N.C. 467; Sweet v. Lee (1841), 4 Scott, N. Rt. 77. 

757. By new firm—In name of old firm—Note 
given to old firm.|—-Several persons joined in a 
note payable to a banking house, or order on 
demand. The object was to open an account for 
one of them, on the credit of the note. The 
account went on for several years; the debtor 
paying interest in account. A change took place 
in the members of the banking firm; some of 
those composing it, when the note was given, 
going out, & new members coming in. More than 
six years elapsed between the coming in of the 





the retiring partner assigned to pltf. 
all his interest in the assets & proporty 
belonging to the firm. Pitf. brought 
an_ action in his own name for a firm 
debt without having given notice of 


the assignment :—Held: he could not CAN, 





758 i. By sole member of 
person carrying on business alone, in a 
name denoting a partnership, cannot 
bring an action in that name.—LanG@ 
vw. THOMPAON (1895), 16 P. R. 516.— 
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new members & the bringing of action :—Held: 
the action might be maintained in the name of 
the members of the old firm for the benefit of the 
new firm, & the payment of interest to the new 
firm prevented the Stat. Limitations from barring 
the remedy by action.— PEASE v. Hirst (1829), 
10 B. & C. 122; L. & Welsb. 81; 5 Man. & Ry. 
K. B. 88; 8L. J. 0. 8S. K. B. 94; 109 E. R. 396. 
Annotations :—Distd. Dry v. Davy (1839), 10 Ad. & El. 30. 

Mentd. Henniker v. Wigg (1843), Dav. & Mer. 160. 

758. By sole member of firm.|—Mason & SON 
v. MOGRIDGE (1892), 8 T. L. R. 805, D. C. 

759. ———.I—HIRSCHFELDT v. ELTON (1899), 
cited Yearly Practice of Supreme Court for 1927, 
at p. 831, C. A. 

—— Admiralty action in rem.] — See ADMI- 
RALTY, Vol. I., p. 158, No. 669. 

Firm containing alien partners—In time of war.]| 
—See ALIENS, Vol. II., pp. 150, 154, 160, 161, 
Nos. 223, 247, 305, 306, 310. 

760. Disclosure of partners’ names—R.S.C., Ord. 
48a, rr. 1, 2.;—Where an action is brought by 
pattners in the name of their firm, & the names of 
the persons constituting the firm are disclosed 
under above rules, there is no jurisdiction to 
direct a cross-examination on an affidavit dis- 
closing the names, or to order a separate issuc to 
determine the question whether a person whose 
name has been disclosed was a partner at the 
time of the accruing of the cause of action.- 
ABRAHAMS & Co. v. DUNLOP PNEUMATIC TYRE 
Co., [1905] 1 K. B. 46; 74 L. J. K. B. 14; 91 
L. T. 11, C. A. 

761. After dissolution of partnership-—Indem- 
nity for costs to retired partner.|—After the dis- 
solution of a partnership one of the two partners 
commenced an action in the firm name to recover 
a debt alleged to be due to the partnership, & 
gave to the other partner, who did not consent 
to the action & who disclaimed all right to any 
sum that might be recovered, an indemnity 
against the costs to be incurred. An _ order 
requiring ‘“ pltfs.”’ to make a further & better 
affidavit of documents was served by deft. upon 
the partner bringing the action, who made a 
further affidavit & served a copy of the order on 
his partner, & on the refusal of the latter to make 
an affidavit, applied for an order of attachment 
against him on the ground of his non-compliance 
with the order for a further & better affidavit of 
documents :—Held: the ct. had jurisdiction to 
make the order of attachment.—SEAL & EDGELOW 
v. KINGSTON, [1908] 2 K. B. 579; 77 L. J. K. B. 
965; 991. T. 504; 24 'T. L. R. 650; 52 Sol. Jo. 
582, C. A. 

762. Retirement of one partner—After judgment 
& before execution proceedings.|—Where a firm 
consisting of several members has recovered in 
the firm name judgment against a debtor the fact 
that a member has since retired from the firm 
does not render it necessary that the firm should 
obtain leave of the ct. under R. S. C., Ord. 42, 
r. 23, in order that bkpcy. notice may be issued 
in the name of the firm & a bkpcy. petition 








rm. J—A i, —-—.]}—CUMMINGS v. RYAN, 


758 iii. 
22 C. L. T. 150.—-CAN. 


k. After dissolution of partnership.\— 
A partner is entitled, after the dis- 
solution of the partnership, to sue in 


recover, MCKAY v. MCDONALD (1898), "758 ii, ——.]—Summona by pltf. tp tho partnership Banke & CO. 4 
. S. R. 316.—CAN, for summary judgment. Objection Brorg, [1908] T. 8. 1156.—S. AF. 
that S. was really the pltf., & he was : 


PART IV. SECT. 6, SUB-SECT. 1.—C. 

7867 i. By new firm—in name of old 
firm—Note given to old firm. }—LENz & 
LRISER . KIRSCHBERG (1899), 6 
B. C. R. 633.—CAN, AN, 


suing in a firm name when he was the 
only member of it, upheld.——BRITrsH 
COLUMBIA FURNITURE 
900): 20C. L. T. 144; 7 B.C. R. Sf. 


l By one partner—Without consent 
of other partners.)—One partner may 
give instructions to begin proceedings 
in the name of the firm, without having 


obtained the authority of the other 


Co. «. TUGWELL 
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Sect. 6.—Legal proceedings: Sub-sect. 1, C. & D.; 
sub-sect. 2, A.) 


presented in that name.—Re HILL, Ex p. HOLT 
& Co., [1921] 2 K. B. 831; 90 L. J. K. B. 734; 
125 L. T. 736; [1921] B. & C. R. 12, D.C. 

On bankruptcy of co-partner.| — See BANK- 
RUPTcY, Vol. IV., p. 231, No. 2163. 


D. Set-Off. 


See, generally, SeT-OFF. 

763. Claim by partnership—Set-off of debt in- 
curred by partner—Ostensibly sole partner.|— 
STRACEY, Ross, Etc. v. DEEY (1789), 7 Term Rep. 
361, n.; 101 E.R. 1021; sub nom. Stacky, Ross, 
ETc. v. DEcy, 2 Esp. 468, n., N. P. 

Annotations :-—Distd. Gordon v. Ellis (1846), 2 C._B, 821. 

Refd. Coldwell v. Gregory (1814), 1 Price, 119; Baker v. 

Gent (1892), 9 T. L. R. 159 entd. Warner v. M‘Kay 


2 Ferrand v. Bischoffshoim (1858), 


764. —— ——- ——.]—To assumpsit by A., 
B., & C. against D. for money had & received, D. 
pleaded that, before the money had been received, 
etc., pltfs. carried on the trade of founders in 
partnership ; that, while they were such partners, 
A., with the privity & concurrence of B. & C., 
employed J)., an auctioneer, to sell certain property 
belonging to the firm; that, at the time A. so 
employed D. to sell the said property, & at the 
time of the sale thereof, & at the time when the 
debt after mentioned became due from A. to D., 
1). believed that A. was the sole & exclusive 
owner of the property, & had full power & autho- 
rity to sell the same, & to receive the proceeds for 
his own sole use, D. having no notice or knowledge 
that B. & C. had any right or interest in the 
property ; that, after A. had so employed D., & 
before D. had any notice that A. was not sole & 
exclusive owner of the property, or of the pro- 
ceeds thereof, A. became indebted to D. in a sum 
exceeding the moneys in the declaration men- 
tioned, out of which D. was ready & willing to 
set off & allow the sums in the declaration men- 
tioned. Pltfs. replied that, at the time of selling 
the property, 1). had knowledge that A. was not 
the sole & exclusive owner of the property :—— 
Weld: the plea was bad, inasmuch as it did not 
allege that A. appeared as sole owner of the 
property with the assent or by the default of his 
partners; & therefore it was a mere attempt to 
set off a debt due from one partner against a 
debt due to the firm.—GoRDON v. Ennis (1846), 
2 C. B. 821; 38 Dow. & L. 808; 15 1. J. C. P. 
ne 7L.T. O. S. 85; 10 Jur. 359; 135 I. R. 

765. ——  ——— -|—S., a jobmaster, was 
indebted to a firm of corn merchants in the sum 
of £588 for corn supplied, & M., a partner in the 
firm, was indebted to S. in the sum of £290, being 
a private debt for the hire of carriages. S. bond 
fide believed, & had reasonable grounds to believe, 
that M. was the sole partner in the firm ; whereas, 
in fact, B. was a secret partner in the business. 
In a settlement of the two accounts M. gave 8S. 
credit for the £290, & authorised the cashier of 


C. P. 396.—CAN, 


(1836), 2 Gale, 86; 
40. B. N.S. 710. 











members.—PROUDFUOOT vw, BANK OF 


PARTNERSHIP. 


the firm to make an entry in the books to that 

effect :—Held: the £290 must be treated as a 

payment to the firm, & S. could not be called upon 

to pay it again, inasmuch as he was justified in 
belicving that M. was the only partner in the 
business & was authorised to give S. credit for the 
amount of his account.—MUGGERIDGE’s v. SMITH 

& Co. (1884), 1 T. L. R. 166. 

766. Set-off of debt by original partner- 
ship.|—When a man is sued by or on behalf of 
two partners, he cannot set-off an old debt due to 
him from those two, in conjunction with a third 
partner, who afterwards retired.—M‘GILLIVRAY 
». Sumson (1826), 2 C. & P. 320; 9 Dow. & Ry. 
K. B. 35; 51. J. 0. S. K. B. 53. 

Annotations :—Mentd. Buchanan v. Findlay (1829), 9 
ae C. 738; Young v. Bank of Bengal (1836), 1 Deac. 
767. Set-off of money received by partner 

—Before partnership—On work continued by 

partnership.|—A. & B., as partners, sucd defts. 

for work & labour done in the matter of an 
executorship :—Held: defts. could not sct off 
money received by A. before the partnership on 

account of testator’s estate, notwithstanding B. 

had at that time assisted A. in the matter of the 

executorship, & A., after the partnership, had 

admitted the receipt of the money.—FRANCE 1. 

WHITE (1839), 6 Bing. N. C. 38; 8 Dowl. 53; 

8 Scott, 257; 9 L. J. C. P. 273 1383 HK. BR. 138. 
768. Set-off of gains of Individual partners.] 

—In order to entitle a deft. in an action 

against him by partners for a breach of contract 

causing damage to the partnership, to take into 

account a benefit accruing to any of pltfs. from 
such breach, for the purpose of reducing the 
damages, such bencfit must be a joint benefit 
accruing to the partnership, & it is immaterial 
for the assessment of damages whcther or no 
individual pltfs. have actually benefited in other 
ways from the very default of the defts. for which 
as a partnership they are suing. Where partner- 
ships sue for breach of contract, the damages 
must be confined to those sustained by the partner- 
ship; & part owners of ships are for the purposes 
of such an action in the same position as partners. 
Pitfs., as owners of an emigrant ship, were unable 
to carry their destined passengers through defts.’ 
default. Many of the emigrants so lost to pltfs.’ 
ship went consequently by another ship, of which 
also some of plitfs. were part owners :~- Held: the 
true mode of assessing the damages to which 
pltfs. were entitled was to estimate the actual 
loss to them as owners of the ship delayed by 
defts.’ breach of contract, & wholly to disregard 
any gain which those of them who were part 
owners of the second ship had in consequence 
made.—JEBSEN v. East & WEstT INDIA DocK Co. 

(1875), L. R. 10 C. P. 800; 44 7. J. C. P. 181; 

a T. 321; 23 W. R. 624; 2 Asp. M. L. C. 

Annotations :—Mentd. The Marpessa, [1891] P. 403; 
British Westinghouse Electric & Manufacturing Co. v. 
Underground Electric Rys. of London, [1912] A. C. 673; 
Jamal v. Moolla Dawood, [1916] 1 A. C. 175; Hill ». 
Showell (1918), 87 L. J. K. B. 1106; City Tailors v. 
Evans (1921), 91 L. J. K. B. 379. 











pitts. ouys against one of whom 


NEW ZEALAND (1885), 6 N.S. W. L. R. Pee eer G., he held a demand, which he desired 
(.) 170; 2 N. 8. W. W.N. 15.—| ziwron (ROpERD) Ke Go Cross” 3g | toet off against the price of the bricks ; 
AUS. O. R. 322.—CAN. one of pitfs. being in fact assignee of a 





Cee ohae 
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m. Claim _by parinership—Set-off of 
debt incurred by partner.|\—Evidence of 
a debt due by one of a firm, pitfs., in | —-BRIDER ». 
his individual capacity, will not sup- | 282.—S. AF. 
por a plea of set-off to an action by p. 

he firm for a partnership claim.— 
Praag & BARBER v. PLANK (1853), 3 





assignor of one 


Oo. -}-In an action for a 
debt due to a partnership, deft. cannot, 
as a general rule, set-o 
him by one of the partners individually. 
WILLS 


Set-off of debt incurred by 
partner.j—T. purchased 
a quantity of bricks manufactured by 


formcr partner of G.:—-Held: even 
if the effect of this was to constitute 
pitfs. tenants in common, it afforded 
no A oho for setting off a reparate 
against a joint debt.—GranHam & 
seo ©. Toms (1877), 25 Qr. 184,.— 


a debt due to 
(1886), 4 8. CG. 


q. Claim by partner.}—A joint debt 
due from two partners on an account 


Part [V.—RELATIONS BETWEEN PARTNERS AND THIRD PARTIES. 


769. Claim by partner—On contract solar eee 
S., an 
attorney, practiced under the firm of “ S. & C.” 
C., although an attorney, was not, in fact, 
partner of S., but only a clerk. Cass was a client 
of the nominal firm, & owed a bill of costs; & S. 
was personally liable to Cass on a bill of exchange 
of Jess amount than the bill of costs. S., without 
joining C., sued Cass for the amount of the bill 
of costs; & Cass pleaded never indebted, & set 
off the sum due on the bill of exchange. Cass 
brought a cross action on the bill of exchange, & 
S. set off the amount of the bill of costs. The 
two actions being tried together it was found by 
the jury that C. had authorised S. to contract on 
behalf of himself & C. with Cass, & that S. had so 
contracted :—Held: S. being the real principal, 
might take the benefit of the contract with Cass 
& sue alone, & sect off the bill of costs in the 
action against him.—-Spurr v. Cass, CAss »w. 
Spurn (1870), Tu R. 5 Q. B. 656; 39 1. J. Q. B. 
249; 23 L. T. 409. 

770. Claim by surviving partner—On personal 
debt-—-Set-off of partnership debt.|—A debt due 
from pltf., as surviving partner to deft., may be 
set off against a debt due from deft. to pitf. a 
his own right.—FRENcH u ANDRADE (1796), 6 
Term. Rep. 582; 101 K. R. 715. 

Annotation :—Mentd. Pott v. Cleg (1847), 16 L. J. Ex. 210. 

Set-off in bankruptcy.|—-See BANKhUPTCY, Vol. 
rie pp. 390, 391, 415, Nos. 3569, 3582, 3583, 








—ACTIONS AGAINST PARTNERS. 

A. In General. 

Sce R.S. C., Ord. 48a. 

771. Joinder of all periners —-Svacuer neces- 
sary.]|—ANON. (1709), 2 Eq. Cas. Abr. 166; sae 
H. R. 141. 

772. 
carricr in case on the custom of the ne for not 
safely carrying goods, etc., deft. may plead in 
abatement that his partners ought also to have 
been sued.—BUDDLE v. WiLLSON (1795), 6 Term 
icp. 369; 101 K. lh. 600. 

Annotations :—Distd. Ansell v. Waterhouse (1812), 2 Chit. 

1. efd. Powell v. Layton (1806), 2 Bos. & P. N. R. 


365. Mentd. Govett ». Radnidge (1802), 3 Hust, 62; 
Lloyd v. Williams (1814), 2M. &S. 4843 Pozziv. Shipton 


Sun-srer, 2 

















ae 8 Ad. & Kl. 963; Alton v. Mid. Ry. (1865), 1 
. BLN. S. 213. 
773. -/—In an action against one 


partner, if pltf. gives in a particular of his demand, 
& deft. pleads partnership in abatcment, if deft. 
proves any of the items to have been furnished 
on the partnership account, he shall be entitled 
to a verdict.—COo1LsON v. SELRY (1796), 1 Esp. 
450; 170 BK. R. 417, N. P. 

Annotation : :—Mentd. Hill v. White (1839), 6 Bing. N. C. 


774. -]—In an action on the case 
against a common carrier, for not safely carrying 








may bo set off against a deht due to 
one of the partners on another account, 
wher from the conduct of tho parties 
it may be inferred that they intended 
the account to be a ass ated.—EuLu 
(a, genet (1886), 4 N. Z L. R. 307 


r. Claim against partnership. }—Deft. 
pleaded a set-off to pltf.’s claim for 
moos sold & delivered, & undor that 
pies gave evidence of & sale of goods 

pitf. by deft. & his co-partner, & an 
agreement made between pitf., deft. & 
deft.’a oo-partner, th:t pltf.’s claim 
should be paid in goo from. the 
partnership store.—-CROUCHER v, GUNN 


Whet 
Co. 





771 ii. 
the 
ship i 


sues ‘tn 


a 14N. 5S. R. 
AN. 





.--In an action for 
pee. of noo sold pe & partner- 

necessary to join 
nitt., tt the sontinuing partner who 
his own name, a retiring partner 
against whom deft. has no claim, & 
who has no beneficial interest in what 
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a passenger, deft. cannot plead in abatement the 
non-joinder of a co-proprietor.—-ANSELL v. WATER- 
EE ve veh 2 Chit. 1; 6 M. & S. 385; 105 


notations O. pet Bretherton v. W pee (1821), 6 & Moore. 





C 141, Mentd. Alton v. Mid. Ry. (1865), 1 C. 
ae 213; Headhead v. Mid. Ry. (1867), L ~-R2Q. 3B. 
175. ——.]— PLUMER v. Grecory, No. 
530, ante. 
-.|—See CONTRACT, Vol. XII., p. 231, 
No. 1909. 
776. ——— After release of one — Partnership 


debt.|—A release was given by pltfs. to A., one 
of two partners, with a provision that it should 
not prejudice any claims which pltfs. might have 
against B., the other partner; & that in ordcr 
to enforce the claims against B., it should be 
lawful for pltfs. to sue A., either jointly with BL. 

or separately. In an action by pltfs. against A. 

& B., this release having been pleaded by A. & 

set out on oyer in the replication, with an aver- 

ment that the action was prosecuted against A. 

jointly with B., for the purpose of enabling pltfs. 

to recover payment of moneys due from B. & A. 

to pltfs., either out of the joint estate of B. & A., 

or from B. or his separate estate, the replication 

was demurred to, & the demurrer overruled.— 

SoLLy v. ForBEs (1820), 2 Brod. & Bing. 38; 

4 Moore, C. P. 448; 129 HE. R. 871. 

Annotations -—Apld. Upton v. A ton (1832), 1 Dowl. 400; 
Currey v. Armitage (1858), V. R. 516. Mentd, Two- 
penny Young (1824), 3 B. me C. 208; Morley v. A Saar 
ire ele ao & P. 305; Watters v. Smith (1831), 2 

B.&A ; Re Barrow & Geddes, kz p. Christy ( 1832), 

2 fois ‘& on. 155 ; Cocks AP ee (1832), 9 Bing. 341; 

Simons v. Johnson (1832), 3 . & Ad. 175; Warwick v. 


Richardson (1844), 14 Sim. Ogi: Kearsley v. Cole (1846), 
16 M. & W. 128; nasty a war "y. ro (1846), 3 Cc. B. 


540; Ford v. Beech (1848), 1 B. 852; Ansell v. 
Baker ey, 15 Q. B. 20; Owen v. Homan (1851), 
Mac. & G. 378; Squire v. Ford (1851), 9 Hare, 47 ; 


Price v. Barker 


Pomfret v. Porring (1854), 18 Beav. 618; 
v. De 


(1855), 4 BE. & J toe ae Bre Merry & Smith 


Castro yeas), 4 CB - 216; Green v. Wynn (18 68), 
IL. R. 7 . 28; oor Vv. Marshall 11869}, 39 L. J. 
G Pp. 14 aRateatl v. Gosling (1871), L. R. 7 Cc. P. 93 


Re E,W. A. (@ Debtor) (1901), 85 L. T. 3 

777. Joinder of dormant ne 2 geion on 
contract with visible partners.|—-If several persons 
act as partners, & contract debts, & an action is 
brought against several persons, as those com- 
posing the whole firm, the ct. will not grant them 
a new trial on a suggestion that all the concerned 
were not named, or that some were named who 
were not concerned. 

They, who are the visible apparent partners are 
the persons to be charged & one partner alone 
might be charged, if he made the contract alone, 
as a separate person, & in his own name (CHAPPLE, 
J.).—Smitir v. Huaains (1740), 7 Mod. Rep. 
407; 87 E. R. 1323. 

778. .|— Upon an action brought 
against one partner only he must plead the same 
in abatement, & cannot give it in evidence on the 
trial, that others are not joined. 

In actions upon contract, every partner must be 
made a deft. All contracts with partners are 


(2 R. & G.) 370.— 








is sought to be recovered.— LEESON p. 
Mosrs oer? 31 W. L. R. 8173 24 
D. L. 8: § Sask. L. R. 222.— 
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771 i. Joinder of all 
her necessary.}—ALBION LUMBER 
v. BROWNELL (N. 
BK. I. R. 224.—CAN, 


771 iii, —— ——.. 
missory note had been made by a 
partnership & one of the partners was 
not resident in the Cape Colony :— 
Held; pltf. was entitled to sue the 

artnor within the jurisdiction.— 
AES es RATTRAY (1893), 12 S.C. 


partners — +-Where a pro- 


S.) (1907), 3 


as &@ 


t. Joinder of dormant partner.j—In 
an action for goods sold fs delivered 
the non-joinder of a dormant partner 


408 


Sect. 6.—Legal proceedings: Sub-sect. 2, A., B. 
& C.] 





joint & several; every partner is liable to pay the 

whole. In what proportion the others should 

contribute is a matter merely among themselves. 

A creditor knows with whom he dealt; but he 

does not know the secret partner. He may be 

nonsuited twenty times before he learns them all ; 
or driven to a suit in equity, for a discovery who 
they are. It is crucl to turn a creditor round, & 
make him pay the whole costs of a nonsuit, in 
favour of a deft. who is certainly liable to pay his 
whole demand; & who is not injured by another 
partner’s not being made deft., because, what he 
pays, he must have credit for, in his account with 

the partnership (LORD MANSFIELD).—RICE v. 

SHUTE (1770), 5 Burr. 2611; 2 Wm. BI. 695; 

96 KH. R. 409. 

Annotations :-—Distd. Schack v. Anthony (1813), 1 M. & S. 
573.  Apld. Richards v. Heather (1817), 1 B. & Ald. 29. 
Consd. Kendall _v. Hamilton (1879), 4 App. Cas. 
Refd. Abbot v. Smith (1774), 2 Wm. BI. 947; 
Layton (1806), 2 Bos. & P. N. R 
(1807), 2 Bos. & P. N. KR. 454; Hammond v. Schofield, 
[1891] 1 Q. BK. 453. Mentd. Kvans v. Lewis (1794), 
cited in 1 Saund. 291 d; R.v. Young & Glennioc (1794), 
2 Anst. 448; Scott ». Godwin (1797), 1 Bos. & P. 67; 
Govett v. Radnidge (1802), 3 East, 62: Godson v. Good 
(1816), 6 Taunt. 587; Jones v. Smith (1848), 1 Exch. 
$31; Townes v. Mead (1853), 3 C. L. R. 381. 

179. --—— |—If a pltf. sues a deft., with 
whom alone he believes he has contracted, but 
who in truth has a dormant partner, deft. may 
plead in abatement that his partner ought to be 
joined in order to compel a new action against 
the two, in which they may set off a debt con- 
tracted by pltf. as pltf. believed, to the other 
partner alone, but in which both parties are, in 
truth, equally interested.—Dunots ». Luprerr 
ae 5 Taunt. 609; 1 March. 246; 128 E. R. 
Annotations :—Dbtd. Baldney x. Ritchic (1816), 1 Stark. 

$38; Mullett v. Hook (1827), Mood, & M. 88; De Mautort 

v. Saunders (1830), 1 B. & Ad. 398, 

780. -——--,.|~-- The non-joinder of a secret 
partner cannot be pleaded in abatement. 

I directed the jury to find for pltf., if they 
thought the sale was intended to be made to deft. 
alone; for deft., if they thought the sale was 
intended to be made to the two (Lorp TENTER- 
DEN, C.J.).—MULLETT v. Hook (1827), Mood. & 
M. 88, N. P. 

Annotation :—Apld. De Mautort v. Saunders (1830), 1 
B. & Ad. 398. 

781. -|— Where, in an action of 
assumpsit, deft. pleads in abatement the non- 
joinder of other persons, who, he .contends, were 
his partners, & pltf. takes issue upon the plea, it is 
sufficient for deft. to show a partnership in fact 
between him & those other persons. He must 
show that the pltf. knew, or from the circumstances 
must have belicved, that deft. had partners.— 
Dr Mavurort v. SAUNDERS (1830), 1 B. & Ad. 398 ; 
9L. J.O0.8. K. B. 51; 109 B. RR. 836. 
mer sac se :—Distd. Bonfield v. Smith (1844), 12 M. & W. 


Refd. Jie Starkies & Whiteside, Hz p. Chuck (183+ 
8 Bing. 469. pee Ye 


——— Right to elect in bankruptcy.]---See Banx- 
RuUPTcY, Vol. 1V., p. 444, No. 4014. 

782. Joinder of partner — Not party to agree- 
ment sued on.|— A. agreed in writing with B. & C., 


504. 
Powell v. 
. 365; Max v. Roberts 

















is not fatal —Briaas v. BOWER (1832), 
5 O. 8S. 672.—CAN, 


782 i. Joinder of partner—Not narty 
to agreement sued on.}—An agroement 
was entered into under soal between 
A., B. & C., for the advance of certain 
moneys from A. to B. & C., who were 
partners in a mill business, & who, 
from the agsets arising from the busi- 


ncss, were to repay such advances, JD. 
afterwards became a 
C. :—Jleld: A. coul 
auction of assumpsil against B., C., & D. 
jointly, for the recovery of the balance 
of such advances.—MITTLEBRRGER . 
MERRITT (1845), 1 U. C, R. 330.—CAN. 


a. Proof of purtnershin.}-—J AMIESON 
MEAT Co. v, STEPHENSON (1912), 22 


PARTNERSHIP. 


on behalf of themselves & D., as partners in trade, 
to serve them, B. & C., & the survivor of them, for 
seven years, as their foreman, & not to engage in 
trade on his own account during that: period with- 
out their consent; & B. & C. agreed to pay him 
wages after the rate of £3 3s. per week, so Jong as 
he should serve them faithfully :—Held: the 
action was maintainable against B., C., & D. jointly, 
though B. & C. only were parties to the written 
agreement.—DRAKE v. BECKHAM (1843), 11 M. & 
W. 315; 12 L. J. Ex. 486; 7 Jur. 204; 152 E.R. 
823, Ex. Ch.; on appeal, sub nom. BECKHAM U. 
DRAKE (1849), 2 H. L. Cas. 579, H. L. 

Annotations :—Distd. Robinson v. Rudkins (1856), 26 

L. J. Ex. 56; Spurr v. Cass, Cass v. Spurr (1870), L. I. 

5 Q. B. 656. Mentd. Hill v. Smith (1844), 13 L. J. Ex. 

2433 Williams v. Chambers (1847), 10 Q. B. 3387; Bell 

v. Carey (1849), 8 C. B. 887; Bill ». Corey (1849), 14 

1 T. O. 8. 254; Wethercll v. Julius (1850), 10 C. B. 267 ; 

Klliot v. Clayton (1851), 16 Q. B. 581; Boddington ¢%. 

Castelli (1853), 1 EK. & B. 879; Kmmens v. Elderton 

(1853), 13 C. B. 495; Stanton v. Collier (1854), 3 HK. & B. 

274; Northampton Gas Light Co. v. Parnell (1855), 24 

L. T. O. 8. 239; Betts v. Burch (1859), 4 H. & N. 506; 

Bristowe v. Whitmore (1861), 4 L. T. 622; Richbell t. 

Alexander (1861), 30 L. J. GC. P. 268; Calder v. Dobell 

(1871), L. R. 6 C. P. 486; Wadling v. Oliphant (1875), 

1Q. B. D. 145; Emden v. Carte (1881), 17 Ch. D. 169; 

Kellaway v. Bury (1892), 66 L. T. 599; Re Beyts & 

Craig, Hx p. Trustee (1894), 70 L. T. 561; Rose v. 

Buekett, [1901] 2 K. B. 449; Batley v. Thurston, [1903] 

1 K. BR. 137; Formby v. Barker, [1908] 2 Ch. 539; 

Wilson v. United Counties Bank, [1920] A. C. 102. 

783. Joinder of representative of deceased 
partner.|—C. made a shipment of goods to the 
East Indies on account of B., & advanced money 
to B. upon those goods. C. & his partner after- 
wards made three other shipments of goods to the 
Hast Indies, on account of B. & his partner, & 
made three advances on those goods ; the proceeds 
of the four shipments were remitted to a firm in 
London. The surviving partners in the London 
firm afterwards filed a bill of interpleader against 
the assignees of C. & his partner, & the assignees 
of B., & his partner, & paid the amount of the four 
remittances into ct. The assignees of C. & his 
partner, filed a bill against the surviving partners 
in the London firm, the partner of B., & B.’s 
assignecs, praying for an account of what was due to 
C., & also of what was due to C. & his partner, on 
account of their advances. A demurrer to this 
bill, on the ground that the representatives of 
deceased partner in the London firm were necessary 
parties, & also for multifariousness, was allowed.— 
MILLER v. CRAWFORD (1840), 9 Tu. J. Ch. 195. 

784. Joinder of retired partner — Interest 
assigned prior to action—Liability for costs.|— 
A party having an interest in the subject-matter 
of a suit by virtue of a partnership had parted with 
his interest prior to the date of filing the bill. 
Pitf. nevertheless made him a deft., & he by his 
answer disclaimed. Pltf. was ordered to pay such 
deft.’s costs without being entitled to them, over, 
the ct. being of opinion that pltf. might have 
easily ascertained the fact of the assignment & it 
not appearing that he had attempted to do so.— 
TEED v. CARRUTHERS (1842), 2 Y. & C. Ch. Cas. 31 3 
6 Jur. 987; 63 EK. R. 14. 

Annotation :—Refd. Frail v. Ellis (1852), 22 L. J. Ch. 467. 

785. Joinder of absconding partner.|—ATKIN- 
SON v. MACKRETH, No. 487, ante. 

786. Action against individual partners—For 


O. W. PR. 6; 3 O. W. N. 2196; 2 
D. L. R. 911.—CAN. 

b. Liability of partner for costs 
incurred by  co-partners.] — BANQUE 
D'HOCHELAGA ¥. MARITIME RAILWAY 
NEWS Co. (1898), 31 N. 8. R. 9.—CAN. 

c. Form of claim.}—Where an action 
is brought inst A. & B., carrying on 
business under the name, style, & firm 


artner with B. & 
not maintain an 


Part [V.—RELATIONS BETWEEN PARTNERS AND THIRD PARTIES. 


same debt.|—-Several actions will not lie against 
the different members of a partnership firm, for the 
same identical debt. Therefore, where pltf. 
brought two actions against two joint contractors 
for the same debt, the ct. set aside the proceedings 
without costs in one action, the debt & costs in 
the other having been paid.—CARNE v. LEGH 
(1826), 6B. & C. 124; 9 Dow. & Ry. K. B. 126; 
108 EB. R. 398. 


Annotations :—Refd. Newton v. Liddiard (1847), 11 Jur. 
471; Bailey v. Haines (1850), 15 Q. B. 533. 


787. Proof of partnership—sStrict proof neces- 
sary.|—Maaa v. STONEHOUSE (18438), 1 L. T. O. S. 
508. 

788. Attachment order—All partners must be 
served.|—An attachment for disobedience of a 
judge’s order cannot issuc against two partners, 
unless cach has been served with the order.— 
Ke p. WiLLAND (1851), 11 C. B. 544; 138 H.R. 
585. 

789. Against sole partner.] — Where an 
order has been obtained by a local authority 
giving them a charge in priority to other incum- 
brances on property adjoining a road for their 
costs of paving such road, & directing an inquiry 
as to incumbrances, & the sole partner of deft. co. 
neglects to obey an order that he should answer 
such inquiry on affidavit, & a subsequent order 
that he should attend for examination. On a 
motion to attach him:—Held: an order for 
attachment must be made, & the costs of, & 
incidental to, the motion were directed to be added 
to the charge.—TOTTENHAM URBAN COUNCIL v. 
NIELSEN & Co. (1915), 85 L. J. Ch. 272; 1141. 7. 
; 79 J.P. 5043; 59 Sol. Jo. 667; 14 1. G. R. 





B. In Firm’s Name. 


See R.S. C., Ord. 484, r. 1. 

790. Bill drawn by firm.|—In a declaration by 
the indorsee against the acceptor of a bill of 
exchange drawn by a firm & by them indorsed 
to pltf., it is sufficient to describe the bill as drawn 
& indorsed by certain persons under the name & 
style of the firm, without setting forth the name of 
the individuals composing it.— TIGAR v. GORDON 
(1842),9 M. & W. 347; 11 I. J. Ex. 279; 6 Jur. 
G29; 152 BK. R. 148. 

Annotation :—Refd. Smith v. Ball (1846), 9 Q. B. 361. 

791. Death of partner after action commenced 
—Defence by survivor in personal capacity.|—-An 
action was brought against a firm in the firm name. 
There were two partners, one of whom died after 
writ & appearance. The surviving partner put ina 
defence not: purporting to be the defence of the 
firm, but as his personal defence to the action :— 
Held: the form of the defence was wrong, as 
deft., not being sued in his personal capacity, was 
not entitled to put in a personal defence, but only 
; statement of defence for & in the name of the 

rm. 

In case, say, one partner alone chooscs to appear, 
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he would be entitled & would be bound to put in a 
statement of defence of the partnership. He 
might if he chose add, ‘‘ by ’’ so & so, ‘‘ one of the 
partners served & appearing’’; but his defence 
would be the defence of the firm, & the action 
would go to trial upon that defence, & in that case 
judgment could be obtained against the partner- 
ship. Of course, if the partner chose to put in an 
improper defence &, so rendered the partnership 
liable in a case where it ought not to be made 
liable, he might thereby, as between himself & his 
co-partners, be committing a breach of duty for 
which he would be liable to them, but, so far as 
pltf. is concerned, pltf. would be able to obtain 
judgment. Now, if judgment is obtained against 
the partnership, it can be enforced as against all 
the partners, & against the partnership assets ; 
but there is this provision made, that suppose one 
of the partners has not been served & is ignorant 
of the existence of the action, then execution can- 
not be levied against him without giving him an 
opportunity of appearing, & pltf. must then satisfy 
the ct. that he is liable as a partner (ROMER, L.J.). 

I have so far dealt with the case of the death of a 
partner before action. Now what happens if a 
partner dies between service of writ & the trial 
of the action & judgment ? In that case equally 
the dead man’s estate is not bound. Judgment 
can only be obtained against the surviving partners 
& enforced against them & against the partnership 
assets. ... This is clear—that the partner 
who dies between writ & judgment is not 
before the ct., & therefore judgment could not be 
obtained against deceased partner, or execution 
enforced against him or his asscts. Supposing 
there were two partners, both living at the date of 
writ, & both were served, & both died before the 
action came on for trial, no judgment could be 
obtained (Romrr, L.J.).—-ELLIsS v. WADESON, 
[1899] 1 Q. B. 714; 68 L. J. Q. B. 604; 80L. T. 
508; 47 W. R. 420; 15 T. L. R. 274; 43 Sol. Jo. 
330, C. A. 

Action against proprietary club.|——See CLUBS, 
Vol, VILI., p. 520, No. 1038. 


See, also, Sub-sect. 2, E., post. 


C. After Dissolution. 


792. Action in firm name.|—(1) A firm, con- 
sisting of A., B., & C., incurred a debt. The firm 
was dissolved as to C., but continued to trade in the 
old firm’s name. The creditor after the dissolution 
sued the firm in the firm’s name, & served the 
writ personally on A., & on default of appearance 
signed judgment. C. had no notice of the action. 
The creditor, on discovering C., served him with 
particulars of demand of the judgment debt, & on 
his neglect to pay, issued a debtor’s summons 
against him founded on the judgment debt. C. 
denied the debt & applied to dismiss the summons. 
The registrar refused :—Held: the debtor’s 
summons must be dismissed, but without costs. 


of A. & B., they are to be considercd 
as sued individually & not “in the 
firm name.”-—RANAOM v». POTTER & 
MD OUGALL (1907), 1 Alta. L. R. 247. 


d. -l—If dcefts. are sued as “ A., 
B. & C., carrying on business under the 
firm name & style of A. & Co.,”’ the 
action is against the partners in- 
dividually, & a judgment § therein 

gainst the said defts.” is against the 
Raid individuals.---SuFFIELD v. KEN- 
bret (Man.), [1920] 3 W. W. R. 594,.— 





PART IV. SECT. 6, SUS-SECT. 2.—B. 
e. General rule.j|-—The right form of 


action, when suing a partnership, is to 
cite the partnership. It is not neces- 
sary to name in the summons the 
individual members of the partnership. 
—~—NATIONAL BANK, LTD. v. MAKANJEE 
& PatEL (GUIERAT TRADING Co.) 
(1919), 40 N. L. QR. 33.—S. AF. 


f. Foreign firm.|—The members of ao 
foreign firm cannot be sued in our cts. 
in the flrm name.—KnautuH Nacnop 
aa (1897), 30 N. S. R. 251.— 


g. Action for fraud.jJ—It is incom- 
petent to sue a firm for damages on the 
ground of fraud, unless the names of 
the partners alleged to have committed 
the fraud are specified, fraud being 


personal to an individual.—THOMSON 
& Co. v. PATTISON ELDER & Co. (1895), 
22 R. (Ct. of Sess.) 432; 32 Sc. L. R. 
339; 28. L. T. 530.—SCOT. 


PART IV. SECT. 6, SUB-SECT. 2.—C. 


192 i. 4ction in firm name.}—The 
cause of action arose before, & tho 
writ of summons was issued after, the 
dissolution of defts.’ firm :—Held: 
defts. were properly sued in their firm 
namco.—WILSON v. McLAY cogent) & 
Co. (1884), 10 Pp, qh. 355.—C N, 


792 ii, ——.}—MILLS tm McGRATY 
(1907), 7 W. L. R. 74; 1 Alta. L. R. 
32.—CAN, 
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Sect. 6.—Legal proceedings: Sub-sect. 2, C., D. 
BH. (a) & 


(2) Semble: R.S. C., Ord. 16, r. 10, does not 
apply to the case of a partner in a firm dissolved 
before the issue of the writ in an action in respect of 
a debt incurred before such dissolution ; but that, 
having regard to R. 8S. C., Ord. 42, r. 8, a judgment 
obtained against a firm in the firm’s name is not 
per se binding on a person who is not a partner at 
the issue of the writ, & who has not admitted on 
the pleadings that he is, nor been adjudged to be, 
a partner in the firm sued, nor been served as 
partner with the writ so as to constitute a debt on 
which he can, without any further proceedings 
against him, be made a bkpt. 

(3) The orders apply only to persons who are 
at the time of action commenced partners in an 
existing firm, & not to persons who have been 
partners in a firm then dissolved.—Re YOUNG, 
v2 p. YOUNG (1881), 19 Ch. D. 124; 51 L. J. Ch. 
141; 45 L. T. 498; 30 W. R. 330, C. A. 
Annotations :—As to(1) Distd. Jackson v. Litchfleld (1882 

8 Q. B. D. 474. Refd. Ellis v. Wadoson, [1899] 1 Q. B 
714. <As to (2) Dbtd. Davis v. Morris (1883), 10 Q. B. D 
436. Consd. Munster v. Railton (1883), 11 Q. B. D. 435 
Distd. He Wenham, Kx p. Battams, [1900) 2 Q. B 
698, 4s to (3) Consd. Davis v. Morris (1883), 10 Q. B. D. 
436. Generally, Refd. Worcester Banking Co. v. Trotter 
Thomas (1887), 3 T. L. R. 708; Shepherd v. Hirsch, 
Pritchard (1890), 45 Ch. D. 231. 

793. -——.]—Pltfs. having brought an action 
& obtained judgment against the firm of ‘‘ H. & 
D.,”’ applied to a judge under R. S. C., Ord. 42, 
r. 8, for leave to issue execution against M. as 
being a member of the firm. It appeared that the 
action was upon a bill of exchange drawn by D. 
at a time when M. Hi. & D. were partners in the 
firm of H. & D., but that M. had retired from the 
partnership prior to the issuing of the writ, & that 
the firm of H. & D. then continued, but consisted 
of H. & D. only. The bill was drawn without the 
knowledge or consent of M., & for a purpose 
unconnected with the partnership :—Held: 
(1) under R. S. C., Ord. 16, r. 10, which enables 
two or more persons being liable as co-partners 
to be sucd in the name of their firm, the right to 
sue partners in the name of a firm is not limited 
to the case of partners carrying on business at 
the date of the writ ; (2) it was a question of fact, 
having regard to the circumstances & the proceed- 
ings subsequent to the writ, whether pltf. intended 
to sue under the firm name those partners only who 
were membcrs of the firm at the commencement 
of the action, or the same persons together with 
any former partner.—Davis v. Morris (1883), 10 
Q. B.D. 4386; 52 L. J. Q. B. 401; 31 W. R. 749. 

794. -|]— Judgment was _ recovered, in 
default of appearance, against a late partnership 
firm of ‘‘W. Brothers,” in an action brought 
against it after its dissolution, for a debt incurred 
during the partnership. The writ had been served 
on each of the late partners, J. & T. A bkpcy. 
notice in the usual form, & following the judgment, 
was then addressed to ‘‘ W. Brothers’? & served 
personally on each of the late partners. The 
notice not having been complied with, the judgment 
creditor presented a petition against J. alone :— 
Held: under R. S. C., Ord. 48a, the action had 
been properly constituted against ‘‘ W. Brothers ”’ 


—_— 
. 


& 
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as a firm, notwithstanding its dissolution, since 
the cause of action had accrued before the dissolu- 
tion, Partnership Act, 1890 (c. 39), 5.38; &, under 
the same order, the judgment was cnforccable 
against each of the late partners.—Re WENHAM, 
Ez p. Batrams, [1900] 2 Q. B. 698; 69 1. J. Q. B. 
808; 83 L. T. 94; 48 W. RB. 627; 44 Sol. Jo. 609 ; 
7 Mans. 309, C. A. 

795. One partner abroad.}— <A_ suit for the 
specific performance of a contract made with a 
partnership, was instituted against the members 
of the firm after the partnership had been dissolved : 
—Held: the fact of one of defts. being out of the 
jurisdiction was no reason why a decree should 
not be made against those defts., who were within 
the jurisdiction.—SOUTHERN v. HARRIMAN (1864), 
10 L. T. 263; 12 W. R. 7043 on appeal (1866), 14 
W. R. 487, C. A. 

796. Power of one partner to consent to judg- 
ment—Without assent of co-partner.J|—After a 
partnership has been dissolved, one of two partners 
has no power to bind the other in an action brought 
against both jointly, by giving a cognovit to pay 
the debt & costs as between attorney & clicnt, & 
the cognovit having been given without the know- 
ledge or assent of the co-deft. the ct. set aside a 
judgment & execution which had been entered 
up & sued out thereon.— RATHBONE v. DRAKEFORD 
(1830), 6 Bing. 375; 4 Moo. & P.57; 8L.J.0.8. 
C. P. 117; 130 EB. R. 1325. 

Service of writ.!— See Sub-sect. 2, KE. (a), post. 


D. Deceased Partners. 


797. Right of partnership creditor — Against 
representatives & surviving partner.|] — A joint 
creditor of a partnership is entitled to sustain a bill 
for the administration in one suit of the real & 
personal estates of several deceased partners, 
against their representatives & the surviving 
partners.— BROWN v. WEATHERBY (1841), 12 Sim. 
8; 10 L. J. Ch. 190; 59 BK. R. 10382. 
sa ice :— Mentd. Bridges v. Hinxman (1847), 16 Sim. 


798. Remedies concurrent.| — Ie 
Hopason, BECKETT v. RAMSDALE, No. 593, anle. 

799. Action against surviving partner.| — A 
demand against a surviving partner as survivor, 
may be joined with a demand due from him, as if 
he were solely liable—GoLDING v. VAUGHAN 
(1782), 2 Chit. 436. 

800. Action against representatives —Of last 
surviving partner.|—Where A., partner with B., 
signed an agreement on behalf of the house of A. 
& B., & B. survived A. :—Held: an action on the 
agreement lay against the exors. of the survivor 
only.—CALDER v. RUTHERFORD (1822), 3 Brod. 
& Bing. 302 ; 7 Moore, C. P. 158; 129 KF. R. 1801. 

801. —_—- Whether surviving partners necessary 
parties—Action by joint creditor.|—-WILKINSON v. 
HENDERSON, No. 623, ante. 

802. -|— THORPE v. JACKSON, 
No. 624, ante. 

803. ——.|—-KIRWAN v. KIRWAN (1836), 
Donnelly, 71; 47 BE. R. 233. 

804. ——. Claim for payment of partner- 
ship debt.]|—The surviving partner of a firm is a 
necessary party to a claim by a creditor for pay- 
ment out of the estate of deceased partner of a 





























795 i. One partner abroad.) — Re 
SINCLAIR v. BELL (1897), 28 O. R, 
483.—CAN. k, 

h. Joinder of all partners—Whether 
necessary.|—Held 








- an action for pay- 
ment of a partnership debt against one 
of several partners of a dissolved firm 
is incompetent.—M‘NAUGHT v. MIL- 


PORTER, 
LIGAN (1885), 13 R. (Ct. of Sess.) 366 ; 


23 Sc. L. R. 236.—SCOT. 


-}—In an action against 
a partnership which has been dissolved, 
all partners who were such at the date 
the alleged cause of action acorued 
should be joined as defts.—KING v. 
HODGSON 
Buch. 117.—S. AF 


PART IV. SECT. 6, SUB-SECT. 2.—D. 


799 i. Action against surviving part- 
ner.j—Where the mtge. debt is taken 
in the name of one partner to secure a 
partnership debt, & a bill jis filed to 
enforce the security, the represonta- 
tives real or personal of a deceased 
partner are not necessary parties.— 


& Co. (1879), 
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partnership debt.—Hus v. M‘RAE (1851), 9 
Hare, 297; 20 L. J. Ch. 533; 17 L. T. O. S. 242 5 
15 Jur. 766; 68 K. R. 516. 
Annotations :—Consd. Re Hodgson, Beckett v. Ramsdale 
heel 31 Ch. D. 177. Refd. He Barnard, Edwards v. 
arnard (1886), 32 Ch. D. 447; Blyth v. Fladgate, 


Morgan v. Blyth, Smith ». Blyth, [1891] 1 Ch. 337; 


Moore v. Knight, [1891] 1 Ch. 

805. Taking accounts of deceased 
partner’s estate.| — Re HopaGson, BECKETT v. 
RAMSDALE, No. 593, ante. 

--—~-.]-—See EXEcurors, Vols. XXIII. & XXIV., 
pp. 362, 646, Nos. 4289, 6727. 








Ei. Service of Proceedings. 
(a) In General. 

806. Service on oné partner—Whether valid for 
all.|—By suffering judgment to go by default defts. 
acknowledge a joint cause of action &, therefore, 
quoad hoc they are partners. Service, therefore, 
on one is good for all (BAYLEY, B.).—FIGGINS v. 
WARD (1834), 2 Cr. & M. 424; 2 Dowl. 364; 4 
Tyr. 282; 3L. J. Ex. 1385; 149 KE. R. 826. 
Annotations :—Apld. Amlot v. Evans (1841), 7 M. & W. 

462; Mttison v. Wood (1852), 21 L. J. Q. B. 317. 

807. Co-partners not available.|] — 
Service of subpoena on some partners defts., 
ordered to be deemed good service upon other 
partners defts. who could not be found.—Snow uv. 
Hour (1841), 10 L. J. Ch. 178. 

808. Copy left at place of business.|— 
An order on two solrs., as partners, is not duly 
served by serving it on one of them & leaving a 
copy at the place where the partnership business 
is carried on.— YOUNG v. GOODSON (1826), 2 Russ. 
255; 38 E.R. 331. 

809. ——- After service on firm—Appearance 
within eight days.|—The writ of summons in an 
action against a firm was duly served upon the 
firm, & five days afterwards was served upon an 
alleged partner. Judgment by default was signed 
against the firm; subsequently to the signing of 
the judgment, but within eight days from the 
service of the writ upon him, an appearance was 
entered by the partner :—Held: the partner was 
entitled to have the judgment against the firm 
set aside.—-ALDEN v. BECKLEY (1890), 25 Q. B. D. 
643; 63 1. T. 282; 89 W. R. 83 sub nom. ALLDEN 
v. Beckuey, 60 L. J. Q. B. 87, D.C. 

810. Service on presumed partner—Presump- 
tion wrong.|—-A writ, having been issued against 
a firm & others, was served on deft. F., in his 
individual capacity as deft. & also as representing 
both a co-deft. G., & the firm, of which he F. was 
supposed to be a member. F. was not in fact, 
however, a partner in the firm, nor did he in any 
way represent either it or G. for the purposes of 
service. The firm entered a conditional appear- 
ance in their firm name, & moved to discharge the 
Service as a against them. G., who was out of the 
jurisdiction, also entered a conditional appearance 
«& moved to discharge the service as against him : 
—Held: (1) the defect, under R. S. C., Ord. 12, 
r. 15, in the firm’s conditional appearance could be 
cured by an undertaking by the partners to amend 
the appearance by appearing individually in their 
own names; (2) upon this being done the service 
must be discharged as against them, & it must also 
be discharged as against G., he being accessible 
without arent & there being no need for pone 

: h 
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motions, the objection as to the firm’s defective 
appearance not having been taken until nearly the 
close of the argument.— NELSON v. PASTORINO & 
Co. (1883), 49 L. T. 564. 

811. Service after dissolution—Plaintiff ignorant 
of dissolution.|— SHEPHERD v. LimscH, PRITCHARD 
& Co., No. 815, post. 

812. On all partners— Service on firm 
insufficient.|— Where an action is brought & 
judgment is recovered against co-partners in the 
firm name, if one of the members has left the firm 
to the knowledge of pltf. before the commenccment 
of the action, & does not appear to the writ in his 
own name or admit that he is, or has not been 
adjudged to be, a partner, pltf., in order to be 
entitled to obtain leave to issue execution against 
such member, or to have the question of his liability 
tried, under R. S. C., Ord. 48a, r. 8, must have 
served him with the writ in accordance with the 
proviso to r. 3.—WIGRAM v. Cox, Sons, BUCKLEY 
& Co., [1894] 1 Q. B. 792; 63 1. J. Q. B. 751; 
10 R. 186; sub nom. WiIGG@an v. Cox, SONS, 
BuckLey & Co., 70 L. T. 656, D. C. 

Aree :—Distd. Davis v. Hyman (1903), 72 L. J. K. B. 





813. -—— Motion to discharge charging order.]| 
—By a judgment in an action in the Ch. Div. the 
partnership carried on under the name of S. & co., 
was dissolved, & a receiver & manager was 
appointed. Subsequently, D., a creditor, without 
the knowledge of these proceedings sued the firm 
in the K. B. Div. on certain bills of exchange 
accepted by the firm for partnership purposes, & 
served one partner only, who entered an appear- 
ance, & obtained judgment for the sum due & 
costs. D. then having become aware of this 
action applied in it for leave to issue execution, 
notwithstanding the possession of the receiver, 
which leave was accordingly granted, & a charging 
order obtained. On a motion on behalf of the 
partner not served with the writ in the action in 
the K. B. Div. to discharge the charging order for 
irregularity :—Held: the motion was, in effect, 
to obtain a declaration that the judgment of the 
K. B. Div. was void, & there was no jurisdiction 
to so hold; R. 8S. C., Ord. 48a, rr. 1 & 3, were 
intended for the protection of the individual 
partner, & not of the assets of the firm, therefore 
the order previously made in chambers following 
the terms of the order in Kewney v. Alttrill, No. 
1540, post, would stand, & the motion be refused 
with costs.—BRAND v. SANDGROUND (1901), 85 
L. T. 517; 18 T. I. R. 96. ; 

In action of bill of exchange.|—-See BILLs oF 
EXCHANGE, Vol. VI., p. 469, No. 2988. 

Service of bankruptcy notice.] — See BANkK- 
RrupTcy, Vol. IV., pp. 136, 187, Nos. 1260, 1261. 


(b) On Foreign Firm. 
i. Carrying on Business within Jurisdiction. 

See, now, R. 8S. C., Ord. 48A, rr. 1, 3. 

814. General rule.}|—(1) R. S. C., Ord. 48a, 
r. 1, applies to all partnerships carrying on business 
within the jurisdiction. Therefore a firm which 
carries on business within the jurisdiction may be 
sued in the firm name under that rule without 
leave, although it be a foreign or colonial firm, 
the members of which are resident out of the 
jurisdiction. 


service; (3) pitf. must pay the costs of bo For the present purpose I think that a colonial 
STEPHENS v, SIMPSON (1866), 12 Gr. assignment of share—Plaintiff ignorant but before it bad been made public, 
493.—CAN, oy pe ida tenet aa on F coe pitt. rig bee ar we a aa 
PART IV. ial 4 6, daageulas 2.— name of A. & Co. A. absconded & the service was good.—-BANK OF HAMILTON 
(a). business continued. 0. ed his v. BLAKESLEE (1881), 9 P. R. 130.— 

}. Service on one partner—Afier interest to B., & after such ment, CAN. 
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firm is in the same position as a foreign firm, 
1.€. a firm in a foreign country composed of persons 
not subjects of the Queen; for it appears to me 
that for this purpose nothing turns on whether 
defts. owed allegiance to the Queen; but the 


question is whether they are subject| to the_ 


jurisdiction of this ct. . . . If the fimm carrics on 

business within the jurisdiction, then whether it 

is an English or a foreign firm, & whether it also 
carrics on business in a colony or abroad or not, 

a writ may be issued against the partners in the 

firm name without leave under R. S. C., Ord. 48a, 

r. 1 (LoRD HsHER, M.R.). 

(2) Pitfs. issued a writ against defts. in the 
name of their firm, without leave. Defts. were a 
Natal firm carrying on business within the juris- 
diction. ‘The partners being out of jurisdiction, 
pltfs. obtained an order for substituted service 
upon one of the partners by serving it upon his 
brother in London :—Held: the order for substi- 
tuted service & service thereunder must be set 
aside because the writ could not be served per- 
sonally upon a partner out of the jurisdiction & 
therefore could not be served upon him by 
substitution. WonrcksTEerR Ciry & CouNTY BANK- 
ing Co. v. FiIrBANK, PAULING & Co., [1894] 1 
Q. B. 784; 63 L. J. Q. B. 542; TOT. T. 4433; 42 
W. R. 402; 10 T. L. R. 8453; 38 Sol. Jo. 824; 
9 R. 367, C. A. 

Annotations ;—As to (1) Refd. Taylor v. Johnson, [1917] 
W.N. 341. 48 to (2) Refd. Porter v. Kroudenherg Kreg- 
linger v. Samuel & ltosenfeld, Ite Merten’s Patents, 
11915) 1 K. B. 857. 

815. Service on resident partner.|— (1) Service 
on one partner within the jurisdiction is good 
service on all the partners, although the partner- 
ship is a foreign partnership & all the partners 
reside & are domiciled out of the jurisdiction. 

(2) A writ was issued against a partnership firm 
of H. P. & co., & was served in London under 
R.S. C., Ord. 9, r. 6, on the manager, at the place 
where the business of H., P. & co. purported to 
be carried on. H. was a foreigner domiciled in 
France, & P. a British subject resident here. H. 
moved to discharge the service of the writ on the 
ground that the partnership of H., P. & co. had 
been dissolved to the knowledge of pltf. some 
time before the issue of the writ, & moreover that 
he, J., was a foreigner domiciled in France. Upon 
the evidence, the ct. arrived at the conclusion that 
the dissolution of the partnership had not come to 
the knowledge of pltf. prior to the commencement 
of the action :-- Held: under BR. S. C., Ord. 9, r. 6, 
coupled with R. 8. C., Ord. 16, r. 14, service on the 
manager at the place of business was good service 
on H. & P. notwithstanding the fact of I. being 
a foreigner domiciled abroad.—-SHEPHERD  v. 
Hirscu, PrRitcHarp & Co. (1890), 45 Ch. ID. 231; 
59 L. J. Ch. 819; 63 L. T. 335; 88 W. Rt. 745; 
6'T. L. BR. 488. 

As to (2) Refd. Western National Bank of 


City of New York v. Perez, Triana, [1891] 1 Q. B. 304; 
St. Gobain, Chauny & Cirey Co. v. Hoyermunn's Agency, 


{1893} 2 Q. B. 96. 

816. -/-—Two persons, subjects of a foreign 
state, carried on business as co-partners in Eng- 
land. One of them resided in England, the other 
resided & was domiciled abroad. A writ having 
been issued against them in the name of their 
firm, the partner resident in England was served 
with such writ under R. S. C., Ord. 9, r. 6, & 
appeared. There being no defence to the action, 
judgment was entered against the firm under 
R. S. C., Ord. 14:—Held: the service on the 
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partner was a good service on the firm, & judgment 
was rightly entered against the firm. 

The appearance of one partner is the appear- 
ance of the firm; & one partner here having 
appeared, judgment was rightly entered against 
the firm (CAVE, J.).—LYSAGHT v. CLARK & CoO., 
[1891] 1 Q. B. 562; 64 L. T. 776; 7T. L. BR. 
376. D.C. 

Annotation :—Refd. Harris v. Beauchamp, [1893] 2 Q. B. 


817. Service on manager—Controlling business 
within jurisdiction.|—-A foreign partnership, the 
members of which are foreigners resident out of 
the jurisdiction, but carrying on business in this, 
country, cannot be served under R. S. C., Ord. 9, 
r. 6, by service on the manager at their principal 
place of business within the jurisdiction.—- RUSSELL 
v. CAMBEFORT (1889), 28 Q. B. D. 526; 58 L. J. 
Q. B. 498; 611. TT. 7513; 37 W. R. 701, C. A. 
Annotations :—Apld. Shepherd v. Hirsch, Pritchard (1890), 

5 Ch. D. 231; Heinemann v. Hale, [1891] 2 Q. B. 83. 

Consd. Dobson v. Festi, Rasini, [1891] 2 Q. B. 92. Distd. 

Lysaght v, Clark, {1891] 1 Q. B. 552. Folld. Western 

National Bank of City of New York v. Perez, ‘Triana, 

[1891] 1 Q. B. 304. Consd. Grant v. Anderson, [1892] 

1Q. B.108. Apld. Turnbull v. Walker (1892), 9 T. L. R. 

99. Consd. St. Gobain, Chauny & Cirey Co. v. Hoyermann’s 

Agency, [1893] 2 Q. B. 96. Apld. Worcester City & 

County Banking Co. v. Firbank, Pauling (1894), 9 KR. 

367. Consd. Maclver v. Burns, [1895] 2 Ch. 630. Refd. 

De Bernales v. New York Herald (1893), 62 L. J. YQ. B. 

385; Singleton v. Roberts, Stocks (1894), 70 L. 'T’. 687. 

818. | --- SHEPHERD v. HIRSCH, 
PRITCHARD & Co., No. 815, ante. 

819. Service on agent— Agent transmitting 
orders only.|—-R. S. C., Ord. 48a, r. J, provides 
that persons liable as co-partners & carrying on 
business within the jurisdiction may be sued in 
their firm name, & r. 3 of the same Ord. provides 
for service of the writ in such cases at the prin- 
cipal place within the jurisdiction of the business 
of the partnership upon any person having the 
management of the business there. 

Defts. were a firm of manufacturers carrying 
on business in Glasgow, all the members of which 
were domiciled & resident in Scotland. They 
employed an agent in London to procure orders 
for them on commission. For that purpose he 
occupied an office in London, the rent of which 
he paid himself, & at which he kept samples of 
defts.’ goods. His duty was to receive & transmit 
orders to defts. at Glasgow, & he had no authority 
to conclude contracts for defts., except upon 
express instructions. A. writ was issued against 
defts. in the name of their firm, & served upon 
the agent at the above-mentioned office :—Held: 
defts. did not carry on business, & had no place 
of business, within the jurisdiction, & therefore 
the writ & service must be set aside.—GRANT v. 
ANDERSON & Co., [1892] 1 Q. B. 108; 61 L. J. 
Q.B. 107; 66L. T. 79; 8 T. L. R. 111, C. A. 
Annotations :—Consd. Grainger v. Gough, [1895] 1 Q. B. 

71: Okura v. Forsbacka Jernverks Akt., {1914] 1 K. B. 

715. Refd. De Bernales ». New York Herald (1893), 

62 L. J. Q. B. 385; St. Gobain, Chauny & Cirey Co. v. 

Hoyermann’s Agency, [1893] 2 Q. B. 96; Singleton v. 

Roberts, Stocks (1804), 70 L. T. 687; Worcester City & 

County Banking Co. v. Firbank, Pauling, [1894] 1 Q. B. 

784; Maclver v. Burns (1895), 73 L. I. 39. 

.|}—See AGENCY, Vol. I., p. 271, No. 323 
CORPORATIONS, Vol. XIII., pp. 430, 432, Nos. 
1531, 1535, 1547. 

Service on branch.|—-See Corporations, Vol. 

XITII., p. 432, No. 1548. 











ii. Carrying on Business outside Jurisdiction. 

Sce, now, R. 8. C., Ord. 484, vr. 1. 

820. Service in firm name---On partner resident 
in England.|—Defts., who were a foreign partner- 
ship carrying on business out of the jurisdiction, 
were sued in the name of their firm. One member 
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of the firm neppeming to be within the jurisdiction 

was served wit 

eight day writ :—Held: such service was good 

under R. S. C., Ord. 9, r. 6, which provides that, 

where persons are sued as partners in the name of 
their firm, the writ shall be served either upon 
any one or more of the partners, or at the principal 
place within the jurisdiction of the business of 
the partnership upon any person having at the 
time of service the control or management of the 
partnership business there.—POLLEXFEN v. SIBSON 

(1886), 16 Q. B. D. 792; 551. J. Q. B. 294; 54 

L. T. 297; 34 W. R. 5384, D. C. 

‘Annotations :—Distd. Russell v. Cambefort (1889), 23 Q. B. D 
526. Folld. Shepherd v. Hirsch Pritchard (1890), 45 
Ch. D. 231. Consd. Western National Bank of City of 
New York v. Perez, Triana, [1891] 1 Q. B. 304. Refd. 
St. Gobain, arse he Cirey Co. v. Hoyermann’s Ageucy 
(1893), 41 W. R. 

821. ——- ra Leuk writ was issued against 
a foreign firm in respect of the breach of a contract 
made & to be performed in England. The writ 
was issued in the firm name, & was served on one 
of the three partners who was resident in Kngland, 
the other two residing out of the jurisdiction. 
On an application, before appearance, by the 
partner who was served to sct aside the writ & 
service :—Held: the partners resident abroad 
could only be brought in by Icave under IR. S. C., 
Ord. 113 a writ in the firm name was not avail- 
able against them, &, consequently the writ must 
be set aside.—HELNEMANN & Co. v. HALE & Co., 
[1891] 2Q. B. 83; 601. J. Q. B. 650; 64 LT. 
548 ; 30 W. R. 485; 7T. L. RR. 407, C. A. 
Awiolallons: -—Consd. Worcester City & ,County Banking Co. 

v. Firbank, Pauling, [1894] 1 Q. B. 784. 

822. .| —- Pitfs:, an English firm, 
entered into contracts in India with G. & co., an 
Indian firm, for the manufacture of indigo. O. 
& co. were the English correspondents of G. & co. 
& there were some partners common to both 
firms, & some of the partners of each firm were 
resident in India. G. & co. consigned indigo to 
O. & co., & pltfs. brought an action against the 
tirm of O. & co. claiming the indigo, to which 
all the members of O. & co. both in England & 
India appeared. Pltfs. then obtained an order 
ex p. to amend their writ by adding G. & co. as 
defts. & making consequential alterations in the 
writ, & also obtained leave to serve the amended 
writ on defts. out of the jurisdiction. In making 
the amendments, pltfs. made the firm of G. & co. 
deft., & added a claim in respect of fresh causes of 
action arising out of breaches of contract by 
G. & co. in India, which were not included in the 
original writ. ‘The members of the firm of G. & co. 
appeared to the amended writ, & moved to dis- 
charge the order to amend as irregular :—Held ; 
the original writ was wrongly issued against the 
firm of O. & co., some of the partners being out 
of the jurisdiction & the order to amend it was 
also bad. The ct. accordingly set aside the 
amended writ, & gave liberty to pltfs. to amend 
the original writ by substituting for the name of 
the firm of O. & co. the names of the individual 
members of that firm & of the firm of G. & co. 
who were in this country, & by adding a claim 
in respect of breaches of the contracts; the 
members of the two firms who were out of the 
jurisdiction being at liberty to set aside their 
appearances, without prejudice to any applica- 
tion by pltfis. to add such members as parties, & 
to serve them with the amended writ.—INbDIGo 
Co. v. OaiLtvy, [1891] 2 Ch. 31; 64 L. T. 846; 
39 W. R. 646, C. A. 


Annotations : -—Refd. Grant e, Anderson, a eee 1Q. y 108; 
Croft v. King (1893), 62 L. J. Q. B. 2 Firth v. De La 
Rivas & Palmer (No. 2) (1893), 69 7 ‘. 666; Woroseter 








the writ, which was the ordinary 
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oy § une beaks oie, eben gas att 

Insce. Corpn., [1910] 2 K. B. 738, 

823. -|—A writ was issued, under 
R. S. G., Ord. 484A, r. 1, against a firm in the firm 
name. The firm was a foreign firm carrying on 
business abroad, but the members of the firm 
were British subjects. They employed pltf. to 
purchase goods in England for shipment to them 
abroad, & one of the partners was generally in 
England & chose the goods to be purchased. 
Pltf. ordered & paid for these goods in his own 
name & forwarded the same to deft. firm abroad, 
& he received from defts. sums of money on account 
from time to time, leaving a balance for which 
the writ was issued. ‘The writ having been served 
personally on one of the partners while in Kng- 
land :—Held: upon the facts, deft. firm did not 
carry on a business within the jurisdiction & 
consequently there was no authority for issuing 
the writ against the firm in the firm name, & the 
issue & service of the writ ought to be set aside. 

‘SINGLETON v. ROBERTS, STocKs & Co. (1894), 
70 L. 'T.. 687; 38 Sol. Jo. 478 ; 10 R. 223, D.C. 

824. ———- On partner visiting England. 

A writ was issued against a partnership firm, 
sued by the firm name, which carried on business 
abroad & had no place of business in England, 
& all the partners in which were domiciled & 
resident abroad. The writ was served in England 
upon a person who was temporarily there, & 
whom pltfs. alleged to be a partner in the firm, 
he being served expressly ‘‘ as partner.’”’ He 
entered a conditional appearance, which was, on 
the application of pltfs., struck out as irregular, 
& he then entered an unconditional appearance, 
&, in his own name, moved to set aside the service, 
on the ground that he was not a partner in deft. 
firm. A Div. Ct. refused to set aside the service : 
—Held: B.S. C., Ord. 9, r. 6, did not apply to 
the case of a foreign firm, & the service was not 
good service on the firm ; but the service on deft. 
as an individual would have been good, if he had 
been named in the writ, & he had by appearing 
waived the irregularity. 

Ordered therefore, that, if pltfs. would elect to 
amend the writ, by stating that applt. was sued 
together with the other alleged members of the 
firm, who were to be named separately, the service 
should stand as against applt.; but, if pltfs. 
would not so elect, the writ must be sct aside 
with costs. WESTERN NATIONAL BANK OF CITY 
OF NEw YORK v. PEREZ, TRIANA & Co., [1891] 1 
Q. B. 304 ; a L. J. Q. B. 272; 641. T. 543; 39 
W.R. 245; 77. L. R. 177, C. A. 

Annotations -—Apld. Dobson v, Festi, Pos tee 2 os ah 





Ee nee 


92; aoncean v. Hale, 1891) 2 

Indigo Co. v. Ogilvy, [1891] 2 1; Consd: eecent 
v. Clark, {1891]1Q. B. Ret. vith v. De La Rivas 
& Palmer (1893), 69 L. oy "383 ; St. oan Chauny & 
Cirey Co. v. Hoyermann’s Agency, {1893] 2 Q. B. 96; 
Worcester City & ay Banking Co. v. Firbank, Pauling, 
{1894]1 Q. B. 784. 


5 





———-.|-—AGAR v. KAUFMAN BROTHERS 
(1894), 39 Sol. Jo. 181, D.C. 

826 On one partner abroad.! — Pitfs. 
brought an action for a breach within the jurisdic- 
tion of a contract which was to be performed 
within the jurisdiction against foreign partners 
in the name of their firm. The partnership had 
neither place of business nor property within the 
jurisdiction, & all the partners resided out of the 
jurisdiction. Leave having been obtained to 
serve notice of the writ out of the jurisdiction, the 
notice was served abroad on one of the partners. 
Defts. did not appear, & pltfs. applied-for leave 
to sign judgment for want of appearance.:—Held : 
plitfis. were not entitled to judgment, for R.S. C., 
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Ord. 9, r. 6, did not apply to a foreign partnership, 

& the service of the notice on one partner was not 

good service on the firm.—DoBsON v. FST, 

RasIni & Co., [1891] 2 Q. B. 92; 60 L. J. Q. B. 

481; 64 L. T. 551; 39 W. R. 481; 7T. LR. 

538, C. A. 

Annotations :—Consd. Von Hellfeld ». Rechnitzer & Mayer, 
[1914] 1 Ch. 748. Refd. Do Bernales v. New York Horald 
(1893), 68 L. IT. 658. 

827. -}—A writ was issued by pltf., who 
was a foreigner carrying on business in England, 
against R., a foreigner carrying on business in 
England, & Mayer Fréres & co., a French firm 
carrying on business in Paris, consisting of three 
partners all domiciled in Paris, & having no place 
of business in England, who were sued in the 
firm name. The writ asked for cancellation of 
an agreement, & was served upon R. in England. 
Liberty to issue a concurrent writ & serve notice 
of it out of the jurisdiction on Mayer Fréres & co. 
was granted, & they were duly served in Paris 
at the principal place of business of the firm :— 
Held; the proceedings must be set aside, so far 
aus they affected Mayer Fréres & co., on the ground 
that there was no power to sue a foreign partner- 
ship, not carrying on business in England, under 
its firm name, in the absence of evidence that by 
French law a partnership was a different legal 
entity from the individual partners.—VON HELL- 
FELD v. RECHNITZER & MAYER FRERES & Co., 
[1914] 1 Ch. 748; 83 L. J. Ch. 521; 110 L. T. 
877; 58 Sol. Jo. 414, C. A. 

828. Service outside jurisdiction—-Agreement to 
be so served.|—-An agreement by a person domi- 
ciled or ordinarily resident in Scotland that a 
writ for breach of contract arising within the 
jurisdiction may be served on him in Scotland 
does not authorise the ct. to direct service of such 
a writ in Scotland, as to do sc would be in direct 
contravention of R. S. C., Ord. 11, r. 1 (e). 
BRITISH WAGON Co. v. GRAY, [1896] 1 Q. B. 35; 
65 L. J. Q. B. 75; 73 L. T. 498; 44 W. R. 113; 
12 T. J. 1k. 643 40 Sol. Jo. 88, C. A. 
ere ge :—Distd. montgomery = Liecbenthal, [1898] 1 

7. 


. B. 487. Refd. Duff Development Co. v. Kelantan 
Government, [1924] A. C. 79 


See, now, RK. S. C., Ord. 11, r. 2A. 

829. Leave of court.|—APPLETON & Co. 
v. DONOVAN & Co. (1891), 7 T. L. R. 554, D.C. 

830. ~~—.]—(1) R. 8S. C., Ord. 11, r. 1 (9), 
applies to a forcigner resident out of the jurisdic- 
tion. Lltfs., an English co., entered into a con- 
tract in Spain with defts., who carried on business 
in partnership in Spain, to manufacture & deliver 
certain goods in Spain. The payment was to 
be made abroad. One of defts. was an English 
subject, & the other was a Spanish subject, re- 
sident in Spain. [ltfs. brought an action to 
recover the price of the goods so delivered, & the 
writ was served on the English partner in Eng- 
Jand :—Held: the foreign partner was a “ proper 
party,’ to the action within R. S. C., Ord. 11, 
r. 1 (g), & leave to issue a concurrent writ & serve 
notice thereof on him out of the jurisdiction might 
be allowed. 

(2) The Div. Ct. having made it a condition of 
the order that judgment should not be signed nor 
execution issued against foreign deft. except by 
leave of the ct. or a judge :—Held: this condition 
could not be imposed as a general rule in all such 
cases, nor were there any special circumstances 
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—wWhere an order had been made to serving 
substitute service on a partner in a 
firm, which had been dissolved, who 
partner in England—a<A fter dissolution. | resides out of the jurisdiction, by 
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in this case which called for it.—FirtH & SONS v. 
De LA Rivas & PaLMER (No. 2) (1893), 69 L. T. 
666; 42 W. R. 100; 10 T. L. R. 38; 38 Sol. Jo. 
24; 9. 51, C. A. 

831. Service within jurisdiction—-Agreement to 
be so served.|—An agreement by a person domi- 
ciled or ordinarily resident in Scotland, that a 
writ for breach of contract may be served by 
leaving it with an agent in England, appointed 
by him to accept service, is valid, & service upon 
the agent is good service on deft.—MONTGOMERY 
v. LIEBENTHAL, [1898] 1 Q. B. 487; 67 L. J. 
Q. B. 313; 78 L. T. 211; 46 W. R. 292; 14 
T. L. R. 201; 42 Sol. Jo. 232, C. A. 

Annotations :—Refd. Duff Development Co. » Kelantan 


Government, [1924] A. C. . Mentd. Czarnikow v. 
Roth, Schmidt (1922), 127 L. T. 824. 


(c) Single Individual Trading under Firm Name. 

See R. S. C., Ord. 484, r. 11. 

832. Resident outside jurisdiction.] — It. S. C., 
Ord. 48A, r. 2, provides that ‘‘ any person carry- 
ing on business within the jurisdiction in a name 
or style other than his own name, may be sued in 
such name or style as if it were a firm name; &, 
so far as the nature of the case will permit, all 
rules relating to proceedings against firms shall 
apply ” :—Held: the rule did not apply to a 
foreign subject resident out of the jurisdiction who 
carried on business within the jurisdiction in a 
name or style other than his own name.—WNST. 
GOBAIN, CHAUNY & CirEY Co. v. HOYERMANN’S 
AGENCY, [1893] 2 Q. B. 96; 62 L. J. Q. B. 485; 
69 L. T. 329; 41 W. R. 563; 9 T. L. at. 4813 4 


R. 441, C. A. 
Annotations :—Consd. MacIver v. Burns, [1895] 2 Ch. 
631, n. Apld. Taylor v. Johnson, {1917] W. N. 341. 


833. .'—B., a domiciled Scotsman, resident 
in Scotland, carricd on business in Liverpool in 
the name of G. & J. Burns:—Held: R. S. C., 
Ord. 48a, r. 11, did not apply so as to enable pltf. 
to effect service of a writ upon B. by serving it 
on the person having the management & control 
of the business at: Liverpool.— MACIVER v. BURNS, 
[1895] 2 Ch. 630; 64 L. J. Ch. 6815 73 L. T. 39 ; 
44 W. R. 40; 11 T. L. R. 506; 39 Sol. Jo. 638 ; 


12 RR. 467, C. A. 
Annotation :-—Refd. Taylor v. Johnson, [1917] W. N. 341. 


834. -.|—Pitf. claimed damages for breach 
of the contract in not delivering the pig iron, & 
on Mar. 27, 1917, the writ of summons, which was 
in form for service within the jurisdiction, was 
served on a person at an office in the City of 
London, as the person having at the time of such 
service the control or management of the partner- 
ship business of deft. firm. A conditional appear- 
ance was entered on behalf of deft. firm, & a 
summons was taken out to set aside the writ & 
the service thereof. 

The ct. dismissed the appeal upon the ground 
that the case was covered by the decision in St, 
Gobain, Chauny & Cirey Co. v. Hoyermann’s 
Agency, No. 832, ante, which was binding on ct. 
—TayYLtor Broruers & Co., Lrp. v. JOHNSON 
(A.) & Co., [1917] W. N. 341, C. A. 

Service of bankruptcy petition.]-—Sce BANxK- 
ruptcy, Vol. IV., p. 137, No. 1262. 


(d) Substituted Service. 
See R. S. C., Ord. 9, r. 2. 
8385. General rule.}|—- Croypon & Nokwoop 
sa lar Co. v. JACKSON & Co. (1887), 3 T. L. RR. 
9) 9 e * 








a former partner residing 
within the jurisdiction, such an order 
is incorrect.— v. SCOTT BROTHERS 
(18652), 19 L. T. oO. Ss. 149.— ER. 
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836. Service on co-partner --- With request for 
delivery.]|—In an action against A. & B., who are 
partners, service of notice of declaration by 
delivering a notice to A. at the place of business, 
& putting into his hands a similar notice, with a 
request that he will deliver it to B., is not a good 
service as against B. Interlocutory judgment 
have been signed against both, it was set aside as 
against L., the costs of the application to be 
costs in the cause.—MOREDON v. WYER (1843), 
§ Man. & G. 278; 134 E. 1. 899; sub nom. 
MOSEDON v. WYER, 6 Scott, N. R. 9453 sub nom. 
MoRTON v. WIRE, 1 L. T. O. S. 315. 

837. Partner abroad—Service on co-partner in 
England.] — CARRINGTON (LADY) v. CANTILLON 
(1722), Bunb. 107; 145 E. R. 612. 

Annotations :—Folld. Coles v. Gurney (1815), 1 Madd. 187. 
Refd. Hobhouse ». Courtney (1841), 12 Sim. 140; Hope 
v. Hope (1854), 19 Beav. 237. 

838. —-—— -}— Bil filed against two 
partners, & one being abroad, the subpoena against 
him, on motion, permitted to be served on the 
partner here.—CoLes v. GURNEY (1815), 1 Madd. 
187; 56 E. R. 70. 

839. —--- —-—.]|—A bill was filed, impeaching 
the validity of a mtge. which had been made 
A., who was in partnership with three other 
gentlemen, practising as solrs. in London. A. 
left England before the bill was filed, & was in 
Italy. Three yearly sums, which were payable 
to A., by virtue of the mtge., had been generally 
paid to his partners on his account, & they had a 
general power to act for him. An order that 
service of the subpoena to appear should be made 
upon A.’s partners, was held regular, & a motion 
to discharge it was refused, with costs.—KINDER 
v. KorBES (1840), 2 Beav. 503; 9 L. J. Ch. 288; 
4 Jur. 430; 48 I. R. 1277. 
ai rolation -—Mentd. Pinnock v. Rigby (1842), 11 L. J. Ch. 





840. ---— —-—..]—The old practice as to sub- 
stituting service on a partner may still be resorted 
to, notwithstanding the partner to be served by 
substitution be abroad, & by the recent decisions 
could not have been there served.—HENDERSON 
v. CAMPBELL (1865), 34 L. J. Ch. 666; 13 W. R. 
704, L. JJ. 

841. -——.]—In a suit against five 
partners, three of whom had entered appearance 
& the other two were out of the jurisdiction & 
had not, substituted service of a notice of motion 
for an injunction, & for the appointment of a 
receiver on any of the three partners for the two 
was allowed.—LEESE v. Martin (1871), L. R. 








13 Eq. 77. 
_ 842. Service on relative in England.]— 
WORCESTER Crry & CouNTY BANKING Co. v. 


FirBank, Paunina & Co., No. 814, ante. 

843. Service on servant in England.|— 
If a copy of subpana ad respondendum be left 
with a servant of deft.’s brother, who was also 
his partner & a co-deft. in the suit, at whose house 
such servant acknowledged that he resided at 
will be good service, although the party be out 
of the kingdom at the time.—BirRDWooD v. HART 
(1816), 3 Price, 176; 146 EF. R. 228. 
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845 i. Appearance by one partner— 
Appearance for firm.}—LANGMAN 
Hupson & Ramsky (1891), 14 P. R. 
215.—- CAN. 





Held: the a 


P. R. 418.—CAN. 


ne Appearance by solicitor—By autho- 850 i. 4 
rity of one partner.}—After service of 
the writ,of summons upon one of the 
partners in an action against a partner- 
Bhip in the firm name, an appearance 
was entered by a solr. in t::e names of 
both partners individually, but upon 


the instructions of one p eronly & -—CAN. 


without the authority of the other :— o 
pearanee & pitfs.’ judg- 

y. ment founded thoreon were ir — 

MASON v. COOPER & SMITH (1893), 15 


earance 
under protest.|}—An appearance by A., 
** having been served as a partner, but 
who denics that he is a partner,’’ etc., 
will be deemed an unconditional 

oarance.—RANSOM  v. 

CDOUGALL (1907), 1 Alta L. R. 
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844. No person in_ control.|—-SHILLITO v. 
CHILtp & Co., [1883] W. N. 208; Bitt. Rep. in 
Ch. 219. 

On lunatic partner.| — Scc Vol. 
XXXII, p. 235, No. 1509. 


F. Appearance. 

Sec R. S. C., Ord. 484, rr. 5, 7. 

845. Appearance by one partner-—Appearance 
for firm.]|—An action was brought to which @ firm 
& one of the partners in the firm were made defts., 
& separate defences were put in by that partner 
for himself & for the firm. No appearance was 
put in by the firm separately or by the other 
partner :—Held: the defence of the firm could 
not be struck out for default of appearance, for 
KH. S. C., Ord. 12, r. 12, gives no power to a firm 
to enter an appearance.—TAYLOR v. COLLIER 
(1882), 51 L. J. Ch. 853; 30 W. R. 701. 

846. .|— LYsaGHT v. CLARK & Co., 
No. 816, ante. 

847. 


LUNATICS, 








|—A writ was issued against a 
trading partnership, unincorporated & served 
upon a member of the firm, who entered an 
appearance, ‘‘ W. N., a partner of the firm of W. T. 
& co.’’ There was no service upon or appearance 
by the other members of the firm :—Held: leave 
to sign judgment against the firm for default of 
appearance could not be granted.—ADAM v. 
TOWNEND (1884), 14 Q. B. D. 103, D. C. 

848. ——-.] — ELLIS v. WADESON, No. 
791, ante. 

849. Appearance by solicitor By order of 
managing partner.]|—-TOMLINSON v. BROADSMITH, 
No. 430, ante. 

850. Appearance conditional or under protest.] 
—NELSON v. PASTORINO & (o., No. 810, ante. 

851. -|—There is no power under h. S. C., 
in an action against a firm, to allow the entry of 
a conditional appearance, i.e. an appearance by 
a person which denies that such person is a 
partner in the firm.—DaAviss & Co. v. ANDRE ~ 
Co. (1890), 24 Q. B. D. 598; 59 L. J. Q. B. 233 ; 
63 L. T. 151; 38 W. R. 437, ©. A. 

Annotations :-—Apld. Weir v. McVicar, [1925] 2 K. B. 127. 

Refd. Alden v. Beckley (1890), 25 Q. B. D. 543; Western 


National Bank of City of New York v. Perez, Triana, 
e Ob 1a8 B. 304. entd. Firth v. De Las Rivas, [1893] 














852. ——— Partner after cause of action accrued.| 
—ROBINSON v. WAakD & Son (1892), 36 Sol. Jo. 
415, D. C. 

853. -—— Partnership disputed.]|—In an action 


against a firm a person who, being served as a 
partner, enters an appearance undcr protest deny- 
ing that he is a partner in accordance with the 
provisions of R. S. C., Ord. 48a, r. 7, is not 
entitled to dispute the liability of the firm, & 
consequently cannot obtain an order for an issuc 
to try the question of his partnership before the 
other issues in the action. Qu.: whether, a 
person served as a partner who appears uncondi- 
tionally is entitled to dispute the fact of his 
partnership as well as the liability of the firm ?>— 
WEIR & Co. v. McVicaR & Co., [1925] 2 K. B. 127 ; 
041L. J. K. B. 786; 133 L. T. 428, C. A. 

Multiplicity of actions.]— 


OPPENHEIMER v. SPERLING (1902), 22 
C. L. ks 376 , 9 B. C. R. 166.—CAN. 





a Appearance by both partners— 
S et byte proceedings by one.}—W hero 
two attorncys in partnership appear in 
a suit, a subsequent notice of a pro- 
ceeding in the suit signed in the name 
of one of them is sufficient; the act of 
one partner in such a matter boing the 
act of both.— Dos d. ODELL v. ‘TAYLOR 
(1857), 8 N. B. Nr. 3 All.) 437.—CAN, 


conditional or 


ap- 
PoTTER & 
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Sect. ra be proccedings: Sub-sect. 2, F., G., H. 
. (a).] 


854. Setting aside appearance—Partner resident 
abroad.|—InpiGo Co. v. OGILvy, No. 822, ante. 


G. Discovery—Documents and Names of Partners. 
See R. S. C., Ord. 48a, r. 2. 
855. Production of partnership deed — Action 
against surviving partner.|—TAYLOR v. OSBORNE 
ae 1811), cited in 4 Taunt. at p.159; 128 E. R. 


Annotations :—Consd. Bateman v. Phillips (1811), 4 Taunt. 
157; Ratcliffe v. Bleasby (1825), 3 Bing. 148. 


856. Discovery of names of partners—-By pro- 
ceedings pointed out in rules.|—-MUNSTER v. Cox, 
No. 862, post. 

857. Costs of discovery — Partners entitled to 
one set only.|—A. & B., two surveyors in partner- 
ship, who were employed as a firm, with respect 
to the matters in question in the suit, were made 
defts. for the purpose of discovery only. The 
bill also prayed that ‘ defts. might pay the costs 
of the suit.”” A. & B. put in separate answers & 
appeared by separate counsel at the hearing. 
nee to the hearing they had dissolved partner- 
ship. 

At the hearing a decree was taken by consent, 
as between pltfs. & principal defts., as to the 
matters in question in the suit & it was admitted 
that A. & B. were entitled to their costs :— 
Held: A. & B. were only entitled to one set of 
costs between them, as they were not justified in 
severing in their defence.—BULL v. WEST LONDON 
ScHOOL BOARD (1876), 34 L. TI’. 6743; 3 Char. Pr. 
Cas. 43. 

See Discovery, Vol. XVIII., pp. 57, 78, 79, 
98, 112, 119, 120, 175, 202, 214, 227, .248, 249, 
Nos. 140, 332, 342, 489, 636, 694, 695, 1289, 1497, 
1614, 17438, 1913, 1924. 


H. Judgment. 


858. Judgment against one partner—Bar to 
action against another—Though judgment un- 
Satisfied.|—A judgment, without satisfaction, 
recovered against one of two joint debtors is a 
bar to an action against the other. Secus: 
where the debt is joint & several.— KING v. HOARE 
(1844), 13 M. & W. 494; 2 Dow. & L. 3882; 1 New 
Pract. Cas. 72; 14 L. J. Ex. 29; 4 L. T. O. S. 
174; 8 Jur. 1127; 153 E. BR. 206. 
Annotations rn pa Newton v. Blunt (1846), 3 


Distd. He Morrison, Ex yp. Jones (1851), 20 L. 


Boy. 5. 
Consd. Buckland v. Johnson (1854), 15 C. B. 145; Owen 
v. Wilkinson (1858), 5 C : 


C. B. N. 8S. 526; Brinsmead v. 
Harrison (1872), L. 
Hamilton (1879), 4 


Cc. B. 675. 
J. 


R. 7 C. bP. 547. Apprvd. Kendall v. 
App. Cas. 504. Apld. Re Davison, 
Ez p. Chandler (1884). 13 Q. B. D. 50. 


Consd. Re Hodgson, 
Beckett v. Raumsdale (1885), 31 Ch. D. 177; Munster v. 
Cox (1885), 10 App. Cas. 680. Apld. Cambefort v 


Chapman (1887), 19 2. B. D. 229. Consd. Philley v. 
Robinson (1887), 20 Q. B. D. 155 ; Hammond »v. Schofield, 
{1891} 1 Q. B. 453; Wegg Prosser v. Kvans, [1894] 2 
Q. B. 101. Apld. McLeod v. Power, [1898] 2 Ch. 295; 
Isaacs v. Salbstein, [1916] 2 K. B. 139; Parr v. Snell, 


(1923) 1 K. B. 1. Refd. Roddam v. (1857), 1 
p. 92; 


De G. & J. 1; Phillips ». Ward (1863), 3 New 

Baker v. Sayers & Foster (1868), 17 L. T. 579; Ber- 
mondsey Vestry v. Ramsey (1871), L. R. 6 C. P. 247; 
Odell v. Cormack (1887), 19 Q. B. D. 223; Blyth v. 
Fladgate, Morgan v. Blyth, Smith v. Blyth, [1891] 1 Ch. 
337; Midgley v. Midgley, [1893] 3 Ch. 282; Goldrel, 
Foucard v. Sinclair & Russian Chamber of Commerce in 
London, {1918} 1 K. B. 180; Moore v. Flanagan, [1920} 
1K. B.919; The Koursk, [1924] P.140; Pirie v. Richard- 


PART IV. SECT. 6, SUB-SECT. 2,—G. 
q. Production of partnership booka. 


—DOUGLAS v. MANN (1897), Man. 
L. R. 546.--CAN, a a 


PART IV. SECT. 6, SUB-SECT. 2.—H. 
r. Judgment against one partner— 


firm 


Bar to action against firm.}—A judg- 
ment in Penang against a deft., de- 
scribed in the writ by the group of 
letters under which a moneylending 
there carries on business followed 
by the name of the firm’s local repre- 
sentative, is a judgment against the 
local representative personally, whether 


PARTNERSHIP. 


son (1926), 70 Sol. Jo. 1023; IR. M. K. R. M.v. M. R. M. 
V.L., RK. M. K. R. M. Somasundaram Chetty v. M. R. M. 
V. L. Supramanian Chetty (1926), 95 L. J. P. ©. 197. 
enry v. Goldney (1846), 15 M. & W. 4943 
Consols Co., Ez p. Jackson 
‘ ‘ emyss ¥. sopeing 1875), 44 L. J. 
; : Beck v. Pierce (1889), 23 Q. B. D. 316; 
Crook, Ez p. Collins (1891), 66 L. T. 29; Westmorland 
Green & Blue Slate Co. v. Feilden 3 Ch. 15; 
Chamberlyn v. Allen (1892), 36 Sol. Jo. 348 ; tis 
South Africa Co. v. Companhia de Mocambique, [1893] 
A. ©. 602; Re King & Beesley, Kz p. Horner — 
Mans. 505; Penny v. Wimbledon U. C. (1899), 68 L. J. 
Q. B. 704; Morel v. Westmorland (1902), 87 L. T. 635 ; 
London Assoen. for Protection of Trade v. Greenlands, 
{1916] 2 A. C. 15. 


859. .}— Pltfs., a firm of printers, 
sucd deft. for the cost of printing for him a certain 
newspaper of which they supposed him to be the 
sole proprietor. There being no defence to the 
action, deft. consented to final judgment being 
signed against him. After judgment had been so 
signed, pltfs. received information that at the time 
the work was done, I’. was a partner of deft., & 
joint proprietor with him of the newspaper. 
They accordingly, with the consent of deft., 
applied for an order that the judgment should 
be set aside, & that the writ should be amended by 
adding T. as deft. in the action:—Held: the 
consent of deft. to the setting aside of the judgment 
could not enable pltf. to evade the rule that 
judgment recovered against one of two joint 
contractors is a bar to an action against the other, 
& there was consequently no jurisdiction to make 
the order.—HAMMOND v. SCHOFIELD, [1891] 1 
Q. B. 453; 60 L. J. Q. B. 539; 7 T. L. R. 300, 
D.C. 


Annotations popla Parr v. Snell, [1923] 1 K. B.1. Refd. 
Hoare v. Niblett, [1891] 1 Q. B..781; Cross v. Matthews 
& Wallace (1904), 91 L. 7.500. Mentd. Mooro v. Flanagan, 
(1920) 1 K. B. 919. 


860. ——- ——..] — PiniE v. RICHARDSON, No. 


523, ante. 
_ -See BILLS OF EXCHANGE, Vol. VI., 
pp. 387, 388, Nos. 2543, 2546. 

861. Leave to defend granted to another.|]—- 
In an action by a firm of solrs. against HE. & J., 
two partners, for a bill of costs incurred by the 
firm, on application. under R. 8. C., Ord. 14, r. 1, 
E. consented that judgment should be entered 
against him, J. obtained leave to defend. ‘ All 
matters in difference in the action’’ were after- 
wards referred to a master. J. raised a counter- 
claim. The master found in favour of J. in the 
original action, & awarded him £230 on the 
counter-claim :—Held: the judgment against EK. 
did not prevent J. from recovering a balance due 
to the partnership.—WEALL v. JAMES (1893), 68 
L. T. 54; 37 Sol. Jo. 194; 5 R. 157, D.C. 
Annotations :—Consd. M‘Leod v. Power (1898), 67 L. J. Ch. 

551. Mentd. Morel v. Westmorland (1902), 87 L. 'T. 635. 

862. Amendment of judgment—To judg- 
ment against firm.|—To a writ issued against H. 
& co., & claiming damages for libel, an appearance 
was entered for ‘‘ R. trading as R. & co. deft. in 
this action.’’ Thestatement of claim was delivered 
against ‘‘ R. sued as R. & co.’”? & the proceedings 
continucd in that form down to judgment. At 
the trial by consent a verdict was found for pltf. 
for 40s. & judgment entered accordingly. After 
issuing execution against HK. pltf., under the 
rules in force before 1883, took out a summons 
for liberty to amend the judgment, & the pleadings 











he isa parce in, or merely an agent 
for, the firm. A subsequent suit for the 
saino debt inst the firm itself is 
barred.—R. e e t. M. (FIRM OF) vw. 
M. H. M. V. L. (IRM oF), [1926] A. C. 

t. Judgment Bs pcohors Sirm—Judgment 
summons against partner.}—A member 
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if necessary, by striking the words “ R. sued as” 
from the title of the action; to enter judgment 
against HR. & co. so as to correspond with the 
writ, & to issue execution against C., on the 
ground that C. had been since discovered to be a 
partner in the firm:—Held: the proceedings 
having been conducted against R. only, & judg- 
ment having been signed by consent against him 
alone, the judgment could not be converted into a 
judgment against the firm. 

Pitf., if he wished to know who the partners in 
the firm were, might by easy proceedings, pointed 
out in the rules, ascertain who they were (LORD 
SELBORNE, C.).—-MUNSTER v. Cox (1885), 10 App. 
Cas. 680; 55 L. J. Q. B. 108; 53 L. T. 474; 34 
W.-K. 461; 1 T. L. RR. 542, H. Ls; affg. S.C. sub 
nom. MUNSTER v. RAILTON (1883), 11 Q. B. D. 
435, C. A. 

Annotation :—Mentd. Tho Duke of Buccleuch, [1892] P. 201. 
Proof in bankruptcy against joint estate.] 
See BANKRUPTCY, Vol. IV., p. 433, Nos. 3906, 3907. 

863. Judgment against firm—oOperates as judg- 
ment against members.|—LoOVELL & CHRISTMAS 
v. BEAUCHAMP, No. 218, ante. 

864. Where writ in firm name.]—Where 
the writ in an action is issued against a partner- 
ship firm in the name of the firm the judgment 
must be against the firm, & it cannot be separately 
entered against an individual member of the firm 
who has made default in appearing to the action.— 
JACKSON v. LITCHFIELD (1882), 8 Q. B. D. 474; 
te = J.Q. B. 327; 46 L. T. 518; 80 W. R. 531, 

alions :-—Distd. cv.C . . 355. 
ional Davin a MoT Lae 3 10a itety 438 a Manatee 

v. Railton (1883), 52 L. J. Q. B. 409. 

865. Judgment summons against partner 
—Afidavit for leave to issue.}—By C. CU. R., 
Ord. 25, r. 14 (b), it is provided that where a judg- 
ment is recovered against a firm & pltf. seeks to 
enforce it by judgment summons against a person 
whom he alleges to be a partner in the firm, he 
shall file an affidavit in Form 52 (c) & thereupon 
a judgment summons shall issue :—Held: the 
statement of pltf.’s sources of information & 
grounds of belicf that the person against whom 
the judgment summons is sought was a partner is 
« material part of the form, & its omission from 
the affidavit will render irregular the issue of the 
summons & all subsequent proceedings thereon.— 
LUMLEY v. OsBorNE, [1901] 1 K. B. 582; 70 
lL. J. K. B. 416; 84 L. T. 461; 49 W. BR. 374; 
45 Sol. Jo. 277, D.C. 

866. Infant member.]——_The fact that one 
of the members of a partnership, which is sued in 
the firm name, is an infant, does not prevent 
Judgment being obtained against the firm & 
execution from issuing thereon against the property 
of the partnership—Harris v. BEAUCHAMP 
Broruers, [1893] 2 Q. B. 5384; 63 L. J. Q. B. 99; 
69 L. T. 373; 42 W. R. 37; 9 T. L. R. 651; 37 
Sol. Jo. 715; 4 BR. 550, C. A. 

Annotation :—Retd, Lovell & Christmas v. Beauchamp 

(1894), 63 L. J. Q. B. 802. 

867. ——— Infant member’ excluded.|— 
ee & CHRISTMAS v. BEAUCHAMP, No. 218, 
ante, , 


868. ——— In default of appearance—Appearance 




















of a partnorship against which a judg- 
ment has been recovered in a division 
ct. in the firm name, who has not been 
he onauly served with the stmmons, 
has not admitted himself to be or 2 
been adjudged a partner, cannot be 
proceeded against by an order for com- 
mi for non-attendance on a judg- b 
ment summons.—Re Rutp v. GRAHAM 
BROTHERS (1894), 26 O. R. 126,—CAN. 


J.— VOL. XXXVI. 


4 C. 


PART IV. SECT. 6, SUB-SECT. 2.— 
J. (a). 


a. Liability of assets of firm.}—GIB- 

SON v. TEMPS PUBLISHING 
L. T. 21; ie iy 

O. W. R. 1122.—CAN. 222.—CAN. 


» One partner bankrunt.}—O’NEIL 
a a ETON (1847), 4 U. C. R. 294.— 
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of ore partner.,—AbDaAam v. TOWNEND, No. 847, 
ante. 





Action on judgment—Against Individual 
partners.|—See JUDGMENTS, Vol. XXX., pp. 166, 
167, No. 358. 

869. Proof in bankruptcy against separate 
estates of partners.|—-Where a firm is adjudicated 
bkpt. on a judgment debt recovered against the 
firm jointly, if the partners are also severally 
liable in respect of the same matter by reason, 
for instance, of its arising out of breach of trust, 
the several liability of the partners is not, solely 
by reason of the creditor having sued for & obtained 
a joint judgment, merged in such judgment, so as 
to preclude a proof by the judgment creditor 
against their respective separate estates.—Re 
DAVISON, Ex p. CHANDLER (1884), 13 Q. B. D. 
50; sub nom. Re DAVISON, La p. BLENKLRON’S 
Execurors, 50 L. T. 635. 

Annotation :—Mentd. Re King & Beesley, Ex p. Hornce 

(1894), 64 L. J. Q. B. 126. 

870. Judgment against estate of deceased 
partner---Not bar to action against estate of sur- 
viving partner.|—-Re HopGson, BECKETT v. RAMS- 
DALE, No. 593, ante. 

871. Foreign partner—Leave to sign judgment 
against—Jurisdiction of court to impose condition.] 
—Hirtn & Sons v. De LA Rivas & PALMER 
(No. 2), No. 830, ante. 

872. Death of partner— After action com- 
menced — Judgment against survivor.|] — ELLIS 
v. WADESON, No. 791, ante. 

873. Costs of setting aside judgment — At 
instance of one partner—Payment to other partner.] 
—Interlocutory judgment for want of a plea 
having been set aside with costs at the instance 
of one of two defts., who appeared separately, in 
an action against both for use & occupation ; 
payment of the costs to the other deft., who gave 
a receipt in the action for himself & partner :— 
Held: insufficient, although there was nothing 
apparent on the face of the order to show that it 
was made at the instance of one only of defts.— 
SHOWLER v. STOAKES (1844), 2 Dow. & L. 23 
IL. J. Q. B. 230; 3 L. T. 0.8. 107; 8 Jur. 449. 








J. Haxecution. 
(a) Judyment against Firm. 


See Partnership Act, 1890 (c. 39), s. 23. 

874. Liability of assets of firm — Belonging 
chiefly to one partner.|—If three partners, two 
of whom reside abroad & one in England, be sued 
for a partnership debt, & the partner resident in 
England appear to the action, but refuse to appear 
for the partners resident abroad, the sheriff, 
under a distringas against the two partners, may 
take partnership effects, though paid for by the 
partner resident in England alone, to whom the 
partner was largely indebted: & the ct. will not 
relieve him against such distress.—MORLEY v. 
StromBom (1802), 3 Bos. & VP. 254; 127 EE. ht. 
141. 

Annotation :-—Refd. Tomlinson v. Broadsmith & Stcad 


(1896), 65 L. J. Q. B. 308 


875. Dispute as to partnership — Leave to try 
issue— Before execution issued.] — WORCESTER 


oc. Liability of assets of individual 


partner.}—BANK OF TORONTO v. HALL 
(1884), 6 O. R. 653.—CAN. 
Co. (1903), d. --——.}/~Ross BROTHERS, LTD. v. 
kh. 690; 2 Hankin (Alta.) (1908), 9 W. L. R. 


e. No parinershin in fact existing.|— 
STANDARD BANK OF CANADA Vv. FRIND 
(1893), 15 P. R. 438.—CAN., 


EE 
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Sect. 6.—Legal proceedings: Sub-sect. 2, J. (a) & 
(b); sub-sect. 3. Part V. Sect. 1.] 

BANKING Co. v. TROTTER, THOMAS & Co. (1887), 

3 T. L. R. 708, D. C. 

876. ——.|— Davis v. HyMAn & 
Co., No. 206, ante. : 

Garnishee order.]—See Exrcution, Vcl. XXI., 
p. 620, No. 2076. 

Married woman trading as firm—Enforcement 
of judgment.jJ—See BANKRUPTCY ,Vol. IV., p. 32, 
No. 265. 

Effect of receiving order against one partner. ]— 
See BANKRUPTCY, Vol. V., p. 820, No. 6963. 








(6) Judgment against Individual Partner. 


See Partnership Act, 1890 (c. 39), 5.23; R.S.C.,; 
Ord. 46, rr. 14, 1B. 

877. Liability of partnership assets—Rights of 
gther creditors of partnership.|—If a fi. fa. issue 
against one of several partners, the ct. will not at 
the requcst of the partnership creditors give the 
sheriff time to return the writ until an account 
can be taken of the several claims upon the 
partnership property.—PARKER v. PisToR (1802), 
3 Bos. & P. 288; 127 FE. R. 159. 

878. ——— Death of partner before writ of 
execution delivered.] — Injunction granted to 
restrain the goods of a partnership from being 
taken in execution for a debt due from one of the 
partners who died before the writ was delivered 
to the sheriff—NEWELL v. TOWNSEND (1834), 
6 Sim. 419; 58 E. Rh. 651. 

879. Whether seizure & sale a conver- 
sion.|—One of two tenants in common of a chattel 
is not liable in trover at the suit of his co-tenant, 
for the mere sale of the chattel; though he may 
be, for such a disposition as amounts to a 
destruction of it. 

Deft., an officer of the Palace Ct., seized, under 
a fi. fa. against A., partnership effects of A. & B., 
& sold them to various purchasers, who carried 
them away. In trover at the suit of the assignees 
of B., who had become bkpt. :—Held: the seizure 
& sale, under the circumstances, did not amount 
to a conversion; but, in the absence of any 
evidence to show in what proportions the partners 
were interested in the partnership property, the 
assignees of B. were entitled to a moiety of the 
proceeds of the sale.—MAYHEW v. Hrrrick (1849), 
7C. B. 229; 18 L. J. C. P. 179; 183 Jur. 1078; 
137 Id. KR. 92. 

Annotations :—Consd. Fraser v. Kershaw (1856), 2 K. & J. 
496.  Mentd. Tancred v. Allgood (1859), 28 L. J. Ex. 362; 
Jacob v. Seward (1872), L. R. 5 H. L. 464. 

880. .|——Since the Partnership Act, 1890 
(c. 39), partnership property cannot be seized to 
satisfy the debt of one partner; all that can be 
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880 i. Liability of partnership assets.) 
—A pltf. suing a partner alone upon a 
note made in the name of the firm, & 





880 fii. 





as an execution against the remain- 
ing partner, for a private debt, will 
not affect.—STEVENSON v. SEXSMITH 


-}—Partnershi 


done is to make an order charging the partner’s 
interest in the partnership property with payment 
of the amount of the judgment debt, & the share 
can only be. ascertained after satisfying all the 
partnership liens & other claims (PIcKFoRD, L.J.). 
-—PEAKE v. CARTER, [1916] 1 K. B. 652; 85 L. J. 
K. B. 761; 114 1L. T. 273, C. A. 

881. Liability of share of partner — Sale.] — 
Under an execution against one of several partners, 
the share only of him against whom, the execution 
issued can be sold.—JacKy v. BUTLER (1703), 
2 Ld. Raym. 871; 92 BE. R. 82, L. C 


Annotations :—RBefd. West v. Skip (1749), 1 Ves. Sen. 239 ; 
Kyall v. Rowles (17 Ves. Sen. 348; Johnson v. 
Evans (1844), 7 Man. 240; Ekins ». Brown (1854), 
1 Eco. & Ad. 400. 


882. ——— Charging order—Right of creditor— 
No greater than where charge made by partner.|— 
As a general rule the remedies of a separate 
judgment creditor of a partner, in whose avour 
an order has been made charging the Judgment 
debt on that partner’s interest in the partnership 
under Partnership Act, 1890 (c. 39), s. 23 (2), are 
only such as he would have had if the charge 
had been made by the partner; &, therefore, in 
the absence of special circumstances, he cannot 
during the continuance of the partnership obtain 
an order under that sub-sect. directing the other 
partners to render to him accounts of the partner- 
ship transactions.—BROWN, JANSON & Co. v. 
HUTCHINSON & Co., [1895] 2 Q. B. 126; 64 L. J. 
Q. B. 619; 73L.T.8; 43 W.R. 545; 11T. LR. 
437; 14 Rh. 485, C. A. 

883. Account against other 
partners.|—Brown, JANSON & Co. v. HUTCHINSON 
& Co., No. 882, ante. 

884. —— —— Against trustee in bank- 
ruptcy.|—A charging order under Partnership 
Act, 1890 (c. 39), s. 23, upon a judgment debtor’s 
interest in a partnership, being a proceeding 
in invitum, is not a ‘ transaction ’’ protected by 
Bankruptcy Act, 1883 (c. 52), s, 49. 

When in such a case the partners by direction 
of the ct. pay into ct. a sum of money in redemp- 
tion or purchase of the interest charged, the 
transaction is not a ‘‘ completed execution ”’ 
within the Bkpcy. Act, 1883 (c. 52),s.45. Semble: 
if the money had been paid out to the execution 
creditor or the partners had paid him the money 
direct, he would. have got a good title.—-WILD v. 
SouTHWooD, [1897] 1 Q. B. 317; 66 L. J. Q. B. 
166; 75 L. T. 388; 45 W. R. 224; 41 Sol. Jo. 


50), 1 
& a. 














885, ——- -————— Against other claims on 
partnership.]|—PEAKE v. CARTER, No. 880, ante. 
886. —— Application to county courts.|— 
EDMONDSON v. HARRISON (1896), 41 Sol. Jo. 128. 
87. ——— Partner suffering from mental 





agreement constituted a partnership 
agreement, & consequently. certain 
goods were partnership property & 
were not properly scized under an 
execution against one of the partners 


propery individually.— RIDDELL v. BOTFESLD, 





for a partnership debt, cannot und cannot be seized under a fi. fa. : 

his judgment & eeeoution against atiok one partner, 20 as to interfere with tho [1923] 2 D. L. R. 1056; 33 Man. L. R. 

partner sell the goods of the firm, Property or possession of aco-partnor. 54; [1923] 1 W. W. It. 1109.—CAN, 

a on ee ot ah) Pee z can v. BULL (1876), 1 A. R. 62.— 880 viii. .}—Property belonging 

a6 us VIS , Cc. R. ° a@ partnership cannot be seized in 

128.—CAN. 880 iv. -]}—YOuNG v. HUBER execution of a decree against onc 
880 ii. ——.]— Where a partner, (1881), 29 Gr. 49.—CAN, partner only. Accordingly, where a 





desiring to retire from the business, 880 v. 


agrees to sell out bis interest in the 
joint property subject to the payment 
of all claims aga the partnership ; 
& a sale is effected by the remai 
partner to a third party subject to 
such payment; the title which remaing 
re parla ss until the pay- 
ment of the debts of the firm is a legal, 
not a merely equitable right, & such 





880 vii. 





«il arated Re 
JEPHSON (1889), 16 A. R. 107.—CAN. 
F --—Under an execution 
t an Brie Neva ave ie 

can seize the partners. goods 
& sell the execution Hebtor’s share, 
whatever may be the difficulties which 
arise the r.— HARRI 


McDonaGH v. suit was yrougs against one partner 
only & the decree made him alone 
liable :—Held: only his property 
could be attached in execution of that 
ee ae vo. ARDESIR UKADJI 
(1875), I. ) R. 4 Bom. 229, n.—IND, 


{. Liability of share .}-~ 

Pfoee  ie Narg Cpe 
8 r 

is only entitled to such partnor’s 


SON v, HARRI- 
a certain 
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infirmity.|;—Re SEaaeR Hunt, [1900] 2 Ch. 54, n.; 
69 L. J. Ch. 450, n.; 82 L. T. 741, n. 
Annotation :—Refd. Didishcim v. London & Wostminster 

Bank, [1900)} 2 Ch. 15. 

-———- Redemption or purchase of interest 
charged by continuing partners.|—See Nos. 884, 
886, ante. 

888. Redemption or purchase of share by 
continuing partner—Must be bonaé fide.j|—The 
purchase by solvent partners of the share of a 
partner on an execution issued against him, in 
order to be valid, must be made under circum- 
stances beyond suspicion; therefore, where the 
solvent partners in a coal mine before the sale by 
the sheriff removed the gear & prevented access 
to the coal mine through the shaft, & removed 
ironstone which had been newly raised, so as to 
prevent its being known that the seam of coal 
was almost reached, & then bid for & became 
the purchasers, & a few days afterwards, & on 
one day’s working, they discovered the seam of 
coal :—Held: the purchase must be set aside, & 
on repayment of the purchase-money they were 
declared to be trustees of the share for the partner, 
although he had, without notice of the conduct 
of the purchasers, received the balance of the 
purchase-money from the sheriff.—PERENS v. 
JOHNSON, JOHNSON v. PERENS (1857), 3 Sm. & G. 
419; 29 L. T. O. S. 383; 3 Jur. N. S. 975; 65 
E. R. 720. 

889. -|—During the temporary 
unsoundness of mind of pltf., who was a partner 
with deft., the sheriff levied execution against 
his ‘‘ chattel interest’’ in the partnership upon 
three judgments which had been obtained against 
him. At a sale by auction by the sheriff, deft 
himself bought the interest for a sum very much 
below its actual value, & an assignment of the 
interest was executed by the shcriff to deft. The 
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purchase-money was paid to the sheriff by a cheque 
drawn by deft. on the recaps ° banking account, 
& the amount was debited to pltf. in the partner- 
ship books. Pltf. on recovering his health brought 
an action to set aside the sale on the ground of 
undervalue & undue advantage, for a declaration 
that the partnership was still subsisting, for a 
dissolution, & for the usual accounts :—Held: 
(1) the purchase was void & must be set aside ; 
(2) under the circumstances of the present case 
there was no dissolution of the partnership by the 
seizure & sale. Qu.: whether a sale by a sheriff 
of a partner’s interest to his co-partner causes a 
dissolution, if the co-partner purchases with his 
own moncy. 

(3) A sheriff cannot sell a partner’s interest 
in the goodwill or book debts, or anything else 
which he cannot seize.—-HELMORE v. SmitTy (1) 
(1887), 35 Ch. D. 486; 56 L. T. 585; 36 W. R. 3, 
CA 


"g90. —— 
tion.} 
89 





Whether operating as dissolu- 
HELMORE v. SMITH (1), No. 889, ante. 

: Charging order on share.|— 
EDMONDSON v. HARRISON (1896), 41 Sol. Jo. 128. 














892. ——.|—-WILD v. SouTUWOOD, 
No. 884, ante. 
893. Extent of sherifi’s power of sale.]— 





HELMORE v. SMITH (1), No. 889, ante. 

Interpleader—Duty of sheriff where partnership 
disputed.]|—See INTENPLEADER, Vol. XXIX., p. 470, 
Nos. 184-186. 


SuB-SEcT. 3.—ADMISSIBILITY OF HEARSAY 
JiVIDENCE AND ADMISSIONS. 
Hearsay.]—-See IivipENcE, Vol. XXII., pp. 
89, 90, Nos. 583-591. 
Admissions.]~-See EVIDENCE, Vol. XXII., p. 
139, Nos. 1142-1147. 
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SECT. 1.—IN GENERAL. 


894. Whether bound by partnership articles— 


Implied duties & obligations.]|—SmirnH v. JEYES, 
No. 249, ante. 


895. Agreement as to share of deceased partner 
—Mode of payment—Nature of liability unaltered 
—Liability joint & several.|}—-An agreement 
between four partners recited that they had con- 
siderable sums employed in the business, which 
it might be impracticable or highly detrimental 
to repay from the business immediately after the 
retirement or decease of either of them, & provided 
that in case of the retirement or death of either, 
the balance due to such retiring or deceased partner 
Should be repaid out of the business by the con- 


interest or share in the assets after 
payment of the rtnership dcbts.— 
oa v. MoInrosH (1849), 1 Gr. 


Held : 


&. ——.}--BanK OF ROCHESTER Vv. 
STONEHOUSE (1880), 27 Gr. 327.—CAN. 

. -}—A decree-holder in execu- 
tion attached & seized c. rtain property 
Which belonged to the judgment 
debtor in partnership with another 
person, who alone, at the time of 


Srey wines 


attachment must 

a 
(1870), 5 B. L. R. 386.—IND. 
PART V. SECT. 1. 


k. Payment to peer at place of 1W 
businese——Presumed applied to partner- CAN. 


tinuing or surviving partners, by annual instal- 
ments of £2,000. One partner died, & his share 
in the business was ascertained in suits instituted 
for that purpose & for the administration of his 
estate, to be £64,000, & the instalments were 
directed to be paid by the surviving partners, & 
the survivors & survivor of them, until further 
order. After some years two of the surviving 
partners died, & then the third became insolvent : 
—Held: the estates of the two were liable for the 
unpaid balance of the £64,000.—BERESFORD v. 
BROWNING (1875), 1 Ch. D. 30; 33 L. T. 524; 
sub nom. BERESFORD v. BROWNING, BROWNING 
v. BERESFORD, 45 L. J. Ch. 36; 24 W. R. 120, 
C. A. 

en :—Consd. Kondall v. Humilton (1879), 41 L. T. 


attachment was in actual possession :— _ uses.J—BECKWITH v. LORDLY 
such property was the subject (1867), 7N. 8 R. (1 G. & OO.) 72.— 
of attachment in execution of the decreo AN. 
ainst tho one pare Bas a 
e o eagle 
share.—THAMA SING 0, KatiDas ROY rip determined. tho liabilities of the 


pa inter se should be determined 
y their relationship as oo-partners. 
—BENSON v0. MCKONE (Man), (1919) 

. W. R. 349 ; 45 D. L. ° 83.— 
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Sect. 2.—NECESSITY FOR GOOD FAITH. 
SuB-SEcT. 1.—IN GENERAL. 

See Partnership Act, 1890 (c. 39), ss. 19-31. 

896. Partner must not place himself in position 
antagonistic to firm.]—lIf an indenture of partner- 
ship for aterm of years contains a proviso, that 
either party may, if he be desirous of quitting the 
trade, determine the partnership by giving six 
months’ notice, he cannot dissolve the partnership 
& then set up a trade elsewhcre ; but must either 
continue the partnership, or entirely give up such 
trade.—CooPER v. WATLINGTON (1784), 2 Chit. 
451; sub nom. COOPER v. WATSON, 3 Doug. K. LB. 
413; 09 E.R. 724. 

897. -|— No partner who owes a duty 
towards another can place himself in a situation 
which gives him a bias against the discharge of 
that duty.— BURTON v. WOOKEY (1822), 6 Madd. 
367; 56 E.R. 1181. 


Annotations :—Refd. Dean v. MacDowell, Dean v. MacDowcll] 
pee Ch. D. 345; Kuhlirz v. Lambert (1913), 108 





898. ——— Mere temptation to abuse partnership 
property—Not sufficient for interference by court.]}— 
A temptation to the abuse of partnership property 
is not sufficient to induce the ct. to interfere by 
injunction. 

All the partners in a publication, except one, 
being also partners in a rival publication, an 
injunction to restrain the using of the effects of 
the former partnership, to assist the latter, in 
consideration of an annual sum, was refused, 
where there had been an agreement, permitting 
the use on those terms, which had been acted on 
for many years. But the injunction was granted 
to restrain the use of partnership effects, not 
included in the agreement.—GLASSINGTON  v, 
THWAITES (1823), 1 Sim. & St.124; 11: J.0O.8S. Ch. 
113; 57 E.R. 50. 

899. Relationship between partners fiduciary.}— 
CASSELS ¥v. STEWART, No. 1070, post. 

900. -|—GoORDON v. HOLLAND, HOLLAND 
v. GORDON, No. 907, post. 

901. Partner drawing out partnership moneys— 
Concealing or disguising fact—Fraud.|—I1f manag- 
ing partner draws out moneys, & conceals the fact, 
or disguises it in the partnership books, this is 
fraud, & proof may be made against the separate 
estate. Otherwise, if the transaction is duly 
entered in books.—Re Harpino, Lx p. SMITH 
(1821), 1 Gl. & J. 74; sub nom. Ne Hay, La p. 
SMITH, 6 Madd. 2; 56 I. Rh. 988. 

Annotations :-—Consd. Re Mackenzie & Abbott, Kx pn. 
Turner (1833), 4 Deac. & Ch. 169. Apld. Re Higginson 
& Deane, Ez p. Hinds (1849), 14 L. T. O, S. 449; Read 
v. Bailey (1877), 3 App. Cas. 94. 

902. Partner in two firms— Cannot transfer 
accounts without consent.|—-A partner in two 
firms cannot transfer an account of one of them 
to the other without the consent of his partners.— 
CLARKE v. COLE (1844), 3 L. T. O. S. 183. 

903. Cessation of duty—One partner failing to 
carry out his obligation.|—-A. & B. entered into 
a joint adventure for the purchase of goods to be 
shipped to China, to be there sold, & the proceeds 
of the sale invested in a homeward cargo. A. was 
to render himself liable for the payment of the 
goods purchased, & B. was to supply A. with a 
share of the money by a fixed time, so as to enable 
A. to mect this liability. At the time fixed <A. 
applied to B. for the money, but B. failed to supply 
it. In consequence of this, & after some negotia- 
tion on the subject, A. offered to allow B. to with- 





PART V. SECT. 2, SUB-SECT. 1. 


m. Fraud on partner—In effectin 
dissolution.]}—O’CONNOR v. N Pe iealn 


(1867), 13 Gr, 428.—CAN. 


n. Partner using 
private advantage.)— 


' PARTNERSHIP. 


draw from the adventure altogether, & this offer 
was ultimately accepted. Down to the time when 
A. applied to B. for the money, A. had com- 
municated to B. all- the information which he 
possessed relative to the adventure & to its chances 
of success, which then appeared very doubtful, 
but while the negotiation was going on A. received 
two letters from his correspondents in China, 
through whom the business was managed, the 
contents of which he did not communicate to B. :— 
Held: considering the relative situation of the 
parties, there was no obligation on the part of A. 
to communicate to B. the letters in question; & 
that, there being no proof of misrepresentation 
by A., the arrangement could not be set aside 
merely on the ground of the noncommunication 
of the letters —M‘LuRE v. RiIpLey (1850), 2 Mac. 
& G. 274; 42 E.R. 105, L. C.; sub nom. M‘CLURE 
sy, 15 L. T. O.S. 41. 


SUB-SECT. 2.—DuTy To ACCOUNT FOR PROFIT 
RECEIVED. 
A. In General. 

See Partnership Act, 1890 (c. 39), ss. 28, 29. 

904. Partner must account— Profits of offices 
obtained—In breach of covenant to procure for firm.] 
—A.&B. & the son of B. entered into partnership as 
solrs., & by arts. agreed, clause 2, that the partners 
were diligently & faithfully to employ themselves 
in carrying on & managing all the professional 
business in which they or cither of them might 
be employed or concerned ; clause 5, that LB. should 
use his best endeavours to obtain the appointment 
of the partnership firm to three offices or clerkships, 
which were then held by B., & such offices should 
be partnership appointments; clause 6, that all 
other compatible offices should be obtained, if 
possible, in the name of the firm, & the emolu- 
ments treated as part of the profits of the partner- 
ship; clause 15,that,if B. or his son should retire, 
or A. or B. or his son should die, the share of 
deceased partner should accrue to the surviving 
partners: that if B. or his son retired they were 
to use their best cndeavours to secure the practice 
to the continuing partners, & such retiring partner 
should not practise within 30 miles; clause 16, 
that, if either partner should not diligently & 
faithfully employ himself in carrying on the partner- 
ship practice, & should, on receiving moneys, 
bills, notes, etc., knowingly or wilfully omit 
immediately to make entries thereof, or if A. or 
the son of B. should absent himself more than two 
months in one year, the others or other of the 
partners, if they or he should think fit, should be 
at liberty to dissolve the partnership, by giving 
to the offending partner a notice to that effect, 
& the partnership should from that time, or the 
time specified in the notice, be dissolved in the 
same manner & with the same consequences as if 
it had determined by the voluntary retirement of 
the offending partner. LB. & his son subsequently 
procured their own appointment, or the appoint- 
ment of one of them, to the offices or clerkships, 
& did not endeavour to procure the appointment 
of A. It was afterwards discovered that B. was 
greatly involved in debt, & he absconded in Jan. 
1849, & did not return to the business. In May, 
1849, A. served a notice, in the manner pointed 
out by the articles, on B. & his son to dissolve the 
partnership from that date; & he then filed his 
CATE t. LIPPERT (1897), 4 O. R. 372. 
—S. AF. 
PRAQGGIOs 


DOUCETT ¥. 


osition to secure Oo. ————. }— 
[1905] dh H. 267.~—S. AF. 


ATABELE SYNDI- 
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bill against B. & his son to have the dissolution 
declared by the ct., an injunction to restrain them 
from practising within 30 miles, & a decree that 
they should resign the several offices or clerkships : 
—Held: (1) pitf. was entitled to dissolve the 
partnership as to B., but not as against the other 
partner, the son of B., & he was not entitled to 
dissolve it by notice under clause 16 without the 
concurrence of his co.partner, the son; (2) B., 
not having procured or endeavoured to procure 
for the partnership firm the appointments to the 
several offices or clerkships, so as to give pltf. at 
the dissolution either a share of the profits of the 
offices or the chance of compcting for them, but 
such appointments having been procured for B. 
& his son to the exclusion of pltf., 13. & his son were 
not to be allowed to retain the offices for their 
exclusive benefit. 

(3) Inasmuch as, from the nature of the offices, 
they could not be sold, nor could any manager 
or receiver be appointed to carry them on, defts. 
ought to be charged with the value of the offices 
in the partnership accounts. 

(4) Pltf. having given a notice of dissolution, 
acting under the clause 16, & his co-partner having 
adopted it, the partnership should be treated as 
dissolved from the time of the notice, although not 
with the consequences attaching to a dissolution 
under clause 15. 

(5) An agreement that, if any of several partners 
should not diligently & faithfully employ himself 
in carrying on the partnership practice, the others 
might give notice of dissolution—construed to 
refer to the diligent & faithful discharge by cach 
partner of the portion of business carried on by 
him.—SMITH v. MULES (1852), 9 Hare, 556; 21 
L. J. Ch. 803; 19 L. T. O. S. 26; 16 Jur. 261; 
68 1d. NR. 633 3 varied, 9 Hare, at p. 573, lL. JS. 

905. ——— Profit from employment of partner- 
ship property.}/—-If profits have been madc in any 
other business by a partner in violation of a 
covenant not to engage in any other business, the 
profits will not be decreed to belong to the partner- 
ship unless they have arisen (a) from employment 
of the partnership property, or (6) from trans- 
actions in rivalry with the firm, or (c) from some 
advantage obtained by the partner by virtue of 
his being a member of the firm.—DkaNn v. 
MacDowELL, DEAN v. MACDOWELT, (1878), 8 
Ch. D. 845; 47 L. J. Ch. 537; 38 L. T. 8623; 42 
J.P. 580; 26 W. BR. 486, C. A. 


Annotations :-—Expli, Aas v. Bonham, [1891] 2 Ch, 244. 
Refd. Fuller v. Duncan (1891), 7 T. L. R. 305; Trego 
v. Hunt (1895), 72 L. I. 269; Trimble v. Goldberg, [1906] 
a os ee ae Tarkwa Main Reef v. Merton (1903), 


PART V. SECT. 2, SUB-SECT. 2.—A. 
905i. Partners must account—Profit 


perty.J—TUPPER v. ANNAND (1889), 
16 Ss. Cc. kh. 718.—-CAN. 

905 ii. .]—-The parties 
herein, solrs., were partners. Deft. 
bought certain land, & without pltf.’s 
knowledge, gave a cheque on the firm’s 
account for the purchase money. He 
then sold at a profit:—ed: deft. 
must account for the profita.—MoRICK 
v. HUBBARD (1909), 10 W. L. R. 703. 
—-C.iN. 

905 iii. ——- —-—.]—-ForpD ». ABER- 


906 i. Profit by virtue of member- 
ship of firm.]—Where articles of part- 
nership bound the parties to be just 
& true to each other, & to devote 
their time diligently to the concerns 
of the firm, & not to engage any _cAN 
other business; & it appeared that : 
after notice of dissolution had been 

» one of the partnors had taken 


by him. 














orders on his own account to be filled 
by eae A ies eee of the i 

. artnership :—Held : 
from employment of partnership pro- faa no oquity to compel him to account 
for the profits of the business thus dons 
The remedies in such a caso 
are by injunction, or by action for 
damagos.—MITCHELL v. LISTER (1891), 
21 O. R. 318.—CAN., 


p. —-— Sale of partnership property] 
—LOUGHNAN ¥. DALGETY & C 
(1897), 16 N. Z LL. R. 299.—N.2Z. b 


q. —— Profit derived as agent for 
negotiating partnership.|— 
persons are engaged in negotiating a 
partnership & the nogotiation is con- 
ducted by one ag agent of the other 
two, he should not, be allowed to make 
a private advantage for hitmself.— 
POWELL ». Mappock & Dart (1915), 
32 W. L. R. 619; 9 W. W. R. 353 5 
25D. L. R. 748; 25 Man. L. h. 730. 


Yr. Lease renewed before expiry 
of partnershin lease—By partner in 
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906. ——— Profit by virtue of membership of 
firm.|—DEAN v. MACDOWELL, DEAN v. Mac- 
DOWRLL, No. 905, ante. 

907. Sale & repurchase of partnership 
property.|—A partner who has improperly, & 
without the knowledge of his partner, sold partner- 
ship property to a bond fide purchaser for value 
without notice, & has afterwards repurchased it 
from him, stands in a fiduciary relation to his 
partner, & cannot take advantage of the rule which 
protects a purchaser with notice taking from a 
purchaser without notice, but is liable to account 
for profits made by subsequent dealings with the 
property.—-GoRDON v. HOLLAND, HOLLAND v. 
GoRDON (1913), 82 L. J. P. C. 81; 108 L. T. 385, 
P.C. 

Partner in position of agent.|—-See AGENCY, Vol. 
I., pp. 469, 473, 476, 479, 480, Nos. 1536, 1557, 
1579, 1599, 1601. 

908. Liability of person inducing breach of duty.] 
—A. usually employed B. as his agent to buy hops 
of the several planters in & about Canterbury, 
but having in a particular season omitted to give 
him any orders at the usual time, B. entcrs into 
a partnership with three others, for purchasing 
hops of that year, for their mutual benefit. The 
hops are accordingly purchased, but A. having 
intelligence of this transaction before they were 
delivered, prevails upon B. to declare to the 
planters, that he bought them as A.’s agent, & 
by that means A. got the hops delivered to him :— 
Held: this was a fraud upon the partners of 3. 
& A. should account for the value of the hops, 
according to the highest price for which he sold 
them.—HUNTER v. SHEPPARD (1769), 4 Bro. Parl. 
Cas. 210; 2K Wt. 143, H. L. 





B. Profits in Competing Business. 


Sce Partnership Act, 1890 (c. 39), ss. 28-30. 

909. Partner must account-—- For profits on 
private trading.|—The effect of the answer is this. 
Deft. discovers that he did carry on a separate 
trade; that he derived considerable profit from 
it; & has books relating to it ; but insists that he 
is not liable to be called on to state what books 
he has. ... Upon the whole as he has put his 
defence upon the record he cannot refuse a pro- 
duction of the books, contained in the schedule 
(LorD ELpon, C.).—SOMERVILLE v. MACKAY 
(1810), 16 Ves. 382 ; 33 FE. R. 1029, L. C. 


Annotations :-—Distd. Dean v. MacDowell, Dean v. MacDowell 
(1878), 8 Ch. PD. 345. Mentd. Mazarredo v. Maitland 
(1818), 3 Madd. 66 ; Lancaster v. Kvors (1844), 1 Ph. 349 ; 
Molesworth v. Howard (1845), 2 Coll. 145; Swinborno v. 
Nelson (1853), 16 Beav. 416. 


oum name.J—M‘SNEVIN t. PEFTERA 
(1868), 7 Macph. (Ct. of Sess.) 181; 
41 Se. Jur. 194.—SCOT. 

t. Partner engaging tin private specit- 
lations—With partnership funds—With 
iniplied consent of nartners.|}—KELLY v, 
KELLY (1911), 20 Man, L. R. 579.—-CAN, 

a. Secret transaction by one partner.]| 
—PENDER, ETC. v. HENDERSON & Co, 
(1864), 2 igre pa (Ct. of Sess.) 1428; 
36 Sc. Jur. 663.—SCOT, 


his co-partner 


o., LYrp. 





2 Outside scope of partnership.) 
—-TRIMBLE 7). GOLDBERG, [1906] T. &, 
1002.—S. AF. 


PART V. SECT. 2, SUB-SECT. 2.—-B. 
909i. Partner must accouwnt—For 
pale on private trading.|}—LooK v. 
YNAM (1854), 4 I. Ch. R. 188.—IR. 
909 ii. -] IRBSON 
TYREE (No. 2) (1901), 20 N. Z Tu. BR. 
§62.—N.Z. 


Whero three 





one | oewree 


—.}—8 


909 iii. ——— -]—STEWART  . 
ees 20 TR. (Ct. of Sess.) 260. 
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Sect. 2.—Necessily for good faith: Sub-sect. 2, B.; 
sub-sect. 3. Sect. 3: Sub-secis. 1 & 2.] 











910. -—--—.]—RUSSELL v. AUSTWICK, No. 
68, ante. 
911. -}—The master of a ship is 


bound to employ his whole time & attention in 
the service of his employer. Semble: a custom 
allowing such master to trade on his private 
account during the voyage, cannot be maintained. 
The master & part owner of a ship purchased 
goods during the voyage, which his answer stated 
were purchased out of private property, & the 
profits of private trade during the voyage, but the 
ct. considering there were strong grounds for 
thinking that the goods were purchased with 
partnership property, or with money for which 
deft. was accountable to the partnership, & that 
they belonged to the partnership, restrained 
him from receiving the goods.-— GARDNER uv. 
M‘CuTCcHrEON (1842), 4 Beav. 534; 49 EB. R. 446. 
Annotation :—Distd. Dean v. MacDowell, Doan v. MacDowell 

(1878), 8 Ch. D. 345. 

912. -.|—DEAN v. MACDOWELL, DEAN 
v. MACDOWELL, No. 905, ante. 
-]|—(1) If a member of a partner- 
ship firm avails himself of information obtained 
by him in the course of the transaction of partner- 
ship business, or by reason of his connection with 
the firm, for any purpose within the scope of the 
partnership business, or for any purpose which 
would compete with the partnership business, he 
is liable to account to the firm for any bencfit 
he may obtain from the use of such information ; 
but if he uses the information for purposes which 
are wholly without the scope of the partnership 
business, & not competing with it, the firm is not 
entitled to an account of such benefit. 

A member of a firm of shipbrokers styled ‘‘ H. C. 
& co.,’”’ assisted in the formation of a joint-stock 
co. for building ships, & in so doing availed himself 
of information obtained as a member of the firm, & 
occasionally used the name & office paper of the 
firm in his correspondence on that subject. He 
received remuneration for his services in the 
formation of the co., & was made a director of the 
co., when formed, ata salary. He also threatened 
to engage in the separate business of a shipowner 
under the style of ‘‘H. C. & co., shipowning.” 
The other partners brought an action restrain 
him from using the name of the firm in a separate 
business, & claiming an account of his profits & 
salary in connection with the new co. :—Held: 
(2) deft. must be restrained from using the name 
of H. C. & co.; (3) the business of the new co. 
was beyond the scope of, & did not compete with, 
the partnership business, deft. was not bound to 
account for the benefit obtained by him in con- 
nection with the new co. 

(4) The use by deft. of the name & paper of H. C. 
& co. in promoting the ship-building co. was held 
not to be sufficient to show that as between deft. 
& his partners ship-building was within the scope 
of the partnership business.—Aas v. BENHAM, 
[1891] 2 Ch. 244; 65 L. T. 25, OC. A. 
Bene Ae to (1) Consd. Trego v. Hunt, [1895] 1 Ch. 


462. Retd. Tark | 
Tina ee etn Reet ses: Morton: :(1903),. 49 


914. Business outside scope of partnership — 
Partner not Hable to account.]—Arts. of partner- 
ship of a firm of auctioneers, land agents, & 
surveyors contained a stipulation that neither 
partner should exercise or carry on for his own 
profit or advantage any trade, business, or pro- 


a 








taeetinineemetee and 
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fession whatever. One of the partners, F., having 
on his own account formed & brought out a co. for 
purchasing land in the Transvaal :—Held: the 
profits resulting from this transaction were not 
partnership profits, but belonged to F. alone.— 
FULLER v. DUNCAN (1891), 7 T. L. R. 305. 





915. ——.]- AAS v. BENHAM, No. 913, 
ante. 
916. --— --——.]—Resp. & two applts. under 


a partnership arrangement in 1902, bought with 
a review to resale the properties of H., consisting 
of stands or plots of land laid off for building, 
& of shares in a co. entitled to other stands in the 
same locality. Applts., apart from resp., purchased 
some other of the co.’s stands & made profits. 

In a suit by resp. for an account thereof the ct. 
below held that, though the stands so purchased 
were not within the scope of the partnership of 
1902, they were connected with it indirectly ; 
that the purchase thereof by applts. was secret & 
injurious to the common interest, & that resp. was 
entitled to share in the benefit thereof :—Held: 
it could not be supported on authority or on any 
recognised equity. 

The purchase, not being within the scope of 
the partnership, was not shown to have been in 
rivalry or any other connection therewith, nor 
in any way injurious thereto.—TRIMBLE v. GOLD- 
BERG, [1906] A. C. 494; 75 L. J. P. C. 923 95 
L. T. 163; 22 T. L. R. 717, P. C. 

Annotation :—Refd. Rodriguez v. Speyer, [1919] A. C. 59. 


SuB-sEcT. 3.—-LEASEHOLD INTERESTS AND 
REVERSIONS ACQUIRED BY PARTNER. 


917. Renewal of lease—Enures for benefit of 
partnership.|—(1) A partnership, without arts., 
& for an indefinite period, may be dissolved by 
any partner at any time, without previous notice ; 
subject to the engagements of the partnership : 
but the existence of engagements with third persons 
cannot prevent the right of dissolution as among 
themselves. 

(2) The consequence of the dissolution of partner- 
ship, where there are no arts., prescribing the 
terms, is a general sale & account of the joint 
property : one or more partners therefore cannot 
insist on taking the share of another at a valua- 
tion ; or, that he shall remove his proportion from 
the premises ; thereby securing the goodwill. 

(3) Partner, after dissolution of the partnership 
continuing to trade with the joint property, must 
account for the profits. 

(4) Lease of premises, where a partnership trade 
was carried on, renewed by one partner in his own 
name clandestinely, a trust for the partnership ; 
to be accounted for as joint property. 

(5) No partner therefore can derive a particular 
advantage by choosing an unseasonable moment 
for dissolution. . . . The same inquiry should be 
directed as in Crawshay v. Collins, No. 1010, post, 
to ascertain, what that stock was at the period of 
dissolution . . . what use was afterwards made of 
it; & what profits were produced by the trade 
(GRANT, M.R.).—FEATHERSTONHAUGH v. FEN- 
WICK (1810), 17 Ves. 298; 34 E. R. 115. 


Annotations :—As to (1) Refd. Heath v. Sansom (1832), 4 
B. & Ad. 172; Neilson v. Mossend Iron Co. (1886), 11 


Ant. Cas. 298. 4s to (2) Apld. Rigden v. Pierce (1822), 
6 Madd. 358. Apprvd. Cook x. Colli dge 1823), Jac. 
607. Qonsd. Darby v. Darby (1856 rew. 


495; 
Stevenson v. Akt. fi Oartonnagen-Lndustrie [1918] 


r 
A. 0. 239. .48 to (3) Refd. Wedderburn v. Wedderburn 





PART V. SECT. 2, SUB-SECT. 38. 
9171. Renewal of lease—F-nures for benefit of partnership.|—WEGNER v. SuRGESON, [1910] T. P. D. 571.—S. AF. 


Part V.—RELATIONS OF PARTNERS INTER SE. 


1839), 4 My. & Or. 41: Steyonson v. Akt. fir Carton n- 
Lee ee. tieig) A. OC. 490. #2, 4) Gonsd. Re Biss, 
Biss v. Biss, [1908] 2-Ch. 40. Re rtlock v. Gardner 
(eet 11 L. J. Ch. 313. ( Consd. Wiftictt v. 

lanford (1842), 1 Haro, 253. Apld. Blisset v. Daniel 
1853), 10 Hare, 493. Refd. Wedderburn v. Wedderburn 
1856), 22 Beav. 84. Generally, Consd. Casscls v. Stewart 
1881), 6 App. Oas. 64. 


--.|-—There is no authority for the 
general proposition that if a person only partly 
interested in an old lease obtains from the lessor 
a renewal, he must be held a constructive trustce 
of the new lease, whatever may be the nature of 
his interest or the circumstances under which he 
obtained the new lease. A person renewing is 
only held to be a constructive trustee of the new 
lease if, in respect of the old lease, he occupied some 
special position by virtue of which he owed a duty 
towards the other persons interested: as, for 
example, in the case of a renewal by a tenant for 
life of settled leaseholds, or by a partner of a 
partnership lease, or by a mtgee. of a mortgaged 
lease. In all such cases the new lease is treated as 
engrafted on or as forming part of the original 
lease.—Re Biss, Biss v. Bras, [1903] 2 Ch. 40; 72 
L. J. Ch. 473; 88 L. T. 4038; 51 W. BR. 504; 47 
Sol. Jo. 383, C. A. 

Annotation :—Refd. Grifith v. Owon, [1907] 1 Ch. 195. 


919. ——— ~-—- Person renewing constructive 
trustee—If lease renewable.]|—-W. W. was possessed 
in 1854 of certain leasehold premises, partly under 
two leases of 1839 & 1840, & partly under a yearly 
tenancy. On these premises he was carrying on 
certain businesses, one of which he made over to 
a partnership. No Jease of the premises was ever 
granted to the partnership. W. W. purchased 
by auction in 1881 one moiety of the reversion 
expectant on the two leases & the yearly tenancy. 
He died in 1883, leaving J. R. & T. A. W. his 
exors., who purchased the other moiety of the 
reversion in 1893. 

This was an action by partners entitled to one- 
fourth share of the partnership claiming a declara- 
tion that the reversion formed part of the partner- 
ship asscts:—Held: (1) the purchase of the 
reversion did not enure for the benefit of the 
partnership assets, the leaseholds not being renew- 
able by custom or contract ; (2) the firm having no 
interest in fact in the leasehold premises, there was 
nothing even if the reversion could be treated as 
a graft or an addition, to which it could be grafted, 
& pitfs.’ claim failed on this ground also. 

It a trustee, or a person in the position of a 
trustee, holding a lease as part of his trust property 
takes a renewal of that lease, that renewed lease is 
treated as ao graft or addition to the trust property, 
& itself forms part of the trust property (WAR- 
RINGTON, J.).——-BEVAN v. WEBB, [1905] 1 Ch. 620; 
74 L. J. Ch. 300; 93 L. T. 298; 58 W. R. 651. 


Annotation :—Generally, Mentd. Griffith v. Owen, [1907] 
1 Ch. 195. 


920. ——— Right of one partner to renew -- 
Business to be carried on in agreed place.|—O. & 
N. entered into partnership for twenty-one years 
as ironmongers under articles which provided that 
the business should be carried on for twenty-one 


PART V. SECT. 8, SUB-SECT. 1. 


c. Right of partner to act alone— 
Co-partner’s ‘aeornen guilty of mis- 
conduct.J—Partnern agreed that one 
of them might absent hiniself from the 
uriness, act by attorney. Tho 
attorney of the absent partner im- 
Properly withdrew bills of the_ firm 
deposited for collection & placed the 
proceeds of their discount to the credit 
of his principal, in payment of a debt 
ulleged to be due to the principal b 
the firm. Demurrer allowed to a bill 
by the other partnor claithing to act 





obstruct: 


of th 
DONRIN & Co. 
66.—AUS. 


~. STRACHAN (1870), I. V. R. 180.— 
AUS. 


d. One member of firm petitioning for 
adjudication of firm—In absence of co- 
partner.J—One of two partners may, 
during the absence of the other partner, 
present a petition for the 
Parnerene firm.— 

(1870), 2 


e. Right of partner to sett partnership 
property—Whether implied.|}—Bowkn 
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years at the G. R. premises, or in such other place 
or places as the partners may agree upon. After- 
wards the partners agreed to add to their business 
that of ironfounders, & took for that purpose the 
G. Q. works. The lease of these works expired 
during the partnership, & C. declined to concur 
in a renewed lease. N. thereupon took a renewed 
lease of them in his own name, & insisted on 
his right to continue to carry on the ironfounding 
business there on account of the partnership :— 
Held: (1) as the partnership business could only 
be carried on in such place as the partners agreed 
upon, if they did not agrev upon a place it could 
not be carried on at all, & one partner, in the 
absence of express powers for that purpose, could 
not without the consent of the other, although the 
partnership was to continue for a definite term, 
renew on account of the partnership a lease of 
the property on which the business had been carried 
on. 

(2) C. was entitled to an injunction to restrain 
N. from employing the assets or pledging the credit 
of the partnership in carrying on business at the 
G. Q. works.—CLEMENTS v. Norris (1878), 8 
Ch. D. 129; 47 L. J. Ch. 6463; 38 L. T. 591, C. A. 

.]|—See Minks, Vol. XXXIV., pp. 625, 626, 
Nos. 222-224. 


Sect. 3.—MANAGEMENT OF PARTNERSHIP 
AFFAIRS. 
SUB-SECT. 1.—IN GENERAT. 

See Partnership Act, 1890 (c. 39), s. 24 (5). | 

921. Power of individual partners co-extensive.]} 
—One of two partners, joint tenants of a house 
where thcir joint business is carried on has a right 
to authorise a joint weekly servant to remain in 
the house, though the other partner has regularly 
given him a weck’s notice to leave the service.— 
DONALDSON v. WILLIAMS (1833), 1 Cr. & M. 345; 
3 Tyr. 371; 2L. J. Ex. 173; 149 E. R. 432. 

922. Limitation of diligence required — To par- 
ticular department of business.|—SmiTin v. MULEs, 
No. 904, ante. 


SuB-SECT. 2.—POWER OF MAJORITY. 

See Partnership Act, 1890 (c. 39), 8. 24 (8), 

923. Decision of majority binding — Majority 
must act bona fide—Views of minority considered.]| 
—Const v. Harris, No. 1502, post. 

924. .]—Ccertain of the directors 
of a railway co. acting on the nomination of 
another railway co. which was interested in 
certain shares in it, & which nominated those 
directors by virtue of the Act hg aren) the co., 
were excluded, by a resolution of the board of 
directors, from the meetings of the directors, & 
the majority delegated all the powers of the board 
to a managing committee :—Held: although in 
such a body the majority binds the minority, yet, 











alone, & to restrain the attorney from | v. MORRISON (1875), 14 N. 8 W. 
ing him in so acting.—TERRY . ik. 199.—AUS. 


S.C. R. (L.) 

f. Right of partners to forfeit co- 
partner’s share—By proxy—Construc- 
tion of articles.}—SHELDON Vv. PHILLIPS 
gst 9 15 N. Ss. ° L. Rn. (Kq.) 98,— 


g. Each partner agent of partnership.) 


jtidication | —¥or the purpose of carrying on the 
SMART, | business of the partnership each partner 
Q. 8. C. R. | is the agent of the others in all matters 


falling within the scope of the partner- 
ship.—Re PaaRnL BANK (IN 7 es 
TION) ( 91), 8 s. Cc. 131.—S. A a 
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Sect. 3.—Management of partnership affairs: Sub- 
sects. 2 & 3, A. & B.] 


that it is essential to the validity of their acts that 
the voice of the minority should have been heard ; 
& such exclusion of directors was restrained. 

Upon every principle governing not only 
bodies of this kind but governing private partner- 
ships where there is a body of persons in which 
the majority is to bind the minority it is essential 
to the validity of all their acts that the voice of the 
minority should be heard, & that the minority 
should have an opportunity of stating their views ; 
and it is not till they have had that opportunity 
that the acts of the majority become binding on 
the minority: & I think Lord Eldon’s opinion 
may be referred to as showing that even if the 
minority had a voice given to them, still, if there 
existed a combination among the majority, before 
that voice was heard to overbear it he would con- 
sider the acts of such a body illegal (Stn Jamas 
PARKER, V.-C.).-—GREAT WESTERN Ity. Co. v. 
RusHovuT (1852), 5 De G. & Sm. 290; 7 Ry. & 
Can. Cas. 991; 19 L. T. O. S. 281; 16 Jur. 238; 
64K. R. 1121. 


Annotations :—Mentd. G. W. Ry. v. Oxford, Worcester & 
Wolverhampton Ry. (1853), 3 De G. M. & G. 341; Green 
v Nixon (1857), 23 Beay. 530. 


925. Limitation on power—Sale of partnership 
business.]— Partnership amongst a number of 
persons, to be managed by a committee of five, 
& by gencral meetings, at which the vote of the 
majority was to be binding; with a provision, 
that any one wishing to retire should first offer his 
share to the committee at a certain price, & if they 
declined to buy, might sell it to any other person : 
—Held: the majority were not able to sell the 
whole concern without the consent of all; but 
where all but two were desirous of retiring, they 
might sell their own shares without making an 
ofier of them to the committee.—CHAPPLE v. 
CADELL (1822), Jac. 537; 37 E. R. 953, L. CO. 

926. Commencement of different business.] 
—If six persons join in a partnership of life assur- 
ance, it seems clear that neither the majority, 
nor any sclect part of them, nor five out of the six, 
can engage that partnership in marine insurances, 
unless the contract of partnership, expressly, or 
impliedly, gives that power. 

Q@u.: if a part of the six openly & publicly 
profess their intention to engage the partnership 
in another concern, & clearly & distinctly bring 
this to the knowledge of one or more of the other 
partners, & such one or more of the other partners 
can be clearly shown to have acquiesced in such 
intention, & to have permitted the other partners 
to enter upon & engage themselves & the body 
in such new projects. 

The principles, which a ct. would act upon, in 
the case of a partnership of six, must, as far as the 
nature of things will admit, be applied to a partner- 
ship of 600. They, who scek to embark a partner 
In a business not originally part of the partnership 
concern, must make out clearly that he did 
Tae eon ariel acquiesce.—NATUSCH  v. 

i (1824), 2 Coop. temp. Cott. 358 - 4 
1196, Lan I p. Cott. 358; 47 FE. R. 
Annotations :—Refd. Waro v. Grand Junction Wator Co 

1831), 2 : ° § > : 

Hotel’ Gor (860), 8 HL 1 HBpsON y.  Mentd. Mozley o 


Alston ee 16 L. J. Ch. 217; DParker v. River Dun 


Navigation Co. (1847), 9 L. T. R ree 
Birmingham ie. v. Pa Pr. O. S. 292 » Shrewsbury & 
J. 





& N. W. Ry. (18458). 4 Na G 
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_h. Whether managing partner - 
titled to remuneration—In absence “Of 
special agreement—Or custom.J—Tho 


’ partner of a concern is not 
entitled to an allowance for carrying on 
the partnership trade, when there is 
neither contract between the partners 
nor & custom of the trade to autho- 


PARTNERSHIP. 


50; Feathorstonhaugh v. Lee Moor Porcelain Olay Co. 
seco): L. R. 1 Eq. 318; Irrigation Co. of France (1870), 
Ht Kae 382, 663; Pickering v. Stephenson (1872), L. R. 

927. Authorising manager to sign cheques. 
—The manager of a firm is not entitled, as such, to 
sign the firm or name of the partnership :—Held : 
the authority of trustees representing three-fourths 
of the property of the concern was insufficient to 
empower a Manager, as such, to sign the co.’s 
firm, especially when the proceeding was opposed 
by the representative of the remaining fourth.— 
BEVERIDGE v. BEVERIDGE (1872), L. R. 2 Sc. & 
Div. 183, H. L. 

928. What power includes — Admission of new 
partners.|—In a partnership consisting of three 
members, two of the partners resolved to introduce 
into the partnership works a son of one of these 
partners, with a view to his learning the business. 
The third partner objected to this being done :— 
IIfecid: the difference between the partners was 
as to an ordinary matter connected with the 
partnership business, within Partnership Act, 
1890 (c. 39), s. 24 (8), on which, therefore, the 
decision of the majority was binding.—HIGHLEY v. 
WALKER (1910), 26 T. L. R. 685. 





SUB-SECT. 3.-—REMUNERATION. 
A. For Alanagement. 


Sce Partnership Act. 1890 (c. 39), 8. 24 (6). 

929. Whether surviving partner entitled to 
remuneration—Carrying on business as executor.|— 
(1) Surviving partner, being exor., not entitled 
without express stipulation to any allowance for 
carrying on the trade after the testator’s death. 

(2) Allowed expenses actually incurred under 
an erroneous conception, that he was sole pro- 
prietor by purchase from his co-exors., set aside 
as a breach of trust, though bond fide.—-BURDEN 
v. BURDEN (1813), 1 Ves. & B. 170; 35 E. R. 67, 
L. C 


Annotations :—As to (1) Apld. Stocken v. Dawson (1843), 
6 Boav. 371. Refd. Stocken v. Dawson (1848), 17 L. J. Ch. 
282: Wedderburn vr. Wedderburn (1856), 22 Beav. 84; 
Wightwick v. Lord (1857), 6 H. L. Cas. 217. Generally, 
Refd. Heathcote v. Hulme (1819), 1 Jac. & W. 122. 
930. Business carried on at profit.|-—On 

the death of one partner, the survivor retaining 
his capital & employing it in the trade, decreed 
to account for the profits derived from it, making 
him proper allowances for the management of the 
business. 

A., B., & C. being partners together, A. agrees 
with D. to give him a moiety of his share in the 
concern; an account may be decreed between 
A. & D. without making B. & C. parties.—BROWN 
v. DE TASTET (1819), Jac. 284; 37 E. R. 858, L. C. 
Annotations :—Consd. Stocken v. Dawson (1848), 17 L. J. Ch. 

282; Lord Provost of Edinburgh v. Lord Advocate 

(1879), 4 App. Cas. 823. Refd. Cook v. Collingridge 

(1823), Jac. 607; Wedderburn ». Wedderburn (1838), 

4 rite & Cr. 41; Portlock v. Gardner (1842), 6 Jur. 795; 

Willett v. Blanford (1842), 1 Hare, 253; Cloge v. Fish- 

wick (1849), 1 H. & Tw. 390 ; Wedderburn v. Wedderburn 

(1856), 22 Beav. 84; Vyse v. Foster (1874), L. R. 7 H. L. 

318; Wilkes v. Saunion (1877), 7 Ch. D. 188; Re Nor- 

rington, Brindley v. Partridge (1879), 13 Ch. D. 654; 

Cassels v. Stewart (1881). 6 App. Cas. 64: Fe Aldridge, 

Aldridge v. Aldridge (1894), 63 L. J. Ch. 465. Mend 

Lovegrove v. Nelson (1834), 3 My. & K.1; Crosley v. 

Derby Gas Light Co. (1838), 3 My. & Cr. 428; Lodge v. 

Prichard (1853), 3 De G. M. & G. 906. 

931. -|—When after the death of a 


partner the business is, with the concurrence of 


riso such allowance.—HvuTcnESON ». 
Smit (1842), 5 I. Hq. R. 117.—IR. 











k, ——- ———.]-— BELL v. Doverass' 
HATATE, 17 C. fie R. 810.—S. cats 
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his exors., carried on by the surviving partner 
with a view to the benefit of himself & the estate 
of deceased, he is not entitled to remuneration for 
his services if no profits are derived from the 
carrying on of the business.—Re ALDRIDGE, 
ALDRIDGE v. ALDRIDGE, [1894] 2 Ch. 97; 63 L. J. 
Ch. 465; 70 L. T. 724; 42 W. R. 409; 8 R. 189. 

932. Provision in articles for remuneration— 
Effect of dissolution./—Arts. made between three 
partners directed that the real & leasehold estate 
of the partnership should be treated as partnership 
stock, & that, before any division of profits, the 
rates, repairs, etc., should be paid, & £5 per cent. 
interest sct apart on the capital, & be paid to the 
partners in the proportions in which they had 
advanced it. They afterwards purchased other 
estates, the purchase-money of which was by the 
conveyances, expressed to be paid by the three 
partners in equal proportions. The partners 
subsequently executed a deed, reciting the fact 
that the purchase-money had been wholly paid 
by two of the partners, & declaring that, until 
the third partner should pay into the partnership 
capital a sum equal to that paid by each of the 
other partners, he should stand possessed of the 
undivided third part. of the estates in trust for 
them, the other two partners. Upon the dis- 
solution of the partnership, the third partner 
not having paid any portion of his capital :— 
Held: (1) the real & leasehold estate was never- 
theless part of the partnership capital, & that the 
effect of the declaratory deed was to charge the 
legal interest of the third partner by way of mtge. 
with the proportionate share of the capital which 
he ought to have advanced. 

(2) In the interim, after a dissolution, & 
whilst the affairs of the partnership were bcing 
wound up, the third partner had ceased to be 
entitled to the benefit of a provision in the articles 
allowing him a salary, & the occupation of a house 
belonging to the partnership as managing partner, 
& that a receiver must be appointed. 

In a suit to wind up a partnership, the ct. will 
appoint a manager, though the management has 
been given up to one partner under the provisions 
of the partnership deed, & no case of mismanage- 
ment is made against him.—TiBpitTs v. PIILiips 
(1853), 10 Hare, 355; 68 BH. R. 963; sub nom. 
LIPPETTS v. PHILLIPS, 1 W. R. 163. 

933. Provision in articles for whole time 
services—Discontinuance of service by one partner 
--Allowance to active partner.].—(1) A partner- 
ship for fourteen years was dissolved before the 
end of two years. The ct., under the circum- 
stances, refused to direct the repayment of any 
portion of the premium paid for a share in the 
business. 

(2) Partners having stipulated to devote their 
whole time to the business, & one having dis- 
continued his services, an inquiry was, upon a 
dissolution, directed, as to what was proper to 
be allowed to the other partner in respect of the 
business having been exclusively conducted by 
him.—AtREY v. Borwam (1861), 29 Beav. 620 ; 
4L. T. 391; 54 1. R. 768. 
ee eas to (1) Refd. Belficld ». Bourne (1893), 69 


934. Trustee of deed of arrangement not en- 
titled.|—Where A. & B., partners, assigned all 
their stock in trade, etc., to C., in trust to secure 


PART V. SECT. 3, SUB-SECT. 3.—B. 
1, Special remuneration beyond co- 
partnership profit.\—A partner is not 
entitled to special remuneration be- 
ond that received by his co-partners 
or extra services, unless »y express 


agreoment. — BENNETT  v. 
(1879), 6 Nfld. lL. R. 178.—NFLD. 

m. Claim for services under inchoate 
agreement for partnership—Agqreement 
unenforceable.|—Pitf., relving upon an 
agreement with deft. that he would 
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@ sum of money advanced by C. & upon further 
trusts that C. might manage the business until 
he & other creditors were repaid sums due to them : 
—Held: C. was not entitled to credit himself 
with any sums as bonuses, notwithstanding that 
his management of the concern had been such as 
to pay all creditors & largely to diminish his own 
debt, & the partners had repeatedly acquiesced 
in such charges.—BARRETTY v. HARTLEY (1866), 
L. R. 2 Eq. 789; 141. T. 474; 12 Jur. N.S. 426; 
14 W. R. 684. 
Annotations :—Refd. Barnes v. Richarda (1907), 71 L. J. 
K. B. 341. Mentd. James v. Korr (1889), 40 Ch. D. 449; 


Mainland ». Upjobn (1889), 41 Ch. D. 126; Wheeler v. 
Sargeant (1893), 3 KR. 663. 


B. For Work Done. 


935. Whether partner entitled as against firm— 
—Work as surveyor.|—A number of persons as- 
sociating together, & subscribing sums of money 
for the purpose of obtaining a bill in Parliament 
to make a railway, are partners in the under- 
taking; & therefore a subscriber who acted as 
their surveyor, cannot maintain an action for 
work done by him in that character on account of 
the partnership, against all or any one of the other 
subscribers.— HOLMES v. HIGGIns (1822), 1B. & C. 
74; 2 Dow. & Ry. K. B. 196; 1L. J.0.8. K. B. 
47; 107 EB. lt. 28. 

Annotations :—Apld. Lucas v. Beach (1840), 1 Man. & G. 
417. Distd. Day v. Sharp (1846), 7 L. T. O. 8. 62. Folld. 
Wilson v. Curzon (1847), 15 M. & W. 532. Refd. Money 
penny v. Hartland (1824), 1 C. & P. 352; Chadwick v. 
Clarke (1845), 1 C. B. 700; Jteynell v. Lewis, Wyld »v. 
Hopkins (1846), 4 Ry. & Can. Cas. 351; Walstab »v. 
Spottiswoode (1846), 10 Jur. 498; Smith v. Archibald 
(1849), 14 L. T. O. S. 1743 Boulter v. Peplow (1850), 9 
C. B. 493. Mentd. Wilson v. King (1834), 2 Cr. & M. 689. 
936. Work as solicitor.|—- A joint stock 

co., in which A. B. & C. are shareholders, is dis- 

solved; A. & B. being sued by a creditor of the 
concern, employ C. who is an attorney, to defend 
them. C. cannot sue A. & BL. for his bill of costs. 

The actions which pltf. defended, were actions 
brought against defts. as members of a partner- 
ship of which pltf. was also a member. When an 
action was commenced, it was the duty of all the 
partners in the late co., either to pay the moncy 
or to resist the demand ; & in the case of resistance, 
the expense ought to be paid by all, pltf. among 
the rest; ... he & all the others derived benefit 
from their defending, & therefore he cannot 
maintain this action (LORD TENTERDEN, C.J.).— 
MILBURN v. Copp (1827), 7B. & C. 419; 1 Man. 
& Ry. K. B. 238; 6L. J. O. S. K. B. 525 108 
kK. R. 779. 

Annotation :-—Refd. Lucas v. Beach (1840), 4 Jur. 631. 
937. Commission for collecting debts— 

Due to preceding partnership.]—In taking the 

accounts between three partnerships, the first, of 

A. & B.; the second, of A. B. & C.; & the third, 

of B. & C.: the partnership of B. & C. cannot 

charge commission for collecting the debts due to 

the two preceding partnerships.— WHITTLE v. 

M‘PARLANE (1830), 1 Knapp, 311; 12 HE. R. 338. 
938. ——— Partner with ship owners— Working 

for ship’s husband.|—-PlItf. & deft. were partners. 

They were joint owners with B. of some ships, as 

to which B. acted as ship’s husband but the duties 

were principally performed for him by deft. 

There being no agreement on the subject between 

the parties:—Held: B. was entitled to the 








Mckay _ be taken into partnership in a farm, left 
his employment & came & worked upon 
the farm. The agreement for partner- 
ship was found to be substantially 
proved, but was too vague to 


be 
enforced :—Held; pltf. was entitled 
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Sect. 8.— Management of partnership affairs: Sub- 
sect. 3, B.; sub-seots. 4 & 5. Sects. 4 & 5: 
Sub-sects. 1 & 2.] 


profits derived as ship’s husband & pltf. was not, 
as partner entitled to participate in any share of 
them received by deft., by arrangement with B.— 
MILLER v. MacKay (No. 2) (1865), 34 Beav. 295 ; 


55 H.R. 649. 
Annotation :—Distd. Hancock v. Heaton (1874), 30 L. T. 592. 
939. ——— Receiver & manager of partnership— 


Services outside scope of peomecetag | a judgment 
for dissolution of a partnershp between two 
agricultural implement makers, deft., one of the 
partners was appointed receiver & manager & 
undertook to act without salary. He carried on 
the business very successfully for more than 
eighteen months & then purchased it with the 
sanction of the ct. He was a skilled mechanic, 
& during his receivership worked in the business 
as a common workman. In his accounts he 
claimed to be allowed two premiums of £25 each 
paid to a guarantee society which had become 
surety for his duly accounting, & the sum of £2 
per week for the manual work done by him as a 
workman :—Held: the £2 per week ought also to 
be allowed for that, although the receiver had 
acted irregularly & run great risk in not asking for 
wages at the time of his appointment he was 
entitled to be paid for services which had proved 
beneficial to the estate & which it was no part 
of his duty as receiver & manager to perform.— 
HaRRIis v. SLEEP, [1897] 2 Ch. 80; 66 L. J. Ch. 
506; 76 L. T. 670; 45 W. R. 680, C. A. 


SuB-SEcT. 4.—RIGHT TO PARTNERSHIP BOOKS. 
See Part V., Sect. 12, sub-sect. 3, post. 


SuB-sEcT. 5.—SHARING OF PROFITS AND 
EXPENSES. 
940. Expenses—To what entitled.]|—BuRDEN v. 
BuRDEN, No. 929, ante. 

41. Cost of entertaining customers— 
Allowance not provided for in articles-—Necessity for 
agreement.|—At the commencement of a partner- 
ship, the partners ‘both living in the same house, 
entertained their customers jointly ; one remov- 
ing, the whole expense of entertainments, which 
were necessary in the trade, fell upon the other. 
They ought to have agreed for an allowance; the 
ct. can make none. The accounts having been 
annually balanced without such allowance, is 
conclusive.—THORNTON v. PRocroR (1792), 1 
Anst. 94; 145 E. R. 810. 

Sharing profits.|—Sec Part V., Sect. 11, sub- 
sect. 1, B., post. 

Incidence of losses.|—See Part V., Sect. 11, 
sub-sect. 2, post. 





SEcT. 4.—TRANSACTIONS BETWEEN PARTNERS. 


§42. Loan by one partner to another—Liability 
for interest..—If one co-partner borrows money 


to remuncration for his services upon 
the farm, rendered under the belief 
that he wae a partner.—PERROTY v. 


Aes (1911), 31 N. Z L. R. 6.— = him—Leze ov. 


- PART V. SECT. 4. 
n. an by one partner from another 
— Prior to partnership. ais partner 
may recover from another money lent 
before the formation of the pene 
ship, but with the knowledge tha 


for dvasol 


the if 


intonding partner proposed to apply & 
that, or a similar amount, to payment 
of the capital to be contributed by 
ROBERTS 
Vv. L. R. (L.) 26.—AUS. 
o. Offer by partner on_arrangement 
ution—~Of conditiona 
ment to co-partner.J}—An action cannot 
be maintained by one By tongs against 
another, on an offer m 
for 4 diasolution to 
he were allowed 
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of the other on his note, he shall pay interest for 
it, though he had more money in the stock than 
what he borrowed; for the stock is only to be 
employed in augmentation of the trade, for their 
mutual benefit, but neither of them: can make use 
of it, for their own private advantage. BERCHER 
v. GUILBURN (1726), Mos. 3; 25 H. R, 236, L. C. 

943. Sale by one partner to another—Interest in 
partnership business—Valid {f no fraud—-Though 
insolvency known.]—One partner may agree with 
retiring partner to give him a sum for the concern 
though they know the partnership to be insolvent, 
provided no fraud was intended.—Re LIGHTOLLER, 
Ex p. PEAKE (1816), 1 Madd. 346; 2 Rose, 455; 
56 H.R. 128. 

; —— Valid as against third partner— 
Notwithstanding restriction on assignment.|—-Cas- 
SELS v. STEWART, No. 1070, post. 

945. Set-off in separate transaction—Of balance 
due on partnership accounts.j—-F'RoMONT v. Cour- 
LAND, No. 67, ante. 

946. Sale of partnership asset—-Right of partners 
to bid—Effect of nonh-attendance of partners.|— 
Specific performance of an agreement for an 
intended sale of a partnership assct, by which it 
was clearly intended that the three partners were 
to attend & bid for the same; & at which one of 
them did not attend, & subsequently died, without 
having confirmed what passed at such sale, will 
not be decreed.—HUDSON v. Hupson (1860), 1 
L. T. 438. 

Debt due from deceased partner to firm—Right 
of executor partner to retain.|—See EXECUTORS, 
Vol. X_XITI., p. 378, Nos. 4477-4479. 





Sect. 5.—ADMISSION OF OTHER PARTNERS. 
SUB-SsECT. 1.—IN GENERAL. 

See Partnership Act, 1890 (c. 39), s. 24 (7). 

947. Necessity for consent of all partners.) — 
If testator directs that A. shall carry on testator’s 
trade, with a capital taken from testator’s personal 
estate, & shall educate & support D. & bind him 
apprentice to himself, & that upon the expiration 
of the apprenticeship, or so soon as A. shall think 
D. capable A. shall take D. into the business as a 
partner :—Weld: YD. was not entitled to claim a 
share of the profits from the death of testator, 
& he had no right to be admitted a partner at 
any time, unless his conduct was such as to render 
him not unfit for the situation.—GORDON », 
RUTHERFORD (1823), Turn. & R. 3738; 21. 7.0.8, 
Ch. 50; 37 EK. R. 1144, 

948. —-—-.] —-No partner can be named for 
another ; - no one can be put upon another 
as a partner without his consent. ... 

To make a person a partner with two others, 
their consent must clearly be had, but there is no 
particular mode or time required of giving that 
consent; & if three entcr into partnership by a 
contract which provides that, on one retiring, 
one of the remaining two, or even a fourth person 
who is no partner at all, shall name the successor 
to take the share of the one retiring, it is clear 
that this would be a valid contract which the ct. 


collect the debts.—Btcranss tet. 
FANNING (1835), 4 O. S. 188.—CAN, 


(1899), 5 = paRT V. SECT. 5, SUB-SECT. 4. 
p. Liabilities nf assumed partner.}— 
An incoming partner, who as between 
himself & co-partners enters into a 
joint liability (with noticod to thé 
creditor), as well for prior os subse- 
quent debts, is liable for debta coti- 
tracted before he becimoe a momber 


pay- 


6 on afranging# 
ay a cettain eum 
a keep the books 
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must perform, & that the new partner would come 
in as entirely by the consent of the other two, as if 
they had adopted him by name (LorpD BrovuGuam, 
C.).— LOVEGROVE v. NELSON (1834), 3 My. & K. 
1; 8L.J.Ch.108; 40D. R.1,L. C. 


Annotations :—Apld. Byrne v. Reid, [1902] 2 Ch. 735. 
Refd. Moffatt v. Farquhar (1878), 7 Ch. D. 591. 


949. Assignment of share in partnership—Does 
not make assignee partner.]|—A partner may give 
to a third person interest in his share, but cannot 
make him a partner.—BRay v. FRoMONT (1821), 6 
Madd. 5; 56 EH. R. 990. 
se aia :—Consd. Cassels v. Stewart (1881), 6 App. Cas. 


950. Direction by testator to admit son to 
partnership—On completion of apprenticeship— 
Right to share of profits before admittance.]— 
GORDON v. RUTHERFORD, No. 947, ante. 

951. Entry subject to terms of partnership— 
No special term without notice.|—If two partners 
take in a third partner, without specifying the 
terms on which he becomes such partner, he has 
the same rights & is subject to the same liabilities 
as the two original partners; the terms & con- 
ditions of the partnership which bind them bind 
him, unless a new contract be made between them. 
& so also, if the conditions of his becoming partner 
are partially set forth, then to the extent that 
they are not specified & involved by necessary 
inference therein, he will be bound by the terms 
of the partnership contract affecting the two 
original partners with whom he associates himself. 

In 1839 a retiring partner stipulated with the 
continuing partners that they should, at a future 
ped take his grandson '’. into the business. 

n 1846 the continuing partners entered into arts. 
for seven years, & by one clause, which formed no 
part of the partnership contract: prior to that time, 
it was stipulated that any partner might retire, 
& the continuing partners should then pay him 
the value of his share in the ‘“‘ goodwill.”’ After- 
wards, in 1849, T. was admitted, but the memo- 
randum arranging his admission specified little 
more than the share he was to take, & it was agreed 
that it should not annul the arts. of 1846 as between 
the former partners. T. had no notice of the 
stipulation as to retirement :—Held: T. was not 
bound by it, though the former partners were; & 
assuming that under it, the value of the goodwill 
was to be calculated as a perpetuity, still the 
arrangements of 1849 had cut it down & limited 
it to so much of the seven years as were unexpired 
at the time of the notice to retire.—AUSTEN 1. 
Boys (1857), 24 Beav. 598; 27 L. J. Ch. 2438; 
30 L. T. O. S. 216; 3 Jur. N.S. 1285; 53 BE. R. 
488; affd. (1858), 2 De G. & J. 626, L. C. 
Annotations :-—Refd. Clark v. Leach ( teen) Sage qa. a & Sm 


409: Reynolds v. Bullock (1878), 4 773 : 
Corbin v. Stewart (1911), 28 T. L. It. 99. 


952. Refusal by other partners to admit-— 
Remedy of nominee.|—-Damages may be recovered 
upon an agreement by one of several partners to 
introduce a stranger into the firm, although the 
agreement be entered into without the knowledge 
of the firm.—M‘NEILL v. REID (1832), 9 Bing. 68 ; 
2 Moo. & 8S. 89; 1L.J3.C. P. 162; 131 E.R. 540. 





Sos-suct, 2.—STIPULATION EMPOWERING 
PARTNER TO NOMINATE. 


953. Exercise of power entrusted to executors 
-Power to exclude nominee—Executors must be 


of the firm, contrary to the general 
Yinclple of law.—HINE v. BEDDOME 
1859), 8 C. Pp, 381.—CAN. 


q. Debts incurred wyrtor to 


JENKINS  ( 
779.—SCO 





assumption.|—STErNEN’S TRUSTER ¥. 
MacnDoreaALL & "8 
TRUSTEE) ree). 16 RR. (Ct. of Seas.) 
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unanimous.|—Testator, after giving life interests 
in stock to each of his daughters, afterwards the 
principal among his grandchildren, in pursuance 
of a power in arts. of partnership appointed his 
exors. to carry on the trade in his room with power 
to dissolve, or nominate any other person; & 
gave them his share of the capital & all freehold 
& leasehold on trust to carry on the trade as long 
as they should think fit; & after expiration of 
partnership to sell the estates, & with the produce 
& profits of trade & all the rest of his estate from 
a fund to accumulate twelve years, then among 
the grandchildren living: By codicil he substituted 
his partner, who was his son in law, in the room 
of one exor. removed ; & desired, that, if his cxors. 
should continue trade, & his grandsons T. & J. 
should attain twenty-one, his exors. would nominate 
each a partner for a quarter, when exors. should 
think fit, with legacies at the same time, to sink 
into the estate if they should decline the partner- 
ship, or die before twenty-one; exors. to advance 
any farther sum they might want to carry on trade ; 
the rest of his property among all the grandchildren 
except T. & J. By another codicil he left it 
entirely in discretion of the exors. to appoint J. 
or not; if they should not think proper, his 
legacy to be void: T. & J. both entitled to be 
partners & to their legacies at twenty-one; onc 
exor., their father, being for admitting them, 
the two other against it: but if all had without 
fraud united in declaring J. unfit, they might 
have excluded him; in which case he could have 
taken nothing under this devise.—WAINWRIGHT 
v. WATERMAN (1791), 1 Ves. 311: 30 E. R. 
360. 

954. Obligation on other partners to admit.]— 
LOVEGROVE v. NELSON, No. 048, ante. 

955. ——- Nominee performing conditions of 
admission.]—Where, in partnership arts., it has 
been agreed between the partners that any one of 
them shall be at liberty to nominate & intro- 
duce any other person into the partnership, & 
a valid nomination is made by one partner accord- 
ingly, followed by acceptance of the nomination 
by the nominee, the other partners are bound to 
give effect to the nomination, &, in case of their 
refusal to admit the nominee as partner or to do 
& execute the acts & deeds necessary for conferring 
upon him the rights of a ere he is entitled, as 
against them, to such relicf as cts. of equity are 
in the habit of granting to persons standing in 
the relation of partners, subject to his fulfilling, 
on his part, such conditions of his admission as 
may be contained in the arts., such as exccuting 
a proper deed, or otherwise.—BYRNE v. REID, 
[1902] 2 Ch. 735; 71 L. J. Ch. 830; 87 L. T. 507 ; 
61 W.R. 52, C. A. 

956. Extent of power.|—By arts. of partnershi 
it was agreed that, except as thereinafter provided, 
none of the partners should hire any clerk or 
servant in the business, but T., one of the partners, 
might introduce two of his sons as pupils or clerks, 
at a salary, such sons to have an option of becoming 
partners. ‘T. introduced two sons, the second of 
whom died without becoming a partner :— 
Held : (1) T. could not introduce or employ 
a third son as pupil or clerk; (2) an action 
to restrain breach of a partnership covenant 
would lie, though pltf. did not pray for a dis- 
aon WN AEN v. Trist (1876), 45 L. J. Ch. 

12. 





Yr. Rights of assumed partner—Benefit 
of new lease acquired by partnership. |— 

AN DER BYL v. VAN DER BYL & 
(1899), 16 S. C. 338.—-8. AF. 
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Sect. 5.—Admission of other partners: Sub-sect. 8, | The ct. thought the representatives of the latter 


A. B.&C. Sects. 6&7: Sub-sect. 1.) 


SUB-sEcr. 3.—OpTion TO ENTER PARTNERSHIP, 
A. In General. 


957. Whether creating trust of share—In favour 
of nominee.]— A tradesman bequeathed his 
residuary estate, including his stock-in-trade, to 
trustees, with a direction to convert into money 
all such parts as should not consist of leaseholds 
or Money in the funds; & to invest the same & 
pay the annual income to S., his wife; & after 
her decease to M., his wife’s sister; & after the 
decease of the survivor of S. & M. he gave his 
residuary cstate to another person absolutely. 
After the date of the will M. married, & her hus- 
band & testator entered into partnership, under 
arts. which contained a proviso that if testator 
should die during the partnership, leaving a widow 
surviving, such widow might, if she should think 
fit, continue to carry on the partnership business 
with the surviving partner, & should be entitled 
to testator’s share in the profits & excess of capital ; 
& if testator should leave no widow, or his widow 
Should not desire to enter into the business, or 
if the other partner should dic during the partner- 
ship, the surviving partner to take upon himself 
the partnership business & property, accounting 
& paying for the same as therein directed. 
Testator died, leaving his widow, who, under this 
provision, claimed his interest in the partnership : 
Held: the provision in the arts. took testator’s 
share of the business wholly out of the provisions 
of the will, & the widow became entitled, under 
the partnership arts., to such share. 

A trust may well be created in the absence of any 
expression importing confidence ;_ & the obligation 
on the surviving partner created by the partnership 
arts., with reference to the legal interest in the 
partnership, did not in substance differ from a 
trust, & therefore the arts of partnership created 
a trust in favour of the wife, to arise on the death 
of testator leaving a widow surviving, which 
would attach on the property as it should then 
exist—PaGr v. Cox (1852), 10 Hare, 163; 68 


K. R. 882. 
Annotations :—Apld. Re Flavell, Murray v. Flavell (1883), 








25 Ch. D. 89. Expld. Ehrmann v. Ehrmann (1894), 72 

L.T.17. Consd. Byrne v. Reid, [1902] 2 Ch 735. 

958. .|—-EHRMANN v. EHRMANN, No. 
969, post. 


B. Nature of Option. 


959. Not compulsory on nominee.j-— By part- 
nership arts., it was stipulated, that the partner- 
ship should continuc for nineteen years, & that if 
either of the partners should die, during the term, 
the widow, or other legal personal representative 
of the partner so dying, should be Ict into the 
partnership, & become a partner therein, in the 
same manner, & upon the same terms & conditions : 
Held : (1) this was not an absolute, or imperative 
obligation on the widow or personal representative 

. become a partner, but only an option so to do, 
with a stipulation by the surviving partner to 
admit them. (2) The widow, or personal repre- 
sentative, was entitled to a reasonable time to 
Inspect & examine the partnership accounts, but 
not to have the accounts taken, before they clected 
whether they would become partners.—Pigorr v. 
Bacuey (1825), M‘Cle & Yo. 569; 148 E. R. 539, 
Ex. Ch. 

960. -—-—.] — (1) Difficulties in appointing a 
receiver of a partnership upon motion. . 

Surviving partners insisted on continuing the 
partnership with the assets of a deccased partner. 


entitled to a receiver. 

(2) Partnership stipulation, that a son of one 
partner, or in case of his minority, the exor. 
should, on the death of such partner, succeed to 
his share. The ct., on the terms of the partner- 
ship deed, considered it an option, & not an 
obligation.-_Mapawick v. WImMBLE (1843), 6 
Beav. 495; 14 L. J. Ch. 387; 7 Jur. 661; 490 
li. R. 917. 

Annotation :—As to (2) Refd. Downs v. Collins (1848), 12 
L. T. O. S. 102. 

961. ——-.Nominee refusing to become partner 
—Partnership treated as dissolved.|—Where a 
partner has a right to appoint a person to succeed, 
upon his death, to his share of the business, & 
the person so appointed refuses to accept that 
share, or to comply with the stipulations of the 
arts., the partnership is dissolved; but the dis- 
solution is not a dissolution which is wrought by 
the exclusion of the appointee by the surviving 
partners.— KERSHAW v. MATTHEWS (1826), 2 Russ. 
62; 38 E. R. 259, L. C. 

Annotations :—Folld. Lancaster v. Allsup (1887), 57 I. T. 
53. Refd. Downs v. Collins (1848), 12 L. T. O. S. 102. 
962. Remedy against deceased 

partner’s estate.|—(1) The arts. of partnership 
under which a partnership in a brewery had been 
carried on, provided for the introduction of a son 
or sons, brother or brothers, nephew or nephews of 
either partner, & power was given for one partner 
to introduce such relations by his last will, but 
they were silent as to any power of bequeathing 
his share of the business, but stipulated that the 
same, on the death of a partner, should be ca.ried 
on by the survivor & the exors. or administrators 
of the partner dying, in the way therein expressed. 
One partner died; his representatives declined 
to join in carrying on the business, & other parties 
claiming under deceased partner’s will joined in 
the general allegation that to carry on the business 
would not be beneficial for any party :—Held: 
the partnership was dissolved on the death of 
the deceased partner. 

(2) A man may do certain acts, & he may cove- 
nant that his son, after his death shall also do 
certain acts; or if it be his wife, that she may 
levy a fine, for instance ; but those partics cannot 
afterwards be compelled to do it, but the cove- 
nantee looks to the assets of the covenantor. If 
the person who is required to do the act declines 
to do it, the effect of that latter clause about the 
death afterwards is material in this point of view, 
that it gives the exors. who filed a fiduciary cha- 
racter power, if they think fit, to caIry on the 
business, which of course would be an indemnity 
to them for their so doing (WiIGRkAM, V.-C.).— 
Downs v. CoLLINs (1848), 6 Hare, 418; 12 L. 9. 
o S. 102; 67 E. R. 1228. : ” aa ar 

Ons :— . Lancaster v. su » 
aaa 53. Retd: Jonoaton a Moore (1858), i Ww. Rk. 

ce rl to (2) Consd. Lancaster v. Allsup (1887), 57 

963, ——- ——_ -___ —__.]__Partnership arts. 
provided that the partnership should last for a 
term of fifteen years, & that in case any of the 
partners should die during the continuance of the 
partnership, his cxors. or administrators should 
succeed to his share, & be & become partners 
in his place, & in respect of his share :—Held : 
the ct. would not, on the death of a partner force 
the exors. to become partners against their will ; 
&, if they declined to come in, the partnership 
must be treated as dissolved as from the death of 
the deceased partner, & wound up on that footing ; 
but the judgment must contain a provision, as 
in Downs v. Collins, No. 962, ante, reserving to 
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the surviving partners the right to prosecute 
against the estate of the deceased any remedy 
which they might have in respect of any alleged 
breach of the covenant contained in the arts.— 
LANCASTER v. ALLSUP (1887), 57 L. T. 53. 


C. Time for Exercise of Option. 

964. Within reasonable time—Time for inspec- 
tion of books.]|—-Picotr v. BaGiey, No. 959, 
ante. 

965. Effect of delay.]|—A partner destined 
his two sons to be taken into the partnership 
business, but one of them only availed himself of 
the intention, & entered into the partnership. 
‘There was an understanding that on the death of 
a partner the interest should be continued in his 
family. The son who had entered the concern 
having died leaving several sons, & leaving his 
brother exor. & trustee under his will, the brother 
nominated his own son to the business to the 
exclusion of his nephews. On _ bill filed by 
the widow of deceased partner praying that the 
brother might be ordered to account for the 
benefit accrued to his son, which ought to have 
been enjoyed by the son of deceased partner :— 
Held: the widow not having claimed the benefit 
of the nomination, & having acquiesced in the 
appointment made, could have no claim in equity. 
~—VANSITTART v. OSBORNE (1871), 20 W. HR. 195. 

966. Within time fixed.!— By indentures of 
partnership between A., B., & C., it was provided 
that, in case of the death of either of the parties 
during the continuance of the partnership, then 
the exor. or administrator of deceased partner 
should have the option of succeeding to the share 
of such deceased partner in the partnership 
business & effects, if he, she, or they should think 
proper, & should give notice of such his, her, or 
their intention, within three calendar months 
after the decease of the partner so dying, to the 
surviving partner or partners. C. died on Feb. 20, 
1844, intestate; on May 15 his widow gave the 
surviving partners notice of her intention to avail 
herself of the option of succeeding to her deceased 
husband’s share of the business: & on Dec. 10 
she took out letters of administration, & thereby 
became his sole legal representative :—Held : 
this was not an effectual notice, within the caning 
of the indenture.—HOLLAND v. Kina (1848), 6 
C. B. 727; 186 EB. R. 1433. 

Annotation :—Apld. Dibbins v. Dibbins, [1896] 2 Ch. 348. 

967. Partners restrained from depreciating 
business pending election.|—-E. & H. were partners 
under arts. One of the terms was, that on the 
decease of cither partner, his personal repre- 
sentative should have the power, within three 
months, of electing to continue the share of the 
deceased partner; & if he declined, then the 
business, stock-in-trade, etc., were to be valued, 
& the surviving partner was to take the whole, 
giving security for the moicty late belonging to 
the deceased partner. KE. died :—Held: during 
the three months, or until K.’s personal repre- 
sentative should elect, the survivor, H. was to 
be prevented by injunction from carrying on the 
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business in any other firm than what had been 
used in the life of E.—Evans v. HUGHES (1854), 
18 Jur. 691. 

968. On attaining certain age—Right of other 
partners to dissolve before time reached.|—A. 
assigned his business to three of his clerks, 
reserving a share of the profits for the benefit of 
a son to be nominated by him, & who on attaining 
twenty-one was to have the option of being 
admitted a partner. The arts. of partnership, to 
which A. was a party, gave power to the partners 
to dissolve with mutual consent, & also a power 
to any partner to withdraw, so long as stated 
intervals were left between the retirement of 
partners. Defts., the two existing partners, one 
of whom had come in under a subsequent deed, 
just before the son came of age, announced a 
dissolution of the partnership, & recommenced 
the same description of business under another 
name :—Held: without the consent of A. the 
attempted dissolution was not effectual, as it was 
contrary to the intention of the original arts., & 
subversive of the rights of A.—ALLHUSEN v. 
BornisEs (1867), 15 W. R. 739. 

969. .}— Several persons carried on 
business in partnership under arts. which provided 
for the nomination of a son to succeed to the 
partner’s share in the business, but such son was 
to succeed only on attaining twenty one, & 
signing such deed as thercin mentioned. Several 
of the partners appointed a son, but no son had 
yet attained twenty-one. All the partners save 
one brought an action against the remaining 
partner for dissolution:—Held: no immediate 
trust in favour of the son was created by the arts., 
& the sons necd not be made parties to the action. 
—HHRMANN v. EHRMANN (1894), 72 L. T. 173 
43 W. R. 125. 

Annotation :-—Distd. Byrne v. Reid, [1902] 2 Ch. 735. 








SEcT. 6.—COVENANTS IN RESTRAINT OF 
TRAD 


See TRADE & TRADE UNIONS. 


Sxecr. 7.—PARTNERSHIP PROPERTY AND 
PROPERTY OF SEPARATE PARTNERS. 
SuB-sEct. 1.—IN GENERAL. 

970. Partnership property must only be used for 
partnership business.|—BEECHER v. GUILBURN, 
No. 942, ante. 

971. Partner succeeding to trusteeship — De- 
ceased partner in default—Promise by surviving 
partner to make good deficiency.|—One of two 
partners was appointed trustee under a liquidation, 
&, before the affairs were wound up, dicd. At 
the time of his death he was indebted to the 
estate in a sum of £201. The surviving partner 
was then appointed trustee on his giving an under- 
taking in writing to make good any deficiency. 
The latter never reccived anything on behalf of 
the estate. An order of ct. was made for payment 





PART V. SECT. 7, SUB-SECT. 1. 

t. Conversion by partner of partner- 
ship property—lights of co-pariner.j— 
One partner cannot maintain trover 
against another for converting the 
Pasty ee he ea v. BOOK 

1837), 5 ° e 556.—CAN. 

a. Building on one partner’s land— 
Rutlt by ood et habh unds—Iights of 
co-partner as to.}-—-One partner cannot 
enter on his partner’s d & remove 
a building, though that brilding be 


merely on blocks & has been built 
by partnership funds & intended for 
a store to carry on the partnership 
business.—-McKENZIE v. MCKENZIE 
(1848), 1 Thom. 2nd ed. 198,—-CAN. 

b. Division of assels—Valuation of 
plant supplied — Pa with part- 
nership moneys.]— WORTHINGTON W%. 

c. Partnership ra SG hoe as 
pariner’s property-——Title not in ques- 


tion.}—STILLMAN vt. AGRICULTURAL IN- 
ah pike Co. (1888), 16 O. R. 145.— 


d. Registered as property of 
individual partner.]— M‘ARTHURS v. 
MPraiR & JOHNSTONE’S TRUSTER 

844), 6 Dunl. (Ct. of Sess.) 1174; 16 





1 
Se. Jur. 513.—SCOT. 


6, ——— —— Whether real ownership 
may be established.j}—Where certain 
shares in a ship were registered in the 
name of a party individually :—Held : 


PARTNERSHIP. 


Sect. 7.—Parinership properly and property of Ape 


rate partners: Sub-sects. 1 & 2,:A., B. & C 

of the £201, & on its being disobeyed an appliod: 
tion was made to commit the surviving partner :— 
Held: no order to commit could be made because 
it was not shown that debtor had ever had the 
money in his possession.—LHe HINOKS, Ex 
CUDDEFORD (1876), 45 L. J. Bey. 127; 24 W. 
931; sub nom. Re Hincks, Ba p. INSPECTION 
CoMMITTER, 34 L. T. 666. 

Disclosure of partnership accounts in claim for 
alimony.|—Sce MusBAND & WIFE, Vol. XXVII., 
p. 417, No. 4226. 

Voluntary settlement on partner’s wife impeach- 
able by other partners.|—See FraupuLent & 
VOIDABLE CONVEYANCES, Vol. XXV., p. 244, 
No. 716. 

Levy of execution.]-—Scc Part IV., Sect. 6, sub- 
sect. 2, J., ante. 


2.—WuAT PARTNERSHIP PROPERTY 
INCLUDES. 
A. In General. 

See Partnership Act, 1890 (c. 39), s. 20 (1). 

972. Sum awarded as compensation for war 
loss—Alien enemy partner excluded from share. !— 
Two Amcrican citizens residing at Baltimore, & 
a French subject residing at St. Domingo being 
in partnership, & owners of certain ships captured 
by British cruisers, & the comrs. appointed under 
the 7th art. of the Treaty of Commerce concluded 
in 1794, between this country and America, for 
awarding compensations to American subjects 
who had sufiered losses by capture for which they 
could obtain no redress in the ordinary tribunals, 
having awarded in compensation of the ships of 
the partnership captured, certain sums to the two 
Americans, with express exclusion of the French 
citizen, as an alien enemy; the sums so awarded 
are not partnership property, & the creditors of 
the partnership have no claim on them, as against 
the separate creditors of the Americans.—CAMP- 
BELL v. MULLETT, WILLIAMSON v. LONGMEAD 
(1819), 2 Swan. 551; 36 I. lt. 727. 

Annotation :—Refd. Johnson v. Evans (1844), 8 Jur. 341. 

973. Property acquired for purposes of partner- 

, 3, No. 268, ante. 

974. Articles providing for sole ownership— 
Disregard of articles evidencing new agreement— 
Property treated as partnership property.|—Pnr- 
LING v. PILLING (1865), 8 De G. J. & Sm. 162; 
46 bo. RR. 509, L. JJ. 

Annotations Menta. Barfield wv. hborough (1872), 
Ch. 303 ; Morrell 


8 Ch. a Bruner v. Moore, rye 
v. Stud & Millington, [1913] 2 Ch. 648. 


B. Property Purchased with Partnership Money. 

Sec Partnership Act, 1890 (c. 39), s. 21. 

975. Whether partnership property — Depends 
an circumstances of case.|—There is no rule that 


-SECT. 





incompetent to establish by proof, 
that they were ee property of a co. 
of which he was 
BaRTON (1846), 8 8 Dunl. (Ct. of Sess.) 
1011; 18 Sc. Jur. 505.—SCOT. 
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. Picture painted by partner—At co- 

*s expense-—lrom data furnished 

co-partner.}—MITCHELL v. BROWN 
(1881), 7V. L. R. 55.—~AUS. 

g. Land pubic by partners—Con- 
veyed to one only.}—If partners buy 
land for the purpose of a cries 
concern it hedge part of ortnor- er 
ship propecty, & if partnership pro- 
petry is invested in the purchaso of 


partner.— ORD v. of it may ve 


L. R. 3 
poses—Proof of 


—Held: 


real estate, such estate will be partner- 
ship property, though the conveyance 
been made to pd 
partner only.— Re Extiorr’s Inso 

ENOT) Fe a ae (1823), 1 Nild. 


h. pees iat) for Bas adel a pur 
PH. alleged that feet nok. being 
his partner, bought la 
of the partnership. 
there was not sufficient proot 
of such partnership to enable the ct. 
to declare deft. a trustee for 
rtnership.— BROWN v. GRADY (1) 898), 
C. R. 196.—CAN, 


k, Afoney in bank to credit of partner- 


where lands are bought by partners in trade, & 
are paid for out of the partnership assets, they of 
necessity become part of the joint estate ; nor, 
on the other hand, that if they are not bought for 
the purposes of the partnership business they are 
not joint estate ; nor does the form of the convey- 
ance settle the question, which must be determined 
with reference to all the circumstances of the 
case, 

One of two partners carrying on the business of 
leather factor bought lands for the purpose of 
ee a residence on part of it & selling the 

iaindes to a railway co. He offered a share to 
his partner who was also desirous of building a 
house out of town for his residence. The offer 
was accepted & the purchase-money paid out of 
the partnership assets; but the conveyance was 
to the partners in separate moieties, each of which 
was conveyed to the usual uses to bar dower. 
The partners at their individual expense built 
houses upon portions of the land set apart for the 
purpose, but the other expenses relating to the 
land were paid out of the partnership assets :— 
Held: the whole of the land constituted joint 
estato.— Re LAURENCE, Lyx p. M‘KENNA, BANK 
OF ENGLAND CASE (1861), 3 De G. F. & J. 645; 
45 EK. R. 1029; sub nom. Re STREATFEILD, 
LAURENCE & Co., Ha p. M‘KENNA, He SAME, 


ix p. BANK OF ENGLAND, 30 L. J. Bey. 25; 
4 L. T. 601; 7 Jur. N.S. 715; 9 W. Ri. 892, 
L. JJ. 


976. Purchase of patent—Taken out in name of 
one partner.|—By arts. of partnership, whereby 
pltf. & two other parties agreed to become partners 
as machine manufacturers, it was provided vhat 
pitf. should not, without the consent of the other 
two, uso or exercise the business of a machine 
maker, otherwise than in co-partnership with 
thom. During the partnership a patent was 
taken out for a carding machine, &, in order to 
Save expense, it was taken out in plte.’ S name, 
but paid for out of the purtnership funds, to 
which he had contributed nothing. Upon the 
dissolution of the ar tnership, pltf. assigned all 
his estate & interest in the partnership effects to 
his partners, who continued to make the carding 
machines as before :—Held: as there was cvidence 
of pitf. having taken out : 
which removed it from him he could maintain 
the action, & the patent did not pass under the 
deed of assignment.—BirncH v. Woop (1843), 2 
| Wa oe Oe ee 

977. Purchase by two partners—-Third partner 
holding under declaration of trust.|—Tuippirs v. 
PHILLIPS, No. 932, ante. 

978. Discharge of mortgage by three partners— 
Fourth partner having paid consideration for admis- 
slon—Qn basis of property being freehold.|—G. 
ae er a share in a_co-partnership business 
established by S., D., & L., in Sydney, New South 
Wales. No regular deed of co-partnership was 
executed, but by an agreement between them it 


ae }—CARBOCALLEN tv. CARMICHAEL 
[1924] 2 D. L. ht. 113.—CAN, 


1. Bequeat to representatives of partner- 
ship—In satisfuction of debt due to 
jirm.-—-A uest to the representa- 
tives of the late mercantile bouse of 
A. & K., or to such oh or persons 
as should be enti at testator’s 
decease to their personal property, 
in satisfaction of a debt due by the 
testator‘’s father :—Held : claimable by 
the legal representative of of the riage 


Rartnee of 
the <A. aot by phen rso 
cial Ko Mod edit | he pio ae ¥% 


—KERR 
Cisd7y, 111. Eq. 2. R. 151.—IR. 


nd for the use 
On the evidence : 
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was stipulated that some interest, the nature & 
extent of which was not defined, in a piece of 
land, wharf, & premises, upon which the partner- 
ship business was carried on, should form part of 
the phous property. This property was 
then held by S., D., & L., under a lease, & was 
also subject to a mtge. During the negotiation 
for the partnership, S., D., & L., paid off the 
mtge., & acquired by purchase the fee of the 
property, & upon failure of the partnership con- 
cern sold the same, receiving the consideration 
money, which they refused to account for to G., 
or to treat as partnership assets, on the ground, 
that the property had been acquired by them on 
their separate account, & not purchased with the 
partnership assets :—Held: S. D., & L., having 
purchased the fee in the property during the 
negotiation for the partnership, & the considera- 
tion moncy paid by G. for his share in such partner- 
ship being based upon the fact of the property 
being freehold, the purchase must be treated as 
being for the bencfit of the partnership concern ; 
& G. was entitled to participate & share with S., 
D., & L. in the freehold interest so acquired, G. 
contributing in the sum paid by S., D., & L., for 
the purchase thereof to the extent of his share 
in the partnership.—Gonrpbon v. Scorr (1858), 12 
Moo. P. C.C.1; 14 BE. R. 812. 

$79. Purchase by one partner for himself.}— 
A. ship was purchased by a partner for himself, 
but was paid for out of the partnership assets. 
The firm became bkpt. :—Held: the firm had no 
interest in the ship, or any lien on it for the 
amount of the purchase-money.—WALTON | v. 
BUTLER (1861), 29 Beav. 428; 54 i. R. 698. 
ai neaton :--Distd. Hancock v. HUcaton (1874), 30 L. T. 

r8 ° 


980. Purchase of land employed in business.!|— 
A testator, a nurseryman, devised his real estate, 
on part of which he had carried on his business, 
& his residuary estate, to his three sons, F., M., 
& J., as tenants in common. After his death 
they carried on the business in partnership, & 
out of moneys belonging to the estate completed 
a contract for the purchase of more land which 
was inchoate at the death, & employed such land 
in the business. Subsequently, F. & J. purchased 
M.’s third share in the land & business, & paid 
for it partly out of the estate & partly out of 
moneys borrowed on the land. If. & J. then 
continued the business on the land. FF. sub- 
sequently died intestate :—Held: both the de- 
vised & the purchased land employed in the 
business was converted. 

The land used in the trade is part of the partner- 
ship property & therefore personal estate 
(JAMES, L.J.).—WATERER v. WATERER (1873), 
L. R. 15 Eq. 402 ; 21 W. KR. 508. 

Annotations :—Apld. Davies v. Games (1879), 12 Ch. D. 813 ; 
A.-G. v. Hubbuck (1883), 10 Q. B. D. 488. Refd. Re 
Cooper, Cooper v. Cooper (1878), 26 W. Rt. 785; Davis 
v. Davis, [18941 1 Ch. 393. 

981. Conveyance to one partner.| — William 
Wray carried on business under his own name at 
Laurel House, North Hill, Highgate, in partner- 
ship with his sons, & another person. He died 
In 1885, & his widow was admitted as a partner 
in his place. The business was carried on as 
before & under the same name. In 1890 the 
partners bought a house & paid for it out of the 

artnership assets. The conveyance was made 
etween the vendor of the one part & William 

Wray of Laurel House, Highgate, of the other 
art, & the property was conveyed to William 
ray in fee simple :—Held: the legal estate 

passed by the conveyance to the four partners 

a8 joint tenants.—WRAY v. Wray, [1905] 2 Ch. 
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349; 74 L. J. Ch. 687; 03 L. T. 304; 54 W. KR. 
136. 


Annotation :—Mentd. Re Smith, Johnson v. Bright-Smith, 
(1914] 1 Ch. 937. 


See, also, No. 998, post. 


C. Property of One Partner Brought into 
Partnership. 

982. Lease acquired before partnership-—Admis- 
sion of partner to use of part of property.|— 
BURDON v. Barkus, No. 268, ante. . 

983. ——— Partnership to continue during lease.| 
—P. having a lease of salt works & entering into 
partnership with H., brought it into the partner- 
ship capital, in consideration of H.’s brother 
advancing money to the firm & taking an under 
lease by way of mtge. for the same, H. being 
allowed a larger share of profits for ten years. 
A dispute having arisen at the sale of the lease, 
whether this lease did not continue the separate 
property of P., subject to the use of the firm while 
the partnership lasted :—Held: it was a partner- 
ship asset, & this appeared from the following 
circumstances: viz., that the lease had been at 
a rack rent; the firm was to have the benefit of 
it, & the firm was to last during the currency of 
the lease; there was a provision as to what was 
to be done with the lease in the contingency of a 
dissolution; on the mtge. being paid off, the 
equity of redemption was to be conveyed to the 
firm; & on a sale of the lease at the dissolution, 
the surplus was to be paid over to P., & he was to 
repurchase H.’s interest. HILLS v. PARKER (1861), 
4L. T. 746; 7 Jur. N.S. 833, LI. lL. 3 revsg. S. C. 
sub nom. PARKER v. Hinis (1859), 33 L. T. O. S. 
46,1. JJ. 

984. Firm paying rent.|—-Where the pre- 
mises upon which a partnership business is carried 
on are, & are declared by the partnership deed to 
be, the property of one partner, & the partnership 
deed contains no provision as to the tenancy of 
the partnership, but only a general direction that 
all rent is to be paid out of profits, the ct. will 
infer that the partnership was intended to hold 
the premises on a tenancy during the continuance 
of the partnership & not on a tenancy from year 
to year or at will—Pocock v. CARTER, [1912] 1 
Ch. 663; 81 L. J. Ch. 391; 106 I. T. 423; 56 
Sol. Jo. 362. 

985. Trade mark.]— Upon the formation of a 
partnership with a person entitled to a trade 
mark, such mark will, in the absence of express 
provisions in relation to it, become an asset of 
the partnership, for the whole trade is carried 
into the partnership, & the trade mark is but one 
element in it. Such a trade mark is, therefore, 
capable of being assigned by the partnership & 
the ct. will after an assignment to a purchaser 
restrain the firm, or any partner in it, from him- 
self using the mark & from assigning it to any 
other person.—BuRY v. BEDFORD (1864), 4 De 
G. J. & Sm. 352; 4 New Rep. 180; 33 L. J. Ch. 
465; 10 L. T. 470; 10 Jur. N.S. 503; 12 W. R. 
726; 46 EB. R. 954, L. JJ. 

986. Patent.} — When a partnership at will is 
formed, for the purpose of working an invention 
for which a patent has previously been taken out 
by & registered in the name of one of the partners 
alone, the patent becomes an asset of the partner- 
ship, & each partner acquires a right to practise 
the invention; & this right is not taken away 
by the registered owners, assigning the patent to 
third parties who have notice of the existence of 
the partnership—KENNY’s PATENT BUTTON- 
HoOLEING Co., Lrp. v. SOMERVELL & LuTwycHE 
(1878), 38 L. T. 878; 26 W. R. 786. 
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Sect. 7.—Parinership properly and property of sepa- 
rate partners: Sub-sect. 2, C.; sub-sects. 3, 4 
~ §& Sect. 8: Sub-sect.1, A 


987. Mill & plant.] On the formation of a 
poe it was agreed that the business should 

e carried on at a mill belonging to R., one of the 
partners; & R. was credited in the books of the 
partnership with the value of the mill. From time 
to time sums were expended in making additions 
to & improvements in the mill; & in the ycarly 
balance sheets the mill was entered at the original 
value increased by the amount so expended, but 
less a certain amount for depreciation; & the 
partners were allowed interest on the sums from 
time to time standing to their capital accounts: 
—Held: in the absence of any special agreement, 
the mill was an asset of the partnership, & on a 
sale of the business, under which the purchase- 
money of the mill was largely in excess of its 
value in the books, the difference was profit 
divisible in the proportions in which the profits 
a the business were divisible at the time of the 

e. 
In the absence of special agreement the rise 
or fall in value of fixed plant or real estate belong- 
ing to a partnership was as much profit or loss 
of the partnership as anything else (JESSEL, M.R.). 
—HOBINSON v. ASHTON, ASHTON v. JOBINSON 
(1875), L. R. 20 Eq. 25; 44 L. J. Ch. 542; 33 
L. T. 88; 23 W. R. 674. 
Aen + -Mentd. Re Bridgewater Navigation Co. (1888), 


SUB-SECT. 3.—ASSIGNMENTS BY PARTNERS TO 
ONE OF THEMSELVES. 

988. Whether converting joint into separate 
estate.|—A., B., C. & D. were partners in a bank- 
ing house at Liverpool, & C. & D. also carried on 
a separate mercantile concern in London; F. 8. 
having accepted bills payable at the house of C. 
& D. employed A., B., C. & D. to get them paid 
accordingly, & agreed to deposit with them good 
bills indorsed by him, for the purpose of enabling 
them so to do; A., B., C. & D. debited F. S. in 
account for his acceptances, & credited him for 
all the bills which he deposited ; some of the bills 
so deposited by F. S. were remitted by A., BL., 
C. & D. to C. & D. upon the general account 
between the two houses, & before any of the 
acceptances of F. S. became due both houses 
failed, & F. S. was obliged to pay his own accept- 
ances :—Heceld: the assignees of C. & D. were 
entitled to retain against F. S. the bills remitted 
to them by. A., B., C. & D. 

There can be no doubt that as between them- 
selves a partnership may have transactions with 
an individual partner or with two or more of the 
partners having their separate estate engaged in 
some joint concern in which the general partner- 
ship is not interested: & that they may by their 
acts convert the joint property of the gencral 
partnership into the separate property of an 
individual partner or into the joint property of 
two or more partners or e converso (EYRE, C.J.). 
—BOLTON v. PULLER (1796), 1 Bos. & P. 5389; 
126 BK. R. 1053. 

Annotations :—Distd. Pedder v. Watt (1795), Peake, Add. 
ee ON ets Wx waeness (1B 20)) 1 lis ao Os ey es DD: 
173. Apld. Johnson v. Robarts (1875), 44 L. J. Ch. 465 
Refd. Jacaud v. French (1810), 1 re Kast, 317; Thompson 


v. Giles (1824), 2 B. & C. 422,’ Mentd. Re Boldero, Lz p. 
Benae, etc. (1812), 19 Vos. 25, nd He Boldero, Ba p 


989. Agreement must be executed not 
executory.|—K., a partner in the firm of K. & co., 
being entitled by the arts. of partnership, & 
desiring to withdraw £4,000 from the capital of 
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the firm, which was in a state of insolvency, bills 
of exchange to that amount in three sets were 
bought by & made payable to the order of the 
firm, & the first set of bills were indorsed by 
K. & co. & delivered to K. K. died without 
receiving payment of the bills, & the first set were 
lost. The surviving partners executed a creditors 
deed, & the second sct of bills not having been 
indorsed, were claimed by the trustees of the 
deed as partnership assets, & by K.’s exors. as 
his separate estate. By arrangement the bills 
were indorsed to stakeholders, & the money was 
paid into ct. :—Held: K. was not entitled to with- 
draw the £4,000 when the firm was insolvent, & 
as the money had not actually reached his hands 
it belonged to the joint creditors.—Re KEMPTNER 
(1869), L. Wt. 8 Eq. 286; 21 L. I. 223; 17 W. RB. 
818. 
990. .|—An agreement for the dis- 
solution of a partnership between two traders 
provided that the balance due to the retiring 
partner should be paid partly by an immediate 
cash payment, & partly by weekly instalments, 
& the continuing partner agreed to enter into a 
personal bond conditioned for carrying out the 
terms of the agreement :—Held: the. agreement 
was an executory one, &, at any rate till the cash 
payment had been made & the bond had been 
given, the assets of the business remained joint 
assets, & the retiring partner was, subject to the 
payment of the debts due to the joint creditors, 
entitled to a lien upon the assets in respect of what 
remained due to him under the agreement.— 
Re Wricut, Ex p. Woop (1879), 10 Ch. D. BDA 5 
39 L. T. 646; 27 W. R. 401, C. A. 

Annotations :—-Refd. Re Head, Ex p. Kemp (1893), 10 

Morr. 76; e Daniel (1896), 3 Mans. 312. 

991. .|—The statement in Lindley 
on Partnership, 8th ed. pp. 400-401, that in order 
that an agreement may have the effect of con- 
verting joint into separate estate, or vice versa, 
the agreement must be executed, & not be exe- 
cutory merely, does not, in my opinion, mean 
that what has to be done under the agreement 
must be entirely completed, but that nothing 
remains to be done to make the agreement opera- 
tive (NEVILLE, J.).—PEARCE v. BULTEEL, [1916] 
2 Ch. 544; 85 L. J. Ch. 677; 115 L. T. 2915 32 
T. L. R. 723; [1916] H. LB. lt. 147. 














SuB-SsEcT. 4.—Co-OWNERS OF LAND IN 
PARTNERSHIP. 


992. Joint tenancy under will—Severance im- 
plied from dealings—As to profits & capital. |— 
Though by the residuary disposition to testator’s 
two sons, & the survivor, their or his heirs, exors., 
etc., they took as joint tenants the leasehold & 
personal estate embarked in trade, upon all the 
circumstances, the transactions for twelve years, 
as between themselves a severance was to be 
implied, both as to the profits & the capital.— 
JACKSON v. JACKSON (1804), 9 Ves. 591; 32 
fae d Barkus (1862), 4 Do G. F 
Annotations ata Dale 9, Hacailton (1846), 5 Haro. 369; 

Waterer v. Waterer (1873), 21 W. R. 508. Mentd. 

Brown v. Oakshott (1857), 24 Beav. 254; Harrison v. 

Barton (1860), 1 John. & H. 287; Williams v. Honsman 

(1861), 1 John. & H. 546. 

993. Additional land purchased with 
partnership funds—Tenancy in common of after- 
purchased estate.|—Where the residue of real & 
personal estates were devised by testator to his 
two sons as joint tenants, & the two sons, after 
the father’s decease, & during the period of 
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twenty years, Carrica Ol Ul VUSINESS UL LULU 
with such estates, & kept the moneys arising 
therefrom in one common stock, & with part of 
such moneys purchased other estates in the name 
of one of them, but never in any manner entered 
into any agreement respecting such farming busi- 
ness, or ever accounted with each other :—Held: 
they continued, at the death of one of them, 
joint tenants of all the property that passed by 
the will of their fathcr, but were tenants in common 
of the after-purchased estate.-MORRIS v. BAR- 
RETT (1829), 3 Y. & J. 384; 148 BE. RR. 1228. 


Annotations :—Apld. Davies v. Games (1879), 12 Ch. D. 813. 
Consd. Davis v. Davis, [1894] 1 Ch. 393. 


994. Tenancy in common— Effect of dealing 
with estate as joint.|—The interest of partners as 
tenants in common, where the estate was purchased 
out of the joint property, & mortgaged by the 
firm for a joint debt, is a joint security.—le 
BuRGEsS, Ea p. FREEN (1827), 2 GI. & J. 250. 

995. Tenants cannot sue each other in 
trover.|— JONES v. Brown (1856), 25 lL. J. Ex. 
345; 27 L. T. O. S. 203; 4 W. R. 680. 

Annotation :—Mentd. Nyburg v. Handelaar (1892), 8 T. L. R. 


996. Under will — Acquisition of another 
share by one—cConversion into personalty.| — 
WATERER v. WATERER, No. 980, ante. 

997. Mortgage by one tenant-— 
Mortgagee postponed to other’s claim. |—-CAVANDER 
v. BULTEEL, No. 8670, ante. 

Purchase by married woman co-owner out of 
profits.|—See HusBanp & WIFE, Vol. XXVII., 
p. 94, No. 725. 

Co-ownership as consideration affecting question 
of partnership.|—See Part II., Sect. 3, ante. 
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SuB-skcv. 5.—-Errkcr oF BANKRUPTCY. 

See BANKRuUpTcy, Vol. 1V., pp. 420-469, 585, 
Nos. 3788—4229, 5357-5359, Vol. V., pp. 630, 762, 
763, 784-786, 801, 802, Nos. 5680, 6558-6565, 
6726-6787, 6845-6854. 


SEcT. 8.—SHARES IN PARTNERSHIP. 
SuUB-sSEcT. 1.—NATURE OF SHARE. 
A. In General. 

See Partnership Act, 1890 (c. 39), s, 23. 

998. Share of surplus after payment of partner- 
ship debts.|—A partner’s interest in the partner- 
ship, property, is his share upon the division of 
vies A surplus after payment of the partnership 

ebts. 

Where the sheriff seized the partnership goods 
under a fi fa., upon a judgment for a separate 
debt against one of the partners, & a fiat in bkpcy. 
issued against both partners the day after the 
Seizure, under which the messenger entcred, & 
by arrangement held the goods for both parties, 
which were subsequently sold, & the proceeds of 
the sale received by the assignees :—Held: an 
action for money had & received would not lie at 
the instance of the execution creditor against the 
assignees, no settlement of the partnership debts 
& accounts having been made, & there being 
therefore no ascertained surplus applicable to 
pltf.’s execution.—GaAnRBETT v. VEALE (1843), 5 
Q. B. 408; Dav. & Mer. 458; 13 L. J. Q. B. 98; 
8 Jur. 335; 114 BE. R. 1303. 
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mercantile firm, gave the proceeds of the sale of 
his share of certain real estate which was held as 
partnership property to charitable uses :—Held: 
the interest of testator in the partnership property, 
so far as it comprised moneys arising from the 
sale of the real estate, was an interest in land 
under Charitable Uses Act, 1736 (c. 36), & the 
bequest of it was void. 

The share of each of the other partners no 
doubt is not a share in any specific asset or any 
specific part of the assets real or personal, but is 
his share of what will ultimately come to him 
when the accounts are ascertained, & when the 
partners who are to contribute have contributed, 
& when the assets are got in, the debts paid, & 
the amounts realised (JAMES, L.J.).—ASITWORTH 
v. MUNN (1880), 15 Ch. D. 363; 50 L. J. Ch. 107 ; 
43 L. T. 553: 28 W. R. 965, C. A. 

Annotations :—Refd. Re Hollon, Forbes v. Hardcastle (1893), 
68 L. T.160; Re Dawson, Pattisson v. Bathurst, [1915] 1 
Ch. 626. Mentd. J?e Hill’s Trusts (1880), 16 Ch. D. 173; 
Re Watts, Cornford v. Elliott (1885), 29 Ch. D. 947: 
Re Pickard, Elmsley v. Mitchell, [1894] 3 Ch. 704; Re 


Hume, Forbes v. Hume, [1895] 1 Ch. 422; Re Berchtold, 
Berchtold v. Capron, [1923] 1 Ch. 192. 


1000. Indefinite & fluctuating sum.]—Case in 
which it was held, that according to the true 
construction, having regard to all] the circum- 
stances of the case, of a memorandum of mutual 
agreement between M., pltfs., & three other firms. 
whereby M. agreed to surrender to pltfs. ‘ his 
share” in a certain mtge. held by him as trustee, 
the share of M.’s firm therein passed, & not merely 
his own individual share as between himself & 
his partner. 

The expression ‘‘ share’’ is more suitable to 
that definite share in the mtge. which M. [deft.] 
held on behalf of his firm, than to the indefinite 
& fluctuating interest which was all that he per- 
sonally could have in a partnership assct (Sir 
ROBERT COLLIER).—-MARSHALL v. MACLURE (1885), 
10 App. Cas. 325, P. C. 

1001. Priority of partnership debts—Over claim 
of creditor of partner.!—-A. & B. are partners in 
trade. <A. gives a bond to leave his wife £1,000. 
A. dies, the other partner administers. If the wife 
would be paid out of the separate estate of A. on 
there being effects, she shall have a preference 
before other creditors ; but if there is no separate 
estate, & the wife would have satisfaction out of 
the partnership effects, then all the partnership 
debts must be first paid.—Crorr v. PYKE (1733), 
3 PP. Wins. 180; 24 BE. BR. 1020, L. C. 

Annotations :—Refd. Ryall v. Rolle (1749), 1 Atk. 165. 
Mentd. Hall v. Laver (1838), 3 Y. & C. Ex. 191. 
1002. Over claim of partner.) — The 

partnership effects must be applied to pay the 

partnership debts before any other partner can 
claim anything out of either for his share or debt 

(LoRD HARDWICKE, C.).—WEST v. SKIP (1750), 

1 Ves. Sen. 456; 27 BE. R. 1140, 1. C. 

Annotations :-—Consd. Fox v. Hanbury (1776), 2 Cowp. 445. 
Refd. Smith v. De Silva (1776), 2 Cowp. 469; ‘Taylor v. 
Fields (1799), 4 Ves. 396 ; Kap. Ruffin (1801), 6 Ves. 119 ; 
Aspinall v. L. & N. W. Ry. (1853), 11 Hare, 325; Ekins v,. 
Brown (1854), 1 Eee. & Ad. 400. Mentd. Imray v. 
Magnay (1843), 11 M. & W. 267: Bartictt v. Bartlett 
ee) re G. & J. 127; Re Rawbone’s Trust (1857), 3 


1003. .|—A part owner of a ship is 
not entitled to his share of the ship’s earnings until 
he has paid his proportion of the outfit & expendi- 
ture for the voyage ; & a part delivery of his share 
does not defeat the lien which the other part 
owners have upon the remainder. 
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Sect. 8.—Shares in partnership: Sub-sect. 1, A., B. 
& C. (a).J 

If one partner becomes bkpt., his assignees can- 
not claim his share of profits, unless they pay the 
sums due upon the outfit & other charges (Lorp 
TENTERDEN, C.J.).—HOLDERNESS v. SHACKELS 
(1828), 8 B. & C. 612; Dan. & LI. 203; 3 Man. 
& Ry. K.B.25; 71. J/.0.8. K. B. 80; 108 B. R. 
1170. 

Annotation :—Apld. Green v. Briggs (1848), 6 Hare, 395. 

1004. ——— .|—LOvVELL & CHRISTMAS v, 
BEAUCHAMP, No. 218, ante. 

1005. Over claim of assignees of bankrupt 
partner.|—-HOLDERNESS v. SHACKELS, No. 1003, 
ante. 

1006. Over claim of Judgment creditor of 
partner.|—-GARBETT v. VEALE, No. 998, ante. 

1007. Partnership debts payable primarily out of 
partnership assets—Notwithstanding existence of 
charge on real estate.|—-Real Estate Charges Act, 
1854 (c. 113), does not apply to the case of a charge 
created by one partner on his separate real estate 
to secure a debt of the partnership, when at the 
time of his death the partnership assets are 
sufficient to answer all the debts of the partner- 
ship.— Re RItrson, Rrrson v. Ritson, [1899] 1 
Ch. 128; 68 L. J.Ch. 77; 79 L. T. 455; 47 W. R. 
213; 15 T. L. R. 76; 43 Sol. Jo. 95, C. A. 

1008. Conversion of joint property into separate 
property—-Transfer of property in bills—By firms 
with partners in common.!|—BoLTON v. PULLER, 
No. 988, ante. 

1009. Partnership capital used by continuing 
partner—-Right of representatives of deceased 
partner.|—LlILt v. BURNHAM (1805), cited in 15 
Ves. at pp. 220 ef seq. ; 33 E. R. 738, L. C. 
Annotation :—Refd. Crawshay v. Collins (1826), 2 Russ. 325. 

1010. —-- Right of assignees of bankrupt 
partner.|—-A partnership being dissolved by the 
bkpcy. of one partner, the assignees are entitled, 
beyond an account & distribution of the stock. 
etc., to a participation of subsequent profits, made 
by the other partners, carrying on the trade with 
the capital, as constituted at the time of the 
bkpcy. Qu.: as far as the profits may have been 
eae by a joint application of that & other 

unds. 

There may be a partnership where, whether the 
parties have agreed for the determination of it 
at a particular period, or not, engagements must, 
from the nature of it, be contracted, which cannot 
be fulfilled during the existence of the partnership ; 
& the consequence is, that for the purpose of 
inaking good those engagements with third persons 
it must continue; & then, instead of being, as it 
was, a general partnership, it is a general partner- 
ship, dctermined, except as it still subsists for 
the purpose only of winding up the concerns (LORD 
ELDON, C.). 

Another mode of determination [of partnership] 
is, not by effluxion of time, but by the death of 
one partner (LORD ELDON, C.). 

I cannot go the length of holding that there 
may not have been profits in which these assignees 
are not entitled to participate. I will not say that 
they have a right to participate in all the profits 











PART Vv. SECT. 8, SUB-SECT. 1.—B. Oo. -}+—A., 
n. General rule.|}—The legal maxim a2dministratrix, & 
** Jus accrescendi inter mercatores locum 
non habet *’ does not apply to provent 
the right of survivorship in partner- 
ship assets but upon the dissolution 
of a partnership by death the whole 
of the joint assets pass to the sur- 
Nha tesa poe by ght tbe as 
-—RE vw. UNCAN ey 4s: 
Vv. T R. 520.—AUS., 





Held: 
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of whom pitf. waa 
deft. having worked 
& stocked a farm in 
on the death o 
vivor did not take the whole of the 
chattels, but that the maxim “ Jus 
inter mercatores locum non 
habet,”” applicd.—R 
WELL (18686), 26 U. 

Pp. ——.]— REILLY v. WALSH (1848 
11 I. Eq. a 22.—IR. ( ' 


ATITWELL v. RATH- 
Oo. R. 


PARTNERSHIP. 


that have been made. I shall therefore direct an 
inquiry to ascertain whether the profits that have 
been made were made by any & what application 
of the funds which the report states constituted 
the capital in Oct. 1803, or by the application of 
any other & what funds (Lorp HLpon, C.).— 
CRAWSHAY v. CoLuins (1808), 15 Ves. 218; 83 
E. R. 736, L. C. 
‘Annotations :—Consd. Brown v. De Tastet (1821), Jac. 284; 
Cook v. Collingridge (1833) Jac. 607; Willett v. Blanford 
1842), 1 Hare, 253; Blyth v. Blyth (1861), 4 L. T. 536. 
efd. Featherstonhaugh v. Fenwick (1810), 17 Ves. 298 ; 
Heathcote v. Hulme (1819), 1 Jac. & W. 122; Lewis v. 
Langdon (1835), 7 Sim. 421; Wedderburn v. Wedderburn 
aay ¢ 4 uy: & Cr. 41; Portlock v. Gardner (1842), 11 
. J. Ch. 313; Buckley v. Barber (1851), 20 L. J. Ex. 114; 
Simpson v. Chapman (1853), 4 De G. M. & G. 154; Darby 
v. Darby (1856), 3 Drew. 495 ; Wedderburn v. Wedderburn 
(1856), 28 L. J. Ch. 710; Vee v. Foster (1874), L. R. 7 


H. L. 318; Stevenson v. Akt. Fir Cartonnagon-Industrie, 
pers) C. 239. Mentd. Davies v. Hodgson (1858), 25 
eav. a 


1011. Acquisition of right to work patent—Not- 
withstanding assignment to another.|—-KENNY’s 
PATENT BUTTON-HOLEING Co., Lrp. v. SOMERVELL 
& LuTwycuHe, No. 986, ante. 

1012. Legacy of proceeds of sale of share of 
partnership land—Application of Charitable Uses 
Act, 1736 (c. 36)..—ASHWORTH v. MUNN, No. 
999, ante. 


B. Right of Survivorship. 


1018. General rule—No right of survivorship.|— 


ANON. (1612), cited 2 Brownl. at p. 
Annotation :—Refd. Buckley r. Barber (1851), 6 Exch. 164. 





1014. --——.|— ANON. (1595), Noy, 55; 74 
E. R. 1024. 
1015. -]—Not necessary in arts. of 








co-partnership to provide against survivorship. 

Where two are jointly interested by way of gift, 

survivorship takes place, otherwise in a joint 

undertaking in the way of trade.—JEFFEREYS v. 

SMALL (1683), 1 Vern. 217; 1 Eq. Cas. Abr. 290; 

23 E.R. 424. 

Annotations :—Consd. Jackson v. Jackson (1804), 9 Ves. 591; 
Dale v. Hamilton (1846), 5 Hare, 369; Buckley v. Barber 
(1851), 6 Kxch. 164. 

-|—ANON. (1709), 11 Mod. Rep. 

223; 88 BE. R. 1003. 

1017. .}—Five persons purchased 
W. T. level from the comrs. of sewers, & the pur- 
chase was to them as joint tenants in fee ; but they 
contributed ratably to the purchase, which was 
with an intent to drain the level: after which 
several of them died ; they were held to be tenants 
in common in equity & though one of these five 
undertakers deserted the partnership for thirty 
years yet he was let in afterwards, & on what 
terms.—LAKE v. CRADDOCK (1733), 3 P. Wms. 
158; 24 BE. R. 1011, L. C.; affg. 8. C. sub nom. 
LAKE v. GIBSON (1729), 1 Iq. Cas. Abr. 290. 


Annotations :—Consd. Buckley v. Barber (1851), 6 Exch. 
164. Refd. Jackson wv. Jackson (1804), 9 Ves. 591; 
Aveling v. Knipe det 19 Ves. 441; Dale v. Hamilton 
Lact 5 Haro, 369; Re Rowe, Jacobs v. Hind (1889), 60 

. T. 596; Steeds v. Steeds (1889), 22.Q. B. D. 537. 


1018. ——- —-—-.]—ELLIor v. Brown (1791), 
8 Swan. 489, n.; 1 Vern. 217, n.; 36 E. R. 948, 
L. C 








alo v. Hamilton (1846), 5 Hare, 


Annotations :—Consd 
Jackson (1804), 9 Ves. 591. 


—O . D 
369. Refd. Jackson v. 


q. —-—-.}-The right of a surviving 
partner to the partnership aasets is 
absolute.—BROWNING v. BROWNING 
(1887), 7 Nfid. L. R. 161.—NFLD. 

r. Agreement fo be considered as a 
whole.}—If the intention that a sur: 
viving partnor should have a right tc 
take over the interest of a deceased 

artner clearly appears from the 

rms of the partnership agreement, 
though it is not formally expressed. 


artnership :— 
one, the eur- 
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1019. .]—On the death of one partner 
in trade, a portion belongs to the ee poe 
& a portion to the exors. of deceased.—EKINS v. 
Brown (1854), 1 Ecc. & Ad. 400; 24 L. T. O.S. 
63; 1 Jur. N.S. 21; 164 E.R. 281. 

1020. ——~ Powers of surviving partners.|]— 
BUCKLEY v. BARBER, No. 676, ante. 





C. Conversion—Realty and Personalty. 
(a) In General. 


See, now, Partnership Act, 1890 (c. 39), s. 22. 
1021. Whether realty converted into personalty— 
Property used for purposes of trade.|—THORNTON 
v. nor (1791), 3 Bro. C. C. 199; 29 E. R. 488, 
L. C. 
Annotations :—Folld. Balmain v. Shore (1804), 9 Ves. 500. 
Consd. Randall v. Randall (1835), 7 Sim. 271. Dbtd. 
Darby v. Darby Srna egal 495; Holroyd v. Holroyd 


(1859), 28 L. J. Ch. Refd. Re Hulton, Hulton v. 
Lister (1889), 61 L. T. 467. 


1022. —-— -]|—Partnership property of dif- 
rent natures, partly real, partly personal. 

The difficulty of disentangling & arranging it is 
no objection against the heir. 

In cases where persons, engaged in partnership. 
have bought freehold houses, the difficulty of 
distinguishing & arranging property of different 
natures, partly personal, partly real, has never 
except by the effect of the contract or the will 
been held sufficient against the heir (LorRD 
IELDON, C.).—STUART v. BUTE (Marquis) (1806), 
11 Ves. 657; 32 HK. R. 1243, L. C.3 on appeal 
(1813), 1 Dow, 73, H. L. 

Annotations :—Consd. Darby v. Darby (1856), 3 Drow. 495. 
Mentd. Wilce v. Wilce (1831), 7 Bing. 664; Parker v. 
Marchant (1842), 1 Y. & C. Ch. Cas. 290; Waite v. 
Morland (1865), 13 W. Rh. 963; Re Prater, Desinge v. 
Reare (1888), 37 Ch. D. 481; Re Miller, Daniel v. Danicl 
(1889), L. T. 365; Re Craven, Crewdson v. Craven 

(1908), 99 L. T. 390. 

1023. ——— -|—TOWNSHEND v. DEVAYNES 
(1808), 1 Montagu on Partnership, 2nd ed., 
note 2 A., p. 96, L. C. 

Annotations :—Folld. Phillips v. Phillips (1832), 1 My. & K. 














649. Expld. Randall v. Randall (1835), 7 Sim. 271. 
Consd. Darby v. Darby (1856), 3 Drew. 495. 
1024. -| — CRAWSHAY v. MAULE, 


MAULE v. CRAWSHAY, No. 51, ante. 

1025. J|—A. & B., tenants in com- 
mon of an estate, agreed to carry on the farming 
business in co-partnership, & afterwards entered 
into co-partnership as maltsters & biscuit bakers. 
From time to time they made purchases of land 
with the partnership moneys. Some of the lands 
so purchased were not conveyed to them, but 
others were conveyed as to one moiety to A., who 
was a bachelor, in fee, & as to the other moiety 
to B. who was married, & a trustee, to bar dower. 
The lands were used solely for farming & agri- 
cultural purposes, but all the receipts & payments 
in respect of them were entered in the partnership 
books & carried to the account of the partnershir. 
The farming business was continued until A.’s 
death, but the malting & biscuit baking had 


that right exists.—Woop v. 
(1915), 3 Ss. C. R. 51.—CAN. 


PART Vv. SECT. 8, SUB-SECT. 1.— 


10211. Whether realty converted into 
personalty—Property used for purposes 
of trade.}—Two merchanta entered into 
partners Pp, inter alia, in the buying 

se of Jands; & accordingly 
bought lands with partnership moneys, 
kome of which were conveyed to each 
partner, & some to both | igen — 
eld: as between the real & personal 
representative of one partner who 
died, the lands so bought were per- 
sonal ostate.—-Wyrin v. WYLIE (1853), 








4 Gr. 378.——CAN. 
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d, on parts 
thereof to 


1021 iii. 





acquired 


gaged in the ‘* oil business ’? purchased 
an of which 
wells, & leased or sold other portions 
various persons desirous 
of extracting oi] from them :—Held: 
such lands were part of the partner- 
ship assets & to be treated as personal 

By Set — SANBORN  v. 
ee 5), 11 Gr. 359.—CAN. 





nership is entered into for the purpose 
of buying & sclling lands, 
in the business of such 
partnership are, in equity, considered 
as personalty.—-MANITOBA MORTGAGE IR. 
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ceased several years before :—Held: the lands 
were not converted into personalty.— RANDALL v. 
RANDALL (1835), 7 Sim. 271; 4 L. J. Ch. 187; 
58 E.R. 841. 
Annotation :-—Consd. Darby v. Darby (1856), 3 Drew. 495. 
1026. «| — Declaration, that real 
estate, held for partnership purposes, is in the 
nature of personal estate.—Mornis v. KEARSLEY 
(1836), 2 Y. & C. Ex. 139; 160 EB. R. 344. 
Aon 2 Mentd. Poppleton v. Buchanan (1858), 4 


1027. -]|—Real property, held for the 
purposes of a trading co., is, in equity, to be 
deemed in the nature of personal estate, although 
the co. is a corpn., & the shares are assignable, & 
one shareholder is not answerable for the acts of 
another in relation to the partnership concern.— 
BLIGH v. BRENT (1837), 2 Y. & C. Ex. 268; 6 
L. J. Ex. Eq. 58; 160 BE. R. 397. 


Annotations :—Retd. Baxter v. Brown (1845), 7 Man. & G. 
198; Watson v. Spratley (1854), 10 Exch. 222; Hayter 
v. Tucker (1858), 4 K. & J. 243; Bulmer v. Norris (1860), 
9C.B.N. 8.19. Mentd. eel tea v. Holdsworth (1838), 3 
M. & W. 422; Newry & Enniskillen Ry. v. Coombe (1849), 
3 Exch. 565; Birkenhead, Lancashire & Cheshire Junction 
Ry. v. Pilcher (1851), 6 Ry. & Can. Cas, 622; L. & N. W. 
Ry. v. McMichael (1851), 6 Ry. & Can. Cas. 618; Ive 
Langham’s Will (1853), 1 Eq. Rep. 118; Thornton %. 
Kempson (1854), Kay. 592; Bennett v. Blain 11883), 15 
C. B. N.S. 518; Adair v. New Rivor Co. & Metropolitan 
Water Board (1908), 25 T. L. R. 193. 


1028. ——.|—-CooKsoNn v. Cooxson, No. 


280, ante. 

1029. -|—Two brothers, A. & B., 
entered into co-partnership without arts., & pur- 
chased land for the purposes of their trade with 
money borrowed from C., & had the land conveyed 
to themselves in moieties, to uses to bar dower. 
Shortly afterwards they mortgaged the land to 
C. in fee, to secure the money borrowed. A. died 
intestate, leaving B. his heir: B. then took D. 
into partnership. Each of the firms erected trade 
buildings on the land, & paid for them & for the 
insurance on them, and also paid the interest on 
the mtge. moncy out of their partnership funds. 
Ultimately, B. & D. paid off the mtge. out of their 
partnership property, & took a reconveyance of 
the land to themselves as joint tenants in fee. 
B. died, & his heir, who was also the heir of A., 
claimed the land; but the ct. held that it was 
converted into personalty, & dismissed the bill.— 
HOUGHTON v. HouGuTon (1841), 11 Sim. 491; 
10 L. J. Ch. 310; 5 Jur. 528; 59H. R. 963. 


Annotations :—Consd. Darby v. Darby (1856), 3 Drew. 495 ; 
Davies v. Games (1879), 12 Ch. D. 813. Refd. Holroyd v. 
Holroyd (1859), 28 L. J. Ch. 902 


1030. |—A., B., C. & D. joined in 
a partnership to work a fulling mill. Money was 
subscribed by all the partners ; with part of which, 
freehold land was bought, which was conveyed 
to A. & B. in fee; with other part a mill was 
built on the land, & machinery for the mill was 
purchased. By a partnership deed executed by 
A. & B., C. & D., the trusts of the land, mill, etc., 
were declared to be, among other things, that 
































Co. v. BANK OF MONTREAL (1889), 9 
wa Oce. N. 125; 1785.C. R. 692. 


1021 iv. .l—Realty pur- 
chased by partners with partnership 
funds must be regarded as personal 
estate in the absence of an agreement 
between them to the con -——Fe 
CusHING’s ESTATE (1895), 1 N. B. Eq. 
Tep. 102.—CAN. : 
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1021 v. —-—~ ——.]} Re KEaTING & 
}--When a part- Oran (¥. T.) (1907), 7 W. L. R. 316. 
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CORTELLO (1881), 7 L. R. Ir. 428.—~ 
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Sect. 8.—Shares in parinership: Sub-sect. 1, C. (a) 
& (b); sub-sect. 2.] 


A. & B. should stand seised & possessed of all the 
estates, property, goods, etc., upon trust for the 
benefit of themselves & their partners as part of 
their partnership joint stock-in-trade, there was a 
provision in the deed that A. & B. might borrow 
money upon mtge. of the stock, property estates, 
etc., belonging to the co- partnership ; ; & it was 
declared that the land, mill, etc., should be deemed 
& considered as or in nature of personal estate & 
not real estate, & be held in trust for the partners 
as part of their partnership stock-in-trade. A. & 
B. under the powers of the deed, borrowed money 
for the purposes of the partnership, for which 
they gave bonds & notes in their own names, but 
did not mortgage any part of the property :— 
Held: (1) each partner had an interest in the 
realty corresponding with the amount of shares 
held by him in the partnership ; (2) the money 
so borrowed had not the effect of mtges. on the 
shares of the partners.--BAXTER v, BROWN 
(1845), 7 Man. & G. 198; 135 E. R. 86; sub nom. 
BAXTER v. Newman, Bar. & Arn. 493; Cox & 
Atk. 86° 1 Dut. Reg. Cas. 287; Pig. & R. 182; 
& Scott, N. R. 1019; 14 L. J. C. P. 193; 5L. T. 
O.S. 129; 9 J. P. 744 9 Jur. 829. 


Anwoiationa :—Generally, Mentd. Ashmore v. Lees (1845), 
Lut. Reg. Cas. 337; Myers v. Perigal (1852), 2 De G. ne 
G. 599: Watson »w. ‘Spratley (1854), 10 Exch. 222; Hayter 
v. Tucker ie 8), 4 43; Bulmer v. Norris eee 

9C. B. 19; Bennett v. Blain (1863), 15 C. B. N.S. 

18 C B N. Ee 185 ; 


618; ueraa Vv. iret (1865), 

Robinson v. Ainge (1869 ys 1 Hop. & Colt, mice Spencer v 

Harrison (1879), 5 C. P. D. 97; Wataon v. Blac (1885), 

bs B. D. 270; Stosclar ©. Mercier (1903), 72 L. J. Ch. 

1031. ——- —-—.]—-EssEx v. Essex, No. 240, 
anle. 

1032. ——— -|—Testator, a stuff manu- 





facturer, innkeeper, butcher, & farmer, devised 
his real estate, which he had employed in his 
several occupations, & his personal estate, to his 
wife for life, & then to his three sons as tenants 
in common. After his death the widow & sons 
carried on the several busincsses in partnership 
down to the death of the widow, when the sons 
continued only the business of stuff manufacturers, 
& employed the moneys arising from the sale of 
one part, & the mtge. of another part of the real 
estate in that business. On the death of one 
son intestate:—AHeld: his one-third of the 
devised lands had been converted.—Re CooreEr, 
CoorER v. COOPER (1878), 26 W. R. 785. 

1033. Land purchased with partner- 
ship assets.|—-BELL v. PHyNn (1802), 7 Ves. 453; 
32 Is. R. 183. 

Annotations :—Consd. Randall v. oe 8 Slim. 826 7 Sim. 271. 

Apid. Cookson v. Cookson (183 onsd. 

olroyd v. Holroyd (1859), 28. 2° Ch. 902. Refd. 

Darby v. ake (1856), 3 Drew. 495. y*wrenta: Dunbar ». 

Boldero (1825), 4 L. J. S. Ch. 76; Dillon v. Harris 

(1830), 4 BIL N. 8. 3213 Norgen’s trast (1853), 17 Jur. 


154; Grey v. Pearson (1857 Cas. 61; iveny 


v. Wright rere 26 gr 285 ; Petr Barnard (1860), 1 
Dre aawers (1860), 28 


mbe vw. 
Bea. 440; “lised-¥. * peitiwatte (1871), L. R. 11 Eq. 614. 


1034. -|—Real estate purchased 
with partnership capital for the purposes of the 
joint trade is personal estate, &, in respect of the 
share of deceased partner, retains that character 
as between his real & personal representatives.— 
PHILLIPS v. PHILLIPS (1832), 1 My. & K. 649; 
1L. J. Ch. 214; 39 EB. R. 826. 


Annotations: —A ld. Broom v. Broom (1834), 3 My. & K. 
443. Consd. ndall wv. Randall (1635). 7 Sim. 271; 
Houghton »v. Houghton ee: 11 Sim. Piles Expld. 
Custance v. Bradshaw (1845), 4 me 315. Consd. Darby 
v. parey ans 3 Drew. 495 oyd v. Holroyd (1859), 
28 L. Ch. 902 ich# Weber (1848), 6 Hare, 
145; iia site v. Taylor *(1853), "3 De G. M. & G. 190. 
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»5L, h 17; Williams 

5 entice Willissns ca crshaw (18 Ne 1! J. Ch. 84; 

Seaman v. Woods (1857), 24 Beav. 372. 

1035. .}— The interest of 
deceased partner in real estate, purchased with 
partnership moneys & used for partnership 
purposes, though distributable as personal estate, 
is not liable to probate duty.—CUSTANCE v. 
BRADSHAW (1845), 4 Hare, 315; 14 L. J. Ch. 358 ; 
9 Jur. 486; 67 E. R. 669. 

Annotations : -—Consd. A.-G. v. Brunning (1860), 8 if Tu. oo. ae. 
244 ; Forbes v. Steven, Mackenzie v. Forbes (1870), L. 
10 Eq. 178. Dbtd. A.-G. v. Hubbuck (1884), 13 Hi B. 
276. efd. Mycrs v. ei al (1852), 2DceG.M.&G 300: 
Re a Lanccy Geir . 6 Exch. 102; A.-G. wv. Lomas 
(1873), L. R. 9 Exch. 

1036. -|—Two brothers entered 
into a joint speculation to purchase land, with a 
view to reselling it in small parcels at a profit. 
Two freehold estates, were bought & conveyed 
to the brothers as tenants in common. A copy- 
hold estate was surrended to them as joint tenants, 
& two other estates remained still in contract 
when one brother died intestate. The purchasce- 
money for these estates was paid by means of 
a joint credit with a banking co. Some of the 
land had been resold by the brothers :—Held: 
the share of deccased brother in these estates was, 
as between his real & personal representatives, to 
be regarded as personalty.--DARBY v. DARBY 
(1856), 3 Drew. 495; 25 L. J. Ch. 871; 27 L. T. 
O. 8. 39; 2 Jur. N.S. 271; 4 W. R. 413; 61 
HK. R. 992. 

Annotations :—Consd. Holroyd _». Holroyd (1859), 281. J. 
Ch. 902. Distd. Steward v. Blakeway (1869), 4 Ch. App. 
603. Consd. Forbes v. yprevens Mackenzic v. v. Forbes (1870), 




















Stevenson v. Akt. Fiir Cartonnagen- Industrie, {191 8) A. c 
239. Mentd. A.-G. v. Ailesbury (1885), 16 Q. B. D. 408. 


1037. —— -|—Where land is pur- 
chased by partners out of the partnership assets, 
& used for the purposes of the business, it is to be 
considered as personalty, both as between the 
partners themselves & as between the heir 
personal representatives of deceased partner.— 
Horroyp v. Horroyp (1859), 28 L. J. Ch. 902 
7 W.R. 426. 

1038. ——— 








Upon construction of partner- 








the purpose of a partnership real estate held to 
be converted out & out, into personal.—RIPLEY 
fe a ATERWORTH (1802), 7 Ves. 425; 32 EH. R. 


2, 1. C. 

eiorete -—Consd. Randall v. was Ges). 7 Sim. 
271: Davies v. Games cei. 2 2 Ch. D. 813. Refd. 
Darby v. Darb if (1856), 3 Drew. 495; Davis v. Davis, 
eet) 1 fi = penta Zouch Gd. Forse v. Forse toe) 
3 Smith, K Franklin v. cer 7 England (1826), 
a eee Bis: * Hester v. Howard (1827), 3 Russ. 225; 
an v. Bowring Pee 3 Sim. 598 ” Palin v. a 

(834), 1 1 Peet & K. 470; Holloway v. Clarkson (1843), 2 


521; Hardey v. Hawkshaw (1850), 12 Beav. 552: 
Bond a stra ee , 18 Beav. 50; Clarke v. Franklir 
58), 4 & J. 257; Head vw. ‘Godlee, Reynolds v. 
jodtes (1850), John. 536; Northen v. Carmenle (1859), 
28L. J Re Seymour’s Trusts (1859), John. 472 
92 + Edward: 


Chatfcid-c v. Berchtoiat (872), 7 7 Ch. App. 19 
West (18 463; Ie Isaacs, Isaacs 
894) 4 &. 506; 


Reginald, [1 Grimthorpe, Beckett + 
Grimthorpe, {1908} 1 Ch. 666 ; 


Re Hopkinson, Dyson 2 

Hopkinson, [1922] 1 Ch. 65. 

1039. Contrary intention ex 
pressed in deed.]|—-Interests in a partnership trad 
under arts. to the widows of the partners for thei 
respective lives, & after the decease of the widow: 
to & to be equally divided among their respectiv 
children : not vested in children, who died in tk 
life of the mother; on account of the nature « 
the subject: the primary object being to const 
tute a partnership, & ascertain the successior 
& a provision for the family only a secondary obje 
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Part V.—RELATIONS OF PARTNERS INTER SE. 


through that medium. Purchase by partners of 
real estate to them & their respective heirs, 
equally, as tenants in common, etc., to be used in 
trade during the partnership; with covenants 
against alienation & partition. The nature of the 
property is not varied.— BALMAIN v. SHORE (1804), 
9 Ves. 500; 32 E. R. 696. : 
i . ‘ 835), 7 Sim. 271; 
Annotations :-—Consd. Randall v Rendall =) q Bim. 371 


Holroyd v. Holroyd (1859), 28 
Darby v. Darby (1856), 3 Drow. 495. 


1040. —— ———- —-—- ———.]—The shares of 
partners in realty forming part of the partnership 
property must be regarded as personal estate in 
the absence of any binding agreement between 
the partners to the contrary; & probate duty is 
payable on deceased partner’s share in such 
realty, irrespective of the question whether or not 
there is in the event any actual conversion into 
personalty.—A.-G. v. HuBBucK (1884), 18 Q. B. D. 
275; 53 L.5.Q. B. 146; 50 L. T. 374, C. A. 
Annotations :—Refd. A.-G. v. Ailesbury (1887), 12 App. Cas. 

672. Mentd. Re Glassington, Glass n wv. Follett, 


[1906] 2 Ch. 305; Re Grimthorpe, Beckett v. Grimthorpe, 
[1908] 2 Ch. 675; Talbot vw. Jevors, [1917] 2 Ch. 363. 


1041. — ——.,]—S. having pur- 
chased an estate agreed to sell to W. one undivided 
moicty of the estate for one half the purchase- 
money. The purchase-money was to be paid 
within three months, & W. to be entitled to half 
profits & to bear half expenses from the date of 
S..s purchase. On payment of the purchase- 
money S. was to convey the undivided moiety to 
W. If the purchase-money was not paid within 
the time agreed S. was to have a right to put an 
end to the contract. It was further agreed that 
W. should give all his services as a surveyor in the 
management and disposal of the estate, & use his 
best endeavours to make the most profit for the 
same; that S. should not be obliged to give any 
attention to the management or disposal of the 
estate; & that W. should not, except by will, 
dispose of any part of his undivided moiety of the 
estate without the consent of S. & no part of the 
entirety should be sold without the concurrence 
of both parties. W. had paid the purchascec- 
money & died:—Held: though real _ estate 
acquired by persons in partnership was primd facie 
converted, they might agree by thcir contract of 
partnership to hold it as real estate, & on the true 
construction of the agreement in this case S. & W. 
had intended to do so, & W.’s undivided moiety 
of the estate was not converted into personalty 
by the agreement.—Re WILSON, WILSON v. 
HoLLowAyY, [1893] 2 Ch. 340; 62 L. J. Ch. 781; 
68 L. T. 785; 41 W. R. 684; 37 Sol. Jo. 386; 
3 RR. 525. 











(b) Reconversion. 


1042. How reconversion may be effected—By 
agreement for payment of rent.|—A. & B. pur- 
chased realty out of their partnership assets, which 
was used for their partnership purposes, & was, 
in equity, to be considered as personalty. A new 
partnership was formed between A., B., & C. The 
realty was continued to be used for the partnership 
purposes, but A. & B. stipulated for a rent to be 
paid them by the new partnership, composed of 
A., B. & OC. <A. died :—Held: the property was, 
in equity, to be considered as part of his real 
estate.—ROWLEY v. ADAMS (1844), 7 Beav. 548; 
8 Jur. 994; 49 EB. R. 1178. 


281.—IND. 


1044 ii. 
the interest of a 
this was not fixe 


PART V. SECT. 8, SUB-SECT. 2. 


10441. General rule— Presumption of 
equality.|}—JADOBRAM DEY v. BUL- 
LORAM DEY (1899), I. L. 1%. 26 Calc. 





——.}--The extent of 
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to bo regulated by the amount of his 
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1048. —— By abandonment of partnership 
business..—In 1873 A. & B., being tenants in 
common in equal shares of certain freehold & 
leasehold properties, entered into co-partnership 
under the style of M. & Sons, as builders & con- 
tractors, for a period of ten years, those properties 
& certain plant being by the arts. of partnership 
made partnership assets. In 1877 the plant was 
sold & the proceeds divided, but the freehold & 
leasehold properties, with the exception of an 
office, were let to tenants, & no new contracts 
were entered into. The business connected with 
the receipts & payments in respect of the properties 
was transacted at the office, & a banking account 
kept in the name of the partnership firm of M. & 
Sons. In 1888 A. died intestate, & the question 
arose whether his share in the freehold property 
comprised in the partnership arts. was realty or 
personalty :—Held: the partnership terminated 
in 1877, & from that time the property was simply 
held by the former partners as tenants in common, 
the right of either party to call for a sale being 
taken away when they ceased to carry on the 
partnership business; therefore, the property 
must be considered as realty.—-MyrEns v. MYERS 
(1889), 61 L. T. 757; revsd. (1890), cited in 60 
L. J. Ch. 311, C. A. 3 subsequent proceedings (1891), 
60 L. J. Ch. 311. 


Sus-sEcrT. 2.—AMOUNT OF SHARES. 


1044. General rule—Presumption of equality.]— 
PEACOCK v. PEACOCK, No. 154, ante. 

1045. -|—Where two persons are in 
partnership, the presumption is that they are 
interested in the partnership stock in equal 
moieties.— FARRAR v. BESWick (1836), 1 Mood. & 
R. 527, N. P. 

1046. -]—Until the contrary ig shown 
the presumption in the case of partners is that each 
is interested in the partnership goods to the extent 
of one half (COLTMAN, J.).—MAYHEW v. HERRICK 
(1849), 7 C. B. 229; 18 L. J. CO. P. 179; 13 Jur. 
1078; 137 E. R. 92. 

Annotations :——Retd. Fraser v. Kershaw (1856), 2 K. & J. 


496. Mentd. Tancred v. Allgood (1859), 28 L. J. Ex. 362; 
Jacob v. Seward (1872), L. R. 5 H. L. 464. 


1047. |—Semble: the master of a 
vessel chartered has a right to settle a claim arising 
at a foreign port, for demurrage by detention 
beyond the period for which the rate of demurrage 
is stipulated, such a claim being in the nature of 
an unliquidated demand, which it is for the owner’s 
benefit to have promptly settled abroad, without 
leaving it for dispute or litigation at home. But 
if the master become part owner of the ship after 
the charter & during the voyage, that will raise 
a presumption of law that he was interested in the 
charter & would confer an authority primd facie 
to make a scttlement of such a claim. As the 
presumption of law is that where parties are 
partners they are partners in equal moieties, & 
that where they are part owners they are owners 
with equal rights, the presumption where they are 
part owners of a ship is, that they are both 
interested in any charter upon it made before they 
became such owners of it. Therefore, where it 
appeared that B. had purchased the ship during 
the voyage, & that the master had also become a 
part owner, although there was no evidence, that 




















input stock, as compared with that 
of the other partners, but that he was 
to be held as having an equal share.— 
STRUTHERS t. Barr (1826), 2 Wils. 
& Ss. 153.—SCOT. 


PARTNERSHIP. | 


438 
Sect. 8.—Shares in partnership : Sub-sects. 
A. & B.] 


af. irec he 

f them had purchased directly from t 
ae “owner with whom the charter was ip 
into, & who was thie nominal pltf. :— fot 
evidence of an authority in the master to se a 
for the demurrage claimed, & make an accord, 
which was pleaded to have been made with pltf., 
who sued for the benefit of the owners at the time 
the claim arose.--ALEXANDER v. Dowrs (1856), 
1H. & N. 152; 251. J. Bx. 281; 27 L. T. 0. 5S. 
159; 156 BK. WR. 1156. 

_’y Partnership Act, 1890 (c. 39), s. 24 (1). 

1048. Application of presumption — Solicitors 
acting for same clients jointly interested in profits. | 
— ROBINSON v. ANDERSON, No. 1142, post. 

1049. Value of goodwill on dissolution.]|— 
Under Bank Charter Act, 1844 (c. 32), the right 
of a country bank to issue notes belongs bene- 
ficially, on the death of a partner, to the surviving 
partner. 

The goodwill in a partnership business does not, 
on the death of one partner, survive bencficially 
to the others; when it has any value, a due 
proportion belongs to the estate of deceased 
partner, but the surviving partner has still the 
right to carry on the same business & at the 
same placc. 

After the decease of one of two partners in a 

sold the business for £10, 
Held: the estate of deceased was entitled to a 
share of so much-‘of the £10,000 as was attributable 
to the goodwill, & special inquiries were directed 
to ascertain the value, having regard to the fact 
that the partnership premises belonged to the 
survivor, that he had still the right to carry on the 
saine business in the same locality, & that the 
sole right of issuing notes, under Bank Charter 





EVERETY (1859), 27 Beav. 416; 29 L. J. Ch. 236; 
34 L. T. O. SS, 58; 5 Jur. N. S. 1382; 7 W. RB. 
605; 64 H.R. 175. 

Annotations :—Consd. Mellersh v. Keon (No. 2) (1860), 28 
a 453; ltobertson v. Quiddington (1860), 28 Beavy. 
Uad. 

1050. ---— Firm in partnership with individual.) 
—The adventure in question was for the supply of 
small arms to a foreign govt.; & the arrangement 
to tender for the supply was verbally come to 
without any distinct agreement respecting the 
division of the profits. In the contracts for supply 
subsequently entered into with the representative 
of the foreign government, A. signed separately, & 
B. & C. were made partics by the namo of their 
firm, & signed in that charactcr:—Held: the 
proper inference from the form & mode of execution 
of the contracts was that the adventure was under- 
taken by B. & C. as a firm, i.e. as one person, 
conjointly with A. as another person, & conse- 
quently the profits ought to be divided in moieties, 
one to A. & the other to B. & C., & they decreed 
accordingly.—-WARNER v. SMITH (1863), 1 De 
G. J. & Sm. 337; 1 New Rep. 458; 32 L. J. Ch. 
ae 8 L. T. 221; 11 W. R. 392; 46 EB. R. 135, 

de ts 

1051. Rebuttal of presumption — Evidence to 
contrary.|—PEACOCK v. PEacock, No. 154, ante. 





hase ——~ ———-—.] WARNER v. Smit, No. 1050, 
ante. 
1053. —--- --—- Books entries—Or course of 


dealing.|—-An equal partnership implies not only 
an equal participation de facto in profit & loss, but 
a right in each partner to claim & insist on such 
participation. Thus, although in a case where 
parties had participated equally in profit & loss, 
the law would, in the absence of any contract, or 


2&3, !any dealing from ibsanl &. contract might be 


inferred, presume an equal partnership; yet thi 
presumption would not arise if the books ae rn 
concern & the peerage the es showed that 
such could not have the terms on which the 
business was carried on.—StTewartr »v. Forrxs 
(1849), 1 Mac. & G. 187; 1 H. & Tw. 461: 19 
L. J. Ch. 183; 18 Jur. 528; 41 EB. R. 1216, L. ©. 


Annotations :—Mentd. Dudgeon wv. Thomson 
nee ee 39; Pisani v. A.-G. for Gibraltar asin, ; it 
0 Fe Vs ° 


aves Proportions — 2-2 owes veassvan 
of partnership—Applicable to subsequent trans- 
actions.|—ROBLEY v. BROOKE (1833), 7 Bli. N.S 
90; 5 E. R. 705, H. L. 

1055. ——— Burden of proof.|—RoBINson »v 
ANDERSON, No. 1142, post. 


SuB-SECT. 3.—ASSIGNMENT OF SHARE. 
A. Right of Pre-Emption. 
1056. Notice of intention to assign—Form of 
—Effect of usage in particular firm.|—-A deed 
of partnership, in the Morning Herald newspaper, 
contained a clause that no proprietor should dispose 
of his share without first offering the same for 
sale, by notice in writing under his hand, to the 
other proprietors at a certain monthly meeting. 
It had been usual to enter at such meeting a notice 
of this offer in a book open to the inspection of 
all the proprietors both present & absent, but not 
to serve any notice personally :—Held: whether 
regard were had to the words of the deed, or to the 
mode of acting, such entry was a sufficient notice.— 
GLASSINGTON v. THWAITES (1833), Coop. temp. 
Brough. 115; 47 BE. R. 41, L. C. 
1057. To whom right of pre-emption accrues- 
with right of pre-emption—Assignment of 
partnership share—Deed of assignment of shares 
silent as to right.]—-A. purchases from B. a share in 
a concern, & gives for it a price which he understands 
to be four times the amount of the yearly profits, but 
which, in consequence of a mistake made by B. in the 
estimate of the profits, turns out to be more than 
that; the deed of assignment purports to be for 
an absolute sum; there is evidence that B. never 
intended to sell for less than that absolute sum, & 
no evidence to the contrary :—Held: a ct. of 
equity will not decree the sum, which A. alleges 
he has overpaid, to be refunded to him. 

B. & C., being the sole proprietors of a newspaper, 
by indenture divide the concern into a certain 
number of shares, & confer certain rights of pre- 
emption, according to fixed rates of price & In a 
certain order, on each other mutually, & on all 
future holders of shares. Having all along 
continued to be, & still being, the sole proprictors, 
they afterwards assign certain shares, with their 
appurtenances, & all their right, title, & interest 
in these shares to A.; & various new conditions, 
with respect to A.’s interest, are introduced into 
the deeds of assignment, but nothing is said as to 
the right of pre-emption :—Held: A. is entitled 
to the rights of pre-emption annexed by the first- 
mentioned indenture to his shares.—STEWART v. 
STUART, StuART & STREET v. STEWART (1823), as 
reported in 1 L. J. O. 8S. Ch. 61. 

1058. Enforcement of right—As against trustees 
of bankrupt partner.]—Arts. of _ : S 
provided, that on dissolution by death, notice, or 
misconduct, of a partner, the remaining partners 
should have the option of taking his share at a 
valuation, payable by yearly instalments in the 
course of seven years; & that on the bkpcy. or 
insolvency of a partner, the partnership should 
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be immediately void as to him; by a deed, four 

years subsequent, the partners declared, after 

a recital that such was their intention in the arts., 

that in the event of bkpcy. or insolvency, the same 

arrangement should be practised as on dissolution 
by death, notice, or misconduct: one of the 
partners having become bkpt. within a few months 
after the execution of the latter deed, his assignees 
are not bound by it. Qu.: whether a provision 

in arts. of partnership, that on the bkpcy. of a 

partner his share shall be taken by the solvent 

partners, at a sum to be fixed by valuation, & 
payable by instalments in a course of years, is not 
void by the statutes concerning bkpts.—WILSON 

v. GREENWOOD (1818), 1 Swan. 471; 1 Wils. Ch. 

223; 36 EH. R. 469, L. C. 

Annotations :—Consd. Hall v. Hall (1850), 3 Mac. & G. 79; 
Whitmore v. Mason (1861), 2 John. & H. 204; Collins v. 
Barker, [1893] 1 Ch. 578. Refd. Francis v. Spittle (1840), 
9 L. J. Ch. 230; Tibbits v. Phillips (1853), 10 Hare, 355. 
Mentd. Ex p. Hope (1844), 3 Mont. D. & De G. 720; 
Knight v. Browne (1861), 30 L. J. Ch. 649 ; Mackintosh v. 
Pogose, [1895] 1 Ch. 505; Re Johnson Johnson, Ex p. 
Matthews & Wilkinson, [1904] 1 K. B. 134; Re Womb- 
well (1921), 37 T. L. R. 625. 

1059. ——— By party sought to be excluded— 
Declaration of right to pre-emption.|—STEwarRT 
Vv. pyeEt STUART & STREET v. STEWART, No. 1057, 
ante. 

1060. Specific performance—Jurisdiction of 
court to order.|—Partnership arts. provided that 
no partner should sell his shares except as follows : 
——That the partner desirous of selling should offer 
the shares to his co-partners collectively ; if they 
should decline, then to the partners desirous of 
collectively purchasing ; & if none such, then to the 
partners individually ; after which he might sell 
to a stranger. One of four partners offered his 
shares to the other three collectively, onc of whom 
to his knowledge would not purchase. The 
remaining two declared their willingness to accept, 
& were told that no offer was made to them :— 
Held: the offer to the three enured for the benefit 
of the two, & specific performance decreed 
accordingly. HoOMFRAY v. FoTHERGIIL (1866), 
L. R. 1 Eq. 567; 14 L. T. 49. 

1061. Loss of right—Impossibility of compliance 
with pre-emption conditions.]— CHAPPLE v. CADELL, 
No. 925, ante. 

1062. Non-compliance for some time— 
Subsequent lunacy of offeree.|— Several persons, 
having obtained a mining lease for sixty years, 
entered into partnership in ‘‘ the busincss of iron 
ore workers’’ for that period. The busincss 
consisted of winning & selling hematite iron in an 
unmanufactured state. One of them having 
become lunatic, the ct. dissolved the partnership 
& directed the whole concern to be sold by an 
a i person, with liberty to the parties to 

i 


(2) By partnership arts. between A., B. & C., 
it was agreed that upon the sale by a partner of his 
share in a mining concern, his co-partners should 
have a right of pre-emption. A. gave to B. notice 
of his intention to sell, after which B. became a 
lunatic, & the option not having been exercised 
for some time, A. sold to C.:—Held: B.’s right 
of pre-emption was lost.—ROWLANDS v. EVANs, 
WILLIAMS v. ROWLANDS (1861), 30 Beav. 3023; 31 
L. J. Ch. 265; 5 L. T. 658; 8 Jur. N.S. 883; 10 
W. R. 186; 54 EB. BR. 905. 


Annotation :—As8 to (1) Refd. Pawscy v. Armstrong (1881), 
50 L. J. Ch. 683. 
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t. Breach of agreement by pu: chaser o 
share.} —- TURNER v. DAVIBON, [1921] 
2 W. W. R. 337; 31 Man. L 


f a. Right of administrator of deceased 
partner to assign.}—The 
- R. ofapartner has a right to sell deceased’s 
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1068. ——— Failure to exercise option within time 
limited.|—Arts. of partnership provided that, on 
the death of either partner, the survivor should 
have the option of purchasing deceased partner's 
share, upon giving notice in writing of his intention 
so to do within three months from the death, & 
that in ascertaining the value of deceased partner’s 
share after such notice nothing should be allowed 
for the goodwill of the business. The surviving 
partner was of unsound mind, but notice of his 
intention to purchase was given on his behalf by 
his solr. within three months from the dcath. 
An order was subsequently made under the 
Lunacy Acts authorising a notice being given on 
his behalf, & a second notice was given aone 
but after the three months had expired :—Held: 
as the option to purchase had not been exercised 
within the time limited, there was no contract 
which could be confirmed by the sccond notice, &, 
consequently, the committee of the surviving 
partner was not entitled to the benefit of the 
provision in the arts.-—-DIBBINS v. DIBBINS, [1896] 
2 Ch. 348; 65 L. J. Ch. 724; 75 L. T. 137; 44 


W. R. 595; 40 Sol. Jo. 599. 
sailed :—Refd. Reynolds v. Atherton (1921), 125 L. T. 


B. Assignment to Pariner. 


1064. Right of partner to assign.]—te LIGH- 
TOLLER, Ex p. PEAKE, No. 943, ante. 

1065. Form of assignment — Necessity 
writing.|—GRrRay v. Smitit, No. 237, anie. 

1066. Effect of assignment—Dissolution—Sale by 
one of two partners.]|—LIEaTH v. SANSOM, No. 648, 
ante. 

1067. ——- ——— One of several partners assigning 
to another.|—Qu.: whether in a partnership at 
will in which there are more than two members 
an assignment by one of the partners of his share 
in the partnership to another partner effects a 
dissolution of partnership.— EMANUEL v. SYMON, 
[1907] 1 K. B. 235; 76L. J. K. B. 147; 00 L. T. 
231; 23 T. L. R. 943; revsd. on other grounds, 
[1908] 1 K. B. 302, C. A. 

Annotations ;—Mentd. Gavin Gibson v. Gibson, [1913] 3 
K. B. 379; Phillips v. Batho, [1913] 3 K. B. 25; Harris v. 
Taylor (1914), 111 L. T. 564; Employers’ Liability Assce. 

Corpn. v. Sedgwick, Collins, [1927] A. C. 95. 


1068. Share assigned in breach 
of terms of agreement.|—-STURGEON BROTHERS v. 
SALMON, No. 1071, post. 

1069. -—— Bequest of share—-Whether legatee 
relieved from Hability for partnership debts.]— 
HK. & LL. were partners entitled in equal shares. 
Part of the assets consisted of leasehold premises 
vested in them as joint tenants, in which the 
business was carried on. I", by his will bequeathed 
to L. ‘‘ all my share of the leasehold pren:zises in 
which my business is carried on.’’ After F.’s 
death the assets of the partnership proved 
insufficient to pay the partnership debts, though 
L. & the estate of F. were amply solvent. UL. 
bought the share of F'. in the leasehold premises, 
without prejudice to his rights under the bequest ; 
& a certificate having been made in a suit for the 
administration of F.’s estate, showing that it was 
solvent, L. presented a petition to have it declared 
that the effect of the bequest was to give him 
a moiety of the leasehold exonerated out of F.’s 
estate from the partnership debts, & for the 
return of the purchase-money which he had paid : 
—RHeid: the bequest only gave such interest in 
the leasehold as F. had, namely, a right to a moiety 


for 











interest in the firm to the 7 = 
pareer provided he does so fairly.—He 
EAD ESTATE (Man.), [1925] 1 W. W. Zt. 


administrator = 730.—GAN 
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Sect. aoe partnership: Sub-sect. 3, B., C. 
a 


subject to payment of the partnership debts; 
& as the partnership debts exhausted the assets 
the bequest failed.— FARQUHAR v. HADDEN (1871), 

ae « J. Ch. 260; 25L. T. 717; 20 
W. R. 46, L. JJ. 


ates :—Distd. Re Holland, Brettell v. Holland, (1907) 


1070. Right of one of several partners to pur- 
chase another’s share for own benefit—Clauses 
not worded so as to prevent sale.|—A prosperous 
co. came to consist of three partners, A., B., 
C., having equal shares. The contract of co- 
partnership contained (inter alia) a clause that 
it should not be in the power of any of the partners 
to assign all or any part of their shares or interest 
in the capital, stock, or profits of the concern to 
any person or persons, or give them a right to 
inspect the co.’s books, or to interfere in any way 
with the business ; & should any such assignation 
be granted the same was declared of no effect as 
far as regards the co. There was also a clause 
that on the retirement of a partner the remaining 
partners should have power to buy his interest at 
the amount standing to his credit at the last 
balance. A. entered into an agreement by which 
he sold _ to 13. his whole interest. A.’s name 
remained on the books, & he signed all deeds 
relating to the business till his death seven years 
after. (©. was not till then informed of the agree- 
ment. Ue then claimed to participate on the 
grounds of (a2) an alleged mandate to B. to pur- 
chase for the co. A.’s interest ; (b) that the agree- 
ment could only be legally made under the con- 
tract of co-partnership with his consent; & 
(c) that B. had secretly acquired a bencfit for 
himself within the scope of the partnership busi- 
ness :—Held: in point of fact no agreement had 
been made between B. & ©. to the effect that 
3. was to buy A.’s intcrest for the partnership. 
In respect to the arts. of co-partnership they 
did not prevent the agreement being made, & 
otherwise it was perfectly legal. Therefore C. 
was not entitled to any bencfit: under it. 

Those cases proceed upon the ground that a 
partner being an agent, for I think it is because 
he Is an agent that the fiduciary character arises, 
if he, as agent, makes a profit out of the concerns 
of his principal, & as acting for him, he must 
communicate it to his principal ; he cannot make 
a profit out of his principal’s business for himself 
(LORD BLACKRURN).—CASSELS v. STEWART (1881), 
6 App. Cas. 64; 29 W. R. 636, H. L. 

: _ 2 Ch. 40; 

11906] A. C. 494. Refd. Stevenson 

sen-Industric, [1918] A. C. 239; 
919] A. C. 59. 

1071. Stipulation as to notice not complied 
with.|—An agreement between three persons for 
a partnership at will contained a clause that ‘“ in 
the event of any partner .. . desiring to retire, 
he shall give one calendar month's notice to allow 
his shares to be purchased by the remaining 
partners. . -. Deft., who was one of .-..- 
partners, without giving notice as provided by 
the above clause, sold his share to one of the 

the knowledge of the other, who 

; ,. A creditor, who 

for the firm after the sale, sued deft. as 

se :—Held : as deft. had not complied with 
the above clause in the partnership agreement, he 
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« (A). 


b. Tight of one partner to assign ce. Mode of 


of partnership nroperty.}— 
GANDER v. MURRAY, 
(1907), 5 Cc. L. R. 575.—AUS. 


assignment — Whether 


PARTNERSHIP. 


remained a partner, the mere assignment of his 
share to one of his co-partners not operating as 
a dissolution of the partnership.—STURGEON 
BROTHERS v. SALMON (1906), 22 T. L. R. 584, D..C. 
Annotation :—Consd. Emanuel v. Symon, [1907] 1 K. B. 235. 

Duty of full disclosure on sale of share.|—Sce 
Sect. 13, sub-sect. 4, B., post. 


C. Assignment to Third Party. 
(a) In General. 

Sce Partnership Act, 1890 (c. 39), s. 31. 

1072. Right of partner to assign—Whether 
assignee constituted a partner.]|—-BRay v. FROMONT, 
No. 949, ante 

10738. ——— Assignment by way of security.| 
—-BENTLEY v. BATES, No. 1326, post. 

1074. Covenant of survivorship between partners 
—Effect on assignment.]|—Hayges v. KINGDOME 
(1681), 1 Vern. 38; 23 E. R. 288. 

4075. Assignment in fraud of creditors.| — If 
partners by deed assign all their partnership effects, 
etc., to trustees for the benefit of their creditors, 
& some of the separate creditors of one partner 
do not assent to it, the assignment is fraudulent 
& void.—EickIIARDT v. WILSON (1799), 8 Term 
Rep. 140; 101 H. R. 1311. 


Annotations :—Refd. It. v. Watson (1816), 
Siebert v. Spooner (1836), 2 Gale, 135. 


4075a. Agreement in articles—Bequest of estate 
& effects.|—PontTON v. DUNN (1830), 1 Russ. & M. 
402; 39H. 2. 155. 
Are tenet Ite Flavell, Murray v. Flavell (1883), 25 

1076. Bequest of share—Devise of freeholds 
forming part of assets—Liability of devisees for 
partnership debts.|—One of two partners in a 
solvent business died & by his will, after bequeath- 
ing his share in the partnership to his exors. upon 
certain trusts, made a specific devise of his share 
in certain freeholds which formed part of the 
partnership assets. The other partnership assets 
were more than sufficient to pay the partnership 
debts :—Held: as between the beneliciarics claim- 
ing under the will, the specific devise of the share in 
partnership freeholds was valid, & the devisces took 
it free from liability to contribute to the partnership 
debts. —- Re HOLLAND, BRETrELL v. HOLLAND, 
{1907] 2 Ch. 88; 761. J. Ch. 449; 97 0. T.. 49. 

Assignability as chose in action.]|——~See CHOSHS 1N 
Action, Vol. VIII., p. 441, Nos. 178, 179. 


(b) Liability of Assignor. 

1077. Ceases on assignment—Assignment with 
notice to other partners—Assignee insolvent.|— 
JEFFERYS v. SMITH, No. 1082, post. 

1078. Implied covenant not to derogate from 
deed-——Failure to assign bill of exchange.|—The 
first count alleged that deft. & L. carried on business 
in co-partnership, & that, by indenture between 
deft. & L. of the first part, pltfs. of the second part, 
etc., it was witnessed that deft. & L., & each of 
them, granted, assigned, & transferred to pltfs. 
all the co-partnership stock, debts, sums of money, 
& all other the personal estate & effects & property 
of them deft. & L. as such co-partners. It then 
averred, that, at the time of the making of the 
indenture, deft. was indebted to the co-partnership 
in £240. being part of the debts, sums of money, & 
personal estate & effects & property of deft., & L., 
as such co-partners; & it assigned for a first 
breach, non-payment of the £240. There was a 
second breach, alleging that, at the time of the 





3 Price, 6: 


equitable assignment allowed,.}—CoOLLIns 
yi esa rk CoLtins, [1911] S. R. Q. 


ZOBEL v. MURRAY 
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making of the indenture, a bill of exchange for 
£120, payable to the order of deft., & then being 
in the possession of deft., was part of the personal 
estate & effects & property of deft. & L. as such 
co-partners, & that deft. made default in trans- 
ferring the bill of exchange, & the right to the 
money therein specified, to pltfs., &, after the 
making of the indenture, incapacitated himself 
from so doing, & from conferring on pltfs. any right 
or title to receive the money specified in the bill, 
by then parting with the possession of the bill in 
such manner & on such terms as so to incapacitate 
himself, & thereby deft. prevented pltfs. from 
acquiring or having any right or title as aforesaid 
to the money, contrary to the indenture :—Held : 
(1) there was no implied covenant on the part of 
deft. to pay to pltfs. the sum due from him to the 
co-partnership, & therefore deft. was entitled to 
judgment on the first breach; (2) there was an 
implied covenant on his part not to do anything 
in derogation of his deed, & therefore pltfs. were 
entitled to judgment as to the second breach.— 
AULTON v. ATKINS (1856), 18 C. B. 249; 25 L. J. 
C. P. 229; 271. T.0.8.185; 4 W. R. 592; 139 
tes ee ; sub nom. OULTON v. ATKINS, 2 Jur. 


Annotations :—Refd. Parnell ». Hingston (1856), 3 Sm. & G. 
337. Mentd. Re Patrick, Bills v. Tatham, [1891) 1 Ch. 


1079. Debt due from one partner to firm——No 


covenant to pay assignee implied.]—— AULTON v. 
ATKINS, No. 1078, ante. 


(c) Lights and Liabilities of Assignee. 

1080. Right to account—Assignee of share of 
profits—Arising from working patent.|—(1) When 
an assignment is made of a share of profits, arising, 
e.g., from the working of a patent by licencees, 
the assignec is entitled to an account from the 
licencee, but the account must be taken once for 
all in the presence of all the parties interested. 
The licencee is not bound to account to the assignor 
& to cach assignee of a share separately. & the 
assignee who asks for an account must place 
himself in the position of the assignor by offering 
to pay to the accounting party anything which 
may be due to him by the assignor. 

_ (2) An account of profits will not be directed if 
it is clear that no profits have been made.— 
BERGMANN v. MACMILLAN (1881), 17 Ch. D. 423 ; 
441. T. 794; 20 W. RR. 890. 

Annotation :—Consd, Public Trustee v. Elder, [1926] Ch. 776. 

1081. Account of profits —Where clear that 
no profits made.]-—-BERGMANN v. MACMILLAN, 
No. 1080, ante. 

1082. Liability—As between assignee & co- 
partners—Assignee not acknowledged or allowed 
to interfere in management.]—A., being, as a 
partner, entitled to a share of extensive ironworks, 
& of the lands & premises on which they were 
carried on, agreed for valuable consideration, 
to assign to B. his intercst in the property & 
business: 3B. interfered & acted as a partner ; 
but afterwards he assigned his share, & gave 
notice to the other partners, that he had with- 
drawn from the business; &, when called on 
to complete his purchase, resisted the perform- 
ance of the contract successfully, on the ground 
that a good title could not be shown :—Held: 
(1) B., as between him & the other partners, was 
to be treated as a partner, & was to contribute 
to the partnership losses, until the time when he 
gave notice of his withdrawal from the concern 
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& assigned his share ; (2) his liability ceased upon 
his assigning his share, & giving notice to the other 
partners of his withdrawal from the concern ; 
(3) the assignment of his share, though made to an 
insolvent person, was not for that reason the less 
effectual in putting an end to his liability ; (4) the 
assignee, not having been acknowledged a partner, 
or permitted to act as such, did not, by his accept- 
ance of the assignment, incur any liability as 
between himself & the co-partners.—JEFFERYS v. 
Smitry (1827), 3 Russ. 158; 38 lH. ht. 535. 

1083. ——— Assignee acting as partner.|-— 
JEFFERYS v. SMITH, No. 1082, ante. 

—— Assignee takes subject to equities.|— Sec 
CHOSES IN ACTION, Vol. VIII., pp. 488-495, Nos. 
565-612. 

1084. For subsequent losses of partnership.| 
—G. L., a retiring partner of the firm of B. & co., 
applied to G. & co., bankers, for a loan of £20,000 
on the security of his share in the partnership, & 
informed them by letter that the amount of his 
share might be taken at about £25,000; & that 
he was informed by W.B., his former partner, that 
part of the balance at credit with C. L. & co., of 
which G. L. was a member, on account of B. & co., 
would be appropriated towards payment thercof, 
& that he would authorise W. B. to pay the amount 
to G. & co., & he thereby bound himself to give G. 
& co. a full & perfect lien therein. Afterwards, 
W.B. wrote to G. & co., through G. I, stating that 
they had instructed C. & co. to transfer to them 
£5,000, the surplus partnership assets of B. & co., 
in their hands, & engaging to pay the remaining 
balance of G. L.’s capital. G. L. sent to G. & co. 
a promissory note payable to the order of C. I. & 
co., With the letter of W. B., as a collateral security, 
& the £20,000 was accordingly advanced. The 
firm of C. L. & co. became insolvent & the pro- 
missory note when due was presented & dis- 
honoured. G. & co. filed a bill against the sur- 
viving members of the firm of B. & co., & the 
representatives of deceased partner, who claimed 
to be allowed to deduct the £5,000 in the hands of 
Cc. L. & co., referred to in the letter :—Held: 
pltfs. were equitable assignees of G. L.’s share, 
& were entitled to recover the whole amount with- 
out deducting the £5,000 alleged to be in the hands 
of C. T.. & co.—GLyn v. Hoon (1859), 1 Giff. 328 ; 
1L. tT. 1; 5 Jur. N.S. 1117; 8 W. R. 37; 65 
E.R. 941; affd. (1860), 1 De G. F. & J. 334, L. JJ. 

1085. —--— To indemnify vendor against partner- 
ship losses—Implied contract.|—-A contract to 
purchase a share in a partnership implies a con- 
tract by the purchaser to indemnify the vendor 
against the liabilities of the partnership although 
the contract is silent on the point & although the 
purchaser is, under Partnership Act, 1890 (c. 39), 
s. 31, not entitled to become a partner.— DODSON 
v. Downey, [1901] 2 Ch. 620; 70 L. J. Ch. 854 ; 
85 L. T. 273; 50 W. R. 57; 45 Sol. Jo. 739. 
ee ee Mills v. United Counties Bank, (1912) 








1086. —-— For management expenses—Payment 
of salaries.|—Fte GARWOOD’s TRUSTS, GARWOOD 
v. PAYNTER, No. 698, ante. 

Mortgage of share of partnership.|—-Sce Part 
IV., Sect. 4, sub-sect. 4, ante. 


D. Recovery of Payment. 
1087. Sale of deceased partner’s share—Right of 
proof for purchase-money—On bankruptcy of con- 
tinuing partners.|—Upon the death of one of three 
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Sect. 8.—Shares in partnership: Sub-sect. 3, 
sub-sect. 4. Sect. 9: Sub-sects. 1 & 2, A4., B. 
& C.] 

partners, his exors. carried on the business with 

the two surviving ones for a twelve month longer, 

& then dissolved the partnership; upon which 

occasion the two continuing partners gave the 

exors. a bond to secure the balance due to them; 

& more than six years afterwards the two become 

bkpt. :—Held: the exors. had a right to prove 

the amount of the bond against the joint estate 
of the two continuing partners.—Re LBooTHBy, 

Liz p. HALL (1838), 3 Deac. 125, Ct. of R. 

1088, —--- ——-- ——.]—-Arts. of partnership 
between three partners provided that on the death 
of the senior partner a specified amount of his 
share in the capital should be continued in & 
be considered part of the partnership effects, & 
that the surviving partners should pay that 
amount, with interest, by yearly instalments, 
with liberty for his exors. to inspect the accounts 
of the surviving partners’ business, & that the 
said capital should be secured by the bond of the 
surviving partners. After the senior partner’s 
death the surviving partners executed a bond to 
his exors., according to the arts., to secure the 
balance due to their testator, & by a contem- 
poraneous decd the exors. assigned to the surviving 
partners all the testator’s share of the business, & 
the surviving partners covenanted to pay all the 
joint debts. After payment of all the joint debts 
the surviving partners became bkpts. :+~-Held: 
the exors. were entitled to prove & reccive 
dividends on the unpaid balance pari passu with 
bkpts.’ other creditors.—Ie BraTreR, Lz p. 
Kipmonns (1862), 4 De G. F. & J. 488; 45 BE. R. 
1273 ; sub nom. Re BEATER, DENNANT & Rwvss, 
Ex p. CREDITORS OF BANKRUPTS OTILER TIIAN 
BROOKING, ETC. (EXECUTORS OF CosTER), 31 L. J. 
Bey. 15; 8 Jur. N. S. 629; sub nom. Re Coster, 
Beater & Co., La p. Coster, 6 L. T. 199; 10 
W. R. 372, L. JJ. 

Annotations :—Refd. Re Dixon, Ex p. Gordon (1874), 10 
Ch. App. 161, n. Mentd. Re Lovell, Ez p Lovell (1865), 
13 L. T. 451; #e Johnson, Shearman v. Robinson (1880), 
15 Ch. D. 548; Strickland v. Symons (1883), 22 Ch. D. 666. 
1089. ——— Lien of trade creditors of continuing 

partners.|—-A trader, by his will, appointed his 

partner & other parties exors., & authorised his 
partner to purchase his share of the trade, pre- 
mises & stock; & if he declined to do so, the 
trade was to be carried on for the benefit of the 
testator’s wife & family. A valuation was made, 
& the surviving partner took possession of the 
whole partnership property under circumstances 
which induced the ct. to set aside the sale as in- 
valid. The surviving partner, & subsequently 
his son & legatee, carried on the business for 
several years, & the son ultimately became bkpt. 
The partnership property was then sold, & the 
proceeds paid into ct. :—Held: the representatives 
of deceased partner were entitled to one moiety 
of the fund in ct., & also to a lien on the other 
moiety for sums which were found by the master 
to be duc to them from the estate of W.; & their 
claim ought to be satisfied in preference to the 
debts of the creditors of the bkpt., the case not 
being affected by the question, whether any of 
the partnership stock was or was not in the order 
or disposition of the bkpt.—SrockEn v. Dawson 

(1848), 17 L. J. Ch. 282, L. C. 

1090. ——— Payment by instalments with interest 
Calculation of interest.)|—A deed of partnership 
sea that in the event of the death of any of 

he partners, & in the event of the surviving 
partners electing to continue the business, the 
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amount at the credit of deceased partner as at 
the last balance ‘‘ shall be paid out to his repre- 
sentative by instalments of equal amount at six, 
twelve, etc., up to sixty months’ date,” “* from the 
date of the surviving partners declaring their 
election,” ‘‘ with interest thereon from the date 
of the balance.” The chief partner, whose interest 
was about £394,340 in the concern, died. The 
surviving partners having elected to continue 
the business, sought to pay his representative by 
ten equal instalments, with interest on the amount 
of each instalment from substantially the date 
of the death to the date of payment. In a claim 
by deceased partner’s representative that interest 
should be added to each-instalment on the balance 
of the capital sum remaining unpaid at the date 
of the payment of each such instalment; thus 
reaping an advantage of about £2,365 from the 
earlier payment of the larger sums of interest :— 
Held : the interest to be paid with each instalment 
was interest calculated upon the balance of the 
capital sum unpaid at that date, & not interest 
upon the amount of each instalment.—EWwING 
v. Ewina (1882), 8 App. Cas. 822, H. L. 

Annotation :—Mentd. Portsmouth Corpn. v. Smith (1885), 

10 App. Cas. 364. . 


SuB-SECT. 4.—CHARGING ORDERS. 
Sce Part IV., Sect. 6, sub-sect. 2, J. (b), ante. 


Secr. 9.—RIGHT TO INDEMNITY. 
SUB-SECT. 1.—-IN GENERAL. 


1091. Right of contribution.;—A., B. & C. being 
in partnership borrowed £10,000 from _ their 
bankers, to secure the repayment of which with 
interest, B. executed a mtge. of a freehold estate 
& C. a mtge. of a copyhold estate. B.’s estate 
was sold & paid off £8,690 of the mtge. debt. 
C.’s estate only paid the residue of the debt & 
interest amounting to £1,628 :—Held: A.’s estate 
being wholly insolvent, the estate of B. was en- 
titled to be recouped from the estate of C. the 
amount of the difference between £1,628 & the 
half of the mtge. money & interest.—Ae BISHTON, 
Ex p. PLOWDEN (1837), 2 Deac. 456; 3 Mont. 
& A. 402, Ct. of Rt. 

1092. ———.]—- Pltf. & deft. were partners. 
They dissolved the partnership, pltf. agreeing to 
take all the debts of the firm upon himself, & 
to release deft. from liability, & deft. giving him 
a bond for a certain sum payable by instalments. 
Pitf. failed to pay a debt due from the firm 
whereupon creditors sued deft., & obtained judg- 
ment, & issued a fi. fa., under which the sheriffs 
seized & sold deft.’s goods, & out of the proceeds 
paid the debt.—Ropagrrs v. Maw (1846), 15 M. & 
W. 444; 4 Dow. & L. 663; 16 L. J. Ex. 137; 7 
L. T. O. S. 260; 153 BE. RR. 924. 

Annotation :—Mentd. A.-G. v. Do Keyser’s Royal Hotol, 

{1920} A. C. 508. 

Right to satisfied security.|—-See GUARANTEE, 
Vol. XXVI., pp. 116, 117, Nos. 824, 825. 


Sus-sEcT. 2.—To WHat PAYMENTS AND 
LIABILITIES RIGHT EXTENDS. 
A. Expenditure for Partnership Purposes. 
See Partnership Act, 1890 (c. 39), s. 24 (2). 
1093. Entertainment expenses—-No express agree- 
ment.]—THORNTON v. Procror, No. 941, ante. 


Part V.—RELATIONS OF PARTNERS INTER SE. 


1094. Expenditure incurred with consent of other 
partners.|—Directors & shareholders in an incor- 
orated co. made bond fide advances of money 
or purpose of carrying on a mine established 
abroad, & without which advances the property 
would have been wholly ruined. ‘The money was 
applied to purposes for which these parties & 
the other shareholders were jointly personally 
liable. The co. was ordered to be wound up & 
master made a call on these directors & share- 
holders & the other shareholders as contributorics 
& he allowed these parties their several advances 
as set-off against their calls as contributories :— 
Held: master was correct. A manager of a 
mine is authorised to incur debts for wages & 
goods necessary for carrying on the mine.— 
Re GERMAN MINING Co, (1853), 22 L. J. Ch. 926 ; 
21 L. T. O. S. 221; 17 Jur. 745, L. JJ. 


Annotation :—Refd. Re Wrexham, Mold & Connah's Quay 
Ry. (1899), 68 L. J. Ch. 270. 


1095. Expenses of carrying on business.]|—Pitf., 
as Managing owner & ship’s husband, expended a 
certain sum for the outfit of the vessel :—Weld : 
he might sue each of the other part owners 
separately for his share of the expense.—HELME 
v. SMITH (1831), 7 Bing. 709; 5 Moo. & LP. 744; 
9L. J. 0.8. C. P. 206; 131 E. R. 274. 

Annotations :—~-Consd. Sadler v. Nixon (1834), 5 B. & Ad. 
936; Robinson v. Gleadow (1835), 2 Bing. N. C. 156; 
Green v. Briggs (1848), 6 Distd. Bolter v. 
Peplow (1850), 14 L. T. O Consd. Lrodie v. 
Howard (1855), 17 C. B. 109. 

As representative of deceased.]— See 

EXECUTORS, Vol. XXIV., p. 601, Nos. 6321, 6322. 
1096. Expenses incurred in breach of partnership 

articles—-Acquiescence by co-partners.|—CRAGG v. 

Forp, No. 327, ante. 

1097. Unprofitable expenditure—Shares in com- 
pany taken by partner—On faith of misrepresenta- 
tion by secretary.|—A. & B. were partners, & A., 
on the faith of representations made to him b 
the secretary of a co., informed B. that the 
Nabilities were limited, & thereupon B. consented 
to shares being taken in the co. A. executed the 
co.’s deed alone, in the name of the firm. Two 
calls were paid by the firm, & dividends were 
received by the firm, as part of the partnership 
assets. The firm then dissolved partnership, & 
all the assets & liabilities, the above shares being 
pee specified, were transferred from A. to 

- The co. failed, & was wound up under the 
Act. It then appeared that the liabilities of the 
co. were not limited, & B. alleged that A. alone 
was liable as a contributory :—Held: the mis- 
representation as to the limited liabilitics not 
being wilful, & the co. assenting, B. was primarily 
liable, & A. secondarily liable, as contributories.— 
Re PROTESTANT ASSURANCE ASSOCN., Kx p. 
vias & STEER (1857), 26 L. J. Ch. 455; 5 W. R. 

1098. ——— Partner taking onerous lease as 
trustee for firm—Lease assigned to company with 
covenant to indemnify partnership.|—In 1879 two 
partners in a firm took an onerous lease on behalf 
of & as trustees for the partnership & entered into 
joint covenants with the lessors. On Nov. 15, 
1880, all the original partners, including the two 
trustees, entered into an agreement to transfer 
the assets & liabilities to a limited co. The co. 
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1095 1. Expenses of carrying on busi- 
ness.}—-HAGARTY v. GoET% (Sask.), 
[1921] 3 W. Ww. R. 517.—CAN. 


©. Right to recover against «ne partner 


To 


pa 
sentative o 


Man. L. R. 360; 1 W. W. R. 463.— 
CAN. 


f. Right of executor ; 
riner— be indemnified 
—Of future renta.}—The repre- 
& deceased partner of a 
-——Other partners ee ae v. oo. not entitled to demand from the 
NoRTH (1912), 21 W. L. R. 422; 22 remaining partners, who were in good 
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agreed to indemnify them against the partnership 
liabilities & to take all reasonable steps in their 
power to bring about a novation to the co. of all 
liabilities of the partnership & a release therefrom 
of the partnership & the several partners. On 
Nov. 27, 1886, one trustee died. On Nov. 4, 
1887, the surviving trustee in pursuance of the 
agreement assigned the lease to the co. on the 
usual covenant for indemnity. About the same 
time he also conveyed other freehold & leasehold 
partnership property to the co. in pursuance of 
the agreement, without reserving any part to 
cover the indemnity. On Feb. 18, 1891, the 
surviving trustee died. In 1909, the co. having 
made default, the surviving trustee’s exors. were 
compelled to pay £5,874 for arrears of rent, breach 
of covenants of the lease, & costs :—Held: neither 
the agreement, nor the assignment & conveyances 
in pursuance thereof, nor the change of the trust 
relationship thereby effected, amounted to any 
novation of the surviving trustce’s original right 
to indemnity & contribution against the partners, 
& his exors. were therefore entitled to enforce this 
right against the partners or their estates.—- 
MATTHEWS v. RUGGLES-BRISE, [1911] 1 Ch. 194 ; 
80 L. J. Ch. 42; 103 L. T. 491. 

1099. Expenditure on property belonging ex- 
clusively to one partner.|——BURDON v. BARKUS, 
No. 268, ante. 


B. Joint Expenditure Where No Partnership Exists. 

1100. Expenses of projected joint stock company 
—Failure of project.])—Where a number of persons, 
some acting on behalf of the others, endeavour to 
establish a joint-stock co., purchase property, pro- 
visionally register, but eventually fail in carrying 
it out, that is not a partnership, but an ordinary 
inchoate assocn.; & a bill filed for general con- 
tribution against a party not sanctioning expenses, 
but furnishing by his acts a colour to a right to 
have an account, dismissed without costs 5 but 
with respect to a party not so acting with costs.— 
UAMILTON v. SMITH (1859), 28 L. J. Ch. 404; 32 
L. T. O. S. 330; 5 Jur. N.S. 32; 7 W. RB. 178. 


C. Losses due to Partner’s Fraud or Negligence. 

1101. General rule.}|—A. & LB. being joint prize 
agents, A. is imposed on by persons falsely pre- 
tending to be sailors, to whom he pays a sum of 
money, which he is subsequently compelled to pay 
again to the persons really entitled. LB. is not 
bound to contribute to the sum so paid. 

Deft. has been guilty of negligence, & as between 
him & pltf. the latter is not liable. lt is of great 
consequence to the public that the rule should be 
strictly preserved. With regard to third persons, 
pltf. & deft. are both liable (Lorn MANSFIELD, 
C.J.).—M‘ILREATH v. MARGETSON (1785), 4 Doug. 
K. B. 278; 99 BE. R. 880. 

1102. J—A., B., C., & D., in partnership as 
carriers, agreed with S. & co. of Frome, to carry 
goods from London to Frome, where they were to 
be deposited in a warehouse belonging to the 
partnership at Frome, where A. resided, without 
any charge for warehouse room, till it should be 
convenient to 8S. & co. to take the goods home. 
Goods of S. & co. carried by the partners from 
London to Frome under this agreement, were 





credit, security to relieve him of the 
obligation for future rents under 
certain leases held for behoof of the co., 
but in which tbe individual partners, 
with their respective heirs & successors, 
had been taken bound to the laadlord. 
—MuRRAY v. HocarTH & Co. (1835), 
13 Sh. (Ct. of Sess.) 453; 10 Fac. Coll. 
283.—SCOT. 


of deceased 
against 
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deposited in the warehouse at the lattcr place, & 
destroyed by fire :—-Held: the partners were not 
liable to 8S. & co. for the value of the goods burnt ; 
& A., having paid the amount of the loss to 8S. & 
co., had paid it in his own wrong, & was not 
entitled to contribution from his partners.—He 
WEBB (1818), 8 Taunt. 443; 2 Moore, C. P. 500 ; 
129 E. R. 455. 
Annotations :—Apld. Chapman v. G. W. Ry. (1880), 5 
Q. B. D. 278. Mentd. Manchester & Northern Countics 


Fedoration of Coal Traders’ Assocns. v. L. & Y. Ry. (1897), 
10 Ry. & Can. Tr. Cas. 127. 








1103. -|—Bury v. ALLEN, No. 1775, post. 
1104. .|—A joint fiat in bkpcy. was issued 


against two partners, pending a suit by one of 
them against the other & a third person who had 
previously retired from the business, to set aside 
the partnership agreement on the ground of fraud 
& misrepresentation on the part of both defts., & 
for repayment of the moncys which pltf. had 
brought into the concern under that agreement. 
The assignees obtained leave from the ct. of 
Review to prosecute the suit against the retired 
partner, & they proceeded by supplemental bill, 
in which the creditors’ assignees were pltfs. & the 
official assignee & the retired partner were defts. : 
—IHeld: the creditors’ assignees, who represented 
not only the original pltf. on whose behalf relief 
was sought, but also the bkpt. partner who was 
an original deft. against whom relicf was sought, 
could not sustain the suit against the retired 
partner.---ROBERTSON v. SOUTHGATE (1848), 6 
Hare, 536 ; 67 Is. 1. 1276. 

1105. —-.-.]——-The managing partner of a col- 
liery worked beyond the boundaries of the colliery 
without proper inquiry as to such boundarics, &, 
after notice from the adjoining owner that he was 
committing a trespass, recklessly continued such 
workings without consulting his co-partners under 
the bond fide belicf that the adjoining owner had 
no title to the disputed area. An action against 
him for trespass & damages by the adjoining 
owner was referred to arbn. The co-partners had 
no knowledge of the action until after the reference 
had been agreed to. They attended the reference, 
however, & did not object to it. The arbitrator 
found that a trespass had been committed, & 
assessed the damages at £6,000. The co-partners 
refusing to contribute, the managing partner 
brought an action against them claiming a declara- 
tion that the £6,000 damages was a partnership 
debt, & that defts. were bound to contribute 
ratably to it:—Held: (1) the co-partners had 
acquiesced in the arbn. & were bound by the 
award, which was equivalent to a verdict by a 
jury & the judgment of the ct. thereon; but (2) 
inasmuch as the managing partner had acted with 
culpable negligence in continuing to work in the 
disputed area after notice from the adjoining 
proprictor, & without consulting his co-partners, 
he alone was liable for the damages.--THOMAS v. 
ATHERTON (1878), 10 Ch. D. 1853; 48 L. J. Ch. 
370; 40 L. T. 77,0. A. 


D. Loans from Partner to Partner. 


1106. No right to indemnity.|— Mtgees. of 
goods, etc., permitting bkpts. to continue in 


PART V. SECT. 9, SUB-SECT. 2.—D. 
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hash Yonmronmy sos 
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PART V. SECT. 9, 


k. General rule.J}-—GRay v. MCMILLAN 
(1863), 22 U. C. BR. 456,—CAN, 
. -}—After dissolution the posi- 
tion of members of a partnership with 
reference to a firm debt is that of 
ordinary joint-debtors, & accordingly 
where one of two partners has paid a —IND. 
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possession, order & disposition, have no specific 
lien against general assignecs under the com- 
mission. 

The partnership stock is no further subject to 
debts from one partner to another, than as the 
money has been applied to the partnership trade 
(LEB, C.J).—RYALL v. ROWLES (1749), 9 Bi. N. 8. 
377; 1 Ves. Sen. 348; 1 Atk. 165; 1 Wils. 260; 
27 FE. R. 1074. 


Annotations :-—Refd. West v. Skip (1749), 1 Ves. Son. 239; 
Doddington v. Hallet (1750), 1 Ves. Sen. 497; Hartley v. 
Smith (1819), Buck. 368; He Bainbridge, Ex p. Fletchor 
1878), 8 Ch. D. 218. Mentd. Row v. Dawson (1749), 1 

os. Sen. 331; Ward v. Turner (1752), 2 Ves. Sen. 431; 
Ex p. Dumas (1754), 2 Ves. Sen. 582; Ix p. Shank (1754), 
1 Atk. 234; Worscley v. Demattos & Sladcr (1758), 1 
Burr. 467; Wilson v. Day (1759), 2 Burr. 827 ; Mason v. 
Vere (1779), 2 Wm. Bi. 1309; Falkener v. Case (1781), 
1 Bro. C. C. 125; Atkinson v. Maling (1788), 2 Term Rep. 
462; Plumb v. Fluitt (1791), 2 Anst. 432; Gordon v. 
East India Co. (1797), 7 Term Rep. 228; Lingham v. 
Biggs (1797), 1 Bos. & P. 82; Evans v. Bicknell (1801), 6 
Ves. 174; Jones v. Gibbons (1804), 9 Ves. 407 ; Horn *. 
Baker (1808), 9 Kast, 215; Taylor v. Plumer (1815), 3 
M.& 8. 562; He Frazer, kz p. Monro eget Buck. 300 ; 
Storer v. Hunter (1824), 3 B. & ©. 368; Dearlo v. Hall, 
Loveridge v. Cooper (1828), 3 Russ. 1; Hubbard v. 
Bagshaw (1831), 4 Sim. 326; Ite Severn, Ex p. Tennyson 
(1832), Mont. & B. 67; Buck v. Lee (1834), 1 Ad. & Kil. 
804; Re Ogden, Hz p. Loyd (1834), 3 Deac. & Ch. 765 ; 
Gardner v. Lachlan (1838), 4 My. & Cr. 129; Itceves v. 
Capper (1838), 1 Arn. 427; dte Gye & Hughes, he p. 
Reynal (1841), 2 Mont. D. & De G. 443; Belcher v. Capper 
(1842),4 Man. & G. 502; Kttyv. Bridges (18413), 2 Y. & 0. 
Yh. Cas. 486: Belcher v. Bellamy (1848), 2 Exch. 303 ; 
Beckham v. Drake (1849), 2 H. Ju. Cas. 579; Bartlett v. 
Bartlett (1857), 1 De G. & J» 127; North v. Gurney 
(1861), 1 John. & H. 509; Grainge v. Warren, He Grainge 
(1865), 6 New Rep. 219; Donald v. Suckling (1866), 
L. 1.1 Q. B. 585 ; Cooke v. Hemming (1868), L. IR. 3 C. P. 
334; Re West of England & South Wales District Pank, 
Ex p. Dale (1879), 11 Ch. D. 7723; Re Hallett’s Kstate, 
Knatchbull 7. Hallett (1880), 13 Ch. D. 696; Colonial 
Bank v. Whinney (1886), 11 App. Cas. 426; Re Patrick, 
Bills v. Satham (1890), 63 L..1. 752 ; Ite Richards, Humber 
». lichards (1890), 45 Ch. D. 539; Thomas v. Scarles, 
1189112 Q. B. 408; English & Scottish Mercantile Invest- 
ment Trust 7. Brunton, [1892] 2 Q. B.1; Re Wyatt, 
White » Ellis, (1892) 1 Ch. 188; Ward v. Duncombe, 
[11893] A. C. 369; Sharman v. Mason, (1899) 2 Q. B. 679 ; 
Rose v. Buckett, [1901] 2 K. B. 449; Glegg v. Bromley 
(1911), 81 L. J. K. B. 334. 


Ii. Debt paid by One Partner. 


1107. Judgment debt.|—A. on behalf of himself 
& his partners, enters into contract with B. for the 
purchase of a certain commodity, but the name of 
A. only was made use of in the contract. This 
contract not being performed by A. an action was 
brought, & a verdict recovered against him. Ona 
bill filed by A. against his partners, to contribute 
their shares of the damages & costs :—Held: they 
were liable so to do, having paid a proportion of 
the deposit, & being entitled to an equal share of 
the profit if any had been made.—-BROWNE v. 
GIBBINS (1725), 5 Bro. Parl. Cas. 491; 2 K. ht. 
817, I. L. 

1108. ——-.]— Evans v. YEATHERD (1824), 2 
Bing. 183; 1 C. & P. 3836; 9 Moore, C. P. 272; 2 
L. J. 0.8. C. P. 149; 130 KH. R. 256. 

Annotations :—Mentd, Blackett v. Weir (1826), 4 L. J. O. S. 
kK. B. 205; Slegg v. Phillips (1836), 2 Har. & W. 51. 
1109. -]—One of several partners in trade 

who pays money on account of his co-partners 

cannot maintain an action against them for 
contribution on the ground that he made such pay- 
ment not voluntarily but by compulsion of law.— 

SADLER v. NIXON (1834), 5 B. & Ad. 936 ; swh nom. 


SUB-SECT. 2.—E. 





ortion of such debt he may recover 
rom the other half of the instalment so 
pald.—-WREN v. NEIZON, (1910) T. P. D. 
562.—S. AF. 


NARAYANA AITYANGAR 1, RAMASWAMI 
AIYANGAR (1908), I. L. R. 32 Mad. 203. 
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SADLER v. HiIcKson, 3 Nev. & M. K. B. 258; 3 

L. J. K. B. 101; 110 E. R. 1088. 

Annotations :—Retd. Boltcr v. Poploe (1847),,1 14 ae T. 0.8. 
550 ; Bevan v. Whitmore (1863), 1456C.B.N 433. 
1110. Payment of bill of peahan ee 1 Arai 

v. FOURDRINIER (1829), 6 Bing. 306; J. & Welsb. 

68; 3 Moo. & P. 743; Mood. & M. 334, 0.3; 8 

L. J. 0. 8. . P. 33; 130 E. R. 1298. 

Annotations :—Reti. Bassett v. Dodgin (1833), 9 Bing. we 
Wallis v. Swinburne (1847), 1| Exch. a0 Mentd. 
Fenwick, Hz p. Brown (1849), 13 L. T. O. S. 468. 

1111. --|—The right to enforce cont ibousd 
between joint makers of a promissory note by an 
action at law is not affected by the fact that the 
makers were co-partners together with others, 
& that the note was given to secure money raised 
for the purposes of the partnership. Therefore, 
where A., B., & C., being shareholders with other 
adventurers in a Cornish mine, conducted on the 
cost book principle, for the purpose of raising 
money for carrying on the mince, joined in a joint 
& several promissory note for £500, & which being 
discounted the proceeds were applied to the work- 
ing of the mine, A. having subsequently paid the 
amount to the holder of the note :—Hcld: an 
action for money paid was maintainable by him 
against the other makers of the note, this not 
being a partnership transaction. -—SEDGWICK ¥. 
DANIELL (1857), 2 H. & N. 3819; 27 1. J. Ex. 116; 
157 1k. R. 132. 

1112. J|—EDWARDS v. WEAR (1849), 13 
L. T. O. S. 120. 

Contract of guarantee.|—Sce GUARANTEE, Vol. 
XXVI., p. 182, No. 959. 








SUB-SECT. 3.—LIMITATION OF LIABILITY. 

1113. By course of dealing.|—-GEDDES v. WAL- 
LACE, No. 248, ante. 

1114. Expressly .|—By the terms of the resolu- 
tions on the formation of a co., the object of which 
was to purchase Jand & found a colony, certain 
trustecs had the control of an expedition to explore 
the district & it was resolved that the expense of 
the expedition should not exceed a certain sum, 
& that the subscribers were not to be liable beyond 
a fixed amount. On the arrival in the country of 
the persons proceeding on the expedition they 
were scized & thrown into prison, and owing to 
this the project failed, & the loss greatly excecded 
the limit fixed by the resolutions :—Held: the 
trustees could not call on the subscribers for con- 
tribution beyond the fixed amount.—-GILLAN v. 
MORRISON (1847), 1 De G. & Sm. 421; 9L. T. 0.8. 
352; 11 Jur. 861; 68. R. 11381. 


Annotation :—Reld. Re Norwich Yarn Co., Ex p. Bignold 
(1856), 22 Boav. 143. 


1115. Inconsistent Stipulations.) — One 
clause of a joint stock co.’s partnership deed 
declared that no member should in any case, as 
between himself & the partnership, be liable for 
any debts, calls, or demands upon the said co. 
after he should have ccased to be a member, “‘ save 
only & except for & in respect of any sum or sums 
which he shall or may be liable to pay by reason 
of any forfeiture, penalty, or misconduct.”’ A 
subsequent clause declared, that after transfer 
‘‘ the former or last proprictor thereof shall thence- 
forth be for ever acquitted & discharged of & from 
all covenants, agreements, regulations, obligations, 


1110 i. Payment of Gill of erchange.) 
LOVE (1888), 16 O. R. obtains in 
a ere 


0 fi. ———.}—_STROYAN tv. MILROY, 
11909) 28. L. FT. 548.—SCO'*. 


m. Right of swbrogation.]—Under the 





the Grotor again 


R. 4 
183; 26 C. I 


principlen of the common law as it 
England & in Ontario a 
partner who pays a verte debt 
cannot be subrogated to 


. CONNOR (1808) 10 Exch. C. R. 
T. 7.—C 
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& liabilities whatsoever ”’ in respect of the sharcs 
transferred, ‘‘ save only in respect of any penalty, 
forfeiture, or liability which shall have been pre- 
viously incurred by him, her, or them in regard 
thereto’ :—Held: (1) the saving as to liability 
in the first clause meant, in respect of any personal 
liability of the member to the co.; (2) the saving 
in the latter clause must be construed to mean 
the same personal liability, for that to give it a 
larger construction would be to annul the discharge 
from liability previously given.—Z?e ee 
UNION BREWERY (Co., CROX'TON’S CASE (1852), 1 
De G. M. & G. 600; 19 L. T. 0.8. 209; 16 Jur. 
507; 42 I. i. 685, Th 
Annotations :—Generally, Refd. Ie Pennant & Craigwen 
Consolidated Lead Mining Co., Fenn's Case (1854), 4 De 


285. Mentd. Ize Monmouthshiro & Glamorgan- 
aes Banke Co., Cape’s Exors.’ Caso (1852), 2 De G. M. 
e 5 e 


1116. On demand for payment of debt—-No 
demand made—Action by representatives of de- 
ceased partner.|——Under a written instrument of 
partnership entered into in Feb. 1920, between 
five co-partners for the development & ultimate 
resale of a freehold estate which they had pur- 
chased it was provided that, upon the death of 
any of the partners before the estate had been 
completely sold, the share or intcrest of the one 
so dying should be purchased by the others in 
equal shares at a price to be fixed by arbn. in case 
of difference, & the legal personal representatives 
of the deceased partner were to be ‘ indemnified ”’ 
by the surviving partners from all future claims, 
liabilities, & deraands, in respect. of the said estate. 
One of the partners died on Oct. 4, 1921, & the 
greater part of the freehold cstate was still unsold. 
At the date of the partner’s death the partnership 
account at a bank was largely overdrawn. ‘The 
overdraft was secured by the guarantee of each 
partner. The exact amount of the overdraft was 
subsequently asccrtained by the bank to be 
£17,126 16s. 2d., & the manager informed the exor. 
of deceased partner of this, & of the liability of 
the partnership syndicate & testator’s estate, but 
no demand for payment was ever made. In an 
action by pltf. as legal personal representative of 
deceased partner against his four co-partners as 
defts. claiming specific performance of the partner- 
ship agreement & requiring a proper discharge & 
release from all the liabilities of the partnership, 
particularly in respect of the overdraft at the 
bank :—Held: the ordinary covenant contained 
in the agreement to indemnify the estate of 
deceased partner did not entitle ptf. to insist upon 
the immediate payment of debts for which no 
demand had been made. The obligation to make 
good the indemnity by payment & the right to 
enforce the covenant arose when the demand for 
payment was made & not before, therefore, pitf. 
was not entitled to what would be in substance 
an order on defts. to repay all that was owing to 
the bank, & the action failed.—BRADFoRD v. 
GAMMON, 11925] Ch. 182; 94 L. J. Ch. 193; 132 
L. T, 342 ; 69 Sol. Jo. 160. 


SUB-SECT. 4.—Loss OF INDEMNITY. 
Laches.|—-See No. 1122, post. 
1117. By agreement between partners—Whereby 
partnership effects to be divided into separate 





n. Payment by partner —Custodian of 
funds 1 Co UCHMAN v. CAMPBELL, 
{1925)3 D. L. Rt. 749.—CAN. 


PART V. SECT. 9, SUB-SECT. 4. 


o. By agreement between partnera— 
AN, Improper acting of partner not disclosed. ] 


the rights of 
st. his co-partner.— 
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Sect. 9.—Right to indemnity: Sub-sect. 4. Sect. 10: 
Sub-sects. 1&2. Sect. 11: Sub-sect. 1, A.] 


property of each.|—H. & D. consign indigo to 
Messrs. G. for sale, with a letter of instructions, 
to which H. adds a postscript stating that T. is to 
share his moiety with him, & directing Messrs. 
G. to carry the balance, after certain payments 
thereout, to the separate accounts of the three, 
H., D., & T. Messrs. G. act on these instructions. 
T, deals with his share through their means. & 
H. then revokes his directions to carry to T.’s 
sepurate account in consequence of T.’s default 
in meeting a bill, of which he was joint acceptor 
with H. UI. files a bill for a decree that he has a 
lien on ‘[.’s share in the hands of Messrs. G., & for 
an account & lien on the balance. Bill dismissed 
with costs.—HoLroyp v. GRIFFITHS (1856), 3 
Drew. 428; 4 W. R. 225; 61 E. R. 966. 

-.|—See, also, No. 1118, post. 


Srctr. 10.—PARTNER’S LIEN. 
SUB-SECT. ].-—NATURE OF RIGHT. 


Lien, generally, see LIEN, Vol. XX XII., pp. 212 
el seq. 

See Partnership Act, 1898 (c. 39), s. 39. 

1118. To what property right attaches—Property 
appropriated to one partner.}]— (1) If, upon a 
dissolution of partnership, it is agreed that certain 
arts. of the partnership stock shall become the 
exclusive property of one of the partners, & that a 
certain fund shall be appropriated to the payment 
of the debts, & that fund afterwards proves in- 
sufficient for the purpose, the other partner has 
no lien on those arts. in respect of such deficiency. 

(2) A ct. of equity will enforce an agreement 
made upon a dissolution of partnership, that a 
particular book, used in the trade should become 
the exclusive property of one of the partners, & 
that a copy of it should be delivered to the other.— 
TLINGEN v. SIMPSON (1824), 1 Sim. & St. 600; 57 
EK. R. 236. 

1119. ——— Substituted assets—By continuing 
partner.|—A. & HK. carried on partnership; A. 
died, & a considerable sum was duc from the 
partnership to his estate. 3B. continued the trade, 
with the assent of the exors., but at the end of six 
months they insisted on payment, or to have the 
business wound up, whereupon B. assigned to them 
his share in all the partnership assets, upon trust 
to pay the joint creditors, & then the debt due to 
A.’s estate, & the residue to B. :—Held: the exors. 
had no lien on the stock-in-trade substituted by 
B., for that sold during the six months.—PAYNE 
v. TIORNBY (1858), 25 Beav. 280 ; 27 L. J. Ch. 689 ; 
31 L.T. 0. 8. 309; 4 Jur. N.S, 446; 53 E. R. 643. 

1120. Surplus assets—-Not specific property. 
—Re BOURNE, BOURNE v. BOURNE, No. 680, ante. 

Solicitor’s Hen.]—See Sorictrors. 





PARTNERSHIP. 


SuB-secT, 2.—AGAINST WHOM AVAILABLE, 


1121. Separate creditors of other partner.|— 
Rights of the separate creditor of one partner, 
against the partnership property. 

The share taken in execution was liable, in the 
first place, to all such demands as the other partner 
had against H., on the partnership account, cither 
in law or equity, antecedent to the execution ; but 
not to such demands as he might have on a 
separate account, or to such as were subsequent 
to the execution ; because as to the goods taken in 
execution, the partnership ended thereupon, & 
the creditor became a tenant in common with the 
other partner (LORD HARDWICKE, C.).—SKIPP v. 
HaARWwoop (1747), 2 Swan. 586; 3 Atk. 5643; 36 
EK. R. 739. Th. C. 

Annotations :-—Consd. Aspinall v. L. & N. W. Ry. (1853), 11 
Hare, 325. Refd. Fox v. Hanbury (1776), 2 Cowp. 445; 
Taylor v. Fields ae 4 Ves. 396; Johnson v. Kvans 
(1844), 7 Man. & G. 240; Ekins v. Brown (1854), 1 Ecc. & 
Ad. 400. Mentd. Pengree v. Jonas (1787), 2 Bro. C. OC. 
141: Russel v. Buchanan (1838), 9 Sim. 167; Aitchison 
». Lee (1856), 3 Drew. 637 ; Re Royal British Bank (1856) 
2 Jur. N.S. 1111. 

1122. ——-.]—West v. Sxip (1749), 1 Ves. Sen. 
230; 27 BK. R. 1006, L. C.3; subsequent proceedings 
(1750), 1 Ves. Sen. 456, L. C. 

Annotations :—Consd. Fox v. Hanbury (1776), 2 Cowp. 445 ; 
Taylor v. Welds (1799), 4 Ves. 396. Refd. Smith v. De 
Silva (1776), 2 Cowp. 469; H=x pn. Ruffin (1801), 6 Ves, 
119; Sepioat v. Le N. W. Ry. (1853), 11 Hare, 325 ; 
Ekins v. Brown (1854), 1 Eee. & Ad. 400. Mentd. Imray 
». Magnay (1843), 11 M. & W. 267; Bartlott v. Bartlett 
eae Se G,. & J. 127; Re Rawbone’s Trust (1857), 3 


1123. Mortgagee—Of partnership assets.] — Re 
LLANGMEAD’S 'TRusTS, No. 678, ante. 

1124, —— Remedy for interference with 
partnership assets.|—An inquiry must be directed 
as to what property is included in the mtges. .. . 
A retiring partner, or the exor. of a deceased 
partner, is entitled to be indemnified from partner- 
ship liabilities out of the partnership estate, & 
though he cannot compel payment out of the con- 
tinuing partners’ separate estates, he can prevent 
interference with the partnership assets until these 
liabilities have been paid off. That right exists 
unless forfeited or released, or merged or otherwise 
lost in any way a vendor’s lien might be lost 
(KEKEWICH, J.).—ABERDARE & PLYMOUTH CoO., 
Lip. v. HANKEY (1887), 3 T. L. R. 493. 

1125. —— Of undivided molety of freeholds— 
Notice of partnership to mortgagee necessary.|— 
CAVANDER v. BULTEEL, No. 670, ante. 





Sect. 11.—DIVISION OF PROFITS AND 
INCIDENCE OF LOSSES. 
SuB-sECcT. 1.—PROFITS. 
A. Meaning of. 
1126. Definition.]|—-There is no single definition 
of the word “ profits’’ which will fit all cases 
(FARWELL, J.).—-BOND v. BARROW HAMATITE 





vanced.}—Minin 


—Where one co-partner acts so im- 
does not exten 


properly in the affairs of the co- 
partnership as to render it liable to an 
action for damages, the other members 
may maintain a suit for the amount. 
thereof against him, even though on 


those already 


coutinuing partner gave to tho one so 
acting a bond of indemnity, & to save 
him harmless from actions, if It appear 
that the fact of such improper acting 
of his partner was witbhold from him.— 
KINTREA ¥v. CHARLES (1865), 12 Gr. 
123.—CAN, 


PART V. SECT. 10, SUB-SECT. 1. 


p. To what property right attaches— 
Partnership properly—Finr money ad- 


CURATOR OF 


retired 
obtained 


Act, 1904, 5s. 281 (4), 
the right of partners 
to contribution or indemnity beyond 
existing, 
Aides a ee peg Cepen bin een 
respect of moncy to 

the dissolution of the partnership the partner, having ue oe may havo 

en entitled apa rom the statute.— ° 
NTESTATE ESTATES vv, 
a (1913), 15 W. A. L. R. 93.— 


qa.—*— Profits & 
capilal—Securing repayment of 

riner.J—A retiing 
rom one of the continuing 
yartners a letter agree 
he amount advanced by him out of the 
one-fourth of the profits from the 


business :-—Held > the retiring partner 

had a lien ou such fourth part of the 

pee: & a corresponding portion of 
he capital stock & asse of the 
artnersbip.— MCGREGOR 7. ANDERSON 
1857), 6 Gr. 354.—-CAN, 


Share assigned to co-partner.] 
—-MATHERS Vv. SHORT (1868), 14 Gr. 
254.—CAN. 


but merely 





t. Power to sell under award of lien.) 
corresponding | —-ItRpIcK v. SKELTON (1889), 18 O. R. 
loan _100.—CAN. 


artner 
PART V. SECT. 11, SUB-SECT. 1.—~A. 


a. Flow estimated—Value after deduc- 
tion of costs & expenses—Speculation in 


to reimburse 


Part V.—RELATIONS OF PARTNERS INTER SE. 


STHEL Co., [1902] 1 Ch. 353; 71 L. J. Ch. 246; 
86 L. T.10; 50 W. R. 296; 18 T. L. R. 249; 46 
Sol. Jo. 280; 9 Mans. 69. 

Annotations :-—Consd. Re Spanish Prospecting Co., [1911] 1 
Ch. 92. Refd. Ammonia Soda Co. v. Chamberlain, [1918] 
1 Ch. 266; Evling v. Isracl & Oppenheimer, [1918] 1 Ch. 
101. Mentd. Re Accrington Corpn. Steam Tram. Co., 
{1909} 2 Ch. 40. 

1127. -|—The word “ profits’? has in my 
opinion a well-defined legal meaning & this mean- 
ing coincides with the fundamental conception 
of profits in general parlance, although in 
mercantile Dares loey the word may at times bear 
meanings indicated by the special context which 
deviate in some respects from this fundamental 
signification. ‘‘ Profits’? implies a comparison 
between the state of a business at two specific 
dates.... The fundamental meaning is the 
amount of gain made by the business during the 
year (FLETCHER Movutron, L.J.).—Re SPANISH 
PROSPECTING Co., LTp., [1911] 1 Ch. 92; 80 
L. J. Ch. 210; 103 L. T. 609; 27 'T. L. R. 76; 
55 Sol. Jo. 63; 18 Mans. 191, C. A. 

Annotations :—Refd, Garwood v. Garwood (1911), 104 L. T. 
341; Pool v. Guardian Investment Trust Co., [1922] 1 
K. B. 347; I. R. Comrs. v. Burrell, [1924] 2 K. B. 52. 
1128. Profits accruing to one partner — From 

office—Not partnership property unless expressly 

included.]—CLARKE v. RIcHARDS, No. 207, ante. 

1129. Steward’s fees.|—S. & U. were solrs. 
& partners; S. was steward of a manor & receiver 
ofrents. Inthe arts. of partnership it was provided 
that steward’s fees & recciver’s salaries of either 
partner should be deemed part of the profits of 
the partnership, but that the receipts & payments 
in respect thereof should be made by the partner 
conducting such business :—Held: steward’s fees 
& receiver’s salary or commission are not profits 
on a trade or business in the ordinary sense of the 
term; & under the circumstances, balances due 
by S. as steward or receiver were not debts of the 
partnership.—ALstTon v. Sims (1855), 3 Eq. Rep. 
834; 24 L. J. Ch. 553; 25 L. T. O. S. 189; 1 
Jur. N.S. 488; 3 W. R. 481. 


Annotation :—Consd. Collins v. Jackson, Jackson v. Collins 
(1862), 31 Beav. 645. 











1130. Receiver’s salary.|—-ALSTON v. SIMs, 
No. 1129, ante. 
1131. Gratuity on sale of property—-When 





arising from partnership transaction.,—A. & B. 
in partnership as valuers were employed by H. & 
co. to value a property. A. valued the property, 
& in conjunction with T. sold it to aco., whereupon 
H. & co. gave A. & T. £5,000. The accounts showed 
that the firm of A. & B. were employed in getting 
up the co. :—Held : the £2,500 paid to A. belonged 
to the firm.—Hancock v. IIgzaton (1874), 22 
W. R. 784, L. JJ. 

11382. ——— Benefit derived from ‘“‘ office ’’— 
Pay of army officers./—A partnership deed made 
in 1909 between pltf. & deft., who were solrs., 
provides that ‘‘ the salary or other benefit derived 

y either partner from any office which he may 
hold during the continuance of the partnership 
shall be treated as forming part of the profits,” 
& that after five years pltf. should not be obliged 
to attend to the business any further than he 
thought proper. In 1914, pltf. joined the army 
with the rank of major, & in 1918 he was 
demobilised. The partnership was dissolved in 
1921 :—Held: the word “office” in the deed 
included the position of an officer in the army, & 
on taking the accounts the pay received by pitf. 


-]—PROUPFOOT v. BuSH (1859), 7 goodwill of a partner who has died 

** profits ’’ means profits available for 
division after deduction of excoss 
duty.—BisHor vv. 
S. ©. 229; 58 


Gr. 518.—CAN, 


rofits 
RUSTEE2, 


b. —-— Deduction of excess of profits 
duty.J—In calculating the sharo of 


[1921] 
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as an officer was to be treated as profits of the 
partnership.—CARLYON-BRITTON v. LUMB (1922), 
38 T. L .R. 208. 

—-—~ Partnership between solicitors.|——Sce 
SoLIciTors. 

"1183. Increase in value of book debts—Over- 
estimate in partnership deed.|—A father trading 
alone took his sons into partnership, & undertook 
to bring into the business ‘ all his capital then or 
usually employed therein, without any allowance 
of interest.”” In estimating the father’s capital, 
the book debts due to him were, according to the 
custom of the trade, valued at 20 per cent. below 
their nominal amount; but they actually realised 
more. The father withdrew large sums from the 
capital, to pay trade debts incurred before the 
substituted capital of his own. In the absence 
of express contract :—Held: (1) the sum realised 
for book debts, beyond the estimated amount, was 
capital, & not partnership profits; but the fact 
that the father had taken the sons into partner- 
ship by way of advancement, was at once con- 
clusive on this point; (2) no interest was payable 
to the sons on account of capital withdrawn by the 
father to pay trade debts due at the date of the 
partnership; (3) no interest was payable to the 
sons on account of additional capital brought in 
by them. 

The withdrawal by a partner of capital, in order 
to pay his private debts, is so far for the benefit 
of the other partners, as preventing the mischief 
that would arise from an execution against the 
partnership property, that, in the absence of fraud, 
no interest is payable to the other partners on 
account of the capital so withdrawn. 

Semble: interest may, under some circum- 
stances, be payable between partners on account 
of capital brought in or withdrawn, independently 
of express contract.—CooKkE v. BENBOW (1865), 
3 De G. J. & Sm. 1; 6 New Rep. 185; 46 E. R. 
538, L. JJ. 

1134. Increase in value of fixed plant or real 
estate.|—-ROBINSON v. ASHTON, ASHTON v. ROBIN- 
SON, No. 987, ante. 

1135. How estimated—Value of partnership pro- 
perty less original capital with interest.]|—-(1) Where 
two partners made an agreement containing a 
provision that on the determination of the partner- 
ship one partner should purchase the share of the 
other at a valuation to be made by two persons, 
one appointed by each partner, & the partnership 
was carried on for some time under the agree- 
ment :—Held: though the valuation could not be 
so made, because no umpire was provided, the ct. 
would carry the partnership agreement into effect 
by ascertaining the value of the share. _ . 

(2) Where the fixing a value by arbitrators is 
not of the essence of an agreement, the ct. will 
carry the agreement into effect, & will itself, if 
necessary, ascertain the value. 

(3) Where profits are left by a partner in a 
business he will not, in the absence of a special 
agreement, be allowed interest on them. j 

(4) In ascertaining the profits of a business, 
the value of the partnership property is to be 
found, & the original capital with interest thereon, 
if necessary, is to be deducted; the residue will 
represent the profits —DINHAM v. BRADFORD 
(1869), 5 Ch. App. 519, L. C. 


Annotation :—Aas to (1) Apprvd. & Apld. Hordern v .Hordorn, 
{1910} A. C. 465. 








So. L. R. 109.—SCOT. 


co. Profits left in business—-Profita or 
NIcou’s ca .J}—PIISWORTH v. Mosse (1862), 
14 I. Ch. R. 163.—IR. 


PARTNERSHIP. 


Sect. 11.— Division of profits and incidence of losses: 
Sub-sect. 1, A. & B. (a) & (b).] 


1136, Balance of receipts over expenditure 
in each year.|—In ascertaining the ‘ profits’ of 
& partnership, in the absence of special agreement 
to the contrary, the net profits of each yea” must 
be ascertained upon the footing of the moneys 
actually received & paid in that year without 
reference to when the work is done in respect of 
which the moneys are received.—BADHAM v. 
WILLIAMS (1902), 86 L. T. 191. 

Profits of company.]—See CoMpANIEs, Vol. IX., 
pp. 600, 601, Nos. 4006, 4017. 





B. How Divided. 
(a) In General. 

Sec Partnership Act, 1890 (c. 39), s. 24 (1). 

1137, Presumption of equal division.] — Pua- 
COCK v. PEACOCK, No. 154, ante. 

1138. -.]—[As to] the question what pro- 
portion the partners in a concern were severally 
entitled to, I should be disposed to advise the jury, 
leaving the matter to them, that an equal division 
would be a convenient doctrine of fact, & form the 
ground for a convenient inference to be drawn in 
the absence of other evidence; but that would 
only be supposing that there was no other evidence 
in the cause (LORD Brovanam, C.).—THOMPSON 
oN (1831), 7 Bli. N. S. 432; 5 I. BR. 





oo —-—.|—FAarrRaAR v. Beswicx, No. 1045, 
ante. 
1140. ——-.]-—M‘GrEGOR v. BAINBRIGGE (1848), 


7 Mare, 164, n.3 68 14. R. 67. 
annotations :—Refd. Robinson v. Anderson (1855), 20 Beav. 


ha —-~—,]|—STrEWART v. ForsBEs, No. 1053, 
ante. 
1142. -}—Where two solrs., who are not 





then in partnership, are employed in the same 
matter for a client, as in the defence of an action, 
the primd facie inference of law is, that they are 
partners as to that particular matter, & entitled 
to an equal share of the joint profits, irrespective 
of the quantity of work performed by each.— - 
ROBINSON v. ANDERSON (1855), 20 Beav. 98; 52 
i. R. 539; affd.. 7 De G. M. & G. 239, L. JJ. 

1143. -|—In the absence of any evidence, 
the presumption is, that partners are cqually 
entitled to the profits & equally liable to bear the 
losses of the business.—CoLLIns v. JACKSON, 
JACKSON v. COLLINS (1862), 31 Beav. 645; 54 
HK. R. 1289. 

1144. Rebuttal of presumption — Entries in 
account books.|—-STEWART v. FORBES, No. 1053, 





Express agreement.] —Sce 
b. (6), post. 

1145. Burden of proof—On party setting up 
1142, 


Sub-sect. 1, 





Eta OnINGON v. ANDERSON, No. 
ante. 

1146. Effect of extra work by one—Extra re- 
muneration may be allowed.|—-Two scts of parties 
having projected a railway, on a similar line, 
agreed to consolidate the project, & appointed as 
solrs. of the proposed co. pltf. & deft., whom they 
had respectively consulted prior to the consolida- 





PART V. made he anaemia 1.— 11387 ii. 
- (8). 

1187 i. Presumption of equal divi- 
sion.}—In the absence of anything in a 
artnership contract to the contrary, 
che presumption of law is that the 
partnership shares are equal.— WELLS 
v, Petty (1897), 5 B. C. R. 353; 1 
M. M. Cas. 147.—CAN. 


shares.—TRO 


-l—Where there is no 
express contract between partners, it is 
not, according to the law of Scotland, a 
necessary presumption of law that the 
profits are to be d 


MPSON WV. 
(1831), 7 Bli. N.S, 432; 5 EB. R. 833. 
SCOT. 


tion. The two solrs. accepted the appointment 
without making any definite arrangement as to the 
division of the business, or of the emoluments of 
the office, & a much larger portion of the work 
was done by deft. than by pitf. In a conversa- 
tion between them about six months after the 
appointment, & before the principal part of the 
business was transacted, pltf. stated, as the result 
of his inquiries into the practice in like cases, that 
the allowance for office expenses & personal 
trouble in such limited partnerships between solrs. 
was made by each party retaining besides his 
expenses & disbursements, from 10 to 25 per cent. 
on the amount of the net charges for the business 
done, & which principle he considered satisfactory ; 
& deft., in reply, observed that there could be no 
misunderstanding about it between honourable 
men. Upon a bill by plitf. claiming an account & 
division of the profits of the business done by the 
co. upon the footing of an equal co-partnership, 
& offering to allow 25 per cent. upon the work done 
separately to the partner who did it, the ct. in 
the circumstances, made a decree accordingly.— 
WEBSTER v. BRAY (1849), 7 Hare, 159; 68 EH. R. 
65, 

mnnlatin :—Apld. Robinson v. Anderson (1855), 20 Beav. 


1147. ——.]-—Ropinson v. ANDERSON, No. 1142, 
ante. 


(b) Shares Fixed by Agreemenl., 

1148. When varied—-More work performed by 
one partner.|—'T'wo captains of ships of war enter 
into an agreement, that all prizes taken by either 
of them, whether in the ships they then had, or 
in any other ships which they might thereafter 
command, should be equally divided between them. 
One of them changed his ship, which, mecting 
with an accident, was ordered to be laid up, & 
it was some time before he got another ; the other 
captain continued cruising all the time, but 
objected to account for the prizes which he took 
during the interval of his partner being un- 
employed :—Held: he was accountable for all 
the prizes taken from the date of the agreement..- -— 
OGLE v. SANSOM (1715), 1 Bro. Parl. Cas. 1495 1 
K. R. 477, H. LL. 

1149. — Bankrupt partner—Debt due_ to 
partnership.|—-A. being entitled, under a parol 
partnership agreement with B. & C., to three- 
eighths of the capital & profits of the business, 
became bkpt., being at the time indebted to the 
partnership in respect of bills in which the partner- 
ship name had been used for his personal accozn- 
modation: the assignees claimed a share of profits 
made subsequently to the bkpcy., while the con- 
tinuing partners insisted, that bkpt.’s interest in 
the profits ceased at that time; in consequence 
of this difference, no settlement of accounts 
between his estate & the partnership took place, 
& the assignees filed their bill; but B. & C., & 
afterwards C. alone, pending the litigation with the 
assignees, carried on the business for many years 
with the stock & capital which existed at the time 
of the bkpcy., & stock & capital substituted in the 
usual course of trade for such former stock & 
capital, aided by the expenditure of considerable 
sums by C.:—Held: the assignees of A. were 
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ivided in equal of ‘profits unaffected.}—GALBRAITH ¥. 
WILLIAMSON MODOUGALL (19138), 24 O. W. RR. 234; 
a, ts Aan Ww. N. 919; 11 D. I. R. 133.— 
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entitled to three-eighths of the profits which had 
been made or should be made until the concern 
was finally wound up, & to three-eighths of the 
money to be produced by the sale of what remained 
in specie of the capital & stock; A.’s proportion 
of the profits was not to be lessened, nor the 
proportion of C. to be increased, in respect of the 
debt which A. owed to the partnership, or of the 
money which C.-brought into the business, beyond 
his share of the original capital.—CRAWSHAY v. 
COLLINS (1826), 2 Russ. 325; 88 E. R. 358, L. C. 
Annotations :—Consd. Richardson »v. Bank of England 
1Baes 4 My. & Or. 165; Wedderburn v. Wedderburn 
(18536 , 22 Beav. 84. Refd. Portlock v. Gardner (1842), 
Hare, 594; Buckley v. Barber (1851), 6 Exch. 164: 
McDonald v. Richardson, Richardson v. Marten (1864), 10 
L. T.. 166; Vyse v. Foster (1872), 21 W. R. 207; Re 
Aldridge, Aldridge v. Aldridge, [1894] 2 Ch. 97. 
1150. ——— Extra capital brought in by co- 
partner.]—-CRAWSHAY v. COLLINS, No. 1149, ante. 
1151. Release by one partner.]—At a 
meeting held in 1852, between pltf. & deft., two 
solrs., it was agreed that the professional business 
connected with the formation of a new line of 
railway should be apportioned between them ; 
that they should co-operate as solrs. in getting up 
the co.. & obtaining the Act of Parliament at their 
own risk; that each should provide the cash for 
his own disbursements, such disbursements to be 
repaid in the first instance, & then that any profits 
should be equally divided between them. The 
co. was formed & the Act obtained ; & at a meeting 
of the co. in Mar. 1855, a proposal in writing was 
made by pltf. & deft., & confirmed by the co., that 
pltf. & deft. should be allowed £1,500, in paid-up 
shares, in addition to their disbursements, such 
£1,500 to be received in full for all professional 
business up to the then present time, but to be 
subject to revision in case the line should be com- 
pleted. In 1856 part of the line was commenced, 
but the works were stopped for the want of funds. 
These funds were afterwards supplied by deft., & 
others, pltf. not being able to contribute. In 
1858 a small part of the line was completed, & 
pltf., early in 1859, pressed the co. for payment on 
account of his costs. In May, 1859, the co. paid 
pltf. £450 in cash & £740 in paid-up shares, & took 
from him a general release of all claims. From 
that time pltf. ceased to act as solr. to the co. 
Deft. said that some time in 1858 he told pitf. 
when he was pressing the co., that he (deft.) 
should henceforth decline undertaking any fresh 
business of the co. in co-operation with him; & 
alleged that since the date of the release he had 
had nothing whatever to do with pltf. He 
admitted pltf.’s right to have the profits attending 
the obtaining of the Act of Parliament; but 
insisted that the memorandum of Mar. 1855, 
& the payments & release of May, 1859, settled 
all questions between pltf. & himself. He denied 
that any partnership was ever constituted between 
pltf. & himself :—Held: the release did not put 
an end to the agreement between the parties, & 
pltf. was entitled to a decree for an account 
down to Apr. 1859.—HaANsiipe v. Krrron (1862), 
7L. T. 291; 8 Jur. N.S. 1113, L. C. 
4152.” Variation of agreement as to number 
of partners.|—(1) Pltf. B., who was an architect, 
agreed with defts., A. & K., who were wharf- 
building speculators & wharfingers, to render his 
financial & other assistance & supervision in the 
construction & completion of warehouses on two 
wharves, of which it was proposed to procure a 
lease ; &, in consideration of such his assistance & 
supervision, to receive one equal fifth part or 
share of the profits of the speculation & under- 
taking. A lease of the X. property was procured, 
J.—VOL. XXXVI. 
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but the negotiations for the Y. property fell 
through at the time. Pitf., it was originally 
intended, should be one of five, the other four 
to consist of two defts. & two capitalist gentle- 
men, whom it was intended tosecure. Eventually 
defts., in lieu of procuring two capitalists to be 
admitted into the partnership, borrowed the sum 
of £18,000 on mtge. of the premises by way of 
raising capital for the concern. No new agree- 
ment was entered into regarding the shares of the 
three parties to the original agreement :—Held: 
pitf. B. was only entitled to on.-fifth share as 
fixed in the agreement, but such share should not 
be liable to the mtge. debt of £18,000. 

(2) The Y. property became the subject of new 
negotiations on behalf of the partnership, but these 
latter negotiations also fell through. Some years 
after the date of the original agreement relating 
to the Y. property, deft. A. succeeded in obtaining 
a lease of the Y. property & claimed to retain it 
for his own benefit. Deft. A. had not previously 
declared in express terms that he considered the 
original agreement at an end :—Held: the Y. 
property still remained subject to the partnership 
agreement, & plitf. B. was entitled to one-fifth 
share in that property also.—BELL v. BARNETT 
(1872), 21 W. R. 119. 

1153. Variation of agreement as to partner-~ 
ship property—Property subsequently acquired.|— 
BELL v. BARNETT, No. 1152, ante. 

1154. Construction of articles—Guarantee of 
fixed sum.]—-By arts. of partnership between pltf. 
& two defts. it was agreed that pltf. should reside 
& manage the business abroad, & that he might 
draw for his private use to the extent of £500, until 
the yearly balance sheet was made, & the amount 
of profit ascertained. After payment of specified 
expenses, the partners were declared entitled to 
the gains & profits of the business in the following 
proportions: deft. K. to four-tenths, deft. H. to 
two-tenths, & plitf. to four-tenths. In case the 
gains should be found insufficient to pay the 
expenses, the deficiency was to be borne in the 
same proportions; &, in consideration of pltf. 
devoting his whole time to the business, defts. 
agreed to guarantee to pltf. ‘‘ that the four-tenths 
share in the profits to be received by him during 
the first two years should not be less than £500 
per annum; & further, that if the net profits 
should at any time, upon the division thereof, 
exceed £1,500 a year, pltf. should receive an 
additional bonus of £10 per cent. upon the gross 
earnings ’’ :—Held: the true construction was, 
that if there should be a profit, & four-tenths of 
that profit should be less than £500, plitf. was to 
take £500 but if there should be no profit, then the 
guarantee was not to emerge.—CROKER v. KREEFT, 
KREEFT v. CROKER (1865), 13 L. T. 186, L. C. 

1155. Provision of annuity for retiring 
partner—— Whether creating a trust.]—Arts. of 
partnership between two solrs. provided that the 
partnership should be for the term of ten years 
from May 1, 1875, if both the partners should 
so long live. The partnership was also made 
determinable by notice. There was a further 
provision that from the determination of the 
partnership the retiring partner, his exors. or 
administrators, or the exors. or administrators of 
deceased partner, should be entitled to receive out 
of the net profits of the partnership business, during 
so much, if any, of the term of five years from 
May 1, 1880, as should remain after the determina- 
tion of the partnership, the yearly sum of £350, 
& during so much, if any, of the term of five 
years from May 1, 1885, as either the retiring 
partner, or a widow of the retiring or deceased 

Ga 
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Sect. 11.—Division of profits and incidence of losses: 
Sub-sect. 1, B. (b) & (ec), C. & D.) 


partner, should be living, the yearly sum of £250, 
any sum which might under this provision for the 
time being become payable to the exors. or 
administrators of deceased partner, to be applied 
in such manner as such partner should by deed 
or will direct for the benefit of his widow & 
children, & in default of such direction to be paid 
to such widow, if living, for her own benefit. 
It was further provided that the annuity should, 
so far as legally might be, be constituted a charge 
on the net profits of the business. One of the 
partners died in 1883, leaving a widow, but without 
having given any direction as to the application of 
theannuity. By his will he appointed his widow his 
universal legatee & sole extrix. He died insolvent, 
& an action was brought by the creditor to 
administer his estate :—Held: the annuity did 
not form part of testator’s estate, but by the arts. 
a trust of it was created in favour of the widow, 
& she was entitled to it free from the claims of 
testator’s creditors. 

The fund came to the hands of the exors. 
impressed with a trust; & not merely subject to 
a direction given by F. [testator] which he could 
have altered by a contract for value (CoTTon, 
l.J.).—Re FLAVELL, MURRAY v. FLAVELL (1883), 
25 Ch. D. 89; 53.1. J. Ch. 185; 49 L. T. 690; 32 
W. Rf. 102, L. JJ. 


Annotations :—Refd. Fhrmann v. Khrmann (1894), 72 L. T. 
17. Refd. Re Davies, Davies v. Davies, [1892] 3 Ch. 63. 


(c) Profits Made after Dissolution. 
See Part VI., Sect. 5, sub-sect. 2, post. 


C. Right of Personal Representative of Deceased 
Partner. 


See Partnership Act, 1890 (c. 39), ss. 29 (2), 42. 

1156. Profits treated as capital—Expended on 
improvements.|—Exors. under a power contained 
in the will continued to carry on the partnership 
collicry business of their testator for the benefit 
of his estate. Under the will the widow took a 
life interest in the profits. A small amount of 
the profit: only was distributed during the lifetime 
of the widow, in accordance with formal resolu- 
tions passed by the partners. Large accumulations 
were used for business purposes & the undivided 
balances were carried to a profit & loss account, no 
resolution being passed to capitalise such accumu- 
lations. On the death of the widow her repre- 
sentatives claimed testator’s share in those profits 
as against his estate, & the Vice-Chancellor 
decided that they were entitled. The other exors. 
of testator appealed:—Held: the question 
depended upon the terms of the partnership, 
which was not an ordinary partnership, as the 
majority of the partners could decide what was 
to be done. They had treated these profits for 
many years as capital, & had decided not to 
divide them, & neither testator nor his exors. 
could at any time have received them, especially 
after they had been spent upon the works of the 
colliery. The order of the Vice-Chancellor must 
be discharged so far as it affected so much of the 

rofits as had been employed as capital in improv- 
ing & extending the colliery business ; & a declara- 
tion made that the tenant for life was not entitled 
to these profits —SrrakER v. WILSON (1871), 6 
Ch. App. 503; 40 L. J. Ch. 6380; 24 L. T. 763; 
re W. R. iT, C. 

nnotation :—Reid. ; i 

beat Re Bouch, Sproule v. Bouch (1885), 29 





; ar a -» one of three partners in 
a colliery, charged his one-third share & the future 
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gains & profits in the partnership with the pay- 
ment of £10,000 & interest to trustees of a deed 
for the benefit of his wife & family, & also 
covenanted to pay to the trustees all the residue 
remaining of his share in the gains & profits of the 
business during the preceding year after certain 
payments thereout, such residue & the interest 
on the £10,000 to be divided as to two-thirds for 
his wife & one-third for himself. The partnership 
was dissolved by the death of J.:—Held: 
(1) as between the trustees & J.’s estate the 
trustees under the covenant were not entitled to 
have paid to them out of his share of the partner- 
ship assets surplus income which, although appear- 
ing in the partnership accounts as excess of receipts 
over expenditure during a particular year, was, by 
the settled practice of the partners, treated other- 
wise than as distributable profits & devoted to 
colliery equipment & replacing assets that had been 
worn out; (2) the share of any surplus which 
became divisible when the partnership was wound 
up did not come within the covenant.—GARWOoOoD 
v. GARWOOD (1911), 105 L. T. 231, C. A. 

1158. Whether profits capital or income.]— 
IBBOTSON v. ELAM, No. 1201, post. 

1159. .|—Profits in a partnership business 
partly earned in testator’s lifetime, but not ascer- 
tained until after his death, are not apportionable, 
but are income of testator’s estate.—LAMBERT v. 
LAMBERT (1874), 29 L. "I. 878; 22 W. R. 359. 

1160. Accounts made up half-yearly.}—-Partner- 
ship arts. provided that mectings of the partners 
should be held, & the profits should be divided 
annually. The partners when reduced to two, 
testator being one of them, met & resolved that 
the accounts should be made up half-yearly, in 
Mar. & Sept. The meetings of the partners were 
held very irregularly, but when they took place it 
was the practice of the partners to examine the 
accounts, & to pass a resolution disposing of the 
profits, & until the passing of such resolution the 
profits were not carried to the separate credits. 
Testator, who died in Aug. 1869, by will declared 
that from the day of his decease the annual income 
arising from his residuary personal estate should 
belong, in effect, to A. for life, & that for that 
purpose the clear profits arising from his partner- 
ship should be considered as annual income, & 
be paid to A. for life. In Dec. 1869, at a meeting 
of the surviving partner & an exor. of testator, 
they resolved that the profits for the year ending 
Mar. 1869, should be divided ; & testator’s share 
was carried to the credit of his account under date 
Sept. 30, 1869, & it was, in Dec. 1869, paid to his 
exors. At a meeting of the same two persons 
in Mar. 1870, they ordered the profits for the half- 
year ending Sept. 1869, to be divided, & testator’s 
share was paid to his exors. In taking the account 
in chambers a question arose whether these shares 
of testator should be distinguished as capital or 
as income, & A. presented a petition, under Ct. 
of Chancery Act, 1852 (c. 80), asking for the 
opinion of the ct. :—Held: the profits for the year 
ending Mar. 1869, were capital, & belonged to 
testator’s estate ; & the profits for the half-year 
ending Sept. 1869, were income, & belonged to 
A.—BROWNE v. COLLINS (1871), L. R. 12 Eq. 586. 
Annotations :—-Mentd. Re Bouch, Sproule v. Bouch (1885), 
29 Ch. D. 635: Shaw v. Brown (1887), 44 L. T. 339, 

1161. Payment of interest in lieu of profits— 
Right of representative to elect—Effect of delay in 
effecting sale of share.|—-R. was the chief partner 
in a large & prosperous trade. By the arts. of 
partnership, which were to take effect from 
June 30, 1853, the cash accounts were to be 
balanced monthly, the stock & the value of each 
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partner's share were to be ascertained on June 30, 
in each year, & be written into as many books as 
there were partners, & each partner was to sign 
& to possess one book, & be bound thereby. If 
any partner should die, the partnership as to him 
was to cease, & his share was to be divided among 
his surviving partners in proportion to their 

existing shares, & the value of his share was to 
be ascertained as at the last stock taking, & it 
was to be paid for by promissory notes payable 
at six, twelve, eighteen, & twenty-four months’ 
date; & the surviving partners were to execute 
a covenant of indemnity to the estate of deceased 
partner, whose exors. were to execute a transfer 
of his share. R. died shortly after the stock- 
taking of 1855, but before the results of it had been 
duly made up & entered in books. Nh. had, by 
his will, appointed his brother, then one of his 
partners, to be oneof his exors.; another exor. 
was his eldest son, who was not then a partner, 
but afterwards became so. He directed a sale 
of his real op gel ied its produce to form part of 
his personal estate, which he directed to be con- 
verted into money & divided equally among his 
children; as to the males, part at twenty-one, 
the remainder at twenty-five ; as to the females, 
at twenty-five, with a provision for maintenance 
in the meantime. The arts. of partnership were 
acted upon as to the mode of taking the partner- 
ship accounts, & so were the directions in the will 
so far as to the payment of interest on capital, 
but no promissory notes were given by the partners, 
nor any covenant of indemnity executed. The 
shares of the children were duly allotted, & their 
intermediate allowances paid, but the real estate 
was not sold, nor the personal estate converted, 
the money to which testator had been entitled 
being really permitted to remain in the trade, 
accounts of profits being duly kept & appropria- 
tions to the various children regularly made. ‘The 
youngest child, on arriving at twenty-five years 
of age, filed a bill against the exors. as for a breach 
of trust in not executing the directions in the will ; 

& she prayed for accounts & a declaration of her 
liberty to elect between the receipt of profits & 
the reccipt of interest on the money that ought 
to have been invested :—Held: (1) the bill was 
not sustainable ; the will could not affect the arts. 
of partnership ; (2) those arts. constituted a con- 
tract for the sale of testator’s share to his partners, 
though the time for the sale was not fixed; 
(3) the giving of the promissory notes by the 
partners in the concern to the exors., some of the 
persons filling both characters, would have 
been a useless formality ; (4) mere delay in the 
payment of the value of the share did not affect 
the validity of the contract; & no misconduct 
in fact being established, the ae must be dis- 
missed.—VysE v. Foster (1874), L. R. 7 H. L. 
318; 44 L. J. Ch. 37; 31 iL. T. 177; 23 W. R. 


355, H. L. 
Annotations : -—As to (1) Folld. Hordern v. Hordern, [1910] 


A. 5. As to (2) Folld. Hordern v. Hordern, [1910] 
A. C. 45. As to (4) Refd. Hordern ». eordern aaved 
C. 465. Fugen Hunter v. Dowling (1893), 62 

J. oh 617; Stevenson v. Akt. Fur Carton No agen 
Tastee [1918] A. C. 239. Mentd. Steuart v. Gladstone 
ve): 10 Ch. D. 626; Price v. Price (1880) 42 L. T. 626 ; 
esse v. Lloyd (i883), 48 L. T. 656; Re Wilcoxon, Ez p. 
Andrews (1 AA ), 25 


D. 505; Re Hotchkys, Freke v. 
Calmady ay. 86), 32 aM D. 408; Hulkes, Powell v. 
OWE eee 33 Ch. D. 552; Conway v. Fenton ee 
Hale v, Sheldrake (1889), 60 L. T. 292 
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Re De Teissier’s 8S. E Teissicr’s Trusts, De Telssier 
v. De Talesicr an 803) 1 &. tor Chillingworth v, Chambers, 
[1896] ¢ Hawkers 8S. EK. (1897), 66 L. J. Ch. 
341; ; Vee ontagu, Derbishire v. Monta » (1897) - Ch. 
685 : Rowley v. Ginnover at: 897), J. Ch. 669; 
Re Davis, Davis v. ramet 902] 2 ‘Ch, 3145 Smith v. 
Nelson (1905), 92 L. 3. 


1162. Profits of substatinig contract—-How ascer-~ 
tained.|——Five persons entered into a contract 
with a foreign govt. for the construction of certain 
works. Before the works had been begun one of 
the contractors died, having appointed his brother 
& his two sons exors. & trustees of his will. An 
agreement was subsequently drawn up between 
the four surviving contractors & the exors. & 
trustees of the will of deceased contractor, by 
which it was provided that the contract with the 
foreign govt. should be carried out on the joint 
account of the co-contractors, & in the best 
interests of all concerned in the contract, & that 
the exors. & trustees of the will of deceased con- 
tractor should be sleeping partners, the surviving 
contractors being the acting partners. This 
agrecment was signed by the surviving contractors 
before the will of deceased contractor had been 
proved, the names of the exors. & trustecs being 
left in blank in the agreement. Subsequently 
the brother of deceased contractor renounced 
probate & disclaimed, & his sons proved the will 
& signed the agreement. The surviving con- 
tractors alleged that they had entered into the 
agrcement on the faith of having the brother of 
deceased contractor responsible under it & filed 
a bill to set aside the agreement, & praying for 
a declaration that the partnership in the contract, 
was dissolved by the death of deceased contractor, 
so far as his estate was concerned, & that it might 
be wound up :—-Held: (1) independently of the 
agreement, the legal personal representatives of 
deceased contractor were entitled to share in the 
profits, & were liable to contribute to the losses 
under the contract, & they were entitled to have 
such profits or losses ascertained by having the 
contract completed; (2) the agreement was 
intended to be between the surviving contractors 
& the persons who should prove the will of deceased 
contractors as was proved by the names of the 
latter being Icft in blank, & the agreement was 
binding on all parties —McCLEAN v. KENNARD 
(1874), 9 Ch. App. 336; 43 Ll. J. Ch. 323; 30 
L. T. 186; 22 W. R. 382, L. JJ. 

Profits made after dissolution.]— See Part VI., 
Sect. 6, sub-sect. 2, post. 


D. Effect of Laches or Acquiescence. 


1163. Effect of desertion.|—LAKE v. CRADDOCK, 
No. 1017, ante. 

1164. Speculative undertaking—Claim not 
made until success assured.|——Motion for a receiver 
on a mining concern refused upon a claim of 
partnership in the equitable interest, not raised, 
until the concern at a great expense became 
prosperous, & denied by the answer.—NoRWAY 
v. ROWE (1812), 19 Ves. 144 ; sages ae 472, L. . 
Annotations :—Apld. Prcndceaadt v. Bon.’ 33 

L. J. Ch. 268; Clements v. Hall 1887), 24 eav. 33% 

Ce (1858), 27 *L. J. Ch. 349 .) Dista. Clarke & Chapman 

Hart (1358), 6 H. L. Cas. 633 Apld. Whalley »v. 

Whalley (1860), 2 De G. KF. & J. 310. Distd. Hunter 

: ) 4 De G. F. & J. 168. Refd. Tatam 

vy. Williams (1844), 3 Hare, 347; . Watts 

. & Tw. 224; Myera ». United Guarantee & 
Life Assce. (1855), 7 De G. M. & G. 112; Sheppard v. 
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11641. Effect of desertion—Spccu- 
one underta pr Aid ai not made 

success assured.J—DUNLOP 2. 
Nigota, 21 C. L. T. 84.—CAN. 


Whether amounting to aban- 
aonmont of share.}—However specula- 
tive the subject-matter of a partnership 
may be, it is a matter of inference, to 
be drawn from the facta of the case, 
whether there has or has not been an 





abandonment by a partner of his 
chare ; or loss thereof consequent upon 
his refusing or neglecting to take his 
art in the business, & allowing a 
ength of time to elapse, in such cir¢um- 
atances.—__ Re MouNG THa HUYIN MAH 
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sects. 1 & 2, A. ] 


ee (1855), 1 K. & J. 491; Erenge v. New Som- 
ro Phosp Rate. os (1878), 3 App. . Cas. 1218; Rule v. 

Jewell (188118 D. 660; Palmer v. moore re, ee 

A.C. 2 entd. Prod sone Fabre (1825), 2 Sim. 

221; Deere v. Guest (1836), 1 My. & Ce. 516; Bod 


ington 
v. Woodley (1838), 8 Sim. 167 ; Howser v. Colby (1841), 1 
Hore, 109; Manser v. Jenner (1843), 2 Hare, 600; H 
Jomwar (1845), 2 Coll. 231; Boyd v. oa (1848), a 


L. in 0. 8. 325: Rock v. Mathews (1848), 2 
Prince Aibert v. Strange (1849) Mens a ‘< re 


Co. (1854), 2 Iq. ‘pep. 8 983; 
v. Powell (1856), 8 De G. M. & G. 572; Talbot v. Hope 
Scott (1858), 4 K. & J. 96 


1165. Where sum set aside.]— 
The rule that a ct. of equity will not assist persons 
who stand aloof from a joint undertaking in a 
time of adversity, & then claim a share in it, when 
it has been rendered prosperous by the exertions 
of others, does not apply when the others have 
set apart a sum to answer the share of the person 
so standing aloof. Semble: it would ordinarily 
apply to a case in which the members of a co. 
appropriated shares whose owners stood aloof.— 
Re SHADWELL WATERWORKS Co., La ». DIBBENS 
(1869), 18 W. R. 160. 

1166. ~—— Where acquiescence in 





oo nee 











dissolution.|—-ROWDEN v. PARKER (1905), 50 
Sol. Jo. 140. 
1167. ——— Other partner carrying on business 


at own risk.|—In May, 1843, A. & B. agreed by 
parol to become jointly interested in certain lands 
for the purpose of a building speculation. The 
lease of the lands was taken in B.’s name, & A. & 
B. continued in joint occupation of the lands till 
July, 1843, when B. assumed exclusive possession 
& ejected A. From July, 1843, B. at his sole 
labour & expense, carried on operations upon the 
land by preparing it for building purposes & 
erecting houses thereon, A. never asserting any 
title thereto until Jan. 1845, when he claimed an 
equal interest with B. Upon B. repudiating A.’s 
title, a bill was filed by A. for specific performance 
of the parol agreement :—Held: assuming A.’s 

title to have been good originally, he had debarred 
himself from asserting that title by making no 
claim for eighteen months after his exclusion, 
during all which time he had permitted B. to carry 
on the undertaking at his own cost & risk; & 
the bill was dismissed, with costs.—COWELL v. 
Warrs (1850), 2 H. & Tw. 224; 47 EK. BR. 1665; 
sub nom. COWELL v. WATTS, WATTS v. COWELL, 19 
L. J. Ch. 455, L. C. 

1168. Effect of acquiescence—Sale of partnership 
property—Right to share of increased profits.|— 
BAYNE v. FERGUSON & Kyp (1817), 5 Dow, 161; 
3 E.R. 1284, H. L. 

1169. Claim by personal representative—Duty to 
contribute to expenses—Effect of concealment by 
surviving partner. ]—The representative of deceased 
partner in a mining concern may forfeit his right 
to the subsequent profits if he do not with reason- 
able expedition contribute to its expenses, but 
this doctrine will not apply to a case where the 
survivor keeps the representative of deceased 
partner in ignorance of the real state of the case. 

A. & B. were partners in a lead mine, & on A.’s 
death, B. continued to work it, & four years after- 
wards obtained a renewal of the lease from N. 
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Held: the loss was to be borne by the 
ant in the same proportion as the 
were to share the profits & loss of the 
other business.—-STORM v. 
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A.’s representative was not informed of this 
renewal, nor were any accounts rendered to him 
by B., though he applied for them :—Held: A.’s 
interest in the mine did not cease at his death, 
but survived to his representative ; the terms on 
which he was to take such interest to be settled 
afterwards.—-CLEMENTS v. HALL (1858), 2 De G. 
& J.173; 27 L. J. Ch. 349; 311. T. 0.8.13 4 
Jur. N. S. 494; 6 W. R. 358, L. C. & L. JJ. 
Annotation :—Distd. Rulo v. Jewell (1881), 29 W. R. 755. 

Mining partnerships Teper MinzEs, Vol. XX XIV., 
pp. 626, 627, Nos. 225-229. 

Cost book mining companies. 1 a COMPANIES, 
Vol. X., p. 1105, Nos. 7760-776: 

Limited liability companies.|——See COMPANIES, 
Vol. IX., p. 593, Nos. 3961, 8962. 


SUB-SECT. 2.—-LOSSES. 


See Partnership Act, 1890 (c. 39), 8. 24 (1). 

1170. Partner may be liable as to creditors— 
Without lability as to co-partners—-Manager with 
pores of profits.,.—GrppEs v. WALLACE, No. 248, 
an 

1i71. Whether presumption of equal division.|— 
Where it appeared in evidence that A. & B. had 
taken some pasturage jointly, & that cach had 
turned his cattle upon it, but how many each had 
turned on was not shown, A. having paid the whole 
rent, in an action for half the sum so paid by A. : 
Held: the jury were not warranted in finding that 
the share of each was a moiety.— SHARPE v. CUM- 
MINGS (1844), 2 Dow. & L. 504; 14L. J. Q. B. 10; 
41L. T. O. 8S. 1413; 9 Jur. 68. 

1172. J—CoLLins v. JACKSON, JACKSON v. 
CoLuins, No. 1143, ante. 

1173. Whether ability in same proportion as 
profits—Where variation of partnership agreement—. 
Money subsequently borrowed by some of partners.| 
—BELL v. BARNETT, No. 1152, ante. 

1174. -]|—Semble: there is no positive rule of 
law that losses are to be borne between partners in 
the same proportions in which they enjoy profits ; 
but where partners have provided for the division of 
profits in certain proportions, & have made no 
provision as to losses, it is a fair inference that 
they intended to bear losses in like proportion.— 
Ke ALBION LIFE ASSURANCE SOCIETY (1880), 16 
Ch. D. 83; 43 L. T. 523; 29 W. ht. 109, C. A. 
Annotation Ret. He Credit Assce, & Guarantee Corpn. 

(1902), 87 L. T. 2 

1175. Loss eared in winding up—TInjudicious 
sale by one partner part payment—Right to appro- 
priation from other partners’ estate.|—Cnraca v. 
Forp, No. 327, ante. 

1176. Liability of estate of deceased partner— 
After part payment of losses—Discharge of balance 
by other partners.]—A debt owing by a partnership 
firm at the death of one partner in 1848 was more 
than doubled between that time & the death of 
the two other partners in 1853. Part of the debt 
owing at the decease of the first partner having 
been paid by his representatives :—Held: they 
were not entitled to require that the amount 
recovered from the estates of the two other partners 
should be appropriated to the discharge of the 
balance of the debt owing at the death of the first 
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partner.—DENISON v. AVISON (1865), 2 Hem. & M. 
647; 12 L. T. 340; 71 BE. R. 615. 

1177. |—A. & B. went into partnership 
without written arts. ; the parol agreement between 
them being that profits should be shared & losses 
borne in equal shares. A. died, & on accounts of 
his estate being taken in an administration suit, 
it was found that he had advanced more capital 
than B., to the extent of £1,900. The net assets 
of the partnership were only £1,400 :—Held: the 
deficiency of £500 was a debt to which both estates 
were liable to contribute equally—NOwELL v. 
NOWELL (1869), L. R. 7 Eq. 538. 

1178. Completion of subsisting contract.|— 
McCLEAN v. KENNARD, No. 1162, ante. 

1179. Custom of firm—Losses written off.}— 
Testator gave all his property, which included a 
share in a partnership business, upon trust as to 
one moiety to pay the annual procecds thereof 
to his daughter for life, & after her decease for her 
children. Ie directed his trustees to carry on the 
business until the expiration of the existing partner- 
ship term, & authorised them to employ any of 
the trust premises therein, but he made no pro- 
vision as to the manner in which losses should be 
borne between tenant for life & remaindermen. 
The partnership deed contained no provision as 
to the mode in which losses were to be borne, but 
it had been the custom of the firm during testator’s 
lifetime to divide all the profits of cach year, & 
in any year in which there was a loss to write such 
loss off the capital according to the proportionate 
shares therein of the partners :—Held: testator’s 
daughter was entitled to receive without deduction 
one moicty of that share in the profits of each ycar 
which testator if living, would have received, & 
the losses of an unprofitable year must be written 
off capital, according to the custom of the firm, 
there being no liability upon testator’s daughter, 
as tenant for life, to recoup out of subsequent 
profits any losses sustained by the scttled share 
in the capital of the partnership.—Gow v. Forster 
oie 26 Ch. D. 672; 51 L. T. 394; 32 W. R. 

Variation of agreement to share losses.]——Sce 
Part ITI., Sect. 5, ante. 











SEcT. 12.—ACCOUNTS. 
SUB-SECT. 1.—IN GENERAI.. 

See Partnership Act, 1890 (c. 39), 5. 28. 

1180. Basis of right to account.] —PuBLic 
TRUSTEE v. ELDER, No. 1894, post. 

1181. Right to claim in administration action.]— 
Under the usual decree for an account on a bill 
by creditors, the master refused to proceed upon 
the claim of the surviving partners of testator, in 
respect of a debt alleged to be duc to them on the 
balance of certain dealings between the partner- 
ship & testator in his separate capacity ; but, on 
motion to be admitted to go in before the master 
& prove this debt under the decree, it was referred 
to the master to take the account.— PAYNTER v. 
HovusTon (1817), 3 Mer. 297; 36 E. R. 114, L. C. 


Annotations :—Refd. Powdrell v. Jones (1854), 2 Sm. & G. 
305. Mentd. Ford v. Bryant (1846), 9 Beav. 410. 


that he shall share losses also.—I'1suH 
v. PRICE (1902), 19 Ss. C. §19.—S. AF. 

l, Liability of anonymous partner. j— 
Semble; an anonymous partner is 
bound, in proportion to share in 
the partnership, to frec the ostensible 
partner from the losses sustained py the 
partnership.—_ WATERMEYER 1». R- 


18 


PART V. SECT. 12, SUB-SECT. 2.—-A. 


1182 i. Interest on capital—Generul 
rule—Not allowed.}—In the absence of 
a special custom or an agreement, 
interest is not usually allowable to a = ¢¢ 

artner on advances of capital made by 
, R to the partnership, or for partner- 
DEL’S TRUSTEES (1834), 3 Men. 424.— ehip purposes.— JARDINE vw. 
8. AF. : (1872), 19 Gr. 76.—CAN. 
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Right to account of profits.|—Sce Part V., Sect. 
2, sub-sect. 2, ante. 

Right of action for account.|—Sce Part V., 
Sect. 18, sub-sect. 5, post. 

Parties to action for account.|—Sec Part V., 
Sect. 13, sub-sect. 2, B., post. 


SUB-SECT. 2.—INTEREST. 
A. In General. 

See Partnership Act, 1890 (c. 39), 8. 24 (3). 

1182. Interest on capital—General rule-—Not 
allowed.]—CooKE v. BenBow, No. 1133, ante. 

11838. Stipulation presumed.]— A stipula- 
tion that interest should be allowed on the capital 
of partners presumed under the circumstances. 

In a partnership between A. & B. interest was 
allowed on the capitals. C., who was a clerk & 
relative, was cognisant of the terms on which this 
partnership was carried on. B. retired, & A. & 
C. continued the business: the whole capital 
embarked thercin belonged to A. There was an 
absence of all proof of any agreement between A. 
& C. in respect of interest on capital. D. & K. 
were afterwards admitted into the business, & an 
interest account’of capital was then resumed :—Held 
under these circumstances, & from the knowledge 
that C. had of the terms on which the first partner- 
ship had been carricd on, it must be assumed that 
interest on capital was to be allowed in the second 
partnership.—MILLAR v. CRAIG (1843), 6 Beav. 
483; 40 EK. R. 893. 

An sunoen :—Mentd. Allfrey v. Allfrey (1849), 1 Mac. & G. 


1184. Advance by one partner only.]— 
In taking the accounts of all partnership dealings 
& transactions between A. & B., the chief clerk 
certified that B. had advanced all the sums required 
in the erection of certain houses, & that he was 
entitled to be allowed interest on such sums from 
the dates when advanced, down to the date of the 
certificate, & that he ought to be charged with 
interest on the rents received by him. But, on 
motion for that purpose, the certificate was varied 
by striking out the sums allowed for interest.— 
STEVENS v. Cook (1859), 5 Jur. N.S. 1415. 
Annotation :—Refd. Hill v. King (1863), 8 L. T. 220. 

1185. J—A. & B. agreed, orally, to 
be partners, & to advance an equal sum of moncy 
in respect of capital. A. advanced his share of 
capital, but it did not appear that B. had done so. 
There was no stipulation about interest. On bill 
filed to take the partnership account :—Held: 
A. was not entitled to interest on his capital.— 
Hiut v. Kina (1863), 3 De G. J. & Sm. 418; 1 
New Rep. 341; 33 L. J. Ch. 136; 8 L. T. 220; 
9 Jur. N.S. 527; 46 E. R. 697, L. C. 

1186. With annual rests.] (1) In taking the 
accounts of a partnership, interest after the dis- 
solution will not in general be allowed to the 
partners on their respective capitals, though 
interest during the partnership with annual rests 
is allowed ; but this rule may be varied by the 
terms of the arts., as, for example, by a provision 
treating the capital left in by a partner as an 
interest-bearing loan. 
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Sect. 12.—Accounis: Sub-sect. 2, A. & B.; sub- 
sect. 3, A. & B.] 


(2) Any sums of money received after the dis- 
solution & retained by either partner ought to be 
debited to him, & applied first in reduction of the 
interest due to him & then in reduction of his 
capital.—_ BARFIELD v. LOUGHBOROUGH (1872), 8 
Ch. App. 1; 42 L. J. Ch. 179; 27 L. T. 499; 21 
W. R. 86, L. C, 

Annotation :—As to (1) Distd. Kelly v. Stovens (1886), 3 

T. L. R. 189. 

1187. ——_— Employed in business—After expira- 
tion of partnership.|—Where A. retired from a 
certain partnership, but Jeft £60,000 capital in 
the business ostensibly as part of the partnership 
capital of B. such sum to be repaid at the end of 
three years, being the agreed term of the new 
co-partnership, & where B. retained & employed 
in the business the sum beyond the expiration of 
the period :—Held; interest at 5 per cent. per 
annum was payable on the £60,000 from the 
expiration of the three years, & also on the profits 
from the time of the realisation of the different 
portions of the same.—SPARTALI v. CONSTANTINIDI 
atl 20 W. R. 8233; on appeal, 21 W. R. 116, 





1188. Account settled only after lapse of time.]— 
No interest allowed on an account in India not 
settled by the parties but at a distance of time, & 
with great difficulty by a third person.—BoDbpAM 
v. RYLEY (1785), 2 Bro. C.C.2; 29 E.R.1,L. C.; 
on appeal (1787), 4 Bro. Parl. Cas. 561, H. L.; 
previous proceedings (1783), 1 Bro. C. C. 239, L. C. 


Annotations :-—Consd. Fergusson v. Fyffe (1841), 8 Cl. & Fin. 


121; Barfield ». Loughborough (1872), 8 Ch. App. 1. 


Mentd. Cox v. Newman (1813), 2 Vos. & B. 168. 

1189. Interest on balance found due on account— 
Liability of deceased partner’s estate—Breach of 
duty to account.|—-A large shareholder was the 
manager of the affairs of a co. Ile rendered 
accounts regularly from 1826 to his death in 1851. 
These accounts were not challenged in his life, 
but after his death items exceeding £2,000 a year 
were questioned by the co., for which no vouchers 
could be produced, & no satisfactory explanation 
given. The account was opened for the whole 
period of twenty-five years, & it was directed to 
be taken with special directions. 

It will be difficult to persuade me, if, in the 
result of the accounts, it shall appear that con- 
siderable balances have been annually retained by 
testator, not merely as agent, but in a great 
measure in the character of a director & trustee, 
it would, I think, be difficult to persuade me, 
that his estate cun avoid accounting for interest 
on sums which would have been paid to share- 
holders, or would have borne interest for the co. 
in his hands, if he had kept his accounts in the 
open & proper manner he ought to have done, 
& communicated them to the shareholders, as it 
was his duty to do; & if it shall appear also, that 
these sums belonging to the co. while in his hands 
produced interest or profit for himself (ROMILLY, 
M. R.).—STAINTON v. CARRON Co. (1857), 24 
Beav. 346; 27 L. J. Ch. 89; 30 L. T. O. S. 299; 
3 Jur. N.S. 1235; 53 E. R. 391. 

Sila '—Mentd. Crawford v. Crawford (1867), 16 W. R. 


no (1916), 35 N. Z L. R. 1195.— 
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1190. .|—Partnership arts. provided that 
neither party should draw from the partnership 
more than his presumptive share of the profits, 
but no provision was made for payment of interest 
in case of either partner overdrawing. Upon 
decree of dissolution :—Held: one of the partners 
having overdrawn, he could not be charged with 
interest upon the sums overdrawn.—MEYMOTT v. 
MrEymort (1862), 31 Beav. 445; 82 L. J. Ch. 218 ; 
9 Jur. N. S. 426; 54 E.R. 1211. 

1191. From date of certificate.]|—(1) Under 
the common decree in a partnership suit, interest 
is payable, on the balance found due from one 
partner to another, from the date of the certificate. 

(2) The costs of a suit to take the partnership 
accounts are ordinarily paid out of the partnership 
asscts.—BONVILLE v. BONVILLE (1865), 35 Beav. 
129; 55 BK. RR. 844. 

1192. Interest on profits left in business—Not 
allowed-——In absence of special agreement.} —— 
DINHAM v. BRADFORD, No. 1135, ante. 





B. After Dissolution. 


1193. Whether interest allowed on capital— 
General rule.J]—A. partner retired from a firm 
carrying on the business of brickmakers, & his 
son was introduced in his place. The capital of 
the father was entered as a liability of the new 
firm :—Held: it did not carry interest —RNODES 
v. RuoDES (1860), John. 653; 29 L. J. Ch. 418; 
1L. 17.478; 6 Jur. N.S. 600; 8 W. BR. 204; 70 
Ki. R. 581. 

Annotations :—-Mentd. Hl v. South Staffordshire Ry. 


y 
1874), L. R. 18 Hq. 154; Ralph v. Carrick (1877), 37 
ae 112; He Birks, Kenyon v. Birks (1899), 47 W. R. 


1194. — ——.]—- BARFIELD  v. 
BOROUGH, No. 1186, ante. 

1195. When payable under partnership 
deed—Interest in lieu of profits.|—(1) By a partner- 
ship deed, intcrest at 5 per cent. was payable on 
the partners’ capital, & it was provided that, on 
death or retirement of a partner, the clear balance 
ascertained at the last stock taking should be 
repaid, with interest at 5 per cent., by certain 
instalments. But upon the death of a partner the 
last stock taking was to be conclusive ‘‘ as to the 
share & amount of interest of deceased partner 
in the business, & should be the sum to be paid to 
his exors.,” with interest from the last stock 
taking in lieu of profits from that time :—Held: 
the estate of deceased partner was entitled not only 
to 5 per cent. for interest but also to 5 per cent. 
for profits. 

(2) By partnership arts., the clear balance, as 
ascertained ‘ from the last stock taking ’’ of deceased 
partner, together with any additional capital, 
if any, was to be paid to his exors. by instalments, 
& the last stock taking was to be ‘“‘ conclusive as 
to the share or amount of interest of deceased 
partner in the business, & was to be the sum to be 
paid to his exors.”’ :—Held: as additional capital 
was to be taken into account, so, impliedly, 
capital drawn out in the interval between the last 
stock taking & the death of a partner must be 
deducted.—_ BROWNING v. BROWNING (1862), 31 
Beav. 316; 54 H.R. 1160. 


LOUGH- 








interest on the £150 from the time of 
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——- ——— Until principal paid.]—PILLING 
v. PILLING (1865),3 De G. J. & Sm. 162 ; 46 E. R. 
599, L. JJ 
Annotations :—Retd. Berneld v. Loughborough a ae ), 8 
Ch. App. 1. Mentd. Bruner v. Moore, [19 Pe . 305 ; 
Morrell v. Studd & Millington, [1913] 2 Ch. 6 
1197. Effect of decree for “dissolution 
& sale.]—Partnership arts. provided for allowance 
of interest on capital before division of profits, 
& for taking the accounts with half-yearly rests. 
By a decree for a dissolution of the partnership, 
the partnership property, stock & eficcts were 
directed to be sold & the business to be carried 
on until the sale, & the balances to be paid into 
ct. & invested in 3 per cent. annuities. About 
fourteen months elapsed between the date of the 
decree & the complete disposition of the partner- 
ship property :—Held: the partnership arts. 
were inapplicable to the carrying on of the business 
after the date of the decree, but each partner was 
entitled to so much of the fund in ct. as represented 
his share of the capital & accumulations of interest, 
& the residue, if any, ought to be divided equally 
between them.—WaATNEY v. WELLS (1867), 2 
Ch. App. 250; 36 L. J. Ch. 861; 16 L. T. 248; 
15 W. R. 627, L. C. 
Annotations :—Apld. Dinham v. preotorg 1869), 5 ore App. 
519; Barfield v. Loughborough (1872), 8 Ch. App. 1. 
839. Refd. Sheppard 


Consd. Yates v. Finn (1880), 13 Ch. D. 
a soinde, ee & Delhi Ry. & Abbott (1887), 56 
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1198. —— Capital treated as interest- 
bearing loan.|—BaRFIELD v. LOUGHBOROUGH, No. 
1186, ante. 

1199. When money re eee — 
KEILY v. STEVENS (1886), 3 T. L. Rt. 

1200. Interest due to deceased porter Wheibes 
compound interest allowed.]|—As to the proper 
mode in the absence of any agreement expressed 
or implied, of taking the partnership accounts of 
the bankers, as between a surviving partner & 
the estate of deceased partner. 

A. firm of two bankers were accustomed to keep 
the accounts, both of the customers & of the 
partners, at compound interest. One partner 
died :—Held: in the absence of any spccial agree- 
ment, it was not proper to continue the accounts as 
between the surviving partner & the estate of 
deceased partner at compound interest.—-BATE »v. 
RoBINS (1863), 32 Beav. 73 ; 55 EK. R. 28. 

1201. Whether capital or income.|— 
Partnership arts. provided that the partnership 
should continue for five years notwithstanding 
the death of any partner before the expiration 
of the term, that the profits should be divided 
annually, & that before any division of profits 
each partner should, at the end of each year, be 
credited with interest at 5 per cent. on his capital 
in the business at the beginning of the year. One 
of the partners died before the expiration of the 
five years :—Held: the whole of the share of 
deceased partner of the profits divided at the annual 
division next after his death was income of his 
estate, but the interest on his share of capital was 
apportionable, & so much of such interest as 
accrued in his lifetime was corpus & the remainder 
income of his estate.—IBBOTSON v. ELAM (1865), 
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rule is, that, after a dissolution of 
partnership, interest is never charged 
against one partner in favour of 
another.— WILSON v. MCCARTHY (1877), 
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1204 i. General rule.} — A 
may at all reasonable times inspoct f the . 
books of the partnership.— VAN 
WALT v. PELSER (1895), 12 S. C. 353, _- 
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L. R. 1 Eq. 188; 35 Beav. were ae Jur. N. 8. 
114; ia W. R. 241; 55 E.R. 
‘Annotations :—Apld. Browno v. ne ter), ~ R12 ad: 


586. Folld. Lambort v. Lambert (1 i as 


29 1. Ad Oa 
Refd. Cooper v. Laroche (1869), 38 L. J 591 


SuB-SECT. 3.—PARTNERSHIP Books. 
A. Right to Possession. 

See Partnership Act, 1890 (c. 39), s. 24 (9). 

1202. Sale by one partner—Purchaser buying 
new books—Entries confined to transactions subse- 
quent to sale.|—One of several partners as 
brewers transfers the premises to A., who buys 
books & carries on the same business’ there; the 
other partners are not entitled to the possession 
of these books, the contents of which do not 
relate to any entrics anterior to A.’s entry.— 
DorE v. WILKINSON & Spurvey (1817), 2 Stark. 
287, N. P. 

‘Annotation :—Mentd. Mennie v. Blake (1856), 6 EB. & B. 8472. 

1208. Where partnership dissolved—Exclusive 
ownership given to one ieee Rate delivered to 
other.|—LINGEN v. Simpson, No. 1118, ante. 


Where one partner bankrupt J—-See BANK- 
RuPTcY, Vol. IV., pp. 231, 459, Nos. 2167, 4147— 
4151. 


B. Right of Access. 


See Partnership Act, 1890 (c. 39), as. 24 (9), 28. 

1204. General rule.] —Wh ere a partner is 
required, at the suit of a person entitled to ask it, 
to give discovery as to matters contained in the 
usual course of business in the partnership books, 
it is no excuse for his not giving that discover 
allege generally that his co-partners refuse to 
him access to the partnership books. 

The books being thus in the possession of the 
partnership must primd facie be held to be at 
least accessible to defts. (KNIGHT Bruck, V.-C.).—- 
TAYLOR v. RUNDELL (1841), 1 Y. & ©. Ch. Cas. 
128; 5 Jur. 1129; 62 HK. R. 821; subsequent 
proceedings (18438), 1 Ph. 222, L. C. 

1205. Who may exercise right—After dissolution 
of partnership—Receiver appointed in action for 
account.|—-Where a partnership has expired by 
effluxion of time, & in a suit for an account, etc., 
a receiver has been appointed before decree, the 
ct. will not compel deft., the former managing 
partner, to deliver up to the receiver, for the pur- 
pose of making out bills of costs, partnership 
books, & accounts, which ‘have remained in his 
hands, & title deeds belonging to a third party, 
which came into the possession of the co-partners 
as solrs., such deft. offering the receiver free access 
thereto, & to assist in making out the bills.— 
DACIE v. JOHN (1824), M‘Cle. 2063; 13 Price, 446; 
147 BK. R. 1044. 

1206. ——— Bankruptcy commissioner.|— 
In 1811 A. & B. entered into partnership, which 
continued till 1818 when it was dissolved & the 
affairs wound up except as to some outstandi 
debts. In 1820 a deed of release was cxecutei 
from which these debts were excluded. Partner- 
ship books relating generally to these & other 


low 





Who may exercise right—Re 
stnicitoes of deceased partner.}— he 
representatives of the deceased partner 
have a right to inspect the books of 
the pare ership.—BILTON v. BLAKELY 
(1 185 ry 6 Gr. 753 s 7 Gr. 214.—CAN. 

b. After diasolution.}—WaALMSLEY ¥. 
a (1848), 3 Jo. & Lat. 556.— 


.-}—Even after the dissolution 
of: a partnership a former parther is 
entitled, irrespective of hin motive, 


pertner 
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Sect. 12.—Accounts: Sub-sect. 8, B. & C.] 


debts were all along suffered to remain in A.’s 
hands. All the outstanding debts were afterwards 
settled. In 1830, B. was declared bkpt., till which 
time the books were never called for by B. :— 
Held: A. & B. nevertheless continued tenants in 
common in respect of them, & the length of time 
did not affect that relationship; &, therefore, 
although there was no charge of fraud in the settled 
account, yet the comr. had jurisdiction to call A. 
before him, & examine him & the books relative 
to the former dealings of bkpt. 

Now it is said that since that time [1820] he 
has never examined them, that may be, but that 
does not create an adverse right. If they had 
not been in the situation of tenants in common of 
this property, its remaining in the possession of 
an individual for a length of time might be con- 
sidered as an adverse possession, so as to deprive 
the other party of any remedy, whatever the 

roperty might be. But here the proposition of 
aw is, that no length of possession by a tenant in 
common is sufficient to deprive the co-tenant of 
those remedics which another party, a stranger, 
would have been prevented from exercising 
(ERSKINE, C.J.).—Jte MARTINDALE, Ka p. TRUE- 
MAN (1832), 1 Deac. & Ch. 464, Ct. of R. 

1207. ———- Trustee of deceased partner—Capital 
left in business.]}—The provision is that testator is 
to have an examination of the books & stock 
whenever he likes: I am of opinion that the trustee 
ought not to be told that he is to have an examina- 
tion every year whatever happens & that he is to 
have it only once a year. In my opinion his 
discretion ought not to be fettered in that way 
(Kay, L.J.).—Re BENNETT, JONES v. BENNETT, 
[1896] 1 Ch. 778; 65 L. J. Ch. 422; 74 LL. T. 157; 
44 W. R. 4193; 40 Sol. Jo. 335, C. A. 
oe :—Mentd. He Sherry, Sherry v. Shorry, [1913] 2 

1208. Agent of partner.]—-Partnership arts. 
Mair that proper books of account should 

e kept by the managing partners for the time 
being, & that cach of the partners should have 
free access to, & liberty to examine & copy, or take 
extracts from any of the books & writings of the 
partnership at all reasonable times :—Held: 
under this provision, as well as under Partnership 
Act, 1890 (c. 39), s. 24 (9), any partner was entitled 
to have the books & accounts examined on his 
behalf by an agent appointed by him for the pur- 
pose, provided that the agent was a person to 
whom no reasonable objection could be taken by 
the other partners, the agent also undertaking 
not to make use of the information which he should 
thus acquire except for the purpose of confidentially 
advising his principal—BEVAN v. WEBB, [1901] 
2 Ch. 69; 70 LL. J. Ch. 586; 84 L. T. 609; 49 
W. R. 548; 17 T. L. R. 4403 45 Sol. Jo. 465, C. A. 


Annotations :—Apld. Norey v. Keep, [1909] 1 Ch. 561; 
eee Amalgamated Marine Workers’ Union, [1924] 1 


« 1209. Whether for purposes adverse 
to partnership interests.|—-Ducus v. Ducu& (1920), 
149 L. T. Jo. 338, C. A. 

1210. Trustee in bankruptcy of partner.]— 
An underwriter at Lloyd’s carried on an under- 
writing business on behalf of himself & also on 
behalf of five other persons, called his ‘‘ names.” 
An agreement was entered into between him & 
each ‘‘name,’’ by which it was stipulated that 
proper underwriting & account books should be 
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provided & kept in the usual manner, & should at 
all times be open to the inspection of the ‘‘ name.”’ 
The “name” was to pay to the underwriter a 
fixed sum per annum as a remuneration for his 
services in conducting the business, keeping & 
providing books & papers, & for providing a proper 
office & clerical assistants, etc. The underwriter 
in fact kept books of account relating to the 
transactions in which he was jointly interested with 
the ‘“‘names’”’ or any of them, there being in the 
books six parallel columns, one for each ‘‘ name, 
& one for the underwriter himself. The under- 
writer became bkpt., the books being at this time 
in the possession of accountants :—Held: the 
‘names ’’ had a joint property in the books with 
bkpt., & the trustee in the bkpcy. was not entitled 
to have the books delivered up to him, but the 
‘“names’’ must undertake to give to the trustee 
reasonable facilities for inspecting the books.— 
Re BURNAND, Fe p. BAKER, SuTTON & Co., [1904] 
2K. B. 68; 52 W. R. 437; 20 T. L. R. 377; 48 
Sol. Jo. 868; sub nom. Ke BuRNAND, Laz p. 
Witson, 73 L. J. K. B. 413; 11 Mans. 113; sub 
nom. Re BURNAND, Fx p. TRUSTEE, 91 L. T. 46, C. A. 

1211. Right to extract names—-For purpose of 
soliciting customers after dissolution——Partner with- 
out share in goodwill.|—A partner who has no 
share in the goodwill of the business is not entitled 
during the partnership to extract from the books 
of the firm the names & addresses of customers for 
the purpose of soliciting such customers on his 
own behalf after the termination of the partnership. 

Applts. & resp. carried on a business in partner- 
ship on the terms that, on the expiration of the 
partnership by effluxion of time, the goodwill of 
the business should belong to applts.:—Held: 
applts. were entitled to an injunction restraining 
resp. from canvassing in any way by himself or 
his agents any person who had been, prior to the 
dissolution of the partnership, a customer of the 
firm, with a view of inducing such person to deal 
with him after such dissolution.—TREGO v. HUNT, 
[1896] A.C. 7; 65 L. J. Chel; 73 L. T. 5143 44 
W. R. 225; 12 T. L. R. 80, H. L. 


Annotations :—Folld. Jonnings v. Jennings, [1898] 1 Ch. 
378; Gillingham v. Beddow, [1900) 2 Ch. 242. Consd. 
Bevan v. Webb, [1901] 2 Ch. 59. Apld. Curl v. Webster, 
{1904] 1 Ch. 685. Consd. Hill v. Fearis, [1905] 1 Ch. 466. 

xtd. Boorne v. Wicker, {19271 1 Ch. 667. Refd. Re David 
& Matthews, {1899) 1 Ch. 378; Green (Northampton) v. 
Morris, [1914] 1 Ch. 562; Mcklliatrim v. Ballymacolligott 
Co-op. Agricultural & Dairy Soc., (1919) A. C. 548; 
Farey v. Cuoper, 11927] 2 K.B.384. Mentd. West London 
Syndicate v. I. R. Comrs., [1898] 2 Q. B. 507; Valentine 
~ eat Juice Co. v. Valentine Extract Co. (1900), 83 L. T. 
259; Morris v. Saxelby, (1915} 2 Ch. 57. 


C. Discovery. 

See, generally, DIscovERY, Vol. XVIII., pp. 42 
et seq. 

1212. Discovery of partnership documents — 
Grounds for refusal—Refusal of access by co- 
partners.]—-TAYLOR v. RUNDELL, No. 1204, ante. 

—— Joint order.}—Sce DIscovERY, Vol. XVIII., 
p. 57, No. 140. 

At what stage of proceedings granted.|/— 
See DIscovEry, Vol. XVIII., p. 64, No. 218. 

Postponement pending trial of issue.]— 
Bee Discovery, Vol. XVIII., pp. 67, 68, Nos. 256, 








- Affidavit of documents.|—See Discovery, 
Vol. XVIII., pp. 77-79, Nos. 329-333, 342. 
Actions by third parties.|—-See Part IV., 
Sect. 6, sub-sect. 2, G., ante. 
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1218. Production of partnership documents— 
Grounds for refusal—Denial of partnership.|— 
In a suit seeking a partnership account, deft. 
denied that any partnership had existed, but 
admitted that the names of both of the alleged 
partners had been used on the showboard, & 
otherwise in the business, as if they were partners, 
but with the view only of introducing the alleged 
partner into the business on the retirement of 
deft.; & deft. admitted the possession of books, 
accounts & documents relating to the business & 
matters in question, but said that they related 
exclusively to his own title, & to matters con- 
nected with his own property & affairs in which 
the alleged partner had no interest, & that they 
did not relate to any business carried on in 
partnership, or in conjunction with the alleged 
partner :—Held: the statement in the answer 
was not sufficient to exclude the title of pltf. to 
the production of the documents mentioned in 
the schedule.—-HARRIS v. HARRIS (1845), 4 Hare, 
178; 9 Jur. 80; 67 E. R. 6103; subsequent pro- 
ceedings, 9 Jur. 987. 

Annotations :—Refd. Ferrier v. Attwool (1866), 14 W. R. 
582. Mentd. A.-G. v. Thompson (1849), 8 Hare, 106. 
1214. }—To a bill for the 

purpose of establishing a partnership deft. put 

in a plea denying the partnership, & accompanied 
by an answer raising distinct defences, & ad- 
mitting the possession of documents which he 
declined to produce :—Held: the plea was bad 
in substance & form, & deft. could not thereby 
escape from the production of the documents 
admitted by his answer, & bearing upon the 

matter in dispute.-—MANSELL v. FEENEY (1861), 

2 John. & H. 313; 4 L. T. 486; 9 W. R. 532; 

70 E. R. 1076 ; subsequent proceedings, 2 John. & 

H. 320. 

Annotation :—Mentd. Wilson v. Hammonds (1869), L. R. 8 
Eq. 323. 

1215. ——- -——~- Co-partners not assenting— 
Where all partners not parties to action.]|—Order 
against A. to produce the partnership books of 
the years 1792, 1793, & 1794, at which time 
neither B. nor C. was a partner. The agent of 
the partnership, who has the possession of the 
books, refuses to produce them, A., B., & C. 
having before directed him not to produce the 
books to any one, & neither of the partners 
having individually any power over the books. 
Subpena duces tecum directed to B., C., & the 
agent to appear & produce the books at a certain 
time & place. Motion now, that A. be directed 
to join & concur with B., C. & the agent in pro- 
ducing the books, or giving directions to enable 
them to produce them, refused with costs.— 
STUART v. Bute (LorD) (1843), 13 Sim. 453; 
60 E. R. 175; sub nom. Bute v. Stuart, 1 L. T. 
0. 8S. 142; 7 Jur. 385. 


1216. ——— Entries relating to partner’s 
private affairs.)}—-Where deft., who was the 
surviving partner in a firm of commission wine 
merchants, being required to set out in his answer 
an account of the partnership assets, liabilities, 
& dealings for the six months preceding the 
death of deceased partner, set out the account in 
a book which he referred to in his answer, but 
refused to set it out in his answer, on the ground 
that he would thereby disclose private matters, 
& pltf., excepted for insufficiency. The ct. 
allowed the exception, & held, that deft. ought 
to have set out the account in a schedule to his 
answer, & that the objection, that the names of 
the customers were priv.leged, did not apply to 
such a case.—TELFORD v. RusKIN (1860), 1 
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Drew. & Sm. 148; 29 L. J. Ch. 867; 8 W. RB. 
575; 62 KE. R. 384. 
aon s—Mentd. [he Don Francisco (1862), 6 lL. T. 


1217, ——— ——— General statement on oath 
not sufficient.|—In an administration action 
brought by a beneficiary under the will of W. 
against J., his exor., & co-partner, an order was 
made for taking the partnership accounts as 
between J. & his testator’s estate. Upon an 
application for discovery of documents in defts.’ 
possession, J. admitted the possession of the 
partnership books, but claimed to seal up all 
entries made by him in a partnership book which 
he swore by his affidavit related to his own 
private affairs & were not matcrial to the action : 
—Held: (1) it was not a case in which the oath 
of the person ordered to produce was conclusive 
as to the relevancy of the document. To exclude 
the right which a partner, or a representative of 
the partner, has to inspection of the partnership 
books, a gencral statement on oath that certain 
entries related to the producing party’s private 
affairs was not sufficient. He must so far show 
the nature of the particular entrics as to cnable 
the party requiring production to judge whether 
he could safely dispense with the inspection of 
them, & the liberty given in the order for pro- 
duction must in such a case specify the particular 
entries which he should be allowed to seal up ; 
(2) J. was entitled to seal up entries which he 
swore related only to certain trust matters & 
which had no relation to the partnership, & also 
letters to his medical man; but was not allowed 
to seal up entries of correspondence between him 
& his bankers & solrs., although in his affidavit 
he swore that they related only to his private 
affairs.—Re PICKERING, PICKERING v. PICKERING 
(1883), 25 Ch. D. 247; 53 L. J. Ch. 550; 50 
L. T. 1381; 32 W. KR. 511, C. A. 


Annotations :— Generally, Refd. Ehrinann v. Ehrmann (1896), 
es Ch. 889. entd. Jones v. Andrews (1887), 57 
de e ° 





1218. ——— Effect of refusal to produce after 
notice.]-—-If one of several partners reccive money 
on the joint account, & give his note for it, & 
enter his expenditures in the partnership books, 
& then the other partners possess themselves of 
the books, & bring an action against him for the 
moneys he received to their use, the ct. will not 
order pltfs. to produce the books at the trial, 
but deft. may give them notice so to do, & thereby 
raise a presumption against them if they refuse. 
—WARD v. APPRICE (1704), 6 Mod. Rep. 264 ; 
87 E. R. 1011. 

——— Sealing up books.]—See DIscovEky, Vol. 
XVIII., p. 175, No. 1289. 

1219. Power of court to inspect.|— 
Plitfs. objected to the inspection by deft. of 
certain scaled up parts of certain books referred 
to in an affidavit of documents, on the ground 
that they were irrelevant to the matters in question 
in a partnership action. On a motion by deft. 
for production of the books & for liberty to unseal 
such parts as had been sealed up, pltfs. were 
ordered to make a further affidavit as to whether 
the sealed up parts related exclusively to private 
matters or contained matters relating to the 
partnership ; one of pltfs., in obedience to the 
order, deposed that the sealed up parts were 
irrelevant, & he specified the nature of the matters 
therein contained, & objected to further dis- 
covery :—Held: the ct. had power to unseal & 
to inspect the sealed up parts of the books, & 
the circumstances of the case justified the ct. in 
exercising such power.—EHRMANN v. EHRMANN, 
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a 2 Ch. 826; 65 L. J. Ch. 889; 75 L. T. 


Annotation :— Mentd. Birmingham & Midland Motor Omni- 
bus Co. v. L. & N. W. Ry., (1913) 3 K. B. 850. 


.|—See, further, DISCOVERY, Vol. XVIII., 
pp. 111, 112, Nos. 633, 635, 637. 

Actions by third parties.|—See Part IV., 
Sect. 6, sub-sect. 2, G., ante. 

1220. What interrogatories allowed—What sums 
drawn out of business—Action by execution.|— 
The exors. of a wine merchant were authorised by 
his will to carry on his business. His extrix. 
entered into partnership with B., & G., & éarried 
on the business in partnership with them for 
fourteen years. At the end of that term the 
partnership was dissolved. Shortly afterwards 
the extrix. having discovered that B. & F. 
were carrying on together the business of wine 
merchants in the neighbourhood of the old firm, 
filed her bill against B., F., G., & others, alleging 
that under a scheme concocted by B. & G., the 
good will & stock-in-trade & assets bclonging to 
the old firm had been appropriated to & used in 
the business of B. & F., & claiming that testator’s 
estate was entitled to share in the profits made 
by B. & F. F. declined to answer an inter- 
rogatory asking what sums had been drawn out 
of the business of B. & I. by the several partners 
therein :—-Held: on exceptions, F. must answer 
this interrogatory.—SAULL v. BROWNE (1874), 
9 Ch. App. 364; 43 L. J. Ch. 568; 30 LL. T. 697; 
22 W. R. 427, L. JJ. 
anon :—Mentd. Grumbrecht v. Parry (1883), 49 Ll. T. 


——.|—See Discovery, Vol. XVIII., pp. 213, 
214, 227, Nos. 1611-1616, 1741-1744. 








D. Admissibility in L'vidence. 

See, generally, EVIDENCE, Vol. XXII., pp. 361-— 
365, Nos. 3679-3716. 

1221. Admissibility for & against partners.|— 
(1) elchigetaar 4 books are evidence against 
ie ge ak on the principle that they are the acts 

declarations of such partners, being kept by 
themselves, or by their authority by their servants, 
& under their direction & superintendence. 

(2) Entries in the books of an incorporated co. 
are not evidence against a member of the co., in 
respect of a contract entered into by him with 
the co., although the act by which the co. is 
incorporated authorises each member to inspect 
& take copies of the books, or any part of them. 

So, although the entries relate to transactions 
at a meeting at which such member was present, 
it appearing that the entries were made after the 
meeting had terminated, from memoranda made 
by the clerk at the meeting.—HILL v. MAN- 
CHESTER & SALFORD WATER WORKS Co. (1833), 
5 B. & Ad. 866; 2 Nev. & M. K. B. 573; 3 L. J. 
K. B. 19; 110 KB. R. 1011. 

Annotations :—Generally, Mentd. Mestaycr v. Biggs (1834), 


4 Tyr. 466; Re Young v. Brompton, etc., Waterworks Co. 
(1861), 1 B. & S. 675. 


1222. -}—Semble: by the ordinary rules 
of the ct. partnership books are admissible in 
evidence for & against all the partners & their 
estates.— LODGE v. PRICHARD (1853), 3 De G. M. 
& G. 906; 1 Sm. & G. App. 8; 20 L. T. O. S. 
274; 1W.R. 211; 43 E.R. 354, L. JJ. 


Annotations :—Mentd. Ewart v. Williams, Williams». 
pearl (eee), 3 Eq. Rep. 171 ; Cookes v. Cookes (1863), 8 
. - . 
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Sect. 18.—ENFORCEMENT OF RIGHTS. 
Sus-sgecT. 1.—IN GENERAL. 


1223. Jurisdiction of court—Foreign pear es 
The principles governing the jurisdiction of this 
ct. in partnership cases are analogous to the rules 
of the civil law. ‘Three circumstances must be 
found to exist ; but any one of them will support 
the required jurisdiction, (a) the domicil of 
defts. in the suit must be within the territorial 
jurisdiction of the court; (b) the subject-matter 


of the suit must also be within it ; (c) the partner- 
ship contract must be entered into or be per- 


formed within that jurisdiction. 

Where pltf. when residing here filed a_ bill 
against defts., who were all domiciled in Scotland, 
to obtain a decree for the administration of the 
trusts of a Scotch deed relating to a mining 
partnership in Scotland, so that no one of the 
above requisites, neither the forum domicilii, nor 
the forum loci rei site, nor the forum contractus, 
existed in the case, a demurrer to pltf.’s bill for 
want of equity was allowed.—COoOKNEY v. ANDER- 
SON (1862), 31 Beav. 452; 1 New Rep. 77; 32 
L. J. Ch. 305; 71. T. 491; 8 Jur. N.S. 122035 
64 BE. R. 1214; on appeal (1863), 1 De G. J. & 
Sm. 365, L. C. 


Annotations :—Refd. Baille v. Blanchet (1864), 4 New Ron. 
48: Henderson v. Campbell (1865), 13 W. R._ 704; 
Dubson v. Festi, Rasini, [1891] 2 Q. B. D. 92. Mentd. 
Curtiss v. Grant (1863), 9 Jur. N. S. 766; National Insce. 
& Investment Assocn. v. Carstairs (1863), 2 New Rep. 
348: Steele v. Stuart (1863), 1 Hom. & M. 793; Foley v. 
Maillardet (1864), 1 De G. J. & Sm. 389; Norris v. 
Cotterill (1864), 5 New Hep. 215; Samuel v. Rogers 
(1864), 1 De G. J. & Sm. 396; Turner v. Sowdon (.864), 
10 L. T. 60; Central Railroad & Banking Co. of Georgia 
v. Mitchell (1865), 2 Hem. & M. 452; Drummond v. 
Drummond (1866), 2 Ch. App. 32; Gibson ». Fisher 
(gary L. R 5 Kq. 51; Re Herefordshire Banking Co. 
(1867), L. R. 4 Eq. 250; Blake v. Blake (1870), 18 W. R. 
944: Matthaei v. Galitzin (1874), L. Lt. 18 Iq. 340 ; 
Re Morton, Zz p. Robertson (1875), L. R. 2 Hq. 733; 

Re Hawthorne, Graham v. Maseey (1883), 23 Ch. D. 743; 

Re Busfield, Whaley v. Busfield (1886), 32 Ch. D. 123; 

Companhia de Mocambique v. British South Africa Co., 

De Sousa v. Same, [1892] 2 Q. B. 358; Turnbull v. Walker 

(1892), 67 L. T. 767. 


1224. Conditions precedent to exercise.| — 
COOKNEY v. ANDERSON, No. 1223, ante. 

1225. When proceedings stayed—Compromise of 
action—Repudiation.|—A partnership having, in 
an action brought by pltf. becn by order of the 
ct. dissolved, pltf. & defts. signed an agreement 
of compromise whereby it was agreed that pltf. 
should be paid a sum of money for his share in 
the business. Tltf. subsequently repudiated the 
agreement & proposed to proceed with his action 
alleging that his signature had been obtained by 
fraud. On summons taken out by one of defts. 
& supported by co-deft.:—Held: the ct. had 
under Jud. Act, 1873 (c. 66), 8. 24 (5), (7), juris- 
diction to order the stay of all further proceedings 
in the action.—EpDEN v. NaisH (1878), 7 Ch. D. 
781; 47 L. J. Ch. 325; 26 W. R. 392. 

Anion :—Refd. Scully v. Dundonald (1878), 8 Ch. D. 





——— Agreement for arbitration.|—Scee, generally, 
ARBITRATION, Vol. II., pp. 361-377, Nos. 311-411. 
During pendency of suit in colonial court.] 
—See, generally, CONFLICT OF Laws, Vol. XI., 
pp. 477-480, Nos. 1313-1329. 

1226. Reference to official referee—Jurisdiction 
of court to order—Action for money had & received.] 
—To an action for money had & received deft. 
pleaded amongst other matters that ‘ ae & 
deft. still are partners or co-adventurers in holding 





PART V. SECT. 12, SUB-SECT. 3.—D. 


445.—CAN, 


_ tn two firms— Admissibility of books of one—An action against other.}—MILLER v. WHITE (1889), 16 8. C. R. 


Part V.—RELATIONS OF PARTNERS INTER SE. 


certain horse races & race meetings, which partner- 
ship still subsists, & the alleged causes of action 
arose out of such partnership & not otherwise.” 
An order having been made by a judge at chambers 
referring all the issues in the action to an official 
referee :—Held: the order was right.—GooDWIN 
v. BUDDEN (1880), 42 L. T. 536, D. C. 

1227. ———_ ——— As to profits—Where misrepre- 
sentation alleged.|—The power given by Jud. Act, 
1873 (c. 66), 5. 56, refer ‘‘ any question arising in 
any cause or matter’’ to an official or special 
referce applies only to questions which must 
necessarily be decided in the cause or matter & 
not to questions which it may prove unnecessary 
to decide. Such reference may be directed before 
the trial. 

Pitf. sued for rescission of a contract of partner- 
ship between him & deft. & for damages on the 
ground that he had entered into the partnership 
on the faith of false representations made by 
deft. as to the amount of his professional income. 
Deft. by his defence denied having made any 
positive statement as to the amount of the income 
& stated that pltf. had for months before the 
per neretp was entered into attended at his 
office as clerk, & had full access to the books & 
that pltf. had expressed himself satisfied with the 
business. It further appeared that pltf. had 
continued for nearly four years in the partnership 
which was then dissolved he agreement & that he 
had never complained to deft. of misrepresenta- 
tion. The judge in chambers after notice of trial, 
ordered on the application of pltf. a reference as 
to the amount of deft.’s profits for the six years 
immediately preceding the partnership :—-Held: 
the question what deft.’s profits were would be 
immaterial unless it was established that deft. 
had made a positive statement as to their amount 
& that pltf. had entered into the partnership in 
reliance on such statement & pltf. had not by 
his conduct lost the right to complain of misrepre- 
sentation the question referred was one which 
might never arise & the reference ought to be 
discharged._—_WEED v. WARD (1889), 40 Ch. D. 
555; 58 L. J. Ch. 454; 60 L. T. 208; 37 W. R. 
406, C. A. 

Annotation :-—Mentd. Hurlbatt v. Barnett, [1893] 1 Q. B. 77. 

Reference to arbitration—Grant of injunction to 
stay.|—See, generally, ARBITRATION, Vol. II., 
pp. 377-380, Nos. 412-427, 

1228. When substituted service allowed—Defen- 
dants residing abroad.]—-Where a bill was filed by 
a partner in a business carried on in England, for 
the purpose of dissolving the partnership & taking 
accounts & also to restrain pltf.’s co-partner & 
his agent from proceeding with an action for debt. 
The ct. refused to allow the bill to be served upon 
defts., who resided abroad, but permitted sub- 
stituted service to be made upon their attorney 
in the action.—BAILLE v. BLANCHET (1864), 4 
New Rep. 48; 10 L. T. 368. 

1229. Money received by partner on account of 
firm—Not received in fiduciary capacity—Debtor’s 
Act, 1869 (c. 62), s. 4 (3).J)—PIDDOCKE v. BuRT, 
No. 12, ante. 


SuB-SEcT. 2.—PARTIES TO ACTIONS. 
A. In General. 


See, now, R. 8S. C., Ord. 16, r.9; Ord. 48a,r. 10. 
1280. Whether all partners necessary parties— 


PART V. SECT. 13, SUB-SECT. 2.—A. 


£. Whether all partnera  necess 
parlies——Action for share of pro 
private debt.}—One partner is entitled 


in actio pro socio to claim from another 
pertner his ascertained share of the 
ascertained profits made by that 
partner on behalf of the partnership 
as well as a refund of money actually 
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When impracticable or inconvenient.|—The strict 
rule, that all persons materially interested must 
be parties, dispensed with, where it is impractic- 
able, or very inconvenient; as in the case of a 
very numerous assocn. in a joint concern; in 
effect a partnership.—CockBURN v. THOMPSON 
(1809), 16 Ves. 321; 33 E. R. 1005, L. C. 


Annotations :—-Distd. Long v. Yo (1830), 2 Sim. 369. 
Consd. Wallworth v. Holt (1841), 4 My. & Or. 619. Distd. 
Deeks v. Stanhope (1844), 14 Sim. 57. Refd. Wilson v. 
Stanhope (1846), 2 Coll. 629: Bedford v. Ellis, (1901) 
A. C. 1; Markt v. Knight 8.8. Co., Sale & Frazar ». 
Knight S.S. Co., (1910] 2 K. B. 1021. Mentd, Willats »v, 
ah y (1842), 5 Beav. 193; Scott wv. Soott, (1912) P. 


1231. ——— Action involving construction of 
articles—Committee of management not sufficiently 
representing partners.|—Bill by three of the 
partners in a numerous trading co. claiming 
certain privileges under the arts. of co-partnership, 
against the members of the committce for 
Managing the commercial concerns of the co. 
dismissed, because it was not filed by pltfs. on 
behalf of themselves & the other partners not 
members of the committee. 

The ct. will not bind all the partners in a 
trading co. as to the construction of the arts. of 
partnership, upon a point of general interest, in a 
suit by some of the partners against a committee 
for the management of the commercial concerns, 
not otherwise authorised to represent the partner- 
ship.— BALDWIN v. LAWRENCE (1824), 2 Sim. & 
St.18; 57 HE. R. 251. 
ae :—Reld. Mocatta v. Ingilby (1835), 5 L. J. Ch. 





1282. ———- When interests of some may be 
adverse.|—-The ct. allows some of the partners in 
a joint stock co. to sue on behalf of themselves & 
the other partners, where it is clearly for the 
benefit of the absent parties; but where the 
interests of the pee may be adverse in the 
suit, they must all be made parties. 

A bill was filed by three shareholders in a joint 
stock co. against the directors, to set aside an 
alleged fraudulent sale of the property of the co., 
& prayed that the affairs of the co. might be 
wound up & settled :—Held: all the shareholders 
ought to be partics.—EVANS v. STOKES (1836), 
1 Keen, 24; 5L. J. Ch. 120; 48 E.R. 215, 
Annotations :—Apld. Deeks v. Stanhope (1844), 14 Sim. 57. 

Consd. Richardson v. Hastings (1844), 7 Beav. 323. Refd, 

Richardson v. Hastings (1847), 16 L. J. Ch. 322; Carlisle 

v. S. E. Ry. (1850), 2 H. & Tw. 366 ; 

(1860), 1 Drew. & Sm. 192. 

1233. Action for conversion of partnership 
property.]|—SmyTu v. Minwarp (1699), 2 Lut. 
1493; 125 H.R. 823. 

Annotations :—Consd. Buckley v. Barber (1851), 6 Exch. 
aon Mentd. Rt. v. Glastonby (1737), Lee temp. Hard. 


1234. Action for sale of security—Whether per- 
sonal representative necessary party.|——-A. & B. 
deposited with a firm, of which A. was a member, 
the title deeds of an estate of which they were 
joint owners, as a security for a debt due from 
them to the firm. A. died intestate. The sur- 
viving partners in the firm filed a bill against his 
heir & B. for a sale of the estate :—Held: A.’s 
personal representative ought to have been made 
a party to the suit.—ScCHOLEFIELD v. HEAFIELD 


Fawcott v. Laurie 


, (1836), 7 Sim. 667; 5 L. J. Ch. 218; 58 E.R. 


Joint stock companies.|—See CoMrANigs, Vol. 
X., p. 1220, Nos. 8624-8628. 


pald by him to that partner & in 
which no other of the partners is 
interested without joining the other 
artners in the action.——-SEMPFF v. 
EUBAVER, {1903] T. H. 202.—8. AF. 
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Sect. 13.—Enforcement of rights: Sub-sect. 2, B., 
C. & D.)j 


B. Actions for Account. 


See, now, I. S. C., Ord. 16, r. 9; Ord. 48a, r. 10. 

1235. Whether all partners necessary parties— 
Action by representative of deceased partner.|— 
The personal] representatives of deceased merchant 
may bring an action of account against one of 
his surviving partners, charging him as general 
bailiff to render account of deceased’s share of 
the partnership stock-in-trade.—HackwELL v. 
KustTMAN (1616), Cro. Jac. 410; 1 Roll. Rep. 
421; 79 FB. R. 350. 
aneetaiion :-—Refd. Hall v. Huffham (1678), Freem. K. B. 


1236. TRETON v. LEWES (1673), 
Cas. temp. Finch, 96; 23 1. R. 52. 

1237. Action by some on behalf of the rest.] 
—-Part of the proprictors of an undertaking may 
bring some others of them to an account, without 
making all the members parties, especially if they 
sue on behalf of themselves & all the rest.— 
CHANCEY v. May (1722), Prec. Ch. 592; 24 FI. R. 
265; sub nom. ANON, 2 Kq. Cas. Abr. 168. 
Annotations :—Consd. Cuckburn v. Thompson (1809), 16 

Ves. 321. Refd. Good tv. Blewitt (1807), 13 Ves. 397; 


Meux v. Maltby (1818), 2 Swan. 277: Long v. Yonge 
(E30), 2 Sim. 369; Wallworth v. Holt (1841), 4 My. & Cr. 


1238. -|]—One of thirty-eight pro- 
prictors of a newspaper was appointed book- 
keeper, & received the moneys of the concern: a 
hill being filed against him for an account, etc., by 
twelve of the proprietors on behalf, etc. :—Held : 
the remaining twenty-five were necessary parties. 

Where it clearly appears that the suit is for the 
common benefit of all the parties, who are very 
numerous, the ct. permits the suit to be prosc- 
cuted by some for the benefit of all; but... I 
am by no means satisfied that this suit is for the 
benefit of all the parties interested (Lorp LANG- 
DALE, M.R.).—BAINBRIDGE v. Burton (1840), 
2 Beav. 589; 48 E.R. 1290. 

1239. ——--- Account between sub-partners.]— 
Brown v. Di Taster, No. 930, ante. 

1240. ——— When defendant alleges no interest 
by one co-partner.|—-A., B., ©C., & D., being 
partners, in a bill by B. against A. for an account 
of partnership dealings, if the answer of A. alleges, 
that D. has no interest in the accounts, & if that 
allegation is admitted at the bar by pltf.’s counsel 
to be true, deft. cannot, on a petition for a re- 
hearing, object that D. ought to be a party to 
the suit.—BoDIN v. FARQUHAR (1822), 1 L. J. 
O. S. Ch. 21. 

1241. ———- Where previous settlement with 
some.|—A., B., C., D., & E., being separately 
engaged in trade, embarked in a joint speculation 
in buying & selling English wheat; & it was 
agreed that the purchases & sales should be 
conducted principally by A., but partly by B., 
on behalf of all the parties, for their joint profit 
& at their joint risk, in the several proportions in 
which they respectively held bonded corn at the 
time of entering into the agreement. The trans- 
actions were continued a certain time, & a heavy 
loss incurred. <A. having settled with B., & 
released C. & D. in respect of their several pro- 
portions, filed a bill against the representatives 
of E. to which B. was made a party, for an account 
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Held: there was nothing to distinguish this 
from an ordinary partnership transaction, & C. 
& D. were necessary parties to the suit.—HIL1Ls 
v. Nasu (1845), 1 Ph. 594; 15 L. J. Ch. 107; 
6L. T. O. S. 273; 10 Jur. 148; 41 HE. BR. 759, 
L. C. 

Annotation :—Retd. Public Trustee v. Elder, [1926] Ch. 776. 


1242. ——- Action against representative of de- 
ceased partner.|—Testator was a member of a 
partnership at will in a bank, without any pro- 
vision entitling the exor. of deceased partner to 
an interest in the goodwill of the concern. The 
credit, in which the bank was, rendered capital 
unnecessary, & at testator’s death the property 
of the concern exceeded its liabilities by a very 
small amount, tcstator’s share in which was far 
exceeded by the balance due from him to the 
bank on his private account, as a customer. 
After his death the surviving partners admitted 
into the firm his son, who was his exor., but who 
was not admitted into the firm in that character, 
& the business continued to be carried on without 
any separation or appropriation of the partner- 
ship asscts as they existed at tcstator’s death. 
In a suit against the cxor. for the administration 
of testator’s estate :—Held: he was not account- 
able to testator’s estate for the profits which he 
had received as a partner in the bank. 


It is in the first place to be borne in mind that 
pltf. has so constructed his suit as to preclude 
him from obtaining a partnership account in the 
cause, for which the absence from the record of 
C., who never was a party, & the circumstance 
that his estate is not represented before us, arc 
alone a sufficient reason, if there were no other 
ground. 'That omission is not through any wish 
or neglect on the part of any of defts. (KNIGHT 
Bruck, L.J.). 

I desire on the present occasion to express very 
distinctly my entire concurrence in the opinion 
expressed in the case of Willett v. Blanford, 
No. 1845, post, ... that the profits derived 
from the trade carried on after the death of 
testator must depend upon the nature of the 
trade, the manner of carrying it on, the capital 
employed, the state of the account between the 
partnership & deceased partner at the time of 
his death, & the conduct of the parties after his 
death. ‘That all these may materially affect the 
rights of the parties. I fully adopt this view, &, 
applying it to the present case, I venture to say 
that it depends on the nature of this trade, on 
the capital employed from time to time in it, on 
the conduct of the parties, on the extent of the 
skill & industry of each partner employed in the 
concern, to what extent the profits derived from 
the trade ought to be attributed to the capital, 
& to what extent they ought to be attributed td 
other sources; & that, under the circumstances 
of this case, it would be going much too far to 
hold that pltf. ought to succeed in the claim 
which he makes for the profits derived from testa- 
tor’s third of this concern (TURNER, L.J.).— 
SIMPSON v. CHAPMAN (1853), 4 De G. M. & G. 154; 
43 E. R. 466, L. JJ. 


Annotations :—Consd. Wedderburn ». Wedderburn (1856), 
22 Beav. 84; Macdonald v. Richardson, Richardson v. 
Marten (1858), 1 Giff. 81; Vyse v. Foster (1872), 8 Ch. 
App. 315, n. Refd. McDonald v. Richardson, Richardson 
v. Marten (1864), 10 L. T. 166; Yates v. Finn (1880), 13 
Ch. D. 839. 





PART V. SECT. 13, SUB-SECT. 2.—B. 


gk. Mortgage of share in partnership— 
Who is necessory party—M gee. |— 
Where eee are claiming an interest 
which they have mortgaged to others, 


the mtgees. are necessary partics td 
the suit.— EVANS v. GUTHRIDGE (1863), * 
2 Ww. & Ww. 83.—AUS. 


h. Assignment of share to trustees—— 
Who are necessary parlies—Trustees.]}— 


LITTLE v, WILLIAMS (1864), 1 W. W. & 
A’B. (H.) 32.—AUS. 

k. Old & new firms with common 
member—Joinder with old members 
against new firm.}—A member of a 


partnership, who on ite dissolution 


Part V.—RELATIONS OF PARTNERS INTER SE. 


1243. Alien enemy partner.} — PuBLic 
TRUSTEE v. ELDER, No. 1894, post. 

Cost book companies.|—See COMPANIES, 
Vol. X., p. 1106, Nos. 7770, 7772. 

Proceedings against trustees of friendly 
society.|—Sec I'RIENDLY SocIEerIEes, Vol. XXV., 
p. 291, No. 22. 

~——- Members of club.]—See Ciuss, Vol. VIII, 
p. 527, Nos. 146-148. 

1244. Mortgage of share in partnership—Who ifs 
necessary party—Mortgagee—When trustee for 
third party.|—-After a dissolution of partnership 
between J. & P., J. assigned all his interest in the 
partnership to B., by way of mtge. to secure 
£500. J. subsequently assigned all his property 
to pltfs., the trustees of creditors’ dced. B. was 
trustee of the mtge. for R. who made an affidavit 
in the suit that his mtge. was satisfied :—Held : 
the suit might proceed in the absence of B., as he 
was a mere trustee; & in the absence of R., as 
he could not after making the affidavit insist that 
he was a necessary party in respect of his interest 
under the mtge.—WILLIAMS v. POOLE (1873), 
28 lL. T. 292; 21 W. R. 252,0.0. & L. TT. 
sa aa :- -Refd. Whetham ». Davey (1885), 30 Ch. D. 

cP) ° 

1245, Cestui que trust of mortgagee — 
When mortgage satisfied.|-WILLIAMS v. POOLE, 
No. 1244, ante. 

















C. Actions for Dissolution. 


See, now, R.S. C., Ord. 16,r.9; Ord. 48A, r. 10. 

1246. General rule—All partners must be parties. | 
—Some of the members of a partnership cannot 
file a bill, on behalf of themselves & the others, 
for a dissolution of the partnership: but all the 
members, however numerous. must be parties to 
the suit.—-LONG v. YONGE (1830), 2 Sim, 369; 
57 E.R. 827. 
Annotation :—Refd. Decks v. Stanhope (1844), 14 Sim. 57. 


1247, ——.J]—A. gave a bond to the 
public officer of a joint stock banking co., in 
which he afterwards became a shareholder, to 
secure advances made to him by the co. ‘The 
bank afterwards suspended their business, & 
brought an action on the bond in the name of the 
officer. A. then filed a bill on behalf of himself 
alone, against the officer & the directors of the 
co., praying for an account of the dealings & 
transactions of the co. down to the time when 
their business ceased, that his share of the capital 
& profits might be ascertained & sct off against the 
money due on the bond, & that the surplus might 
be paid to him :—Held: the bill prayed in effect 
for a dissolution of the co., &, therefore, all the 
shareholders ought to have been made parties to 
it.— ABRAHAM v. HANNAY (1843), 13 Sim. 581; 
13 L. J. Ch. 18; 60 EB. R. 225. 

1248. |—(1) A bill may be filed 
respecting a partnership without praying a dis- 
solution. 

(2) In a continuing partnership, if a few have 
an interest in a particular subject adverse to all 
the rest, a bill may be filed against the few, by 
one on behalf, etc. 

(3) In the case of an insolvent partnership not 
formally dissolved, a bill may be filed by one or 
more on behalf of the rest against the governing 
body, to have the assets collected & applied 
towards the payment of the debts, without 
seeking to ascertain the rights and liabilities of 











becomes a member of & new partner- 
ship, is entitled to join with the 
members of the old partnership in an 
action against the other members of the 


new partnership for an account of ship 
moneys & aasets received by it belong- 
ing to the old partnership, where there 
is no allegation that the new partner- 
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the parties as between themselves, but leaving 
them open to future litigation. 

By the rules of a club, the bankers were alone 
authorised to receive money on account of the 
club. Some of the members subscribed & pur- 
chased the furniture, which, by deed executed 
by the subscribers, was vested in the pltf. A. B., 
in trust to repay the amounts subscribed & to pay 
the surplus to the committee for the benefit of 
the club. The club becoming embarrassed, was 
afterwards dissolved, the committee were 
authorised to wind up the affairs. Two of the 
committee, C. & D., sold the furniture, & alone 
received the produce, together with other gencral 
assets of the club. A bill was filed by A. B. on 
behalf, etc., against C. & D., & E., a non- 
subscribing member, to recover the moneys in 
the hands of C. & D., & praying that the furniture 
money might be paid to the pltf., on the trusts of 
the deed, ‘‘or otherwise as the ct. might direct,” 
& that the general assets recovered might be paid 
to the bankers or otherwise, etc. :—Held: the 
bill was not defective for want of parties, & 
neither the other partics to the deed, nor the 
other members of the club, were necessary parties. 
— RICHARDSON v. ITAsTINGS (1844), 7 Beav. 323 ; 
18 lL. J. Ch. 142; 21. T. 0. S. 456; 8 Jur. 207; 
49 EK. RR. 1089. 





1249. —-—-- -----.]—Hinus v. Nasi, No. 1241, 
ante. 
1250. .|—Where pltf. by his bill prays the 


dissolution & winding-up of a co., he cannot sue 

on behalf, etc. <All the partners must be made 

parties.—Harviey v. BIGNoLD (1845), 8 Beav. 

343; 50 1. Kt. 135. 

1251. Who is a partner within the rule—Personal 
representative of partner—Though death in in- 
solvent circumstances.]—In a suit for winding up 
a partnership & for contribution, the personal 
representative of deceased shareholder is a neces- 
sary partner, notwithstanding that deceased 
partner died ‘‘ in insolvent circumstances.’ Qu. : 
whether in such a case it is sufficient to bring 
before the ct. an administrator ad litem ?-—Cox v. 
SrrPiEeNns (1863), 2 New Rep. 506; 338 L. J. Ch. 
62; 8 L. T. 787; 9 Jur. N.S. 1144; 11 W. R. 
929. 

Annotations :—Mentd. Rowsell ». Morris (1873), lL. R. 17 Kq. 
a ee v. Caledonian Fire & Life Insee. (1881), 30 
1252. -—-_— Son of partner nominated under 

agreement.|—-EHRMANN v. HHRMANN, No. 969, ante. 

1253. Exception to rule—Partner out of jurisdic- 
tion.]—By a contract between A., B., &C., to perform 
certain works, which formed the agreement for 
the limited partnership between them it was 
stipulated that the co-partnership should cease 
& determine on the completion of such works. 
Before the completion, one of the partners, C., 
had left for Australia, & was out of the juris- 
diction. On bill filed by A., against B. & C. for 
a dissolution, & the consequential accounts :— 
Held: the ct. had jurisdiction to declare that the 
partnership ceased & determined on the com- 
pletion of such works, notwithstanding the 
absence of C. out of the jurisdiction, & to direct 


| the usual accounts.—DUXBURY v. ISHERWOOD 


(1864), 10 L. T. 712; 12 W. R. 821. 


D. Actions for Fraud. 


1254. Who should be parties—Retired partner.]— 
A person employed on behalf of himself & his co- 


has taken over the assets & 
Habilities of the old one.——-CARTER & 
McInrosn v. Morrat, (1913) T. P. D. 
947.—S. AF, 
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Sect. 18.—Enforcement of rights: Sub-sect. 2, D.; 
sub-sects. 3 & 4, A. (a) & (b).] 


partners in negotiating the terms of a lease is not 
entitled to stipulate clandestinely with the lessors 
for any private advantage to himself. Where, 
therefore, a sum of £12,000 was paid in pursuance 
of such a stipulation, the party receiving it was 
declared to hold it in trust for the partnership. 
Before the transaction was discovered, one of the 
partners withdrew; &, subsequently, another 
partner assigned a share in the stock & in his 
roportion of this claim to persons then admitted 
into the concern :—Held: the retired, the con- 
tinuing, & the new partners were properly joined 
as co-pltfs., in a suit to have the trust declared.— 
FAWCETT v. WHITEHOUSE (1829), 1 Russ. & M. 
1382; 8L. J. O. 8. Ch. 50; 39 H.R. 51, L. C. 
Annotations :—Mentd. Imperial Mercantile Credit Assocn. 
v. Coleman (1870), 6 Ch. App. 562, n.; Dunne v. English 
(1874), L. R. 18 Eq. 524; Hay’s Case (1875), 10 Ch. ADP: 
693 i iN Sombrero Phosphate Co. v. Erlanger (1877), 


1255. New partner.|—-FAwcrtt v. WHITE- 
HOUSE, No. 1254, ante. 

1256. Public officer of joint stock company.] 
—A. filed a bill against the public officer of a 
joint stock bank, alleging that he had been 
induced to purchase five hundred shares in the 
bank, by fraudulent representations made by 
the directors, in their reports, as to the prosperous 
state of the co.’s affairs, & praying for a declara- 
tion to that effect & that the purchase might be 
declared void, as between him & the co., & that 
the latter might repay him his purchase-money : 
—Held: as the litigation was between one 
member of the partnership as such, & the other 
members as such, the public officer was improperly 
made a party to it as representing the co.; & a 
demurrer by him was allowed.—SEDDON v. 
CONNEIL (1840), 10 Sim. 58; 59 E. R. 5343; sub 
nom. SEDDON v. CONNELL, SEDDON v. MAULT, 
SEDDON v. Evans, 9 L. J. Ch. 341. 

Balai :~Refd. Harrison v. Brown (1852), 5 De G. & Sm. 








SUB-SECT. 3.——-BREACH OF AGREEMENT TO 
ENTER INTO PARTNERSHIP. 

1257. Right of action for breach—Non-payment 
of premium.|]— Arts. for a co-partnership by 
which pltf. agreed to take deft. as a partner & 
give him half the interest in the lease of the 
house, to commence from & after Sept. 29. Deft. 
covenanted to pay £300 on or before that day, as 
@ premium to be admitted a partner. On non- 
payment of the money at the day, pltf. may sue, 
averring his readiness to have taken deft. as a 
partner, without executing or tendering arts. of 


co-partnership or a conveyance of the lease.— 
WALKER v. Harris (1793), 1 Anst. 245; 145 
EB. R. 861. 

1258. Specific performance.|—As a general 





rule, the ct. will not decree specific performance of 
a contract for partnership. 

Where pltf.’s appropriate remedy is an action at 
law, where there are no legal difficulties in his way 
which the ct. can remove, & where there has been 


PART V. SECT. 18, SUB-SECT. 3. 

1258 i. Right of action for breach— 
of eles performance.|—The application 
of the doctrine of specific performance 
to partnorships is governed by the same 
rules as those which pover it in other 
cases. There are only two classes of 
cases jn which specific 
an agreement to enter 
ship has been decreed ; 


to an end to 


erformance of 
to a partner- 
first, where 


the parties have agreed to execute some 
forinal {instrument which would confer 
rights that would not exist unloss it 
was oxecuted ; secondly, where there 
has been an agreement which has come 

carry on a joint adven- 
ture, & the decree that the agreement 
is valid, prefaced by the declaration 
that the contract ought to be specific- 
ally performod, is made merely as the 


PARTNERSHIP. 


no part performance, the ct. will not decree specific 

performance of a contract for partnership.— 

Scorr v. RAYMENT (1868), L. R. 7 Eq. 112; 38 

L. J. Ch. 48; 19 L. T. 481. 

1259. What should be averred—Readiness of 
plaintiff—Execution & tender of article not neces- 
sary.}—-WALKER v. Harris, No. 1257, ante. 

1260. What must be proved—Terms of intended 
perc action cannot be supported for 

reach of an agreement to become a partner 
generally, without proof of the specific terms of 
the intended partnership.—FIGEs v. CUTLER 

(1822), 3 Stark. 139, N. P. 

Annotations :—Relfd. M'‘Neill v. Reid (1832), 9 Bing. 68; 
Ho v. Gordon (1842), 3 Q. B. 466; Duke v. Forbes 

(1847), 1 Exch. 356. 

1261. Right to inspect partnership deed.|— 
Where pitf. made affidavit that he sued deft., to 
recover damages for a breach of agreement in 
not entering into partnership, pursuant to a 
partnership deed drawn up & signed by pltf., but 
remaining in the custody of deft. or his attorney ; 
& that pltf. possessed neither copy nor counter- 
part of the deed; the ct. granted a rule enabling 
pltf. to inspect the deed & take a copy, though 
deft. swore he had not executed the deed. On a 
motion for leave to inspect a partnership deed, 
the affidavit should state that the party moving 
has neither copy nor counterpart.—MORROW v. 
SAUNDERS (1819), 1 Brod. & Bing. 318; 3 Moore, 
C. P. 671; 129 E. R. 745. 

Annotations :—Consd. Ratcliffe v. Bleasby (1825), 3 Bing. 
148. Refd. Steadman v. Arden (1846), 15 M. & W. 687. 
Mentd. Bankin v. Hamilton (1850), 15 Q. B. 187. 

1262. .J—Deft., after settling a draft of 
arts. of partnership with pltf., having engrossed & 
executed a deed, differing in some respects from 
the draft of the arts., pltf. refused to execute the 
deed ; but having afterwards commenced an action 
for breach of agreement to take him into partner- 
ship, he moved to be at liberty to inspect & copy 
the deed. ‘The ct. refused to order such inspection. 
—RATCLIFFE v. BLEASBY (1825), 3 Bing. 148; 
10 Moore, C. P. 523; 3L. J. 0.8. C. P. 208; 130 
K. R. 470. 

Annotations :—Refd. Rowe v. Howden (1828), 4 Bing. 
539, n.; Rundle v. Beaumont (1828), 4 Bing. 537; Cocks 
v. Nash (1833), 9 Bing. 723; Doe d. Egremont v. Date 
(1842), 11 L. J. Q. B. 2203 Powell ». Bradbury (1847), 
4C. B. 541. 

1263. Defence to action—Dishonesty of plaintiff 
to former partner—Concealment from plaintiff.]— 
To an action for the breach of an agreement to 
enter into partnership with pltf., deft. pleaded, 
that, before & at the time of the making of the 
agreement, pltf. carried on trade in partnership 
with S., which partnership was then about to be 
wound up & dissolved; that deft. made the 
agreement on the faith & under the belief that 
pitf. had up to that time acted with honesty 
towards his said partner in the conduct of said 
business & in relation to the pecuniary affairs 
thereof; but that, after the making of the agree- 
ment & before breach, & before the commence- 
ment of the suit, deft. discovered that pltf. had 
before the time of making the agreement acted 
with fraud & dishonesty towards his said partner 
in the conduct of said business & in relation to 





foundation of a decree for an account. 
— VIRDACHALA NATIrAN vv. RAMA- 
SAVAMI NAYAKAN (1862), 1 Mad. 341.— 


1. Damages.)—In a sult brought for 
damages for breach of a contract to 
admit pltf. into partnership :—Held: 
one B borg profits would be a fair 
award of damages.—LEWIN v. MORRI- 
SON (1867), 2 Agra, 351.—IND. 
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the pecuniary affairs thereof, which said fraudu- 
lent & dishonest acts of pltt. were unknown to 
deft. at the time of his entering into the agree- 
ment in the declaration mentioned, wherefore 
deft. repudiated & declined to carry into effect 
said agreement :—Held: this plea afforded no 
answer to the action——ANDREWES v. GARSTIN 
(1861), 10 C. B. N. 8S. 444; 31 L. J. C. P. 15; 
41L. T. 580; 7 Jur. N. 8S. 1124; 9 W. R. 782; 
142 EB. R. 525, 


SUB-SECT. 4.—MISREPRESENTATION AND FRAUD, 
A. Inducing Partnership. 
(a) In General. 

See, generally, MISREPRESENTATION & FRAUD, 
Vol. XXXV., pp. 6 et seq. 

1264. Duty of joining partner—Not bound to 
inquire into truth of representation.|—-Where a 
person has been induced to enter into a contract 
by a material misrepresentation of the other 
party, he is entitled to have the contract set 
aside, & not merely to have the representation 
made good. 

B. & W., who were partners in a bank, agree 
to take R. into partnership with them. W., who 
took no actual part in the business, & was known 
to R. not to do so, joined with B. in producing to 
R. during the negotiation, as a truce account of 
the affairs of the bank, a paper stating the amount 
in which it was indebted to customers to be 
£11,000, the amount being in fact £26,000. R. 
entered into the partnership without examining 
aa books, & continued in it for four years, taking 

oe le in the business, & never examining the 
hea At the end of that time the bank turned 
out to be insolvent. Jt. then filed a bill against B. 
& the exors. of W., asking to have the agreement 
for partnership rescinded, & to have an indemnity 
against the debts of the concern :—Held: (1) the 
delivery of the paper to R. as a true account of 
the state of the bank was such a misrepresentation 
as entitled R. to have the contract rescinded ; 
(2) the case as regarded W. was not varied by the 
facts that W. took no part in the affairs of the 
bank, & was known by R. not to do so, & did not 
know the representation to be untrue; (3) R.’s 
having brought an action against B. & W. for 
the misrepresentation, & recovered damages 
against B., did not take away his right against W.’s 
estate ; (4) the lapse of time was no bar to plttf., 
for although he had means of ascertaining the 
representation to be untrue, he was entitled as 
between him & the persons who made it to believe 
it to be true & was not bound to make inquiry 
until there was something to raise suspicion.— 
RAWLINS v. WICKHAM (1858), 3 De G. & J. 304; 
28 L. J. Ch. 188; 32 L. T. O. S. 231; 5 Jur. 
N.S. 278; 7 W. R. 145; 44 BE. R. 1285, lL. JI. 3 
affg. S. C. sub nom. RAWLINS v. WICKHAM, WICK- 
HAM v. RAWLINS, c yocg 355. 
Annotations :—As to ( Conad. Re Overend, Gurney, Ex P. 


Oakes & Peek deer), i . 3 Haq. 576; olde. ompla 
Adam (1886), 34 Ch baa * Retd. ‘Schofosela v ler 
(1859), John. 155; oe A tase 1860 8 Cc. B. N.S, 
574; Davies v. Marshall (1861), 10 C. B. N. 8. 697 : 
aa Robins (1863), 11 L. T. all: Hallows v. Fernie 
1867), L. R. 3 520: * Re Reese River Silver Binns 
» Smith’s Case igor), 2 Ch. App. - 604; A.-G. Ray 
1874), 9 Ch. A P ~& onal Debt Reduction 
mrs. Vv. Bas stay d ist, J. Ch. 321; > Panama & South 
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Pacific os Wok h Co. v. India Rubber, Gutta Percha & 
Telegraph ne 5 BN 10 Ch. App. 520, n.; Hart 
v. Swaine Ge Kdwick . Hawkes (B81), 
18 Ch. D. are *Murd (1881), 20 Ch. D. 
Re Mount Meng a est) Gold may Kee zp. N West 88), 
56 L. T. 622 ; ev. Brown (1907), 9 


1860), 1 Giff. 339. to (3) Consd. Moore & De La 
orre’s Case (1874), L. R. 18 Eq. 661. Apld. Betjemann 
Asto(4) Apld. Betjemann 

rhe Neat . Lacey 


ch cane Conybeare v. New Beuneeiok & ‘Ganda Ry 


v. Betjemann, [1895] 2 oe "AT4. 
v. a eat hee [1895] 2 Ch. 474 


Leney v. Hill (1876), 4 Ch D. Adam ¥. 
Newbigging (1888), 13 App. Cas. 308 Menta. Graham 
v. Wickham (1865), 2 De G. J. & Sm . 497; Overend, 


Gurney v. Gurney (i869) “I WwW. R. 719: Peck v. Gurney 
(1873), L. 377: eee Yotts (1882). 46 

T. 497; Joliffe v. Baker (1883), 1 B. D. 255 
Lagunas Nitrate Co. v. Lagunas Se tients: [1899] 2 ch’ 


1265. Liability of partner innocent of fraud.|— 
RAWLINS v. WICKHAM, No. 1264, ante. 

1266. Grounds for relief—Necessity for positive 
statement & reliance thereon.|—WEED v. WARD, 
No. 1227, ante. 


(b) Remedies of Defrauded Partner. 


See, generally, MISREPRESENTATION & F'RAuD, 
Vol. XXXV., pp. 52 et seq. 

1267. Rescission of partnership agreement— 
Appointment of receiver—Subsequent proof in 
bankruptcy of defrauding partner.|—-A. induced by 
the fraudulent representations of B. as to the profits 
of his business gave him money for a share of it. 
On the discovery of the fraud, A. filed a bill in 
equity for an account, to have the partnership 
declared void & for a receiver. The receiver was 
ordered ; B. becomes bkpt. Petition by A. to 
be admitted to prove under his commission 
refused, with liberty to make a claim. Although 
A. as against B. might have an equity to say he 
never was a partner, it would be difficult ‘ue say 
so as against third persons.-—Re lIOopER, Ex p. 
BROOME (1811), 1 Rose, 69, L. C. 

Annotation :-—Dbtd. Bury v. Allen (1845), 1 Coll. 589. 

1268. Concealment of  insolvency.} — 
Prisoner, by false & fraudulent representations 
made to the prosecutor as to his business, 
customers & profits induced the prosecutor to 
enter into a partnership with him & to advance 
£500 as part of the capital of the concern; & the 
prosecutor, after such advance, recognised & 
acted upon such partnership :—Held: this was 
not an obtaining of moncy by false pretences 
within the meaning of the statute. 

I am far from saying that where a party is 
induced by false pretences to enter into a partner- 
ship & to advance moncy, the allegations being 
altogether fraudulent & falee, or colourable merely, 
he might not have ground for maintaining an 
indictment for obtaining the money by false 
pretences, or from saying that he might not 
rescind a contract obtained by fraud. . If he 
does enter into the contract of partnership & 
does not rescind it, & advances money as part of 
the capital of the concern, he has not parted with 
his money within the meaning of the statute ; 
because, being a partner, he is still interested in 
that money (COCKBURN, C.J.). 

I am not aware of any cases in which it is held 
that money advanced to a concern by one of the 
partners in it can be treated as money obtained 
by another partner by false pretences (ERLE, J.). 
—R. v. Warson (1857), Dears. & B. 348; 27 
L. J. M.C.18; 301. T.0.8.171; 213. P, 823 ; 








PART V. SECT. 18, SUB-SECT. 4.—A. (a). 


1266 i 
8 W. L. R. 982.—CAN. 


Grounds for relief—Necessity for positive statement & reliance thereon.J—SWANSON v. GRAHAME (B. C.) (1908), 


PART V. SECT. 13, SUB-SECT. 4.—A. (b). 
of partnership agreement—Misrepresentation as to value of partnership property.}—MORRISON vv. EARLS 


Rescission 
(1884), § O. R. 434.—CAN. 
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Sect. 13.—Enforcement of rights: Sub-sect. 4, A. 
(b) & (c), & B.] 

4 Jur. N.S. 14; 6 W. R. 867; 7 Cox, C. C. 364; 

160 HK. R. 1035, C. C. R. 

Annotation :—Moentd. R. v. Meakin (1869), 17 W. R. 683. 
1269. .]—THOMPSON v. GEARY (1843), 1 

L. T. O. S. 359; previous proceedings (1842), 5 

Beav. 131. 








1270. ——— Misrepresentation as to state of 
mecounte:| ewan v. WICKHAM, No. 1264, 
ante. 

1271. —— eee agreed to purchase a 
share in a partnership business, on the footing of 


a balance sheet prepared by an accountant 
employed by the vendor, which all parties believed, 
with the exception of slight errors, to be, & was 
treated as, generally correct. It turned out to 
be grossly inaccurate in regard to the existing 
liability. The ct. set aside the contract.— 
CHARLESWORTH v. JENNINGS (1864), 34 Beav. 96; 
11 L. T. 439; 55 FE. R. 569. 

1272. Misrepresentation as to aha a 
B., a practising surgeon, took C. into partnership 
having represented to him that his practice 

roduced about £700 a year. C. paid a premium. 
t was afterwards discovered that the practice 
did not amount to more than half the amount 
stated, & also that B. had, the year previous to 
the partnership, made a return to the comr. of 
the property tax that his income amounted only 
to £350 per annum. The Master of the Rolls 
ordered a dissolution of the partnership, & that 
deft. should repay pltf. half the premium he had 
paid :—ield: sufficient misrepresentation had 
been proved to uphold the decree of the ct. below. 
-—JAUNCEY v. KNOWLES (1859), 29 L. J. Ch. 95; 
1L. T. 116; 8 W.R. 69, L. C. 

1278. Misrepresentation without fraud.]— 
(1) Ifa community of interest in an adventure which 
is being carried on exists in fact, no concealment 
of name, or verbal equivalent for the ordinary 
phrases of profit or loss, or indirect expedient for 
enforcing control over the adventure, will prevent 
the transaction from being held to be in substance 
& reality a partnership. 

N. was induced to enter into what was in fact 
a partnership with A. by misrepresentations not 
amounting to fraud. Not long afterwards the 
business, which had been carried on at a loss, was 
found to be insolvent :—Held: notwithstanding 
the insolvency, N. was entitled to a rescission of 
the contract, A. being restored to the sole posses- 
sion of the business, which was in fact worthless 
when the contract was made. 

In such a case there is no analogy after insolvency 
between the case of an ordinary partnership & 
that of an incorporated co. 

(2) Applts. counterclaimed a large sum for 
goods supplied & money lent to the partnership :— 
Held: they could not recover & they were bound 
to indemnify resp. against liability on bills given 
to secure said sum.—ADAmM v. NEWBIGGING (1888), 
13 App. Cas. 308; 57 L. J. Ch. 1066; 59 L. T. 
267; 37 W. R. 97, I. L.; affy. S. C. sub nom. 
NEWBIGGING v. ADAM (1886), 34 Ch. D. 582, C. A. 
Annotations :—Generally, Mentd. Lagunas Nitrate Co. v. 

Lagunas Syndicate, [1899] 2 Ch. 392; Whittington v. 

Seale-Hayne (1900), 82 L. T. 49; Armstrong v. Jackaon, 

COLL Sg gg RELL ATU 

Shipping Co. (1919), 361. L. R68 TeeOston 

1274. Rescission of agreement made by one 
partner-——In fraud of others—Secret commission.|— 
Four out of -five persons, who entered into a 
provisional contract to purchase a mine, which 
they agreed to sell for their joint benefit to a co., 
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were deceived by the fifth. who, assuring them 
that the vendors would not take less than £85,714, 
obtained secretly from the latter an agreement, 
that, if the contract were perfected, & money paid 
he should receive thereout a bonus of £20,000 for 
his pains in effecting the sale. Two of the four 
having absolute powers from the rest to sell to 
the intended co., then formed themselves with 
others into a committee of management, &, still 
ignorant of the surreptitious agreement, issued a 
prospectus, stating, that a contract had been 
entered into for the purchase by the co. of the 
entire property for £125,000, ‘including all 
preliminary expenses, & a premium to the parties 
who incurred the risk & responsibility of the 
original purchase.’’ The co. having been estab- 
lished, the requisite capital paid up, & the pro- 
visional contract perfected :—Held: the £20,000 
transaction was fraudulent, & void, not only as 
against the four original purchasers, but also as 
against the co., notwithstanding the mine proved 
cheap at the price at which they became share- 
holders. It was not enough that the co. got the 
whole of their bargain. They had a right to 
the best bargain which the two members of the 
committee of management, had they known the 
facts, would have been in a position, acting fairly 

& rightly to give them.—BECK v. KANTOROWIOZ, 

KANTOROWICZ v. CARTER, KALB v. KANTOROWICZ 

(1857), 3 K. & J. 230; 69 BE. R. 1093. 

Annotations :—Refd. Imperial Mercantile Credit Assocn. v. 
Coleman (1871), 6 Ch. App. 562; Lydney & Wigpool Iron 
Ore Co. v. Bird (1886), 33 Ch. D. 85. 

1275. Criminal indictment—Obtaining monty by 
false pretences.|—-R. v. WATSON, No. 1268, ante. 

1276. Return of premium—HMisrepresentation as 
to profits..—JAUNCEY v. KNowLES, No. 1272, 
ante. 

1277. ——— Misrepresentation without fraud.]— 
ADAM v. NEWBIGGING, No. 1273, ante. 

1278. Lien on surplus partnership assets—After 
satisfying debts & liabilities.|—PItf. was induced 
by the fraud of deft. to purchase a share of his 
business, & to enter into partnership with him. 
Judgment being given for the rescission of the 
agreement, & the dissolution of the partnership :— 
Held: pltf. was entitled, in respect of the purchase- 
money which he had paid, to a lien on the surplus 
of the partnership assets after satisfying the 
partnership debts & liabilities, &, in respect of 
any sums, which he had paid or might pay in 
satisfaction of partnership debts, he was entitled 
to stand in the pee of partnership creditors to 
whom he made the payments.—MyYcock v. BEAT- 
SON (1879), 13 Ch. D. 384; 49 L. J. Ch. 127; 
42 L. T. 141; 28 W. R. 319. 

1279. Right to subrogation to partnership credi- 
tors—lIn respect of debts paid by defrauded partner.]| 
—Mycock v. BEATSON, No. 1278, ante. 

1280. Alternative relief—Cancellation of agree- 
ment or account & injunction.|—Pltf., by his 
statement of claim, claimed to have an agreement 
for a partnership with deft. in a land speculation 
cancelled on the ground that he had been induced 
to enter into it by the misrepresentation of deft., 
& in ignorance of its real effect ; or, in the alter- 
native, that the partnership created by the agree- 
ment might be dissolved & the accounts taken, 
& deft. restrained from interfering with the 
management of the works in violation of the 
agreement. Deft. moved for an order for pltf. 
to amend his. statement of claim by confining it 
to one of the alternative claims :—Held: there 
was no inconsistency in the alternative claims, or 
in the allegations in support of them; & the 
motion was refused.—BaGoT v. EASTON (1877), 
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7 Ch. D.1; 47 L. J. Ch. 225; 37 L. T. 369; 26 
W. R. 66, C. A. 

Effect of arbitration clause in partnership agree- 
ment.|—See ARBITRATION, Vol. II., p. 351, 
Nos. 266-268. 


(c) Loss of Right to Relief. 

See, generally, MISREPRESENTATION & FRAUD, 
Vol. XXXV., pp. 74 et seq. 

1281. Continuance in business after discovery of 
fraud.|—If A., having been induced by false 
representations made by B. to enter into partner- 
ship with him, continues, after he has discovered 
the fraud, to take part in the partnership affairs, 
he cannot afterwards recover from B. moneys 
paid by him in the course of the business of the 
partnership, under the common money counts.— 
Nyt v. BEALE (1852), 18 L. T. O. 8. 270. 

1282. ——.]—R. v. Watson, No. 1268, ante. 

1283. -]—B. entered into partnership with 
a merchant on representations which he alleged 
to be fraudulent. He afterwards found that the 
merchant adulterated the article of food they 
dealt in, but continued the partnership for two 
months longer, when, the business not being 
successful, he filed his bill to have the partnership 
set aside on the ground of fraud, & the capital 
which he had advanced returned :—Held: he 
was not entitled to the relief sought.—RIDDEL v. 
SmirH (1864), 10 L. T. 561; 12 W. R. 899. 

1284, ——-.|—WEED v. Warp, No. 1227, ante. 

1285. Recovery of damages against one partner— 
Right to sue other partner.|— RAWLINS v. WICK- 
HAM, No. 1264, ante. 

Lapse of time.]—See LIMITATION oF ACTIONS, 
Vol. XXXITI., p. 525, Nos. 1810-1811. 








B. On Sale of Share in Parinership. 


1286. Sale to surviving partners — Validity— 
Where for purpose of re-sale to executor.] 
(1) Sale of testator’s share in a partnership trade, 
& the property belonging to it, by his exors., to 
his partners, for the purpose of being re-sold to 
one of his exors., set aside, & his estate held 
entitled to his aliquot proportion of the subse- 
quent profits, as if the partnership had continued. 

(2) Interest allowed at 5 per cent. on sums paid 
out of his estate. 

_ (8) Arts. of partnership, providing that, upon 
its expiration, the stock-in-trade should be 
divided, received, & taken by the partners, 
according to their respective interests :—Held : 
they could not be carried into execution literally, 
&, therefore, by the gencral law of partnership, 
the settlement must be by a sale & division of the 
whole.—Cook v. COLLINGRIDGE (1823), Jac. 607 ; 
1L. J. O. S. Ch. 74; 37 E. BR. 979, Tu. C. 3 subse- 
quent proceedings (1825), 27 Beav. 456, L. C. 
Annotations :—As to (1 . Cc } 

Russ. 325. Apld. Venn wee a a38 4 

My. & Cr. 41; McDonald v. Richardson, Richardson v. 

Morten (1864), 10 L. T. 166; De Cordova ». De Cordova 

ay 4 App. Cas. 692. Refd. Portlock v. Gardner 

1842), 6 Jur. 795; Wedderburn v. Wedderburn (1856), 

22 Beav. 84. As to (3) Consd. Cookson v. Cookson (1837 

8 Sim. 529. Generally, Refd. Willett v. Blanford (1842), 

1 Here, 253; ‘Travis v. Milne, Milne v. Milne (1851), 9 
Re 'Norring oT 8, omer Parent o (1879) 13-6h 
NCMentd, Wilkor v. Saunton (1877), 7 Ch. D. 188. 
_ 1287. -]—There is no such principle 
in equity that surviving partners cannot become 
purchasers, from the representatives, of the share 
of deceased partner. 
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A trader directed his trustecs & exors., with 
all convenient speed, to sell & convert into money 
his residuary estate, but he provided, that three 
or, in case of any substantial reason, seven years 
might be allowed for withdrawing his capital from 
the business in which he was a partner. Varties 
beneficially interested under the will, filed their 
bill against the surviving partners & the legal 
personal representatives, insisting that the 
administratrix had improperly allowed testator’s 
capital to remain in the business beyond the 
prescribed period, & asking to have a share in the 

rofits made while the capital remained in the 

usiness. Defts. pleaded, that before testator’s 
death, the partners made a valuation, when the 
share of testator appeared to be £63,000; that a 
year after his death, it was agreed between the 
surviving partners & the administratrix, that tho 
new firm ‘‘ should take to”’ the whole stock on 
payment to her of £63,000, & should become 
purchasers of testator’s share at that sum; that 
they gave her a bond for £40,000, & placed the 
residue at her disposal, which was drawn out 
from time to time at her pleasure. It appeared 
that the capital had not been finally withdrawn 
till 1845. By the plea they insisted, that they 
had thus become purchasers of the share, for 
valuable consideration & without notice of the 
trusts of the will:—Held: this was a valid 
defence to the claim to participate in the profits. 
—CHAMBERS v. HOwELL (1847), 11 Beav. 6; Il 
L. T. O. 8S. 509; 12 Jur. 905; 5015. WR. 718. 

1288. When made at gross under 
value.]|—Sale by an administrator to his brother 
& co-partner set aside, it appearing to the ct., 
from the evidence, that the sale was made at an 
under value so gross, that it ought to be deemed 
fraudulent & void.—RIcE v. GorpDoON (1848), Il 
Beav. 265; 50 KH. Rt. 8183; subsequent proceedings 
(1851), 14 Beav. 508. 
ay Weis :—Mentd. Evans v. Bremridgo (1855), 2 K. & J. 


1289. -—_— When purchasing partner might 
have become trustee.]—.J. carried on business in 
partnership with D., & by his will appointed B. 
& D. his exors. & trustees & guardians of lus 
infant children. LB. proved the will, but D. did 
not, & he afterwards renounced by deed the 
office of trustee. DD. purchased J.’s share of the 
partnership estate from L.:—Held: in the 
absence of proof of misrepresentation or fraud, 
the sale could not be avoided merely on the 
ground that when entcred upon the purchaser 
might, at his option, have become a trustec of 
the property purchased, he not having, in point 
of fact, done s0.—CLARK v. CLARK (1884), 9 App. 
Cas. 733; 53L. 5. P.C. 99; 51 1. T. 750, P. C. 
Annotation :—Apld. Re Boles & British Land Co.’s Contract, 

{1902} 1 Ch. 244. 

1290. Sale to co-partner—Inadequate considera- 
tion—Concealment of accounts.|—-A partner who 
superintended, exclusively, the accounts of the 
concern, agreed to purchase his co-partner’s 
share of the business for a sum which he knew, 
from accounts in his possession, but which he 
concealed from his co-partner, was an inadequate 
consideration: the agreement was sct aside.— 
MADDEFORD v. AUSTWICK, AUSTWICK v. MADDE- 
FORD (1826), 1 Sim. 89; 57 HK. R. 5123 affd. 
(1833), 2 My. & K. 279, L. C.3; subsequent pro- 
ceedings (1840), 11 Sim. 209. 

Annotations :—Folld. Law v. Law, [1905] 1 Ch. 140. Refd 


Tay lins v. Wickham, Wickham v. Rawlins (1858), 1 Giff. 
Joe 
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1291. By bankrupt partner.|—P. was 
engaged in a speculation in New South Wales, in 
artnership with M. & three other persons, M. 
ing interested as exor. of a deceased partner. 
M. & F. were the London agents of the concern. 
In 1830 P. became bkpt., being at the time 
indebted to the partnership concern for advances 
made in respect of his share. He disputed the 
commission, & the concern being brought into a 
state of great embarrassment & difficulty by his 
circumstances & conduct, a deed was exccuted 
in Aug. 1829, whereby P. assigned his share to 
M. & F. in trust to secure the amount due from 
him to the concern, & subject thereto in trust 
for P.; & P. covenanted not to interfere in the 
control or management of the concern. In Dec. 
1831, P., his commission still existing, agreed, 
with the assistance of solrs. acting on his behalf, 
to release his interest to his partners, in considera- 
tion of £250, but the completion of this contract 
was deferred by reason of the suwpersedeas not 
having been obtained. P. afterwards received 
£50 on account of the £250, & otherwise recog- 
nised the agreement. The agreement was, on 
May 2, 1836, & at his request, completed, without 
the intervention of any professional person on 
his behalf, & no further accounts & explanation 
appeared to have been furnished him. In May, 
1839, having obtained an assignment of his 
interest from his assignees, he filed a bill to set 
aside the deeds of Aug. 1829, & May, 1836, on 
the grounds of fraud, misrepresentation, conceal- 
ment, & the gross inadequacy of the considera- 
tion; but the ct. dismissed the bill, with costs, 
holding that the transactions were in themselves 
unobjectionable, & were dealings with the property 
which were not connected with any trusts between 
the parties, & were not to be regarded as a pur- 
chase of trust property by trustees for their own 
advantage, & consequently open to be impeached 
in a ct. of equity.—KNIGHT v. MARJORIBANKS 
(1849), 2 Mac. & G. 10; 2 H. & Tw. 308; 47 

kK. R. 1700, 1. C. 

Annotations :—Consd. Kirkwood v. Thompson (1865), 2 
Hem. & M. 392. Apld. Melbourne Banking Corpn. v. 
Brougham (1882), 7 App. Cas. 307. Refd. Rushbrook v. 
Lawrence (1869), L. R. 8 Hq. 25. 

1292. ——— Agreement to  dissolve—Inquiry 
directed as to value of business.|}—DrmpstTEr v. 
DEMPSTER (1887), 3 T. L. R. 299. 

1298. ——— Necessity for full disclosure of facts 
known to vendor.|—(1) It is clear law that, in a 
transaction between co-partners for the sale by 
one to the other of a share in the partnership 
business, there is a duty resting upon the pur- 
chaser who knows, & is aware that he knows, 
more about the partnership accounts than the 
vendor, to put the vendor in possession of all 
material facts with reference to the partnership 
assets, & not to conceal what he alone knows; 
& that unless such information has been furnished, 
the sale is voidable & may be set aside. 

(2) But if the vendor on discovering that 
certain material facts have been concealed from 
him by the purchaser, & though believing that 
there has been a concealment of further material 
facts nevertheless does acts constituting a 
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o, County court.}—A county ct. has 
ae where tho amount of the 
claim 


the partnershi 


does not exceed the ordinary 598.—CAN, 
jurisdiction of the ct., to entertain an 
action by a partner against his co- 
partners for a purely money demand, 
which is part of the partnership assets, 


although it may involvo the taking of 
p accounts.—ALLEN v. 
FAIRFAX CHEESE Co. (1892), 21 O. BR. 


p. ———-.}—- PAssiok v. ZAROROWSKY, 
[av26) 1D. L. R. 615: [1926) 1 
CAN e R. 217 ; 35 Man. L. R. 876.— 
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election, & neither he nor his _ 
after his death can afterwards, on discovering the 
full extent of the concealment, repudiate the sale. 
(3) There is no authority for the proposition, & 
it is contrary to principle, that the duty of full 
disclosure resting on the partner purchasing from 
his co-partner is such that the purchasing partner 
cannot rely on any binding election on the part 
of the selling partner unless & until full disclosure 
has been made.—Law v. Law, [1905] 1 Ch. 140; 
21 T. L. R. 102; sub nom. Re Law, LAw v. Law, 
14 L. J. Ch. 169; 92 L. T. 1; 53 W. R. 227; 
49 Sol. Jo. 118, C. A. 


SuB-sEcT. 5.—ACCOUNTS, 


A. Jurisdiction. 

See Judicature Act, 1925 (c. 49), s. 56 (1) (6). 

1294. Chancery Division.|—Deft. in an action 
brought in the Ch. Div. to set aside an agreement 
of partnership & alternatively to take partnership 
accounts commenced a cross action in the Q. B. 
Div. for hire of ships or for money paid. Pltf. 
applied to have the two actions consolidated on 
the ground that the one brought in the Q. B. Div. 
was really for the balance of accounts rendered 
under the partnership agreement, & involved the 
same matters as were raised in the action in the 
Ch. Div. The Div. Ct. had declined to consolidate 
the actions :—Held: though the fact that pltf. 
had charged deft. with fraud did not give the latter 
an absolute right to atrial by ajury, the discretion 
exercised by the Div. Ct. ought not to be overruled, 
but the accounts between the parties must be 
taken in the Ch. Div.—HOULT v, ANDERSON (1886), 
2'T. L. R. 257, C. A. 

1295. Transfer of complicated acco unts.|]— 
WARNE v. DELL (1875), 1 Char. Cham. Cas. 19. 

.|—See, also, Equiry, Vol. XX., p. 266, 

No. 269; Exxcurors, Vol. XXIV., p. 650, 
No. 6764. 

Stay of proceedings— Lis alibi pendens.| — See 
CONFLICT OF Laws, Vol. XI., p. 479, No. 1323. 

Accounts of foreign partnership.|—See Con- 
FLICT OF LAws, Vol. XI., pp. 353, 390, Nos. 375, 
648. 


B. Whether Application for Dissolution Necessary. 


1296. Whether necessary.|—No relief upon a 
bill by one partner against another [for an account] 
not praying a dissolution.—FORMAN v. HOMFRAY 
(1813), 2 Ves. & B. 329; 35 HE. R. 344, L. C. 
Annotations :—Distd, Harrison v. Armitage (1819), 4 Madd. 

143. Refd. Taylor v. Davis (1834), 4 L. J. Ch. 18. 

1297. -]|—One partner may file a bill against 
his co-partner for an account, although he does 
not pray by his bill a dissolution of the partnership. 
—-HARRISON v. ARMITAGE (1819), 4 Madd. 148; 
56 BE. R. 661. 

Annotations :—Refd. Luscombe v. Russell (1830), 4 Sim. 8 ; 
Taylor v. Davis (1834), 4 L. J. Ch. 18; Wallworth v. 
Holt (1841), 4 My. & Cr. 619; Fairthorne v. Weston 
(1844), 3 Haro, 387. 

1298. |—(1) A bill to have the accounts 
of a partnership taken without praying for a 
dissolution is demurrable. 














q. Ctvil courl.}-—A sult hetween co- 
partners for a settlement of accounts & 
share of profits is maintainable in the 
civil cta. of India, which are cts. both 
of law & equity.—RAmM NARAIN v1. 
ee LaLL (1866), 1 Agra, 226,— 
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(2) With respect to occasional breaches of agree- 
ment between partners, when they are not of 
so grievous & nature as to make it impossible that 
the partnership should continue, the ct. stands 
neuter: but, when it finds that the acts are of 
such a character as to show that the parties cannot 
continue partners, & that relief cannot be given 
by & dissolution, the ct. will decree it although 
it is not specifically asked (SHADWELL, V.-O.).— 
LOSCOMBE v. RUSSELL (1830), 4 Sim. 8; 58 EB. R. 4. 


Annotations :—As to (1) Consd. Taylor v. Davis (1834), 4 
L. J. Ch. 18; Knebell v. White eae) 2Y.& é: Ex. 15. 


_-... .-...._.-.. © Weston (1844), 3 Hare, 387. As 
to (2) Reld. Waliworth v. Holt (1841), 4 My. & Cr. 619; | 
Anderson v. Anderson (1857), 25 Beav. 190. 





1299. -|—The ct. will direct an account of 
past partnership transactions, though the bill 
does not pray a dissolution; but it will make no 
order for carrying on partnership concerns, unless 
with a view to a dissolution.— RICHARDS v. DAVIES 
(1831), 2 Russ. & M. 347; 39 E. R. 427. 

Annotations :—Reftd. Wallworth v. Holt (1841), 4 My. & Cr. 

619; Fairthorne v. Weston (1844), 3 Hare, 387. 

1300. -|—(1) A bill for an account of 
partnership transactions must pray for a dissolu- 
tion of the co-partnership. 

(2) Generally, a bill for an account need not 
contain an offer by pltf. to pay the balance if 
found against him. 

(3) Upon a bill for an account, evidence to 
show on which side the balance lies cannot be used 
at the hearing.—KNEBELL v. WHITE (1836), 
2 Y. & C. Ex. 15; Donnelly, 5; 5 L. J. Ex. Eq. 
98; 47 H.R. 189. 

Annotation :—Generally, Mentd. Knight v. Bowyer (1858), 

2 De G. & J. 421. 


1301. 
1248, ante. 

1302. On sale of whole partnership concern 
by minority.]|—CuaAPPLi v. CADELL (1822), Jac. 
537 5; 37 E. R. 953, L. C. 

13803. ——— On attempt to force dissolution—By 
exclusion of partner & misapplication of assets.]— 
A bill for a partnership account & a receiver, 
during the existence of the partnership, is not 
demurrable merely on the ground that a dissolu- 
tion is not prAy ed. ; &, therefore, where, to a bill 
by one partner against another, alleging that 
deft., by conducting himself in violation of the 
partnership contract, excluding pltf., & applying 
the assets to his own use, sought to force pitf. to 
dissolve the partnership before the end of the term, 
& praying an account of the partnership trans- 
actions & a receiver, but no dissolution, deft. 
answered one interrogatory, &, submitting that 
the bill was demurrable, declined, under Ord. 38, 
Aug. 1841, to answer the remainder, exceptions 
for insufficiency were allowed & sustained.— 
FAIRTHORNE v. WESTON (1844), 3 Hare, 387; 13 
L. J. Ch. 263; 2L. TT. O. S. 497; 8 Jur. 353; 67 


‘EK. R. 432. 
Annotations :—Consd. Kaye v. Wall ge) 4 Tare, 283. 
Apld. Watney v. Trist (1876), 45 L. J. Ch. 412. 
1304. Partnership at will.]|—-LeyBorRNzE- 
PoOPHAM v. SPENCER-BROWN (1893), 9 T. L. R. 309. 
—— Accounts of mining partnership.] — See 
Mines, Vol. XXXIV., p. 623, No. 206. 


C. On Whose Application Ordered. 
(a) Partners and Their Representatives. 


See Partnership Act, 1890 (c. 39), s. 31. 
1305. Partner—Indebted to partnership—Satis- 








.|—RIcHARDSON v. Hastinas, No. 
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ae Co. (1728), 1 Eq. Cas. Abr. 8; 21 
Annotation :—Mentd. Ryall v. Rowles (1750), 1 Vee. Sen. 


1308. Against agents of co-partners.]— 
Some partners in an adventure held, under circum- 
stances, to be precluded from having an account 
against agents appointed by their co-partner.— 
MAXWELL v. GREIG (1828), Coop. Pr. Cas. 491; 
6L. J.0.8.Ch 128; 47 E. R. 618. 

1307. ——— As assignee of co-partner—Joint 
speculation between two firms.|—Where the firm 
of S. & co. advanced moneys for the purpose of 
a joint speculation with the firm of B. & co., & 
the speculation was afterwards terminated, & 
afterwards one of the partners of the firm of S. 
& co. disclaimed all interest in the speculation 
& in any balance due from 3B. & co. in favour of his 
co-partner, & then the partnership of S. & co. was 
dissolved ; a demurrer for want of equity, to a 
bill filed by the party in whose favour the dis- 
claimer was made, for an account against B. & 
co. in respect of the joint transactions, wus over- 
ruled.— KINDER v. ASIIBURTON (LORD) (1838), 
2 Jur. 10382. 

1308. On behalf of self & co-partner—-Against 
partners with adverse interest.|~.-RiCHARDSON v. 
HastTInas, No. 1248, ante. 

1309. Although guilty of misconduct— 
Dissolution of partnership at will by notice.]— 
Where a partnership at will has been dissolved 
by notice a partner is entitled to an order for 
accounts, although he is found to have destroyed 
part of the account books, made false entries in 
the accounts, & to have been guilty of other mis- 
conduct in relation to the firm’s business. His 
right to a declaration that the partnership is 
dissolved & to an order for accounts to be taken 
is a legal, not an equitable right.—RAm SINGH v. 
Ram CHAND (1923), L. Rt. 51 Ind. App. 154. 

1310. Representative of deceased partner.|— 
HLACKWELL v. KusTMAN, No. 1235, ante. 

1311. ae er ck v. MIDDLEMORE (1665), 
1 Rep. Ch. 261; 21 E. RR. 567. 

1312. ena cwe v. (1701), 
Colles, 157; 1 KE. R. 228. 

1313. .|}— CLEGG v. Fisttwick, No. 1468, 


ost. 
1314, ———.]-_ (1) The right of a surviving 
partner to the partnership assets is absolute. 
There is no fiduciary relation between him & the 
representatives of his deceased partner; but he 
is liable to account for the partnership assets, &, 
in taking such account, Stat. of Limitations is 
applicable. 

(2) In the absence of fraud or collusion, or some 
other circumstance creating a privity between the 
parties, the only person who can file a bill against 
a surviving partner for an account of the partner- 
ship assets is the legal personal 9) pilegaeng of 
his deceased partner.—TAYLOR v. TAYLOR (1873), 
28 L. T. 189. 

Annotation :—Generady, Betd. 
Salting, (1907) A. C. 449. 

1315. ———- Foreign partnership with English 
assets.|—A firm consisting of three persons, A., B. 
& C. carried on business at Hayti: A. & B. were 
also in partnership at Liverpool, & acted as the 
agents of the Hayti firm. C. resided at Hayti, 
& died there. <A. resided at Liverpool, & died 
there, leaving English assets. B. who also resided 
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Stamp Duties Comr. v. 


faction of debt.|—MELIORUCCHI v ROYALEXcHANGE ! at Hayti, instituted a suit there to have the 


V. SECT. 18, SUB-SECT. 5.— dealing.|—Brvce v. 
rete: ©. (a). W. Ws & A’B, (i.) 240.—-AU 


r. Partner—Co-trustee of sh-tre of de- t. 


—— Legatee of oo- . 
ceased pariner—Account solely of own ROBERTSON vt. JUNKIN (1896), 26 


5s. Cc. R, 192.—CAN. 

a. ——— Although guilty of miscon- 
duct.}—Where a partnership at will 
has been dissolved by notice a partner 
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LigaR (1869), 6 
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accounts of the Hayti firm taken & wound up 
as against the foreign representatives of C. The 
extrix. of A. was not a party to this suit, & no 
final decree had been made :—Held : the pendency 
of this suit was no bar to a bill filed by the Eng'ish 
representative of C. to have the accounts taken 
between the two firms, & the Hayti partnership 
wound up in this ct.—MAUNDER v. Litoyp (1862), 
2 John. & H. 718; 1 New Rep. 123; 11 W. BR. 
141; 70 BE. R. 1248. 


Annotations :-—Refd. Matthaci v. Galitzin (1874), L. R. 18 Eq. 
340. Mentd, Steele v. Stuart (1863), 1 Hem. & M. 793. 


(6) Third Parties. 

See Partnership Act, 1890 (c. 39), s. 31. 

1316. Legatee of deceased partner—-Where sur- 
viving partner an executor—Surviving partner 
taking over.]|—By arts. of partnership, in case of 
the death of a partner the survivor was to pay the 
amount of his capital according to the last half- 
yearly rest, & to take the stock, etc. After the 
death of one, a different arrangement was entered 
into between his exors. one of whom was the sur- 
viving partner, & his widow, who was beneficially 
interested under the will, by which the surviving 
partner was to take the stock at a valuation, & 
get in the credits, & pay the joint debts, & out of 
the share of deceased partner in the surplus, to 
pay his separate debts & the widow’s legacy. 

he widow by this bill sought to set aside this 
arrangement for fraud, & to have an account of 
the partnership transactions, & of the profits 
subsequent to her husband’s death :—Held: the 
pltf. was entitled to the production of the accounts 
of the business, as carried on after testator’s death. 
v. RICHARDS (1889), 2 Beav. 305; 48 E.R. 








-|—A._ bill was filed by parties 
beneficially interested under the will of a partner, 
who had by his will made his co-partner his exor., 
who, as alleged, had, after his partner’s death, 
improperly cmployed his assets in trade. Sub- 
sequently to testator’s death his exor. took two 
persons into partnership with him. Those two 
partners were not made parties to the suit, but 
they appeared as witnesses to prove the amount 
of profits made by the exor. in continuing the 
business after the death of testator. <A bill was 
also filed by the exor. against the parties benc- 
ficially interested under the will, for the usual & 
other accounts :—Held : the exor. was accountable 
for the profits made on the assets improperly 
employed, & directed him to account & pay over 
those profits, although the persons subsequently 
taken into partnership were not parties to the suit, 
& not before the ct. in any other character than 
above-mentioned.—MACDONALD v. RICHARDSON, 
RICHARDSON v. MARTEN (1858), 1 Giff. 81; 32 
a ers S. ay i Polos Ps 9; 65 E.R. 833. 

mMNrolralvons --— Ned. ° 

315,n. Mentd. Lazarus v Mosley (1860)-4 L 13. a 

1318. ——-.|—-CRAMER v. JENNINGS (1850), 15 
L. T. O. 8S. 2013; 14 Jur. 518. 

1819. ——— Against surviving partners & execu- 
tors — Without collusion alleged or proved.] — 


is entitled to an order for accounts 
although he is found to have destroyed 
part of the account books, made false 
entries in the accounts, & to have been 
guilty of other misconduct in relation 
to the ’s business. —RaM SINGH v. 
eg aa (1923), I. I. R. 5 Lah. 23. 


b. Retired pariner.] — GOPULA 
CHETrY v. VYAYARAGHA (1922), 1. L. R. 
45 Mad. 378.—IND. 





nece 


PART V. anh a) aaa 5.— 


c. Trustees &: beneficiary of settlement 
of partner.]}—To a bill filed by one co- 46.—CAN. 
partner against another peoklo 
aside a mariiage settlement as having 
been made by the settlor at a time 
when he wae insolvent, the trustee & 
cestuis que trust of the settlement are 
partier, as they aro entitled 
to have the accounts of the partnership 
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Legatees can sustain a bill against the exors. 
& the surviving partners of their testator, although 
collusion between the exors. & surviving partners 
is not alleged or proved.—TRAVIS8 v. MILNE, MILNE 
v. MILNE (1851), 9 Hare, 141; 20 L. J. Ch. 665 ; 
ype anaes Stainton v. Carron Co. (1854), 18 
A joay, 146. Auld Brott v. Bockwith (1856), 26 L. J. Ch. 
130: Flockton v. Bunning (1868), 8 Ch. App. 323, n. 
Consd. Yeatman v. Yeatman (1877), 7 Ch. D. 210; 
Meldrum v. Scorer (1887), 56 Le | T. All.  Refd, Boning: 
Ty, & Harbour Co.  (Greenbill (1897), 76 L. i. 642. 
1320. Residuary legatee of deceased partner— 
Against surviving partners & executors—Without 
collusion alleged or proved.]—Residuary legatees 
may sustain a bill for an account against the exor. 
& the surviving partner of testator, though 
collusion between the exor. & the surviving partner 
is neither charged nor proved.—BOWSHER vv. 
WATKINS (1830), 1 Russ. & M.277; 39 EH. R. 107. 


Annotations :—Consd. Cropper v. Knapman (1836), 2 Y. & 
CG. Ex. 338. Distd. Davies v. Davies (1837), 2 Keen, 534 ; 
Yeatman v. Yeatman (1877), 7 Ch. D. 210. Refd, Brott 
v. Beckwith (1856), 26 L. J. Ch. 130; Ambler v. Lindsay 
(1876), 35 L. T. 93. Mentd, Holland v. Prior (1834), 1 
My. & K. 237; Bolton v. Powell, Howard v. Karle (1851), 
ad ur. 24; Re Lovett, Ambler v. Lindsay (1876), 3 Ch. D. 
198. 


1321. .|—Where one of two 
exors. was a partner with the testator, the residuary 
legatces may sustain a bill for an account of the 
partnership transactions against the exors., though 
collusion between them is neither charged nor 
proved.—CrorPER v. KNAPMAN (1836), 2 Y. & C. 
Ex. 388; 6 L. J. Ex. Eq. 9; 160 E. R. 426; 
subsequent proceedings (1840), 4 Y. & C. Ex. «49. 

e -]—A., B., & C. having 
been in partnership together, & A. & C. having 
died, a bill was filed by the residuary legatees of 
A. against his exors., & against L. & the cxors. 
of C., for an account of the personal estate of A. :— 
Held: under the special circumstances of the case, 
B. & the exors. of C. were properly made parties, 
although no collusion between them & the exors. 
of A. was either charged or proved.—Law v. Law 
(1847), 16 L. J. Ch. 875; 11 Jur. 463, L. C. 
Aronoon :—Mentd. Barker v. Birch (1847), 1 Do G. & Sm. 


1323. One legatee out of jurisdiction.] 
—Thrce out of four of testator’s children, residuary 
legatees the fourth being out of the jurisdiction 
filed a bill against their mother, the tenant for 
life, & their uncle who had carried on business in 
partnership with their father, & who were extrix. 
& exor. & trustees of the will, alleging that the 
uncle had possessed himself of & employed the 
estate of testator, & had occasioned great loss to 
it, that he had mismanaged the partnership 
business; that he intended to get in & to apply 
the outstanding debts to his own use, & that he 
had bought at a valuation a portion of the estate, 
but had not paid the purchase-money ; & praying 
for accounts of the estate of testator, & of what the 
uncle had, or but for his wilful default & neglect 
might have received, & that he might be charged 
with what was now due from him in all respects, 
& with all losses occasioned by his mismanagement : 
& for a receiver & for an injunction. A demurrer 
by the uncle for multifariousness & for want of 


taken, & assets thereof applied in 
exoneration of the settled lands.— 
THOMAS ». TORRANCE (1859), ] Ch. Ch. 





























x to set d. Assignee of intercst in partner- 


ship.}—CANADIAN PaciFic Ry. Co. ¥. 
RAT PORTAGE LUMBER Co. (1905), 5 
Hee R. 473; 10 O. L. R. 273.— 


e, ——.}—The assignee of an Interest 
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parties was overruled.—PoINTON v. PorInron 

(1871), L. R. 12 Eq. 547; 40 L. J. Ch. 609; 25 

L. T. 294; 19 W.R. 1051. 

Annotation :-—Refd. Coates v. Legard (1874), L. R. 19 Eq. 56. 
1324. ——— Surviving partners with power to 

purchase—Mala fides must be shown.]—VysE v. 

Foster, No. 1161, ante. 

1325. Separate creditor of deceased partner.]— 
Bill by the separate creditor of deceased partner, 
sustained, under the circumstances of the case, 
against the representative of deceased partner 
jointly with the surviving partner.—NEWLAND v. 
CHAMPION (1748), 2 Coll. 46; 1 Ves. Sen. 105; 
63 B. R. 629, L. C. 

Annotations :—Consd. Doran v. Simpson (1799), 4 Ves. 651. 
Distd. Law v. Law (1845), 2 Coll. 41. entd. Alsager v. 
Rowley (1802), 6 Ves. 748; Holland v. Prior (1834), 1 
My. & K. 237. 

1826. Mortgagee of share—Of deceased partner.] 
——(1) A. & B. being assignees of a lease of a colliery, 
& working the colliery as partners in trade, A. 
mortgaged his share to C. & died. (©. then filed 
his bill against B., & the exors. of A., charging 
that B. had excluded A. from the concern, & taken 
upon himself the sole management of it; & 
praying for an account of the profits of the concern 
since he had been manager, & for a receiver, & 
& injunction against his further interference :— 
Held: the bill, though filed by a mtgee., & not 
by an absolute assignee of A.’s share, was sus- 
tainable. 

(2) If you look to the constitution of a mer- 
cantile partnership, what is the meaning of a 
partner mortgaging his share? Nothing more 
than that he covenants to pay the amount 
borrowed. It cannot mean that another person 
is, by means of such a transaction, to be forced 
into the partnership. That mtge. is nothing more 
than a personal covenant; it conveys no interest 
in the partnership effects (LorD ABINGER, C.B.).— 
BENTLEY v. Bates (1840), 4 Y. & C. Ex. 182; 9 
L. J. Ex. Eq. 30; 4 Jur. 552. 

Annotations :—As to (1) Consd. Roberts v. Eberhardt (1853), 
2 Kq. Rep. 780; Dodds v. Preston (1888), 59 L. ‘I’. 718. 
Refd. Redmayne v. lForstor (1866), 35 L. J. Ch. 847. 


Generally, Mentd. Adair v. New River Co. & Metropolitan 
Water Hoard (1908), 25 T. L. R. 193. 


1327. Of retiring of partner—Statutory right 
independent of partnership deed—Arbitration clause 
in en immaterial.]|—BOoONNIN v. NEAME, No. 693, 
ante. 

1328. Trustee in bankruptcy.|—-When a bkpt. four 
years previously to his bkpcy. had been engaged 
in a partnership business, & two important items 
in his accounts were connected with the 
transactions of that partnership business, the 
trustee was held to be entitled to demand a cash 
account of that business, notwithstanding the 
lapse of time.—fe CRAWFORD, Ea p. CRAWFORD 
(1873), 28 L. T. 244; 21 W. KR. 509. 


D. Against Whom Accounts Ordered. 


1329. Surviving partner.|—HAcKWELL v. Must- 
MAN, No. 1235, ante. 
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hia ——.]—-BROWN v. DE Tastet, No. 930, 
ante, 

ee ——.|—TAYLOR v. Taytor, No. 1314, 
ante. 

1882. Surviving partners & executors.]|—VYSE v. 
Foster, No. 1161, ante. 

13383. .|—SMITH v. CHANDOS (DUKE) (1740), 
Barn. Ch. 412; 27 B. R. 700, L. C.3 subsequent 
proceedings (1741), 2 Atk. 159, L. C. 

183 -]—NEWLAND v. CHAMPION, No. 1325, 








ante. 
1335. Without collusion proved or alleged.] 
—BOwSsHER v. WATKINS, No. 1320, arte. 











1336. ——.|—CROPPER v. KNAPMAN, No. 
1321, ante. 

1837. ———.|—Law v. Law, No. 1322. ante. 

1338. ——.]—TRAVIS v. MILNE, MILNE 





v. MILNE, No. 1319, ante. 

Surviving partner one of executors.]—-See 
ExEcuTors, Vol. XXIV., pp. 690, 691, Nos. 
7164-7167. 

Executor becoming partner in own right.}]— 
See Executors, Vol. XXIV., p. 690, No. 71638, 

1339. Continuing partner—Account to mortgagee 
of share of retiring partner—Notwithstanding terms 
of partnership deed.]—BOoONNIN v. NEAME, No. 693, 
ante. 

Solvent partner.]—See BANKRUPTCY, Vol. V., 
pp. 658, 659, No. 5866, 5868. 

1340. Executor of surviving partner.|—A. & W. 
were partners in trade. A., the partnership 
accounts being unsettled, dicd leaving W. one of 
his exors., & B. an infant, his residuary legatec. 
On B.’s attaining twenty-one, he exccuted a general 
release to A.’s exors., save & except, nevertheless, & 
without prejudice to the share & interest late of 
testator A. of & in such outstanding credits of his 
said co-partnership with W. as had not been 
received & accounted for as aforesaid. After this 
release was executed W. made several payments to 
B. in respect of moncys received on account of 
the partnership. W. died & G. & M. his exors., 
accounted to B.for sums to which A. had he been 
alive, would have been entitled. On bill filed by 
B. against the representatives of W. the ct. directed 
the accounts of what was duc from W. to A. atA.’s 
death, what became due from W. to A.’s estate, 
& what since W.’s death had been received by his 
representatves in respect of debts due to the 
partnership firm, to be taken.—ALLEN v. WILSON 
(1851), 18 L. T. O. 8S. 180, 1. J. 

Purchase of assets for own benefit.|——-See 
Exrcutors, Vol. XXIV., p. 689, No. 7156. 











E. Parties to Action for Account. 
See Sub-sect. 2, B., ante. 


F. Grounds for Granting or Refusing. 
1341. Engaging in new business—In fraud of 
co-partner.| —PILLANS v. HARKNESS (1713), Colles, 
442; 1B. R. 363, 0. LL. 





in oa partnership which has pow, 
terminated by effluxion of time is 
entitled to call for an account.— 
SASKATOON TOWNSITES 1. SIMPSON, | from 
[1920] 1 W. W. Tt. 884.—CAN. the 


PART V. SECT. 13, SUB-SECT. 5.—D. | ship 


1829 1. Survivi partner.J—CATO- 
MORE v. MURRAY, Mac. 1055.—N.Z. 46.—CAN. 
f. —— Continuing bustness.I—FaR- h. 
QUHARAON 7. STEWART (P. EK. I.) (1912), | pany contracting 
10 FE. L. R. 408; 1D. L. R.581.—CAN, | CAMERON vv. 


g. Partners—Partnership in name of A. R. 52.—-CAN, 
one.}—An agreement between two 
that they should carry on business as 





co-partners in the sole name of ono of 
them, the other being in debt, & wish- 
ing by this means to keep the property 
his creditors, does not oxempt 
artner whose name was uscd from 
rendering an account of the partner- 

to his co-partner.— 
BRIGHAM v. Sart (1870), 3 BH. & A. 


Co-partner director of com- 
i rtnershi 


BICKFORD 


k, ———.}--A partner is entitled to be 
called upon for an account of the ex- 


penditure of the money, which he haa 
received, & it is opon to him to spend 
the money reccived by him & to account 
for it in dealing with the partnership.— 
DEst PRASAD BHRAQAT v. NAGAR MULL 
(1908), I. L. R. 35 Calc. 1108.—IND. 

1. Kaxecutor of deceased partner.)— 
Stratiy v. Crooks (1857), 6 Gr. 182. 


PART V, SECT. 138, SUB-SECT. 5.—F. 

m. General rule.J—It is only in ex- 
ceptional cases that a suit can_ be 
nin ard by one partner against another, 
which involves the taking of partner- 
ship accounts prior to dissolution.— 


ip.}— 
(1884), 11 


470 


Sect. 18.—Enforcement of rights: Sub-sect. 5, F. 
G. (a) & (b).] 

1342. Refusal to account.|—AsHTon v. SMITH 
(1726), Show. Parl. Cas. 4th ed. 284, H. L. 

1843. Attempt to force dissolution—By exclusion 
of co-partner & misapplication of assets.]—F'alr- 
THORNE v. WESTON, No. 1303, ante. 

1344. Purchase of co-partner’s share—Sale under 
execution.]—(1) A partner having purchased from 
the sheriff, under an execution, the share of his 

artner in the partnership effiects:—Held: the 
atter was entitled to have an account taken of the 
partnership dealings & transactions. 

(2) The assignment had the effect of dissolving 
the partnership (KNIGHT-BRUCE, V.-C.). 

(3) Pitf. is entitled to... a reference to the 
master to inquire what were the particulars of the 
stock-in-trade, debts, effects, & liabilities at the 
time of the execution ; what debts were then due 
to the partnership; what was then due by the 
pa to the partnership; what, if anything, 

ad been received in respect of the partnership, 
& by whom, & how the same had been applied, & 
whether the debts & liabilities of the partnership 
at the time of the execution had been discharged, 
& by whom (KNIGHT BRUCE, V.-C.).—I[ABERSHON 
2. KLURTON (1847), 1 De G. & Sm. 121; 9 1. T. 
0.8.4: 3) Jur. 1613 63 1. Rh. 


Annotation :—As ta (2) Apld. Aspinall v. L. & N. W. Ty. 
(1853), 11 Hare, 325. 


1845. Partners denying partnership.]|—CLARKE 
& CHAPMAN v. HART, No. 1382, post. 

13846. Breach of trust—Trust funds employed as 
capital.J|—FLockron v. BUNNING (1868), 8 Ch. 
App. 828, n., L. JJ. 

1847. Retention of assets after dissolution— 
Assets applied in continuing business—Fraud im- 
material.|—In a suit for partnership after a dis- 
solution the judge on Aug. 30, 1909, declared 
the partnership dissolved & referred the matter to 
the assistant referee (a) to inquire who were the 

artners entitled to the assets & goodwill, (b) to 
ake an account of the dealings of the parties with 
the assets. This adjudication was not appealed 
from. The report of the assistant referee showed 
that large sums, forming part of the assets were in 
the hands of applts., & had been used by them in 
continuing the business for their benefit. The 
Judge by his decree ordered these sums to be paid 
into ct. together with interest thereon at 6 per cent. 
per annum from the date of the dissolution. Upon 
appeal, present applits. contendcd (inter alia), 
that the judge had no jurisdiction to refer the 
question as to who were the partners, & further 
that they should not have been ordered to pay 
interest :—Held: it was well settled that when on 
the dissolution of a firm one of the partners 
retained assets of the firm in his hands without any 
settlement of accounts & applies them in continu- 
ing the business for his own benefit, he might be 
ordered to account for those assets with interest 
thereon, & this apart from fraud or misconduct 
in the nature of fraud.—AHMED MUSAJI SALEJI 
v. LIASHIM ERRAHIM SALEJI (1915), I. R. 42 Ind. 
App. 91, P. C. 


Kassa Mat «. Gopi (1886), I. L. R. 9 


NARASAYYA (1908), I. L. R. 32 Mad. 
76.—IND. 


PARTNERSHIP. 


Solicitors’ accounts.|—See Soricrrors. 
Engaging in separate business.|—See Part V., 
Sect. 2, sub-sect. 2, B., ante. 


G. Basis of Taking Accounts. 
(a) In General. 


1848. Practice of firm.]—The common account 
of the dealings & transactions of co-partners is to 
be taken according to the arts. or usage of the 
partnership, although no special directions to that 
effect are inserted in the decree.—WATNEY v, 
WELLS (1862), 1 New Rep. 82; 32 L. J. Ch. 194 ; 
9 Jur. N. S. 396; 11 W. R. 228. 

1349, Partnership articles notwithstanding.) 
—COVENTRY v. BARCLAY, No. 1356, post. 

Share of deceased partner. |—Scee 
Part V., Sect. 13, sub-sect. 5, G. (6), post. 

Compare Nos. 248, 255, ante. 

1350. Profits devoted to equipment & re- 
placing assets.|—-GARWOOD v. GARWOOD, No. 1157, 
ante. 

1351. Time from which taken.]—An account in 
partnership in trade shall not be inspected after 
the last balance. 

(2) A partnership in trade is continued for some 
purposes after a dissolution.—BEAK v. BEAK 
eae vi temp. Finch, 190; 3 Swan. 627; 23 
q. R. ; 


Annotations :—As to (2) Refd. Buckley ». Barber (1851), 
6 Exch. 164; Rodriguez v. Speyer, [1919) A. C. 59. 


1352. Partnership commencing at different times 
—Separate accounts taken.|—Where partnerships 
have commenced at different times; upon a 
bkpcy. of all, the ct. will direct separate accounts 
& that each estate shall first bear its own debts.— 
Ez p. MARLIN (1785), 2 Bro. C.C. 15; 29 H.R. 8. 
Annotation :—Refd. Ex p. Bonbonus (1803), 8 Ves. 540. 


1353. Successive partnership—Credit of receipts 
not specifically appropriated.|—R. & A. having 
carried on the business of navy agents as partners 
in equal shares, & R. having retired, leaving the 
partnership accounts unsettled, with large balances 
due to the firm from its customers, A. took C. into 
partnership, the customers’ accounts were trans- 
ferred to the new partnership books, & the business 
was carried on as before, until A.’s death, without 
any agreement in writing, or settlement of accounts 
between these partners, or other evidence to show 
their shares in the concern. On a bill being filed 
by A.’s representatives against C. for an account, 
he stated that the agreement was that if A. would 
bring into the partnership £40,000 of good debts 
due from the customers to the former partnership, 
his share in the concern should be two-thirds & 
C.’s one-third, otherwise they should have equal 
shares; & that, in consequence of A.’s not bringing 
in the £40,000 of good debts, the agreement was 
varied accordingly. There were entires in the 
accounts debiting the partners equally with the 
prices of wines purchased, & with losses on trans- 
actions in the pane funds; & one witness said 
that C. directed him in A.’s presence to make up 
the general partnership accounts in equal shares :— 
Held: in taking the accounts between C. & A., 
& between them & the former firm, the moneys 














O. L. R. 430: 21 C. L. T. 224.—CAN. 


eee regard to suits by one : meee i Go Bice Gian 
partner against another for a rl 0, Expense of pac buildinge = DAOKAGE. CARBIEA Go. (1906), 
account, the general rule, as applied in Contract not proce ned ar ain ae o R21 S : 77 O. ue. ont CAN. 


India, is that if the acoount is sought 
in respect of a matter, which, though 
ansing out of partnorship business, or 
connected with it doer not involve the 


wm & BLUND 
(1913), 24 W. L. R. 367. 


Baty (Sask.) 
—CAN. 1351 ili, ——.]——-TONSTALL v. Ne- 
cae (1909), 10 W. L. R. 372,— 


taking of general aceounts, the ct. G. (a p. Account on footing of wilful 
will, as a rule, givo the relief applied 1851 i. Time from which taken.)—  default.}--It is con te thera om 
for.— KARRI VENKATA REDDIv. KorLv KENNEDY v. AUDAUB (1901), 1 course to charge partners with wha 
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paid in by the customers of both firms without 
specific appropriation or contract, were to be 
applied first in discharge of their debts to the 
former firm, according to the rule in Clayton’s 
Case (1816), 1 Mer. 572, although A. in an affidavit 
made by him in a suit between himself & R.’s 
representatives, swore that it was agreed between 
him & C. that the advances to be made by them 
to creditors should be first repaid out of their 
payments, & the surplus only in liquidation of 
their debts to the former firm.—CopLaND v. 
T'OULMIN (1840), 7 Cl. & Fin. 349; West, 164; 
7 HK. R. 1102, H. Li; varying S. C. sub nom. 
TOULMIN v. COPLAND (1836), 3 Y. & C. Ex. 625. 

Annotation :—Mentd. Digby v. Boycatt (1845), 4 Hare, 444. 

1354. Partner accounting bound ‘by debits— 
Though credits not admitted by co-partner.]— 
Where the accounts of a partnership between two 
had been carelessly kept, & after the death of onc 
the other furnished to the ecxors. of deceased 
partner an account current of the partnership 
dealings, which afforded them the only evidence 
to charge the surviving partner :—Held: they 
were entitled to use it for that purpose in a suit 
instituted by the surviving partner to have the 
accounts taken, without being bound by the entries 
on the credit side of the account current.—~ 
MOREHOUSE v, NEWTON (1849), 3 De G. & Sm. 307 ; 
13.L.T. 0.8. 361 ; 13 Jur. 420; 6414. R. 491. 

1355. Unsaleable assets must be valued.]—A. & 
B. carried on the business of carrying mails under 
a contract entered into by the Postmaster-General 
with B. & not assignable. <A. died. B. continued 
to carry on the business under the contract, & 
refused to account for the value of the contract 
to the exors. of deceased partner :—Held: as the 
contract was not assignable & its value could not 
be ascertained in the usual way by sale, it must 
be referred to chambers to ascertain the value, & 
the surviving partner must pay that amount to 
the exors. of deceased, with a share of the profits 
since the death of deceased, a fair sum being 
allowed to the surviving partners for his services 
in carrying on the business.—AMBLER v. BOLTON 
(1872), L. R. 14 Wq. 427; 41 L. J. Ch. 783; 20 
W. RR. 934. 

Aes :—Distd. McClean v. Kennard (1874), 9 Ch. App. 


Banking partnership.|—See BANKERS, Vol. III., 
p. 188, No. 114. 


(6) For Ascertaining Share of Deceased Partner. 

1356. Practice of firm, partnership articles not- 
withstanding—Valuation to be at last annual rest— 
Arbitrary valuation.|—Where arts. of partnership 
have been followed by a long uninterrupted course 
of practice, which, though not wholly inconsistent 
with, is not the proper meaning & intention of, 
the arts., that course of practice will be held to Le 
the practical construction of the language of the 
arts., as evidence of a new agreement by the 
partners. 

Arts. of partnership provided that a valuation 
of stock should be taken every year, & entered 
in a book called the valuation & rest-book, which 
was to be signed by the several partners. One 
of the partners, who had regularly signed the books 
from 1831 to 1859, was absent through ill-health 


but for their wilful default they would ness upon 


have received.—DAVIDSON v. THIRKELL 
(1852), 3 Gr. 830.—CAN. 

q. Items charged in account—Unsuc- 
cessful litigation.}—Costs of unsuccess- 
ful Htigation with a tenant of certain 
partnership property & salary to one 
partner as manager are proper items 


which to charge to a partnership busi- sisting liabilities 


taking of — 
STEWART tv. FARQUHARSO? Avs EK. I.) 
(1914), 14 E. la. R. 240.—C ° 


PART V. SECT. 13, SUB-SECT. 5,— 
G. (b) 


r. Items to be taken into account— 
Amounts advanced & drawn oul—Sub- 
& aseets.}—A suit 
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or bodily incapacity from the meeting in 1860, & 
died two months after it took place. He never 
expressed any dissatisfaction at the mode of 
making out the account :—Held: (1) the estate 
of deceased partner was as much bound by the 
settlement of 1860, as if the book had actually 
been signed by him; & he must be considered, in 
equity, as if he had signed the same. 

It was the practice of the firm to set apart, every 
year, out of the balance, a portion whie! was left 
undivided, called (erroneously) a ‘‘ sinking fund,” 
out of which to pay contingencies-losses, & 
uncertain liabilities :—Held: (2) the estate of 
deceased partner was entitled to participate in this 
fund.—CovENtTRY v. BARCLAY (1863), 3 De G. J. 
& Sm. 320; 3 New Rep. 224; 9 L. T. 496; 9 
as N. S. 13831; 12 W. Rf. 500; 46 E. R. 659, 


Annotations :—As to (1) Refd. Vyso v. Foster (1871), L. R. 
7H. 1. 3183 Cruikshank v. Sutherland (1922), 92 U. J. Oh. 
136. 48 to (2) Refd. Rte Barber, kx p. Barber (1870), 5 
Ch. App. 687. 

1357. No rest for several years.|— 
Arts. of partnership provided that, on Dec. 31, 
in every year, or such other day as all the partners 
should agree upon, a general partnership account & 
rest, & a valuation & appraisement of the property 
& stock should be made, & signed by the partners, 
&, on the expiration of the partnership term, the 
partnership property should be realised & divided 
on the footing of such last annual rest; &, if any 
partner should die during the partnership term, 
his representatives should receive payment of his 
share of the capital & stock, as asccrtained at 
the last annual rest, with interest thereon, in lieu 
of profits from that time, by instalments; & such 
representatives to have no right to look into the 
partnership books. The partnership continued 
for several years, but the partners did not make 
the annual account & rest as provided by the arts. 
One partner dicd :—Held : (1) the representatives 
of deceased partner were not entitled to a sale of 
the partnership property, as upon a dissolution ; 
(2) the rest, & not the day of the rest, was the 
essence of the partnership contract ; &, therefore, 
the representatives of deceased partner were 
entitled to participate in the profits up to the 
time of his death; & also to have the account 
taken, by mcans of the partnership books, in the 
usual way.—SIMMONS v. LEONARD (1844), 3 Llare, 
681; 67 E.R. 512. 

Annotation :~-As to (2) Refd. Lawes v. Lawes, Re Lawes 
(1878), 38 L. T. 709. 

1358. Unexpected depreciation of 
assets after issue of balance sheet.]-—-Partnership 
arts. provided for a balance shect being made out 
up to Dec. 31 in each year, which, after a certain 
time, was to be binding on the partners, except 
that manifest errors, when discovered, should be 
corrected. It was also provided that a like account 
should be made out on Dec. 3) next after the 
death of a partncr, & that his cxors. should be 
entitled to reccive by six instalments from the 
surviving partners the value of his interest as 
appearing from such balance shect. The uniform 
practice of the firm in making out their balance 
sheets was to treat the loss occasioned by any 
assct turning out bad as attributable to the year 
in which ib was discovered to be bad. In the year 














based on the right of a deceased partner 
cannot he limited to a demand for hia 
share in the proceeds of property 
pa Si to have come into tho possession 
of the partnership du its existence. 
The agreement on which the partner- 
ship was formed, the amounts’advanoed 
& drawn out by the several partners, & 
the subsisting liabilities a&gasseta, it 


accounts. 
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Sect. 13.—Enforcement of rights: Sub-sect. 5, G. (b), 
& H. (a), (b) & (c).) 


1864 one of the partners died; &, after the 
balance sheet had becn made out, various asscts 
which had been treated as good were ascertained 
to be irrecoverable, owing to the failure since 
Dec. 31, 1864, of debtors to the firm, & deprecia- 
tion of consignments, which, when the balance 
sheet was made out, had not been realised :— 
Held: the cxors. of deceased partner were entitled 
to receive the value of his share as appearing by 
the balance sheet, without any deduction for the 
losses subsequently ascertained.—Re BARBER, 
Ke p. BARBER (1870), 5 Ch. App. 687; 23 1. T. 
230, 18 W. R. 940, lL. J. 

1359. —_—_ ——— Substitution of yearly for half 
yearly accounts.]——LLAwms v. LAWES, No. 258, ante. 

1360. ———_ ——— Whether goodwill credited— 
Not accounted for in annual valuation.]|—One 
partner died while negotiations were pending for 
the sale of business premises to a railway co. By 
the partnership deed the share of deceased partner 
was to be taken at the value put upon it by the 
Jast balance shect, & in the past balance sheets 
there was no mention of goodwill :—Held: in 
taking the accounts deceascd partner must be 
credited with a share of the premises, plant, ctc., 
at the price subsequently paid for them by the 
railway co., but his estate was not entitled to any 
share of the sum paid for goodwill.—-HUNTER v. 


Downing, [1895] 2 Ch. 223; 64 I. J. Ch. 713; 
72 1. T. 6533; 43 W. R. 619; 13 BR. 474. 
1361. Provision for settlement for division 





of profits—No settlement for several years.]— 
Stipulations in arts. of partnership for an annual 
settlement. of accounts, & for payment to the 
representatives of deccased partner, of an allow- 
ance in licu of profits since the last annual account, 
proportioned to the amount of his share of profits, 
during two years preceding, are waived in equity by 
omission through several years to settle annual 
accounts, & by engaging in business to which the 
stipulations cannot be applied without injustice ; 
& an injunction was granted to restrain the 
representatives of deccased partner from pro- 
ceeding on a bond given by the surviving partners, 
for repayment of his share according to the arts., 
before the settlement of accounts of transactions 
pending at his decease, on which a loss was 
subsequently sustained.—JACKSON v. SEDGWICK 
(1818), 1] Swan. 460; 1 Wils. Ch. 297; 36 KE. i. 
465, L. C. 

Annotations :—Apld. Blissot v. Danicl (1853), 10 Hare, 493. 


Refd. Ekins v. ae ened: 1 Eee. & Ad. 400; Lawes v. 
Lawes (1878), 27 W. I. 188. 


1362. ——— Settlement on day other than 
day provided.]-—lartnership arts. direct a ycarly 
settlement on Mar. 25, & if a partner die his estate 
is to share in no profits subsequent to the last 
aaah scttlement. The last settlement is on 
Nov. 5, 1811, & a partner dies in Feb. 1813. His 
ae ‘shares in profits up to Nov. 5, 1812.— 
va v. JANESON (1819), 6 Madd. 146; 56 BE. R. 
1 ‘ 
meade Ce — Coventry v. 1 863), 33 

Apld. fue s Dowling, ERS tC i m1 i a 

1863. Substitution of ean for half 
yoy accounts.|—-LAWEs v. LAWEs, No. 258, 
ante 


1864. Allowance for making up bhooks—Work 











any, must all be taken into account.— 
HAV Gopar GINDE v. RAYAPA 
ALE 12 Bom. 165.—IND. 

t. No settlement for several years— 
he aig re a daa lhe by deceased partner 
be .}—FORSTER v. ORR'S TRUB- 
TEES (1 802), 4 Pat. App. 295.—SCOT. 


PART V. SECT. 13, SUB-SECT. 5.— 
H. (b). 


13866 i. Zllegality of business.])—An 
American ship was sent from Britain 
on a joint adventure for purchases of 
slaves, which transaction was illegal: 


PARTNERSHIP. 


not performed on account of illness.]|—Where an 
allowance was made to one of two partners for 
his labour in making up the books of the partner- 
ship, & during the last eighteen months of his life 
he was incapacitated by illness from performing 
that duty, in an account between his exors. & the 
surviving partner, the allowance during the last 
eighteen months was disallowed to deceased 
partner’s estate——McDonaLp v. RICHARDSON, 
RICHARDSON v. MARTEN (1864), 10 L. T. 166. 


IT. Defences to Action. 
(a) Accord and Satisfaction. 

1365. Necessity for both accord & satisfaction. |]— 
To a bill for an account of the dealings & trans- 
actions of a partnership, by the exors. of deceased 
partner, deft. pleaded that, for a certain considera- 
tion, an agreement, not in writing, was entered 
into between testator & himself, that all accounts 
between them & all claims of testator in respect 
of the estate, moneys & effects of the partnership, 
& the debts due to & from the same, should be 
waived :—Held:; the agreement should be con- 
strued to import that deft. thereb Me took upon 
himself the discharge of the partnership liabilities, 
but the plea was bad, inasmuch as it did not aver 
that no such liabilities still remained to be dis- 
charged. 

Semble: there is no rule that a release or a 
stated account are the only defences which can 
be set up by way of plea to a bill for an account.— 
BROWN ¥v. PERKINS (1842), 1 Hare, 564; 11 
L. J. Ch. 307; 6 Jur. 727; 66 E.R. 1155. 


(b) Illegal Business. 


1366. Ilegality of business.]—The profits of a 
Pee ae in underwriting, illegal by 6 Geo. ], 
18, s. 12, cannot be the subject of account in 
eaalty: —KNowrEs v. IAUGITON (1805), 11 Ves. 
168; 382 H.R. 1052. 
Annotations : ey Kwing v. Osbaldiston (1837), 2 My. 





- ae 53. Wallworth v. Holt (1841), 4 My. & Cr. 
1367. -}—(1) Demurrer allowed to a bill 


for a discovery, & injunction against an action ; 
the effect being a contract for participation in an 
illegal transaction: the result of a combination 
of wholesale grocers, by the title of The Fruit 
Club, acting by a select committee, of which defts. 
were members, to purchase all imported fruit ; 
though not strictly forestalling, regrating or 
monopoly. 

(2) Insurances, illegal within 6 Geo. 1, c. 18, 
s. 12, not allowed in an account before the master. 
—CousINS v. SMITH (1807), 13 Ves. 5423; 33 
E.R. 397, L. C. 

‘Annotations : ere to (1) mere Mogul S.8. Co. v. McGregor, 





Gow (1889), 23 Q. B. 598. Generally, Mentd. Meux 
v. Maltby (1818), 2 Sei. 277, 
1368. |—A. & B., British subjects, pur- 


chased & repaired an Ameri ican built ship, on a 
joint speculation, with a view to employing her 
in the trade between the two countrics, until an 
opportunity should occur for reselling her to 
advantage ; for which purpose they procured her 
to be registered in the United States in the name 
of C., a citizen of that country, upon a false 
declaration that she was bond fide the sole property 
of C. After the ship had made several voyages, 
B., who had had the management of her, attempted 


—Tield: no action of accounting could 
be maintained botween the parties.— 
GIBSON t. STEWART (1840), 1 Robin. 
ats 260; 14 Sc. Jur. 166.—SCOT. 





Pawnbrokers Act.}—FRASER 
aan (1848), 10 Dunl. (Ct. oF Sess.) 
1402 20 Sc. Jur. 509.—SCOT 
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to exclude A. from his share in the speculation, &, 
in spite of the dissent of A., sent her on another 
voyage to Amcrica :—Held: even supposing the 
declaration above mentioned & the registration 
thereby effected to have been a fraud upon the 
American law, & the subsequent employment of 
the ship so registered to have been a fraud upon the 
Iinglish Navigation Laws, such fraud would not 
prevent A. from maintaining a suit against B. 
for an account & payment of his share of the 
realised profits of the speculation. Jn decreeing 
such account, ct. also directed an inquiry what 
had become of the ship since she was sent on her 
last voyage, & what was her value when so sent, 
with a view to making B. personally liable for such 
value in case cither the ship or the proceeds of her 
sale should not be ultimately forthcoming.— 
haa v. TAYLOR (1849), 2 Ph. 801; 14 L. T. O.S. 
; 41 H.R. 1155, LC. 


Anpetions 77 Ald. Ralli v. Universal Marine Insco, ( 1861), 
2 John. & H. 15 Beeston v. tare. Cy Ex. D. 
13. Dbtd. oie. y. Beadon (1879) a Ch. D. Apia. 
Bridger ». Savage (1885), 15 Q. B. 363. Refi. Coyle 

eyne (1854), 2 W. Kt. 382; Willian, ». Trye (1854), 
2 a. Rep. 766; Sheppard v. Oxenford (1855), 1K. & J. 
491; Liverpool Corpn. v. Wright (1859), John. 359 | 
Pare v. Clegg (1861), 4 L. T. 669; Sichel v. Raphael (1864), 
3 New Rep. 662; Re South "Wales Atlantic S.S. Co. 
(1876), 2 Ch. DD. 63 ; Rawlings v. General Trading Co., 
{1921} 1K. 33. 635 


1369. ae partnership of a great number 
of persons was constituted before the passing 
of the Joint Stock Cos. Registration Act. The 





members subscribed a certain sum, & received a , 


sort of scrip certificate, specifying the number of 
shares to which each was entitled. No deed was 
exccuted, nor was any register of sharcholders 
kept. They occasionally held meetings, at one of 
which deft. & another person were appointed sole 
directors & trustees of the property of the associa- 
tion, which consisted of mines, plant & slaves in 
the Brazils. Deft. survived his co-trustec, &, 
disputes having arisen, a bill was filed against him 
by pltf., who was a derivative shareholder by 
purchase of one of the scrip certificates, for an 
account of the receipts & payments of deft., & of 
the debts of the assocn., & for payment of such 
debts, & a division of the profits, & for a receiver 
& injunction, but the bill did not pray for a dis- 
solution. Pending a motion for a receiver & 
injunction deft. clandestincly left Mngland for 
Brazil. Qu.: whether the assocn. was legal :—- 
fleld: pltf., having been treated by deft. as a 
member of the assoen., could maintain the suit. 





SHEPPARD v. OXENFORD (1855), 1 K. & J. 491; 
25 LL. T. O. S. 90; 3 W. R. 397; 69 EK. XR. 552, 


L. J. 

Annotation :—Refd. Re Great Cambrian Mining & Quarrying 
Co., Rowen’s Case (1856), 4 W. HR. 800. 

1370. Highwaymen ih partnership. ]— 
IHvVERET v. WILLIAMS (1725), Lindley on Partner- 
ship, 9th ed., p. 124, n.; Law Quarterly Review, 
Vol. 9, p. 197; 2 Pothier on Obligations by 
Evans, p. 3, n. 

«innotations :—Refd. Ashhurst v. Mason, Ashhurst v. Fowler 
(1875), L. R. 20 Eq. 225; Hegarty v. Shine (1878), 14 
Cox, C. C. 124; Se bbe Beadon (i879), 11 Ch. D. 170; 
Thwaites v. Coulthwaite, 11896) 1 Ch. 496; Burrows v. 
Juhodes, [1899] 1 Q. B. 816; Soc. Anon. des Anciens 
‘tablissements Panhard et Levassor v. Panhard Levassor 
pote Oe ROO 2 Ch. 618; Jeffrey v. Buinford, [1921] 

e a 5 e 


1871. Shipping partnership—Registration of 
Ship in names of two partners only.]—A., B. & C. 
agreed to purchase a ship, & that it should be 
registered in the name of A. & B. only, but the 
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b, Aecount barred by limitation.}— 
N v. STEWART (1865), 11 Gr. 


ones Presumption of acquiescence on to 
ong delay. TOOTH v. KITTREDGE 
(ooae 248.C. R. 
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profits of the ship to be divided by the three. C. 
filed a bill against A. & B. for an account of the 
profits of the ship. On the ground of public 
policy, the agreement was held to be illegal.— 
BATTERSBY v. SMYTH (1818), 3 Madd. 110; 56 


KE. R. 451. 
Annotations :-—Refd. Davenport v. Whitmore (1836), 2 My. 


& Cr. 177; Armstrong v. Armstrong (No. 2) (1855), $1 
Beav. 78. 
1372. J—SHARP v. 








TAYLOR, No. 1368, ante. 
Betting partnership.|—- See GamiIna & 
WAGERING, Vol. XXV., pp. 413, 414, Nos. 165-170. 
1373. Wegal conduct of legal business.|—The 
fact that one partner has been guilty of illegal 
acts in the conduct of the partnership business is 
no defence to an action for account by the other 
partner, where the objects of the partnership 
were not illegal, & the innocent partner at the time 
of entering into the partnership intended that it 
should be carried on lawfully. Pitf. & deft. were 
partners in a bookmaker’s & betting business, 
which was carried on by deft.; pltf. claimed an 
account of the profits of the partnership, & deft. 
contended that, having regard to the nature of 
the business, no such relief could be obtained :— 
Held: as a bookmaking & betting business could 
be carried on without contravening Betting Act, 
1853, ec. 119, & as pltf. when he entered into this 
partnership contemplated that the business would 
be so carried on in the usual way, the fact that deft. 
had acted illegally was immaterial, & pltf. was 
entitled to the account claimed.—‘THWATTES  @. 
COULTILIWAITEH, [1806] 1 Ch. 496; 65 1. J. Ch. 238 5 
74 J.T. 164; OOS. P. 218; 44 W. R. 205; 12 
T. L. R. 2043 40 Sol. Jo. 2 
Annotations :—Exp ld. Saffrey Me Mayer, (1901) 1 K. LB. 11. 
Consd. Keon v. Price, Ce Ch. 98 3’ Joffrey v. Bamford, 
en 2K. B. efd Ayaan v. Stuart King, (1908) 


B. 696; Esa v. Mather (1913), 29 'T. L. R. 
276. Mentd. Hawke v. Dunn, [1897] 1 Q. B. 579. 


Legality of partnership generally.|—Sre Vart 
IIT., Sect. 1, ante. 





(c) Delay. 
1374. Settlement presumed—Account left with 


balance outstanding.| — ripgrs uv. MITcHEr, 
(17268), Bunb. 2175; Gilb. Ch. 224; 145 I. i. 652. 


Annotations :—-Refd. Wilkinson v. Lovcll (1783), 
601; Foster v. Hodgson (1812), 19 Ves. 180; 
Williams (1844), 3 Hare, 347 


1375. Action against representative of deceased 
partner-—No new liabilities arising.|}— Bill by 
surviving partners against the exors. of a partner 
who had died thirteen years before the institution 
of the suit, for an account of the partnership 
dealings & "transactions, charging that deceased 
partner was indebted to the firm at the time of 
his death, dismissed with costs, on the ground of 
the lapse of time, no new Habilities of the former 
partnership appearing to have arisen, or become 
known, after the death of deceased partner.— 
TATAM v. WILLIAMS (1844), 3 Ifare, 347; 67 BK. R. 
415 De 
Annotation :—Consd. Knox v. Gye (1872), L. NR. 5 H. LL. 656. 

1376. Payment of annuity—Under agreement 
admitted by defendant.|—The dissolution of a 
partnership being provided for by a proposed 
agreement to dissolve, & a stipulation that an 
annuity of £100 per annum should be paid to the 
retiring partner by the continuing one; although 
that agreement was not formally executed, nor the 
bill filed till more than six years after the date of 
such agreement for the usual partnership accounts, 


2 Dick. 
Tutam v. 


d. Delay of ma years——Whether bar 


relief.) — M‘LAREN ». LIDDELI’a 
TRUSTEES (1880) 22 Dunl. oe na 
287.—CAN. Sess.) 373; 32 Se. Jur. 164.—SCO 
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(c) de (d), & I. (a) & (6). 

& a performance of that agreement as to the 
annuity :—Held: Stat. Limitations did not apply 
as to the annuity, but an account of the arrears 
must be a part of the partnership accounts.— 
MURRAY v. PARKER (1850), 19 L. J. Ch. 580; 15 
L. T. O. 8. 22; 14 Jur. 664. 

1377. Account barred by limitation—Operation 
in bar of particular items.|—If a partnership has 
been dissolved but no account has been taken, the 
proper remedy of a partner in respect of an asset 
received by another partner is to have an account 
taken; if his right to sue for an account is barred 
by limitation, he cannot sue the partner who has 
received the asset for a share of it.—GOPALA 
CHETTY v. VIJAYARAGHAVACHARIAR, [1922] 1 
A. C, 488; 91 L. J. P. C. 233; 127 L. T. 192; 
38 T. L. R. 442, P. C. 

See, also, Equity, Vol. XX., pp. 276, 279, 
Nos. 355, 389. 

Analagous application of Statutes of Limitations.] 
— See LIMITATION OF ACTIONS, Vol. XXXII., 
pp. 615-516, Nos. 1732-1745. 


(d) Other Defences. 


1378. Denial of partnership.|—DREW v. DREW 

(1813), 2 Ves. & B. 159; 35 E. R. 279. 

Annotations :—-Consd. Sanders v. King (1821), 6 Madd. 61; 
Roberts v. Le Hir (1876), 29 L. T. 873. efd. Thring v. 
Kdgar (1825), 2 Sim. & St. 274. Mentd. Kirkman v. 
Andrews (1842), 4 Beav. 554. 


1379. -]|—SANDERS v. Kina (1821), 6 Madd. 
61; 56 E. R. 1018. 
Annotations :—Refd. Thring v. Mdgar (1825), 2 Sim. & St. 
274, Mentd. Hardman v. Ellames (1834), 2 My. & K. 
732; Harland v, Emerson (1834), 8 BU. N. 8S. 62. 


1380. .]—A plea of no partnership to a bill 
for a partnership account is defective in substance, 
if not supported by an answer to allegations in 
the bill, which, if true, would establish the 
partnership. 

To a bill for a partnership account by the repre- 
sentatives of an alleged partner against the sur- 
vivor, suggesting a pretence by deft. that no 
partnership existed, & charging that deft. was in 
possession of documents by which the fact of the 
partnership alleged by the bill would appear, deft. 
pleaded no partnership, & supported his plea by 
un answer to the alleged facts, but did not answer 
as to whether he was in possession of documents 
showing the truth of the bill:—Held: deft., for 
the purpose of the argument of the plea, must be 
intended to admit that he had in his possession 
evidence which would prove the partnership ; 
& the plea must therefore be overruled.—HARRIsS 
v. HARRIS (1844), 3 Hare, 450; 13 L. J. Ch. 349; 
8 Jur. 978; 67 BE. R. 458. 
tinaalion :—~Consd. Mansell v. Feeney (1861), 2 John. & H. 


1381. .|—The bill alleged that defts. A., B. 
& C. carried on business as merchants at Monte 
Video under the firm of A. & Co. ; & at Liverpool 
under the firm of B. & Co.; & that the members 
of both firms were identical. It further alleged 
that certain goods, the subject-matter of the suit, 
were consigned to A., B. & C. to their firm of A. 
& Co., through their firm of B. & Co.; & that 
A., B. & C., as well in respect of their firm of 
A. & Co., as in respect of their firm of B. & Co., 
received these goods with full knowledge that they 
were pitfs.’ trust property, & sold them & received 
the proceeds for them on that footing. Deft. 
C. pleaded to the whole of the bill, that he was not, 
& never had been, a partner in the Monte Video 
firm; & averred that the members of the two 
firms were not identical :—Held: though this plea 
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would have been a good plea if the bill had merely 
sought to charge him as a partner in the Monte 
Video firm, yet as it contained allegations sufficient 
to render him liable as a partner in the Liverpool 
firm, the latter liability was totally uncovered by 
the plea, which must therefore be overruled.— 
ROBERTS v. LE HIrR (1874), 29 L. T. 873. 

1382. Termination by forfeiture of share 
under partnership deed.]—(1) Where an agree- 
ment to work mines on the costbook principle 
has been entered into by several persons, the 
written statement of one of them, made subse- 
quently to the date of the agreement, that his 
shares are liable to forfeiture on non-payment of 
calla, will not affect his rights under the agreement. 

A., B., & C., in Nov. 1848, entered into an agree- 
ment to work mines on the costbook principle. 
A. did not pay up his calls. In a letter of Nov. 
1849, to his co-adventurers, he spoke of his shares 
as liable to forfeiture. He received a notice of 
a mecting of the co-adventurers, to be held May 3, 
1850, to declare his shares forfeited. He denicd 
the right to forfeit them. The meeting was held, 
but instead of declaring A.’s shares forfeited, the 
co-adventurers passed a resolution to give him 
time to May 15, after which it was declared that 
if the calls were not paid up, the shares would be 
treated as forfeited. The calls were not paid on 
the day named, & a letter was afterwards written, 
stating that the shares had been forfeited on 
May 31 :—Held: even if there had been a right of 
forfeiture necessarily incident to work a mine 
on the costbook pee the proper steps to 
exercise that right had not bcen taken, & the 
shares were not forfeited. 

(2) A. had, in his letter of Nov. 1849, stated 
that his shares were liable to forfeiture; he 
repeatedly afterwards denied the cxistence of 
such liability. In May, 1850, they were declared 
forfeited. A further correspondence ensued, in 
the course of which he said he should wait to 
enforce his rights till the profits of the mines 
would pay the law charges. In Aug. 1853, he 
filed his bill:—Held: these circumstances did 
not disentitle him to relief in equity, the matter 
in which he sought relief being one which related 
to an executed & not an executory interest.— 
CLARKE & CHAPMAN v. HART (1858), 6 H. L. Cas. 
633 ; 27 L. J. Ch. 615; 32 L. T. O. S. 380; 5 Jur. 
N. S. 447; 10 BE. R. 1448; affg. S. C. sub nom. 
mee v. CLARKE (1854), 6 De G. M. & G. 232, 
Annotations :—As to (2) Distd. Rulo v. Jewell (1881), 18 

Ch. D. 660. Refd. Garden Gully United Quartz } 

Co. v. MeLister (1875), 1 App. Cas. 39. 

Drysdale v. Piggott (1866), 8 De G. M. & G. 546; 

Agriculturist Cattle Insce., Spackman’s Case (1864), 12 

- Wt. 1133; Krlanger v. New Sombrero Phosphate Co. 

(1878) 3 App. Cas. 1218; Palmer v. Moore, (1900) A. C. 

293 ; Hopkinson v. Mortimer, Harley, [1917] 1 Ch. 646. 

1383. Admissions sufficient for purpose of 
action.|—-Deft. who, by answer, denies pltf.’s 
right to an account, but makes admissions sufficient 
for the purposes of the suit up to decree, cannot be 
required to give, by answer, further accounts. 
A bill was filed by one partner to set aside an agree- 
ment under which the partnership had n 
dissolved, & alleged that the other partner had 
represented a certain debt to be bad which was 
not so. The interrogatories asked deft. to set 
forth what sums he had received in respect of this 
debt, & also to set out the partnership accounts. 
Deft., by his answer as to the debt, set forth the 
particulars as to a patent assigned to him b 
debtors, & proceedings connected therewith, 
said that he had received on account of his interest 
in the patent more than the amount of the debt; 
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& by his answer as to the accounts deft. said that 
they were very extensive, that plitf. had always 
access to the books, & that deft. had no means of 
giving the information sought except by referring 
to the books, & could only give the particulars 
required by employing an accountant, & sub- 
mitted that he ought not to be obliged to set forth 
the accounts :—Held: the answer was sufficient.— 
LOCKETT v. LOCKETT (1869), 4 Ch. App. 886; 
38 L. J. Ch. 290; 17 W. R. 476, L. JJ. 


Annotations :—Apld. Wier v. Tucker (1872), L. R. 14 Eq. 25. 
Refd. Thompson v. Dunn (1870), 18 W. R. 334. 


13884. Waiver of right to account.]|—BROWN v. 
PERKINS, No. 1365, ante. 

1885. Failure to prosecute for felony—Em- 
bezzlement.|—-In an action to recover damages for 
breach of the covenants of a partnership deed, 
pltf. alleged larceny & embezzlement upon the 
part of deft.; & deft. demurred upon the ground 
that under such circumstances no action can be 
brought until the thief has been prosecuted, or 
unless circumstances are stated to show that the 
prosecution is impossible :—Held: demurrer was 
not the proper course for staying the action.— 
RoorE v. D’Aviapor (1883), 10 Q. B. D. 412; 
48 L. T. 761; 47 J. P. 248, D. ©. 

Annotation :—Mentd. Appleby v. Franklin (1885), 17 

Q. B. D. 93. 

Account stated.]—Sce Sub-scct. 5, J., post. 


I. Practice. 
(a) In General. 

See R. S. C., Ord. 33. 

1386. Accounts taken before master.]—Payn- 
TER v. HOUSTON, No. 1181, anie. 

1887. If specially directed.|—Although a 
decree direct that all accounts be taken, the 
master will not take the accounts of a partnership, 
unless especially directed so to do.—WO0oOOLLEY 
v. GORDON (1829), Taml. 11; 48 E. QR. 6. 

1388. -]—WARNE v. DELL (1875), 1 Char. 
Cham. Cas. 19. 

1389. At what stage of proceedings accounts 
taken—Before hearing of action—R. S. C., Ord. 33, 
Yr. 2.|—In a suit to take the accounts of a partner- 
ship defts. by their answer, filed before Nov. 1, 
1875, admitted the partnership & that they had 
not accounted; & alleged that pltf. had not 
accounted, & that moneys were due from him to 
them. Pltf. joined issue, & moved under the 
new practice, before the hearing, under the above 
rule upon affidavit of service, that the accounts 
of the partnership dealings might be taken :— 
Held: he was entitled to the order under above 
rule or R. S. C., 1875, Ord. 40, r. 11, & order made 
accordingly.—TURQUAND v. WILSON (1875), 1 Ch. 
). 85; 45 L. J. Ch. 104; 24 W. It. 563; 1 Char. 
Pr. Oas. 124. 

Annotation :-—Mentd. Gilbert v. Smith (1876), 2 Ch. D. 686. 

1890. Statement of claim—Necessity for offer 
by plaintiff to pay adverse balance—If found 
against him.|—-KNEBELL v. WHITE, No. 1300, ante. 
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e. Necesstiy to prove parinerehip— 
Whether accounts ordered as matter o 
course.)-—- FORBES wv. PEARSON, 2 
Cc. L. Ty. 41 3.—CAN, 


f. Further accounits—When ordered— 
Wrong method eral ob uy maater.}— 
HANEY v. MILLER (1913), 24 O. W. R. 
354; 40. W. N. 992; 10 D. L. R. 
212.—CAN, 


g A 


YuEN Fir 


from district registrar's 
overned by Ord. 36, rr. f4 & 
65.]--PaUL@ON vt. HATHAWAY (B.C.), be ing 
[1917] 2 W. W. R. 760.—CAN. him m th 


e 


h. Whether previous demand for 
I, (a) account neceasary.J—In a partnership 
action for an account, it is unnecessary 
to prove a previous demand for an 
account.—Fook LUNG 
1912), 
L. R. 150.—HONG KONG 


k. Nature of decree.}—A decree for 
an account is not a mere direction to 
inquire & report. It proceeds, & muat 
always proceed, upon the assumption 1 AN, 
that the party calling for it is entitled 
to the sum found due. 
affirming bis righta only, leaving it to 

wired into how much is due to 
e party accounting.— 
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13891. Evidence as to balance of accounts— 
Admissibility.]| —KNEBELL v. WHITE, No. 1300, ante. 

1892. -|—(1) In an action by a coach 
proprietor against his co-proprietor for the amount 
of certain monthly balances of accounts, it 
appeared that up to July 5, 1842, pltf. & another 
proprietor horsed the coach between them; that 
on that day the latter sold a part of his interest 
to deft., upon certain terms contained in a written 
agreement of that date, which, although not seen 
by pltf., was communicated to him; & that the 
business was afterwards carried on according to its 
terms :—Held: as this agreement could not bind 
pltf., it was therefore inadmissible in evidence 
against him. 

(2) It also appeared that after July 5, the 
accounts between the three were settled every 
twenty-eight days by a clerk who had formerly 
settled for the two; he made them out monthly, 
& sent them to deft., without ever hearing any 
complaint from him as to his not having received 
them, or of any incorrectness in them :~-Held: 
these accounts were admissible in evidence, as 
tending to show the striking of a balance between 
the parties, & they need not be stamped cither as 
awards or agreements; & it was a question for 
the jury whether by arrangement between the 
parties it was agreed that the accounts should be 
settled & stated in that way between them.— 
Dixon v. WING (1843), 1 L. T. O. S. 647, N. P.3 
subsequent proceedings (1844), 3 L. T. O. S. 159. 

Interpleader by sheriff¥.)-——See INTERPLEADER, 
Vol. XXIX., p. 470, Nos. 184-186. 

Interrogatories.|—See DiscovEry, Vol. XVITI., 
pp. 2138-214, 227, 228, Nos. 1611-1616, 1741, 
1743, 1747. 








(b) Payment into Court. 


See R.S. C., Ord. 22. 

1393. Whether partner bound to pay in.|—-Order 
for a partner to pay into ct. partnership money 
received by him contrary to good faith; but in 
general, a partner insisting that the balance of the 
account is in his favour, is not obliged to bring 
into ct. what is in his hands, unless the other 
partners do the same.—-Fosten v. JONALD (1820), 
1 Jac. & W. 252; 37 E. WR. 871, lL. C. 


Annotations :-—Apld. Birley v. Kennedy (1865), 6 New Rep. 
895. Refd. Richardson v. Bauk of Kngland (1838), 4 


My. & Cr. 165 

1394, Pending suit for account— Interlocutory 
application.|—RiciiARDSON v. BANK OF ENGLAND, 
No. 11, ante. 

1395. On admission of sum due.|—-Money ad- 
mitted to have been received by a surviving part- 
ner on account of the late partnership, ordered 
to be paid into ct., although by his answer & 
examination he alleged that partnership debts to 
a large amount were still outstanding, for which 
he was liable, & also that his co-partner had drawn 
out of the partnership sums to the amount of 


Banoo JANOKEY Doss v. BINDABUN 


Firm v. LAt PART V. SECT. 138, SUB-SECT, 5.— 
7 Hong Kong I. (b). 
. 1. Whether partner bound to nay in—- 
Where co-partner fraudulent.|--CoRELU 
v. Smita (Man.) (1913), 23 W. L. R. 
381; 10 D. L. R. 3823 4 W. W. R. 
14.—C 
1395 i. On admiasion of sum duce.}— 
Ap order will only be made for a pay- 
ment of money into ct. by partners 
either when defts. have clearly ad- 
mitted a certain amount to be due, or 


It is a decree 
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double the sums drawn out by himself; it appear- 
ing that there was a sufficient sum in ct. to pay the 
outstanding debts, & that, taking into considera- 
tion the true shares of the partners, which deft. 
had not done, the co-partner had not overdrawn 
his co-partnership account. 

The partnership of A. & B. being dissolved, is 
succeeded by that of B. & C., who take upon 
themselves to adjust the affairs of the former 
partnership. 

B. dies, & his exors. file a bill against C. for an 
account of the partnership dealings of B. & C. 

In the progress of the suit the ct. directs the 
accounts of both partnerships to be taken, & C., 
by his answer & examination, admits that he has 
received a sum on account of the partnership 
of A. & B.:—Held: he must pay that sum into 
ct. notwithstanding A.’s representatives are not 
parties to the suit, inasmuch as he must be taken 
to have received it, subject to his explanation to 
the contrary, as surviving partner of B.—~-Tout- 
MIN v. COPLAND (1837), 3 Y. & C. Ex. 648; 160 
Ki. R. 851. 

Annotation :—Mentd. Digby v. Boycatt (1845), 4 Hare, 444. 

1396. .|—A., B., & C., being in partnership, 
A., who had nearly the whole of the capital, 
retired, taking a warrant of attorney from LB. & C. 
to secure to him £12,500, but leaving his whole 
capital in the firm. 

The accounts of the partnership were not then 
made up. Soon afterwards A., who still inter- 
fered in the business, mortgaged certain leaseholds, 
his private property, & certain policies of assurance 
on his life, for the purpose of paying off a partner- 
ship debt. 

A month or two afterwards A. died, having made 
BB. & C. his exors., & having by his will directed 
that they might apply the moncys to be received 
from the policies in carrying on the trade, provided 
they gave such security to his residuary legatce 
as W. might approve. 

W. refused to act, & B. & C., without giving 
any accurily pursuant to the will, applied the 
oe arising from the policies in discharge of the 
mtge. 

Upon a bill filed against them by one of A.’s 
residuary legatees, they alleged by their answer, 
that A.’s share in the capital, at the time of his 
retirement, was far below £12,500, & that the 
warrant of attorney was given merely to secure 
what upon an account taken might be found to be 
his share. They admitted, however, that they 
had in their hands a balance of £989 belonging 
to A.’s estate :— Held: as between B., (., & A., 
the amount of the policies must, primd facie, be 
taken to be a debt due from the continuing partner- 
ship to A.’s estate, & that they could only employ 
that money in the trade upon the terms of the 
will; & not having so done, they must pay the 
amount of that debt, namely, £7,000 as well as 
the £089 into ct.—CosTEKER v. Horrox (1839), 
3Y. & C. Ex. 5380; 3 Jur. 996; 160 BE. R. 811. 

1397. -——.]—-Aftera decree to take the accounts 
of a partnership, the chief clerk directed that two 
accountants, one of whom was employed by pltf. 
& the other by deft. in investigating the accounts 
for the purposes of the suit, should report on the 
accounts, showing what items were undisputed 
& what were disputed, & verify the report by 
affidavit. The accountants verified an account 
showing £541 due from deft. to pltf. on the undis- 











when the ct. is satisficd that there is a | 
probability amounting to reasonable 


certainty that a certain amount will be 
found to be due in any event by defts.— 
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puted items, & verifled also an account of disputed 
items. These were items of charge against deft., 
so that, however they were decided upon, the 
£541 would not be reduced :—Held: (1) the £541 
ought to be ordered into ct. ; ‘for that, although no 
certificate had been made, the fact that £541 at 
least was due from deft. was ascertained with 
sufficient certainty to entitle pltf. to have it ordered 
into ct. (2) Deft. must be taken to have admitted 
by his agent that at least £541 would be found 
due from him. 

It has been held in the Ct. of Ch. for many 
years, that an admission by an accounting party 
of a sum being due is sufficient to ground an order 
upon him to pay the sum into ct. (JESSEL, M.R.).— 
LONDON SYNDICATE v. LoRD (1878), 8 Ch. D. 84; 
48 L. J. Ch. 57; 388 L. T. 329; 26 W. RB. 427, C. A. 

ions :— ld. Wanklyn v. Wilson (1887), 
Ae Che De igo." ae Ns ih eota Hampden v. Wallis {i 3843. 

27 Ch. D. 251; Re Beeny, Ffrench v. Sproston, [1894] 

1 Ch. 499. Generally, Mentd. Freeman v. Cox (1878), 

47 J. J. Ch. 560. 

1398. Admission in error—Leave to with- 
draw on payment in.|—The cestui que trust under 
a settlement sued B. & J., who were in partnership 
as solrs., to recover a sum of trust money alleged 
to have been received by the firm & not duly 
invested. J. was the sole trustee of the scttle- 
ment, & was in difficulties. B., by his defence, 
admitted that J. had paid the money into the 
banking account of the firm, but without B.’s 
knowledge; & he made a like admission in his 
answer to interrogatories. J. made a like admis- 
sion. Upon these admissions, an order was 
made in chambers for B. & J. to pay the money 
into ct. B. moved to discharge this order so far 
as it affected him, on the ground that this admis- 
sion had been made by mistake, & he adduced 
evidence which showed conclusively that the 
money never had come into the banking account 
of the firm :—Held: as the admission was shown 
to have been made by mistake, it was right that 
B. should be allowed to amend his defence for the 
purpose of withdrawing it; & on the materials 
before the ct., apart from that admission, there 
was no such admission by B. of receipt of the 
money as would justify an order on him for pay- 
ment into ct.; but as on these matcrials there 
was still a strong case for contending that the 
firm had received the money, the order to amend 
ought not to have been made, except on the 
terms of the money being brought into ct.— 
HOLLIS v. BuRTON, [1892] 3 Ch. 226; 67 L. T. 
146; 40 W. R. 610; 36 Sol. Jo. 625, C. A. 
Annotations :—Mentd. Re Beeny, Ffrench v. Sproston, [1894] 

1 Ch. 499; Nutter v. Holland (1894), 71 L. T. 508. 

13899. Sufficiency of admission.|—HoL.is 
v. BURTON, No. 1398, ante. 

1400. ——.]—PULLINGER v. BARNATO BROTHERS, 
THE BARNATO-PULLINGER POOL (1896), 12 'T. L. R. 
280. 

1401. Loans between partners.|—RICHARDSON 
v. BANK OF ENGLAND, No. 11, ante. 

1402. Sum ascertained with sufficient certainty— 
Although no certificate made.|—-LONDON SyYNDI- 
CATE v. LORD, No. 1397, ante. 

1403 .|—Upon an interlocutory applica- 
tion for the payment of money into ct. made 
before the trial of an action for the taking of an 
account, where an account has been rendered, & 
the ct. has before it the parties to the account & 
evidence as to ‘the items in dispute between them, 
the ct. will look into the facts of the case, & if in 
the fair exercise of its judicial discretion it can 











FLEMING v. MCKECHNIE & MCMILLAN 
(1905 )» 25 N. Zz. L. R. 216.-—-N.Z. 
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arrive at a conclusion that a sum will be due to 
pltf. on the taking of the account, & what the 
amount of that sum will be the ct. will order deft. 
to pay that amount into ct.—WANKLYN v. WILSON 
(1887), 35 Ch. D. 180; 56 L. J. Ch. 209; 56 L. T. 
52; 85 W. R. 332; 3 T. L. R. 277. 

Annotation :—Refd. Hollis v. Burton (1892), 67 L. T. 146. 

1404. Money received in breach of good faith.]— 
FosTER v. DONALD, No. 1393, ante. 

1405. Misapplication of capital of retired 
partner.]—-COSTEKER v. Hornox, No. 1396, ante. 

1406. Money withdrawn contrary to partnership 
articles.|—A partner who had drawn out money 
standing to the partnership account, in derogation 
of the partnership arts., was ordered, upon motion, 
to pay that sum into ct.—BIRLEY v. KENNEDY 
(1865), 6 New Rep. 395. 

1407. Gross fraud alleged.]—Deft. [co-partner] 
ordered to pay money into ct. before answer in a 
case of gross fraud appearing upon affidavit by the 
pltf. & by the deft. in answer.—JERvis »v. WHITE 
(1802), 6 Ves. 738; 31 KH. R. 1284, L. C. 


Annotations :—Refd. Freoman v. Cox (1878), 8 Ch. D. 148. 
Mentd. Neville v. Matthowman, (1894) 3 Ch. 345. 





(ec) Costs. 


See R. S. C., Ord. 65. 

1408. Payable out of assets.|—BONVILLE  v. 
BONVILLE, No. 1191, ante. 

1409. After settlement of balance due to 
partners—And payment of partnership debts.|— 
AUSTIN v. JACKSON (1879), 11 Ch. D. 942, n. 
Annotations :—Apld. Potter v. Jackson (1880), 13 Ch. D. 

845; Loss v. White, [1894] 3 Ch. 326. 

1410. -|—(1) The rule as to costs 
in a partnership action is the same as in any othcr 
administration action, that is, they are payable 
out of the assets, partnership assets meaning the 
assets remaining after payment of all the partner- 
ship debts, including balances duc to any of the 
partners. 

(2) If the assets are insufficient for payment of 
the costs of the action, then such costs must be 
borne by the partners in proportion to their shares 
in the profits. 

(3) Where, however, a partnership action has 
been rendered necessary by the negligence or other 
misconduct of a partner, the ct. will order that 
partner to pay the costs of the action so far as 
they have been occasioned by his misconduct, 
including the costs up to the trial—HAMER v. 
GILES, GILES v. HAMER (1879), 11 Ch. D. 942; 
48 L. J. Ch. 508; 41 L. T. 270; 27 W. Kt. 834. 
Annotations :—As to (1) Apld. Austin v. Jackson (1879), 

11 Ch. D. 942, n. Expld. Jackson v. Smith, Hz p. Digby 

L. J. Ch. 972. Apld. Ross ». White, [1894] 

Refd. Potter v. Jackson (1880), 13 Ch. D. 845; 
Kosher v. Crannis (1890), 63 L. TU. 272. 48 to (2) Apld. 
Austin v. Jackson (1879), 11 Ch. D. 942, n. 

-]—The balance found due in a 
partnership action from the firm to one of the 
partners must be paid out of the assets in priority 
to the costs of the action POTTER v. JACKSON 
(1880), 18 Ch. D. 845; 49 L. J. Ch. 232; 42 
L. T. 294; 28 W. R. 411. 

Annotations :—Apld. Rosher s. Grannis (1890), 63 L. T. 272 ; 

Ross v, White, [18941 3 Ch. 326. 
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m. General rule.}—The costs con- 
nected with the taking of the accounts 
are generally, &, in the absence of 
special circumstances, to be borne by 
the partners, in proportion to their 
shares in the partnership concern, as 
they all participate in the benefit 
resulting from the adjustmert of tho 
accounts.—CHALMERS v. MCHAFFIE, 
Mac. 673.—N.Z. 


tantamount to 


ment o 


n. Application of rule.}—The rule 
which charges the costs of taking 
artnership accounts on both parties 
3 not to be applied where it would be 
the denial 
remedy. — WOOLANB 2. 
(1870), 17 Gr. 451.—CAN. 


o. Payable out of assets— After pay- 

vy 
balances due to Dari, }—In 
ship actions, in the absence of special 
circumstances such as misconduct or 
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1412, ——- -|—Two partners had volun- 
tarily brought sums of money into their partner- 
ship, although there was no stipulation in the 
partnership agreement that they should bring in 
any capital, & at the date of the dissolution of the 
passion 9 pursuant to an order in an acticn for 
such dissolution, moneys were found to be due to 
pltf. & deft. respectively in respect: of the sums so 
brought in :—Held: (1) the two sums were loans 
by the individual partners; & the case fell 
entirely within the principle of the decision in 
Potter v. Jackson, No. 1411, ante ; (2) such loans 
peoate ‘ os out of ee partnership assets in 

e costs of the ion.— 
ORANNIS (1890), 63 LT. one. action.—ROSHER v. 


Annotations :—As to (1) Consd. Ross v. Whit 
As to (2) Apa Ross v. White, [1894] 3’On 335. oe 
1413. 


; -]—The costs of a partnership 
action, being costs of administration, are payable 
out of the asscts remaining after the rights of the 
partners have been adjusted, & a clear amount 
ascertained which is divisible between them 
according to their respective interests in the 
partnership. Where, therefore, on the further 
consideration of a partnership action it appeared 
that there was a debt owing to one partner on 
loan account, & a larger balance in respect of 
capital duc to him than was duc to his co-partner : 
—Held: a fund in ct. representing the partner- 
ship assets ought to be applicd (a) in payment of 
the debt, (b) in payment of the excess of the balance 
due to the one partner over the balance duc to 
the other, & (¢c) in payment, so far as it would 
extend, of the costs of the action, & the rest of the 
costs should be borne by the partners in proportion 
to their interests in the partnership.—Ross v. 
Wuitr, [1894] 3 Ch. 326; 64 L. J. Ch. 483 71 
L. ‘I’. 277; 38 Sol. Jo. 6803 7 Lt. 420, C. A. 

1414. ——— In discretion of court.|—-Ly arts. of 
partnership between three partners, on the death 
of any partner the survivors were entitled to take 
his share at a valuation. One of the partners 
having died, his extrix. brought her action to have 
it declared that the goodwill was to be included in 
the valuation, & to have the value of deceased 
partner’s share in the assets ascertained. A 
decree was made declaring that the goodwill 
must be valued as part of the assets, & directing 
accounts. The chief clerk made his general 
certificate, finding (inter alia) that tow specified 
leascholds belonging to the partnership were of 
no value. Pltf. took out a summons to vary 
the certificate by estimating these Icascholds as 
worth a considerable sum. ‘The suinmons was 
adjourned into ct., & the judge, refused to vary 
certificate, but ordered the costs of both parties 
to be paid out of the estate:—Held: the ct. 
cannot make a successful deft. pay the costs of a 
pitf. who has wholly failed ; but it was within the 
discretion of the ct. to order all costs reasonably 
incurred in ascertaining the fund to be paid out of 
the fund, & an appeal would not lie. 

An order for pee of costs of it [the claim] 
out of the estate is a discretionary order within 
R. S. C., Ord. 55 [now Ord. 65] & is not appcalable 











negligence, the assets will be applied, 
first, in payment of creditors, next, in 
payment of the sum found due to the 
successful party, & lastly, in payment 
of the costs of all partics.—C'HAPMAN vt. 
NEWELL (1891), 14 P. HR. 208.—CAN, 


p. -}~-The rule as to 
costs in an action for a declaration of 
the dissolution of a partnership & for 
an account of the partnership de 

is, that the costs of the action should 
be paid from the commencement out 


of any 
VANBSICKLE 











debts-—Including 
artner- 
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Sect. 13.—Enforcement of rights: Sub-sect. 5, I. (c), 
J. (a) & (0) 1.) 

(BowEN, L.J.).—BUTCHER v. POOLEN (1883), 24 

Ch. D. 273; 52 L. J. Ch. 930; 49 L. T. 573; 32 

W. R. 305, C. A. 

1415. —— On reference of accounts to 
arbitration.] —The ct. does not deal with the 
question of costs where it does not adjudicate upon 
the subject-matter of the suit. Therefore, where, 
upon a motion for an injunction to restrain a 

artner from dealing with the partnership assets, 
it was referred to arbitrators to take the accounts, 
that being the only question at issue, & the result 
was that a certain sum was due to pltf. :—Held: 
the ct. knowing nothing of the merits of the case, 
would make no order against deft. in respect of 
the costs of the arbn. & award.—ANDREWS v. 
Monraan (1854), 24 L. T. O. S. 172; 3 W. R. 145. 

—— —— .]|—See, also, ARBITRATION, Vol. 
II., p. 596, No. 2280. 

1416. When assets insufficient—Costs payable by 
partners in proportion to interests.|—-HAMER v. 
GILES, GILES v. HAMER, No. 1410, ante. 

1417, —— .—Ross v. Wuith, No. 1413, 
ante. 

1418. Action due to negligence or misconduct of 
partner.|—HAMER v. GILES, GILES v. LAMmr, No. 
1410, ante. 

1419. Refusal to account.]—DPAyNE v. 
FELTON (1826), 4 lL. J. O. S. Ch. 175. 

1420. Neglect to account./—In a suit by 
the exors. of deceased partner against a surviving 
partner who was bound under the arts. to pay them 
annually half the profits of the business, the bill 
alleging that no accounts had been rendered, 
though application had been made for some years 
but not alleging, that anything was due from 
deft., & praying for an account & for the winding- 
up of the partnership—deft. having by his answer 
admitted the allegations in the bill & submitted 
to render an account without alleging that nothing 
was due :—Held: deft. must pay the costs up to 
the hearing.—NorTon v. Russel, (1875), L. R. 
19 Eq. 343 ; 23 W. R. 252. 

1421. ——— Fraud alleged by defendant—Misre- 
presentation by plaintiff..\—I1t is a general rule 
that where a deft. has set up charges of fraud 
against pltf., which have failed ; he will be decreed 
to pay the costs of those charges at the hearing. 

But in the case of a bill for partnership accounts, 
where pitf. was living out of the jurisdiction, & 
had been guilty himself of misrepresentation ; & 
where it appeared doubtful whether there were 
any profits recoverable by pltf. at all; the costs 
occasioned by the charges of fraud were not 
separated from the general costs of the suit.— 
WARRIN v. THOMAS (1854), 23 L. T. O. S. 185; 
2 W. RK. 442. 
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1422. Appeal as to costs.|—-BUTCHER v. POOLER, 
No. 1414, ante. 


J. Settled Accounts. 
(a) When Accounts are Deemed to be Settled. 


See, generally, EQuITY, Vol. XX., p. 271, Nos. 
304-309. 

1423. Accounts must be accepted—Mere delivery 
insufficient.|-The mere fact of the delivery of an 
account [by co-partner] without evidence of 
acquiescence, does not afford sufficient legal 
presumption of settlement.—IRvINE v. YOUNG 
(1823), 1 Sim. & St. 3383; 1 L. J. O. S. Ch. 108 ; 
57 H.R. 134. 

1424. —— Sufficiency of plea of plene compu- 
tavit.|—In an action of account, it is not sufficient 
for deft. to plead that he rendered to pitf. a 
reasonable account; that which amounts to a 
plea of plene computavit must be the rendering of 
an account to the satisfaction of pltf., or an account 
which shows an agreed balance between pltf. & 
deft. Consequently, where deft. rendered an 
account, in which he charged himself ag factor 
for the whole & pltf. required him to furnish an 
account, in which he should charge himself as 
factor for one moiety only, & as owner of the other, 
& thus make himself liable to a moiety of the 
losses arising from the sale of the whole :—Held : 
the pleading of such account did not amount to a 
plea of plene computavit, & pltf. was entitled to his 
judgment quod computet—BaxTER v. HOZIER 
(1839), 5 Bing. N. C. 288; 7 Scott, 233; 8 L. J. 
C. P. 169; 182 EB. R. 1115. 
sabi hat ey :—Refd. Cottam v. Partridge (1842), 4 Man. 


1425. -|—Proprietors of a stage coach 
arranged among themsclves that each should horse 
the coach for certain stages, & receive the payments 
& make the requisite disbursements on such stages ; 
& it was the practice that one or more of the 
partners every month made up, & sent round to 
the other partners, a written account frum the 
waybills, showing the receipts & disbursements of 
each proprietor, the share of net profits, if any, 
due to each, & the proprietors by & to whom the 
ascertained shares should be paid: & the pay- 
ments were made accordingly. In assumpsit 
by one partner against another for a _ balance 
so adjusted, & not paid, the partnership still 
continuing, pltf.’s case rested upon a written 
account made out as above, but not stamped :— 
Held: if an action at law would lie at all on a 
settlement of partnership accounts which was not 
a final close of all the partnership transactions, 
still the settlement in question, not appearing to 
have been agreed to by the partners generally, or 
by pltf. & deft., could be binding only as an 
award; & it could not so operate for want of a 








of the partnership assela, unless there 
is some good reason to the contrary ; 
but “partnership assets’? means the 
assets remaining after payment of all 
tho partnership debts, including 
balances duo to nny of the partners.— 
CLARK 0, WILSON (Man.) (1913), 23 
Ww. lL. It. 258 ; 3 Ww. Ww. n. 937 ; 10 
TD. L. R. 360.—CAN. 

q. J—Youna v. BERRY- 
CAN (1825--1897), N. B. Dig. 314.— 








1418 i. Action due to negligence or 


misconduct of riner.J\—GARVEN Tt. 
ALLAN (1842), 3 Gr. 238.— CAN. 
1418 ii. ——.+—-Where an action for 


dissolution of partnership has been 
rendered necessary by the neg 

or misconduct of one of the partners, 
that partner will be ordered to pay the 
costs up to trial so far as they have 


been occasioned by his misconduct; 
but the cost of pabecdaeney. taking the 
accounts must not be borne by that 
partner unless there has been some 
misconduct in relation to the accounts. 
285.—N.Z. 

1419 i. —— Refusal to account.)-— 
HAWKSHAW ¥. PRLTIER (Man.) (1915), 
33 W. L. R. 43.—CAN., 

Yr. Unsatisfactory apo! i by 
both purtners.)—-WHEATLEY v. WHEAT- 
ae (Man.) (1911), 17 W. L. R. 117.— 





t. Delay in filling bill for account.}— 
aeaueer v. ALLAN (1851), 2 Gr. 407.— 


a. AL items of account not proved.}— 
GopxzT v. LEBLANC (1876), R, E. D. 
75.—OAN, 


b. Liability of trustees or assignees of 
bankrupt partner.j]—Where trustees or 
assignees of bkpt. partnere are mado 
particos to a suit for adjusting the 
relations & accounts of the partners, & 
they take active measures in the asser- 
tion of claims made by them, they are 
to be regarded for the purposes of the 
costa of the suit as standing in no 
better position than the partners whom 
they ropresent.—McKay vv. BURKE, 
Mac. 67 —-N.Z. 


« (&)- 


6. Accounts accepted by all peaey 
—EVANS v. HOLMES (Sask.) (1922), 6 
aan R. 55; [1922] 2 W. W. 696.— 


d. Account deemed settled though itema 
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stamp.—CARR v. SMITH (1843), 5 Q. B. 128; Dav. 
& Mer. 192; 1L. T. O. S. 385; 7 Jur. 600; 114 
E. R. 1197. 


Annotations :—Expld. Goodycer v. Simpson (1845), 15 
M. & W. 16 


° -16. Refd. Northampton Gaslight Co. v. Parnell 
(1855), 3 C. L. RR. 409. 


1426. Account deemed settled though one item 
reserved.|—-MCKELLAR v. WALLACE, No. 1429, post. 

1427. Account contrary to partnership deed— 
Insufficient though signed.]|—Where three brothers 
entered into a partnership for seven years, or for 
such further time as the partners might agree 
upon, & at the end of such seven years a general 
account was taken, but nothing was said about 
continuing the partnership, & the general account 
did not include pltf.’s share of the goodwill :— 
Held: although he signed the account he was not 
bound by it as it was not according to the terms of 
the arts., & no mention of the goodwill was made 
in the account.—BaRRow v. BARROW (1872), 27 
L. T. 4381. 

Amount must be precise.|—See Contract, Vol. 
XIT., p. 575, No. 4794. 

Promise to settle on terms of account.|—Scc 
CONTRACT, Vol. XII., p. 577, Nos. 4809, 4810. 

Must be between partners.|—See CONTRACT, 
Vol. XII., p. 582, Nos. 4861, 4863. 


(b) Opening of Settled Accounts. 
i. Grounds for Opening. 

See, generally, EQuity, Vol. XX., pp. 271-277, 
Nos. 310-358. 

1428. Fraud—Account between surviving partner 
& executor.}— A bill was filed by residuary legatees 
against the exor. & the surviving partner of 
testator, for an account of the partnership trans- 
actions. It charged that an unfair valuation 
of the partnership stock had been made by a clerk 
of the surviving partner; & that there was no 
settled account between the deft., or that, if any, 
the same was fraudulent & collusive. Deft., the 
surviving partner, pleaded a settled account 
with the exor. to the whole bill, except such parts 
thereof as were comprised in his answer in support 
of the plea, and by which he denied any fraud or 
collusion whatever :—Held: (1) the plea, being to 
part of the relief & part of the discovery, instead 
of to the whole of the relief & part of the discovery, 
was irregular in point of form, but leave was given 
to amend; (2) deft. was not bound to set forth 
the settled account, or to aver that he had delivered 
up the vouchers to the exor.; (3) though the 
charge of an unfair valuation of the partnership 
stock was not expressly denied by the answer, the 
plea did not, therefore, cover too much, as such a 
valuation might have been admitted consistently 
with a just final account.—DAVIEsS v. DAVIES 
(1837), 2 Keen, 534; 1 Jur. 446; 48 E. R. 733. 


Annotation :-— Generally, Mentd. Ycatman v. Yeatman (1877), 
7 Ch. D. 210, 


1429. Account settled with item reserved.|— 
Accounts of long standing & great complication 
of a mercantile firm at Calcutta, one of the partners 
of whom afterwards acted as agent in England, 
involving charges for agency & partnership 
transactions, were mutually agreed to be investi- 
haa & closed. After long 

iscussion respecting some of 





reserted.}-—S™m vv. SI™M 
I. Ch. R. 310.—IR. 
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1481 f. Mistuke.|— In an action 
against a partner set aside releases 
& open up the accounts :—Held: all 


(1851), 11 


282.—CAN, 


it was necessary to establish was, that 
in the accounts as settled there were 
auch errora & mistakes as would inflict 
material injustice upon pitf. if the 
accounts should be held to be closed.— 
WEsT v. BENJAMIN (1898), 29 8. C. R. 


1431 il, ———.}——JACKSON v. JACK” 
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agreement was come to, the parties agreeing to 
strike the general balance at a given sum reserving 
one item of the account, amounting to a con- 
siderable sum, for future investigation. This 
reserved item was subsequently settled by the 
acceptance of a bill of exchange for a lesser amount, 
as such reserved item, if opened, would have dis- 
arranged the settled general account. The bill of 
exchange was dishonoured, & an action brought 
to recover the amount. A bill was then filed for 
an injunction, for the cancelment of the bill of 
exchange, & that the accounts so settled might be 
opened :—Held: the transaction amounted to 
an adjustment of the general accounts between the 
parties, subject to the reserved item which was 
ultimately settled, & the accounts so settled & 
closed could not, in the absence of fraud, be re- 
opened.—M‘KELLAR v. WALLACE (1853), 8 Moo. 
P. ©. C. 378; 5 Moo. Ind. App. 372; 1 Eq. Rep. 
309; 22 L. T. 0. S. 309; 14 E.R. 144, P. C. 

At ate :—Mentd. Perry v. Attwood (1856), 6 E. & B. 


1430. Alleged concealment of destruction 
of vouchers—Effect of lapse of time.]—-M. was 
a partner with E., deft., in the trade of a wool- 
broker, but becoming embarrassed through private 
speculations in the purchase of Australian shares, 
withdrew all his capital from the firm on the eve of 
his bkpcy. M. died before passing his final 
examination in the bkpcy., & pltf., his widow, 
became his personal representative being also 
residuary legatee of his estate. The bkpcy. was 
superseded, & accounts were rendered between 
pltf. & deft., which accounts pltf. examined. by 
means of skilled referees of her own choosing, 
& with the aid of an expericnced solr., & also 
approved the same, receiving the balance & giving 
a formal receipt for the same. Jourteen years 
after the date of this receipt, she filed her bill to 
have the accounts retaken, alleging a fraudulent 
concealment from her by her referees, with the 
knowledge of deft., of the fact of the destruction 
of all vouchers for the particulars of the account 
some time previously to the investigation of 
accounts which was made by them on her behalf, 
& specifying two erroneous items in the accounts. 
The evidence of error in these iteras was defective : 
—Held: neither the alleged errors in the account, 
nor the alleged fraudulent concealment, being 
clearly made out, the ct. would not suffer the 
settled accounts to be reopened at this distance 
of time.—CUTHBERT v. LEDINBOROUGH (1872), 
21 W. R. 98. . _ 

-]—WSee, also, Equity, Vol. XX., pp. 272, 
273, No. 318-332. 

1431. Mistake.)—-CUTHBERT v. LpDINBOROUGH, 
No. 14380, ante. 

1432. Though account settled by arbitra- 
tion.|—On a general reference, by three partners, 
of all matters in difference to arbn., the arbitrators 
found the partnership capital, on the day of the 
dissolution, to be, in merchandise & good debts, 
of a given amount, including a debt due from A., 
one of the partners, & that there were some 
dubious debts. They then ascertained the amount 
of the debts due from the partnership, & found the 











negotiations & gross value of the stock, which, including the debt 
the charges, an | due from A., they awarded to be divisible between 


SON (N.W.P.) (1907), 5 W. L. R. 512. 
—CAN. 


1431 iii, ——.}--YoRK tv. POWELL 
(1908), 30 WL 4071 2 Alta, 1. Re 


e. Gross negligence.}—-SMITH - vw. 
CROOKS (1852), 3 Gr. 321.--CAN. 
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Sect. 138.—Enforcement of rights: Sub-sect. 5, J. (6) 
1. & ii., & (c), K. & L.; sub-sect. 6.] 


the other partners B. & C. They next found the 
dubious debts to be divisible as received between 
the three partners ; & they awarded that A. should 
give security for the payment of his debt by 
instalments; & directed B. to receive the out- 
standing debts & effects, & to pay all debts owing 
by the partnership, of whch accounts were to be 
stated periodically ; & of the balance of receipts, 
special credit was to be given for A.’s share against 
his debt, & the remainder was to be divided between 
B. & C.; & any balance of payments was to be 
borne in the same proportions. The award was 
acted upon by all parties, but B. subsequently 
received some debts which were omitted in the 
accounts laid before the arbitrators, & on which 
their award proceeded ; & he also received good 
debts to a larger amount than had been estimated 
by the arbitrators. On a bill by A. against his 
co-partners :—Held: he was entitled, notwith- 
standing the reference was of all matters in dif- 
ference, to an account of the good debts received 
beyond the amount estimated by the arbitrators, 
& to an account of the receipts in respect of 
dubious debts; & any over receipt, in respect of 
good debts, ought to follow the directions of the 
award with respect to the dubious debts.— 
SPENCER v. SPENCER (1828), 2 Y. & J. 249; 148 
i. R. 911. 

1433. Account taken by court.|—-Whiere it 
appears clearly upon the accounts taken before 
the master in a suit for the administration of the 
estate of testator, who had been in his lifetime in 
partnership with deft., his ecxor., that an error 
has been committed in the accounts, & in the 
principle upon which they have been taken, the 
ct. will direct the master to review his report after 
the cause has been heard upon further directions, 
provided that error be made apparent to the 
satisfaction of the ct. In such case, the party 
requiring the indulgence must pay all costs. 

The mode in which the exor.’s accounts were 
taken was to separate the exorship. & the partner- 
ship accounts. Deft. being the accounting party 
in both accounts, he had both accounts very much 
under his own control, & might have transferred 
sums from onc to the other as he pleascd. The 
crrors are said to consist in the transfer of sums 
from one account to the other. . .. The ct. will 
correct an crror which clearly appears to have been 
made in the report, even after the decree on further 
direction, taking care that the other party is not 
injured by the mistake of the party complaining 
of his own errors. ... It is quite clear that if 
the exor. is charged with a sum derived from the 
partnership account, that sum should be found 
as an item of discharge in the partnership account. 
It should have been transferred from one account 
to the other. .. . Refer it back to the master 
to inquire whether any errors appear in the mode 
in which the two accounts of the exorship. & the 
partnership have been kept. The first report will 
stand as regular. All the expenses incurred since 
the first report to the present time are to be paid 
by deft., the exor. Both parties are to be at 
liberty to surcharge & falsify (LoRD LyNDHURST). 
——EasuM v. Easum (1847), 9 L. T. O. S. 429, L. C. 

14384. ——.]—SYER v. GLADSTONE (1878), 
cited in 14 Ch. D., p. 885; 44 J. P., p. 734, C. A. 
Annotation :—Refd. Turner v. Turner, Hall v. Turner (1880), 

14 Ch. D. 829. 

1435. One error proved.|—Upon the dis- 
solution of a partnership, & the settlement of all 
accounts between the partners, B., the con- 
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tinuing partner, took some of the debts as good 
debts. One turned out to be bad, the securities 
for it having been fraudulently abstracted by a 
clerk :—Held: B. could not sustain a bill to 
rectify or sct aside the settlement of accounts.— 
LAING v. CAMPBELL (1865), 36 Beav. 3; 55 B. R. 
1057. 
Annotation :—Mentd. City Discount Co. v. M‘Lean (1874), 

43L.J3.C.7P. 344. ; 

1436. On clear & conclusive proof.]|—By 
a clause in arts. of partnership exccuted in 1878 
between two brothers it was provided that on the 
death of either the survivor should pay to the 
exors. of deccased the full share to which they 
should be entitled on the taking of a general 
account in writing of the partnership assets, such 
stock & other assets as shall not consist of money 
to be valued ecither by mutual agreement or 
valuation in the usual way nothing being charged 
for goodwill. One brother diced in 1886, & the 
survivor as sole exor. under his will effected the 
valuation as directed, paid for the share as sur- 
viving partner, & thenceforth carried on the 
business on his own account. In an action 
brought in 1908 by the residuary legatees under 
the will against the surviving partner in effect 
for an account on the footing that there had been 
no opcrative sale & purchase in 1886 by reason of 
the valuation then made not being in manner 
authorised by the clause, & that the business must 
be deemed to have been carried on for the benefit 
of both parties to the suit :—Held: on the true 
construction of the clause there was a binding 
contract of sale & purchase, & the valuation was 
only an incident in carrying out the same. The 
evidence showed that a substantially accurate 
method had been adopted, but even if error had 
been shown cither in the method or the results 
it could not destroy the contract, but would fall 
to be corrected by the ct. on being clearly & 
conclusively proved. The price of goodwill must 
in any event be excluded from the valuation, & 
applts. could not rely exclusively on the dual 
character of deft. which had been imposed upon 
him by thcir own testator.—HORDERN v. HORDERN, 
11910] A. GC. 465; 801. 3. P. 0. 153; 102 L. T 
867; 26 T. 1. R. 524, Pr. C. 
|—See, also, Hquiry, Vol. XX., pp. 274- 
276, Nos. 3383-353. . 

Ignorance.|—Sec Hquiry, Vol. XX., p. 276, 
No. 355. 








ii. Delay in Enforcement of Right. 

1437. Whether right affected—After seven years.} 
—A [partnership] account stated & balanced, & 
no objection made to it in seven years, decreed to 
stand & not to look back.—TILSLEY v. JEVON 
(1673), Cas. temp. Finch, 66; 23 HE. R. 35. 

1438. After twenty-two years—Account of 
subsequent transactions decreed.|—A father & son 
were in partnership together. The son died, & 
the father furnished a statement of the partner- 
ship accounts to the extrix. of the son, which did 
not contain any particular items, & which showed 
some debts due to the partnership to be out- 
standing. No further accounts or information 
were called for, till after the death of the father, 
which took place twenty two years after his 
accounts had been furnished. An investigation 
of the partnership books was then made, & several 
errors in the furnished accounts were stated to 
be found. THe representatives of the son then 
filed a bill to have the partnership accounts taken : 
—Held: they were barred by long acquiescence ; 
but accounts were directed to be taken of the 
debts which were outstanding when the accounts 





Part V.—RELATIONS OF PARTNERS INTER SE. 


were furnished by the father.—Scotr v. MILNE 
(1843), 12 L. J. Ch. 233; 7 Jur. 709, L. C. 

1439. ———.]|—-CUTHBERT v. HDINBOROUGH, No. 
1430, ante. 
Unless fraud proved.|—See Equity, Vol. 
XX., p. 274, No. 342. 
Error due to ignorance.|—See Equity, 
Vol. XX., p. 276, No. 355. 


(c) Right to Surcharge and Falsify. 
See Equity, Vol. XX., p. 277, Nos. 359, 369. 


K. When Action for Payment Lies. 

1440. Settlement of account must be final.]— 
FROMONT v. COUPLAND, No. 67, ante. 

1441. .]|—GREEN v. BEESLEY, No. 2, ante. 

1442. ——.|—Carr v. Smitu, No. 1425, ante. 

1443. -]|—PUBLIC TRUSTEE v. ELDER, No. 
1894, post. 

1444. Separate debt between partners—Agree- 
ment for payment out of partnership funds— 
Whether right of action suspended.|]—-Pltf. & deft. 
being partners, & deft. being indebted to pltf. on 
a separate account, it was agreed between them 
that pltf. should take 24 per cent. interest on his 
separate account for six months, from Mar. 1, 
1827, & 5 per cent. afterwards; that the partner- 
ship accounts should be made up, & the deft.’s 
share of the proceeds go towards the liquidation 
of his separate debt; that pltf. should reccive 
sums due to the firm, discharge partnership debts, 
& apply the balance towards discharging deft.’s 
separate debt; that the partnership might be 
dissolved any Jan. 1 on six months’ notice being 
given, but that in consequence of pltf.’s concessions 
as to interest, it was expected there should be no 
dissolution Jan. 1 next ensuing :—Held: this 
agreement did not suspend pltf.’s right to sue 
deft. for the separate debt due from him to pltf.— 
SIMPSON v. RACKHAM (1831), 7 Bing. 617; 5 Moo. 
& P. 612; 131 E.R. 238. 

1445. On agreement to take share at valuation 
—Before setthement of general account.]—PIitf. 
& deft. had worked a coal pit in partnership till 
it was exhausted, when pltf. said he would join 
in no more coal pits, & deft. said he should work 
another whether pltf. joined him or not. The 
materials & utensils belonging to the mine were 
valued, & each party was to take an article by 
turn, according to that valuation, till the whole 
was divided. The valuation was made, & it was 
subsequently agreed that deft. should take the 
whole at the valuation, & he took possession of 
them. The other partnership debts & credits 
remained unsettled :—Held: this was a trans- 
action so separate & distinct from the general 
accounts, that pltf. might sue for his moiety of 
the value of the materials & utensils before the 
final settlement of the partnership accounts.— 
JACKSON v. STOPHERD (1834), 2 Cr. & M. 361; 
4 Tyr. 330; 3 L. J. Ex. 95; 149 EK. R. 800. 

1446. For balance of prior accounts—Acceptance 
of payment of subsequent balances immaterial.]/— 
Two proprietors of a stage coach, A. & B., dis- 
solveu their partnership in Nov. During their 
partnership, monthly accounts were made up, on 
each of which a balance was struck in favour of A. 
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These balances were never carried forward from 
one account to another. B. had paid A. the 
balance on the Nov. account, which was made up 
to the time of the dissolution :—Held: A. might 
maintain an action for the balances in his favour 
on the Sept. & Oct. accounts.—-BRIERLY v. CRIPPS 
(1836), 7 C. & P. 709, N. P. 

Annotation :—Relfd. Dixon v. Wing (1843), 1 L. T. O. S. 647. 

1447. Money paid to use of co-partner—Plea of 
partnership transaction.|—Assumpsit for money 
paid, for interest, & on an account stated. Plea, 
that at the time of the commencing of this suit, 
& at the time of the accruing of the causes of 
action in the declaration mentioned, pltf. & deft. 
carried on business in co-partnership, & that the 
causes of action arose out of transactions between 
pltf. & deft. as such co-partners; & that, at the 
time of the commencement of the suit, the accounts 
of the partnership were not settled or adjusted, 
or any balance struck between pltf. & deft. :— 
Held: the plea was ill, because it did not show 
that this was a partnership transaction.—WoORRALL 
v. CRAYSON (1836), 1 M. & W. 166; 1 Gale, 375 ; 
Tyr. & Gr. 477; 5 L. J. Ex. 101; 150 E.R. 3981. 
Annotation :—-Mentd. Trott v. Smith (1844), 12 M. & W. 688. 

1448. Bills of exchange-—Payable at different 
periods.]—On a contract by a retiring partner to 
pay a ccrtain sum, by bills due at different periods, 
two only of them having become due before 
action, & to execute a deed of dissolution, pltf. 
was held entitled to recover the whole sum, less 
interest, & a further sum, to be reduced to a 
shilling on his execution of the deed, but not the 
expenses of the deed.—MOoORLEY v. BAKER (1862), 
3 EF. & F. 146, N. 7. 

1449. —— Plea of consideration from partner- 
ship funds.]—-In an action on a bill of exchange a 
plea of partnership between pltf. & deft. is good if 
it shows cither that the bill in respect of which 
the action is brought is a partnership asset, or 
that it was met with moneys which came out of 
the partnership funds. If the plea contains both 
these averments, deft. is entitled to judgment if 
he proves one & fails to prove the other.—WESTON 
v. ABRAHAMS (1869), 20 L. T. 586. 

Security for loan from partnership funds.]— 
Sce BiLts OF EXCHANGE, Vol. VI., p. 130, No. 870. 

Where cause of action arises.)—-See ACTION, 
Vol. I., p. 13, No. 109. 

Account stated.|—Sce Contract, Vol. XII., pp. 
572,576, Nos. 4763, 4769, 4803, 4804. 

Money had & received.|—Sce Contract, Vol. 
XII., pp. 540, 548, Nos. 4490, 4491, 4553. 

Money paid under mistake of fact.]|—Sec M1s- 
TAKE, Vol. XXXYV., p. 153, No. 506. 





L. Right of Retainer of Executor Partner. 
See Executors, Vol. XXIII., p. 378, Nos. 
4477-4479. 


SUB-SECT. 6.—ACTION OTHER THAN FOR 
ACCOUNT. 


Action for debt in account.|—-See Sub-sect. 5, 


-» ante. 
1450. Action for specific performance.] 


PART V. SECT. 13, SUB-SECT. 5.—K. 


2. For balance of prior accounis.)|— 
A., one of two partners, entored in the 
partnership books: ‘‘T have examined 
our books & find them correct, & a 
balance due my co-partner of £288," 
No promise to pay the balance was 
proved by B., the co-partner, & subse- 
quently to that entry tho two partners 


J.—VOL. XXXVI. 


continued the business, & afterwards 
finally settled & dissolved :—Held: 
B. had no right of action against A., 
upon the balance stated in the entry.— 
a ok (1848), 4 U. C. R. 


.& For balance admitted due on 
dissolution.}—When on a dissolution 
one partner has admitted a bulance 


due his co-partner, assumpsit will lie 
although there be no promise to pay.— 
McNIcCOL v. MCEWEN (1834), 3 O. 8S. 
485.——-CAN. 


PART V. SECT. 13, SUB-SECT. 6. 


h. frelusion of partner—Mceasure 
of damages for.}—Where three partners 
enter iuto a contract to perform a 
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Sect. BS nt creemen! of rights: Sub-sects. 6, 7 & | 
-& Bi 


9 


HIBBERT v. Hispert (1807), Collyer on Partner- 
ship, p. 133. 
Anatom :—Distd. Scott v. Rayment (1868), L. R. 7 Eq. 


.|—Specific performance of an agree- 
ment refused the same not having been accepted 
by pltf. in due time, nor any acceptance by him 
ever notified to deft., & pitf. having, after deft. 
had signed the agreement, attempted to vary 
the terms of it, though he ultimately acquiesced 
in deft.’s terms.— THORNBURY v. BEVILL (1842), 
1 Y. & CO. Ch. Cas. 654; 6 Jur. 407; 62 E. R. 1014. 
Annotation :-—Mentd. Aubin v. Holt (1855), 2 K. & J. 66. 

1452. .|—An agreement between two solrs. 
in partnership togethcr, that one of them should 
continue to carry on the business under their 
joint names, & should be entitled to all the profits 
thereof, & should grant to the other partner an 
annuity of £300 during the life of his mother, & 
in the event of his dying in the lifetime of his 
wnother should pay to his widow an annuity of 
£100 during the remainder of his mother’s life, & 
should indemnify him against all liability in respect 
of his name being used, & that the partnership 
should cease on the death of the mother of the 
retiring partner :—Held: the agreement must be 
considered to mean that an annuity was to be 
granted by deed, & the retiring partner was entitled 
to enforce specific performance of such agreement. 
——AUBIN v. HOLT (1855), 2 K. & J. 66; 25 L. J. Ch. 
36; 4 W. R. 112; 69 HK. R. 696. 

-.|—See, further, SPECIFIC PERFORMANCE. 

1453. Demand in nature of unliquidated damages 
—Enforceable in equity.|— Bury v. ALLEN, No. 
1775, post. 

1454. Action for breach of covenant—By con- 
tinuing partners to outgoing partner—Action 
against one—Joint Hability.|—A firm of three dis- 
solved partnership, one of them retiring; &, by 
the deed of dissolution, the two continuing 
partners covenanted for themselves, their hcirs, 
exors. & administrators, that they, or one of them, 
would pay to the outgoing partner certain specified 
sums :—Held: this only constituted a joint 
liability at law, & could not be otherwise construed 
in equity ; & a demurrer to a creditors’ bill filed 
by the outgoing partner against the extrix. of one 
of the covenantors, who died before the other, was 
allowed.— WILMER v. CURREY (1848), 2 De G. & 
Sm. 347; 11 L. T. O. S. 491; 12 Jur. 847; 64 
KH. R. 156. ‘ 
aeraien :—Consd. Beresford v. Browning (1875), 1 Ch. D. 





certain work, as partners, & two of 
them, after the work has been com- 
menced, exclude the third from all 
participation in it, the partner so 
excluded may sustain an action against 
them for auch exclusion, while the work 
is still in progress. The measure of 
damages in such case will be the profits 
that might reasonably be oxpected to 
result from the undertaking.—GRANT 
vy. CREELMAN, 2 Thom. 37.—CAN, 


k. from account die to firm.}— 
An agreement was entered into between 
two creditors of a partucrship concern 
& the exors. of a deceased partuer 
that on the recovery of a certain sum 


as 
debtor in 
HAGARTY v. 
62 D. 
517.—CAN, 





were allowed 


partner should not be given judgment 
creditor against his 
respect of outstanding 
accounts against the 
GOoETz (Sask.) 
L. R. 220; [1921] 3 W. 


m. Agreement to keep books & collect 
debts.}—An action cannot 

tained by ono partner against another, 
on an offer made on arranging for a 
dissolution to pay a certain sum if he 
to keep the books & 
collect the debts.—BuURSEas v. FAan- 
NING (1835), 4 O. S. 188.—CAN. 
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1455. ——— Effect of release.]—In an action by 
applt. against resp. for alleged breaches of certain 
covenants contained in their deed of partnership, 
& for fraud alleged to have been committed by 
deft. in obtaining a deed of dissolution thereof ; 
it appeared that as regards the breaches pltf. had, 
by the deed of dissolution, in consideration of 
deft. having given up the whole of the partnership 
assets to pltf., released deft. from all matters & 
things whatever touching or concerning the joint 
trade, without prejudice nevertheless to the 
covenants & agreements in the said deed of dis- 
solution contained :—Held: as the release could 
not be separated from the rest of the deed of dis- 
solution, & as pltf. had not disaffirmed, & was not 
in a condition to disaffirm or rescind the contract, 
of which the release formed part, the same was 
binding upon him.—UrQuHARY v. MACPHERSON 
(1878), 3 App. Cas. 831, P. C. 

1456. Action for fraud.|—URQUHART v. MACc- 
PHERSON, No. 1455, ante. 

.|—Sce, generally, MISREPRESENTATION & 
, Vol. XXXV., pp. 52 et seg. 


SUB-SECT. 7.—ARBITRATION. 
Nore.—The following page & number references 
are to ARBITRATION, Vol. II. 


What constitutes submission.]—Sce p. 320, 
No. 58. 

Parties to reference.|—Sec p. 326, Nos. 99, 100. 

Construction of submission.|—Sec pp. 332, 337, 
841, 342, Nos. 144, 166, 210-211. 

Ouster of jurisdiction of court.|—See pp. 353, 
354, Nos. 280, 281. 

Stay of proceedings.|—Sec pp. 363, 367, 368, 
369, 373, Nos. 324, 348-351, 356, 386. 

Injunction to restrain arbitration.]|—Sce p. 378, 
No. 414. 

Revocation of agreement to submit.] —- Sec 
p. 386, Nos. 475, 476. . 

Validity of award.|—<Sce pp. 478, 482, 4098, 506, 
Nos. 1227, 1248, 1388, 1463, 1464. 


SuB-sEcr. 8.—RECEIVERS. 
A. In General. 
See, generally, ECEIVERS. 
1457. Effect of appointment—Operates as in- 
Pee eee v. WEST, No. 1496, post. 
1458. Foreign co-partners—Assets at home & 
abroad—Application for receiver of foreign assets— 





(1909), 11 W. L. R. 215.—CAN. 

gq. Right of partners to sue firm.}— 
Partners, however numerous, do not 
in law acquire that quality of a 
separate entity which would enable 
one partner to sue the firm, as a share- 
holder may sue his co0.—BIGKLOW v. 
PowERS (1911), 20 0. W. R. 2453 
nan WwW. ® 186; 25 O. L. R. 28.— 


partner as 
artnershi 


asap, 


be main- 


PART V. SECT. 13, SUB-SECT. 8.—A, 


yr. Property carried by order.}—A 
receiver order in a partnership suit 


: ting c 
of money due the partner it should n. Ae of work by bekes Seu anaes aie the et ike 
be divided; two-thirds to the said ", D onan of partnership.] time the order is made but not money 
creditors, & one-third to the daughter 7" PONAUD, ©, MCKEEN (1396), 28 in the hands of one of the partners 
of the partner. In an action by ee ( - & G.) 329.—CAN, * which on account taken he might be 
another partner :—Held : tf. was o. Action for breach of c subject to hand over to the other 
entitled to the one-third re ed by Placer minin AMERON ers.—MORETON v. HARLEY (1868), 


the exors. for tho benefit of the 
Ce a te vw. SWEENY 
(190 )» 13 B. Cc. R. 117.—CAN, 

1. Outstanding accounts.|—A 


— COULTHARD v. 


0 partnership. |—C 
an (1908), 7 We. R. 686.— 


p. Declaration of interest in quarry.] 
SINCLam (B. C.) 


WwW. & W. 74.—AUS. 
t. Action for dissolution — Sale of 
nssete before trial—When ordered.}— 
circumstances an order may 
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Lis alibi pendens.|—Evans v. PULESTON, [1880] 
W. N. 127, C. A. 

1459. —— Alien enemy—Substratum of business 
gone.|—FELDT v. CHAMBERLAIN (1914), 58 Sol. Jo. 


788. 
-.|—See, generally, ALIENS, Vol. II., 

pp. 153, 154, Nos. 242-248. 
Appointment of controller.]—See 
Ariens, Vol. II., pp. 149, 150, 151, Nos. 216—229. 
Appointment of custodian.]—Sce 
ALIENS, Vol. II., pp. 151, 152, 153, Nos. 230-241. 

Mining partnerships.]|—See M1nzs, Vol. XXXIV., 
pp. 622, 623, 625, Nos. 194, 195, 198-201, 221. 














B. On Whose Application Appointed. 


1460. Retired partner.|—-CoLLENRIDGE v. Cook 
(1837), 1 Jur. 771. 

1461. Dormant partner.])—Ha.e v. Hae, No. 
1507, post. 

1462. Person entitled to an account — Servant 
sharing in profits.]—S., a gencral merchant, entered 
into a contract with K. that in consideration of the 
general services of K. in the business of S. the 
latter would allow him, in addition to a certain 
salary, a certain proportion of the net profits 
on all new business entered into through him. 

Qu.: whether this contract was not a partner- 
ship :—Held: at any rate, K. had acquired a right 
as against S. to an account, & also the appointment 
of a receiver. 

By the agreement pltf. had really become a 
partner with deft., & there was a want of evidence 
to show that, notwithstanding the terms of the 
agreement® there was added any clause or stipula- 
tion that pltf. should not be considered as partner. 
Then, if a partnership had been constituted by 
that agreement, there was nothing whatever 
in the correspondence to show that it was removed 
by the subsequent course of dealing between them. 
Without, therefore, further entcring into that point, 
there was certainly an interest created in plttf., 
by virtue of his stipulated share in the profits, 
to know the amount of those profits, & therefore 
an interest to sce that those things out of which the 
profits arose were properly managed, which in 
itself very much resembles a partnership interest 
(SHADWELL, V.-C.).—KatrscuH v. SCHENCK (1849), 
18 L. J. Ch. 386; 13 L. T. O. S. 543; 13 Jur. 668. 
Annotation -~Apld. Heyhoe v. Burge, Marse v. Burge (1850), 

14L.T. 0.8. 487. 

1463. Solvent partner — Bankruptcy of co- 
partner.|—(1) Two surgeons, in consideration of 
£900 paid by one to the other, entered into 
partnership for seven years. Before the expiration 
of a year & a half the partner who had received 
the £900 became bkpt. On a bill by the solvent 
partner against the bkpt.’s assignee :—Held: 
the consideration for which the £900 had been 
paid having failed, pltf. entitled to an allowance 
of a sum proportionate to the period of the partner- 
ship which remained, with a licn for that amount 
on the partnership assets. 

It is a settled principle, that, if money has been 
paid as the consideration for a contract which 
tails, this ct. will restore to the person who has 
paid the moncy a due proportion of it, having 
regard to the extent to which the consideration 


be made, in an action for the dissolution 
& winding-up of an insolvent partner- 
ship, for the sale of assets by the 
receiver before the trial.—MoLAREN 
CAR (1895), 16 P. R. 552.— 


receiver who is 


ointment.]|}—Tho very 


a. Objects of a 
purpose of appointing 


essence, object 


a receiver is to place the partnershi 

assets under the protection of the ct. 
& to provent any body erage 

the officer of 

from receiving any part of such assets. 
Money due to a partnership cannot be 
egally paid to one of the partners after 
a receiver is appointed.—IRVINE v. 
Hervey (N. S.) (1913), 13 EK. L. R. 
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has failed. ... Here, the equity sought is in 
administering the affairs of this partnership, 
which has come to an untimely end, & therefore 
the greater part of that for which the considcra- 
tion has been paid is gone. . . . But the principle 
applies to a contract for a partnership as much 
as to any other. ... The principle upon which 
the ct. interferes is, that the consideration in respect 
of which the money is paid fails, & is not obtained 
by the person who pays the moncy, in consequence 

of an unforeseen interruption (PARKER, V.-C.). 
The evidence shows, that when L. rectived this 

£900 he was not in flourishing circumstances. His 

bkpcy. is not accounted for as having been 
occasioned by any sudden or unexpected loss, but 
by a progressive course of expenditure beyond the 
amount of his receipts from his practice. Nor 
was his bkpcy. brought about at all at the instance 

of his partner. Pltf. is thought entitled to a 

return of a proportionate part of the premium 

(PARKER, V.-C.). 

(2) Notwithstanding 12 & 13 Vict. c. 106, s. 152, 
a receiver was appointed on the motion of the 
solvent partner.—-‘REELAND v. STANSFELD (1854), 
2 Sm. & G. 479; 2 Hq. Rep. 1181; 23 L. J. Ch. 
923; 18 L. T. O. S. 220; 24 L. T. O.S. 415 16 
Jur. 792; 1 Jur. N.S.8; 2 W. #. 575; 65 i. XR. 
490. 

Annotations :—As to (1) Refd. Mackenna v. Parkes (1866 
15 L. T. 500; Atwood v. Maude (18638), 3 Ch. App. 369. 
1464. .}— HuLMrz v. ROWBOTUAM, 

[1907] W. N. 162. 

1465. Defendant in partnership suit.]|—SarGanr 
v. READ, No. 1516, post. 

1466. Party denying existence of partnership.|]— 
Deft. in an action for dissolution of partnership, 
who does not admit the existence of the partnership, 
but claims to own the whole business, cannot 
move in the action for appointment of a 
receiver.— Harpy v. Harpy (1917), 62 Sol. Jo. 
142. 

1467. Representative of deceased partner.|-— 
MADGWICK v. WIMBLE, No. 960, ane. 

1468. After assignment of interest of de- 
ceased partner.|—The administratrix of deceased 
partner assigned all the interest of that partner 
in the partnership premises unto or in trust for 
the parties entitled to his’ estate :—Held: 
(1) administratrix was entitled to a receiver in 
respect of intestate’s share of the partnership, 
including a renewed Icase. 

(2) As administratrix was still subject to the 
partnership liabilities, she was entitled to institute 
a suit against the surviving partners for the 
purpose of taking the partnership accounts. 
CLEGG v. FISHWICK (1849), 1 Mac. & G. 204; 1 
HY. & Tw. 300; 19 L. J. Ch. 49; 13 Jur. 993; 
41 K. R. 1278; sub nom. GLEGG v. FISHWICcK, 15 
L. T. O. S. 472, L. C. 

Annotations :—Generally, Mentd. Cloments v. Hall (1858), 
27 L. J. Ch. 350, n.; Oceanic Steam Navigation Co. v. 
Sutherberry (1880), 16 Ch. D. 239, n. 

1469. -]—Two partners on the termination 
of their partnership came to an arrangement for 
mutual convenience that a third person should 
collect the outstanding assets; it was acted upon 
for some time, & then one of the partners died :— 
Held: the surviving partner could not repudiate 

















297; 13 D. L. R. 868; 47 N.S. BR. 
316.—CAN. 

the 
© at: PART V. SECT. 18, SUB-SECT. 8.—B. 

b. General creditor—Assignment for 
benefit of creditors by partnera.J— 
Hopson BAY Co. yp. GREEN (1881), 1 
Bb. Cc. Kh. pt. 1, 247.—CAN. 
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the agreement & alone collect the debts, but the 
exors. of deceased partner had a right to have a 
receiver appointed.—Davis v. AMER (1854), 3 
Drew. 64; 61 FE. R. 826. 

Bankruptcy of co-partner.]|—See No. 1464, 
ante. 


C. When Appointment Made. 
(a2) In General. 

See, generally, RECEIVERS. 

1470. On dissolution—No absolute right to 
receiver.|—HARDING v. GLOVER, No. 1499, post. 

1471. ~]—(1) The mere fact of dis- 
solution of a partnership does not give one partner 
an absolute right, as against his co-partners, to 
have a receiver appointed of the partnership 
business ; (2) Arts. of partnership entered into by 
pltf. & deft. provided that all doubts, difficulties, 
or divergencies that might arise between the 
partners during the course of the partnership, or 
at its liquidation or its total or partial dissolution, 
should be resolved & adjusted by friendly arbn. 
The term of the partnership had expired, & it was 
continued at will. Pltf. brought an action for 
dissolution, & moved for the appointment of a 
receiver & manager. Deft. moved for a stay of 
proceedings under Arbitration Act, 1889 (c. 49), 
s. 4:—Held: the ct. had jurisdiction while 
appointing a receiver to stay all proceedings in 
the action except for the purpose of carrying out 
the order for a receiver. 

I make an order referring it to chambers to 
appoint a fit & proper person or persons to be 
receiver & manager or receivers & managers, any 
p rty to be at liberty to propose himself. If 

. [a partner] proposes himself, my opinion is that 
he is a fit & proper person, & that he must give 
security to pltf. I also make an order staying 
all further proceedings, with liberty to apply 
(STIRLING, J.).—PINI v. RONCORONI, [1892] 1 Ch. 
633; 61 1. J. Ch. 218; 66 L. T. 255; 40 W. ht. 
297; 36 Sol. Jo. 254. 

Annotation :—As to (2) Consd. Jack v. Bell (1892), 36 

Sol. Jo. 760. 

1472. Where remedy provided by articles.]— 
Under a bill by some partners in a joint concern 
on behalf of themselves, & the others, three hundred 
in number, for a dissolution, receiver, etc., & an 
account, alleging mismanagement by the manayers, 
the ct. refused to interfere by injunction & the 
se eigen of a receiver, in the first instance, 
until they had tried the means of redress, provided 
by the arts.—-CARLEN v. DRuRY (1812), 1 Ves. & B. 
154; 35 H.R. 61, L. C 
Annotation :—Mentd. Hallictt v. Dowdall (1852), 18 Q. B. 2. 
Arbitration clause.|—See ARBITRATION, 
Vol. II., pp. 363-368, Nos. 324, 328-351. 

1473. Where legality of business in question.]— 
On dissolution of a partnership between two 
sleeping, & one managing partners, nurserymen, 
& bill filed for taking partnership accounts, etc. ; 
un issue was directed to try whether the partner- 
ship deed was usurious or not. <A motion for 
an injunction & a receiver, against the managing 
partner, refused, in consideration of the nature 
of the business.—Fyson v. MILLER (1833), 2 
Ll. J. Ch. 158, L. C. 
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c. On dissolution—No answer to bill 
for dissolution.|—-BARLETT v. STYMEST 
(1868), N. B. Dig. 6418.—CAN. 


hearing of nending action.)—Two pagst- 
ners dissolved. On a bill afterwards 
filod by ono for exclusion, deft. justified 
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1474. Where management given to one partner— 
Manager appointed.]—Tissirs v. PHILLIPS, No. 


9382, ante. 

1475. Under deed of dissolution.]|—(1) On 
the dissolution of a partnership between pltf. & 
deft., it was by deed agreed that the deft. should 
have sole management of the liquidation of the 
firm; that neither of the partners should make 
any claim on the other of them, but deft. should 
pay all debts of the firm, & indemnify pltf. against 
the same & should also pay & account to him 
for the share of any dividends which might be 
received in respect of any debts, after all the firm 
debts had been paid out of the existing assets of 
the firm. Among the assets of the firm was a 
debt due from a firm in Java. A Dutch co. was 
formed for the purpose of taking over the property 
of the Java firm, subject to an arrangement being 
come to with the creditors of that firm to accept 
shares in the co. in payment or part payment of 
their debts. In an action by pltf. against deft. 
for an account of the partnership, & to restrain 
deft. from compromising the claim of the firm 
against the Java firm, the judge, made an order 
appointing deft. recciver, with liberty to com- 
promise the claim in question, upon terms to be 
approved by the judge in chambers :—Held: 
there was no power, express or implied, in the deed 
of dissolution enabling one deft. to enter into the 
arrangement in question, & the ct. could not 
appoint deft. receiver, & give him as such receiver 
greater power than he had under the deed of 
dissolution, without the consent of pltf. 

(2) There is no power in one partner, in the 
absence of special authority from his co-partners or 
evidence of a special course of dealing, to accept 
shares in a co. even though fully paid up in satis- 
faction of a debt due to the firm.—NIEMANN v. 
NIEMANN (1889), 43 Ch. D. 198; 59 L. J. Ch. 220 ; 
62 L. T. 339; 38 W. R. 258, C. A. 

1476. Applicant also defendant in cross-action— 
Relating to partnership.|—-NORTON v. GOVER, 
[1877] W. N. 206. 

1477. Pending reference to arbitration.|—Pitf. 
& three other persons, G., N., & F., all British 
subjects, entered into an agreement, in the Russian 
language & registered in Htussia, to trade in co- 
partnership in Russia, providing (inter alia) that 
the head office of the firm should be in St. Peters- 
burg; & reserving to G. & N. the right to recall 
their capital within a year, &, if not paid within 
a month, the firm was to be wound up; & also 
providing that ‘all disputes, no matter how or 
where they shall arise, shall be referred to the St. 
Petersburg Commercial Ct.,’? whose decision shall 
be final. Pltf. alleged that there was a con- 
temporancous English agreement, but not registered 
in Russia, by which G. & N. agreed to compensate 
pitf. in the event of a dissolution within a year, 
under the powers reserved to them. The two 
partners exercised their right within the year to 
recall their capital, & immediately took steps to 
wind up the partnership in Russia. Pltf. having 
thereupon commenced an action in England, 
alleging that the proceedings of his co-partners, 
defts., were taken without his knowledge & 
sanction, & were invalid & not binding on him, 
& claiming a dissolution of the partnership, relief 
in respect of the English agrecment, the appoint- 





security until the hearing.—STEELE v. 
GROSSMITH (1872), 19 Gr. 141.—CAN, 
e. Partner refusing to perform his 


tho exclusion on the ground of a parol —O) accounts. |— 

agreement, which the other denied, el Ae dgiont ge ute 8 
P : & it was not otherwise proved :—Held : 
d.-——— To protect security tii  pltf. was entitled to a receiver for his 


usiness is carried on jointly, & one 
of the parties refuses to perform hia 
part of the bargain or to render 
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ment of a receiver & other relief, defts. moved a 

stay of proceedings in the action & a reference to 

the St. Petersburg Commercial Ct. :—Held: 

although the ct. had jurisdiction to appoint a 

receiver pending a reference to arbn., it was not 

proper to do so unless a special case was made, as 
the course of liquidation before the tribunal chosen 
by the parties themselves would thereby be inter- 

fered with.—Law v. GARRETT (1878), 8 Ch. D. 

26; 388 L. T.3; 26 W. R. 426, C. A. 

Annotations :-—Apld. Halsey v. Windham, [1882] W. N. 108. 
Consd. Compagnie Du Senegal ». Wood (1883), 53 L. J. Ch. 
166. Mentd. Kirchner v. Grubnar, [1909] 1 Ch. 413; 
The Cap Bianco, [1913] P. 130. 


1478. On ex parte application.|—Hick v. Lock- 
woop, [1883] W. N. 48. 

1479. Where existence of partnership disputed.]— 

‘do not see my way to appoint a receiver. 
partnership is alleged on the one side & denied 
on the other; that is the very question to be tried 
at the hearing (CHARLES, J.).—TUCKER v. PRIOR 
(1887), 31 Sol. Jo. 784. 


(b) Necessity for Dissolution. 
1480. General rule.]|—Smir v. JEYEs, No. 249, 
ante. 


of partnership.|—Motion to appoint a receiver of 
partnership stock & debts in a suit by one against 
the other partners for embezzling. 

The ct. thought that a receiver of the stock 
of a subsisting partnership while the trade is going 
on, could not be appointed ; unless upon the very 
grossest abuse; for it must destroy the trade.—- 
OLIVER v. HAMILTON (1794), 2 Anst. 453; 145 
q. R. 933. 
eee :—Apprvd. Hall v. Hall (1850), 3 Mac. & G. 79. 

1482. Receiver appointed with a view to winding 
up.J|—Although an agreement to refer disputcs 
to arbn. is, generally, no objection to a suit in a 
ct. of equity, yet upon the nature of the subject 
the management of the Opera House, & the anxious 
provision of the parties for arbn., the ct. refused 
upon motion to interfere before they had taken 
that course. The principle upon which a ct. of 
equity interferes between partners by appointing 
a manager, receiver, etc., is merely with a view to 
the relief, by winding up & disposing of the concern, 
& dividing the produce: not to carry iton. The 
ct. therefore would not upon motion appoint a 
manager, etc., of the Opera House, except upon the 
principle, applicable to any other partnership as 
necessary to the relief; a foreclosure; taking 
into consideration also the difficulties from the 
nature of the subject & the contract an anxious 
provision for arbn., &, that one party was by the 
express contract manager.—WATERS v. TAYLOR 
(1808), 15 Ves. 10; 33 E. R. 658, L. C. 

° es . rdt 853), Kay, 
Ante. Reta, a einatc “seit ‘icatelig Filter Syndioae 

Co. v. Cuninghame, [1996] 2 Ch. 34. Mentd. Gourlay v. 

Somerset (1815), 19 Ves. 429. 

1488. Where grounds for dissolution.| — (1) 
The ct. will not, upon motion, appoint a receiver 
of a partnership, unless it appears that pltf. will 
be entitled to a dissolution at the hearing. 

(2) Trifling circumstances of conduct are not 
sufficient to authorise the ct. to award a dissolution. 
It is said that pltf, has made larger advances of 
capital than he was bound to do, & has received 
none of the profits, but that is no ground for a 
dissolution. It is then stated that deft. has 
exchanged carpets for household furniture; that 


| 
1481. Receiver not appointed during subsistence 
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may be a thousand reasons why the ct. should not 

do more than restrain him in future from so doing, 

& more particularly when he states in his answer, 

that he did it because he thought it the best thing 

that could be done. With respect to the books, 
they ought to be kept in the partnership counting 
house; it is sworn that this is the case, but if that 
is not the case, it is no ground for dissolving 
the partnership, or appointing a receiver (LoRD 

ELpoN, C.).—-GOODMAN v. WHITCOMB (1820), 1 

Jac. & W. 589; 37 H.R. 492, L. C. 

Annotations :-—As to (1) Consd. Hall v. Hall (1850), 3 Mac. 
& G. 79. Refd. Roberts v. Eberhardt (1853), Kay, 148 ; 
Baxter v. West (1860), 1 Drow. & Sm. 178. 48 to (2) Consd, 
Hall v. Hall (1850), 3 Mac. & G. 79. Apld. Anderson »v. 
Anderson (1857), 25 Beav. 190. 


1484. .|—CHAPMAN v. BEACH (1820), 1 
Jac. & W. 594; 37 KE. R. 494, L. C 

1485. ———.]—-SMITH v. JEYES, No. 249, ante. 

1486. Where dissolution disputed.}—The Lord 
Chancellor refused, upon motion, to appoint a 
receiver of a partnership, where the question raised 
was, whether the partnership had been dissolved ; 
but directed an issuc to try that fact.—FampBurn 
as eerie (1850), 2 Mac. & G. 144; 42 HK. R. 

sf dae, 

1487. -.|—A partnership existed which had 
rarious branch partnerships & businesses at 
various places, & in the several sub-partnership 
deeds a proviso was inserted that such partnerships 
should be determined by the head partner of the 
general partnership firm upon certain terms, upon 
giving certain notices. The head partner being 
desirous of terminating one of the then subordinate 
partnerships, the proper notices were given. PIltf. 
denied the validity of these notices, & also dis- 
puted the principle upon which the last balance 
sheet of the profits had been taken & made up. 
Ile thereupon filed his bill for an account & for 
a receiver :—Held: until the validity or invalidity 
of these notices was determined at the hearing, 
a receiver would not be appointed, no prospective 
damage to pltf.’s concern in the meantime being 
alleged.—BOWKER v. HENRY (1862), 6 L. T. 438. 

1488. Where dissolution uncertain.|—-BAXTER 
v. West, No. 1496, post. 

Where partnership assets in danger.] — Sce 
Sub-sect. 8, C. (c), post. 

Where partner guilty of misconduct.] — Sce 
Sub-sect. 8, C. (d), post. 

On death of partner.]—Sec Sub-sect. 8, C. (e), 
post. 

Mining partnerships.|—Sec MINEs, Vol. XX XIV., 
p-. 623, No. 201. 














(c) Preservation of Assets. 


1489. Collection of debts—Business continued 
by remaining partners—Estate of deceased partner 
interested.]—-Surviving partner trading on his own 
account with debtors to the partnership. Ordered, 
that an attorncy be appointed to sue for the debts, 
unless the surviving partner would give security 
to answer a moiety of the debts to the adminis- 
tratrix of deceased partner.—Estrwick v. CON- 
NINGSBY (1682), 1 Vern. 118; 23 E. R. 355. 

1490, —— Interest of retired partner.|— 
COLLENRIDGE v. Cook (1837), 1 Jur. 771. 

1491. Costs due to solicitor partner.]|—In 
an action for dissolution of partnership between 
solrs. a receiver was appointed to get in outstanding 
costs due from clients, & the books of the firm were 
placed in his hands. The entries of attendances 








may perhaps be an improper act, but still there | made by R., one of the partners, were not 


accounts, a receiver will be appointed, 
whether the ment for joint 
working constitute a partnership or CAN, 


not.—ROEDDE v. 
PORPIaHING Co. (1894), 4 B.C. R.7 


NEWS-ADVERTISER f. Receiver of salary of partner— 
Government official. "tb a 


}—CANE v. Mao 
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Sect. 13.—Enforcement of rights: Sub-sect. 8, C. (e), 
(d) & (e).] 

sufficiently detailed to enable the receiver to make 
out proper bills. 1%. refused to settle the bills, 
unless remunerated by 5 per cent. on the amount 
thereof. The other partner thereupon took out 
a@ summons for an order that R. should be directed 
to settle the bills within one week :—Held: the 
summons must be refused.— RAY v. FLOWER ELLs 
(1912), 56 Sol. Jo. 724, C. A. 

1492. Restraint of waste.|—The ct. will not 
treat a bill to restrain an acting partner from 
collecting or creating debts & appointing a receiver, 
as if it were in nature of a bill to restrain waste, 
whatever they might do where such partner should 
have been shown to have been guilty of culpable 
conduct or to be insolvent. Nor will they permit 
pitf. in aid of such a motion, to use an affidavit 
made & filed after the coming in of deft.’s answer ; 
though in a case analogous with that of irreparable 
waste, such an affidavit made & filed before answer 
may be used. An application for an injunction, 
& the appointment of a receiver should be made the 
subject of two successive motions.—LAWSON v. 
MorGAN (1815), 1 Price, 303; 145 KE. R. 1410. 

1493. Daily depreciation of assets.) — Barney 
v. Ford, No. 1868, post. 

1494. Rights of partners in question.) — Ex- 
clusion is a sufficient ground for appointing 
a receiver in partnership cases ; but partners may, 
by contract, provide for an exclusion on the 
happening of certain events. 

Upon a motion for a receiver of a partnership, 
the ct. will not determine the questions arising 
between the partners, the only object then being 
to protect the assets until the determination of the 
rights.—BLAKENEY v. DUFAUR (1851), 15 Beav. 
40; 51 EB. R. 451. 

1495. After dissolution by notice—Until sale of 
business.|—After dissolution of a partnership by 
notice pursuant to the arts. the ct. will, until a sale 
of the business as a going concern, appoint a 
receiver & manager for the purpose, in the mean- 
time, of preserving the assets by carrying into 
effect existing contracts & entering into such new 
contracts as are necessary for carrying on the 
business in the ordinary way, but so as not to 
impose, by speculative dealing or otherwise, 
onerous liabilities on the partners.—TAYLOR v. 
NEATE (1888), 39 Ch. D. 588; 57 L. J. Ch. 1044; 
60 L. T. 179; 87 W. R. 190; 4 T. L. RR. 748. 


Annotations :—Refd. Burt, Roulton & Hayward v. Bull, 
ae 1 Q. B. 276; Re David & Matthews, [1899] 1 Ch. 


(d) Misconduct of Partner. 


1496. General rule—-Misconduct a ground for 
appointment—-Before end of partnership term.]— 
(1) The appointment of a receiver operates as an 
injunction, & this ct. will not, on motion, appoint 
a receiver in partnership cases unless it sees its 
way to a decree for a dissolution at the hearing. 
If a partnership is continuing, or may continue, the 
ct. will only decree accounts to be taken. 

(2) The question of a term or no term is one 
proper for the hearing of the cause, but if there be 
misconduct, the ct. can appoint a receiver before 
the end of a partnership term.—BaxTER v. WEST 
(1858), 28 L. J. Ch. 169; 82 L. T. O. S. 155. 


PARTNERSHIP. 





1497. ——— Though dissolution not ordered.] 
—JACK v. BELI (1892), 36 Sol. Jo. 760. 


1498. Receipt of secret benefit—-Detention of 
partnership property.|—-Upon the purchase of a 
steam vessel, it was agreed among the purchasers 
that two of them should be the ship’s husbands, 
& should not be removed except on certain 
grounds specified in the agreement. The ship’s 
husbands thus appointed obtained a charterparty 
for her, & they privately stipulated for a weekly 
payment, by way of commission for themselves, 
in addition to the weekly sum payable by the 
terms of the charterparty. In the month of May 
following, the captain, who was a part owner, 
had a conversation with a clerk of the charterers, 
in which an observation of the latter led him to 
suspect that there was some underhand bargain ; 
but the subsequent part of the conversation 
removed the suspicion. In Oct. he acquired 
correct knowledge of what had been done, &, 
together with the other part owners, except the 
ship’s husbands, gave the ship’s husbands notice 
of dismissal. The ship’s husbands denied the 
right to dismiss them, & they possessed themselves 
of some of the machinery of the ship, which was 
at an engineer’s for repairs. The other part 
owners thereupon filed a bill, & moved for an 
injunction to restrain the ship’s husbands from 
interfering with her sailing by detention of the 
machinery, & for a receiver of the machinery :— 
Held: (1) the application was not too late; &, 
on it appearing that a decree of possession could 
not be obtained in the Ct. of Admiralty, by reason 
of pltfs. being in possession of the hull, or at all 
events could not be obtained in time to enable the 
vessel to fulfil her engagement; (2) the Ct. of 
Ch. had jurisdiction upon motion to appoint a 
receiver of the machinery, & to direct possession 
of it to be delivered to him: & an order was made 
accordingly, the captain [who was a part owner] 
being appointed receiver ad interim.—BRENAN v. 
PRESTON (1852), 2 De G. M. & G. 8138; 1 W. R. 
69, 86; 42 BH. R. 1090, L. JJ. 

1499. Breach of duty—Trading with partnership 
property on own account—After dissolution.]|— 
Receiver not ordered merely on a dissolution of 
partnership. Ordered on breach of the duty of 
a& partner, or of the contract, as by continuing 
trade with joint effects on the separate account.— 
HARDING v. GLOVER (1810), 18 Ves. 281; 34 E.R. 
323, L. C. 

Annotation :—Refd. Pinl v. Roncoroni, [1892] 1 Ch. 633. 

1500. .|—Pending the winding up 
of the business of a partnership, which has become 
dissolved by the death of one of the partners, it 
is a ground for appointing a receiver & manager, 
& for not appointing the surviving partner to that 
office, that the latter has, while carrying on the 
business after his partner’s death, so acted as to 
diminish the value of the assets by transferring to 
a new business to be carried on by himself the 
benefit of the custom & goodwill of the partnership 
business. After the death of one of two partners 
the surviving partner continued to carry on the 
partnership business, & while so doing excluded 
the husband of the daughter & representative of 
deceased partner from the partnership premises, 
took a new shop near the old one, & used his 
influence with the customers of the old business 











oe ae dissolution of a partnership, one ofthe on business on his own account :— 

BART: Pon gta sees Bs perer claimed the greater portion of Held: such proceedings were wrong, 
; he partnership property as own by & entitled the other partner to a 

g. Partner wrongfully claiming to use _— reason of certain misconduct which he recelver.—DOUPE v. STEWART (1867), 


partnership ass ground of co- 
partner's alleged misconduct. }—After the 


charged against pitf., & made use of 
the partnership property in carrying 


13 Gr. 637.——OAN. 
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to divert them to his new business:—Held: a 
receiver & manager of the partnership business 
until sale must be appointed, & the surviving 
partner could not be appointed.—Youna v. 
BUCKETT (1882), 51 L. J. Ch. 504; 46 1. T. 266; 
30 W. R. 511. 

1501. ——— After death of co-partner.)— 
MADGWICK v. WIMBLE, No. 960, ante. 

1502. Application of profits contrary to 
agreement.|——The ct. will entertain a bill to compel 
partners to act according to the provisions of 
instruments into which they have entered, &, 
where it will interfere for that purpose, will take 
care that the decree shall not be defeated by any 
thing done in the meantime. Thus, where in 
1812, the then proprietors of Covent Garden 
theatre executed a deed, by which they covenanted 
& agreed that the profits of the theatre should be 
exclusively appropriated to particular purposes, 
& that the treasurer for the time being should be 
irrevocably directed so to apply the profits, & 
in 1822, parties then entitled, under the former 
proprietors, to scven eighths of the theatre, 
entered into an agreement, which provided in 
Some respects for a different application of the 
profits, & otherwise affected the rights of a party 
interested in the remaining eighth, who was not 
consulted on the subject, the ct., upon a bill filed 
by that party, for the specific performance of the 
covenants & agreements contained in the deed of 
1812, appointed a receiver. 

I call that the act of all, which is the act of the 
majority, provided all are consulted & the majority 
are acting bond fide, meeting, not for the purpose 
of negativing what anyone may have to offer, 
but for the purpose of negativing what, when they 
are met together, they may, after due consideration, 
think proper to negative (Lorp ELpoN, C.).— 
ConsT v. Harris (1824), Turn. & R. 496; 37 B. R. 
1191, L. C. 

Annotations :—Consd. Hall v. Hall (1850), 3 Mac. & G. 79; 


Wall v. London & Northern Assets Corpn. (1898), 2 Ch. 
469. Refd. G. W. Ry. v. Rushout (1852), 5 De G. & Sm. 
200; Re Vale of Neath & South Wales Brewery Joint 
Stock Co., Lawe’s Case (1852), 1 De G. M. & G. 421; 
Simpson v. Westminster Palace Hotel Co. (1860), 2 De G. 
F. & J. 141; Steuart v. Gladstone (1878), 38 L. T. 557. 
Mentd. Hamp v. Robinson (1865), 3 De G. J. & Sm. 97; 
Bruner v. Moore, [1904] 1 Ch. 305; Morrell v. Studd & 
Millington, [1913] 2 Ch. 648. 


1503. Violation of articles—Though dis- 
solution not prayed.|—FAIRTHORNE v. WESTON, 
No. 1808, ante. 

| 











1504. In an action between 
partners, tho writ filed in which claimed an 
injunction to restrain deft. from drawing out of 
the partnership funds more than the amount 
stipulated in the arts. by way of subsistence money, 
a receiver, & an account, but did not claim a dis- 
solution of the partnership :—Held: the ct. could 
appoint a receiver, not being also a manager of 
the partnership business, although a dissolution 
was not claimed.—MEDWIN v. DITCHAM (1882), 
47 L. T. 250. 

1505. Mismanagement.]— Motion for the appoint- 
ment of a receiver upon a mtgee. of mines who 
had become a partner by purchasing shares in 
them, upon the ground of mismanagement, & 
excluding the mtgor. from interference, refused ; 
the parties having regulated their rights by sub- 
sequent agreement & the mtgeo. not admitting 
that his mtge. was satisfied. The rights & duties 
of a person in that situation not to be governed 
solely by principles applicable to one who stands 
simply in the character of a mtgee. or partner. 
Mtgee. in possession of mines not bound to expend 
more than a prudent owrer. If he can be deprived 
of the possession on the ground of mismanagement, 
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it must be of a clear & specifled nature.—Rowe 
v. Woop (1822), 2 Jac. & W. 553; 37 H.R. 740, 
L 


1506. Exclusion of partner—Against unsatisfied 
mortgagee.|—ROwE v. Woon, No. 1505, ante. 

1507. ——— Denial of rights to share in partner- 
ship.]|—(1) A receiver of a partnership granted in a 
case where no misconduct in management was 
alleged, on the ground that deft. insisted on a legal 
objection as destroying all right of his partner to 
a share in the partnership. 

(2) Receiver of a brewery granted on the applica- 
tion of a spiritual person who was a dormant 
partner therein.—HALE v. HALE (1841), 4 Beav. 
369; 49 EK. R. 382. 

Annotation :-— Generally, Mentd, Re London & Eastern Bank- 
Ing Corpn. (1859), 1 De G. F. & J. 17. 

1508. — Where no express consent.) — 
BLAKENEY v. Duraur, No. 1494, ante. 

1509. .}—FAIRTHORNE v. WESTON, No. 1308, 
ante. 

1510. ——-.]—-Naisu v. Opy (1897), 41 Sol. Jo. 
726. 

1511. Delay in winding up.]—A., B., & C. jointly 
undertook to execute some railway contracts. 
There was no decd of partnership, but A. had a 
letter of attorney from B. & C. authorising him 
to receive moneys & grant discharges. When the 
works had been completed but before the period 
of the obligation of the railway contractors to 
maintain the works in repair had expired C. died. 
At that time a large sum for extra work was due 
to the joint adventurers, which was the subject 
of a reference to the railway co.’s engineer. ne 
year after C.’s death, the reference still pending, 
C.’s exor. presented a petition to the ct. alleging 
undue delay, & praying for the appointment of a 
receiver :—eld: the circumstances did not 
warrant the interference of the ct., & the petition 
dismissed with costs.—CoLLIns v. YOUNG (1853), 
21L. T.0.8. 25; 1 W. R. 538, HW. LL. 

1512. Sufficiency to sustain interlocutory applica- 
tion—Faillure to co-operate in management.|— 
Two persons carried on business in partnership 
as attorneys & solrs. without arts. The partners 
not agreeing, one served the other with a notice 
of immediate dissolution, & erased his name from 
the doors, & excluded him from the offices. The 
ct. restrained all such proceedings pending the 
winding up of the concern, & granted a receiver. 
The same two persons were tenants in common of 
a coal mine, the expenses of working which were 
paid out of the profits of the law partnership. 
The same partner excluded from the other business 
filed a bill for an account, & a receiver, & a manager 
of the mine; but the ct. refused to grant the 
receiver, the other partner not obstructing pltf., 
& the bill not praying a dissolution.— ROBERTS v. 
EBERHARDT (1858), Kay, 148; 2 Hq. Rep. 780; 
23 L. J. Ch. 201; 22 L. 1.0.89. 253; 2 W. RR. 125 ; 
69 H. R. 63. 

Annotations :—Distd. Marsden v. Kaye a ), 30 L. T. 0. S. 
197. Refd. Medwin v. Ditcham (1882), 47 L. T. 250 
1513. Prevention of conduct of business, |— 

ROBERTS v. EBERHARDT, No. 1512, ante. 











(e) Death of Partner. 


1514. Death of both partners.)—-In a causo for 
an account of a partnership, both partners being 
dead, a receiver shall be appointed: secus in 
the case of a surviving partner.—PHILIPS v. 
oo (1787), 2 Bro. C., C. 272; 29 H. R. 
1515. Death of one partner.]-—-PHILIPS 24, 
ATKINSON, No. 1514, . 
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Sect. 13.—Enforcement of rights: Sub-sect. 8, D., 
£. (a), (6) & (c), F. (a).] 


D. Who may be Appointed. 


1516. Whether partner may be appointed — 
When for benefit of business.|—-Under R. S. C., 
Ord. 52, r. 4, deft. in an action may, before judg- 
ment, apply for an injunction & a receiver. 

I cannot help seeing that allowing the senior 
pltf. to be receiver will not seriously affect the 
position of the deft. as regards that point. On 
the other hand, if I deprive pltf. of the opportunity 
of being receiver, I might inflict most serious injury 
on the business. Jt has been verified by affidavit, 
& it is a fact so well known that I might almost 
take judicial notice of it, that brokers in this 
class of business cannot carry on the business at 
all without pledging their personal credit to their 
bankers. You cannot get an indifferent person 
as receiver to take such an oncrous duty upon 
himself. The only person willing to undertake 
it would be, no doubt, a person largely interested 
in the success of the business, which senior pltf. 
is, I think ; therefore, there are in this case sufficient 
grounds for making an exception to the general 
rule, & I shall give senior pltf. liberty to propose 
himself as receiver (JESSEL, M.R.).—SARGANT v. 
READ (1876), 1 Ch. D. 600; 2 Char. Pr. Cas. 81 ; 
45 L. J. Ch. 206. 

Annotations :—Mentd. Re Lloyd, Allen v. Lloyd (1879), 
12 Ch. D. 447; Taylor v. Neate (1888), 39 Ch. D. 538: 
Carter v. Fey, [1894] 2 Ch. 541; Burt, Boulton & Hayward 
ee 1 Q. B. 276; Collison v. Warren, [1901] 
1517. ——— Fit & proper person.] — PINI v. 

RONCORONI, No. 1471, ante. 

1518. Solvent partner.|—Solvent partner 
appointed receiver without salary of the partner- 
ship property. 

1 think this is a case in which the solvent partner 
should be enabled to deal solely with the partner- 
ship property, & the petitioner shall be appointed 
receiver of the property without a salary ; & that 
it shall be referred to one of the masters in Chancery 
to settle & approve of the proper security to be 
taken from petitioner for the due execution of his 
office as receiver, & that pctitioner shall give such 
security when so approved of & settled (LEaAcnH, 
V.-C.).—le UPPERTON, Ex p. STOVELD (1823), 


1G1. & J. 303. 

—.|—Arts. of partnership provided 
that the partnership should continue for fourteen 
years from Jan. 1, 1891; that if any partner should 
die or become bkpt., he should be deemed to have 
ceased to be a partner on the date of such death 
or bkpcy., & his share in the capital should remain 
as a loan to the surviving or continuing partners 
or partner during the residue of the term of fourteen 
years, or during such shorter period as they should 
carry on the business, either alone or in partnership 
with others, bearing interest at 5 per cent. & the 
payment of the said loan with interest should be 
secured by the joint & several bond, or the bond 
or covenant of the surviving or continuing partners 
or partner. The partnership firm consisted of a 
father & his three sons, of whom deft. was the 
youngest. The whole of the capital was provided 
by the father. In June, 1892, the father & the 
two elder sons became bkpt., & the trustees in their 
bkpcy. brought an action against deft. for a declara- 
tion that the provisions of the arts. under which 





PART V. SECT. 13, SUB-SECT. 8.—D. 


h. Whether pera may be anpointed 
—Reference to master.}—HEWITT v. 


k. —— Dissolution — Erclusion.| — 


Where a dissolution of 
has taken place, & one of the partners 
has improperly excluded the other 
partner from the management of the 
artnership affairs, the rule of the ct. 
8 to appoint an independent person 
receiver, & not one of the partners.— 


PARTNERSHIP. 


deft. claimed to retain as a loan the respective 
shares of bkpts. in the capital of the partnership 
were void as against creditors of bkpts., & moved 
for the appointment of a receiver & manager of the 
partnership business. Deft claimed the right, as 
solvent partner, to be appointed receiver & 
manager :—Held: deft. was entitled to be 
appointed receiver & manager; but that he must 
give security, pass his accounts, furnish pltfs. 
with proper accounts, allow them all reasonable 
access to the books, & pay the balances in his hands, 
as & when they reached a certain amount to be 
agreed upon, into ct., or into a joint banking 
account of pltfs. & himself.—CoLLIns v. BARKER, 
[1893] 1 Ch. 578; 62 L. J. Ch. 316; 68 L. T. 572 ; 
41 W. R. 442; 9 T. L. R. 167; 37 Sol. Jo. 198 ; 
3 R. 237. 

1520. Captain of ship.] — BRENAN v. 
PRESTON, No. 1498, ante. 

1521. Retired partner—When liable for 
partnership debts.|—-A retired partner, who had 
advanced all the capital, & was liable for the 
partnership debts, appointed - receiver of the 
partnership assets on his own application.— 
HOFFMAN v. DUNCAN (1853), 18 Jur. 69. 

1522. When guilty of misconduct—Transfer 
of goodwill to own business.|— Young v. BUCKETT, 
No. 1500, ante. 

1523. Mismanagement of business.]— 
JACK v. BELL (1892), 36 Sol. Jo. 760. 

1524. Nominee of partners—Though prior order 
for master to appoint.|—-On the application of all 
the parties to a cause, the ct. made an crder 
appointing at once a party named by them to be 
receiver of the partnership estate & effects, the 
absolute property of the parties to the cause, 
without requiring him to give any other than his 
own personal security, notwithstanding a previous 
order made in the cause directing a reference to 
the master in the usual form to appoint a receiver 
of the partnership estate & effects.—MANNERS v. 
FURZE (1847), 11 Beav. 80; 17 L. J. Ch. 70; 10 
L. T. O. S. 362; 12 Jur. 129; 50 HE. R. 727. 
Annotation :—Mentd. Tylee v. Tylee (1853), 17 Beav. 583. 

















1525. ——— Two persons nominated—Joint re- 
ceivership.|—CooMBER v. ATKINS (1895), 39 
Sol. Jo. 793. 


1526. Whether security required—From partner.] 
—Re UPPERTON, Hx p. STOVELD, No. 1518, ante. 


1527, ——-——-.]—Pn1 v. Roncoronl, No. 1471, 
ante. 

1528, ——-———.]—-CoLLINs v. BARKER, No. 1519, 
ante. 

1529. From nominee of partners.] — 





MANNERS v. FuRZE, No. 1524, ante. 


Ei. Rights and Liabilities of Receiver. 
(a) In General. 

See, generally, RECEIVERS. 

1530. Position of receiver—-When appointed by 
court—Officer of the court.|—DAvy v. SCARTH, 
No. 1538, post. 

1531. ———.]—In an action for dis- 
solution of partnership a receiver & manager was, 
by a consent order, appointed to carry on the 
partnership business with a view to its sale as a 
going concern. In carrying on the business the 
receiver & manager made payments which the 
assets were insufficient to satisfy in full & claimed 
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artnership> REDWoOD wv. REDWoOD (1908), 


N. Z. ls. R. 260.—N.Z. 
PART V. SECT. 18, SUB-SECT. 8.— 
E. (a). 


1. Right to possession of partnership 
property—Property having passed prior 
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to be indemnified by the partners pers i 
respect of the balance due to him —H mage fer 
receiver was an officer of the ct. & could only look 
to the assets under the control of the ct. for his 
j ndemnity 3 (2) therefore, he was not entitled to 
be indemnified by the partners personally, & the 
fact that the order appointing him was made by 
consent of the partners did not put him in any 
better position as against them.—Bornm 4. 
GooDALL, [1911] 1 Ch. 155; 80 L. J. Ch. 86; 103 
L. T. 717; 27 T. L. R. 106; 55 Sol. Jo. 108. 

1532. Power to enter. into new contracts.|— 
TAYLOR v. NEATE, No. 1495, ante. 

15338. Power to accept shares in company—iIn 
satisfaction of debt to partnership—Jurisdiction of 
ure to confer.]|—NIEMANN v. NIEMANN, No. 1475, 
ante. 

1584. Right to indemnity—Not against partners 
personally—-Though appointed by consent order.]— 
BOEHM v. GOODALL, No. 1531, ante. 

1535. Representation in legal proceedings— 
Whether applicant’s solicitors competent—Where 
interests conflicting.] — A receiver of assets 
appointed on the application of pltf. in a partnership 
action cannot be represented by pltf.’s solrs. in 
matters in which his interests as such receiver 
conflict with pltf.’s interests—BLOOMER  v. 
CURRIE (1907), 51 Sol. Jo. 277. 

Alien enemy partnership.|—See AriENs, Vol. 
II., p. 154, No. 247. 

Receivers of companies.]—See CoMpaNiEs, Vol. 
X., pp. 800-804, Nos. 5065-5099. 

Unauthorised payments by receiver—Whether 
acknowledgment to defeat Statute of Limitations.]— 
me as oF Actions, Vol. XX XII., p. 398, 

o. 775. 


(6) Remuneration. 
See, generally, RECEIVERS. 


1586. Receiver appointed by court—Discharge by 
order of judge in bankruptcy—Remuneration 
assessed by  registrar.] — (1) When receivers, 
appointed in an action for dissolution of partner- 
ship, are discharged by order of the judge in bkpcy., 
their office is to determine from the date of the 
order by which they are discharged. 

(2) The remuneration of such receivers shall be 
assessed by the registrar.—Re PARKER & PARKER, 
Ex p. OFFICIAL RECEIVER (1884), 1 Morr. 39. 

1537. ——— Without salary—Right to remunera- 
tion for personal work—Though outside duties of 
receiver.]|— HARRIS v. SLEEP, No. 939, ante. 

1538. Right to remuneration out of funds 
held as receiver—Though indebted to partnership.| 
—A. partner who is appointed receiver of the 
partnership assets by the ct. on the usual terms, is 
entitled to be paid his remuneration & costs as 
receiver out of the funds in his hands as receiver, 
although as a partner he is indebted to the partner- 
ship & is unable to pay what he owes. 

Although he (deft.] was a partner, he is also an 
officer of the ct. appointed for the convenience of 
both parties & on the terms that he should do 
certain work & be paid remuneration therefor. 
-.. I think he is entitled to have the remunera- 
tion, irrespective of his debt to the partnership 
(FARWELL, J.).—-DAVY v. SCARTH, [1906] 1 Ch. 
55; 75 L. J. Ch. 22; 54 W. R. 155. 

1539. Receiver appointed by parties—Right to 
quantum meruit—Ordinary scale not applicable. ]— 
A receiver & manager appointed by quondam 





to appointment.)}—CAMPRELL v. LEPAN 
(1871), 21 C. P. 363.—CAN, 

m. Management of business—Degree. 
of care to be exercised.J}—PLIASON Uv. 


DuNCAN (1905), 36 S. C. R. 647.— 
CAN. 
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their business is, in the absence 

. entitled to a quantum 

eruil, @& not to remuneration according to the 

scale laid down for official receivers, nor under the 

per cent. rule, which no longer exists.—Pnrion 
v. BAGSTER (1887), 57 L. T. 760 ; 4T. L. R. 32. 


(c) In regard to J udgment Creditors. 


1540. Right of creditor to charging order—On 
moneys coming to receiver.}—After judgment had 


been pronounced in a Ch. action for dissolution of 


a partnership, & a receiver had been appointed, 
a creditor obtained judgment in the Q. B. Div. 
against the firm for the amount of his debt & costs. 
On an application in the Ch. action by judgment 
creditor an order was made giving him a charge 
for his debt & costs on all the partnership moncys 
come or coming to the receiver; he, creditor, 
undertaking to deal with the charge according to 
the order of the ct.: the intention of the ct. 
being to preserve to him all the rights he would 
have had if he had issued execution & the sheriff 
had seized & sold the assets on the day the applica- 
tion was made.—KEWNEY v. ATYTRILL (1886), 34 
Ch. D. 345; 56 L. J. Ch. 448; 55 L. T. 805; 35 
W. R. 191. 


Annotations :—Consd. Ridd v. Thorne, [1902] 2 Ch. 344. 
Refd. Brand v. Sandground (1901), 85 l.. I. 517. Mentd. 
Willis v. Cooper, Slattery v. Coopor, Willis v. Cooper (1900), 
44 Sol. Jo. 698. 

Where 


1541. firm reconstituted—Other 
claims arising previously.,—ARMSTRONG v. PARIS 
(1888), 4 T. L. R. 247. 

1542. Action against firm—-Without know- 
ledge of appointment of receiver.|—-BRAND v. 
SANDGROUND, No. 813, ante. 

1543. -—-- Operation of order.]|—-In a partner- 
ship action where a receiver had been appointed, 
a judgment creditor of the partnership firm obtained 
an order, following Kewney v. Attrill, No. 1540, 
ante, giving him a charge for his debt & costs upon 
the asscts in or to come. into the hands of the 
receiver, creditor undertaking to deal with the 
charge according to the order of the ct. Upon 
an application by the solr. of the pltf. in the action 
for a charging order for his costs under Solrs. 
Act, 1860 (c. 127), s. 28, in priority to judgment 
creditor :—Held: the solr. was entitled to succced. 

Semble: an order in the form of Kewney v. 
Altrill, No. 1540, ante, only operates as a charge 
as among creditors of the partnership themselves, 
or as against the several] partners of the firm.— 
Ripp v. THORNE, [1902] 2 Ch. 344; 71 L. J. Ch. 
624; 86 L. T. 655; 50 W. R. 542; 46 Sol. Jo. 
514. 

1544. Priority of solicitor’s lien for costs.]— 
Ripp v. THORNE, No. 1543, ante. 

1545. Right of creditor to order for payment— 
Where all partners bankrupt.] — MITCHELL v. 
WEISE, Kx p. FRIEDHEIM, [1892] W. N. 139. 











F’. Interference with Receiver. 
(a) In General. 

See, generally, RECEIVERS. 

1546. Contempt of court—Liability for costs of 
motion.|—Partnership assets were in the possession 
of a receiver appointed by the ct., of which an 
execution creditor had distinct notice. <A seizure 
of the property on the part of the execution creditor 
& of the sheriff, was held to be contempt, & the 
ct. ordered them to pay the costs of it & of a motion 


booksa—To0 whom right § eztends.}-— 
DESAULNIER 1? JOHNSTON (Man ) 
(1910), 15 W. lL. HR. 205.—CAN. 


n. Right to inspection of partnership 
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Sect. 13.—Enforcement of rights: Sub-scet. 8, F’. (a) 
& (b), & G.; sub-sect. 9, A. (a), (b) %., W., V1. 
W., 
to commit.—LANE v. STERNE (1862), 3 Giff. 629 ; 
9 Jur. N.S. 320; 10 W. R. 555; 66 E. R. 559. 
aos Toatentd. Martin v. L. C. & D. Ry. (1866), 35 


1547. 
W. N. 232. 

1548. —_—.]—TJELMoRE v. SmituH (2), No. 1555, 
post. 

1549. ——-.]—Kina v. Dopson, No. 1557, post. 

1550. Injunction to restrain a databases eg 
brothers carried on a business in partnership for 
some years, when the business began to fail, & one 
brother brought an action for dissolution of the 
partnership against the other to whose mismanage- 
ment he attributed the failure. Pltfi. obtained an 
order appointing a receiver & manager of the 
business, who dismissed deft. from the manage- 
ment, & afterwards an order was made for the 
dissolution of the partnership, the taking of the 
partnership accounts, & the realisation of the 
partnership cffects. Deft sct up & managed 
a rival business under a similar name, which 
he alleged belonged to his sons as partners, 
& fcr which his wife & her sisters advanced the 
capital. On a motion by pltf. for an injunction 
to restrain deft. from interfering with the manage- 
ment of the old business by the receiver & manager, 
it was proved that deft. had spread rumours to the 
effect that the old business would shortly be closed 
& sold by auction, & had induced some of the 
employees of the old business to leave, after giving 
due notice, & to enter the employment of the new 
business, & also had attempted to obtain from the 
landlord the tenancy of a field which had long been 
in the occupation of the old partnership, & used 
in the old business:—Held: (1) any act cal- 
culated to injure property under the control of the 
receiver & manager was an interference with the 
management of the receiver & manager, whom 
the ct. was bound to protect; (2) & an injunction 
was granted restraining deft. from interfering with 
the management of the receiver & manager.— 
Dixon v. Dixon, [1904] 1 Ch. 161; 73 Ll. J. Ch. 
103; 89 L. 'T. 272. 





—-——.]—MITCHELL v. CONDY, [1873] 


(6) What Amounts to Interference. 

See, generally, RECKIVERS. 

1551. Any act calculated to destroy value of 
business.}—DIxon v. Drxon, No. 1550, ante. 

1552. Seizure of assets by creditor.]|—-LANE v. 
STERNE, No. 1546, ante. 

1553. Before appointment of receiver — 
Though after nomination.]—After the institution 
of a suit seeking dissolution of a partnership & 
appointment of a receiver, an action was brought 
against the partnership firm & a judgment 
recovered. Before the receiver was actually ap- 
pointed, but after he had been nominated, a writ 
of fi. fa. was issued upon the judgment, under which 
the sheriff took possession of certain partnership 
property, & refused to give up possession thereof 
after the appointment of the receiver. Upon 
motion to commit the sheriff for contempt of 
ct. :—Held: there was no contempt.—DEFRIES 
v. CREED (1865), 6 New Rep. 17; 34 L. J. Ch. 607 ; 
12 L. T. 262 ; 11 Jur. N. 8. 360; 18 W. R. 632. 
aon >—Refd. Edwards v. Edlwards (1876), 45 L. J. Ch. 





temp 
0. Disobedience to order.)-—An injune- 
tion having been Bilbpar de to seo 


the deft. from collecting 

of a Pereverentps & he being in con- 
for not answering, the ct. made 

an order authorising pltf. to collect 

them, the order providing an indemnity 


PARTNERSHIP. 


1554. Prior publication of receiver’s report.|— 
MircHery, v. Conpy, [1873] W. N. 232. 
1555. Libel on business.|—A libel on the busi- 
ness carried on by a receiver & manager appointed 
by the ct. is a contempt of ct. & may be punished 
by committal of the offender.—HELMORE v. 
Smiru (2) (1856), 35 Ch. D. 449; 56 L. J. Ch. 145; 
56 L. T. 72; 35 W. R. 157; 3 T. L. R. edge 
notations :— - v. Harris (1 » 
AO WR son hola Peet OOupson (911), 56 Sol. Jo. 
51. Mentd. Re Evelyn, Hz p. General Public Works & 
Asscts Co., [1894] 2 Q. B. 302; Robb v. Green, [1895] 
2Q. B.1; R. v. Davies, [1906] 1 K. B. 32; R. v. Daily 
Mail, Hx p. Farnsworth (1921), 90 lL. J. K. B. 871. 
1556. Inducing employees to leave.) — DIxoNn 
v. DIXON, No. 1550, ante. | ; 
1557. Competing in business.|—When a receiver 
& manager of a partnership business has been 
appointed, a partner who starts 4 competing 
business in such a manner as to be likely to injure 
the original business, e.g., by issuing circulars that 
the original business is no longer carried on, 
may be punished by committal for contempt of 
ct.—KING v. Dopson (1911), 56 Sol. Jo. 51. 


G. Discharge of Receiver. 

See, generally, RECEIVERS. 

1558. Grounds for discharge—Misconduct of 
receiver.|—MITCHELL v. CoNDY, [1873] W. N. 232. 

1559. Discharge by order of judge in bankruptcy 
—Date of determination of office.|—Jte PARKER 
& Parker, Ex p. OFFICIAL RECEIVER, No. 1536, 
ante, ° 


SUB-SECT. 9.—INJUNCTION. 
A. Ina Going Concern. 
(a) In General. 


INJUNCTION, Vol. 


See, generally, XXVIIL., 
pp. 361 et seq. 

1560. Partner seeking injunction must be able 
to perform partnership contract.|—-Two persons 
having agreed to work a coach from Bristol to 
London, one providing horses for a part of the 
road, & the other for the remainder, & in conse- 
quence of the horses of one having been taken in 
execution, the other having provided horses for 
that part which had been undertaken by the first, 
& claiming the whole profits of the journey ; the 
ct. refused an injunction against continuing to 
provide horses. 

I cannot restrain deft. unless I have the means 
of assuring him that he shall find pltfs.’ horses 
ready. Ishould . .. issue the injunction on the 
supposition that pltf. would do that which he has 
not done & which it seems he is not at present 
in a condition to do (LORD ELDON, C.).—SMITH v. 
FrRomMontT (1818), 2 Swan. 330; 1 Wils. Ch. 472 ; 
386 EH. R. 642, L. C. 


Annotations :-—Mentd. Keppel v. Bailey (1834), 2 My. & K. 
517; Lumley v. Wagner (1852), 1 De G. M. & G. 604. 


1561. Plaintiff must be partner—Not servant of 
firm.|—WaALEER v. HirscuH, No. 80, ante. 

Suspension of injunction pending appeal.|— 
See INJUNCTION, Vol. XXVIII., p. 517, No. 1224. 


(6) In respect of What Matters. 
i. Use of Firm Name. 
1562. Abuse or misapplication.]—(1) The ct. 
will not, on the application of one partner, restrain 
another from using the partnership property, or 





the asseta to deft., & that pitf. should bring into 
ct. the sums received when they should 
amount to £50.—O’BRIEN v. ~ 


(1871), 5 I. R. Eq. 51.—IR. 
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name, unless a case of misapplication or abuse is 
made out against him. 

(2) Neither will it restrain a partner in a patent 
from publishing a book containing an account of 
the invention.— HAWKINS v. BLACHFORD (1823), 
1L. J. O. 8. Ch. 142. 

1563. For purposes of other business.|}—ENc- 
LAND v. CURLING, No. 250, ante. 

1564. ——-.]—Aas v. BENHAM, No. 918, ante. 


ii. Heclusion of Partner from Partnership 
Business. 

1565. Injunction granted.|—If A. obtains a 
patent, & enters into an agreement with B., the 
effect of which is to make B. a partner in the patent, 
B. is entitled, not merely to share in the profits, 
but to interfere in the management of it; & if, 
upon a bill being filed, A. insists that he alone is 
entitled to act in the management, & that such 
was the true intent of the agreement, an in- 
junction will be granted against) A.—BLACHFORD 
v. HAWKINS (1823), 1 L. J. O. S. Ch. 141. 





a ——.]— FAIRTHORNE v. WESTON, No. 1303, 
ante. 
1567. -|—A partner having excluded his 


co-partner, an injunction was granted to restrain 
him from obstructing or interfering with his 
co-partner in the exercise & enjoyment of his 
rights under the partnership arts.—HaALL v. HAL. 
(1850), 12 Beav. 414; 50 HE. R. 1119; subsequent 
proceedings, 3 Mac. & G. 79, Iu. C. 

hae -]— ROBERTS v. EBERHARDT, No. 1512, 
ante, 





iii. Use of Partnership Assets. 

1569. Abuse or misapplication.|—HAWKINS v. 
BLACHFORD, No. 1562, ante. 

1570. For private purposes.] —- GARDNER v. 
M‘CurcHEron, No. 911, ante. 

; 71, ——~.]—FAIRTHORNE v. WESTON, No. 1303, 
ante, 

1572. Renewal of lease—Against wish of partner.] 
——CLEMENTS v. NORRIS, No. 920, ante. 


iv. Other Cases. 

1578. Turning away customers.]|—CHARLTON v. 
POULTER (1753), cited 19 Ves. at p.147,n.; 34 
EK. R. 477. 

Annotation :—Refd. Taylor v. Davis (1834), 4 L. J. Ch. 18. 

1574. Possibility of future injury.|—A person 
having in arts. of partnership covenanted not to 
do certain acts after a specified period of time the 
ct. will not before the arrival of that period grant 
an injunction to restrain him from acting in breach 
of his agreement nor for mischief which is no breach 
at Jaw of the covenant between the parties.— 
er v. COATES (1821), 6 Madd. 287; 56 E. R 
1100. 








1575. -|—GLASSINGTON v. THWAITES, No. 
898, ante. 
-| — See, generally, INJUNCTION, Vol. 


XXVITI., pp. 405, 406, Nos. 322-327. 

1576. Matters outside partnership relations.|— 
GLASSINGTON v. THWAITES, No. 898, ante. 

1577. Publishing account of invention.|—-Haw- 
KINS v. BLACHFORD, No. 1562, ante. 

1578. Publishing notice of dissolution.]—ENG- 
LAND v. CURLING, No. 250, ante. 


PART V. SECT. 13, SUB-SECT. 9.— 
A. (b) ii. 


1565 i. Injunction granted.J-—Injune- 
tion granted to restrain a partner from 
exclu his co-partner from_ the 
partnership business & from do 
any act to prevent its being carrie 
on according to the articier.—VIR- 
DACHALA NATTAN v. RAMASVAMI NAYA- 
KAN (1862), 1 Mad. 341,—IND. 


Gr. 92.—CAN., 


interfering 


—_— 


PART V. SECT. 18, SUB-SECT. 9.— 
A. (b) iv. 


p. Interference with partnership as- 
sets.}—-WIISON v. CORBY (18854, 11 


q. Interference in mana 

Causing irreparable damage to bust 
—Injunction against a co-partner 
in the management of 
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1579. Exclusion of name on manufactures of 
partnership.|—By arts. of partnership, the partner- 
ship, which was for twenty-one years, was to be 
carried on for the first fourteen years under the 
style of A. & co., & for the last seven [years] under 
the style of A. & B. During the first) fourteen 
years, & for rather more than a year afterwards, 
the name of A. alone was stamped upon certain 
manufactures of the partnership. An injunction, 
restraining the use of the name of A. upon the 
goods, or of any other name than that of A. & B., 
for the remainder of the term, refused.—POWEL1 
v. ALLARTON (1835), 4 L. J. Ch. 91. 

1580. Participation in manufacture of patent.]— 
(1) Semble: If a partner in a business, in which 
a secret process of manufacture & composition 
of materials is used, who has not, under the 
partnership contract, a right to the knowledge 
of the secret, should openly take part in the 
manufacture, & should, with the knowledge & 
concurrence of his partners, be permitted to 
acquire a knowledge of the process & ingrcdients, 
the other partners will be considered to have 
waived a right to the preservation of the secret 
for their separate benefit. 

(2) The injunction restrained the sale of medi- 
cine by deft. under the name of the medicine 
prepared according to the secret prescription, not 
on the ground of the use of the name alone, but 
because it was by the use of the name that deft. 
was availing himself of the breach of faith & 
contract. Qu.: whether, apart from that ground 
of interference, the ct. would have restrained the 
use of the name before pltf.’s right had been 
established at law. 

(3) Bonds executed by partners to each other, 
relating to their rights as partners, of the same 
date as the partnership deed, read with the deed 
as part of the partnership contract. 

(4) The payment of the expenses of advertise- 
ments out of partnership funds is not necessarily 
a ground for giving to each partner, at the expira- 
tion of the partnership, a continuing share in the 
advantages of publicity produced by the adver- 
tisement; the partnership having had, during 
its continuance, the benefit of the expenditure.— 
MOoRIsSON v. Moar (1851), 9 Hare, 241; 20 1. J. 
Ch. 513; 18 L. T. O. S. 28; 15 Jur. 787; 68 
BE. R. 492; affd. (1852), 21 L. J. Ch. 248, L. JJ. 
Annotations :—-As to (1) Consd. Trego v. Hunt, [1895] 1 

Ch. 462. Generally, Refd. Reuter’s Telegram Co. », 

Byron (1874), 43 L. J. Ch. 661; Tuck v. Priester (1887), 

19 Q. B. D. 629; Pollard v. Photographic Co. (1888), 

40 Ch. D. 345; Lamb v, Evans, (1893] 1 Ch. 218; Robb 

v. Groen, [1895) 2 Q. 3. 315; Amber Size & Chemical 

Co, v. Menzel, [1913] 2 Ch. 239; Alperton Rubber Co, 

v. Manning (1917), 86 L. J. Ch. 377. Mentd. Ashburton 

v. Pape, [1913] 2 Ch. 469. 

1581. Acts injuring partnership property.]— 
The ct. will restrain a purchaser from doing acts 
of waste & destruction, & will restrain a partner 
from doing an intentional serious injury to the 
partnership property.— MARSHALL v. WATSON 
(1858), 25 Beav. 501; 53 EB. R. 728. 


(c) Where Dissolution not Claimed. 


1582. Whether dissolution should be claimed.]— 
(1) An injunction will not be granted to restrain 
the breach of a covenant in arts. of partnership 


the business, which was under a 
contract with the Postmaster-General 
for the service of the mail, when the 
effect of suffering him to interfere, 
would bo irreparable injury to the 
partnership business by cauring the 
contract be put an end to.— 
raat v. WALLACE (1826); 2 Mol. 


ness.) 
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which has not been infringed for any length of 
time, where the bill does not pray a dissolution 
of the partnership. 

This ct. will interfere where there is a breach of 
covenants in arts. of partnership, so important in 
its consequences as to authorise the party com- 
plaining to call for a dissolution of the partner- 
ship (LoRD ELDON, C.). 

(2) There is one case which is constantly 
occurring, that of a partner raising money for his 
private use on the credit of the partnership firm ; 
& the ct. interferes then because there is a ground 
for dissolving the partnership; but then the 
danger must be such, there must be that abuse of 
good faith between the members of the partner- 
ship, that the ct. will try the question whether 
the partnership should not be dissolved in conse- 
quence (LORD ELDON, C.).—MARSHALL v. COLMAN 
(1820), 2 Jac. & W. 266; 37 KE. R. 629, L. C. 


Annotations :—As to (1) Consd. Taylor v. Davis (1834), 4 
L. J. Ch. 18; Watney v. Trist (1876), 45 L. J. Ch. 412. 


1583. -I—The ct. will grant an injunction 
to restrain the breach of a covenant in a deed of 
partnership, although the bill does not pray a 
dissolution of the partnership.— TAYLOR v. DAVIS 


(1834), 4 L. J. Ch. 18. 
Annan :—Refd. Fairthorne v. Weston (1844), 3 Hare, 


1584. }—Semble: the ct. will interfere 
between co-partners to prevent the destruction of 
the partnership property, although a dissolution 
of the partnership may not be prayed.—MILEs v. 
THOMAS (1839), 9 Sim. 606; 59 EB. RR. 492. 
annotation :—Refd. Fairthorno v. Weston (1844), 3 Hare, 








1585. ———.]—-SmITuH v. JEYES, No. 249, ante. 














1586. -|—FAIRTHORNE v. WESTON, No. 
1303, ante. 

1587. -.}—RicHARDSON v. IIASTINUS, No. 
1248, ante. 

1588. .|}—ELMSLIE v. BERESFORD, [1873] 
W.N. 152 

1589 -.|— WATNEY v. TRIST, No. 956, 
ante, 


(a) Bankruptcy of One Partner. 


1590. Interference with property by trustee in 
bankruptcy—Sale.|—On a separate commission 
against one partner, the assignees took possession of 
the partnership property, & were about to sell it. 
Injunction, on filing of bill & affidavit, granted to 
restrain the sale-——ALLEN v. KILBRE (1819), 4 
Madd. 464; 56 EB. R. 776. 

1591. ee persons became members 
of a joint stock co., & executed a deed of partner- 
ship, by which it was provided, ‘‘ that the affairs 
of the co. should be conducted by a board of 
directors; that the assignees of any bkpt. or 
insolvent proprietor should not, in that capacity, 
be proprietors in respect of any shares which 
belonged to such bkpt. or insolvent, but might 
procure some person to become a proprietor in 
respect of such shares; & that all dividends & 
other profits which might be declared or appro- 
priated on any shares of any bkpt. or insolvent 
prope in the interval between the time of his 

kpcy., & of some person becoming a proprietor 
of such shares should not be received; neither, 
during such interval, should the rights & privi- 
leges attending such shares, be exercised by any 
person whomsoever, but the same should remain 
in suspense; & aS soon as any person should 
become a proprietor of such shares, then the 
assignee of such bkpt. or insolvent proprietor 
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should be entitled to receive the dividends & 
other profits which might have been suspended.”’ 
The business was carried on under the terms of 
the partnership deed, & shortly after the date 
thereof the sheriff seized in execution the effects 
of the co. on their premises, under a judgment 
obtained against one of the proprietors by separate 
creditor of such proprietor, with the purpose of 
selling his interest, but before any sale took 
place, & whilst the sheriff was in possession of 
the co.’s effects, the proprietor became bkpt., & 
A., who was chosen his assignee, entered, by 
means of the messenger appointed under the fiat, 
into possession of the co.’s effects, & interfered 
with the management thereof. In the meantime, 
the sheriff sold to one of the other proprietors the 
effects seized by him under the execution, at the 
suit of separate creditor —Held: the solvent 
proprietors were entitled to an injunction against 
the assignee of bkpt. proprietor, to restrain him 
from interfering with the partnership property, or 
with the management of the business of the 
partnership. The solvent proprietors being en- 
titled to the possession of the partnership property 
& effects, a manager or receiver was refused.— 
FRANCIS v. SPITTLE (1840), 9 L. J. Ch. 230, L. C.- 


B. After Dissolution or While Dissolution Pending. 
(a) Agreements Not to Compete. 
See TRADE & TRADE UNIONS. 


(b) Dealings with Partnership Books, etc. 


See Partnership Act, 1890 (c. 39), s. 24 (9). 

1592. Exclusive use of books.|—An injunction, 
restraining one partner from the exclusive use of 
the partnership books, continued at the hearing, 
although the partnership had then become dis- 
solved by effluxion of time.—TAYLOoR v. Davis 
(1838), 7 L. J. Ch. 179. 

1593. Removal of books.}]— An _ injunction 
granted to restrain deft., who had removed the 
partnership books from the place of business, 
from keeping them at any other place.—GREATREX 
v. GREATREX (1847), 1 De G. & Sm. 692; 10 
L. T. O. S. 284; 11 Jur. 1052; 63 BE. R. 1254. 

1594. Delivery of firm letters to continuing 
partner.|—'lhere had been an omission to make 
any stipulation as to the delivery of the letters & 
what has been done by deft. in telling the post- 
master that the firm has been dissolved is not 
such an interference with the rights of pitf. as 
will justify the ct. in granting an injunction 
(STIRLING, J.).—PATCHING v. JORDAN (1888), 4 
T. 1. R. 478, 





(c) Improper Carrying on of Business. 
1595. Receipt of partnership debts.|—ReEap v. 
aes (1793), 4 Bro. C. C. 441; 29 E. R. 978, 


1596. -|—Injunction to restrain a surviving 
partner from disposing of the joint stock, & 
receiving the outstanding debts.—Hartrz v. 
SCHRADER (1803), 8 Ves. 317; 32 E. R. 376. 

1597. Disposal of joint stock.] — Harrz v. 
ScHRADER, No. 1596, ante. 

1598. Partnership disputed.) — Both parties 
ordered to be examined upon the trial of an issue, 





‘directed upon a motion for an injunction, sup- 


ported by pltf.’s affidavit, & opposed upon the 
affidavit of deft. contradicting it. 

Pitf. represented that the person carrying on 
this concern as his own was really carrying on a 
partnership concern. Deft. denied the partner- 
ship stating himself to be solely interested. In 
such a state of things the ct. could only be neuter, 
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& granting an issue was more favourable to pltf. 
. - . It was very fit that the jury should try the 
credit of these parties (LoRD ELDON, C.).—DE 
TASTET v. BORDENAVE (1822), Jac. 516; 37 E. R. 
vedios es Ment 

nnotations :—Mentd. Butl ; 

temp. Cott. 521, a Putin ‘- Mort ate nie Ph. dan 


Hepworth v. Heslop (1849), 6 Hare, 622; 
Morgan (1851), 14 Beav. 72. Pe OLeaD SY 


(d) Interference with Partnership Business or 
Property. 

1599. Interference with business—Partnership 
dissolved by conduct of parties.|—Partnership in 
the Opera House, dissolved by the conduct of the 
parties, making it impossible to carry it on upon 
the terms stipulated. Decree accordingly for a 
sale of the whole concern; restraining the 
managing partner from acting; with liberty to 
either party to lay proposals before the master 
for management until the sale-——WaTERS v. 
oo (1813), 2 Ves. & B. 299; 35 E. R. 333, 


Annotations :—Apld. De Berenger v. Hammel (1829), cited 
in Bythewood & Jarman’s Precedents, 3rd od. Vol. VIL., 
p. 83. Refd. Aspinall vy, L. & N. W. Ry. (1853), 11 Haro, 
$25; Anon. (1856), 2 K. & J. 441; Ogilvy #. Gregory, 
Gregory_v. Ogilvy (1856), 4 W. R. 221; Jones v. Lloyd 
(1874), L. R. 18 Eq. 265. Mentd. Chambers v. Waters 
(1829), 3 Sim. 42; Taylor v. Waters (1836), 5 L. J. Ch. 
210; Automatic Self Cleansing Filter Syndicate Co. v. 
Cuninghame, [1906] 2 Ch. 34. 


1600. Breach of agreement between partner 
& third parties.|—-Where an agreement had been 
entered into between A. & B., who were partners 
without any written arts., & persons in their 
employ, containing terms & provisions of a harsh 
description, & where one of the partners had filed 
a bill against the other for a dissolution of the 
partnership, the ct. refused to interfere, at the 
suit of the other partner, to restrain the breach 
of the negative terms of the agreement.—Crorr 
v. Law (1836), Donnelly, 82; 5 L. J. Ch. 305; 
47 K. R. 241. 

1601. Issue of circulars-—Relating to in- 
fringement of patent.|—A. & B. entered into 
partnership for the purpose of working a patent 
taken out by B., the partnership deed providing 
that the patent rights should belong solely to B. 
During the continuance of the partnership the 
partners issued circulars asserting the validity of 
the patent, & warning the public against its 
infringement, although they had been advised 
that the patent was in fact void. The partner- 
ship having continued for seven years, was dis- 
solved by deed, & A. & B. each proceeded to 
manufacture the patented articles for himself; 
but shortly afterwards B. commenced issuing 
circulars to A.’s customers, asserting that A. was 
infringing his patent, & threatening them with 
legal proceedings in case they purchased from A. 
A. then moved for an injunction to restrain L. 
from issuing these circulars, contending that, the 
patent being void, he had an equal right with B. 
to manufacture the articles intended to be pro- 
tected by it:—Held: although A. had, during 
the continuance of the partnership, precluded 
himself from disputing the validity of the patent, 
vet, after the expiration of the partnership, he 
was as much at liberty as any other person to 
dispute its validity, & B.’s proper course for 
asserting his claim to the patent was, instead of 
issuing the circulars complained of, to have 
instituted proceedings against A. to establish its 


validity. 








On B. declining to undertake to insti- — 
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tute any such proceedings, the ct. granted the 

injunction.—AXMANN v. LuND (1874), L. BR. 18 

Kq. 330; 43 L. J. Ch. 655; 31 L. T. 119; 22 

W. RR. 789. 

«innotations :-—Mentd. ipa v. Brotherhood (1880), 15 
Ch. D. 514; Challender v. Royle (1887), 36 Ch. D. 425. 
1602. Interference with property—By partner 

purchasing property under terms of dissolution— 

Failure to pay purchase price.|—Plitf. & deft., 

partners, having agreed to dissolve partnership 

& that deft., on payment of half the value of 

the effects should take the whole, deft. took 

possession of the improved property, but failed 
to make payment, & had begun to pull down 
part of the buildings :—Held: it was not waste ; 

& an injunction to restrain him from so doing 

refused.—CoFTon v. IIORNER (1818), 5 Price, 537 ; 

146 Is. R. 687. 

1603. Applicant guilty of improper conduct.]— 
Qu. : whether a partnership for an indefinite time, 
wien deed, can be dissolved on notice by either 
party. 

Where deft. in a suit, founded on charges of 
misconduct, for an account & a dissolution of the 
partnership & for an injunction to restrain him from 
receiving debts, drawing bills, etc., or further 
interfering in the partnership concern, denied or 
explained facts of appropriation to his own use 
of debts received by him from persons indebted to 
the concern, & alleged that he could not put in 
his answer to the bill because pltf. had possessed 
himself of the partnership books, & carried them 
away from the partnership premises, the ct. would 
not even grant the injunction, on the ground of 
pitf. having acted improperly. In refusing such 
an application, however, the ct. did so expressly 
without prejudice to any future application.— 
Larrn.ewoon v. CALDWELL (1822), J1 Price, 97; 
147 K. RR. 413. 





(e) Solicitation of Old Customers. 
i, Jn Gencral. 

1604. Against whom restraint granted —Not 
partner expelled under provision in articles.|—A 
partner who has been expelled under a provision in 
the arts. of partnership, & has been repaid his share 
of the capital, will not be restrained from carrying 
on the business on his own account, & soliciting the 
old customers of the firm.—DAWSON v. BEESON 
(1882), 22 Ch. D. 504; 52 L. J. Ch. 563; 48 
I. T. 407; 31 W. R. 537, C. A. 


Annotations :-—Mentd. Pearson v. Pearson (1884), 54 
L. J. Ch. 32; Reynolds v. Coloman (1887), 35 W. R. 813. 


1605. Continuing partner appointed receiver— 
Sale of goodwill not provided for—Retiring partner 
not restrained.|——Horst v. Horst (1901), 45 Sol. 
Jo. 754, 


ii. Articles or Contract Entitling Continuing 
Partner to Goodwill. 

1606. Retiring partner restrained from soliciting 
customers— Form of injunction].— BuRRows v. 
FosTER (1862), 1 New Rep. 156, L. JJ. 

Anieaion :—Distd. Clark v. Leach (1863), 32 L. J. Ch. 


1607. Not from dealing with Sapte Ce 
Where two partners dissolved partnership on the 
terms that one shall have the goodwill & continue 
the business, & the retiring partner sects up a 
similar business in the neighbourhood, the ct. will 
grant an injunction to restrain the retiring partner 
from soliciting the old customers of the firm, but 
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irt partner restrained from soliciting customer 


r. Retiring ase 
mark on article sold by firm.]—-COLEGROVE v. YOUNG (1902), 22 


Assignment of goodwill on dissolution—Rescrving right to trade 
2 N. Zz Z. 


_L. R. 491.—N. 
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will not restrain him from dealing with them.— 
Leceotr v. BARRETT (1880), 15 Ch. D. 306; 51 
L. J. Ch. 90; 43 L. T. 641; 28 W. R. 962, C. A. 
Annotations :—Consd. Trego v. Hunt, (1896] A. C. 7._ Refd. 
Mogford v. Courtenay (1881), 45 L. T. 303. Mentd. 
Walker v. Mottram (1881), 19 Ch. D. 355; Palmer v. 
Johnson (1884), 18 Q. B. D. 351; Pearson v. Pearson 
(1884), 27 Ch. D. 145; Mason v. Schuppisser (1899), 81 
a T. 147; Greswolde-Williains v. Barneby (1900), 83 
L. T. 708; Monk v. Arnold (1902), 86 L. T. 580; ll- 
bourn v. Lyons, [1914] 2 Ch. 231. 
1608. On behalf of new firm.] — A 
 . between M. & C. who carried on the 
business of wine merchants, having determined 
at the end of seven years by effluxion of time, & 
M. being entitled to the goodwill, C. proposed to 
issue a circular to all the customers of the firm 
& the trade generally, which, after announcing 
that he had joined another firm of wine merchants, 
& drawing attention to one of their circulars which 
was annexed, continued, ‘“‘ I take this opportunity 
to thank you for your valued support during the 
last seven years, & to solicit a continuance of the 
same in future.’’ 'The annexed circular was an 
announcement by F. & co., an old established firm 
of wine merchants, that C. had joined their firm, 
& concluded as follows: ‘‘ Thanking you for your 
support in the past, & soliciting a continuance in 
the future, to the new firm.’’ M. having objected 
to these circulars being issued, C. proposed to 
omit the words ‘“‘ & to solicit a continuance of the 
same in future ” :—Held: the circulars amounted 
to a suggestion that the new firm were the successors 
in trade of the old firm, & C. must be restrained 
from issuing either of the three, & from applying 
to any person who was a customer or correspondent 
of the old firm & asking them to deal with him or 
not to deal with M.—Moarorp y. COURTENAY 
(1881), 45 L. T. 303; 29 W. BR. 864. 
ciara A :—Mentd. Pearson v. Pearson (1884), 54 L. J. 


1609. What customers included.]—Trirao 
v. Hunt, No. 1211, ante. 

1610. !—The rule laid down in 
Trego v. Hunt, No. 1211, ante, that the vendor of 
the goodwill of a business may not solicit any 
person, who was a customer of the old business 
prior to the sale, to continue to deal with the 
vendor, or not to deal with the purchaser, applies 
to all such persons, & ought not to be limited so as 
to exclude persons who before solicitation have of 
their own accord become customers of the vendor.— 
CuRL BROTHERS, LTD. v. WEBSTER, [1904] 1 Ch. 
685; 73 L. J. Ch. 540; 90 L. T. 479. 

1611. ——— Though articles permit setting up 
business.|—-One of two partners bought out the 
other under their arts. The arts. provided that 
the outgoing partner might set up a similar business 
in the neighbourhood :—Held: the proviso was 
merely declaratory, & did not authorise solicita- 
tion of old customers.—GILLINGHAM v. BEDDOW, 
[1900] 2 Ch. 242; 69 L. J. Ch. 527; 82 L. T. 791; 
G4 J. P. 617. 

1612. ——— Covenant against carrying on busi- 
Bee Tae REON v. CHAPMAN (1897), 41 Sol. Jo. 

1613. ——- Though goodwill not specifically 
mentioned.}—A. & B. had formerly carried on 
business in partnership & B. had brought an 
action for rescission of the partnership on the 
ground of misrepresentations by A. "This action 
was compromised on the terms that judgment 
should be entered for B. for £1,200, the partnership 
to be dissolved, A. retaining the “ assets.’ The 
goodwill was not specifically mentioned in the 
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terms of the compromise. A. subsequently 
brought another action to restrain B. from 
canvassing the customers of the old firm. Upon 
motion for an interlocutory injunction :—Held: 
the relations of vendor & purchaser existed between 
the parties, B. was subject to the ordinary obliga- 
tions of a vendor, & consequently, upon the 
authority of Z'rego v. Hunt, No. 1211, ante, was 
entitled to an injunction.—JENNINGS v. JENNINGS, 
[1898] 1 Ch. 378; 67L. J. Ch. 190; 77 L. T. 786 ; 
46 W. R. 844; 14'T. L. R. 198; 42 Sol. Jo. 234. 


Annotations :—~Refd. Re David & Matthews, [1899] 1 Ch. 
378. Mentd. Ze Leas Hotel Co., Salter v. Leas Hotel Co., 
[1902] 1 Ch. 332. 


(f) Use of Firm Name. 


1614. Executors of deceased partner restrained.| 
—The rule laid down in Trego v. Hunt, No. 1211, 
ante, that a vendor of the goodwill of a business is 
not entitled to solicit its customers extends to 
a@ vendor’s exors. carrying out a contract for the 
sale of the goodwill, the exor. will be restrained 
at the suit of the purchaser from soliciting cus- 
tomers of the business. 

Where therefore a deed of partnership provided 
that on the death of a partner the surviving partner 
should acquire deceased partner’s share of the 
capital property & assets of the partnership busi- 
ness, or alternatively that the surviving partner 
might elect to have the whole of the assets of the 
partnership realised & divided,.an injunction was 
granted at the instance of the surviving partner 
to restrain an exor. of deceased partner from 
soliciting customers of the firm.—BOORNE v. 
WICKER, [1927] 1 Ch. 667; sub nom. BORNE v. 
WICKER, 71 Sol. Jo. 310. 

Annotation :—Retid. Farey v. Cooper, |1927) 2 K. B. 384. 

1615. Whether restrained by injunction—Use by 
surviving partner—Of deceased partner’s name.|— 
WEBSTER v. WEBSTER, No. 595, antec. 

1616. Of firm name—Use likely to 
appropriate goodwill.|—L. & DL. formerly carried 
on business as co-partners under the style of IL. 
& D. On the death of L. in 1876 D. & M. entercd 
into partnership under arts. whereby it was 
provided that the style of the firm should be the 
same as before, namely, L. & D.; &, amongst 
other things, that ‘‘ in case of the death of one of 
the partners a general account of the position 
shall be made, including all effects & securities 
of whatsoever nature that they possess, & the 
value of such effects & securities be estimated 
as at the date of such decease.’’? There was also 
a provision for the appointment of an pppraieel 
The partnership expired by the death of D. in 
1896, whereupon an appraiser was agreed upon 
between D.’s personal] representative & M., who 
subsequently appointed the same person arbitrator. 
Questions arose before the arbitrator whether 
he ought to consider the question of goodwill 
& set a value thereon, & whether in considering 
the goodwill he should appraise the value thereof 
on the footing that, if it were sold, M. would be 
at liberty to carry on a rival business, but with- 
out any right to solicit customers of the old firm, 
& whether or not under the name of L. & D. 
The arbitrator stated a special case for the opinion 
of the ct. in accordance with Arbitration Act, 
1889 (c. 49), s. 19:—Held: the arbitrator ought 
to consider the question of goodwill, if any, & to 
set such a value upon it as he might consider to 
have been attached to the business at the death 
of D., & the value, if any, of the goodwill ought 
to be appraised on the footing that, if it were 
sold, the surviving partner would be at liberty to 
carry on a rival business, but would not have the 
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right to solicit any person who was a customer 
of the old firm prior to the death of D., or the 
ear a carry on business under the name of 

The goodwill of the business would be an asset, 
& might well be the most valuable asset of the 
partnership. The exors., therefore, in the absence 
of special provisions in the partnership contract, 
would be entitled to require that the goodwill 
should be sold together with the other assets for 
the purposes of division between the exors. & the 

surviving partner (RomER, J.). 

Though a surviving partner is within his rights 
in carrying on a similar or rival business, he could, 
in my opinion, he restrained from carrying on that 
rival business in the name of the partnership 
firm so as to lead to the belief that he was carrying 
on the partnership business, or so as otherwise 
to appropriate to himself the goodwill of that 
business (ROMER, J.)——Re Davip & MATTHEWS, 
[1899] 1 Ch. 378; 68 L. J. Ch. 185; 80 L. T. 75; 
47 W. R. 313. 


Annotations :—Distd. Burchell v. Wilde (1900), vel WwW. R. 


491. Refd. Gillingham v. Beddow 11900) 2 242; 
Hill ne Nga [1905) 1 Ch. 466. entd. Re por Hotel 
Saiter ov. Leas Hotel Co. 4 ene 1 Ch. 332; Pomeroy 


Co., 

v. Scale (1906), 22 T. L. R. 7 

1617. Use by eyeeiice of deceased partner.| 
—A. & B. carried on the business of a pencil 
maker, under the firm of A. & L. <A. died, & B. 
carried on the business under the firm of B. & co., 
successors to A. & L. A.’s exor., having com- 
menceli the same business under the firm of A. 
& L., an injunction was granted to restrain him 
from using that firm, until the right should cee 
been tried at law.—LEwIs v. LANGDON (1835), 7 
Sim. 421; 4 L. J. Ch. 2583; 58 E. BR. 889. 
Annotations :—Refd. Robertson v. Quiddington (1860), 28 

Beav. 529; Re David & Matthews, [1899] 1 Ch. 378. 

Agreement as to use of name.|— 
(1) The ct. will not, after the dissolution of a 
partnership, grant one partner an injunction against 
another who carries on the business separately, 
& uses the name or style of the original] firm, unless 
the user of the name has been made the subject 
of express stipulation between them. 

(2) The name or style of a firm constitutes part 
of its assets, & is a proper subject for valuation.— 
BANKS v. GIBSON (1865), 34 Beav. 566; 6 New 
Rep. 373; 34 L. J. Ch. 591; 29 J. P. 629 ; li 

_N.S. "680 ; 13 W. R. 1012 ; 55 E. R. 753. 


Anita pays to (1) Distd. Scott v. Rowland (1872), 
L. T. 391; Lovy v. Walker ete ay nar D. 436. la. 
Chappell wv. Griffith (1885), 58 459. ns. 
David & Matthews, [1899] 1 *oh Expld. Burchell 
Generalta, Mentd. Condy v. 


v. Wilde, [1900] 1 651. 
agree (I 878), 26 Ww R. 269; Morison ». London County 


minster Bank, [1914] 8 K. B. 356. 

1619. -|—A vendor who had carried 
on a business under the name of ‘‘ Madame Elise,”’ 
which was the name of his wife, sold the goodwill, 
& interest of the business, together with the 
exclusive right af using the name of ‘‘ Madame 
Hlise & co.’’:—Held: the purchaser was not 
entitled to trade under the old name alone, 
inasmuch as it would lead people to believe that 
the old business was still being carried on, & 
might cause the vendor to incur liability.— 
CHATTERIS v. Isaacson (1887), 57 L. T. 177; 3 
T. L. R. 705. 


Annotations :—Distd. Burchell v. Wilde (1900), 48 'W. R. 
491. GQonsd. Rosher v. Young (1901), 17 T. L. R. 347. 


1620. -|\—ROSHER v. Youna (1901), 
17 T. L. BR. 347; 45 Sol. Jo. 344. 
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1818 i. Whether restrained by infunc- 
tion—Ayreement as to use of nume.}— 


M‘MastTer & Co. (1866), 
18 Ir. Jur. 202.—IR. 


—— ee 


4618 
BELL, [1907] T. H. 122.—S. AF. 
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Use not exposing other partner 
to risk—Appreciable risk in business sense.|— 
Upon the dissolution of a partnership, without 
any sale or assignment of the goodwill of .the 
business, & without any provision as to the use 
of the firm name, each of the partners is entitled 
to carry on business under that name, provided 
that he does not by so doing expose his former 
partners to any risk of liability. Whether there 
will be any such risk is a matter to be determined 
having regard to the circumstances of each case. 

In 1882, a partnership of solrs. was constituted, 
the partners being W. B. the elder, W. B. the 
younger, deft. W., & pltfs., J. B. & G. B., & the 
carried on business under the style of ‘ Burchell 
&co.” InJunc, 1893, W. B. the elder having died 
& W. B. the younger having retired, pltfs. & 
deft. W. agreed to continue in partnership under 
the style of ‘‘ Burchell & co.”’ In 1899, the 
partnership was dissolved by consent, there being 
no sale of the goodwill or assets & no provision as 
to the use of the firm name. FPitfs. then proceeded 
to carry on business at the old office as ‘* Burchells 
& co.” & deft. W. & his son, whom he had taken 
into partnership, at new offices as “‘ Burchell & 


Pltis. claimed the exclusive right to use the 
name ‘“ Burchell ’’ or ‘* Burchells,’”’ & to restrain 
defts. from using either of those names in any 
way as part of their firm name :—Held: subject 
to the above limitation, defts. were entitled to use 
the name “ Burchell & co. »’ though it would be 
more satisfactory if they would undertake to 
continue to use the name “ Burchell, Wilde & co.”’ 

The case of Banks v. Gibson, No. 1618, ante, 
must be read subject to the qualification that 
use of the old name must not expose the other 
partners to liability.—BURCHELL v. WILDE, [1900 
1 Ch. 551; 69 1. J. Ch. 314; 82 LL. T. 576; 
W.R. 491; 16 T. L. R. 257, C. A. 


Annotations -—Apld. gee ee v. J areal f[1900) 2 Ch. 
698; Rosher ». Young (1901), 17 T. L. R. 347. Conad. 
Walter »v. Ashton, [1902] 2 Ch. 282. 





1622. Use by continuing partner.|—Two 
ladics, C. & W., carried on business in ndon 
in partnership under the firm of GC. & W. C. 


married L. After this a decree for dissolution was 
made, & it was ordered that “‘ the said partnership 
business, & the leasehold premises, trade fixtures, 
stock-in-trade, goodwill, & business,” should 
be sold as a going concern to W. or to L. & wife, 
whichever should be the highest bidder. W. 
became the purchaser of all the property directed 
to be sold. L. & wife, who earried on business in 
Paris under the firm of C. et Cie., commenced 
action to restrain W. from carrying on the business 
under the style or firm of C. & W.:—Held: L. & 
wife had no right to restrain W. from using the 
name of the old firm. 

Ihe assignment of the goodwill & ‘business 
included the exclusive right to use the name of 
the old firm.—LEvy v. WALKER (1879), 10 Ch. D. 
436; 48 L. J. Ch. 273; 39 L. T. 654; 27 W. RR. 
370, "CO. A. 


Annotations : 4 Ape, | Che Chappell v. Griffith (188: d), 63 Ll. T. 
459. Conad. - gapnoson (1887), & 70.9. 177. 
Dist v. ee h ( 188 43 Ch. "308 


d. G 
Burchell ie "Wilde, 4800) 1 Ch. 551. Retd. 5 Join v. 
Jennings, (1898) 1 3783; Re David & Matthews, 
1 Ch. 378; eeeiges Scale (1906), 23 T. L. R. 
Waring & '-Gillow = allow & Gillow (1916), 92 
R. 389. Mentd. ega Co. v. Owens ae ® 
RP.CG 236; Thynne v. sees (1890), 45 Ch. D 


by retired pariner.j— 
Shares vo. M' Bip & SMITH (188) 16 


MEILANDT 2. ig of Seas.) 36; 26 Se. L. R. 22.— 
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16238. ——— Use by retired partner—Suggesting 
conhection with old firm.]—A trader, who has 
been a manager or a partner in a firm of established 
reputation, has a right, on setting up an inde- 
pendent business, to make known to the public 
that he has been with that firm; but he must 
take care not to do so in a way calculated to 
lead the public to believe that he is carrying on 
the business of the old firm, or is in any way 
connected with it. 

Pltf., an old established tailor, took deft., who 
had been his foreman, into partnership, & the 
business was carried on under the name of H. & P. 
The partnership was afterwards dissolved by a 
decree of the ct., in which it was provided that the 
business of the partnership should belong to pltf. 
Pitf. accordingly kept up the shop under the 
name of H. & Co. Subsequently deft. set up a 
shop only a few doors from pltf.’s shop, & painted 
over the door the words ‘‘ P., from H. & P.” :— 
Held: having regard to the manner in which the 
names were painted up, deft. had done that which 
was calculated to lead the public to suppose that 
he was still connected with the old firm, & pltf. 
was entitled to an injunction.—HooKHAM vv, 
PotTraGcs (1872), 8 Ch. App. 91; 27 L. T. 595; 
21 W. RR. 47, L. JS. 

Annotations :—Apld. Thorleys Cattle Food Co. v. Massam 

(1880), 14 Ch. D. 763. Distd. Matthews v. Hodgson 


(1886), 2 T. L. R. 899. Refd. Trego v. Hunt, [1896] 
es 7. Mentd. Walker v. Mottram (1881), 19 Ch. D. 
355. 


1624. Effect of agreement as to goodwill.|— 
Upon a sale of the goodwill of a business, the 
vendor is at liberty to set up a precisely similar 
business. But he is not at liberty to do so under 
the old style or firm, although his name should be 
the only one appearing in that firm.—CHURTON 
v. DOUGLAS (1859), John. 174; 28 L. J. Ch. 841; 
33 L. T. O.S. 57; 5 Jur. N.S. 887; 7 W. RB. 365; 
70 E. R. 385. 

Annotations :—Apld. Hudson v. Osborne (1869), 39 L. J. Ch. 
79. Consd. Levy v. Walker (1879), 10 Ch. D. 436; 
Ginosi v. Cooper (1880), 14 Ch. D. 596. Apld. Mogford 
v. Courtenay (1881), 45 lL. T. 303; Pomeroy v. Scalé 
(1906), 22 'T. L. R. 795. Refd. Scott v. Rowland (1872), 
26 L. T. 391; Leggott v. Barrott (1880), 15 Ch. D. 306; 
Trego v. Hunt, (1896] A. C. 7; Aerators v. Tollit (1902), 
71 L. J. Ch. 727. Mentd. Walker v. Mottram (1881), 19 
Ch. D. 355; Poarson v. Pearson (1884), 27 Ch. D. 145; 
bl Loudon Syndicate v. 1. R. Comrs., [1898] 2 Q. B. 


1625. .|—On a dissolution of partner- 
ship the whole of the stock-in-trade was pur- 
chased at a valuation by one of the partners, but 
no assignment was made of the goodwill of the 
business :—Held: the outgoing partner was 
entitled to an injunction to restrain the use of his 
name in the style of the firm.—ScotTt v. ROWLAND 
(1872), 26 L. T. 391; 20 W. R. 508. 
meen -~—Distd. Burchell v. Wilde (1900), 48 W. R. 


1626. ——.|—A. & B. carried on business 
in partnership as solrs. under the style of ‘“ A., 
Son, & B.’”’ Upon the dissolution of the partner- 
ship no arrangement was made as to the sale of the 
goodwill, & <A. carried on business in the old 
premises as ‘‘ A. & Son,” & B., having taken 
premises a few doors off, carried on business under 
the style of ‘‘ A. & B.”’ A. objected, & he moved 
for an tniertim injunction :—Held; in the absence 
of an agreement as to the goodwill, it was the 
primd facie right of each partner to use the style 
of the old firm, if he did not hold out that the old 
partner was still in partnership, or expose him to 














——. ——— Suggesting connection 
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LUD Be TVA Eades Ve VALVE ET LAEL [LUO ]) VU Bde Le 


auy 
459; 50J3.P. 86; 2T. L. R. 58. 
Annotation :-—Consd. Burchell v. Wilde, (1900) 1 Ch. 551. 








1627. ———.|—-CHATTERIS v. Isaacson, No. 
1619, ante. 

1628. ——.]—GRAY v. SmitTH, No. 237, 
ante. 

1629. Benefit of agreement.]—(1) The 








benefit of a partner’s covenant not to carry on a 
similar business to that of the partnership during a 
fixed period from the commencement thereof 
passes by an assignment of the goodwill of the 
partnership. 

(2) Unless the right to use the firm name is 
expressly assigned, the assignee of the goodwill 
must not use the name so as to expose any partner 
to liability :—Semble: if the firm name merely 
consists of the surname of a partner with the 
addition of the words ‘‘ & co.,’”’ & the partner has 
not used the firm name as his own except in con- 
nection with the firm, there is no appreciable risk 
that its user will expose him to _liability.— 
TOWNSEND v. JARMAN, [1900] 2 Ch. 698; 69 
L. J. Ch. 823; 83 L. T. 366; 49 W. Rt. 158. 


Annotations :—As to (2) Refd. Pomeroy v. Scalé (1906), 23 
T. L. R. 170; Boussod, Valadon v. Marchant (1907), 24 
T. L. KR. 111. Generally, Mentd. Leetham v. Johnstone- 
bee (1907] 1 Ch. 322; Dowes v. Fitch, [1920] 2 Ch. 


1630. ——— Agreement not to use firm name— 
How far ‘‘late of ’’ permitted.|—-MaTTuUEWS v. 
liopGson (1886), 2 T. Ll. R. 899, C. A.; affg. S. C. 
sub nom. MATHEWS v. Hlopason, 2 T. L. BR. 800. 


(9g) Wrongful Dealing with Assets. 


1631. Action for ejectment from partnership 
property.|—ELuior v. BROWN (1791), 3 Swan. 
489,n.; 36K. R. 048, L. C. 
<nnotations :—Refd. Dale v. Hamilton (1846), 5 Hare, 369. 

Mentd. Jackson v. Jackson (1804), 9 Ves. 501. 


1632. .]|—Arts. of partnership were entered 





into between deft. & pltf., two brothers, whereby, i: 


after reciting the partnership, & that the effccts } 


consisted (inter alia) of a leaschold messuage or 
dwelling-house, workshop & land at N., & that the 
brothers were jointly entitled to another messuage 
or dwelling-house at M., it was agreed that deft. 
should stand possessed of the property at N., as 
to the messuage or dwelling-house, & one-half 
of the land, for his own absolute use & benefit, 
& as to the workshop & other part of the land in 
trust to assign same to pltf.; that the property 
at M. should be assigned to pltf.; & that when 
& so soon as pltf. & deft. should ercct a messuage 
or dwelling-house at M. of equal value with the 
dwelling-house at N., that same should be assigned 
to pltf., who should thercupon reassign the work- 
shop to deft. It was also agreed that an equal 
division should be made of the partnership effects, 
& that neither of the partners should apply any 
part of the co-partnership moneys or effects for 
his own private use until such division as afore- 
said. A renewed lease of the property at N. was 
afterwards obtained by deft. to himself alone. 
The partnership continued for some time, but no 
assignment was made, nor was any dwelling-house 
built, as contemplated by the agreement. After- 
wards deft. assigned to B. another deft., the 
dwelling-house & half the land at N., of which 
pltf, was then in possession, & B. commenced 
proceedings by way of ejectment in the county 
ct. against pltf., in order to obtain possession of 
the premises. Upon bill filed by pltf., praying 
for a partnership account, & for an injunction 





with old firm.]—MELROSE-DROVER, LTD. v. HEDDLE (1901), 4 F.'(Ct. of Sess.) 


* 
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against B. :—Held : from the circumstances which 
had arisen, deft. was not entitled to hold the 
dwelling-house & half the land at N. in severalty, 
but pltf. had still sufficient interest in the property 
to maintain his right to an injunction against 
B. deft.’s assignee, from bringing the action of 
ejectment, & injunction granted accordingly.— 
HAWKINS v. HAWKINS (1858), 32 L. T. O. S. 79; 
11 Jur. N. S. 1044. 

1633. Disposal of lease of partnership property.] 
—~Deceased partner having contracted in his own 
name for a lease of premises to be employed in the 
partnership trade, the ct. refused to restrain the 
landlord from granting a lease to his repre- 
sentatives, but restrained the representatives 
from disposing of the lease when granted, except 
for partnership purposes, & with the assent of the 
surviving partner.—ALDER v. FOURACRE (1818), 
3 Swan. 489; 36 E. R. 947, L. C. 

1634. Recovering debts.].—Riary v. DRAKELEY 
(1824), 10 Price, 134, n.; 147 Li. R. 267. 

1635. Intentional injury to partnership property.] 
—-MARSHALL v. WATSON, No. 1581, ante. 

1636. Use of trade name—Weekly publication— 
Advertisement of severance of connection.|— 
Deft. was one of the proprietors & the editor of a 
weekly periodical, called Household Words. Ona 
dissolution of the partnership :—Weld: (1) he 
was not justified in advertising that the publication 
would be discontinued ; for the right to use the 
name must be sold for the benefit of all the partners, 
it heing part of the partnership assets; (2) he 
might advertise the discontinuance of the publica- 
tion as regarded himself.—BraDBURY v. DICKENS 
(1859), 27 Beav. 53; 28 L. J. Ch. 667; 383 1. T. 
O.S. 54; 54 1. R. 21. 

Annotations :—Generally, Refd. Mellersh v. Keen (No. 2) 

a eae 453. Mentd. Platt v. Walter (1867), 


1637. 
in co-partnership, & manufactured & sold an 
article known in the market as C.’s Fluid, dissolved 
partnership, & each commenced the same business 
on his own account, C.in his own name, & M. under 
the name of C.’s Fluid co. On a bill filed by C. 
to restrain M. from trading under the name of 
C.’s Fluid co., & from manufacturing & selling as 
C.’s fluid an alleged spurious compound :—Held : 
as M. had under the partnership arts. the right to 
manufacture & sell C.’s fluid, he could not be 
restrained from selling a spurious article as C.’s 
fluid, so long as he did not induce the public to 
believe that the article sold by him was the 
article manufactured & sold by C.—Conpy v. 
iia aes (1877), 37 L. T. 766; 26 W. R. 269, 





J|—M. & C., who had traded together: 
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1688. Use of partnership assets for own euniness 
—T. & M., carrying on business in partnership a 

C., W., & A., T. m ing the works, etc., at C., 
& M. at the other places, in Oct. 1861, agreed that 
the partnership should be dissolved on Oct. 31, 
& that the businesses, if not sold on or before that 
day, should be kept up & maintained for the 
benefit of the partners until a sale. The memo- 
randum of agreement (inter alia) provided for 
the taking of the accounts, a sale of the property, 
goodwill, & existing contracts, etc., & that two 
persons named should be receivers, etc., under 
the control of the partners. Notice of the dis- 
solution was published in the Gazette, etc. Subse- 
quently M. refused to approve of a draft conveyance 
of the partnership property, which included the 
goodwill, to the receivers on trust for sale, & a 
dispute arose between the partners. The bill 
alleged that M. was carrying on business on his 
own account; & the ct., in the terms of the 
prayer, restrained him from using the partnership 
property on his own account, & directed a sale of 
the works, etc., & goodwill, & ordered certain 
accounts to be taken.—TURNER v. MAJOR (1862), 
3 Giff. 442; 5 L. T. 600; 8 Jur. N. S. 909; 10 
W. R. 248; 66 H.R. 483. 

si aaa :—Refd. Re David & Matthews, [1899] 1 Ch. 


1639. Drawings out of capital on account of 
profits—Pending action for dissolution.]|—-By the 
partnership arts. the partners were allowed to 
draw a fixed sum quarterly out of net profits, with 
a proviso that, if at the end of the year the net 
profits should not have amounted to the sum 
drawn, cach of the partners should be debited in 
the partnership accounts with, & should at the end 
of the partnership repay to the co-partnership, 
the difference between the amount of the sums 
received in respect of such quarterly payment & 
the sum he would have been entitled to receive as 
his share of net profits. The partnership for the 
first two years proved a dead loss, & the drawings, 
consequently, came out of the capital. Pitf. 
wished for an immediate dissolution, but deft. 
wished to carry on the partnership a little longer. 
Pitf. commenced an action for dissolution, & 
applied for an interim injunction to restrain deft. 
from drawing out of the capital until the hearing : 
—Held: the drawing out of capital was, notwith- 
standing the proviso for repayment at the end of 
the partnership, such misconduct within the 
partnership arts. as justified the ct. in granting the 
injunction, but pltf. also must undertake not to 
draw out of capital—LEMANN v. BERGER (1876), 
34 L. T. 235. 





Part Vi.—Dissolution. 


SEctT. 1.—OTHERWISE THAN BY THE COURT. 
SUB-SECT. 1.—NOoOTICE BY PARTNER. 


See Partnership Act, 1890 (c. 89), ss. 26, 32. 

1640. Partnership for indefinite period—Necessity 
for notice.|—(1) Partnership without any pro- 
vision as to its duration may be determined without 
previous notice, subject to the accounts, to wind up 
the concern. 

(2) Partnership without any stipulation as to 
the proportions, the partners entitled in equal 


PART VI. SECT. 1, SUB-SECT. 1. 
a. Partnership for indefinit: period.] | —A 
—Held : a partnership for an int efinien 
term is determinable by notice. — 


J.——VOL. XXXVI. 


Kevy ». TUCKER (1907), 50. L. R. 1. 


b. Provision for determination with- 


| moicties.—PEACOCK v. PEACOCK (1809), 16 Ves. 


49; 33 E.R. 902, L. C. 

Annotations :—~As_to $o Apld. Heath v. Sansom (1832). 
4 B. & Ad. 172. efd. Fairburn v. Pearson (1850), 2 
Mac, & G. 144. “As to (2) Refd. Webster v. Bray (1849), 
7 Hare, 159; Warnor v. Smith (1863), 1 De Gd. J. & Sm. 
337. 


1641. .}—A partnership, without arts., 
& for an indefinite period, may be dissolved by 
any partner at any time, without previous notice ; 
subject to the engagements of the partnership : 
but the existence of engagements with third persons 
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cannot prevent the right of dissolution as among 
themselves. The consequence of the dissolution 
of partnership, where there are no arts., prescribing 
the terms, is a general sale & account of the joint 
roperty : one or more partners therefore cannot 
insist on taking the share of another at a valuation ; 
or, that he shall remove his proportion from the 
premises, thereby securing the good-will, partner, 
after dissolution of the partnership continuing to 
trade with the joint property, must account for the 
profits. Lease of premises, where a partnership 
trade was carried on, renewed by one partner in 
his own name clandestinely, a trust for the 
partnership ; to be accounted for as joint property. 
No partner can derive a particular advantage 
by choosing an unseasonable moment for dissolu- 
tion (GRANT, M.R.).—FEATHERSTONHAUGH v. FEN- 
WICK (1810), 17 Ves. 298; 34 E. R. 115. 


Annotations :—Apld. Rigden v. Pierco (1822), 6 Madd. 353; 
Cook v. Collingridge (1823), Jac. 607. Gonsd. Willett v. 
Blanford (1842), 1 Hare, 253; Blisset v. Daniel (1853), 
10 Hare, 493. Expld. Cassels v. Stewart (1881), 6 App. 
Cas. 64. Consd. Stevenson v. Akt. Flr Cartonnagen 
Industric, [1918] A. C. 239. Refd. Heath v. Sansom 
(2852), 4B. & Ad. 172; Portlock v. Gardner (1842), 11 

. J. Ch. 313; Darby v. Darby (1856), 3 Drew. 495; 
Wedderburn v. Wedderburn (1856), 22 Beav. 84; Neilson 


v. Mossend Iron Co. (1886), 11 App. Cas. 298. Mentd. 
Jte Biss, Biss v. Biss, [1903] 2 Ch. 40. 
1642. -] —- CRAWSHAY v. MAULE, 








MAULE v. CRAWSHAY, No. 51, ante. 

















1643. J—LITTLEWOOD v. CALDWELL, 
No. 1608, ante. 

ei -.|—HEATH v. SANSOM, No. 648, 
ante. 

1645. Partnership at will—Solicitors.]— 


ROBERTS v. EBERHARDT, No. 1512, ante. 

1646. Partnership for fixed term—Continuance 
beyond term—Necessity for notice.]|—(1) When 
partners carry on business under a deed of partner- 
ship, if they continue it after the period fixed for 
its duration, they will, in the absence of any other 
agreement, be held to continue it upon the terms 
of the original deed, & in the event of dispute the 
business will be wound up under its provisions. 

(2) If a partnership is carried on beyond the 
term fixed for its duration, it can only be dissolved 
by special notice, & in its absence no notice to 
dissolve will be implied.—Parsons v. HAYWARD 
(1862), 4 De G. F. & J. 474; 31 L. J. Ch. 666; 
GL. T. 628; 26 J. P. 484; 8 Jur. N.S. 924; 10 
W. R. 654; 45 BE. R. 1267, L. C. 

Annotation :—Generally, Refd. Barfield v. Loughborough 

(1872), 8 Ch. App. 1. 

1647. —— Notice in general terms— 
Though special notice in articles.}—-CLARK v, 
LEACH, No. 273, ante. 

1648. Determinable by mutual arrangement— 
Notice by one partner—Ineffectual.|—By Partner- 
ship Act, 1890 (c. 39), s. 26 (1), where ‘‘ no fixed 
term ’’ has been agreed upon for the duration of 
the partnership, any partner may determine it at 
any time by notice. 

By Partnership Act, 1890 (c. 39), s. 32, ‘* subject 
to any agreement between the partners,”’ a partner- 
ship ‘“‘ for an undefined time ’’ may be dissolved 
by notice. 

An agreement of partnership was entered into 
between two persons by which it was provided 
that the partnership should be terminated “ by 
mutual arrangement only ’’ :—Held: one of the 
partners could not determine the partnership by 








a provision that it should be Jawful 
for deft. to terminate at the end of the 
firat year without any notice, if the 
business should not prove satisfactory 


to him :—Z/eld : 
WHITEHEAD v, 


the ement gave 

an uncontrolled discretion to detec 
OWARD 

N.S. R. (2 R. & C.), 493. 
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notice against the will of the other partner.— 
Moss v. ELPHICK, [1910] 1 K. B. 846; 79 L. J. 
K. B. 6381; 102 L. T. 639, C. A. 

1649. Notice in terms of articles—-Right to 
countermand.]—Pltf. & deft. carried on the business 
of surgeons as partners under arts. of partnership, 
which povided (inter alia) that ‘‘in case either 
of the partners should be desirous of retiring, & 
should give twelve calendar months’ notice in 
writing of such his desire to the other partner, 
the continuing partner should have the option of 
becoming the purchaser of the share of the retiring 
partner, for a sum equal to two years’ purchase of 
the share of said retiring partner in the net annual 
profits of the business, provided such option were 
exercised within one calendar month from the 
receipt by him of such notice of retirement’; & 
they also stipulated that ‘‘ each of the partners 
should employ himself assiduously in the business 
& concerns of the said partnership business, & use 
his utmost skill, care & diligence to promote & 
increase the same, & that if either of the partners 
should commit any breach of any of the covenants 
& agreements therein contained, & on his part to 
be respectively observed & performed, then & in 
any of such cases the other of said partners, if he 
should think fit, should be at liberty to dissolve 
said partnership by giving the party offending 
notice in writing, declaring the partnership to be 
dissolved & determined.”’ On Aug. 15, 1856, deft. 
served upon pltf. the proper notice, under the 
arts., of his intention to retire from the business. 
Disputes having then arisen as to the condict of 
certain portions of the business calculated greatly 
to reduce the value of the annual profits of the 
concern, deft., on Sept. 13, 1856, having previously 
received notice, through his solr., that  pltf. 
intended to exercise the option given him to 
purchase deft.’s share of the business, under the 
arts., served upon pltf. notice of a dissolution of 
the partnership, on the ground of an alleged breach, 
by pu of the stipulations of the arts. Later, 
on the same day, pltf. served notice, under the 
arts., of his intention to exercise his option of 
pace in accordance with the intimation he 

ad previously given to deft.’s solr :—Held: the 
evidence failing to show an actual violation of any 
stipulation of the partnership arts. by pltf., deft, 
was not entitled to a dissolution under the arts., 
& the partnership business must be continued to 
be carried on, at whatever inconvenience, till the 
expiration of the twelve months after service of 

Itf.’s notice of purchase.—WaARDER v. STILWELL 
(1856), 26 L. J. Ch. 373; 28 L. T. O. S. 366; 3 
Jur. N.S.9; 5 W. R. 174. 

1650. ——— Expiry of time stipulated—Date of 
dissolution.|—-By partnership arts., one of three 
partners might ‘‘ determine the co-partnership by 
giving six calendar months’ notice’’; & in that 
case, immediately after the expiration of the six 
calendar months, the assets were to be valued, & 
after the valuation being made & the result 
communicated, the partnership “ shall, in regard 
to all the said partners, cease & determine ”’ :— 
Held: the partnership was dissolved at the expira- 
tion of the six months, & not from the completion 
of the valuation, though it continued after the 
six months, for the purpose of winding it up.— 
GRIFFITHS v. BRACEWELL (1865), 35 Beav. 43; 
55 E. R. 810. 

1651. Servjce of notice—On all partners.|— 
Three members of a co., which was unlimited as 








c. Right to give notice—Barred by 
previous dissolution by death of pariner.]} 
(1877), 11 aed ye v. BESWICK (1878), 44 U.C. R. 


AN. 
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to its duration, executed a deed dissolving the co., 
& left a notice of it at the co.’s office. They then 
filed a bill, on behalf of themselves & all other 
members except defts. against the officers of the 
co., alleging that the co. consisted of upwards of 
four hundred members, & that pltfs. were ignorant 
of & had no means of learning their names & 
residences, & praying that the co. might be declared 
to be dissolved :—Held: all the members ought to 
have been served with notice of the deed.— 
WHEELER Vv. VAN Wart (1838), 9 Sim. 193; 2 
Jur. 252; 59 BK. R. 332. 


1652. Invalidation of notice—Accounts irregu- 
Bry taken.|—STEUART v. GLADSTONE, No. 293, 
ante. 

1653. Waiver of notice—By subsequent negotia- 
tions.]|—Deft. B., & other defts., having bought an 
estate, obtained from the Bishop of Durham a 
lease for twenty-one years of land adjoining, 
called the Byers Green Coal Royalty, & commenced 
working same under the name of the Byers 
Green Coal co. In Mar. 1839, they signed an 
agreement that they should be entitled to the land 
so purchased in equal shares, & also to the 
Byers Green Royalty, in equal shares; & that 
each party should participate in the advantages 
or losses to be derived from the purchase & the 
said royalty, etc., & that any money paid for the 
same cstate or royalty, or respecting the winning 
of any colliery by any of the said parties, should 
carry interest until the repayment. L. having 
refused to pay up his calls, to sign a partnership 
deed, & also to concur in borrowing money, the 
other partners, in Feb. 1841, served him with a 
notice that they would no longer continue partners 
with him, & that he was to consider the partnership 
between them entirely dissolved, & they offered 
to pay him back the sum of £850, previously 
advanced by him, with interest. This sum was 
not paid, & negotiations afterwards took place 
between the parties respecting the payment of the 
sum, & other compensation to B., & as to the terms 
of the dissolution. A treaty was also entered 
into by one of the partners, for the purchase of 
B.’s interest in the colliery. An action having 
been brought against B. & the other partners on a 
bill of exchange accepted in the name of the firm, 
to which deft. B. pleaded non accepit, the judge 
told the jury that the partnership contract was 
for twenty-one years, & could not be dissolved by 
the notice :—Held: this was a misdirection, the 
partnership being indefinite; & the question for 
the jury was, whether, after it had been dissolved 
by the notice, the parties came to a new agreement 
to carry on the concern together as partners.— 
Laycock v. BULMER (1844), 13 L. J. Ex. 156; 
2L. T. O. 8. 101, 332. 

1654. Effect of valid notice—Partner a trespasser 
——On partnership premises leased by other partner.]| 
—In Sept. 1846, a partnership was entered into 
between A. & B. the terms of which were never 
definitively arranged. The business continued 
to be carried on, in the names of A. & B. in a sho 
& counting house forming part of a house of which 
A. was lessee, down to Dec. 25, when A. caused B. 
to be served with a notice to dissolve the partner- 
ship. On Jan. 2, 1847, B. broke & entered the shop 
& counting house :—Held: he was liable in 
trespass; his right to the occupation of the 
premises having ceased with the determination of 
the partnership.—BrENHAaM v. GRAY (1847), 5 
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Cc. B. 188; 17L. J.C. P. 50; 10L. T. 0.8. 112; 
136 EB. R. 827. 
Annotation :—Apld. Pocock v. Carter, [1912] 1 Ch. 663. 

1655. Withdrawal of notice—-Whether per- 
missible—Without consent of partner notified.|— 
Arts. of partnership between pltf. & deft. provided 
that either partner should be at liberty deter- 
mine the partnership at the end of the first seven 
years of the term, on giving previous notice to the 
other partner of his intention to do so. Pitf. 
having become insane, deft. served on him notice 
of his intention to determine the partnership at 
the end of the first seven years of the term :— 
Held: the notice could not be withdrawn without 
the consent of pltf. 

If the first notice put an end to the partnership, 
it altered the position of the parties; & how 
could a man without the consent of the other 
party say, I will become a partner again? It is 
totally impossible that, after a notice of that kind 
has been given, one party alone could withdraw it, 
without the consent of the other & enter into a 
partnership again. In my opinion, there is no 
such power of withdrawal as is claimed by deft. ; 
& if the first notice were valid, that notice remains 
unaffected by the attempt to withdraw it (JESSEL, 
M.R.).—J ONES v. LLOYD (1874), L. R. 18 Hq. 265 3 
43 L. J. Ch. 826; 301. T. 487; 22 W. R. 785. 
Annotations :—Mentd. Wilder v. Piggott (1882), 22 Ch. D. 

263; Porter v. Porter (1887), 37 Ch. D. 420; Didisheim 

v. London & Westminster Bank, [1900] 2 Ch. 15; New 

York Sccurity & Trust Co. v. Keyser, [1901] 1 Ch. 666. 

1656. Notice in writing—Sufficilency of—Partner- 
ship by deed.|—Where there is a partnershi 
constituted by deed, a notice that it is dissolve 
signed by the partics, for the purpose of being 
inserted in the Gazette, is sufficient evidence of the 
dissolution for all purposes against the parties 
signing it.—Doz d. WAITHMAN v. MILES (1816), 
1 Stark. 181; 4 Camp. 373, N. P. 

Annotation :—Refd. Pocock v. Cartor, [1912] 1 Ch. 663. 

1657. Unseasonable notice.| — FEATHERSTON- 
HAUGH v. FENWICK, No. 917, ante. 

Notice to lunatic partner.|—-See LuNactics, Vol, 
XXXITII., pp. 207, 208, Nos. 1129-1131. 


SUB-SECT. 2.—-TERMINATION OF UNDERTAKING 
OR ADVENTURE. 

See Partnership Act, 1890 (c. 39), ss. 32 (b), 38. 

1658. Publishing adventure — Publication of 
specific edition.|—Agreement between the author 
of a work & a publisher, by which the publisher 
agreed to publish the work at his own expense & 
risk & after deducting all charges & expenses, & 
@ percentage on the gross amount of the sale for 
commission & risk of bad debts, the profits 
remaining of every edition that should be printed 
of the work were to be equally divided between the 
author & publisher :—-Held: (1) to create a joint 
adventure between the parties, which the author 
was at liberty to terminate upon notice to his 
publisher after the publication of a given edition, 
it appearing that, at the date of such notice, no 
fresh expense had been incurred by the publisher 
in printing advertisements or otherwise, since the 
publication of that edition; (2) the circumstance 
of the deta caa having stereotyped the work 
previously to the publication of the last published 
edition did not affect the right of the author to 
terminate the agreement as above.—READE v. 


Ad ER A tere Ret PORE ln 
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BENTLEY (1858), 4 K. & J. 656; 27 L. J. Ch. 254 ; 

30 L. T. O. S. 269; 4 Jur. N.S. 82; 6 W. R. 240; 

70 BE. R. 2738. 

Annotation :—Generally, Mentd. Abrahams v. Reiach, [1922] 
1K. B. 477. 


SUB-SECT. 3.—DEATH OF PARTNER. 

See Partnership Act, 1890 (c. 39), ss. 33 (1), 
36 (3). 

1659. General rule.]— Arts. of partnership do not 
survive for the benefit of exors., etc., without an 
express provision for such purpose. Same as to 
assignees of a bkpt. Rights, as between the 
parties in such instances; & through them the 
rights of their creditors. — PEARCE v. CHAMBERLAIN 
(1750), 2 Ves. Sen. 33; 28 E. R. 238. 

Annotation :—Refd. Anon. (1856), 2 K. & J. 441. 

1660. ———.| —- MARJORAM v. SAUNDERFORD 
(1782), Rom. 110, L. C. 

.|—CRAWSHAY v. COLLINS, No. 1010, 





ante. 

1662. ——.])—VuLiIiAMy v. NOBLE, No. 596, 
ante. 

1663. ———.|—-CRAWSHAY v. MAULF, MAULE v. 


CRAWSHAY, No. 51, ante. 

‘ |—RoyvaL BANK OF SCOTLAND v. 

CHRISTIE, No. 1829, post. 

1665. -|—In an ordinary partnership the 
presumption is that the interest & the liability 
of a partner is terminated by his death.—Re 
AGRICULTURIST CATTLE INSURANCE Co., BAIRD’S 
CASE (1870), 5 Ch. App. 725; 23 L. T. 424; 18 
W.R. 1094, L. JJ. 

Annotations :—Refd. Jamos v. Buena Ventura Nitrate 
Grounds Syndicate, [1896] 1 Ch. 456; Public Trustee v. 
Kider, [1926] Ch, 776, 

1666. -]—Testator bequeathed the income 
of his share in a partnership at will to his wife 
for her life, & after her death he gave his share, 
to his partner :—Held: the partnership deter- 
mined by testator’s death, & even if the bequest 
could operate as a specific gift, the result was a 
partnership at will between the partner & the 
widow which could be determined by either, 
without the consent of the other.—CRAVEN v. 
CRAVEN (1908), 52 Sol. Jo. 498. 

1667. Partnership for fixed term.]—A_ partner- 
ship for a term of years is dissolved by the death 
of a partner before the term has expired.— 
GILLESPIE v. HAMILTON (1818), 3 Madd. 251; 56 
EK. R. 501. 
alation -—-Apld. Chapman v. Beckinton (1842), 3 Q. B. 


1668. -|—In 1851, A., B. & C. agreed to be 
partners for five years. Six months afterwards, 
A. being in difficulties, it was agreed between A.., 
his creditors, & B. & C., that A. should retire, & 
B. carry on the business for his own behoof & 
that of A.’s creditors for the period of five years, 
as agreed on by the arts., & that A. should assign 
to trustecs his separate estate for the benefit of 
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his creditors; & B. agreed to appropriate to the 
said trustees the share of profits in his business that 
would have accrued to A. in the event of the 
partnership having been continued, less £400 a 
year to be appropriated to A.’s maintenance. A. 
died two months after :—Held: the right of his 
creditors to a share in the profits thereupon ceased. 
—CROSBIE v. GUION (1857), 23 Beav. 518; 53 
EB. R. 203. ; 

1669. ———.|—-A partnership was entered into 
between A. & B. for a term of years, subject to a 
power in A. to determine it by giving three months’ 
notice; & it was provided, that in case of the 
death of A. before the partnership was fully wound 
up, his exors. should settle its affairs. A. during 
the term gave notice to determine, & died before 
the expiration of the three months :—Held: the 
partnership determined on the death of A.—BELL 
v. NEVIN (1866), 12 Jur. N.S. 9385; 15 W. FR. 85. 

1670. ———- Provision for continuance by 
executors..—LANCASTFR v. ALLSUP, No. 963, 
ante. 

See, also, AGENCY, Vol. I., pp. 541, 691, Nos. 
1948, 3005; Bankers, Vol. III., p. 303, 304, 
Nos. 978-981; ConTRAcT, ‘Vol. XII., p. 594, 
No. 4945; MINEs, Vol. XXXIV., p. 625, No. 217. 


Sun-sEcT. 4.—BANKRUPTCY OF PARTNER. 

See Partnership Act, 1890 (c. 39), ss. 33 (1), 
36 (3). 

1871. Dissolution from adjudication.) - - The 
issuing of the commission does nothing, unless he 
is found bkpt. The adjudication, that he is 
bkpt., is what severs the partnership. The first 
act is that declaring him bkpt. (LoRD Lovat- 
BoRoUGH, C.).—KEa p. SmirH (1800), 5 Ves. 295 ; 
31 KB. R. 595, 1. C. 

Mining partnership.|—-See MINES, Vol. XX XIV., 
p. 625, Nos. 214-216. 

See, also, BANKRUPTCY, Vol. IV., pp. 394, 395, 
431, 455, Nos. 3611, 3891, 4109 ef seq. 


SuB-sECT. 5.—EXECUTION ON PARTNER’S 
SHARE. 


See Partnership Act, 1890 (c. 39), ss. 23, 33 (2). 

1672. Whether operating as dissolution.|—Two 
persons contracted with a railway co. to execute 
certain works, &, after some progress had bcen 
made with the works, a judgment creditor of one 
of the contractors took in execution his share of 
the plant & effects, which the sheriff sold & 
assigned to the other contractor. The other 
contractor assigned the interest of the firm in 
the contract, & all the effects & moneys due or 
to become due in respect of the same, to a third 
person, by way of security, with power for such 
assignee to enter on the works & take possession 
& execute the contract. The assignee some 
months afterwards took possession of the works 


| & proceeded to complete them. The co. had 
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of special provision, the death of a 

partner puts an end to a partnership, 

even though the term provided for 
has not expired.— WHITNEY v. SMALL 
1913), 31 O. L. R. 191; 6 0O. WL. N. 
66.— CAN. 


1659 ii, ---RoyvaL Bank or 
SCOTLAND v. CHRISTIE (1241), 2 Robin 
App. 118.—SCOT. 


f. Agreement for continuation.}—A 
contract of co-partnership provided 





| that in the event of the death of either 
1659 i. General rule.}—In the absence ! 


of the partics, the co-partnership should 
not come to an end:—Held: the 
pertoerehip was not dissolved by the 

cath of one, but subsisted as a con- 
tract of partnership between the sur- 
viving partner & the representatives 
of deceased.—HILL v. YLIE (1865), 
3 Macph. (Ct. of Sess.) 541; 37 Se. 
Jur. 271.—SCOT. 

g. Effect on tenancy.}—Where one 
of two partners lived till his death in a 
house which formed part of the partner- 
ship property, being debited yearly 


with £20 in the books of the firm, which 
sum was described as ‘* rent ’’ :—Held : 
there was no tenancy in his personal 
representativ who was proporly 
ejected on the'title.—LEE v. CRAWFORD 
(1912), 46 I. L. T. 81.—IR. 


PART VI. SECT. 1, SUB-SECT. 4. 

h. Hzecution of creditor’s deed.}— 
The execution of a creditor’s deed by 
one partner is a dissolution of the 
partnership.—DavigEs +. BARLOW 
(sel), 2 . S. W. L. R. (L.) 66.— 
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notice of the execution & sale by the sheriff of the 
property of one contractor, & of the assignment 
to the othcr, & by the other to the assignee, & 
they allowed the works to be continued by the 
two latter persons respectively, & made payments 
to them on account. The assignee having, after 
the insolvency of his assignor, filed his bill against 
the co. for an account of what was due from them 
in respect of the contract, & foc a declaration that 
a release executed to the co. by the contractor 
whose share had been taken & assigned by the 
sheriff, was fraudulent :—Held: (1) the seizure 
in ‘execution of one partner’s share of the plant & 
effects operated as a dissolution of the partner- 
ship; (2) the subsequent prosecution of the 
works by the other contractor or his assignee, did 
not necessarily involve any new contract with 
the co., but was consistent with that theretofore 
made; (3) the contractor, or his assignec, who 
without objection from the co. prosecuted the 
works, could sustain a suit against the co. for 
payment of what had become due from them in 
respect of the works done under the contract ; 

(4) a release executed by the partner & con- 
tractor whose share of the partnership effects had 
been taken in execution, was void as against the 
other contractor & his assignec.—ASPINALL Uv. 
LONDON & NortH WESTERN Ry. Co. (1853), 11 


Hare, 325; 22 J. T. O. S. 75; 1 W. RR. 518; 
68 EB. lt. 1299. 
1673. Charging order.|—Brown, JANSON 





& Co. v. LIUTCHINSON & Co.. No. 882, avite. 
See, also, Part IV., Sect. 6, sub-sect. 2, J. 
ante. 


(b), 


SUB-SECT. 6.—PARTNERSHIP BECOMING ILLEGAL. 
See Partnership Act, 1890 (c. 39), s. 34. 
Alien partner——During war.|—See ALIENS, Vol. 
II., p. 177, Nos. 415, 416. 


SUB-SECT. 7.—TEXPULSION OF PARTNER. 


See Partnership Act, 1890 (c. 39), s. 25. 

1674. Right of expelled partner to opportunity 
of explanation of conduct—Before service of notice 
of dissolution.|—Partnership arts. contained a 
general clausc, requiring committee meetings to 
be held for the purpose of determining on the 
conduct & management of the business, & several 
other clauses requiring that specified things should 
only be done at committee meetings. The arts. 
also contained a power of expulsion by a majority 
which was absolute in its terms :—Held: (1) the 
power might be exercised without any cause being 
assigned, & without any previous committee 
meeting ; (2) such power must be exercised bond 
fide, & for the benefit of the whole body, & not 
for the benefit of individual partners; (3) the 
power was not properly exercised at the exclusive 
instance of one partner, & in consequence of his 
representation to the other partners, made with- 
out the knowledge & behind the back of the 
partner who was to be expelled, & without giving 
to such partner the opportunity of stating his 
case, & of removing any misunderstanding on 
the part of his co-partners.—BLISsSET v. DANIEL 
(1853), 10 Hare, 493; 1 Eq. Rep. 484; 18 Jur. 
122; 1 W. R. 529 ; 68 E. R. 1022. 


Annotations :-—As to @) Folld. Wood v. Woad (1874), L. R. 
9 Exch. 190. Distd. Russell v. Russell (1880), 14 Ch. D. 


PART VI. SECT. 1, SUB-SECT. 7. Excessive drinking 
k. Right of expelled partner to oppor- 
conduct— 


tunity of explanation of 734.— 


by bat —WILKIE 
v. das ae ONO: 2) (1900 
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471. Refd. Coventry v. Barclay (1863), 33 Beav. 
Allhusen v. Borries (1867), 15 W. R. 739. da to (3). Fold’ 
Wood v. Woad (1874), L. R. 9 Exch. 190. _ Distd. Cooper 
: A iach (1876), 34 L. i 90; Green v. Howell, eit 1 in 
Generally, Refd. Parker v. McKenna ae 74), 1 
Gr "App .107; Steuart ». Gladstone (1879), 10 Ch. D. b26 ; 

Cruikshank v. ‘Sutherland (1922), 92 L. J. Ch. 136. Mentd. 

Simmons, etc. Saree Ie est Devon Great Consols 

Mines v. Phillips (pert). 2T. L. R. 455 ; A aa da Manu- 

facturers’ Sccuritics (1917), 86 L. J. Ch. 305. 

1675. .]—Declaration, alleging that pltf. 
was a member of a mutual insurance society, which 
insured members against losses to ships entered & 
insured in the books of the society, on a deposit being 
made of £5 per cent. on the amount insured ; that 
defts. were the committee of the society, by the 
rules of which they had the entire control of the 
funds & affairs of the society, & were to determine 
on the admission or rejection of ships insured or 
proposed for insurance; that by another rule, 
‘if the committee shall at any time decm the 
conduct of any member suspicious, or that such 
member is for any other reason unworthy of 
remaining in this society, they shall have full 
power to exclude such member, by directing the 
secretary to give such member notice in writing 
that the committee have excluded such member 
from the socicty, &, after the giving of such 
notice, such member shall be excluded, & have 
no claim or be responsible for or in respect of any 
loss or damage happening after such notice ’’; that 
pltf., as such member, had entered a ship on the 
books of the society, & had paid the deposit, & 
was thereupon entitled to an indemnity for loss 
happening to the ship; that defts., well knowing 
the premises, but ‘‘ wrongfully, collusively, & 
improperly contriving to deprive pltf. of the 
benefit of such indemnity, did wrongfully, col- 
lusively, & improperly expel pltf. from the society 
on the alleged ground that his conduct was 
suspicious, or that he was for some reason un- 
worthy of remaining in the society, without 
giving pltf., or any person on his behalf, any 
opportunity whatsoever of being heard before 
them, & without, in fact, hearing pltf., or any 
person on his behalf, in defence & vindication of 
pltf.’s conduct as a ‘member of the society with 
reference to the said ground of expulsion ”’ 
whereby pltf. lost the benefit of an indemnit ‘or 
damage which his ship subsequently sustained, 
& was otherwise dammnified :—Held: the declara- 
tion showed no cause of action. 

(1) (Kerriy, C.B., PoLtock & AMPHLETY, BB.) 
on the ground that, assuming the allegations of 
the declaration to be true, the act of detts. in 
expelling pltf. without giving him an opportunity 
of being heard was void; pltf., therefore, still 
remained a member of the society, & had sustained 
no damage; (2) (CLEASBY & POLLOCK, BB.) on 
the ground that the declaration did not suffi- 
ciently charge mala fides.—Woop v. WoaD (1874), 
L. R. 9 Exch. 190; 43 L. J. Ex. 153; 30 L. T. 
815; 22 W. R. 709; 2 Asp. M. L. C. 289. 


sd fer aed -— As to (1 ) Distd. Cooper »v. Pao (1876), 34 
. T. 90; Russell v. Russell (1880), 14 Ch. D. 471. 
5 ames v. "Chartered Accountants Poeiibute (1907), 98 L. T. 
225; Green v. Howell, [1910] 1 Ch. 495; D’Arcy ». 
Adamson (1913), 29 TT: L. R. 367. Generally, entd. 
Lapointe v. L’Assocn. de Dp ronreletice et de eee de la 
Police de Montreal, [1906] A. C. 535; Casse f nglis, 
(1916] 2 Ch. 211; einberger wv. Inglis, 1919) AY c 608} 
R. v. Housing Appeal Tribunal, [1920] 3 K. B. 
‘. Leman Street Police Station, Kx p. Vin loot ae 
Bra aae ag orotate ae Home Affuirs, Ex p. Vinicoft (1920), 


1676. -—— ———.] —-STEUART v. GLADSTONE, No. 








293, ante. 


Service of notice 1]. Dissolution advertised as by mutual 
One errs: }—One of two part- 
ners having broken a condition in the 


,1€N. ZL. R. 
partnership articles the other verbally 
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Sect. 1.—Otherwise than by the court: Sub-sects. 7 
& 8. Sect. 2: Sub-sects. 1 & 2, A.] 


1677. —— Provision as to arbitration 
whether conduct justifies expulsion.}]— | 
partner is not entitled to spring a notice of dis- 
solution on his co-partner without giving him 
some preliminary warning of the cause of com- 
plaint, & an opportunity of meeting the case 
alleged against him. 

(2) Arts. of partnership provided that a partner 
might be expelled for breach of certain acts 
therein specified, & that if any question should 
arise whether a case had happened to authorise 
the exercise of this power, such question should 
be referred to arbn. Defts. served a notice on 
pltf. to determine the partnership on the ground 
that he had committed a breach within the 
expulsion clause, but gave no details of the 
particular act complained of; pltf. thereupon 
brought an action to restrain defts. from acting 
on this notice; defts. moved to stay procecdings 
& refer all matters in dispute to arbn. :—Held: 
the preliminary question whether or not the 
notice of expulsion was valid was one more suit- 
able for decision by the ct. than by an arbitrator, 
& as there was a suggestion of a fraudulent 
exercise of the Power of expulsion, the ct., in the 
exercise of its discretion, ought not to stay pro- 
ceedings & enforce a_ reference.—-BARNES  v. 
Younes, [1898] 1 Ch. 414; 67 L. J. Ch. 268; 
46 W. R. 382; 42 Sol. Jo. 269. 
sa teat :—As to (1). Overd. Greon v. Howell, [1910] 














ae As to (2) Apprvd. Green v. Howell, [1910] 1 
Sh. ‘ 
1678. |—A deed of partnership 


provided that, in the event of either partner 
committing any breach of the partnership arts. 
or any other flagrant breach of his dutics as a 
partner, the other partner might by notice in 
writing terminate the partnership, provided that 
if any question should arise whether a case had 
happened to authorise the exercise of his power it 
should be determined by arbn., if the offending 
partner so requested in writing within a given 
time. Under this clause one partner, without 
any preliminary warning to his co-partner, served 
him with a notice of dissolution on the ground 
that he had committed breaches of certain specified 
arts. & had also committed a flagrant breach of 
his dutics as a partner :—Held: in the absence 
of mala fides, it was not a condition precedent to 
the validity of the notice that the partner serving 
the notice should before serving it disclose to his 
co-partner the causes of complaint against him 
or give him an opportunity of being heard in his 
defence, & the notice was valid.—GREEN v. 
HOWELL, [1910] 1 Ch. 495; 79 L. J. Ch. 549; 
102 L. T. 347, C. A, 

1679. Breach of specific clause.| — 
CooPER v. Paar, No. 138, ante. 

1680. Power to expel—Bon& fide exercise.|— 
BuissEr v. DANIEL, No. 1674, ante. 











hae ——.]—Woop v. Woapn, No. 1675, 
ante. 
1682. Power vested in one partner—By 





articles.|—Partnership arts. between A. & B. 
provided that, if the business should not be con- 
ducted to the satisfaction of B., he should have 
power to give notice to A., to determine the 
partnership ; the arts. also contained an arbn. 
clause providing that any differences in relation 
to the partnership should be referred to arbn. 


notified him that he must leave the 
firm & to avoid publicity he consented 
to an immedia dissolution which 
was advertised as a dissolution by 


mutual consent :—Held: 
of defts. in advertising that the dis- 
solution was by mutual consent did 
not preclude them from showing that 
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B. having given notice to A. for the partnership 
to be determined, A. brought an action against 
B., alleging various charges of fraud, & claiming 
that the notice should be' declared void, & that 
B. should be restrained from announcing the 

dissolution of the partnership, whereupon B. 

moved that the matters in question should be 

referred to arbn. :—Held: (1) the power to give 

the notice under the arts. was exercisable by B. 

at his own will & pleasure; (2) A. having, in the 

judgment of the ct., failed to establish a prima 
facie case of fraud, the matters in question should 
be referred to arbn. according to the arts.— 

RUSSELL v. RUSSELL (1880), 14 Ch. D. 471; 49 

L. J. Ch. 268; 42 L. T. 112. 

Annotations :—.As to (2) Apprvd. Walmsley v. White (1892), 
67 L. T. 433. Refd. Vawdrey v. Simpson, [1896] 1 Ch. 
166; Kelly ». National Soc. of Operative Printers (1915), 
113 L. T._1055; Cassel v. Inglis, [1916] 2 Ch. 211. 
Generally, Refd. Belfield v. Bourne, {1894} 1 Ch. 521; 
Green v. Howell, (1910] 1 Ch. 495. Mentd. Minifie v. 
Ry. Passengers Assco. (1881), 44 L. T. 552; Lapointe v. 
L’Assocn. de Bienfaisance et de Rotraite de la Police de 
Montreal, [1906] A. C. 535; R. v. Appeal Tribunal (1920), 
89 L. J. K. B. 1133; TR. v. Leman Street Police Station, 
iz p. Venicoff, [1920] 3 K. B. 72; Metropolitan Tunnel & 
Public Works v. L. HKlec. Ry., [1926] Ch. 371. 

1683. Irregularities in accounts.| — he 
failure of one partner to enter in his accounts 
partnership moneys received by him is, of itself 
& independent of any provisions in the arts. of 
partnership, a sufficient ground for the other 
partner dissolving. 

By arts. of a partnership for a term, each 
partner was to keep proper books of account & 
to enter all his receipts, & in default the other 
might dissolve the partnership. One partner had 
made small omissions in seventeen instances, 
which, in the aggregate, amounted to £9 10s. :— 
Held: this justified the other in dissolving the 
partnership.—CHEESMAN v. Prick (1865), 35 
Beav. 142; 55 H.R. 849. 

1684. Expulsion for dishonesty—Conviction for 
dishonesty.|—Arts. of partnership provided that 
in the event of either of the junior partners being 
‘addicted to scandalous conduct detrimental to 
the partnership business,’’ or being guilty of 
‘‘any flagrant breach of the duties of a partner, | 
the senior, partner might give the offending 
partner sid days’ notice of expulsion from the 
partnership. One of the junior partners having 
been convicted by a police magistrate of travel- 
ling without a ticket with intent to avoid pay- 
ment, d& fined the full penalty, the senior partner 
served him with notice of expulsion. On motion 
by the junior partner for an interim injunction to 
restrain his expulsion :—Held; as pltf. had been 
convicted of dishonesty, the notice of expulsion 
was justified, & under the circumstances the ct. 
declined to interfere by interlocutory injunction. 
—CARMICHAEL v. Evans, [1904] 1 Ch. 486; 73 
L. J. Ch. 829; 90 L. T. 573; 20 T. L. R. 267. 

1685. Notice of expulsion—Validity of—Question 
for court.|—BARNEs v. YOUNGS, No. 1677, ante. 

1686. ——— By one partner—Subsequent con- 
currence by others.]|——SmiTH v. MULEs, No. 904, 
ante. 

1687. Avoidance of notice & restraint of 
proceedings.|—W. & O. entered into co-partnership 
for a term of twenty-one years in the trade of 
millstone makers, ©. being besides cashier of the 
firm. Disputes of old standing existed between 
the partners at the commencement of the co- 
partnership & ill temper was exhibited on frequent 
occasions between them afterwards. Deft. C. 








it took place in consequence of mis: 
conduct of the retiring partner.— 
O’ KEEFE v. CURRAN (1889), 17 8. C. Rt. 
596.—CAN. 


the action 


Part VI.—DIsso.vuTIoNn. 


ultimately, & within a year from the commence- 
ment of the partnership term, took proceedings 
to determine the co-partnership by notice under 
the expulsion clause, upon the ground of pitf. 
W.’s alleged violations of the partnership arts. 
in six particular items, which were specified in a 
notice to pltf., dated in Mar. 1871. Pitf. filed his 
bill to restrain deft. from proceeding further with 
that notice, & to have such notice declared void. 
Deft. afterwards took proceedings under the arbn. 
clause, & pltf. amended his bill for the purpose of 
restraining these latter proceedings also. The 
particular alleged violations were explained away 
upon the evidence as entire mistakes on deft.’s 
part attributable to the previous state of feeling 
existing between the partners :—Held: (1) pltf. 
W. was entitled to have the notice of dissolution 
declared void, & all proce-dne upon such notiee 
restrained ; (2) deft. must be restrained from 
proceeding under the arbn. clause.—WITT v. Con- 
CORAN (1872), 21 W. R. 47. 

1688. Article for dissolution on misconduct— 
Partnership for term—JInapplicable after term. ]|— 
CLARK v. LEACH, No. 278, ante. 

1689. Expulsion stayed— Pending inquiry.] — 
Where solrs. had entered into partnership upon the 
terms that either party might dissolve the partner- 
ship in the event of inattention to business or other 
misconduct on the part of the other partner, & one 
of them having availed himself of such provision, 
& excluded the other from the office on a bill filed 
by the excluded partner :—Held: an issue was 
properly directed to try the fact of inattention 
to business, & that in the meantime the con- 
tinuing partner ought to be restrained by injunc- 
tion from excluding his co-partner from the 
business.—MINGAYE v. WILKINS (1848), 11 L. ‘T. 
O.S. 41, L. C. 


SuB-sEcr. 8.—OTHEL CASES. 


1690. Animus between parties.|——-PEARCE vv. 
LINDSAY (1860), 3 De G. J. & Sm. 1389; 46 EH. R. 
691,1.0. &L. JJ. 

1691. Determinable on specified event.|] — By 
arts. of partnership, it was stipulated that, in the 
event of such severe illness as should oblige deft. 
to quit India for more than one year, the books 
should be made up to the end of the partnership 
year, & a valuation should be made of the stock. 
Deft. became an incurable lunatic on his way to 
India. He arrived there in 1841, & was sent back : 
—Held: this art. contemplated a dissolution ; 
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according to the fair meaning of the art., the event 
had happened, & his partners were entitled to a 
dissolution as from the end of the partnership year 
1842, & not, as contended by defts., from the 
decree.—BAGSHAW v. PARKER (1847), 10 Beav. 
532 ; 50 E. R. 686. 


Secr. 2.—BY THE COURT. 
SUB-SECT. 1.—COURTS HAVING JURISDICTION. 


See Supreme Court of Judicature (Consolidation) 
Act, 1925 (c. 49), s. 56 (1) (6); Chancery ot Lan- 
caster Act, 1890 (c. 23), 8. 3; County Courts Act, 
1888 (c. 43), s. 67 (7); Lunacy Acts, 1890 (c. 5), 
s. 119, 1891 (c. 65), s. 27 (1), 1922 (c. 60), s. 2 (8). 


SuUB-SECT. 2.—ACTION FoR DISSOLUTION. 
A. In General. 

1692. In what cases action will lie—Partnership 
at will.|—Bill by a partner under a parol agree- 
ment charging misconduct in the other partner, 
& praying a dissolution, account & injunction from 
executing securities in the name of the firm: 
demurrer to the prayer for a dissolution, because 
there was no writing between them, overruled.— 
MASTER v. KIRTON (1796), 3 Ves. 74; 30 E. KZ. 
901, L. C. 

1693. ——— Action for dissolution by executors 
of deceased partner—Agreement for executors to 
continue business in event of death of partner— 
Rights of surviving partner.|—-DOWNs v. COLLINS, 
No. 962, ante. 

1694. Necessity for naming all parties.|—A bill 
cannot be filed by partners on behalf of them- 
selves & all other partners who are not defts., 
against the remaining partners, for a dissolution. 
The names of those who wish the dissolution must 
be set forth.—WILSON v. CHESTER (1831), 1 L. J. 
Ch. 126. 

1695. Power of court on dissolutfon—To order 
inquiry —- Partnership terms disputed.}]— In an 
action for dissolution of partnership, pltfs. by their 
statement of claim alleged that they & deft. had 
agreed to take a lease of certain premises & to 
enter into partnership ; that draft arts. of partner- 
ship were considered & approved by pltfs. & deft. 
at an interview on a day named, subject to their 
being finally revised by deft.’s solr.; that the 
draft arts. had not yet been revised, nor the arts. 
executed ; that, although the draft arts. were only 


PART VI. SECT. 1, SUB-SECT. 8. 


m, dgreement between partners for 
one to purchase assets of partnership.)|— 
L. & T. who were partners, entered 
into an agreement, that each should 
tender for the partnership assets & 
that the highest tenderer should 
become the purchaser & take posses- 
sion upon payment. T. who was the 
highest tenderer refused to complete : 
—Held: the partnership was dissolved. 
—LOVERIDGH v: TAYLOR (1896), 17 
N. Ss. Ww. L. R. 50; 12 N. g. W. W. N.: 
170.—AUS. 

n. Assignment of interest in business. } 
—A partnership for a definite term, 
which has not expired, can be put an 
end to by the voluntary assignment by 
one of the partners of his interest in 
the business, at his own instance or 
at the instanco of his assignee, against 
the will of the other partner.—~WEST- 
BROOK v. WHEELER, WHEELER v. 
a Oe (1894), 25 O. R. 559.— 


o. Change in membership of firm.)—~— 


BANK OF ToRONTO v. Nixon (1879), 
4A. HR. 346.—CAN. 

Pp. .}—Any change in the meni- 
bership of a partnership dissolves 
such partnership.—STANDARD BANK 
v. WENTZEL & LOMBARD, [1904] T. 8. 
828.—S. AF. 

q. Agreement for dissolution only by 
deed.J—When it was provided by a 
partnership deed, that the dissolution 
should only be by deed :—Held: this 
provision was complied with by aA 
general submission to arbn. of all 
matters in difference between the 
partners, & an award (both under seal) 
that all tho partnership effects should 
be vested in A. as a trustee, to wind up 
the concern.—HUTCHINSON v. WIIIT- 
FIELD (1830), Hayes, 78.—IR. 


PART VI. SECT. 2, SUB-SECT. 2.—-A, 

r. Dissoiution as from service of 
writ.}-Service of a writ asking for a 
decreo of dissolution of a partnership 
at will is a sufficient notice of dissolu- 
tion & tho partnership is dissolved 





from the date of such service.— 
MoComs v. McCara, [1920] 1 W. W. Rh. 
508.—CAN, 


t. ———.]) — PHILLIPS ©. MELVILLE, 
[1921] N. Z. L. R. 571.—N.Z. 


_ a. Necessity to determine all ques- 
tions.J-—-When a partnership is wound 
up by the ct., all questions arising 
between the partners out of the part- 
nership transactions should be disposed 
of in the winding-up suit.—LALBHAI 
VALLABHBHAI v. KAVASJI NANABHAL 
(1871), 8 Bom. O. Cc. 209.—IND. 


b. Power of court on dissolution— 
To allow partner to buy out others.}— 
In a suit for dissolution of partnership, 
the ct. refused to incorporate in the 
order a provirion allowin 
partners to buy out the shares of the 
others at a valuation.—STONE 1. 
M ‘LAUGHLIN (1014), 14S. R. N.S. W. 
146.— AUS. 


co. Costs—Out of assets—Asseis in- 
ie, aed }—The costs of a partnership 
sult are paid out of the assets. Whero 


one of the 
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Sect. 2.—By the court: Sub-sect, 2, A. & hb 


settled subject to revision, the terms of the 
arrangement between pltfs. & deft. as thercin 
provided were definitely agreed upon at the inter- 
view ; that deft. had not intimated any objection 
to the terms of tho arts.; that it was soon after- 
wards agreed that certain sums should be brought 
in by pltfs. & deft. ; that they had proceeded with 
the partnership undertaking, & the deft. had taken 
an active part in it, but that he had not con- 
tributed his share, & notice had been given him to 
withdraw from the undertaking. Deft., in his 
statement of defence, admitted that he had 
agreed to enter into partnership as alleged, & 
added, ‘‘ Deft. denies that the terms of the arrange- 
ment between himself & pltfs. were definitely 
agreed upon as alleged’ :—Held: there should 
be a decree for dissolution, with an inquiry, if 
desired by deft., as to the terms of the arrange- 
ment for partnership.—THoRP v. ITloLDSwoRTH 
(1876), 3 Ch. D. 637; 45 L. J. Ch. 406; 8 Char. 
Pr. Cas. 87. 

Annotations :—Mentd. Byrd v. Nunn (1877), 37 L. T. 5853 

Tildeslcy v. Harper (1878), 10 Ch. D. 393. 

1696. Form of action—Alternate claims—For 
dissolution or rescission.|—-BaaoT v. Easton, No. 
1280, ante. 

1697. Date of dissolution—Date of commence- 
ment of action.|—A partnership at will held dis- 
solved as from the date of the filing of a bill which 
prayed for its dissolution.—SHEPHERD v. 

(1864), 33 Beav. 577; 55 E. R. 492. 

1698. ©] — UNSWORTH  v, 
[1896] W. N. 2. 

1699. Costs—By whom or from what funds 
payable.]|—When a dissolution of partnership is 
caused by an act of God, the costs after the 
hearing will be paid out of the partnership pro- 
perty. The costs up to the hearing will be paid 
out of the partnership property or by each party 
according to circumstances..—-ROWLANDS v. EVANS, 
WILLIAMS v. ROWLANDS (1866), 14 W. R. 882. 








JORDAN, 


B. Reference to Arbitration. 


Pes generally, ARBITRATION, Vol. II., pp. 332 
et seq. 

1700. Power of arbitrator—To award dissolution 
—Construction of arbitration clause.]—If two part- 
ners refer all matters in difference between them, 
the arbitrator may dissolve the partnership.— 
GREEN v. WARING (1764), 1 Wm. BI. 475; 96 
E.R. 275. 

1701. -|—In a bill for the dis- 
solution of a partnership at will carried on upon 
the terms of an indenture after the expiration of 
the period fixed by the indenture pltf. alleged that 
disputes had arisen between himself & deft., his 
partner, & prayed for a dissolution of the partner- 
sbip, the realisation of the assets, & the appoint- 
ment of a receiver. Deft. put in a plea stating 
that one of the clauses of the indenture provided 
that in case any difference should at any time 





S meumennmmaneneed 





the assets are insufficiont for the pay- 
ment of costs then the deficioncy must 
be borne by the partners in proportion 
to their share of the profits. CURRAN 


d. -]—In a suit for dissolu- 
tion of partnership a deft. who is 
indebted to the partnership cannot 
have his costs of suit paid out of the 
partnership assets unless he first makes 
good to the assots the sum which is 
round due from him.—RExED v. Simp- 
BON (1909), 29 N. Z. de R. 798.—-N.Z. 


e. Dissolution due to misconduct 


dissolu 








v. PERRY (19 
N.Z. 


partnershi 
was agree 
the concern, & pl 





of one pane ne an action for 
on of partnership has been 
rendered necessary by the negligence 
or misconduct of one of the partners, 
that partner will be ordered to pay the 
costs up to trial so far as the 
occasioned oy his misconduct.—Gay 
5), 25 N. Z. L. R. 285.— 


Miscond 
up.J—Where, on the dissolution of a 
betweon pitf. & d 
that deft. should wind up 
tf. having demanded a 
statement of account, deft. rendered 
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during the partnership, or after the expiration 
thereof, arise between the partners, the same 
should be referred to arbn., & neither of the 
partners should proceed against the other at law 
or in equity until the reference, & that the award 
should be made a rule of the Ct. of Q. B. The plea 

was overruled on the grounds that the clause did 

not contemplate the entire dissolution of the 

partnership, which could not be considered as a 

matter in dispute; & that much of what was 

rayed by the bill was dehors the arbn. clause.— 

Woop v. ROBSON (1867), 15 W. R. 756. 

Annotation :—Refd. Donnehy v. Jolly (1874), 22 W. Tt. 449. 
1702. -|—The arts. of partner- 

ship entered into between pltf. & deft. provided 

that, if, during the continuance of the partnership, 
or at any time afterwards, any difference should 
arise between the partners in regard to the con- 
struction of any of the arts., or to any division, 
act, or thing made or done in pursuance thereof, 
or to any other matter or thing relating to the 
partnership or the affairs thereof, such difference 
should be referred to arbn. During the con- 
tinuance of the partnership pltf. commenced an 
action against deft. for dissolution of the partner- 
ship on the ground that deft. had misappropriated 
partnership moneys & otherwise acted in breach 
of the partnership arts. Deft. thereupon applied 
for & obtained an order under Arbitration Act, 

1889 (c. 49), s. 4, that the action should be stayed 

& the zrnatters in difference referred to arbn. :— 

Held: (1) the arbn. clause in the arts. on its true 

construction was sufficient to cover a question of 

dissolution; &, on a reference under that clause, 

the arbitrators could, if they thought fit, award a 

dissolution ; (2) the judge of the ct. below had 

nevertheless a discretion to grant or to refuse the 
application for an order to stay the action; & 
the Ct. of Appeal would not ordinarily inter- 
fere with the exercise of such discretion.— 

WALMSLEY v. WHITE (1892), 67 L. TT. 483; 40 

W. Kh. 675 3 36 Sol. Jo. 646, C. A. 

Anwtations :—-As to (1) Apld. Lelficld ». Bourne, [1894] 
1 Ch. 521._ Folld. Vawdrey v. Simpson, [1896] 1 Ch. 166. 
As to (2) Folld. Vawdrey v. Simpson, [1896] 1 Ch. 166. 
Mentd. Bristol Corpn. v. Aird, [1913] A. C. 241. 

1703. e]—The arbn. clause in 
partnership arts. provided for the reference to 
arbn. of any difference between the partners as 
to the construction of any of the arts., ‘‘ or as toa 
any division, act or thing to be made or done in 
pursuance thereof, or to any other matter or thing 
relating to the partnership or the affairs thereof,”’ 
but made no express provision for the reference 
to arbn. of any question as to the return of the 
premium paid as the consideration for the partner- 
ship. In a dissolution action by one of the 
partners against the other, pltf. claimed (inter 
alia) a return of the premium he had paid to deft. ; 
& deft. moved to stay all proceedings in the action 
& to refer the matters in dispute to arbn. :—Held : 
the arbitrators would have power, under a 
reference, to award a dissolution of the partner- 
ship, & therefore the proper terms of such dis- 




















an untrue & imperfect one, whereupon 
pitt. proushy this action for a win ing 
up, clai g that deft. was indebte 

to him on account of partnership assets 
received, which deft. denied, & pltf. 
succeeded :—Held: deft. must pay 
the costs of the suit.—CARMICHAEL v. 


have becn 


uct in winding pant VI. SECT. 2, SUB-SECT. 2.—B. 

g. Matter outside arbitration clause in 
partnership-—-Bar to arbitration.}—It 
me barred that after the dissolution 
of the partnership deft. persisted in 


eft., it 


Part VI.—-DIssoLurion. 


solution, including if necessary the return of the 
premium; & consequently the proceedings in the 
action ought to be stayed.—BELFIELD v. BOURNE, 
[1894] 1 Ch. 521; 63 L. J. Ch. 104; 69 L. T. 786 ; 
42 W. R. 189; 38 Sol. Jo. 81; 8R. 61. 

1704, —— .|—A. & B. in Aug. 1894, 
agreed by their arts. of partnership to refer all 
disputes arising during or in the winding-up of the 
partnership to two arbitrators or their umpire. 
The business, a small pottery business, turned out 
a failure, &, disputes having arisen, A. in Jan. 
1895, brought an action to wind up the partner- 
ship. On motion by deft. LB. :—Held: the part- 
ners having agreed that a dispute such as the 
present should be referred to arbn., the ct. would 
not interfere; therefore there must be an order 
staying further proceedings in the action, & 
referring the matter to arbn.—DENTON v. LEGGE 
(1895), 72 L. T. 626; 11 T. L. R. 267; 13 R. 388. 

1705. Partnership articles alleged to 
be wholly violated.|—The arbn. clauses commonly 
inserted in partnership arts. apply only to ques- 
tions arising upon the construction of the arts. & 
to matters of internal dispute thereunder, & not 
to a case where it is charged that the partnership 
arts. have been wholly broken through, & where a 
dissolution is sought on that ground. 

Arts. of partnership contained a clause pro- 
viding for the reference to arbn. of all disputes 
& questions respecting the construction of the 
arts., the accounts & transactions of the part- 
nership, & all matters relating to the partnership. 
A bill was filed by one of the partners against his 
co-partners, charging misconduct amounting to 
fraud, & praying for a dissolution of the partner- 
ship, an injunction & a receiver. On a motion to 
stay the proceedings in a suit, under the pro- 
visions of the arts. & C. L. P. Act, 1854 (c. 125), 
s. 11 :—Held: assuming the charges in the bill 
to be true, the matter in dispute was not within 
the provisions of the arbn. clause, & the motion 
must be refused, with costs. 

Semble: the onus of proof that an arbitrator 
could not give effectual relief, lies on the person 
proceeding otherwise than by arbn.—Cook v. 
CAYCHPOLE (1864), 34 L. J. Ch. 60; 11 L. 'T. 264; 
10 Jur. N.S. 1068; 13 W. R. 42. 

1706. Charges of fraud against 
partner.|—Cook v. CATCHPOLE, No. 1705, ante. 

1707. -}—The indorsement of a 
writ in an action between partners claimed to have 
the partnership accounts taken, & an injunction 
to restrain deft. from dealing with certain shares 
in a limited co., & other assets of the partnership. 
Pltf. delivered a statement of claim which alleged 
various breaches of the partnership arts. & mis- 
conduct on the part of deft., & claimed a dissolu- 
tion, the return of a premium paid by pltf. to 
deft., a receiver, & damages, in addition to the 
relief claimed by the writ. The partnership arts. 
contained an arbn. clause. Deft. moved to strike 
out the statement of claim as irregular :—Held : 
the statement of claim was not an alteration, 
modification, or extension of the claim made by 
the indorsement of the writ, & was not within 
R. 8S. ©., 18838, Ord. 20, r. 4, & must be struck out 
as irregular.—CAVE v. CREW (1893), 62 L. J. Ch. 
530; 68 L. T. 254; 41 W. R. 359; 3 KR. 401. 
si hal foo on A.-G. v. West Ham Corpn. (1910), 


745. P. 
———.|—Where arts. of partnership 
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1708. 
contain a clause referring all matters in difference 
between the partners to arbn., the arbitrators have 


carrying on the business, a motion to 
refer to arbn. was re » such conduct 


that al 
of defts. not coming within the section 
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no power to decide whether or not the partnership 

shall be dissolved, & the ct. cannot give them that 

power, the question whether or not the partnership 
ought to be dissolved being one for the considera- 
tion of the ct. 

Pltf. commenced an action against deft., 
claiming to have an account taken of the dealings 
between them under their arts. of partnership, & 
to have the affairs of the partnership wound up. 
Deft. then moved that all further proceedings in 
the action might be stayed, & that in pursuance of 
the partnership arts. the doubts, differences, or 
disputes between pltf. & deft. touching the arts. 
of partnership or the construction thereof, or any 
clause or thing therein contained, or any account, 
valuation, or division ot assets, debts, or liabilities, 
to be made as therein mentioned, or any other 
thing in any wise relating thereto, or concerning 
the partnership business or the affairs thereof or 
the rights, duties, or liabilities of either pltf. or 
deft. in connection therewith, might be referred, 
as prescribed by such arts., to two arbitrators or 
their umpire :—Held : the motion must stand until 
the trial of the action.—JOPrLin v. POSTLETHWAITE 
(1889), 61 LL. T. 629, C. A. 

Annotations :-—Folld. Turnell v, Sanderson (1891), 60 L. J. Ch. 
703. Expld. Walmsley v. White (1892), 67 L. T. 433. 
Exold. & Distd. Wood v. Lillics (1892), 61 L. J. Ch. 158. 
Apld. Vawdrey v. Simpson, [1896] 1 Ch. 166. Mentd. 
Bristol Corpn. v. Aird, [1913] A. C. 241. 

1709. -|—Under arts. of partnership it 
was provided that the partnership was to continue 
for twenty-one years, & that if any difference arose 
between the partics in regard to the construction 
of any of the arts., or to any division, act, or thing 
to be done in pursuance thereot, or to any other 
matter or thing relating to the partnership, or 
the affairs thereof, such difference should be 
referred to arbn. One of the partners brought 
an action before the expiration of the term of 
twenty-one years for the dissolution of the partner- 
ship, on the ground that it could not be carricd on 
at a profit. The other partner denied that the 
business could not be carried on at a profit, & 
moved that, pursuant to Arbitration Act, 1889 
(c. 49), s. 4, the proceedings should be stayed, 
on the ground that the matters in difference should 
be referred to arbn. under the arbn. clause :—- 
Held: the question whether the partnership should 
be dissolved or not was not a question which could 
be referred to arbn. under the arbn. clause.— 
TURNELL v. SANDERSON (1891), 60 L. J. Ch. 703 ; 
64 L. T. 654. 

1710. - ———-- Subject to discretion of court— 
Exercise of discretion not subject to review.]-— 
WALMSLEY v. WHITE, No. 1702, ante. 

1711. —~—— ——.]— Where arts. of partner- 
ship contain a clause referring all matters in 
difference between the partners to arbn., an 
arbitrator has power to decide whether or not the 
partnership shall be dissolved, & to award a 
dissolution, though the judge has full discretion 
to determine, on a motion to stay procecdings 
under Arbitration Act, 1889 (c. 49), s. 4, whether 
the matters in dispute shall be tried out in the 
action or referred to arbn.—VAWDREY v. SIMPSON, 
[1896] 1 Ch. 166; 44 W. R. 1233 40 Sol. Jo. 98; 
sub nom. VAUDREY v. Simpson, 65 L. J. Ch. 369. 
Annotation :—Folld. Machin v. Bennett, [1900] W. N. 146. 























1712. ———-.]——MACHIN v. BENNETT, [1900] 
W.N. 146. 
1713. ——— To determine validity of notice of 


dissolution.|—-In 1868 C. was admitted by purchase 
into partnership with A. & B., a firm of solrs., for 


of the br penearineng deed which provided artners should be referred to arbu.— 
disputes relating to the partner- 
sbip business arising between the 


ENNEHY v. JOLLY (1874), 22 W. R. 
448.— IR. 
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Sect. 2.—By the court: Sub-sect. 2, B.; sub-sect. 
3, A., B., C. (a) & (0) 2. & ti., & D.] 


a term of fifteen years. It was provided by the 
arts. that if at any time any dispute or difference 
of opinion should arise between the partners 
relative to any clause, matter, or thing therein 
contained, or to the conduct of any of the partners, 
or upon any other point whatever, the same should 
be referred to arbn. On June 17, 1878, A. & B. 
served C. with notice, alleging that he had com- 
mitted divers breaches of the arts., & in particular 
had neglected to keep proper accounts & to make 
proper entries of business, & declaring the partner- 
ship dissolved & determined from the date of 
serving the notice, under a power contained in the 
arts. ©. refused to admit the validity of this 
notice of dissolution, & told his partners that he 
should submit the question of the validity of the 
notice to arbn. On July 1, A. & B. filed their bill 
for a partnership account on the footing of a 
dissolution from the time of serving the notice, 
& on the same day QO. served them with notice 
requiring them to refer to arbn. all questions that 
had arisen relative to the notice of dissolution. 
On motion by C.:—Held: he was entitled to an 
order staying proceedings, in the suit, pursuant 
to C. L. P. Act, 1854 (c. 125), in order that the 
questions as to the validity of the notice of dissolu- 
tion might be determined by arbn.—PLEws v. 
BAKER (1873), L. 2. 16 Eq. 564; 43 L. J. Ch. 212. 
Annotations :-—Distd. Joplin v. Postlethwaite (1889), 61 L. T. 

629. Refd. Law v. Garrett (1878), 8 Ch. D. 26; Minifie 


». Ry. Passengers Assce. (1881), 44 L. T. 552 ; Compagnie 
Du Senegal v. Woods (1883), 53 L. J. Ch. 166. 


1714. Obligation to direct dissolution.]—If an 
arbitrator be appointed to arbitrate a certain 
measure contemplated between two pen as a 
dissolution of partnership, he is not necessarily 
bound to direct that the partnership shall be 
dissolved.—SIMMONDS v. SWAINE (1809), 1 Taunt. 
549; 127 EB. R. 947. 


Annotation :—Mentd. Wrightson v. 
Dowl. 359. 


Return of premium.]—Scee No. 1703, ante, No. 





Bywater (1838), 6 


SUB-SECT. 3.—GROUNDS FOR DISSOLUTION. 
A. Lunacy. 
See Lunatics, Vol. XXXIII., pp. 206 ef seq. 
Costs of action on ground of lunacy.] — See 
Lunatics, Vol. XXXIIT., p. 244, No. 1647. 


B. Incapacity. 

See Partnership Act, 1890 (c. 39), s. 35 (6). 

1715. Incapacity of partner to perform duties.]— 
SADLER v. LEE, No. 443, ante. 

1716. Partial recovery before hearing— 
Stay of proceedings—With liberty to apply.|— 
A. having been rendered incapable of performing 
his partnership duties, his partner filed a bill 
against him for a dissolution. Afterwards & 
before the hearing, A.’s health improved :—Held : 
there was not sufficient ground for dissolving the 
partnership, & all proceedings were stayed, with 





PART VI. SECT. 2, SUB-SECT. 8.—B. 

h. Some partners alien enemics.)— 
The fact that some members of a partnor- ° ° 
ship are alicn enemies is sufficient to 
dissolve the partnership.—He LIEBER- 
MANN, BELLSTEDT & Co., [1916] C. P.D. 
o.—S. AF. 


k. Incapacity from iliness.}—A part- 
ner’s incapacity for reason of illness 
substantially to perform his duties 
under the agreement of partnership is 


continuance of 
~—The ct. 


@ ground for dissolution.—PELUNSKY 
z Pe aca [1920] W. L. 


PART VI. SECT. 2, SUB-SECT, 3,— 
C. (a). 


1717i. Conduct of partners rendering 


order 
partnership on the ground of such 
mutual incompatibility of temper of -—8. AF 


PARTNERSHIP. 


liberty to apply.—WHITWELL v. ARTHUR (1865), 
35 Beav. 140; 55 E. R. 848. 


C. Conduct Prejudicial to Partnership. 
(a) In General. 
See Partnership Act, 1890 (c. 39), s. 35 (d). 
1717. Conduct of partners rendering continuance 
of partnership impossible.|—-WATERS v. TAYLOR, 
No. 1599, ante. 








1718. -|—WATTS v. SPOTTISWOODE (1843), 
1L. T. O. S. 3386. 
1719. .j—-A. partnership for ten years dis- 


solved by decree of the ct. at the end of three 
years, the relations between the partners being 
such that it could not be continued with advantage 
to either party.— LEARY v. SHOUT (1864), 33 Beav. 
582; 55 H.R. 494. 

1720. ——— Violent & lasting dissension.|— 
DE BERENGER v. HAMMEL (1829), cited in Bythe- 
wood & Jarman’s Conveyancing Precedents, Vol. 


VII., 3rd ed., p. 83. 
anan :—Folid. Baxter v. West (1860), 1 Drew. & Sim. 


1721. Mutual confidence destroyed.|—This 
ct. will dissolve a partnership before the expiration 
of the term, where the circumstances have so 
changed, & the conduct of the parties is such, as 
to render it impossible to carry it on without injury 
to all the partners. 

The ct. dissolved a partnership entered into for 
a term of years, when, without any breach of the 
partnership arts., circumstances had so altered 
that it could not be carried on upon the footing 
originally contemplated, & the confidence mutually 
reposed having ceased, & given place to mistrust, 
so that it was apparent that the partnership could 
not go on without mutual injury. 

No party is entitled to act improperly & then to 
say that the conduct of the partners & their 
feelings towards each other are such that the 
partnership cannot continue (ROMILLY, M.N.).— 
HARRISON v. TENNANT (1856), 21 Beav. 482; 52 


E. R. 945. 
Annotation :—Distd. Leary v. Shout (1864), 33 Beav. 582. 














1722. -|—BAXTER v. WEST, No. 224, 
ante. 
1723. Ili feeling between partners.|— 


Partnership dissolved, on the ground that the ill 
feeling between the partners rendered it impossible 
that the business could be successfully or benc- 
ficially conducted.—WATNEY v. WELLS (1861), 
30 Beav. 56; 64 EH. R. 810. 

1724, —— -]|—Pltf. & deft. entered into 
partnership as solrs. for a term of seven years, 
pitf. paying a premium of £800. Delft., before 
entering into the partnership, knew that the 
pltf. was inexperienced & incompetent in his 
profession, & assigned that reason for requiring 
the amount of Praca which was paid. After 
the expiration of two years deft. complained that 
pltf.’s incompetence was injurious to the business, 
& called on him to dissolve the partnership; & 
pltf. thereupon filed a bill praying for a dissolution, 
& for a return of a proportionate part of the 
premium :—Held: pltf. was entitled to the return 





the partners as to imperil, if not make 


D. 32.— impossible, the successful ca gx on 
of the partnership business.— KNIGHT 
%. BELL (1887), 13 V. Li. RN. 878.—AVUS. 


1721 i. ——— Mutual confidence des- 
troyed.}—SouHuURINK ¥v. SCHURINK (1895), 
2 oO. R. 46.—S. AF. 


l—— Gross negligence.}—CURTIS 
v. CuRTIS & BEART, [1909] T. H. 141. 


ship impossible. ] 
issolution of 


Part Vi.—DIssouution. 


of a part of the premium proportionate to the 
unexpired portion of the term. 

In every partnership, & especially in one requiring 
so much of mutual confidence as a partnership 
between two solrs., such a state of feeling may arise 
& exist between the partners as to render it 
impossible that the partnership can continue 
with advantage to either (LORD CAIRNS, C.)— 
ATWOOD v. MAUDE (1868), 3 Ch. App. 369; sub 
ae ATTWOOD v. MAUDE, 16 W. R. 665, L. C. & 
Annotations :—Consd, Wilson v. Johnstone (1873), 


L. ft. 
16 Kq. 606. Apld. Rooke v. Nisbet (1881), 50 L. J. Ch. 
588; Belfield v. Bourne, [1894] 1 Ch. 521. Mentd. 


Whincup v. Hughes (1871), L. R. 6 C. P. 78. 


(b) Alisconduct of One Partner. 
i, In relation to Third Parties. 

Misconduct as ground for dissolution.] — Sec 
Partnership Act, 1890 (c. 39), s. 35 (c). 

1725. What misconduct will be good ground for 
dissolution—By member of firm of solicitors— 
Fraudulent dealings with trust funds.|—-A partner- 
ship between two solrs. for their joint lives may be 
dissolved instanter, if one of the parties fraudu- 
lently sells out trust funds & applies the produce 
to his own use.—ESSELL v. HAYWARD (1860), 30 
Beav. 158; 29 L. J. Ch. 806; 2 L. T. 500; 24 
J. P. 819; 6 Jur. N. 8S. 690; 8 W. Rt. 593 ; 


EK. R. 849. 
-.|— See, further, SOLICITORS. 

1726. By member of commercial firm— 
Immoral conduct—Immorality effecting essence of 
partnership.|—-Immoral conduct on the part of a 
partner in a firm of bankers is not a sufficient 
ground for a dissolution as to that partner, 
although the arts. of partnership contained a clause 
for dissolution in case any of the partners should 
do any act to the discredit or injury of the co. 
partnership. Semble: it would have been other- 
wise if the immorality of one partner had affected 
the essence of the partnership.—SNow v. MILFORD 
(1868), 18 L. T. 142; 16 W. RR. 554. 

Travelling without a ticket with 
intent to defraud.|—See No. 1684, ante. 

1727. By member of firm of dentists—Issue 
of puffing advertisement as director of a company.| 
—Qne of the parties to a partnership deed between 
dentists was, as a director of the American Dental 
Institute, Ltd., a party to sclf-puffing advertise- 
ments of the co. in which it was alleged (inter alia) 
that among other advantages the instruments of 
the co. were always sterilised before use, & that a 
trained lady nurse was always present at operations 
so as to prevent any possibility of scandal between 
an A a denaes & alady patient :—Held: the partner 
had been guilty of professional misconduct within 
the meaning of the partnership deed which entitled 
the other partner to determine the partnership.— 
CLIFFORD v. Timms, [1908] A. C. 12; 77 L. J. Ch. 
91; O8 L. T. 64; 24 T. L. R. 112; 52 Sol. Jo. 
92, H. L. 

Annotation :—Mentd. Bird v. Koop (1918), 118 L. T. 633. 














ii. In relation to Co-Partner. 


See Partnership Act, 1890 (c. 39), s. 35 (d). 

1728. Trifling misconduct—Unnecessarily large 
advances of capital.|-GOooODMAN v. WHITCOMB, No. 
1483, ante. 


PART VI. ian 3 SUB-SECT. 3.— 


m. What misconduct will be good 
yround for dtssolution--Adultery of 
partner with wife of co-partner.J— 
ABBOTT v. CRUMP (1870), 5 B. L. R. 
109.-—IND. 


PART VI. SECT. 2, SUB-SECT. 3.— 
C. (b) il. 


n. Continuing to employ dismissed 
manager.|—Articles of co-partnersbip 
provided that a man 
should be appointed 
the co-partners & subject to their 
control; & a manager was accordingly 
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1729. ——— Improper exchanges of partnership 
eens one v. Wuitcoms, No. 1483, 
ante. 

1730. ——— Failure to keep books.in partnership 
counting house.|—GoopMAN v. ‘WHITCOMB, No. 
1483, ante. 

1781. Violation of articles—Must be substantial.] 
—MARSHALL v. COLMAN, No. 1582, ante. 














1732. -]—LoscomBE v. Russe, No. 
1298, ante. 
17383. -J}—The ct. will not decree a 


dissolution of partnership, unless it be shown that 
deft. has substantially failed in the performance of 
his part of the partnership agreement ; it is not the 
office of a ct. of equity to enter into the considcra- 
tion of mere partnership squabbles.—WRAY vv. 
va ae eal (1834), 2 My. & K. 235; 389 E.R. 
93 5G, 
Annotations :-—-Mentd. Milligan ». Mitchell (1836), 1 My. & 
Cr. 433 ; Rangor v. G. W. Ry. (1843), 13 Sim. 368 ; Late- 


man v. Margerison (1848), 6 Hare, 496. 

1734. .]—This ct. will not dissolve a 
partnership on the ground of a small infraction 
of the arts. of co-partnership. 

Arts. of partnership provided that if either of 
the partners should give guarantees without con- 
sent, the other might dissolve on giving notice. 
One of the partners, in the course of eight years, 
gave a guarantee for £52, & the other gave notice 
to dissolve :—Held: this alone was not, in equity, 
a sufficient ground for a dissolution.—ANDERSON 
v. ANDERSON (1857), 25 Beav. 190: 53 EH. Kt. 609. 

1735. Partner raising money for own use on 
a credit.|—MakSHALL v. COLMAN, No. 1582, 
ante. 

1736. Act inconsistent with partnership duty—~ 
Rendering impossible continuance of partnership.| 
—SMITH v. JEYES, No. 249, ante. 

1737. Who may sue for dissolution—Partner 
guilty of misconduct.|—HarRISON v. TENNANT, 
No. 1721, ante. 

1738. Costs of action—-Up to time of hearing— 
Liability of defendant.]|—If{ a partner neglects a 
business which he covenanted to manage for a 
salary of £200 a year out of the profits, & a suit is 
instituted for a dissolution of the partnership, 
a decree will be made, & the ct. will not compel him 
to pay the costs up to the hearing, but any neglect 
or breach of covenant by such partner may be 
considered in taking the accounts.—1IAWKINS v. 
PARSONS (1862), 31 L. J. Ch. 479; 8 Jur. N. 8. 
452; JO W. R. 377. 


an :—Refd. Parsons v. Hayward (1862), 8 Jur. N. 8. 








D. Partnership Business carried on at a Loss. 


See Partnership Act, 1890 (c. 39), 8. 35 (e). 

1739. Impossibility of continuing at profit— 
Without further capital—Each partner having con- 
tributed his share.|—This ct. has jurisdiction to 
dissolve a partnership of which the business cannot 
be carried on at a profit without further capital, 
each partner having contributed his share of 
capital; & it is not necessary to show that the 
concern is embarrassed._-JENNINGS v. BADDELEY 
ee 3K.&J.78; 3Jur.N.8.108; 69 EK. Kh. 


Annotations :——-Consd 
Ch. App. 737. 
38 W. RK. 574. 


- Re Suburban Hotel Co. (1867), 2 
Refd. Ae Bristol Joint-Stock Bank (1890), 


appointed, who was subsequently dis- 
missed by a majority, but remained, 
nevertholess, in the management, at 
the request of another partner :— 
erofthe business 4 aa : this was mee mmieeena uct in 
& ority of such partner as entitle e othe 
7 & ma) y dinsofution <- Newton v. DORAN (1852), 
1 Gr. 590.~— CAN, 
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Sect. 2.—By the court: Sub-sect. 3, D., E. & F. 
Sect. 3: Sub-sects. 1 & 2.] 


1740. ——— Necessity for proof of embarrass- 
ment.]— JENNINGS v. BADDELEY, No. 1739, ante. 

1741. .|—If the purposes of a partnership 
cannot be carried into effect with any reasonable 
prospect of profit, the ct. can, & does, dissolve 
the partnership (CoTreN, L.J.).—WILSON  v. 
CHURCH (1879), 13 Ch. D. 1; 41 L. T. 50, C. A.; 
on appeal, sub nom. NATIONAL BOLIVIAN NAVIGA- 
TION Co. v. WILSON (1880), 5 App. Cas. 176, H. L. 
Annotations :—Refd. Wilson v. Church (1911), 106 L. T. 31. 

Mentd. Smith v. Anderson (1880), 15 Ch. D. 247; Colling- 

ham v, Sloper, Foreign American & General Investments 

Trust Co. v. Sloper, Forcign American & General Invest- 

ments Trust Co. v. Sloper, [1893] 2 Ch. 96; Royal Bank 

of Canada v. R., [1913] A. C. 283; Sinclair v. Brougham, 

(1914] A. C. 398. 

1742. —— Loss attributable to special circum- 
stances.|—(1) By Partnership Act, 1890 (c. 39), 
s. 35 (e), the ct. may decree a dissolution of partner- 
ship when the business can only be carried on 
at a loss:—Held: this means that there must 
be a practical impossibility of profit, & if there 

“are special circumstances to which the loss can be 
attributed, the ct. cannot infer impossibility 
of profit. Under Partnership Act, 1890 (c. 39), 
s. 40 (6), which provides for the return of the 
premium, paid by a partner on entering the part- 
nership, if the partnership is dissolved before the 
expiration of the term, unless the partnership has 
been dissolved by an agreement containing no 
provision for the return of the premium, the agree- 
ment may be contained in the arts. of partnership 
themselves.—HANDYSIDE v. CAMPBELL (1901), 
17 T. L. R. 6238. 





EN. Failure of Object. 


1743. Impossibility of continuance according to 
intent & meaning of articles.|—-The ct. will dissolve 
«w partnership where it appears that the business 
cannot be carried on according to the true intent 
& meaning of the arts. of co-partnership, although 
one partner objects to the dissolution.—BARING 
v. DIx (1786), 1 Cox, Eq. Cas, 213; 29 BE. R. 1134. 
Annotations :—Apld. Jennings v. Baddeley (1856), 3 K. & J. 

Ls prvd. He Suburban Hotel Co. t1867), 2 Ch. App. 


pid. Re German Date Coffeo Co. (1882), 20 Ch. D. 
aS. Consd. He Bristol Joint Stock Bank (1890), 44 Ch. D. 
703. 


1744. ———.|—-In 10914, a co. was incorporated 
to amalgamate & carry on two businesses formerly 
carried on independently by W. & lt. respectively. 
The co. was registered as a private co., W. & R. 
being the sole shareholders & cach of them was 
appointed a director for life. Although W. held 
the larger number of shares, yet each held an 
equal number of shares of the class which alone 
entitled the holder to a vote. The arts. provided 
that there should be no casting vote; that one 
director should form a quorum; & that if any 
dispute should arise consequent whereon inability 
to pass a directors’ resolution would result, the 
matter should be referred to arbn. The arbitra- 
tors or their umpire were to communicate the 
award to the secretary to be entered in the 
minute book, & it was to be equivalent to a resolu- 
tion duly passed by the board of directors. There 


was, however, no provision in the arts. that in the 


pee oer. 


PART VI. SECT. 2, SUB-SECT. 3.—D. 





1741 i. Impossihility of continuing at oO. 
rojit.|—Judgment pronounced direct- 


13 W. L. R. 602.—CAN. 


Contract to give partner man* 
agement for life—No bar.}—COWASJEE 


PARTNERSHIP. 


general management of the co. all disputes between 
the directors should go to arbn. In June, 1915, 
a difference arose between the two directors, 
which was referred to arbn. resulting in an award 
to which R. declined to give effect. RK. commenced 
& had not discontinued an action against W., 
charging him with fraud in relation to the forma- 
tion of the co. As neither W. nor R. would speak 
to the other of them, a third party had to intervene 
for the purpose of transacting the business of the 
co., which nevertheless made a considerable profit. 
A petition was presented by W. to wind up the 
co. on the ground that a complete deadlock having 
arisen in the management of its affairs, & it was 
no longer possible to carry out the essential 
purposes of the co., its whole substructure was 
gone, & it was ‘‘ just & equitable that the co. 
should be wound up” within Companies (Con- 
solidation) Act, 1908 (c. 69), s. 129:—Held: in 
the case of a partnership such a state of things 
as was disclosed in the present case would clearly 
afford ground for a dissolution of partnership ; 
& circumstances, which would justify the dissolu- 
tion of a partnership, were circumstances that 
should induce the ct. to exercise its jurisdiction 
& order the winding-up of what was in substance 
a partnership in the guise of a private co. 5 the 
business of the co. having been brought to a com- 
plete deadlock, it was ‘‘ just & equitable that the 
co. should be wound up.’”—Re YENIDJE TOBACCO 
Co., Lrp., [1916] 2 Ch. 426; 86 L. J. Ch. 1; 
115 L. T. 5380; 32 T. L. R. 709; 60 Sol. Jo. 
707; [1916] H. B. R. 140, ©. A. 
Annotation :—Retd. Loch v. Blackwood, [1924] A. C. 783. 


F. Where Dissolution Just and Equitable. 
See Partnership Act, 1890 (c. 39), s. 35 (f). 
1745. ‘* Partnership squabbles.’?] —- WRAY v. 
HuTcHINSON, No. 1733, ante. 
1746. Business brought to state of deadlock.]— 
Re YENIDJE Towacco Co., Lirp., No. 1744, ante. 


SEcT. 3.—RETURN OF PREMIUM. 
Sus-sEctT. 1.—IN GENERAL. 

See Partnership Act, 1890 (c. 39). 8. 40. 

1747. Jurisdiction of court to order.|—AIREY v. 
BoruHam, No. 933, ante, 

1748. .|—Whcere a partnership is determined 
prematurely, if the incoming partner has paid a 
premium he is in all cases entitled to have a pro- 
portionate part of the premium returned, except, 
(a2) where there has been actual or implied release 
or waiver of the right to it; or, (0), where there 
has been actual or implied release of the right to 
be a partner, including such a deliberate & serious 
breach of the partnership contract as may be 
considered equivalent to a repudiation of it 
altogether. Mere conduct entitling the other 
partner to a dissolution is not sufficient, inasmuch 
as this ct. docs: not finc for immorality or even 
dishonesty in the abstract.— WILSON v. JOHNSTONE 
Ctra ht. 16 Eq. 606; 42 L. J. Ch. 668; 29 
Ll. Abe ase 
Annotation :—Consd. Brewer v. Yorke (1882), 46 L. T. 289. 





pariner.J—Cts. are greatly disinclined 
to interfere in partnership matters, 
unless a dissolution is prayed, but this 


ng the dissolution of a partnership, 
where there had been heavy losses, & 
it was impossible to believe that a 
continuance of the business would 
result in anything but disaster.— 
KENNEDY v. ERIKSON (Man.) (1910), 


NANABHOY tv. LALBHOY VULLURHOY 
(1876), I. L. R. 1 Bom. 468; 26 W. R. 
78; L. RK. 3 ind. App. 200.—IND. 
PART VI. SECT. 2, SUB-SECT. 3.—F. 
p. Unfair dissolution not forced on 


rule should not be extended to force 
pitf. to submit to an unfair dissolution, 
as a means of obtaining any redress.— 
LE Roy v. HERRENSCHMIDT (1876), 2 
V. L. R. 189.— AUS. 


Part VI.—DISsoLuUTION. 





1749. .|—(1) Where pltf., who entered into 
a partnership for a long term of years & paid a 
premium, of which in certain events, that did 
not happen, he was to have a proportion returned 
to him, obtained judgment for a dissolution & an 
order for accounts & inquiries, & after the accounts 
had been prosecuted, asked, by summons, for a 
direction that he was entitled to be credited with 
a sum as for return of premium :—Held: though 
it had the power to make an addition to the 
judgment, yet as plitf. knew all the facts at the 
time when it was pronounced, had present to 
his mind the question whether he was or not 
entitled to any such return, & came to the conclu- 
sion that he was not, this was not a case in which 
the relief asked for should be granted, & dis- 
missed the summons with costs. (2) In partner- 
ship cases relicf is given by directing a return 
of premium as for partial failure of the con- 
sideration, but such relief ought not to be granted 
without the leave of the ct. after decree made 
declaring the partnership dissolved, & directing 
the usual accounts to be taken; & leave ought 
not to be given unless the circumstances are 
such as would have authorised the ct. to give 
leave to bring a supplemental action.—IKDMONDS 
v. ROBINSON (1885), 29 Ch. D. 170; 52 L. T. 339 ; 
33 W. BR. 471; sub nom. EDMUNDS v. RKOBINSON, 
64 1. J. Ch. 586. 

1750. Principle on which relief founded.|—FRrreE- 
LAND v. STANSFELD, No. 1463, ante. 

1751. —---.|—Y. & Z., solrs., entered into a 
partnership, which commenced in Jan. 1853, for 
the term of fourteen years. By the arts. it was 
agreed that Z. should pay a premium of £600, 
& that he should receive a moiety of the annual 
profits, & it was guaranteed that he should receive 
not less than £300 a year during the first threc 
years. It was also agreed that Y. should not be 
bound to take as active a part in the business as 
his partner, & that if either Y. or Z. should neglect 
or refuse to attend to the business, either should 
be at liberty to dissolve the partnership by notice. 
In Sept. 1859, Z. wrote to Y. giving him notice 
of dissolution, in consequence of his continued 
absence from the office, & neglect & breach of the 
arts. of partnership. Y. instituted a suit against 
“Z. for an account, which was not resisted by 
deft., but he claimed a return of a part of the 
premium, which pltf. resisted :—-/7eld: as there 
had been a failure of the consideration on which 
the premium was paid, deft. was entitled to receive 
back part of the premium on the dissolution of 
the partnership; but, in estimating the amount, 
the circumstances of deft. receiving £300 a year 
for the first three years of the partnership, & 
having been introduced to a connection, where to be 
considered ; & deft. was awarded £100.—BULLOCK 
». CROCKETT (1862), 3 Giff. 507; 5 L. T. 822; 
8 Jur. N.S. 502; 66 BE. R. 509. 
sa ala :—Refd. Mackenna v. Parkes (1866), 15 L. T. 


1752. ———.]—-EDMONDs v. Rosrnson, No. 1749, 


-|—A. & B. were partners in a firm 
varrying on business as auctioneers & surveyors. 
A., without the knowledge or authority of his 
partner, entered into an agreement with pltf.’s, 
afather & son, by which the son was to become an 
articled pupil to the firm, & an indenture of 
apprenticeship was drawn up by the terms of 
which, in consideration of the payment of a 
premium, the son was to become the pupil of B. 
The indenture was never signed by A. or B., 
& B. was ignorant of its existence. The premium 
was duly paid by pltfs. to A., & by him handed 
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over to B. in bank notes to be paid into the firm’s 
banking account without any statement as to 
whence itcame. B.took the money thinking that 
it was money due to the firm in connection with 
some partnership transaction. Subsequently the 
partnership was dissolved & the business wound 
up. In an action by pltfs. against B. for a return 
of the premium upon the ground that there had 
been a total failure of the consideration for which 
it was paid:—Held: the pltfs. were entitled to 
recover the money.—COVELL v. SCAMELL (1910), 
108 L. T. 535, D.C. 


Sus-sEcr. 2.—IN WHat CASES ORDERED. 

See Partnership Act, 1890 (c. 39), s. 40. 

1754. Dissolution due to bankruptcy—Of partner 
paying premium — On petition of payee.| —A., 
being an attorney, prevails upon B. to enter into 
partnership with him for the term of five years, 
for which he is to pay £1,050 but before fourteen 
months are expired A. sues out a commission of 
bkpt. against B. which puts an end to the partner- 
ship :—Held: a fraud on the part of A. & he was 
decreed to repay part of the premium which had 
already been advanced, & to deliver up a bond 
given by B. for securing the remainder.—HAMIL 
v. STOKES (1817), Dan. 20; 4 Price, 161; Wils. 
Ex. 39; 146 EB. RR. 426, Ex. Ch. 

A :-—Apld. Freeland v. Stansfeld (1854), 2 Sm. & G. 


1755. ——— Bankruptcy of recipient partner— 
Right of trustee to remaining instalments of 
premium.|—A sole trader having agreed, in con- 
sideration of a sum payable by instalments, to 
take two persons into partnership with him for a 
period of eighteen years, & having become bkpt. 
five months after the commencement of the 
partnership, when only one instalment was due, 
his assignees are entitled, at the respective periods, 
to receive the remaining instalments.--AKHURST 
v. JACKSON (1818), 1 Swan. 85; 1 Wils. Ch. 47; 
36 BK. R. 308. 

Annotations :—Apld. Atwood v. Maude (1868), 3 Ch. App. 
369. Refd. Bury v. Allen (1845), 1 Coll. 589; Burdon vz. 
Barkus (1862), 4 De G. lf. & J. 42. 

1756. ——— Bankrupt insolvent at time of 
articles.| — FREELAND v. STANSFELD, No. 1463, 
ante. 

1757. Dissolution due to misconduct.|] — Bury 
v. ALLEN, No. 1775, post. 

1758. .}—(1) Where there is no provision 
in partnership arts. for a return of a part of the 
premium, & the parties dissolve by mutual consent 
é& unconditionally, on bill filed subsequently, the 
ct. will not order a return of any portion. 

(2) Misconduct, in the absence of an agreement 
to dissolve, is a ground for adverse dissolution & 
a return of the premium. 

(3) Where there is an unconditional dissolution 
by agreement it is not competent to cither party 
to enter into the question of previous conduct.— 
LEE v. PaGE¥ (1861), 30 L. J. Ch. 857; 7 Jur. 
N.S. 768; 9 W. R. 754. 


Annotations :—As to (1) Distd. Wilson v. Johnstone (1873), 
L. R. 16 Hq, 606. Consd. Belfield ». Bourne, [1894] 











1 Ch. 521. Refd. Atwood v. Maude (1868), 3 Ch. App. 
369. 48 to (3) Consd. Belfield v. Bourne, [1894] 1 Ch. 521. 
1759. -]—When a partnership is dissolved 


before its natural expiration in consequence of the 
misconduct of a partner who has paid a premium, 
he is not entitled to a return of any part of the 
premium ; &, in such a case, if the premium agreed 
upon has not been actually paid before the dis- 
solution, the partner who has agreed to pay it will 
be ordered to pay the whole of it, notwithstanding 


510 


PARTNERSHIP. 


Sect, 3.— Return of premium: Sub-secis, 2 & 3, A. |! ee pitt. neglected the business to such an extent 
~ B. Sect. 4.] 


the dissolution.—BtLucKk v. OApsTICK (1879), 12 
Ch. D. 863; 48 L. J. Ch. 766; 41 L. T. 215; 28 
W. R. 75. 

Annotation :-—Refd. Brewer v. Yorke (1882), 46 L. T. 289. 
1760. —-— Both partners equally guilty.|—Deft. 

agreed to pay £1,000 for a share in a partnership 

for fourteen years. The partners disagreed, & the 
partnership was dissolved by the ct., with the 
assent of both the partners. There being faults 
on both sides, the ct. directed a due proportion 
of the premium to be returned.—ASTLE v. WRIGHT 

(1856), 23 Beav. 77; 25 L. J. Ch. 864; 28 L. T. 

O. S. 134; 2 Jur. N. S. 849; 4 W. R. 764; 53 

E. R. 30. 

Annotations :—Distd. Lee v. Page (1861), 30 Lu. J. Ch. 857. 
Apld. Mackenns v. Parkos (1866), 15 L. T. 500; Atwood 
2. Maude (1868), 3 Ch. App. 369. Refd. Belfleld ». Bourne, 
[1894] 1 Ch. 521. 

Misconduct amounting to waiver of 

right to partnership.|;—-WILSON v. JOHNSTONE, No. 

1748, ante. 

1762. Unsubstantiated allegations made in 
action for dissolution.|—-(1) Mere incompetence in 
a partner, however great, is not a bar to the return 
of any part of the premium paid by him, unless 
such incompetence has causcd damage or injury, 
when it may be taken into account in determining 
how much of the premium shall be returned. 

(2) Mere delay by one partner in furnishing 
further capital according to arts. of partnership 
is not a ground for rescinding the partnership 
contract, or, in case of dissolution, for depriving 
the partner of the right to a return of the premium 
paid by him on entering into partnership. 

Where one partner, who has paid a premium on 
entering into partnership, commenced an action 
for dissolution, & the other partner immediately 
afterwards commenced a cross-action for dis- 
solution, & the first partner then filed affidavits 
in his action containing imputations of misconduct 
against the other partner, which he did not sustain, 
& one decree for dissolution was made in both 
actions, which were practically one litigation :— 
Held: the making of the imputations was not 
such misconduct as to disentitle the party making 
them to a return of his premium.—BREWER v. 
YORKE (1882), 46 lL. T. 289, C. A. 

1763. Delay in furnishing capital—In 
accordance with articles.|—LREWER v. YORKER, No. 
1762, ante. 

1764. Neglect of business—Impossibility 
of continuing business.|—By arts. of partnership 
pltf. & deft. agreed to enter into partnership for a 
certain term from a certain date, unless the same 
should be previously determined under the pro- 
visions thereinafter contained. Pltf. was to pay 
to deft. a premium of £300. Either party might 
retire from the firm at the end of any year of the 
partnership term upon giving to the other partner 
previous notice, & in such case the other partner 
was to be at liberty to purchase the share of the 
retiring partner upon giving to him notice at any 
time before the determination of the partnership 
by reason of the first-mentioned notice. If either 
party should commit a wilful breach of the arts., 
or act contrary to the good faith which ought to 
be observed between partners, or should become 
incapable to take his part in the management of 
the business, the other partner might expel him 
by one calendar month’s notice in writing, & the 
partner giving such notice might also buy the 
share of the expelled partner. ‘There was no 
provision for returning the premium. Deft. gave 
notice to pltf. to dissolve the partnership, alleging 














hat dissolution was neces Pltf. brought an 
action claiming a return of the premium paid by 
him :—Held: as pitf. had behaved in such a way 
that the partnership business could no longer be 
carried on, he could not claim a return of the 
premium.—YATES v. COUSINS (1889), 60 L. T. 535. 

1765. Dissolution by agreement containing no 
provisions for return.|—LEE v. PaaE, No. 1758, ante. 

1766. Contained in partnership articles.]— 
HANDYSIDE v. CAMPBELL, No. 1742, ante. 

1767. Dissolution by death—Provision in articles 
for return of premium.|—Where it was provided 
by the arts. of partnership that, if the profits of 
the partnership within twelve months should not 
amount to £1,000, the return of the premium of 
£500 brought in by the partner who survived 
should be made to him, the other partner having 
died within that time; on bill filed by the sur- 
viving partner against the administrator of 
deceased partner, such return of premium was 
decreed to be paid out of the amount reccived 
under the before-mentioned policies of insurance, 
this being in priority to the other debts of the 
intestate. —ANDREWES v. JONES (1865), 12 L. T. 229. 

1768. Partner mortally diseased at date of 
partnership—Fact concealed from co-partner.|— 
P., a medical practitioner, took M., another 
medical practitioner, into partnership, in con- 
sideration of a premium, P. agreeing to give his 
personal attention to the business for three years, 
& to introduce M. to his paticnts. At the date of 
the contract, P. was, as he well knew, suffering 
from a mortal disease, which fact was concealed 
from M. He died a few months afterwards, & a 
very limited introduction took place. Upon bill 
by M., praying the usual partnership accounts, & 
seeking relief in respect of bills given for the 
unpaid premium, the ct. restrained deft. from 
suing on the bills, & directed the usual partnership 
accounts, with a declaration that pltf. was entitled 
to be remitted a reasonable portion of the premium. 
—-MACKENNA v. PARKES (1866), 36 L. J. Ch. 366 ; 
15 L. T. 500; 15 W. R. 217. 

1769. .}—A solr. who had received a 
premium on taking an articled clerk died during 
the term of the arts. :—Held: his estate was not 
liable for the return of any part of the premium.— 
FERNS v. CARR (1885), 28 Ch. D. 409; 54 L. J. Ch. 
478; 562 L. T. 348; 49 J. P. 503; 33 W. QR. 368 ; 
1T. L. R. 220. 

Annotation :—Distd. Covell v. Scamell (1910), 103 L. T. 535, 


1770. Dissolution on account of incompetence of 
partner—Premium taken with knowledge of in- 
competence.|—ATWoonp v. MAUDE, No. 1724, ante. 

71. Incompetence causing damage.|— 
BREWER v. YORKE, No. 1762, ante. 

1772. Dissolution by notice in accordance with 
articles—Retiring partner setting up similar busi- 
ness in adjoining premises.|—-Upon the dissolution 
of a partnership under notice as provided in the 
partnership arts., if there has been neither mis- 
conduct nor breach of the arts. on the part of the 
poet so giving notice, the price originally paid 

y the continuing partner for his share in the 
goodwill will not be returned to him, although the 
goodwill may have become valueless, & the busi- 
ness have suffered by the retiring partner setting 
up a similar business in his own name, & on the 
adjoining premises.—BOND v. MILBOURN (1871), 


20 W. R. 197. 
Annotations :—Consd. Rooke v. Nisbet (1881), 50 L. J. Ch. 
588. Apld. Yates v. Cousins (1889), 60 L. T. 535. 


1773. ——.]—ROOKE v. NISBET, No. 1780, post. 
1774. Where right to return waived.|—-WILSON 
v. JOHNSTONE, No. 1748, ante. 














Part VI.—DISssoLurion. 


SUB-SECT. 3.—AMOUNT RETURNABLE. 


A. In General. 

Sce Partnership Act, 1890 (c. 39), s. 40. 

1775. Part proportionate to unexpired period of 
partnership.|—-A. agrees to take B. into partner- 
ship with him for fourteen years, in consideration 
of a premium of £2,500, one half of which is to be 
paid at the signing of the arts., & the other half 
at the time of the execution of a deed of partner- 
ship to be founded on the arts. The arts. are 
signed, the first instalment of the premium is 
paid, & the parties enter into partnership. After 
the lapse of a few months, A., under considerable 
provocation from B., excludes B. from the partner- 
ship. The connection is not renewed, the deed is 
not executed, nor is the second instalment paid ; 
but there is a formal dissolution of the partner- 
ship on a certain day. A. afterwards becomes 
bkpt. :—-Held: in the accounts to be taken 
between A.’s assignees & B., the latter is to be 
credited with the whole amount of premium, but 
to be debited with the unpaid instalment, & with 
an additional portion of premium, calculated with 
reference to the actual duration of the partner- 
ship; also, B. is entitled, without prejudice to 
any question, to enter a claim for the whole 
premium under the bkpcy. 

One of two partners may have a demand 
against the other for compensation in the nature 
of ames damages, & enforceable in equity 
only. 

As to the case Ea p. Broome (1811), 1 Rose, 
69, also cited at the bar, I suppose that there a 
proof in competition with the joint creditors, if 
any, or to their prejudice directly or indirectly, 
must have been considered inadmissible; but I 
am not satisfied that it was Lorp ELDON’s 
meaning, that, if there was to be any proof at 
all for the purpose of a dividend, the proof could 
be otherwise than upon an equal footing as to 
dividends with the proofs of the general body of 
separate creditors, supposing the rights of the 
joint creditors out of the question (KNIGHT 
Bruce, V.-C.). 

Suppose the case of an act of fraud, or culpable 
negligence, or wilful default, by a partner during 
the partnership, to the damage of its property or 
interests, in breach of his duty to the partnership : 
whether at law compellable, or not compellable, 
he is certainly in equity compellable to com- 
pensate or indemnify the partnership in this 
respect (KNIGHT BRUCE, V.-C.).—BURY v. ALLEN 
(1845), 1 Coll. 589; 63 E. R. 556. 


Annotations :—Apld. Mackenna v. Parkes (1866), 15 L. T. 
500; Atwood v. Maude (1868), 3 Ch. App. 369. Refd. 
Burdon v. Barkus (1862), 4 De G. F. & J.. 42. 








1776. .|—FREELAND v. STANSFELD, No. 
1463, ante. 

ee .|—ATWOOD v. MAupR, No. 1724, 
ante. 

1778. -|—Pitf. & deft. became partners 





for ten years, pltf. paying the deft. a premium of 
£1,000. A quarrel occurred at the end of eight 
years, in which both pues were held to be in 
the wrong, & a dissolution took place :—Held: 
pltf. was entitled to a return of £200 of the 
premium.—-PEASE v. HEWITT (1862), 31 Beav. 
22; 7L. T. 113; 8 Jur. N. S. 1166; 10 W. R. 
5385; 54 BH. R. 1045. 

1779, ———.]|—-WILSON v. JOHNSTONE, No. 1748, 


ante. 

1780. -|—Pltf. & deft. entered into partner- 
ship as solrs. for a term of twelve years, ‘‘ the 
partnership to be determinable at the option of 
either partner’’ by giving three months’ notice ; 
& pltf. to have the option of increasing his share 
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in the profits of the business upon payment to 
deft. of £600. Pltf. paid the premium of £600. 
Afterwards deft. dissolved the partnership by 
giving a notice as provided by the arts. :—Held: 
pltf. was entitled to the return of a proportionate 
part of the premium.—ROookE v. NissBet (1881), 
50 L. J. Ch. 588 3 sub nom. Daw v. RooKE, RoOKE 
v. NISBET, 29 W. Ri. 842. 

1781. Consideration affecting decision—Benefits 
received by plaintiff.|-On considering the matter 
very fully, it is quite clear that the amount of 
premium is not clearly calculated upon the full 
extent of all the terms of the partnership. There 
is also a considerable advantage, which pltf. has 
obtained. He has obtained a footing in a large 
& prosperous & populous town, & has probably 
made himself known to a considerable extent. 
He has also probably made himself known very 
much among the customers of deft. It is impos- 
sible for me to come to a satisfactory conclusion 
upon that subject, & I have adopted a sort of 
broad mode of solving the question, & I am of 
opinion that one half of the premium out to be 
paid to pltf., & no more (Romitiy, M.R.).— 
JAUNCEY v. Knowmes (1859), 29 L. J. Ch. 95; 
1L. T. 116; 8 W. RR. 69, L. C. 

1782. ———,.|-—- BULLOCK v. CROCKETT, No. 
1751, ante. 

1783 No. 
1762, ante. 

1784. Return of whole premium—Dissolution of 
partnership on receipt of premium.]—FEATHER- 
STONHAUGH v. TURNER, No. 1872, post. 


B. By What Tribunal assessed. 

1785. Arbitrators.|—If A. & B. in consideration of 
a sum of money paid by one to the other enter 
into partnership & covenant in case ot a dissolu- 
tion of the partnership to submit all matters 
relating thereto to arbn., the arbitrators are not 
thereby authorised to determine whether any 
part of the sum of money which was the considera- 
tion of the partnership should be refunded :— 
Semble: no action can be maintained for refusing 
to nominate an arbitrator in pursuance of a 
covenant to refer matters to arbn.—TATTERSALL 
v. Groote (1800), 2 Bos. & P. 181; 126 E. R. 
1197. 











.—BREWER v. YORKE, 


Annotations :—Expld. & Distd. Belfield v. Bourne, [1894] 
1Ch. 521. BRefd. Freeland v. Stansfeld (1854), 2 Sm. & G. 
479. Mentd. Livingston v. Ralli (18 fh. & B. 132: 


55), 6 K. 
Scott v. Avery (1856), 2 Jur. N.S. 815. 

1786. .|—BELFIELD v. BOURNE, No. 1703, 
anle. 

Compare Sect. 2, sub-sect. 2, B., ante. 

1787. High Court—-Whether subject to review 
by Court of Appeal.|—-The terms of dissolution in 
such a case as to return of premium & other 
matters are within the discretion of the judge, & 
his conclusions will not be interfered with by the 
Ct. of Appeal except on very sufficient grounds, 
—LyYyon v. TWEDDELL (1881), 17 Oh. D. 529; 50 
L. J. Ch. 571; 44 L. T. 785; 45 J. P. 680; 29 
W. R. 689, C. A. 

Annotation :—Consd. Belfield v. Bourne, [1894] 1 Ch. 521. 





Sect. 4.—NOTICE OF DISSOLUTION. 

1788. Necessity for notice.])——-When partners 
dissolve their partnership it is incumbent on them 
to publish the dissolution in the Gazette, or they 
will be all liable to an action at suit of creditor 
who did not know of the dissolution, & delivered 
goods to one thinking he was dealing with all.— 
GORHAM v. THOMPSON (1791), Peake, 60; 170 
EB. R. 78, N. P. 
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Sect. 4.—Notice of dissolution. Sects. 5 & 6: Sub- 
sect. 1, A. & B.] 


1789. ———.]—-When_ partners dissolve their 
partnership, they should send notice to all persons 
who have trusted them as partners; a notice in the 
Gazette is not sufficient to discharge them as against 
those persons who have not seen it.—GRAHAM v. 
HOPE (1792), Peake, 208; 170 EK. R. 131, N. P. 

1790. .|—A dissolution of partnership took 
place, but was not advertised, nor notice given to 
the customers. The retiring partner’s name 
continued in the firm. After the dissolution, 
pltf., believing deft. was a member of the firm, 
had transactions with the continuing members. 
Pitf. sued deft. for his liability as a partner in the 
firm; the jury found a verdict for deft., & the 
ct. refused a new trial, or leave to appeal.—KEMP 
v. COVINGTON (1857), 28 L. T. O. S. 289. 

1791. What constitutes notice— Notice in 
Gazette.|—-GORHAM v. THOMPSON, No. 1788, ante. 

1792. To old customers-—Notice in Gazette.| 
—GRAHAM v. Hopp, No. 1789, ante. 

1793. -]—An advertisement of 
the dissolution of a partnership in the London 
Gazette is not per se notice to parties having had 
dealings with the firm, resident abroad ; but to fix 
them with a knowledge of the fact, express notice 
must be given to them.— ETIEVANT v. Lyon (1829), 
8I.J.0.8.C. P. 3. 

1794, —— ———.|—-Re HopGson, BECKETT 
v. RAMSDALE, No. 593, ante. 

1795. —— Change in printed cheques— 
Notice of change in partners of banking firm.|— 
A change of partners in a _ banking-house is 
sufficiently notified to the customers of the house, 
by a change in the printed cheques.—BARFOOT v. 
Noo ase (1811), 3 Camp. 147; 170 E.R. 1336, 


1796. Circular letter.| — M‘IvrER v. 
IIUMBLE, No. 564, ante. 
1 












































|\—A written notice of 
the dissolution of a partnership reciting the 
dissolution, & signed by the parties in order to its 
insertion in the Gazette, may be read in evidence to 
prove notice of the dissolution, although it has not 
been stamped. Proof of the insertion of such 
notice although but once in a newspaper taken in 
by the party sought to be affected by the notice 
& left at his house in the usual course, is evidence to 
be left to a jury, without strict proof that the paper 
ever reached the party. But the most usual & 
prudent course in such cases is to give notice by a 
circular letter.—JENKINS v. BLIZARD (1816), 1 
Stark. 418, N. P. 

1798, ——- Customer’s knowledge of 
partner’s intention to dissolve—Onus of proof of 
abandonment of intention.|—A. knows that an 
intention between B. & C. to dissolve their partner- 
ship is in the course of execution ; if A. afterwards 
insist upon the continuance of the partnership, 
it lies upon him to show that the intention has 
been abandoned.—PATERSON v. ZACHARIAH & 
ARNOLD (1815), 1 Stark. 71, N. P. 

1799. Notice in newspaper taken by 
customer.|—-JENKINS v. BLIZARD, No. 1797, ante. 

1800. -|—Semble : a partnership 
firm may protect themselves from liability to pay 
bills accepted by one in the name of all the firm by 
notice by public advertisement in newspapers, 
proved to have been received by the payee & 
indorsees, that the partnership is dissolved ; 
although the dissolution has not appeared in the 
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Gazette; & that even where the partnership is not 
for a definite & limited period, or might be dissolved 
at pleasure, but is for a stipulated continuing term, 
dissoluble only on certain conditions, which have 
not been performed ; so that it is doubtful whether 
the partnership continued to exist in point of 
law or not, & there was no special contract among 
themselves, that the firm was not to be liable for 
the acts of individual partners.—RooTH v. QUIN 
& JANNEY (1819), 7 Price, 193; 146 KE. R. 944. 


Annotation :—Mentd. Perham v. Raynall (1824), 9 Moore, 
C. P. 566. 











1801. ——.|— Hart v. ALEXANDER, 
No. 587, ante. 
1802. To person not having previously 





dealt with firm—Notice in Gazette.]|—A notice in 
the Gazette of the dissolution of a partnership, is 
sufficient notice to the world, at least as against 
those who have had no previous dealings with 
the firm ; so that they cannot sue both parties on 
a security, given by one in the name of both, after 
notice in the Gazette, in the partnership name, of the 
dissolution.—GODFREY v. TURNBULL (1795), 1 
Esp. 371; 170 EK. R. 388; sub nom. GODFREY v. 
MACAULEY, Peake, 209, n., N. P. 

See Partnership Act, 1890 (c. 39), s. 36 (2). 

1803. Admissibility of copy of advertisement— 
Necessity for stamping—Advertisement of agree- 
ment to dissolve.|—To prove the dissolution of a 
partnership, the copy of the advertisement inserted 
in the Gazette, by which the parties agreed to 
dissolve the partnership is not evidence unless it 
is stamped; for it is offered in evidence as an 
agreement, & so should have.an agreement stamp. 


—MAY v. SMITH (1795), 1 Esp. 282; 170 KH. R. 
358, N. P. 
1804. . ——- Advertised notice of dissolu- 





tion.]|— JENKINS v. BLIZARD, No. 1797, ante. 

See, further, REVENUE. 

1805. Concurrence of parties in procuring ad- 
vertisement of notice—-Jurisdiction of court to 
order.|—In a decree for the dissolution of a 
partnership, deft. was ordered to concur in pro- 
curing the insertion of notice of dissolution in the 
London Gazette—TROUGHTON v. HUNTER (1854), 
18 Beav. 470; 52 E.R. 185. 

Annotation :—Apld. Hendry v. Turner (1886), 32 Ch. D. 355. 

1806. .|-—The ct. has jurisdiction to 
compel a retiring partner to sign a notice of 
dissolution for the Gazette in an action in which no 
other specified relief is claimed.—HENDRY v. 
TURNER (1886), 82 Ch. D. 355; 55 L. J. Ch. 562 ; 
54 1. T. 292; 34 W.R.518; 27T. L. R. 591. 

1806a. Notice by one partner to another.|— 
ALCOCK v. TAYLOR, No. 263, avite. 
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AFFECTING THIRD 


Sect. 5.—DISSOLUTION AS 
PARTIES 
See Part IV., Sect. 3, ante. 


Sect. 6.—WINDING UP. 
SuB-sECT. 1.—CONTINUATION OF PARTNERSHIP. 
A. In General. 

See Partnership Act, 1890 (c. 39), s. 38. 

1807. For purposes of winding up.]|—BEAK v. 
BEAK, No. 1351, ante. 

ia »}—-CRAWSHAY v. Con.ins, No. 1010, 
ante. 
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PART VI. SECT. 6, SUB-SECT. 1.—A. 
q. For purposes of unexpired contract.}—-NasH v. MUIRHEAD (1909), 26 8. C. 26; 19 C. T. R. 64.—S. AF. 


1 ete eens eaontonsy 


Part V1I.—DISsoLUTION. 


1809. ———.|—-CRAWSHAY v. MAULE, MAULE v. 
CRAWSHAY, No. 51, ante. 

1810. -]—There are, necessarily, things to 
be done preparatory to the commencement of a 
partnership, & matters necessary to be done after 
its termination, for the purpose of winding it up. 
These are not to be excluded in the consideration 
of the partnership dealings & transactions. 

Where the partnership business is in one sense 
at an end, still you have not therefore put an end 
to the joint transactions. They must necessarily 
be carried on for the purpose of winding up the 
concern & everything belonging to it (LorpD 
LANGDALE, M.R.).—CRUIKSHANK v. M‘VICAR 
(1844), 8 Beav. 106; 14L. J. Ch. 41; 41. T. 0.8. 
170; 50 B. R. 42. 

1811. For purposes of unexpired contract— 
Commission note given to partners.|—Deft. in 
Aug. 1911, gave a commission note to S. & It., 
who were in partnership as theatrical agents, 
authorising them to act as her agents & business 
managers for five years with the option of a further 
five years, & agreeing to pay a commission of 10 
per cent. on all salaried work undertaken by her. 
S. & It. dissolved partnership in July, 1912 :— 
Held: the commission note did not entitle them 
to claim commission in respect of engagements on 
salaries obtaincd by deft. after the dissolution of 
their partnership.—SaLEs v. CRISPI (1913), 29 
T. L. R. 491. 

1812. Clause as to purchase of deceased partner’s 
share—Whether operative.|-—Where a partnership, 
the term of which has expired, is continued only 
for the purpose of winding up the business of the 
partnership, a clause providing for the purchase 
by a surviving partner of a deceased partner’s 
share is no longer binding—MyrErs v. MYERS 
(1891), 60 L. J. Ch. 311. 


B. Authority of Partner. 

1813. Continued for purposes of winding up.|— 
BUTCHART v. DRESSER, No. 677, anle. 

1814. To receive debts of firm—& give receipt.|— 
Payment to one of two partners of a partnership 
debt, after they had appointed a third person to 
collect the debts, & with notice of such appoint- 
ment, held good.—PoORTER v. TAYLOR (1817), 
6M. &S8. 156; 105 EB. R. 12013 previous proceed- 
ings, sub nom. BRistow & PoRTER v. TAYLOR, 2 
Stark. 50, N. P. 

Annotation :—Apprvd. Nottidge v. Prichard (1834), 2 Cl. 

& Fin. 379. 

1815. J—If A. & B. being partners, 
dissolve their partnership, & in the deed of dis- 
solution it be stipulated that A. shall reccive all 
debts due to the firm, & afterwards C., a debtor 
of the firm accept a bill of exchange drawn by B., 
for the amount of the debt due to the firm :— 
Held: this stipulation in the deed of dissolution 
is no defence to an action by B. against C. on this 
bill of exhange. 

Either partner, after a dissolution of partnership, 
may receive debts due to the firm, notwithstanding 
such a stipulation in the deed of dissolution; &, 
after a dissolution of partnership, either partner 


PART VI. SECT. 6, SUB-SECT. 1.—B. 
1818 i. Continued for purposes of 
winding wup.)/—HAEE v. KOPLE’S 
BANK OF HALIFAX (1903), 23 C. L. T. 
157 > 2 N. B. Eq. Rep. 433.—CAN. 
1813 ii. -—~The 
ners, as such, with rega: 














ower of part- 
to partnership 
obligations remains after dissolution 


1813 iii. ———.]—-MADRAS ADMINIB- 
TRATOR-GENERAL v. MADRAS OFFICIAL 
aahee (1909), I. L. R. 32 Mad. 462. 


rv. To purchase property.J-—VINEBERG | ~~ 
Loy aaah (1890), 6 Man. L. R. 335. 


t. To sell goods.}-—G. & A., who were 
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may give a release to a debtor of the firm.— 
KING v. SMITH (1829), 4 C. & P. 108, N. P. 

1816. Completion of unfinished transaction.]— 
Dickson v. NATIONAL BANK OF SCOTLAND, No. 
1820, post. 

1817. Authority of partner authorised to wind 
up—To give receipt.|—If A. & B. are in partner- 
ship & C. owes them a sum of money on the 
partnership account, a receipt for this given by 
A. upon setting off a private debt due from 
himself to C. will be a bar to an action by A. 
& B. against C. for the debt due to the partner- 
ship; but if after a dissolution of partnership 
between A. & B. & a notice in the Gazette that 
all debts due to the partnership shall be paid to 
B., A. collusively gives C. a receipt for the debt, 
dated anterior to the dissolution of the partnership, 
the receipt is void, & an action may still be main- 
tained against C. for the debt, in the names of A. 
& B.—HENDERSON & SMITH v. WiLD (1811), 2 
Camp. 561; 170 HK. R. 1252, N. P. 

1818. To give credit in account—No direc- 
tion to appropriate.|—Two solrs. in partnership 
had a bill of costs & disbursements against a client ; 
one of the partners, after the dissolution of the 
partnership, continued to be the solr. of the client, 
é& received his rents, out of which he retained the 
amount of the partnership debt; & he stated that 
he did so on the understanding that the debtor 
should have credit for the sum so retained, & 
that he considered that debt to have been satisfied 
by the moneys retained ; but no account had been 
scttled between him & the debtor, nor had he 
specific directions to appropriate the moneys 
retained to the payment of the partnership 
debt :— Held: as against the other partner, the 
debt to the partnership was not to be considered 
as satisfied.—NOTTIDGE v. PrIcHARD (1834), 2 
Cl. & Fin. 379; 8 Bli. N. S. 493; 6 E. R. 1197, 
H. L.; affg. S. C.. sub nom. PRITCHARD v. 
DAPPER (1831), 1 Russ. & M. 191, L. C. 

Annotations :—Refd. Parker v. Morrell (1848), 2 Ph. 453; 

Piercy v. Fynney (1871), L. R. 12 Eq. 69. 

1819. To mortgage—Deposit of security 
with bank with power of sale.|] — BUTCHART v. 
DRESSER, No. 677, anle. 

1820. -.|—A sum forming part of a trust 
estate was deposited with a bank on a consignation 
receipt, bearing that the money was received from 
the truster’s exors., & was to be repayable on the 
signature of a legal firm, who were the law agents 
to the trust. The firm was subsequently dis- 
solved ; & some years afterwards, L., one of the 
former partners, indorsed the receipt with the 
firm name, & uplifted & embezzled the money. 
In an action against the bank at the instance of 
the beneficiaries under the trust for payment of 
the sum deposited :—Held: as the uplifting of 
the deposit was necessary, either ‘‘ to wind up 
the affairs of the partnership,’’ or ‘‘ to complete 
transactions begun but unfinished at the time of 
the dissolution ’’ of the firm, within Partnership 
Act, 1890 (c. 39), s. 88, B. was entitled to adhibit 
the firm’s signature, & the bank was warranted in 
paying over the money deposited; & action 


ship, & to convert the assets into 
money for the benefit of the partnors, 
bond fide sold the wheat for value to 
pitf., who was aware of the dissolution : 
Held: the sale was valid.—MuURPHY 
no (1878), 29 C. PP, 421.— 











a. To assign aera: -? can 
for the purpose of the beneficial winding | in partnership, purchased some wheat | 900 member of a partners P after 
up of the partnership affaira.—SEALY | for their business, but, not being of the | dissolution assign a judgment o en 
v. STEPHENSON, [1923] 3 D. L. R. 183 | required quality, it was not used by | by the firm.—HOcKIN v. WH 
32 B. C. R. 187; [1923] 2 W. W. R. | them. ‘After dissolution, G. to meet | (1890), 6 Man. L. R. 521.—OAN, 


465 -—CAN. 
J.—-VOT.. XXXVI. 


existing demands against the partner- 


b. Authority of partner authorised to 
LL 
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Sect. 6.—Winding up: Sub-sect. 1, B. & C.; sub: 
sect. 2, A.] 


dismissed as irrelevant.—Dickson v. NATIONAL 
err or ScoTLAND, [1917] S. O. (H. IL.) 50, H. L. 


21. ——- ——-.] — Re CuLouGH, BRADFORD 
COMMERCIAL BANKING Co. v. CuRR, No. 679, ante. 
1822, ——- ———.]|—Fe BournE, BOURNE 1. 


Bourne, No. 680, ante. 

1823. To indorse bills of exchange—Power 
given by retired partner to continuing partner— 
By parol.|—A retired partner may give authority 
by parol to a continuing partner to indorse bills 
in the partnership name, after the dissolution of 
the partnership. 

ere the retired partner stated that he left 
the assets & securities of the firm in the hands of 
the continuing partner, tor the purpose of winding 
up the concern, & that he had no objection to his 
using the partnership name :—Held: the jury 
were justified in finding that the continuing partner 
had authority to indorse promissory notes, so left 
in his hands in the partnership name.—SMITH v. 
WINTER (1838), 4M. & W. 454; 1 Horn & H. 384; 
8 L. J. Ex. 34; 150 EB. R. 1507. 
Annotations :—Refd. Kearsley v. Cole (1846), 16 L. J. Ex. 


115. Mentd. Bateson v. Gosling (1871), L. R. 7 C. P. 9; 
Phillips v. Foxall (1872), L. R. 7 Q. B. 666. 


.]|—See BILLS OF EXCHANGE, Vol. VI., 
pp. 101, 102, Nos. 711-713. 

1824. To bind firm by admission of Hability.] 
ees v. Macattum & WortkEy, No. 295, 
ante. 

-|—See EvipENcE, Vol. XXII., pp. 89, 90, 
139, Nos. 589, 590, 1143. 

Authority of surviving partner appointed executor 
——To continue same trade.]|—See ExEcutors, Vol. 
XXIV., pp. 559, 560, No. 5992. 


C. Liability of Partner. 

1825. Dissolution not a discharge of Hability.]|— 
A general dissolution of partnership between A. & 
B. does not operate to discharge A. from his 
responsibility for the subsequent conduct of B. in 
respect of the engagements of the partnership with 
third persons, made prior to the dissolution. If 
A. & B., as partners, engage in a speculation with 
C., A. is answerable to C. in respect of the dealings 
of B. in the joint speculation.— AULT v. GooDRICH 
(1828), 4 Russ. 480; 38 E. R. 867. 

Annotations :-—Apld were Bassett (1845), 5 Hare 


° » 553 
Butchart v. Dresser (1853), 10 Hare, 453. Refd. Tatam 
v. Williams (1844), 3 gee8 347, 


1826. Undertaking by one partner to pay all 
debts—Breach of trust before dissolution.|—One 
of two partners applied trust money in the trade 
with the privity of the other partner; afterwards 
they separated, & the partnership effects were 
assigned over to the first, who took on him the 
debts :—Held: to be no payment in discharge of 
the other partner, but both were liable to make 
good the trust money.—SmirH vv. 
(1794), 5 Term Rep. 601; 101 E. R. 836. 

1827. -\—Where a firm of solrs., having 
moneys in their hands belonging to a client, 
dissolve partnership, & he subsequently demands 
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the money of one partner, who by an arrangement 
between themselves had undertaken to pay it, 
that is not such a dealing as to discharge the 
liability of the other partner, assuming that the 
client knew of the dissolution & arrangement.— 
Re HinpMARSH (1860), 1 Drew. & Sm. 129; 1 
L. T. 475; 8 W. R. 2038; 62 H. R. 327. 


:—Refd. Watson v. Woodman (1875), L. R. 
q. 721; Re Friend, Friend v. Friend (1897), 66 

L. J. Ch. 737; N 
Ch. 242. 


Watkins, [1904] 1 ‘ 
(1870), 5 Ch. App. 233; Bean v. Wade (1885), 2 T. L. R. 


157: Cheese v. Keen, [1908] 1 Ch. 245; Henry v. Ham- 

mond (1913), 108 L. T. 729. 

1828. Money recoverable by bankruptcy law.|— 
Where a debt is due to a partnership, the mere 
circumstance of one of the partners taking a 
security in his own name alone from the debtor, 
does not affect either the rights or the liabilities 
of the partnership. Accordingly, where a partner, 
a dissolution of the partnership being in con- 
templation, took a warrant of attorney in his 
own name from one of the debtors to the firm, & 
afterwards received sums on account, the other 
partner, who survived him, was held liable to the 
assignees of the debtor for the sums so reccived, 
they having been paid under circumstances which 
gave the assignees a right to recover them under 
the bkpt. law.—Bicas v. Fritows (1828), 8 
B. & C. 402; 2 Man. & Ry. K. B. 450; Dan. 
Ll. 121; 6L. J. O. S. K. B. 357; 108 BE. ht. 
1092. 

1829. Partnership dissolved by death of one 
partner—Advances secured on land of dead partner 
—Liability of estate.|—(1) A partnership composed of 
three persons A., B., & C. gave a joint & several 
bond to a bank, to cover advances to be made to 
them by the bank on a cash credit; & in that 
bond, two estates held by A. were specially named 
as part securities for these advances. <A. died :— 
Held: by his death the partnership was dis- 
solved, & the security, so far as his estates were 
concerned, was no further continued ; no arrange- 
ment between the surviving partners, or between 
them & the bank, for the purpose of settling the 
general accounts, being capable of atfecting that 
security. 

(2) After the death of A. the bank continued as 
before its dealings with the partnership, then 
constituted by B. & C., & at a certain period, 
payments made to the bank entirely balanced 
the dett due to it at the time of A.’s death :— 
Held: the separate liability of A.’s estates was 
thereby discharged.—RoyaL BANK OF SCOTLAND 
ac (1841), 8 Cl. & Fin. 214; 8 E. R. 84, 


Annotation :—As to (2) Refd. Decley v. Lloyds Bank, [1912] 
A. C. 756. 


1830. ——— Advances secured on bond of 
partnership—Account continued—Appropriation of 
payments.|—- Roya Bank oF SCOTLAND wv. 
CHRISTIE, No. 1829, ante. 

See, generally, CONTRACT, Vol. XII., pp. 474-493. 

Liability to indorsee of bill of exchange.|—-Sce 
eer EXCHANGE, Vol. VI., pp. 101, 102, Nos. 


wind up—To state & settle an account.) be completed on the firm's art, & Kona Doon v. MAH Cap Doon (Alta.), 
aimolvod partnership, to wind uy the purpogs of mal ammitaci"Davee, | focelcan, Wee S108 38 DLs B 
concern, lane the books, & collect the Poretan (1903), 28 v L. R. 53. AUS, "EF ; 


debta, authorises the party to state, & 
settle an account.—LUCKIE v. FoRSYTH 


PART VI. SECT. 6, SUB-SECT. 1.—C. 


co. Contracts of firm still binding. 
The dissolution of a firm Apee act 
affect the duty of coach partner to 
perform a contract which has still to 


assots 


the diss 


d. Lease entered into after dissolution. ; 
into by a partner 
for his individual benefit after 
tion of the firm but before sale of its 
must not necessarily be held to 
be for the benefit of the partnership ; p 

especially will it not be so held where neurred in continui 
olution has been effected at 
the instance of the partner.—Matr 


e. “Sisley dissolved by death of 
one partner—Liability of estate for 
losses.J—Held: heirs, being also next 
of kin, who had been parties to the 
continuing of the business of deceased 
with his assets & those of his partner, 
were precluded from objec to 

ayment by the estate of the losses 
the business.— 
Ova v. GIBSON (1872), 19 Gr. 280. 


ssolu- 


Part VI.—Disso.ution. 


Acknowledgment of debt.]|—-See LimiraTIon oF 
or Vol. XXXIT., pp. 355, 390, Nos. 385, 


SuB-SECT. 2.—DISTRIBUTION OF PROFITS MADE 
AFTER DISSOLUTION. 


A. Right of Outgoing Partner or His Estate. 

See Partnership Act, 1890 (c. 39), s. 39. 

1831. Apart from agreement between partners.] 
-—FEATHERSTONHAUGH v. FENwIcK, No 917, ante. 

1832. Dissolution by death.] — Profits 
accrued after the death of one partner are joint 
property.— HAMMOND v. Dovanas (1800), 5 Ves. 
539; 31 E. R. 726, L. C. 
As :—Apprvd. Crawshay v. Collins (1808), 15 Ves. 


fd. Lewis v. Langdon (1835 . 421: 
David & Matthews, [1899)1 Ch. 378, | Sm A¥L3 Me 

















18338. -]—Brown v. DE Tastret, No. 
030, ante. 
' 1834. ———.|—-AMBLER v. Bouton, No. 
1355, ante. 

1835. —-——.]—A partnership business was, 


after the death of one of the partners, carried on 
for a further period under the management of plttf., 
who was one of the surviving partners. At the 
end of that period an order of the ct. was made 
which declared that the partnership had, in the 
opinion of the ct., been dissolved by the death 
of deceased partner, & directed pltf. to commence 
an action for the winding up of the partnership 
business: In the course of this action a question 
arose as to the rights of the parties in respect of 
profits earned during the above mentioned period : 
—Held: the legal personal representatives of 
deceased partner were entitled in respect of any 
profits carned by the surviving partners, during 
the period in question, which were attributable 
to the user of any partnership assets, to a share 
thereof proportionate to his share in the total 
assets of the firm at the date of the dissolution of 
the partnership; & inquiries must be made for 
the purpose of ascertaining whether any &, if so, 
what part of those profits, after deducting such 
sum as should, after inquiry, be certified to be 
proper to be allowed to pltf. in respect of his 
personal supervision & management of the busincss 
during the period, had been earned during the 
period by the surviving partners otherwise than by 
the user of the partnership assets including good- 
will.—MANLEy v. SARTORI, [1927] 1 Ch. 157. 
Dissolution by outbreak of war—Some 
partners alien enemies.|—See ALIENS, Vol. II., 
p. 177, No. 416. 

1836. Dissolution on bankruptcy.]—Craw- 
SHAY v. COLLINS, No. 1010, ante. 

1837. Profits of office held by outgoing 
partner.|—CoLLiER v. CHADWICK (1886), 31 Sol. 
Jo. 27, C. A. 

ARnonon :—Mentd. Vernon v. Hallam (1886), 34 Ch. D. 











1888. Agreement between parties—For purchase 
of share.|—An indenture recited, that A. & B., in 
May 1813, had entered into a contract with the 
Com:s. for Victualling the Navy, to supply His 


PART VI. SECT. 6, SUB-SECT. 2.—A. 


18321. Apart from agreement between 
partnersa— Dissolution by death.}—Held : 
where a testator directed his exors. to 
value his interest in certain partnership 


assets & to permit such sum to remain 1832 iii. 





in the partnership for five years, this death of one partner the surviving 
did not preclude the beneficiaries of artner continued the 

his estato from claiming all appreciation Teld : 

in the value of such assets ming such representatives of deceased partner 
five years.—Re PaTERSON (1913), 24 a share in 

O. « R. 752; 4 O. Ww. N. 1436 ; ll 


D. L. R. 825.—CAN. 
1832 ii. ——-> ———-.]—- JAMIESON & 
Trusts & GUARANTEE Co. v. JAMIESO 
(1921), 65 D. L. R. 68; 86: 
188; [1922] 2 W. W. R. 19 





the profits of the business 
which may have accrued subsequent N.Z. 
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Majesty’s ships with sea provisions & victualling 
stores, & that the said A. & B., in Sept. 1813, had 
mutually agreed to dissolve the co-partnership 
entered into by them as aforesaid, for carrying on 
the business of the said contract, & all other 
contracts, entered into with the comrs. by B. or A., 
& in which they, or either of them, were in anywise 
interested or concerned, & all other co-partnerships 
whatsoever subsisting between them; & upon the 
treaty for such dissolution, it was agreed that the 
share of B. in the property belonging to the 
Fs Salganaa should be estimated at £50,000 
& be taken by A. at that sum :—Held: by this 
deed, the contracts in which B. had been originally 
separately interested, were constituted as between 
A. & B. partnership contracts, & consequently, 
A. was entitled by the deed to receive all sums duc 
to B., in respect of those contracts, at the time of 
the execution of the deed. By the decd, B. for 
himself, his heirs, exors., & administrators, 
covenanted that, for & notwithstanding any act 
done by him (B.), it should be lawful for A. to 
receive the money, debts, & premises thereby 
assigned, without any let, suit, interruption, or 
denial of B., his exors., or administrators, or any 
person claiming under him or them.— BELCHER v. 
SIKES (1828), 8 B. & C. 185; 6L. J. O. S. K. B. 
314; 108 E. RR. 1012. 








Naa —— -|—VYSE v. Foster, No. 1161, 
ante. 
1840. For goodwill to belong to remaining 


partners—General assets debited to new firm.|— 
The estate of deceased partner is entitled to 
participate in the goodwill of a business, which 
does not belong to the surviving partners, except 
by express agreement. 

By partnership arts., on the death of a partner, 
the survivors were entitled to the goodwill. A., 
a partner, died in 1801, having appointed his 
co-partners exors. They continued the trade, 
having made out an account, from which it 
appeared that the assets, consisting nearly wholly 
of outstanding debts, were £496,000, the liabilities 
£410,000, & the surplus £85,900, of which A.’s 
share was £55,000. The survivors carried this 
to the credit of the deceased partner’s account, & 
they paid the amount with interest to the cestuis 
que trust as they respectively came of age. In 
1831 the children claimed to participate in the 
profits of the subsequent trading, which, in the 
thirty years, had amounted to £308,000, on the 
ground that their capital had been employed 
therein. At the hearing, inquiries were directed 
with a view to charge them. But, on the master’s 
report, the ct. having come to the conclusion that 
at the testator’s death the surplus was merely 
nominal, that the business, to wind up, was 
insolvent, & that the subsequent profits were 
attributable to goodwill & the personal exertions 
& capital of the surviving partners :—Held: 
pltfs. were not entitled to participate in the profits, 
so far as those profits were attributable to the 
goodwill & connection in trade of the old firm, & 
their share in that portion of the profits in which 
they would be entitled to participate could not 


to the death of deceased partner.— 


MAHOMED KAMEL, ETC. Uv. AST 
w  HEDAYETULLA (1921), I. Le. R. 48 
63 Ss. Cc. R. Calc. 906.—IND. 


"Where on the 1838 i. Agreement belween parties—- 


For purchase of share.|——-CARVELL t. 
AITKEN (P. E. J.) (1912), 10 BE. L. R. 


) 
business :— 432; 2D. L. R. 709.—CAN. 


he was liable to give to the 


1838 fi. . E_ RENZ v. 
DE Renz, [1924] N. Z. L. R. 1065.— 


Seen aay 


LL2 
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Sect. 6.—Winding up: Sub-sect. 2, A., B. (a) & (b), 
° C.; sub-sect. 3, A. & B. (a).] 


oe oaated higher than the interest already 

paid. - 

There are three classes of cases frequently 
occurring where the liability exists of accounting 
for the profits made in the carrying on of a trade, 
by the use of capital belonging to the estate of a 
deceased person. The first class I refer to is 
that of surviving partners, who, after the partner- 
ship has been dissolved by the death of one partner, 
continue the trade with the capital composed 
wholly or in part of the estate of the deceased 
partner. The rule applicable to such a case is 
. .- that the profits are matters arising from 
capital & that consequently they belong to the 
persons to whom the capital bclongs. . . . The 
third class of cases . . . is the mixed case where 
the surviving partners are also the legal personal 
representatives of the deceased partner. The 
liability to account in this case, does not necessarily 
proceed on the ground of misconduct but involves 
a consideration of the circumstances of each 
particular case (ROMILLY, M.R.).—WEDDERBURN 
v. WEDDERBURN (1856), 22 Beav. 84; 25 L. J. Ch. 
oe 28 L. T.0.8.4; 2 Jur. N.S. 674; 52 E.R. 
1039. 

Annotations :—Refd, Clements v. Hall (1858), 27 L. J. Ch. 
350, n.; Clark v. Leach (1863), 1 De G. J. & Sm. 409; 
Vyse v. Foster (1872), 8 Ch. App. 315, n. 

1841. To share remission of dues—Right 
of assignee.|—Upon the dissolution of a partner- 
ship between one G. & resp., a deed was entered 
into to settle the rights of the parties. It con- 
tained a clause to the effect that, should resp. 
succeed in obtaining from the Govt. a remission, 
in whole or in part, of an amount due from the 
firm for ‘“‘ timber dues,’’ secured by a bond, he 
should account for, & pay to G., one half of the 
amount so remitted. The Govt., upon the applica- 
tion of resp., subsequently remitted upon the 
bond an excess of rents paid by the firm :—Held : 
applt., as assignee of G., was entitled under the 
agreement to have the benefit of this remission.— 
BURSTALL v, BAPTIST (1873), 21 W. R. 485, P. C. 

1842. Implied covenant to carry on business 
—Until outgoing parties paid off..—-MITCHELL v. 
IOSTER (1897), 41 Sol. Jo. 226. 








B. Assessment of Outgoing Partner’s Share. 
(a) In General. 


See Partnership Act, 1890 (c. 39), ss. 42-44. 

1843. Express agreement.]|—Upon a dissolution 
of partnership between A. & B. it was agreed that, 
until A. should be provided for, B. should allow 
him a third of the profits. B. afterwards formed 
a partnership with C. & carried into it the stock 
of A. & B.; a commission issued against A. & 
B. :-—Held: (1) after the satisfaction of the 
creditors of B. & C. the joint effects of B. & C. 
were the separate property of B., & not the joint 
property of A. & B. 

(2) Under that agreement A. was a partner 
with B. as to a third of his interest but was not a 
partner with B. & C.—Re Styru, Ex p. BARROW 
(1815), 2 Rose, 252, L. C. © 
a are ‘—Refd. Lovegrove v. Nelson (1834), 3 My. & 


1844. ——— Construction of dissolution deed— 
Items chargeable to profit & loss.]— GEER v. GEER 
(1900), 44 Sol. Jo. 450. 

1845. Apart from express agreement—General 
rule.|—Where a surviving partner has carried on 
the partnership business without withdrawing 
from the concern the capital or share of deceased 
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partner, there is no absolute rule that, in taking 
the subsequent accounts of the partnership deal- 
ings, as between the surviving & the estate of 
deceased partner, the division of the profits shall 
be determined by the aliquot shares of the several 

artners in the business in their joint lifetime, or 
be the amount of the agreed capital which they 
were respectively to supply, or by the actual 
amount of the capital belonging to the surviving 
& the estate of deceased partner PCED Cuy ety 
but the principle of division may be affected by 
considerations of the source of the profit, the 
nature of the business, & the other circumstances 
of the case. 

By arts. of partnership A. & B. agreed to 
become partners for twenty-one years, & to take 
the profits in the proportion of seven-tenths to 
A. & three-tenths to B., in case of A.’s death 
during the term B. was to carry on the business, 
for the residue of the term, with <A.’s exor.’s, 
who should be entitled to one-third of the profits, 
& B. to two-thirds; B. paying to the exors. so 
much money as A.’s share of the capital exceeded 
one-third, to be ascertained by appraisement. 
On the death of A. during the term, B., who was 
his exor., carried on trade with the whole of 
testator’s capital, & without following out the 
provisions of the arts., accounting, however, to 
A.’s estate for one-third of the profits, & paying 
5 per cent. upon the excess of A.’s capital :—Held : 
B. was liable to account for the profits of the 
business since A.’s death. 

In such a case there is no universal rule as to 
the proportion of profits to which the estate of 
deceased partner is entitled; & the ct. will not 
decide upon such proportion without a previous 
inquiry as to the nature of the trade, the amount 
of capital employed, the state of the accounts 
at the death of the testator, & the conduct of the 
business afterwards.—WiLLETT v. BLANFORD 
(1842), 1 Hare, 258; 11 L. J. Ch. 182; 6 Jur. 
274; 66 E. R. 1027. 

Annotations :—Apld. Simpson v. Chapman (1853), 4 De 

G. M. & G. 154. Consd. Wedderburn v. Wedderburn 
(re 6) ae Beav. 84. Apld. Yates v. Finn (1880), 13 Ch, D. 


Portlock v. Gardner (1842), 1 Hare, 594; 
Vyse v, Foster (1874), L. R. 7 H. L. 318. 


1846. Aliquot share.|—-Cook v. COLLING- 
RIDGE, No. 1286, ante. 
1 -]}—CRAWSHAY v. COLLINS, No. 











1010, ante. 
1848 





. -—— According to division of profits 
ae partnership.]|—WatTNEY v. WELLS, No. 1197, 
ante. 
1849. ——- ——— According to proportion of 
capital employed.]|—Yarss v. Finn, No. 284, ante. 
1850. ———- —— According to share in assets on 
dissolution.] 





MANLEY v. SARTORI, No. 1835, ante. 


(6) Inquiry by Court. 

See Partnership Act, 1890 (c. 39), ss. 42-44. 

1851. What matters considered—Profits made 
by application of capital at date of dissolution.}|— 
CRAWSHAY v. CoLLINs, No. 1010, ante. 

1852. -] —- FEATHERSTONHAUGH  . 
FENWICK, No. 917, ante. 

1853. Profits made by application of other 
funds.]—CRAWSHAY v. COLLINS, No. 1010, ante. 

1854. -] — FEATHERSTONHAUGH 0. 
FENWICK, No. 917, ante. 

1855. — Nature of the trade.|—WILLETT v. 
BLANFORD, No. 1846, ante. 

1856. —— -|—SIMPSON v. CHAPMAN, No. 
1242, ante. 

1857. Amount of capital employed.|— 
WILLETT v. BLANFORD, No. 1845, ante. 


























Part VJ.—DIsso.urion. 








1858. ——-.|—Srmpson v. CHAPMAN, No. 
1242. ante. 
1859. Conduct of parties..—WILLETT v. 


BLANFORD, No. 1845, ante. 








1860. .|—SIMPSON v. CHAPMAN, No. 
1242, ante. 
1861. State of accounts at dissolution.|— 





WILLETT v. BLANFORD, No. 1845, ante. 





1862. ——-.]—Simpson v. CHAPMAN, No. 
1242, ante. 
1863. Skill & industry of individual 





partners.|—SIMPson v CHAPMAN, No. 1242, ante. 

1864. Whether profits attributable to 
capital or other sources.]—Simpson v. CHAPMAN, 
No. 1242, ante. 

1865. Profits earned by surviving partners— 
Otherwise than by user of partnership assets— 
Including goodwill.|—-ManLtry v. Sartori, No. 
1835, ante. 








C. Surviving Partner Executor or Trustee for 
Deceased Partner. 
See ExecutTors, Vol. XXIV., pp. 690, 691, 700, 
701, Nos. 7164-7169, 7261. 


SUB-SECT. 3.—SALE. 
A. In General. 

1866. Necessity for sale—Where no terms pre- 
scribed by articles.|—FEATHERSTONHAUGH v. FEN- 
WICK, No. 917, ante. 

1867. Articles stipulating for division of 
partnership property.|—Where arts. stipulate for a 
division of the partnership property at the end of 
the partnership a sale is intended.—RIGDEN v. 
PIERCE (1822), 6 Madd. 353; 56 E. R. 1126. 

1868. ——— Embarrassed state of partnership 
ee affairs of a partnership being em- 
barrassed & daily growing worse, the ct., on 
motion, appointed a person to sell the business & 
wind up the affairs of the partnership.—BaILEY 
v”. ForpD (1843), 13 Sim. 495; 12 L. J. Ch. 482; 1 
L. T. O. S. 286; 60 EH. R. 192. 


Annotations :—Consd. Re Suburban Hotel Co. (1867), 2 Ch. 
ap 737. Apld. Jennings v. Baddeley (1886), 3 K. & J. 





1869. Right of each partner to demand sale— 
No agreement to take on valuation.] —Crac@ v. 
Forp, No. 327, ante. 

ae -|— BurRDoN v. Barkus, No. 268, 
ante. 

Mining partnerships.|—Sce MINEs, Vol. XX XIV., 
pp. 638, 639, Nos. 363-370. 

1871. What property may be sold—Decree for 
Sale several years after dissolution.|—Where a 
partnership is dissolved, &, after the dissolution, 
one of the partners, without the consent of the 
other, continues in possession of the partnership 
effects, & carries on the same business on the same 
premises, in the course of which the specific effects 
that belonged to the partnership are, in whole or 
in part, consumed, & replaced by others; the 
effects, which are found on the premises, & with 
which the business is carried on at the date of a 
decree, declaring the partnership to have been 
dissolved before the institution of the suit, are not 
to be treated as property of the partnership. 

The Vice-Chancellor has directed all the pro- 
perty to be sold, which was in the house in Clifford 
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1870 i. Right of each partner to 

mand sale.|—In the absense of any Ae amar ta pa 
agreement to the contrary, cach partner : aor 
has a right upon dissolution of the 
partnership to have the partnership 


an 


property sold, & where the property is 
the ct. will not decree a partition 
unless the partners agre 
(1908), 28 N. Z L. R. 


1870 ii. ———.]-—-STEWART v. SIMP- 
SON (1835), 14.Sh. (Ct.fof Sess.) 72; 11 
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Street at the time when the decree was pronounced, 
several years after the dissolution of the partner- 
ship, as if all the property which at the time of the 
decree, existed in the house, was, without a aa 
to be considered as partnership property. It 
[decree] must be varied, by directing the master 
to take an account of the particulars of the partner- 
ship property which were in the house in Clifford 
Street at the time of the dissolution, & of the value 
of the property at that time ; & to inquire whether 
any part of that property still remains in the 
house (LoRD LyNpDHURST, C.).—NEROT v. BurR- 
NAND (1827), 4 Russ. 247; 6L. J. O. S. Ch. 81; 
38 E. R. 798, L. C.; affd. sub nom. BURNAND v. 
NEROT (1828), 2 Bli. N. S. 215, H. L. 

Annotation :—Refd. Heath v. Sansom (1832), 4 B. & Ad. 172. 

See Partnership Act, 1890 (c. 39), s. 39. 

1872. Share to be bought by surviving partner 
or sold to third party—Refusal of survivor to buy 
or admit third party.]|—A surgeon sold one fifth 
of his business & entered into partnership with the 
purchaser for such term as they should mutually 
agree to continue. The arts. provided that, in the 
event of the death of a partner, the survivor might 
purchase his share & interest in the business, but 
if he should decline, it should be sold to any other 
person. The purchaser dicd at the end of fifteen 
months, & the surviving partner declined either 
to purchase -or to admit a purchaser into the 
business. He was charged with the value of 
deceased partner’s share & interest. 

This partnership having been entered into... 
in consideration of £800. . . . I think it was not 
in the power of [one partner] to dissolve it the next 
day & keep the £800 in his pocket. This ct. would 
have interfered, & though he might have put an 
end to the partnership he would have been com- 
pelled to repay the consideration (RomiLuy, M.R.). 
—FEATHERSTONHAUGH v. TURNER (1858), 25 
Beav. 382, 28 1. J. Ch. 812; 53 1. R. 683. 


Annotations :—Apld. Burdon v. Barkus (1862), 4 De G. F. 
& J. 42. Consd. Rooke v. Nisbet (1881), 50 L. J. Ch. 588. 


1873. Particulars of sale—Right of partner to 
carry on business In own name.|——-Upon the de- 
cease of one partner, a decree was made for the 
sale of the business as a going concern, & it was 
proposed to sell to any purchaser ‘‘ the right to 
hold himself out as the successor of the firm of 
S. J. & Sons’ :—Held: the particulars of sale 
ought to explain that the surviving partner, W. J., 
had still a right to carry on the same business in 
the same town in his own name.—.JjJOHNSON v. 
HELLELEY (1864), 34 Beav. 63; 5 New Rep. 4; 
34L. J. Ch. 32; 11 L. T. 295; 10 Jur. N.S. 1041 ; 
13 W. R. 38; 55 BE. R. 556; affd., 3 DeG. J. & 
Sm. 446; 5 New Rep. 211; 34 L. J. Ch. 179; 11 
L. T. 5813; 13 W. R. 220, L. JJ. 

Annotations :—Consd. Trego v. Hunt 11506) A.C. 7; Jen- 
nings v. Jennings, [1898] 1 Ch. 378, efd. Walker v. 
Mottram (1881), 19 Ch. D. 355 ; Pearson v. Pearson (1884), 
27 Ch. D. 145; Page v. Ratliffe (1896), 74 L. T. 343; 
Re David & Matthews, [1899] 1 Ch. 378; Gillingham v, 
Beddow, [1900] 2 Ch. 242. 


Sale by executrix of deceased partner.|— See 
EXEcuTorRS, Vol. XXIV., pp. 586, 587, No. 6206. 


B. Sale by Order of the Court. 
(a) When Order Made. 
1874. Inquiry whether sale for benefit of parties. ] 
Seer aaa v. MAULE, MAULE v. CRAWSHAY, No. 
51, ante. 


Fac. Coll. 49.—-SCOT. 

1870 iii. ———.}—ELLERY v. Imnor, 
(1904) T. H 170.—8. AF. 

{. What propery may be sold-—Un- 
expired lease of partnership property. |— 
ZWICKER v. ROCKWELL (N. S.), [1923] 
2 D. L. R. 335.—CAN. 


eo. wooD 


518 


Sect. 6.—Winding up: Sub-sect. 3, B. (a) & (6); 
sub-sects. 4 & 5.] 


1875. .j|—An order was made directing a 
reference to the chief clerk whether it would be for 
the benefit of the estate of deceased partner that 
the partnership property should be sold Pee 
auction, or whether a valuation which had been 
made in a former suit should be adopted. A large 
portion of the capital of deceased partner remained 
in the business. The estate of deceased partner 
claimed to be entitled to profits made subsequent 
to the date of the valuation. The chief clerk 
refused to go into the question of subsequent 
profits, & reported in favour of the valuation in 
preference to a sale :—Held: the chief clerk had 
acted within the scope of his authority, & had come 
to a reasonable conclusion.—BLYTH v. BLYTH 
(1861), 4 L. T. 536, L. C. 

1876. Solvent partner having option to take share 
of bankrupt partner—-Whether fraud on bank- 
ruptcy laws—Power of court to order sale.|— 
WILSON v. GREENWOOD (1818), 1 Swan. 471; 1 
Wils. Ch. 223; 36 E. R. 469, L. C. 

Annotations :—Expld. Whitmore v. Mason (1861), 2 John. 
& H. 204. And. Collins v. Barker, {1893} 1 Ch. 578. 
Refd. Francis v. Spittle (1840), 9 L. J. Ch. 230; Re 
Fernandes, £z p. Tope (1844), 3 Mont. D. & De. G. 720; 
Hall v, Hall (1850), 3 Mac. & G. 79; Tibbits v. Phillips 
(iSbs) 10 Hare, 355. Mentd. Knight v. Browne (1861), 

0 L. J. Ch. 649 ; Mackintosh v. Pogose, [1895] 1 Ch. 505 : 

Jte Johnson Johnson, Ez p. Matthews & Wilkinson, [1904) 

1 K. B. 134; He Wombwell (1921), 37 T. L. R. 625. 

-|—See, also, BANKRUPTCY, Vol. V., pp. 

658, 659, Nos. 5865-5868. 

1877. Agreement for dissolution & sale—Refusal 
of one partner to perform agreement.|—-TURNER 
v. Masor, No. 1688, ante. 

1878. Provision for division of partnership 
property—Incapable of literal execution.|—Cook v. 
COLLINGRIDGE, No. 1286, ante. 

1879. Whether before actual dissolution.|— 
In a suit to wind up a partnership, the ct. will not, 
on motion before decree, order a sale of the 
partnership effects, unless the partnership is 
actually & clearly dissolved.—BroaDWwoop v. 
GODING (1835), 5 L. J. Ch. 96. 

1880. Whether before decree for dissolution— 
Delay entailing great loss—No opposition to order.]| 
—Where there is evidence in a suit for the dis- 
solution of a partnership, that a great loss will 
ensue if the property, the subject of the partner- 
ship, is not realised at once, the ct. will before 
decree, in the absence of opposition by deft., 
order a sale.—HEATH v. FISHER (1868), 38 L. J. Ch. 
14; 19 L. T. 805; 17 W. R. 69. 

1881. Discretion of court—Holder of larger share 
submitting proposals for purchase.] —-SyERS vw. 
Syvers, No. 46, ante. 

1882. Form of order—Request for inquiry as to 
best means of selling assets—Sale with judge’s 
approbation.|—-In an action for the dissolution of 
a partnership an order by consent was asked for, 
including, amongst other inquiries, an inquiry ‘‘ in 
what manner & upon what terms & conditions the 
partnership assets might be sold most beneficially 
for all parties interested therein ’’:—Held: the 
proper order was one for sale of the assets with 
the judge’s approbation.—CLass v. MARSHALL 
(1885), 33 W. R. 409. 

Annotation :—Folld. Page v. Slade (1885), 54 L. J. Ch. 1131. 


18838. ——.|—In an action for dis- 
solution of parnership judgment by consent was 
asked for, & included an inquiry in what manner 
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the partnership assets might be most beneficiall 
sold :—Held: the inquiry should be omitted, 
there should be substituted a direction for sale 
with the judge’s approbation.—PaGE v. SLADE 
(1885), 54 L. J. Ch. 1131; 62 L. T. 961; 33 W. R. 
701. 


(b) Conduct of Sale. 


1884. To whom given—Plaintiff in dissolution 
suit—Though agreement to shader he grea in a 
cause held entitled to the conduct of the sale of 
partnership property, although, according to the 
contract, if performed without suit, he might not 
have been entitled to interfere in the sale-—DALE 
v. HAMILTON (1853), 10 Hare, App. I, vil.; 68 
E. R. 1116. 

1885. Given to independent party—Plaintiff ad- 
vertising sale—Injunction.|—-When a sale has been 
directed by the ct., & the conduct of it given to 
one party, no other party has a right to interfere 
in any way in the sale without the leave of the ct. 
Thus, where the ct. directed a sale & gave the 
conduct of it to an independent solr., both pltf. & 
deft. having liberty to bid, pltf. was restrained by 
injunction from issuing & circulating advertise- 
ments that the sale was about to take place.— 
DEAN v. WILSON (1878), 10 Ch. D. 136; 48 L. J. Ch. 
148; 27 W. R. 377. 

1886. Who may bid—Solvent partner.]— WILSON 
v. GREENWOOD (1819), 10 Sim. 101, n.; 59 EH. R. 
561, L. CO. 


SuB-SECT. 4.—VALUATION. 


1887. Valuation by court—Where sale impossible 
—Emoluments of office.|—-SmMiITrH v. MULES, No. 
904, ante. 

1888. —— Contract not assignable.| — 
AMBLER v. BOLTON, No. 1355, ante. 

1889. Agreement for valuation—No pro=- 
vision for umpire.|—DINHAM v. BRADFORD, No. 
1135, ante. 

1890. Agreement for valuation—Specific per- 
formance.|—A. & B., being in partnership as dis- 
tillers, came to an agreement whereby B. was to 
buy out A., & it was agreed that if B. should, 
during A.’s life, be desirous of retiring, he should 
give notice, & A. should then have an option of 
repurchase, on the terms that within six months 
after notice by A. the premises, goodwill, stock- 
in-trade, & all such of the subsisting contracts 
as A. should be willing to take, should be valued 
‘in the usual way’’ by two valucrs, one to be 
named by A. the other by B., or by the umpire of 
the two valuers. B. gave notice of his intention 
to retire, whereupon A. gave notice of his inten- 
tion to repurchase ; & two valuers were appointed ; 
but after the appointment B. refused to allow 
his valuer to proceed with the valuation :—Held : 
there was no contract between the parties which 
the ct. could specifically enforce.—-VICKERS v. 
NigEEnS (1867), L. R. 4 Eq. 529; 36 L. J. Ch. 


Annotations :—Mentd. Richardson v. Smith (1870), 6 
Ch. App. 649, n. ; Smith v, Peters (1875), L. R. 20 Eq. 511 ; 
Loftus v. Roberts (1902), 18 T. L. R. 532. 


1891. According to partnership account— 
Deceased partner’s estate not bound by partnership 
books.|—Arts. of partnership provided that the 
share of a deceased partner in the assets of the 
partnership should be ascertained by reference to 
the annual account made up on Apr. 30 next after 














PART VI. SECT. 6, . 7 oo 
CT - me SECT. 3. opening biddings 


which permit the practice of re- 
upon the sale of 


; ages roperties b os 
g. Zte-opening biddinga.J}—The rules Inotude cuban where Ib és ccccae 


that no epprematie advan will 
result to the parties intended to be 
benefited by it.— BENNETT vt. McKay 
(1880), 6 Nfld. L. R. 241.—NFLD. 
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the death :—Held: in the absence of evidence of 
any uniform usage to the contrary, the assets 
should be taken at their fair value to the firm at 
the date of the account, & not at their value as 
appearing in the books of the partnership.— 
CRUIKSHANK v. SUTHERLAND (1922), 92 L. J. Oh. 
186; 128 L. T. 449, H. L. 

1892. What are subjects of valuation—Name of 
firm.]—-BANKs v. GIBSON, No. 1618, ante. 

——— Goodwill.|—Sce TRapDE & TRADE UNIONS. 


SuB-SEcT. 5.— APPLICATION OF ASSETS REALISED. 

Sce Partnership Act, 1890 (c. 39), s. 44. 

1893. General rule.]|—Partners have an interest 
in a residue, only after adjusting equities & drawing 
out principal. BENNETT v. GOUDE (1853), 21 
L. T. O. S. 237. 

1894. .]|—At the outbreak of war on Aug. 4, 
1914, three German subjects were carrying on, in 
co-partnership with F., their English partner, the 
business of merchants in London under the style 
of A. O. M. & Co. Under the partnership arts. F. 
was the managing partner in London, & on the 
dissolution by the declaration of war he carried 
on the business & collected the assets with the 
view of liquidation. No accounts had been taken 
between the partners since Dec. 31, 1913. F. 
died in 1920, & the deft. was his legal personal 
vepresentative. By an order of the Board of Trade 
dated Apr. 1, 1924, it was ordered that all the 
property, rights, & interests of the three German 
partners in the assets of the firm in respect of any 
claim against the English partner, or his estate, 
should vest in pltf., who should take all necessary 
proceedings to collect what might be due to the 
German partners. In an action by pltf. as cus- 
todian of enemy property with the object of wind- 
ing up the partnership he claimed an account 
against deft. of all dealings between the German 
partners & the English partner, including all 
dealings with the partnership assets since the 
dissolution, payment ot what should be found due, 
& an inquiry of what the partnership property 
consisted. ‘he German partners were not addcd 
as pitfis. in the action :—AHeld: in the absence of 
the German partners as parties to the action no 
such relief as was asked could be granted, & the 
action failed. 

I conceive the following to be a correct summary 
of the Iegal relations of partners in a dissolved 
partnership. Where assets are collected & got in, 
no partner has any definite share or interest therein, 
his right is merely to have the assets so collected 
applied in discharging the liabilities of the partner- 
ship firm & to receive his share of any surplus 
there may be when the liquidation has been com- 
pleted ; & further, there can be no relationship of 
debtor & creditor between partners unless & 
until the accounts have been finally taken & a 
balance has been ascertained to be due from each 
one to the others. Nor is any partner entitled to 
an account from his co-partners except upon the 





PART VI. SECT 6, SUB-SECT. 5. 

1893 i. General rule.J}—Where part- s 
nership moneys are paid to a person 
who is a creditor both of the firm & of 
one of the partners ndivicn ay they 
must be applied in the first place to 
the liquidation of the indebtedness of 
the partnership.—KIRK v. INGRAHAM 
(1915), 48 N. Ss. R. 493.—CAN. 

h. Towhat expensesapplied—Salary of 
clerk—Guilty of m ut. J—NEWTON 
v. DORAN (1852), 3 Gr. 353.—OAN, 

k. ——— Rent for use of building.J— 





between the 
to perform 


CAMPBELL v. MUMFORD (1892), 40 
N.S. R. 37.—CAN. 


1 —— ‘“* Stock in trade ’’—Machi- 
bead G Piet pa v MUMFORD (1892), 
40 ¢ s. R. 37.—CAN 

m. Remuneration of partner— 
Extra  aervices—A 
contract.|}—If the business of windi 
up & partnership concern is apportione 
artners & each undertakes 
he share allotted to him 
one of them cannot afterwards claim 
to be paid salary or other remuneration 


part from special 
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footing that, in accordance with the implied 
obligation arising under the contract of partner- 
ship, he will himself account & submit to be charged 
with any balance found to be due from him 
(EvE, J.).—PUBLIC TRUSTEE v. ELDER, [1926] Oh. 
266; 95 L. J. Ch. 519; 1384 L. T. 347; affd., 
[1926] Ch. 776, C. A. 

1895. Fund in court—Right of partners to share 
of capital & interest—Equal division of remainder.| 
—WATNEY v. WELLS, No. 1197, ante. 

1896. Profits added as accretions to capital— 
Method of distribution.|—Where in keeping their 
accounts partners had treated their respective 
shares of the declared or estimated profits of each 
year as accretions to their respective capitals :— 
Held: (1) the profits of the year ending with the 
dissolution of the firm could not be so treated ; 
(2) the surplus assets should be distributed by 
paying to each partner his claims in respect of 
Fapital standing to his credit at the dissolution. 
The residue or deficiency will be profits or losses, 
in either case divisible in the agreed proportions. 
The ratable application of the surplus assets in 

ayment of capital claims must be subject to the 
iability to contribution to make up a deficiency, 
& to the claim of any of the partners against the 
entire assets to answer it.—BINNEY v. MUTRIE 
(1886), 12 App. Cas. 160; 36 W. R. 129, P. C. 
Annotations :—As to (2) Refd. Sheppard v. Scinde, Punjaub 

& Delhi Ry. (1887), 56 L. J. Ch. 866; He Bridgewater 

Navigation Co. (1888), 39 Ch. D. 1. 

1897. Replacement of excess of drawings by one 
partner.}|—Ross v. WHITE, No. 1413, ante. 

1898. Priorities—Repayment of capital with pre- 
ferential rights.|—Pltf. & deft. had been partners 
under arts. providing that the business should 
be carried on ‘‘ for the mutual & common benefit 
of the partners, & risk of profit & loss in equal 
shares.” Deft.’s capital was to be £1,500 ; pltf.’s, 
£750. The capital of each partner to carry interest 
at 5 per cent., to be allowed yearly before making 
up the accounts. Sums brought in by either 
partner above those amounts to bear interest at 
the same rate, payable before any other interest, 
& to be withdrawable at three months’ notice. 
The partners were to be at liberty to draw certain 
specificd sums on account of their shares of profits. 
The remainder of each partner’s share of profits 
to be added to his capital, & bear interest at 5 per 
cent. to be paid before division of net profits. On 
dissolution, after payment of debts, ‘‘ the remain- 
ing capital, stock, moneys, & credits belonging 
to the said partnership shall be divided, or received 
or taken by the said partners according to their 
respective shares or interests therein.”’ On dis- 
solution, the capital standing to pltf.’s credit was 
not much increased; that of deft. greatly so, 
partly by accumulation of profits, & partly by cash 
brought in by him. After payment of debts, the 
assets were insufficient to replace the two capitals 
in full :—Held: the assets, after payment of debts, 
ought to be applied first in repaying to deft., with 
interest, the additional capital brought in by him 
in cash, & the residue ought to be divided between 
the partners in proportion to their capitals.— 


merely for the reason that his share of 
the work has been more laborious or 
difficult than that performed by his 
co-partner, in the absence of any 
express agreement to that effect, or 
. one to be implied from the conduct 
of the parties.—-LIGGET® vt. HAMILTON 
(1895), 24 Ss. C. R. 665.—CAN. 


Services in winding up. 
—The firm of J. B. & co. was dissolv: 
by the death of J. B.:—Held: 
W. J. B., ono of the sons of deceased 
& a partner in the business, was not 


520 


Sect. Praha c a | up: Sub-secis. 5,6 d& 7. Paris 


VII. & VIII.) 


Woop vw. Scoutrs (1866), 1 Ch. App. 369; 35 
L. J. Ch. 547; 14 L. T. 470; 12 Jur. N.S. 555; 


14 W. R. 621, L. JJ. 
Annotations :—Apld. Barfield v. Loughborough (1872), 8 


Ch. App. 1; Aldridge, Aldridge v. Aldridge (1894), 
10 1. TTS Refi. Nowell v. Nowell (1869), Le R. 7 Eq. 
1899. ——— Administratrix of deceased partner— 


& creditors of old partnership.|—-Three persons 
carried on business in partnership without any 
arts. of partnership. The profits were divided 
between them in equal shares. After the death 
of one of them the survivors continued to carry 
on the business, retaining in it, without any 
authority, the deceased partner’s share of the 
capital, & dividing the profits of the business 
between themselves equally. They afterwards 
filed a liquidation petition. There were still 
some joint debts of the partnership of the three 
remaining unpaid :—Held: the administratrix 
of deceased partner could not prove in the liquida- 
tion in competition with his creditors in respect 
of his share of the capital—Re BLYTHE, Ex p. 
BLYTHE (1881), 16 Ch. D. 620; 29 W. R. 900. 

1900. Partners making special payments in 
respect of debts.}—CHAPMAN v. ITAYWARD (1886), 
27. L. R. 758. 

1901. Payment of partnership liabilities 
Before payment to infant partner.|—LOVELL & 
CHRISTMAS v. BEAUCHAMP, No. 218, ante. 

1902. Remedy of partner—Asset received by co- 
partner—Action for account—Application of Statute 
of Limitations.]-—- GopaLa CHETTY v. VIJAYA- 
RAGHAVACHARIAR, No. 1377, ante. 

1903. Advantages of publicity—No right to con- 
tinuing share—On ground of payment of expenses 
from partnership funds.|—-Morison v. Moat, No. 
1580, ante. 

Proof in bankruptcy of late partner.] — See 
BANKRortTcy, Vol. IV., p. 468, No. 4215. 











SUB-SECT. 6.—LIABILITY FOR LOSSES. 

See Partnership Act, 1890 (c. 39), s. 44. 

1904. Who are liable—Where one partner an 
infant—Effect of disclaimer.]|—In a suit in which a 
decree for a dissolution & an account of an un- 
successful partnership was made, the chief clerk 





PARTNERSHIP. 


had certified that one of the partners, an infant, 
was entitled to a salary under the partnership 
agreement ; but that his share of the partnership 
capital, which was unpaid, was irrecoverable. 
Subsequently the infant, who, previously to the 
date of the certificate, had attained his majority, 
moved to stay all further proceedings in the cause 
as against him, on his disaffirming the agreement 
for the partnership, & disclaiming all interest 
under it. That motion was refused; but on the 
cause coming on for further consideration, on a 
question affecting the proportion which each of 
the partners was to contribute towards the 
partnership losses :—Held: (1) the share of the 
infant partner was irrecoverable as an asset of 
the partnership ; (2) the debts & liabilities, with 
the exception of the infant’s salary, must be paid 
out of the certified assets; (3) the infant dis- 
claiming his salary, it was not to be paid to him.— 
WRIGHT v. TANNER (1869), 20 L. IT’. 427. 

1905. Representatives of deceased partner.| 
—McCLEAN v. KENNARD, No. 1162, ante. 

1906. How Ilability assessed— According to 
agreed shares.|—-BINNEY v. MUTRIE, No. 1896, 
ante. 

1907. ——— Unequal contributions of capital— 
Agreement that profits should be divided equally— 
Partnership Act, 1890 (c. 39), s. 44.|—G., M. & 
W. went into partnership under a parol agree- 
ment that the capital of the business should be 
contributed by them, in certain unequal shares, 
but that profits should be divided equally. Upon 
a dissolution, after satisfying all liabilities to 
creditors & the advances of two of the partners, 
the assets were insufficient to make good the 
capital. A considerably larger sum was due in 
respect of capital to G. than to M.:—Held: 
having regard to above sect., the true principle of 
division of assets was for each partner to be 
treated as liable to contribute an equal third 
share of the deficiency, & then to apply the 
assets in paying to each partner ratably what 
was due to him in respect of capital. GARNER v. 
Murray, [1904] 1 Ch. 57; 73 L. J. Ch. 66; 89 
L. 'T’. 665 ; 52 W. R. 208; 48 Sol. Jo. 51. 





SuB-sEcr. 7.—GOODWILI.. 
See TRADE & TRADE UNIONS. 


Part VII—Limited Partnership. 


See, generally, Limited Partnerships Act, 1907 
(c. 24); Companies (Consolidation Act), 1908 
(c. 69), ss. 267-273 ; Limited Partnerships Rules, 
a ; Limited Partnership (Winding Up) Rules, 

1908. Application for winding-up order—By 
limited partner—General partner acting prejudicially 


entitled to remuneration for his services 
in winding up the business of the firm. 





—BUTLER’S TRUSTEES v. BUTLER r. 
9 Ns e ° : — Fox, 
ed 29 N. 8. HR. (17 R. & G.) 145. I. L’ T. 224.—IR 


Te Ce ole | 


LIVINGSTON v. 


60; 32 0. L. R. 440.— N.S. W. 680; 38 





13 KX. L. R. 379.—CAN. 


Failure to 
BRUNKER v. Fox (1915), 49 


o -] t. Priorities — Arrears of rent.]— 
anos (1914), 7 O. W..N. 406; MANSFIELD v. CLARK (oat), ai SR. 
D. L. R. +f] N. Ss. W. e N. 180. 


to interests of business.|—Where a limited partner- 
ship was being carried on at a loss, & the general 
partner, who had made several drawings on account, 
of profits, refused, without any sufficient reason, 
to sign the annual general account under which 
drawings in excess of profits would be repayable, 
& otherwise acted in a way calculated prejudicially 


PART VII. 


b. Winding up—Discretion of court.] 
—Petition for the nomination of a 
liquidator for a limited partnership :— 
Held: the appointment of a liquidator 
was in the discretion of the ct.— 
poncNee v. HENRY, 23 C. L. T. 118.-— 


observe. ]}—Re 








p. Agreement as to distribution.)— - Ri C. 2 waa : although it 
: ght of partners to return of was competent for the ct. to appoint 
TOWN v. KELLY (Man.) (1913), 24 capital brought in—Fourth partner a judicial factor to wind up a litalted 


W. L. R. 541.—CAN, 


contributing no 
q. ———.]—GORDON _», 
(P. E. I.) (1913), 13 K. L. R. 69; affd., 


HoraooD ANTROBUS (N. 8.) 
AN, 
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capital, }— 
(1909), 6 EH. L. R. 


HaLL v. partnership, the averments of parties 
showed that questions as to the liability 


of the limited partner were likely to 


Part VIII.—CuHarirasite Associations Not AMOUNTING TO PARTNERSHIP. 


to affect the carrying on of the business :—Held : 
the limited partner was entitled to a winding-up 
order.—-te Huaurs & Co., [1911] 1 Ch. 342; 80 
L. J. Ch. 262; 104 L. T. 410. 

_ 1909. Winding up — Costs — Set-off.] — Where a 
limited partner was joined as resp. to a petition 
to wind up & did not oppose, & his costs were 
ordered to be paid out of the assets of the limited 
partnership, & he was subsequently placed on the 
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list of contributories & incurred costs payable to 
the liquidator on an application to have his name 
removed from such list :—Held: the liquidator 
could not set off such two sets of costs one against 
the other, because the costs of the winding up 
stand on different footing from other costs, as being 
incurred for the benefit of everybody concerned.— 
Re BEER, BREWER & BOWMAN (1915), 113 L. T. 
990 ; 59 Sol. Jo. 510. . 


Part VIIl.—Charitable and Other Associations Not 
Amounting to Partnership. 


1910. Clubs.]—I had thought, but without much 
consideration, at the Assizes, that these sort of 
institutions were of such a nature as to come 
under the same view as a partnership, & that the 
same incidents might be extended to them; that 
where there were a body of gentlemen forming 
a club, & meeting together for one common 
object, what one did in respect of the society 
bound the others, if he had been requested & had 
consented to act for them. Several cases have 
been cited in the course of the argument, which 
do not apply, with the exception of one of them, 
to societies of this nature. Trading assocns. 
stand on a very different footing. Where persons 
engage in a community of profit & loss as partners, 
one partner has the right of property for the whole ; 
so, any of the partners has a right, in any ordinary 
transactions, unless the contrary be clearly shown, 
to bind the partnership by a credit; he might 
accept a bill of exchange in the name of the firm, 
& as between the firm & strangers the partnership 
would be bound, although there might be an 
understanding in the firm that he was not to 
accept. It appears to me that this case must 
stand upon the ground on which deft. put it, as 
a case between principal & agent (LORD ABINGER, 
C.B.).—FILEMYNG v. HEcToR (1836), 2 M. & W. 


172 ; 150 E. R. 
716. 


Annotations :—Refd. Wise v. Perpetual Trustee Co., (1903) 
A. C. 139. Mentd. Tredwen v. Bourne (1840), 6 M. & W. 
461; Todd v. Emly (1841), 7 M. & W. 427; Barnett v. 

Lambert (1846), 15 M. & W. 489; Cockerell v. Aucompte 

eats 2C. B. N.S. 440; De Vrics v. Corner (1865), 13 

4. T. 636; Royal Albort Hall Corpn. v. Winchilsea (1891), 

7T. L. R. 362. 

.]|—WSee, also, CLUBS, Vol. VITl., p. 505, 


pp. 526-527, Nos. 1-8, 142-148. 


1911. Friendly societies..—The members of a 
benefit society raised a joint stock fund, portions 
of which were from time to time advanced to 
members of the society, by way of loan, at 5 per 
cent. interest : the sums so advanced were put up 
to competition among the members, & the members 
who bid highest obtained the loan. JDeft., a 
member of the society, having bid £15 1%s. 6d. 
for a loan of £80, the £15 17s. 6d. to be paid in 
addition to 5 per cent. interest on the £80 :— 
Held: the transaction was not usurious. 

The judge who tried the cause thought that 
there had been no Joan, but merely an advance 
of partnership funds in which deft. was interested 
in common with the other members of the society. 
A motion has been made for a new trial on the 
ground of misdirection; but we think the casc 


2 Gale, 180; 6 L. J. Ex. 43; 


arise, & it was more expedient that the 
partnership should be wound up by the 
ct.—MUIRHEAD v. BORLAND, [1925] 
S. C. 474.—-SCOT. 


d, ——- .]—In Ireland, no rules have 
been framed under Limited Partner- 
ships Act, 1907 (c. 24), but a limited 
partnership jn Ireland can be wound 
ny under the Cos. (Consolidation) Act, 
1908 (c. 69), & rules made thereunder 
in 1910.—Re RopGER & LIMITED 
PARTNERSHIPE ACT, 1907 (1911), cited 
in Halsbury’s Laws of England, Vol. 





XXII., p. 113.—IR. 
e. -}+—The law of the colony 
regulating limited Hability partnerships 


clearly contemplates trading cos. such 
as mining cos. being declared insolvent 
as well as individuala.—Re NEWFOUND- 
LAND INSOLVENCY MINING Cos. (1875), 
6 Nfld. L. R. 94.—-NFLD. 


t. Liability as general partner— 
Intermeddling.) -—- Where defts. are 
charged as general partners, having 
become so Hable by intermeddling, it 
is not necessary for the pltf. to show 
that. the ted partnership was 
regularly formed under the statute.— 
Davis v. BOWEA (1857), 15 U. C. R. 
280.—CAN. 

&- -——Where a_ special 
partner has once rendered himself 
iable as a general partner, by inter- 
ference, he continues so liable, & 
is not relieved after he has ceased to 
intermeddle.—HUTOCHISON v. BOWES 
(1857), 15 Uz. C. R. 156.—CAN. 


-}--The special partners 








Seneca 
® 





elected a board of directors to advise 
the general partner, the mombers of 
which board interfered in the trans- 
action of the business of the firm, 
Sebo ary during the absence of the 
sole general partner in England :— 
Held: the members of the board 
became liable for the debts of the firm. 
—WHITTEMORE v. MACDONELL (1857), 
6 C. P, 547.—CAN. 


k. -—— ay consent.J-—~PATTERSON Uv. 
HOLLAND (1858), 6 Gr. 414.—CAN. 

A Flection of creditor to look to 
directors.|—-COLEMAN v. BELLHOUSE 
(1859), 9 C. P, 31.— CAN. 

m. No check put on general 
partner.J—A special partnership may 
be turned into a general partnership 
by neither panne: attempting to put 
a check on the partnership transactions 
entered into by the other.—CoNNOR v. 
McKay (1882), 1 N. Z. L. R. 169.—N.Z. 

n. Formation of limited partnership 
—Contribution of special partner— 
Must be in gag RPTL) roe partners are 
required to contribute actual cash 

ayments to the capital of the firm, & 

any false statement be made in the 
certificate filed, the partners are 
to be Hable for the debts of the firm. 
One of the special partners paid by 
bills of exchange the sum specified in 
the certificate as cash:—Held: the 
special partners became, in conse- 
quence, liable for the debts of the firm. 
—WIITTEMORE v. MacDONELL (1857), 
6 C. P, 547.—CAN. 


oO. —- ——.]— Under 12 Vict. 











c. 75, ss. 2, 4, the money to be contri- 
buted by the special partners must be 
actually paid in cash, or they will be 
liable as general partners.—WaATTS v. 
Tarr (1858), 18 U. C. hh. 256.—CAN. 
p. ——.J—A. & B. formed 
a limited partnership, A. to be the 
general partner, & B. the apecial, 
contributing £750. B. held A.’s notes 
for that sum, which he gave up to A. 
by way of payment :—Held: not a 
payment in money.— BENEDICT v. VAN 
Transfer of sum to capital 
accou UTRUILLE’S ESTATE 
(Alta.) (1922), 66 D. L. R. 745.—CAN., 
r. Recording certificate.) — 
SLINGSBY MANUFACTURING Co. vw. 
ow (1907), 17 Man. L. R. 120.— 














PART VIII. 
t. Co-operative association—Return 
of deposit.|—-SMILES v. HEAD (1894), 15 
N.S. W. L. ee 493; 11 N. 8. W. 


W.N. 97.—-AU 

a. —— Liability of members.}— 
Defts. (other than C.) & others signed 
a certificate of their intention to 
become incorporated as a co-operative 
assocn. under R. S. O. 1877, ca. 158. 
They failed, however, to the 
requirements of the Act, & never 
act y became a corpn. under it. 
In the meanwhile pltf. supplied defts. & 
other intended members of the assocn. 

h certain goods, & now sued the 
former for the balance due in respect 
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was properly left to the jury. The question was, 
whether the transaction was a loan of money or 
a dealing with the partnership fund. If it was a 
loan it was usurious. We think it was a dealing 
with the partnership fund, in which deft. had an 
interest in common with the other members of 
the society, & that it was not a loan (TINDAL, C.J.). 
—SILVER v. BARNES (1839), 6 Bing. N. C. 180; 
8 Scott, 300; 9 L. J. C. P. 118; 1338 E. R. 71. 

Annotations :—Apld. Burbidge v. Cotton (1851), 5 De G. & 

Sm. 17. Refd. Cutbill v. Kingdom (1847), 1 Exch. 494; 

Bear v. Bromley (1852), 18 \. B. 271; Hope v. Meek 

(1855), 10 Exch. 829; Re ead Co.’s Workmen’s Fund 

Soc., Lowes v. Governor & Co., for Smelting down Lead 

with Pit & Soa Coal, [1904] 2 Ch. 196. 

——.]— See, also, FRIENDLY Soctetigs, Vol. 
XXV., p. 290, Nos. 11-14. 

1912. Provisional committee of projected com- 
pany.}|—The provisional committee of a projected 
railway are not partners.—NEVINS v. HENDERSON 
(1848), 5 Ry. & Can. Cas. 684; 12 J. P. Jo. 802 ; 
sub nom. NEWINS v. HENDERSON, 12 L. T. O. S. 
354, Ex. Ch. 

1913. .]—A body of persons, associated to 
form a co., which ultimately turns out to be 
abortive. ... The transactions... are not 
entirc, as in the case of a partnership, but rather 
a series of transactions affecting only the parties 
severally acting therein, & for which the members 
of the body are ... liable piecemeal. They are 
not partners nor are they agents for each other 
with respect to all matters properly done for the 
formation of the co. Each in law is liable only 
for his own acts, whether express or implied. 
A., B., & C. may be liable to the engineer; D., E. 
& F. to the parliamentary agent; G. & H. to the 
advertising agent; & so on... . (LORD CRAN- 
WORTH, V.-C.).—Re HARBOROUGH & WATLINGTON 
Ry. Co. & WOLVERHAMPTON, WALSALL, LEICESTER, 
PETERBOROUGH, NORWICH & GREAT YARMOUTH 
JUNCTION Ity. Co. (1850), 16 L. T. O. S. 297. 

1914. Trade protection society.|—-By the rules 
of a society ‘‘for the protection of trade’’ the 
professed object of which was to watch the progress 
of measures through Parliament affecting the trade 
interests, & to protect its members from the 
practices of the fraudulent & dishonest, the com- 
mittee had the appointment of the printer & 
stationer, to be elected from among the members 
of the society; & to the committee was to be 
referred the detraying of the expenses, & the apply- 
ing & disposing of the moneys of the society. 
& it was also provided by the rules, that the sum 
of £10 should be left in the secretary’s hands to 
meet the current expenses; but that all orders 
for the payment of money should be drawn by the 
secretary upon the treasurer at a committee 
meeting. Pltf. was appointed printer & stationer 
to the society, & shortly afterwards paid his sub- 
scription. Defts., who were members of the 
committee, passed the resolutions for the orders 
for printing & stationery which were supplied by 
pitf. :—Held: pltf. was not precluded by the rules 
from suing defts., as the rules did not create a 
partnership between the members of the society ; 
& it was not to be inferred from the rules that 
pitf. looked to the fund, & not to the parties who 
gave the orders.—CaLpIcoTr v. GRIFFITHS (1853), 
8 Exch. 898; 1C. L. R. 715; 23 L. J. Ex. 64; 
17 J. P. 601; 155 KE. R. 1618. 

1915. Partnership with transferable shares.]|— 
(1) When a partnership is constituted of several 





thereof :—Held: pltf. was entitled to 
baa toch cet, a Parmnc 

, came in e : 
ment at a later date than the others, 


only as to goods supplied after such 


later date.—SEIFFERT v. IRVING (1887), 

15 O. R. 178.—CAN. 
1914 i. Trade protection society.J— b. Band.}—DEMARCHI 

OTTAWA LUMBERMEN’SCREDIT BUREAU (B.C.) (1914), 27 W. L. R. 152.— CAN, 


PARTNERSHIP. 


hundred persons, & the deed stipulates that any 
partner may transfer his shares, the transferee 
must be held to stand in the place of the trans- 
feror ; otherwise every transferee, on his becoming 
a partner, must have an account taken of the 
partnership dealings, & transactions, so as between 
himself & his co-partners, to have the co. wound 
up to the date of his transfer. __ 
(2) The principles of an ordinary partnership 
do not apply to cases of partnership where there 
are transferable shares.—He PENNANT & CRAIGWEN 
CONSOLIDATED LEAD MINING Co., MAYHEW’S 
CASE (1854), 5 De G. M. & G. 837; 24 L. J. Ch. 
353; 24 L. T. O. S. 150; 1 Jur. N. S. 5665; 3 
W.R. 95; 43 BE. R. 1095, L. C. & L. JJ. 
Annotations :—Apld. Taylor v. Ifill (1863), 8 L. T._148. 
Refd. Re Great Cambrian Mining & Quarrying Co., Ex p 


Hawkins (1856), 2 Jur. N. S. 85; Re Royal British Bank, 
Ez p. Walton, Ez p. Hue (1857), 26 L. J. Ch. 545. 


1916. Political association.|] —- There is no 
partnership privity between the parties sub- 
scribing to a political assocn.; nor does the 
fact of subscribing confer any authority upon 
the person who manages it to make them 
responsible for an illegal act done by the 
manager.— WIGAN CASE (1869), 1 O’M. & H. 188 ; 
21 L. T. 122. 
annotations :— Mentd. King's Lynn Case (1869), 1 O'M. 

& H. 206; Barnstaple Case (1874), 2 O'M. & H. 105; 

Taunton Case (1874), 2 O’M. & H. 66. 

1917. Voluntary society.|—Upon the sale of land 
belonging to a co. of the nature of a voluntary 
society, with no rules or provisions as to the dis- 
position of its property :—Held: the members 
of the co. for the time being were entitled to divide 
the proceeds in equal shares.—BROWN v. DALE 
(1878), 9 Ch. D. 78; 27 W. R. 149. 

1918. Building societies.|—This is not a joint 
stock co., still less is it a common law partnership 
(LORD SELBORNE, C.).—BROWNILIE v. RUSSELL 
Sean ee 2 Cas. 235; 48 L. T. 881; 47 J. P. 


Annotations :—Co 


nsd. Buckle vw Lordonny (1887), 56 
L. J. Ch. 437. Refd. Cunliffe, Brooks v. Blackburn & 
District Benefit Bldg. Soc. (1884), 54 L. J. Ch. 376; 
Tosh v. North British Bldg. Soc. (1886), 11 App. Cas. 
489; Re Middlesborough, Redcar & Saltburn, etc. Bldg. 
Soc. (1889), 58 L. J. Ch. 771; Bing 2. eater ty (1890), 
54 J. P. 3; He Sunderland 36th Universal Bldg. Soc. 
1890), 24 Q. B. D. 394 ; Re Britannia Permanent Benefit 
ldg. Soc. (1891), 65 L. T. 196; Durham & Northumber- 
land Wor Men’s Permanent Bldg. Soc. v. Davidson 
(1892), 61 L. J. Q. B. 473; London Provident Bldg. Soc. 
v. tad Saree [1893] 2 Q. B. 266; Barnard v. Tomson, [1894] 
1 Ch. 374; Re West London & General Permanent Benefit 
Bldg. Soc., [1894] 2 Ch. 352; Re Ambition Investment 
Bldg. Soc. (1895), 73 L. T. 508; Kemp v. Wright, [1895] 
1 Ch. 121; Sixth West Kent Mutual Bldg. Soc. v. Hills, 
{1899} 2 Ch. 60; Re Counties Conservative Permanent 
Benefit Bldg. Soc., Davis v. Norton, [1900] 2 Ch. 819. 


1919. -]—Building societies are not governed 
by the doctrine of partnership, but by the doctrine 
of principal & agent, all the members being prin- 
cipals & the directors their agents. Therefore 
all members of a society not registered under the 
Building Societies Act, 1874 (c. 42) are liable to 
contribute towards the payment of the ordinary 
creditors of the society & there is no difference 
in this respect between advanced & unadvanced 
members. Unless the rules or the terms of their 
mtges. expressly exonerate them from liability, 
advanced members cannot redeem without con- 
tributing to ordinary debts. In the absence of 
any contract by the rules or otherwise to that 
effect advanced members are not liable to make 
any further contribution to the losses of the un- 
advanced.—_Re WxEsT LONDON & GENERAL PER- 





v. SWAN, [1933] 4 D. L. R. 1157; 58 
O. L. R. 135.—CAN. 
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MANENT BENEFIT BuitpING Society, [1894] 2 
Ch. 352; 63 L. J. Ch. 506; 70 L T. 796; 42 
W. R. 535; 10 T. L. R. 280; 38 Sol. Jo. 278; 
8 R. 764. 

1920. Religious association.|—An assocn. having 
for its object not the acquisition of gain but the 
spiritual & mental improvement ot its members 
is not a “ co-partnership ’’ within the term as used 
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in Larceny Act, 1868 (c. 116), 8. 1. Conseuenty 
& member of such an assocn. who was embezzled 


moneys belonging to it cannot be convicted under 
the above-mentioned Act of embezzling the 
moneys of a ‘ co-partnership.”—R. v. ROBSON 
(1885), 16 Q. B. D. 187; 55 L. J. M. C. 55; 53 
L. T. 823; 50 J. P. 488; 34 W. R. 276; 15 Cox, 
C. C. 772, C. C. R. 


Part IX.—Bankruptcy Proceedings. 


NotTe.—The following volume, page & number 


references are to BANKRUPTCY, Vols. IV. & V. 


Bankruptcy of firm or partner generally.|—Scc 


Vol. IV., pp. 420 et seq. 


Proof of debts.]|—See Vol. IV., p. 246, Nos. 
2330-2331. 


Mutual credit & set-off.|—See Vol. IV., pp. 389, 
390, 391, 394, Nos. 3563-3565, 3569, 3570, 3577, 


Act of bankruptcy—Fraudulent conveyance of 3578, 3581, 3611. 


ia property.|—See Vol. IV., p. 56, No. 


Priority of debts.|—See Vol. IV., pp. 483, 484, 


Failure to comply with summons or notice.] | Nos. 4343-4357. 


—See Vol. IV., p. 89, No. 804. 

Service of summons or notice.]|—See Vol. IV., 
p. 98, No. 887. 

The petition—Who may petition.]—See Vol. IV., 
p. 113, No. 1018. 

——— In respect of what debts.]|—See Vol. IV., 
Tr. 114, Nos. 1033, 1035, 1039. 

The trustee—Mode of appointment.]—Sce Vol. 
IV., p. 208, No. 1921. 


Property available for distribution amongst 
creditors.|—Sec Vol. V., pp. 649, 658, 711-719, 756, 
784-786, 942, Nos. 5807, 5865-5868, 6218-6260, 
6511, 6726-6737, 7710. 


Actions by trustee.]|—See Vol. V., p. 984, No. 


8051 


Composition deed.]—See Vol. V., p. 1137, No. 
9241. 
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See MISREPRESENTATION AND FRAUD; TRADE Marks, TRADE NAMES, AND DESIGNS. 


PASSIVE TRUST. 
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Part |.—Definitions. 


Sect. 1.—* PATENT.” 


Statutory definition.|—-See Patents & Designs 
Act, 1907 (c. 29), 8. 93. 

1. Letters patent included in Statute of Mono- 
polies—Defect in specification capable of amend- 
ment by disclaimer.])—The proviso contained 
in Statute of Monopolies, 1623 (oc. 3), s. 6, which 
exempts letters patent for new inventions from 
the operation of the Act is to be construed as 
including in the exemption letters patent for new 
inventions which by reason of some defect in the 
specification capable of amendment by disclaimer, 
cannot for the time being & until the necessary 
disclaimer has been filed, be enforced.—PEcK & 
Co. v. HinpEs, Lrp. (1898), 67 L. J. Q. B. 272; 
14T. L. R. 164; 15 R. P.O. 118. 


PART I. SECT. 1. otherwise clearly 

a. Statutory definition.|—By Patents 
Acts, 1903-1909, s. 4, the term “ patent” 
is defined to mean, 


intended, 
patent for an invention nted in the 
Commonwealth ” :—He 
the Commonwealth ”’ in that definition 


except where are geographical, &, the definition 


2. Nature of patentee’s right—Exclusive user.] 
—What is the right which a patentee has or 
patentees have? ... The tenth is that letters 
patent do not give the patentee any right to use 
the invention—thcy do not confer upon him a 
right to manufacture according to his invention. 
That is a right which he would have equally 
effectually if there were no letters patent at all; 
only in that case all the world would equally have 
the right. What the letters patent confer is the 
right to exclude others from manufacturing in a 
particular way, & using a particular invention 
(LoRD HERSCHELL, C.).—STEERS v. RoGErs, 
[1893] A. C. 232; 62 L. J. Ch. 671; 68 L. T. 726; 
1R. 173; 10 R. P. C. 245, H. L. 


Annotations :—Consd. Hey]-Dia v. Edmunds (1899), 81 L. T. 
579. Distd. Diamond Coal Cutting Co. v. Mining 


includes patents granted under a State 
Act as well as those granted under 
the Commonwealth Act.— WESTRALIAN 
POWELL Woop PrRocsss, LTp. v. R. 


‘** letters 


: words ‘‘ in 
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Sect. 1.—* Patent.” G., the grantee of letters patent No, y 
Tit. Sect. 1.) i 1903, for leave to amend i specification ‘of 
, 5), 85 L. J. Ch. 232. Refd. Nation : - _ substitutin 
Soe tor Staribution of Sroctriotty by Secondary C-~-~"- two claims relating respectively to a special fons 
tors v. Gibbs, (1899) 2 Ch. 289; Edwards v. Picard, of capsule, & to a special means fon : rm 
x. 8,903; Re Heath’s Patent (1912), 56 Sol. Jo. 538. : of removing the 
elas niga capsule, a claim for a bina 
3, —— -—.|—The right which the owner | Gloments in one piece. The een the two 
of a patented chattel has under his letters patent opposed by the Gol dy Sto a app icatian woe 
of making & using the patented chattel & licencing | tp, grounds (a) that the a Pie i agate on 
others to use the same is a right of an incorporeal | 91, jnjtio inasmuch as the cece ni shen oe bad 
nature. It is a chose in action, at any rate not patentee’ within Patents & Designs At ice 
in possession, distinct from the right of property (c. 29), 8. 21 (1), & the Goldy Stopper ss si 
di ie grea itself, < alae tars of seizure aes ® were purchasers of the patent from G. under an 
G : asaya gi caaap ron Boh: 671: oA agreement of sale, were necessary parties to the 
Lec cae oe ape [1901] 1 Ch. Sea application; (b) that the amendment would make 
TL. er Be 18 age a ae 49 W. R. 2775 1 the specification claim a eee ee 
Licpee etree pane eciiee P . invention from the invention originally claimed, 
S O05. Bald: NOtODAL: DIODE eer ee eats & on the further grounds that it would make the 


903. Refd. National Phonograph Co. of Australia v. é ‘ 
Menck, [1911] A. C. 336. Mentd. Barker v. Stickney, specification ambiguous & defective, & that the 
[1918] 2 K. B. 356. original invention was wholly included in 


4. ——— Chose in action.]— British MUTO- Yopastieri’s Specification, No. 26528 of 1901 :— 
SCOPE & Bioarary Co., Lrp. v. Homer, No. 8, Weld: (1) upon the proper construction of the 
Cie: : . agreement of sale the Goldy Stopper co. had 

5. : ——.]—Now, what is the right of the an equitable interest in the patent & ought to 
patentee ? It is a chose in action, created by the have been joined, but that, inasmuch as the pur- 
exercise of the Royal Prerogative, & entirely ¢Chase-moncy had not been paid within the time 
distinct from the right of property in a chattel stipulated & time was of the essence*’of the con- 
created under it; & the patentee’s right under tract, such interest had now revertcd to the original 
the patent, being a chose in action, cannot be prantee; the application was not bad ab initio, but 
taken under a fi. fa., or levari facias, since it only defective for want of parties & that the proper 
has no locality, & therefore cannot be found upon parties were now before the ct.; (2) looking at 
the premises (VAUGHAN WILLIAMS, L.J -).— the unamended specification as a who'’e, the 
Epwanrps & Co. v. PICARD, [1909] 2 K. B. 9033; combination was clearly indicated therein, & no 
78 L. J. K. B. 1108; 101 L. T. 416; 25 T.L. R. different invention was therefore claimed in the 


Secis. 2 & 3. Paris I. 











815, C. A. : : 
° ; ; specification as amended; & the opponents 
_ 8. — -|—-Patent rights being choses failed also on the other grounds of opposition. 
in action, the ct. has jurisdiction under Trustee With regard to the meaning of ‘ patentee,” I 
Act, 1893 (c. 53), 8. 35, to make an order vesting can find no clear decision as to what is the true 
them in such person as the wt may appoint.— meaning of the definition of ‘‘ patentce ” in above 
tte Saree 8 PatenT (1912), 56 Sol. Jo. 638; 29  gect, 93, namely, ‘‘ the person for the time being 
K.P. C. 380. : ; entitled to the benefit of a patent.” The words 
ee e CopyRIGHT, Vol. XIII., pp. 199, 200, must, of course, be read as meaning ‘‘ person Or 
os eee oe: t persons,” & after careful consideration I do not 
Ez : tread Vee oe ofits of patent.) —-See think they ought to be confined merely to the 
Dicdacui ol. XXI., pp. 669, 670, No. 2492. person or persons holding beneficial interests. I 
fag nguished from monopoly.] — See Sect. 2, think a wider construction is necessary, & that 
peOehs ! they should be held to include any one who can 


lawfully claim, by any act or assurance known to 
the law, an actual interest in, or right to, the 
66 ” monopoly granted (COMPTROLLER-GENERAL). 
. RECE, 2. MONOPOLY. : I have come to the conclusion that where two 
See Statute of Monopolies, 1623 (c. 3). ately é& independently 
7. ‘Patent’? & ‘‘Monopoly ”’ distinguished.] z P 
MONOPOLIES (1684), 10 
Bian nace aoa poe furore %. Repow Leese, two features were intended to be used in 
(1686), Comb..53. Mentd. Omichund ». Barker (1744), CO™bination, & would in fact be so used & 80 
Willes, 538; Rogers v. Lajendro Dutt (1860), 8 Moo. constructed by any competent workman, that in 
Ind. App. 103. such a case, a combination claim can subsequently 
be substituted by amendment. ... If this is 
eae a sens the Saree may be hegre rete 
yhere ig any claim in the original specification 
SEcT. 3.—* PATENTEE.” which by any legitimate construction may be 
See Patents & Designs Act, 1919 (c. 80), s. 19. held to comprise the two factors in combina- 
8. Patents & Designs Act, 1907 (c. 29), s.98.] tion (COMPTROLLER-GENERAL).—Re GOLTSTELIN’S 
An application was made on Oct. 27, 1909, by APPLICATION (1910), 27 R. P. OC. 289. 
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Part Il1——Capacity to Obtain Letters Patent. 


See Patents & Designs Act, 1907 (c. 29),8s.1; & 
Part V., Sect. 1, post. 

9. Who may obtain—Alien.|—Re VAN DE 
POELE’S PATENT (1889), 7 R. P. C. 69. 

.|—See, also, ALIENS, Vol. II., pp. 

177, 178, Nos. 90-92, 417. 

—— Infants.|—See Patents & Designs Act, 1907 
(c. 29), s. 83. 

Lunatics.|—See Patents & Designs Act, 

1907 (c. 29), s. 83. 

10. Who may not obtain—Member of official 
commission—Patent embodying result of official 
investigation.]—If an invention becomes, without 
fraud, known to the public, no subsequent patent 
can be granted for it. It is not necessary that it 
should have been used by the public, as well as 
known to the public. Where a report, on a parti- 
cular subject, is made to a public office, by referees 
specially appointed under an Act of Parliament to 
inquire into & report on such subject, the know- 
ledge contained in that report being fully possessed. 
by the referees, it must, from that moment, be 
treated as absolutely the property of the public 
& as being publicly known, although, in fact, the 
report was not formally published till some days 
afterwards. If the knowledge thus obtained in 
the course of the discharge of his duty by one 
referce, was by his communication of it to his 
colleagues, possessed by all the referees, the 
moment they became possessed of it, it became 
public property & they had no power whatever 
to agree among themselves to treat its communica- 
tion as confidential, nor would their doing so 
enable one of their number to take out a patent 
in regard to it.—PaATTERSON v. Gas LIGHT & COKE 
Co. (1877), 3 App. Cas. 239; 47 L. J. Ch. 402; 
38 L. T. 303; 26 W. R. 482, If, L. 

Annotations :-—Refd. Lister v. Norton (1886), 3 R. P. C. 
199; Edison & Swan Electric Light Co. v. Woodhouse & 
Rawson (1887), 3 T. L. R. 327; Harris v. Rothwell (1887), 
35 Ch. D. 416; Humpherson v. Syor (1887), 4 R. BP. C. 
407; Partington v. Hartlepools Pulp & Paper Co. (1895), 
12 R. P. OC. 295; British United Shoe Machinery Co. ». 
Collier (1908), 25 '. L. Rt. 74. Mentd. Nant-Y-Glo & 
Blaina Ironworks Co. v. Grave (1878), 12 Ch. D. 738. 

11. Personal representative.) — (1) The 
communication, made in England by one British 
subject to another, of an invention does not make 
the person to whom the communication is made 
the first & true inventor, within Statute of Mono- 
polies, 1623 (c. 3), s0 as to enable him to take out 
letters patent for the invention. 





mse eneneteeesainet 








(2) The legal personal representative of a person 
who has made an invention, but not taken out 
letters patent for it, cannot take out such letters 
patent.—MARSDEN v. SAVILLE STREET Co. (1878), 
3 Ex. D. 203; 26 W. R. 784; sub nom. DALTON 
v. SAVILLE-STREET FounpDRY & [ENGINEERING 

10., 39 L. T. 97, C. A. 

Annotation :—.As to (1) Distd. Pilkington v. Yeakley Vacuum 
Hammer Co. (1901), 18 R. P. O. 459. 
ri now, Patents & Designs Act, 1907 (c. 29), 

5. 43. 

12. Trustee for alien enemy.]—(1) It being 
objected, that a specification, enrolled pursuant to 
a patent for an invention, contained French terms : 
—Held: an inventor of a machine is not tied 
down to make such a specification, as by words 
only, would enable a skilful mechanic to make 
the machine, but he is allowed to call in aid the 
drawings that he may annex to the specification ; 
& if by a comparison of the words & the drawings, 
the one will explain the other sufficiently to enable 
a skilful mechanic to perform the work, such a 
specification is sufficient. 

(2) lf a servant, while in the employ of his 
master, makes an invention, that invention belongs 
to the servant & not to the master; but semble: 
if the master employs a skilful person for the 
express purpose of inventing, the inventions made 
by him will so much belong to the master, as to 
enable him to take out a patent for them. 

(3) Qu.: if a patent be taken out by a British 
subject, on a secret trust, to hold it for the benefit 
of the real inventor, the patent stating that the 
patentee has obtained the invention from a certain 
foreigner ; whether, if such inventor, for whom 
it is held, be an alien enemy at the time, that will 
annul the patent, without its being necessary to 
sue out a sci. fu. for its repeal. BLOxaM v. ELSEE 
(1825), 1 C. & P. 558; 1 Carp. Pat. Cas. 434; Ry. 
& M. 187, N. P.3 subsequent proceedings (1827), 
6B. & C. 169. 

Annotations :-—As to (1) Refd. Neilson v. Warford (1841), 8 
M. & W. 806; Palmer v. Wagstall (1854), 9 Exch. 494. 
Ag to (2) Refd. Allon v. Rawson (1845), 1 C. B. 551. 

3) Refd. Beard v. Egerton (1846), 3 C. B. 97. Generally, 

efd. Ward v. Hill (1903), 20 R. P. C, Mentd. 

Slatterie v. Pooley (1840), 6 M. & W. 664. 

Suspension of patents of alien enemies—On out- 
break of hostilitles.|—Sce ALIENs, Vol. II., p. 148, 
Nos. 212, 213. 

International & colonial agreements.|—See Part 


XVI., post. 


Part 111.—‘‘ True and First Inventor.” 


Sect. 1.—IN GENERAL. 

See Statute of Monopolies, 1623 (c. 3), 5s. 63 
Patents & Designs Act, 1907 (c. 29), s. 93. 

18. Person entitled to patent.] — (1) A person, 
to be entitled to a patent for an invention, must be 
the first & true inventor; & there must not 
be any public use thereof by himself or others, prior 
to the granting of the patent. 

(2) Trials of an incomplete invention, by way 
of experiment, are not evidence of ‘“ prior use ” 

PART I, PART III. 


b. Who may obtain—How far resi- 
dence in Canada necessary.}—DRIGGS 
v. BAND (1856), 13 U. C. R. 642.—CAN. 


13i. Person entitled to patent.J—A 
pecene must be declared null & void, 
fit be not ostablished that the patentee 


for the purpose of invalidating a patent. Prior 
use, for that purpose, means public use & exercise 
of the invention. Evidence of the existence of a 
completed invention, once in public use, although 
abandoned or the use long discontinued but not 
altogether lost sight of, is sufficient to invalidate 
a patent subsequently granted for the same 
invention. 

(3) On the trial of an issue ‘‘ whether an 
invention described. in a patent is not the original 


is the sole & only inventor of the th 
patented, or if it be not establishe 
that such patentee is the first inventor. 
ie cae v. JOLLY (1861), 12 L. CG. ht. 


SECT. 1. 


536 


Sect. 1.—Jn general.] 


invention of the patentee ’’:—Held: it was an 
erroneous direction in law to the jury to charge 
them that the evidence of prior public use, to 
invalidate the patent, must show that ‘the use 
was continued to the time when the patent was 
granted ; not to the very exact period, but that 
it must have been known & used as a useful thing 
at the time.’’—JIOUSEHILL CoaL & IRON Co. v. 

NEILLSON (1843), 9 Cl. & Fin. 788; 1 Web. Pat. 
Cas. 673, 718, n.; 8 E. ht. 616, H. L. 

anor :—As to (1) Consd. Stead v. Williams (1844), 3 

L. T. O. S. 262. Refd. United Telephone Co. tv. Harrison, 

Cox, Walker (1882), 46 L. T. 620. <Asto (2) Refd. Betts v. 

Menzies (1862), 10 H. L. Cas. 118; Tangye v. Stott ree) 

14 W. R. 386. Generally, Refd. Hill v. Evans eee 

De G. F. & J. 288; Neilson v. Betts (1871), L. IR. 5 H. L 

1; Plimpton v. Malcolmson (1876), 3 Ch. D. 531 : 

Badische Anilin und Soda veboke v. Lovinstein (1883), 24 

Ch. D. 156; Kasterbrook 7. G - (1886), Griffin’s 

Patent Cases (1884-1886), 81; Harris o Rothwell (1887), 

35 Ch. D. 416; Kdison & Swan Electric Light Co. v. 

Holland (1889), 6 Rh. P. C. 243. 

14. Meaning of ‘‘true & first invention ’’— 
Necessity for novelty in every part.}—-(1) The 
specification intended to teach the public, must 
fully disclose the secret, & contain nothing 
materially false or defective. 

(2) Any material alteration must be stated. 

(3) Specification insufficient if information must 
be derived from other sources. If additions be 
requisite, the specification is insufficient. 

(4) The insertion of more things than requisite 
a fatal defect. 

(5) Anything material & new, & an improve- 
ment in the trade, will support a patent. The 
alteration must be such as leads to a matcrial 
improvement. If new, the question of materiality 
& utility arises.—R. v. ARKWRIGHT (1785), Dav. 
Pat. Cas. 61; 1 Web. Pat. Cas. 64; 1 Carp. Pat. 
Cas. 53; Printed Case, Folio London 1785 ; 
Bull N. P. 76c. 


Annotations :—As to (1) Apld. Morgan v. Seaward (1836), 
1 Web. Pat. Cas. 170. efd. Neilson v. yee 2 (1841), 











8 M. & W. 806; Thomas v. Welch (1866), I 
192. As to (5) ’ Apld. Hill v. Thompson (1818), i Web: 
yet Coens 239. Refd. Hills v. Evans (1862), 4 De G. F. & 
—— ——.|—TENNANT 0. gs No: 21; 
post. 
16. -|—(1) If one of several things 


claimed be not new, or an improvement, the patent 
is void. 

(2) Whether an improvement is trifling & 
insignificant or not, is a question for the jury. 

(3) The publicly making & selling an article, 
though there be no demand or use for it, will 
vitiate a subsequent patent. 


(4) There is a material distinction between 
applying a new contrivance to an old object, & 
an old contrivance to a new object. 

(5) The application of an old wheel to railroads, 
is not the subject-matter of a patent. 

(6) The simple use of a known thing, not a 
subject-matter. 

The law on the subject is this: that you cannot 
have a patent for applying a well known thing 
which might be applied to fifty thousand different 
purposes, for applying it to an operation which is 
exactly analogous to what was done before (LORD 





Sata ‘in C a the patentee Inust be 
the first inventor in Canada or else- 
eres —SMITH v. GOLDIE (1882), 9 
8. Cc. R. 46.—CAN 
oC. ahebaaeschs ** true & 


od 


rat inventor ”’ cl 


orrowed from other sources. }— 


Where one who says he is the inventor 
of anything has had an opportunity to 
hear of it from 
especially where delay has occurred on 
his part in patenting 
his claim that he is a true inventor 
ought to be carefully 
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ABINGER, C.B.).—LosH v. HAGUE (1838), 1 Web. 


Pat. Cas. 202. 
Annotations :-—As to (1) Refd. Booth v. Kennard (1856), 5 


W. R. 85: Edison & Swan Electric Light Co. v. Wood- 
1887), 3 T. L. R. 367. As to (6) Apld. R. 9», 
Caleta tg Macr. 124; Tetley v. Haston (1857), 


Cutl 1847), 
2-0, “3 'N. Q 706. Distd, Morgan v. Windover (1887), 


‘ ) York Street Flax Spinni 
om ( (i'e04 ari 1 pone a - ere id Refd. Brook re 
Hirst v. Aston (1859), 5 Jur. N.S. 1025. 

.|—(1) Plitfs. therefore are bound 
to show that each of those eight several distinct 
heads into which they have divided their process, 
is new & of public utility (TINDAL, C.J.). 

(2) The jury have decided that there is no 
novelty in the alleged invention, nor any new 
combination, & that there is no novelty in the 
process but an improvement only... . The 
verdict ought to be entered for deft. (TINDALL, 
C.J.).—G1Bson v. BRAND (1842), 4 Man. & G. 
179: 4 Scott, N. R. 844; 11L.J.C.P.177; 1384 
K. R. 74. 

—— Originator of idea.]|—-JoNEs v. PEARCE 
(1832), 1 Web. Pat. Cas. 122; 1 Carp. Pat. Cas. 


524. 
Annotations -—Consd. Stead v. Williams (1843), 2 Web. 
Pat. Cas. 126; Murray v Clayton (1872), 7 Ch. App. oie: 
Refd. Minter ’v. Williams (1835), 1 Har. & W. 
Carpenter v. Smith (1842), 9 M. & W. 300 ; Houschill toad 
& Iron Co. v. Neilson (1843), 9 Cl. & Fin: 788; Heath v. 
Smith (1854), 3 KB. & B. 256; Tangye v. Stott HL 14 





nee R. 386; Wright v. Hitchcock (1870), L 5 Exch. 
19. ——— Idea borrowed from source open to 
public.}—Question whether pltf. is true & first 


inventor or not depends on whether he borrowed 

invention from a service open to the public.— 

WALTON v. POTTER (1841), 1 Web. Pat. Cas. 585 ; 

1 Goodeve’s Patent Cases, 488; subsequent 

proceedings, 3 Man. & G. 411. 

AS —— Apia. Thorn a syortuttig Skating Rink Co. 
415, n. Refd. Betts v. Walker (1849), 

14 Jur. a7 ; Bateman 2. Gray (1853), Macr. 93; Hill v. 

Evans (1862), 4 Do G. F. & J. 288; Edison & Swan Electric 

Light Co. ”. oe (L886), Griffin's Patent Cases 

(1884-1886), 9 

20. —— ; 11) A party who derives his 
information from foreign countries may be the 
true inventor, for the purpose of obtaining a 
patent: but if he derives his information either 
from books or from oral communication in this 
country which had been given to the public, or 
which some person had given to him, or from 
some common stock of knowledge in this country, 
he is not the true inventor, & not entitled to a 
patent. 

(2) Where it appears that the same information 
as that contained in pltf.’s specification is also 
contained in scientific books which had been 
published to the world long before the date of the 
patent, in order to prove that pltf. is not the true 
inventor, it is necessary to bring home to him 
the fact of his having seen these publications; &, 
in the absence of such evidence, it is a question 
for the jury whether he derived his knowledge 
from some stock of knowledge common in this 
country. 

(3) The invention of paving with wood is a new 
manufacture, so as to be the subject matter of a 
patent. 

(4) A private gentleman, before the date of the 
patent, had the vestibule of his house paved with 
wood, so as to form a road for carriages :—Held : 





AMERICAN DUNLOP TIRE Co. v. GOOLD 
peels Co. — (1899), 6 Hxch. 
other sources, & OC. R. 223. —CAN 

}—That ‘* first inven- 
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tor ”’ “within Patent Act means not the 
first discoverer of the thing or the first, 
to conceive the samo, but the first to 





his invention, 


weighcd.— 
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if that was substantially the same pavement as 

pltf.’s, there had been a public use of it before the 

date of the patent, so as to avoid the patent; & 
that whether it had been used by one or more 
persons made no difference. 

(5) Now as to its being publicly known in this 
country, I take it that there is a great difference 
between the knowledge of it as a thing that would 
answer, & was in use, & the knowledge of it as a 
mere experiment that had been found to be a 
failure & thrown aside. If you are dealing with an 
article of merchandise, or with an article of ordinary 
use, if # person has had a scheme in his head & 
has carried it out, but after a trial has thrown it 
aside, & the thing is forgotten & gone by, then 
another person reintroducing it may within the 
meaning of this Act be the inventor & first user 
of it so as to justify a patent (CRESSWELL, J.).— 
STEAD v. WILLIAMS (1843), 2 Web. Pat. Cas. 126 ; 
21. T. 0. S. 84, 99 ; subsequent proceedings (1844), 
7 Man. & G. 818. 

«{nnotations :—.As to (1) APld. Stoad ». Anderson (1846), 2 
Web. Pat. Cas. 147. Consd. Plimpton v. Malcolmson 
(1876), 3 Ch. D. 531. Refd. Plimpton v. Spiller (1877), 
4 at Sone 48 to (4) Expld. Stead v. Anderson (1847), 4 


a 21. Idea suggested by another person.|— 
TENNANT v, - (1802), 1 Web. Pat. Cas. 125, n.; 
Dav. Pat. Cas. 429; 1 Carp. Pat. Cas. 177. 


Annotations :-—Consd. Hill v. Thompson (1818), 8 Taunt. 
375. Refd. Robertson v. Purdey (1907), 23 T. L. R. 343. 














2. -|—MARSDEN 1. SAVILLE STREET 
Co., No. 11, ante. 
23 .|—Fe HADIE’S APPLICATION (1885), 








Griffin’s Patent Cases (1884-1886), 279. 
Idea taken from book.] —R. v. ARK- 
WRIGHT, No. 14, ante. 

‘De -}—In order to establish the 
validity of a patent for improvement or discovery, 
it should state in substance what is set out in 
detail in the specification, & if it be taken out for 
more than is strictly the inventor’s own addition, 
or improvement, or for discovery, when it is 
merely addition or improvement it is bad, & such 
invention must be both new & useful, & the 
discovery not confined to the knowledge of the 
party making it, & must be accurately described 
in the specification, which, if it seek to cover more 
than is actually new & useful vitiates the patent. 
Therefore, where pltf., having obtained a patent 
for ‘‘ The invention of certain improvements in 
the smelting & working of iron,’ in the spcecifica- 
tion described the improvements to consist of 
various processes by which iron contained in 
slags or cinders might be extracted, & by the 
admixture of mine rubbish, be converted into bar 
Iron, & that by the further application of lime, 
subsequently to the operation of the blast furnace, 
the quality called ‘cold short’? might be pre- 
vented ; & then having described the combinations 
& proportions of materials to be used, the patentee 
declared that he had discovered that lime would 
prevent the ‘‘ cold short’? in iron, & render it 
more tough when cold; it having been proved at 
the trial, that iron had before been extracted from 
slags, & that the application of lime had been 
previously discovered to remedy the ‘‘ cold short ”’ 
& that defts. had not worked according to pltf.’s 
combinations, proportions & processes :—Held : 
(1) the patent was void, the invention not being 
aul eae ; & there had been no infringement 

y defts. 











publish the same, such inventor, how- 
cver, must be the true inve itor & must 
not have borrowed the idea from any- AN. 
body else.—GERRARD WIRE TYING 
Macuinks Co., LTD. OF CANADA v. e. 
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(2) As to the work so often referred to, if in 
substance it informs the public of what the 
specification in the patent professes to do, this 
will undoubtedly be the first discovery; as in 
R. v. Arkwright, No. 14, ante, it was agreed, 
that a book produced, printed & published previous 
to the patent, constituted the discovery so as to 
negative invention by the patentce (DALLAS, J.). 
—HILL v. THOMPSON (1818), 8 Taunt. 375; 
Moore, C. P. 424; 1 Web. Pat. Cas. 289; 1 Carp. 
Pat. Cas. 381; 129 E. R. 427. 

Annotations :-—As to (1) Apld. Brunton v. Hawkes (1821), 4 
B. & Ald. 541; Campion v. Benyon (1821), 6 Moore, 
Cc. P. 71. Refd. Morgan v. Seaward (1837), 2 M. & W. 

544; Bovill v. Goodier (1866), 35 Boav. 427. As to (2) 

Refd. Bovillv. Finch (1870), L. 2. 5 C. P. 523. Generally, 

Refd. Bloxam v. Elsee (1825), 1 C. & P. 558. 


26. ——.|—-(1) If the patentee has taken 
the invention from an old book he is not the true 
& first inventor. 

(2) If the invention may have been borrowed 
from a prior specification, the patent is invalid.— 
MUNTz v. FosteR (1844), 2 Web. Pat. Cas. 96. 


Annotations :—.As to (2) Refd, Hills v. Evans (1862), 4 De 
G. F. & J. 288. Generally, Refd. Edison & Swan Klectric 
Light Co. v. Woodhouse (1887), 3 T. L. R. 367; Plrrie 

ve. York Street Flax Spinning Co. (1894), 11 BR. P. C. 431. 











27. - .} — STEAD v. WILLIAMS, No. 
20, ante. 
28. —~—- Publisher.]—The publisher is the true 


& first inventor within Statute of Monopolies, 
1623 (c. 3).—DOLLAND v. (1766), 1 Web. Pat. 
Jas. 433; 1 Carp. Pat. Cas. 28. 

Annotations :—Consd. Boulton v. Bull (1795), 2 Hy. 3B. 




















463; Hill v. Thompson & Forman (1818), 2 Moore, C. P. 

424, Refd. Vickers v. Siddell (1890), 7 R. P. C. 292. 

29. .|}—ForsytH v. RIVIERE (1819), 
1 Carp. Pat. Cas. 401; 1 Web. Pat. Cas. 97. 

30. -|— MINTER v. WELLS, No. 42, 
post. 

31. —_—- -———.]-—— GIBSON v. BRAND, No. 17, 
ante. 

32. ——— .1—(1) The rule, that the appli- 


cation to a substance of a process which has been 

previously applied to an analogous substance 

cannot be the subject of a patent, does not hold 
where the process is a chemical process. 

(2) The man who discovers the method of 
supplying the market with a substance is the 
inventor of that substance within the meaning of 
the patent laws. 

(3) The ct. in the exercise of its discretion will 
refuse to consider the questions arising on the 
construction of the specification of a patent, 
until the evidence on the whole of the case has 
been heard.—Youna@ v. FERNIE (1864), 4 Giff. 
577; 4 New Rep. 218; 10 L. T. 861; 10 Jur. 
N.S. 926; 12 W. Rh. 901; 66K. R. 836 ; on appeal, 
sub nom. FERNIE v. YOUNG (1866), L. Rt. 1 H. L. 
63, H. L. 

Annotations :—Generally, Mentd. Langmead v. Maple (1865), 
13 W. RR. 469; Ryves v. A.-G. (1868), 19 L. T. 217; 
Roskell vy, Whitworth (1870), 5 Ch. App, 459 ; Re Simpson, 
Ez p. Morgan (1876), 2 Ch. D. 72; Suede v. St. Leonards 
(1876), 1 P. D. 154; Krehl v. Burrell (1878), 10 Ch. D. 
420; MacAndrew v. Barker (1878), 37 L. T. 810; Dollman 
v. Jones (1879), 12 Ch. 553; te Harrison, kx p. Butters 
(1880), 14 Ch. D. 265, 


Importer-—Invention in use abroad.|—-See Sect. 


3, post. 

33. —— Whether mode of discovery material 
—Accidental discovery.|—CRANE v. PRICE, No. 
315, post. 

34. —-—- Whether discoverer of principle in- 


cluded.|—-MINTER v. WELLS, No. 42, post. 


tion—Invention meanwhile given to 
public by another.J—CANADIAN Ray- 
BESTOS ©o., LTD. v. BRAKE SERVICE 

[1926] Exch. C. R. 187; 


1926] 3 


ORPN., 


C 
Time taken to perfect inven- [1926] 3 D. L. R. 497.—CAN. 
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Sect. 1.—In general. Sect. 2: Sub-sects. 1 & 2.] 


35. —— -|— Et1as v. GROVESEND TIN- 
PLATE Co., No. 367, post. 
‘ Principle discarded as useless.|— 
STEAD v. WILLIAMS, No. 20, anie. 
Simultaneous discovery by several 
persons.|—-CorNISH & SIEVIER v. KEENE & NICKELS, 
No. 481, post. 
38. -|—A patentee of ‘‘ Improvements in 
points & crossings for tramways,’ brought an 
action against deft. co. alleging infringement. 

Defts. denied infringement, & alleged that the 
patent was bad on the grounds (inter alia), that 
the invention did not possess utility, that pltf. was 
not the first & true inventor, & that the invention 
had been anticipated :—Held: (1) the invention 
was not useful; (2) subject to the question of 
anticipation, pltf. was the first & true inventor ; 
(3) there had been anticipation; (4) defts. had 
not infringed, the action must be dismissed with 
costs.—-WINBY v. MANCHESTER, ETC. STEAM 
TRAMWAYS Co. (1890), 8 R. P. C. 61. 

88. -|— Pitf. K. sought in this action 
(inter alia) a declaration that Letters Patent No. 
166184 of 1918, the complete specification of 
which was accepted on July 14, 1921, subject 
to a reference under Patents & Designs Acts, 1907 
(c. 29), & 1919 (c. 80), 8. 7 (4), to letters patent 
No. 6820 of 1911 granted to Le Grand, & to a 
reference (under Patents & Designs Acts, 1907 
(c. 29), & 1919 (c. 80), s. 8 (2), to the Letters 
Patent No. 139230 granted to Handley Page, 
were valid. The invention was for the placing at 
the extreme end of the fuselage behind the rudder 
& tail planes of an aeroplane a tail-gun pit with 
accommodation for guns & gunners, & the main 
features of the aeroplancs were that it was much 
larger than the aeroplanes then in general use in 
this country having a totally enclosed fuselage 
with a gangway 6 feet high down the centre which 
would enable a man to walk from the extreme nose 
to the extreme tail of the machine. | Defts. 
contended that K. was not the first & true inventor, 
but that C. had suggested the idea to him, that 
there had been a prior grant to Handley Page 
(Letters Patent 139230), as the first of the six 
claiming clauses in K.’s Specification was the only 
material claim, the others being dependent & 
subsidiary to that claim, & that that was for a 
provision 1n an aeroplane of a tail-gun pit capable 
of accommodating a gunner & gun mounting which 
was the idea patented by Handley Page. Pltfs. 
alleged that it was a claim for the idea of a tail-gun 
pit combined with the method of constructing an 
aeroplane capable of putting that idea to practical 
use & especially capable of maintaining stability 
in flight with a moving to & from the extremity of 
the tail:—Held: the essential feature of the 
patented invention was the provision of an aero- 
plane with a tail-gun ; K. was not the first & true 
inventor of the tail-gun pit, & the patent not being 
one for working out the details from which it 
would be possible to build an aeroplane in which 
a tail-gun pit could be used, it was therefore 
unnecessary to determine whether there was 
proper subject-matter, a question which, however, 
was open to great doubt; further, assuming this 
was a combination patent for putting in a tail-gun 
pit, & for details of construction of an aeroplane 
by which that idea was to be carried out, there 
was no evidence of any user by defts. of any such 
invention ; therefore the claim for a declaration 
of validity failed. RowLanp & KENNEDY v. AIR 
COUNCIL (1925), 42 R. P. C. 483. 

Effect of prior user.|—See Part 1V., Sect. 2, 
sub-sect. 2, B., post. 




















PATENTS AND INVENTIONS. 


SEctT. 2.--AS BETWEEN MASTER AND SERVANT. 
SUB-SECT. 1.—RIGHTS OF MASTER. 


40. When master entitled to benefit of inven- 
tlon—Servant employed for express purpose of 
inventing.]|—BLoxamM v. ELSEE, No. 12, ante. 

41. Employment in research.|— 
EB. was a chemist & nothing else; that is, he took 
no part in the commercial business of the firm, 
but devoted himself to the work in the laboratory. 
. . . For all purposes, except that of being the 
first & true inventor, he was the agent of his 
employers. His labours were theirs, he worked 
in their laboratory & with their materials, as well 
as with their assistance, & the benefits of his 
discovery, morally & legally, belonged to them 
(KEKEWICH, J.).—KurtTz & Co. 'v. SPENCE & SONS 
(1887), as reported in 5 R. P. C. 161. 
etnolaiion aa entd. Willoughby v. Taylor (1893), 11 


42. Principle of invention suggested by 
master—& carried out with assistance of servant.|— 
The introducer is primd facie the inventor, the 
person who suggests the principle is the true & first 
inventor. If S$. suggested the principle to M., 
then he [S.], would be the inventor. If, on the 
other hand, M. suggested the principle to S., & 
S. was assisting him, then M. would be the true 
inventor & S. would be a machine, so to speak, 
which M. uses for the purpose of enabling him 
to carry his original conception into effect 
(ALDERSON, B.).—MINTER v. WELLS (1834), 1 Web. 
Pat. Cas. 127; 1 Carp. Pat. Cas. 622 ; subeequent 
proceedings, 1 Cr. M. & R. 505. 

Annotations :—Refd. Househill Coal & Iron Co. v. Neilson 
(1843), 1 Wob. Pat. Cas. 673; Gadd & Mason v. Manchester 
Corpn. (1892), 67 L. ‘T. 569. 

43. ——- Subordinate improvement due 
to servant.|—-(1) The adoption by an inventor of 
a@® suggestion made in the course of experiments, 
of something calculated more easily to carry his 
conceptions into effect, does not affect the validity 
of the patent. 

(2) It would be difficult to define how far the 
suggestions of a workman employed in the 
construction of a machine are to be considered as 
distinct inventions by him, so as to avoid a patent 
incorporating them taken out by his employer. 
Hach casc must depend upon its own merits. 
But, when we see that the principle & object of 
the invention are complete without it, I think it is 
too much that a suggestion of a workman employed 
in the course of the experiments, of something 
calculated more easily to carry into effect the 
conceptions of the inventor, should render patent 
void (TINDAL, C.J.).—ALLEN v. RAWSON (1845), 1 
C. B. 551; 135 HE. R. 656. 

Annotations :—As to (2 Apid. Re Smith’s Patent (1904), - 

& o We 




















a C. 57. Refd. on v. Kean (1859), 7 C. B. N 
44. —. .|—In 1903 letters patent 


were granted to S. for ‘‘ Improvements in cotton 
gins & wool burrers.”’ Y. presented a petition 
for revocation, alleging that S. was not the first 
& true inventor, & that the patent was obtained 
in fraud of Y.’s rights. S. had been, before the 
application for the patent, receiving moneys from 
Y., & one of the questions between the parties 
was whether he had been employed by Y. to carry 
out Y.’s invention, or had received gratuitous pay- 
ments from Y. whilst engaged in inventing :-— 
Held: Y. had employed S. to carry out Y.’s 
ideas, & thé payments were for so doing, & S. 
had, by the patent, obtained the benefit of that 
to which Y. was entitled.—Ae Smiru’s PATENT 
(1904), 22 R. P. C. 57. 

. —— Servant in position of trustee for 
master.|—-The mere existence of a contract of 
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service, does not, per se, disqualify a servant from 

taking out a patent for an invention made by him 

during his term of service, even though the 
invention may relate to subject-matter germane 
to, & useful for his employers in their business, 

& that even though the servant may have made 

use of his employers’ time & servants & matcrials 

in bringing his invention to completion, & may 
have allowed his employers to use the invention 
while in their employment (BYRNE, J.).—-WORTH- 

INGTON PUMPING ENGINE Co. v. Moore (1902), 

19 T. L. R. 84; 20 KR. P.C. 41. 

Annotations :—Consd. Richmond v. Wrightson (1904), 22 
R. P. C. 25. Folld. Hop Extract Co. v. Horst (1919), 36 
R. P. C. 177. 

46. |—J. R. & co. were manu- 
facturers of certain machinery to the order of 
R. W. & co. Deft. was employed by J. R. & 
co., as draughtsman & designer. Various dis- 
cussions & interviews took place between the 
various parties as to overcoming certain difficulties, 
& a certain machine was designed & made. Deft. 
applied for a patent for it in his own name, & 
sometime afterwards informed his employers of 
his application. Arrangements were then made 
as to taking out foreign & colonial patents & 
completing the British grant, J. R. & co. paying 
the fees. Deft. left the pltfs.’ employment, 
é& then claimed to be the inventor of the new 
machine. Pltfs. brought an action for a declara- 
tion as to the foreign & colonial patents, & opposed 
the sealing of the British patent. The law officer 
when hearing the opposition suggested that the 
issue as to the British patent should be included 
in the action & the pleadings were amended by 
consent accordingly. At the trial there was 
conflicting evidence as to who the original inventor 
was. An application was made during the trial 
to add R. W. & co. as co-pltfs., which application 
was granted :—Held: under the circumstances 
no injustice would be done by adding R. W. & co. 
as pltfs., & the pleadings were amended accord- 
ingly. A declaration was made that deft. was 
trustce of all the patents for the invention for 
J. R. & co., & R.W. & co.—Ricumonp & Co., Lrp. 
v. WRIGHUTSON (1904), 22 BR. P. C. 25. 

47. -|—H. was in the employ of 
pltf. co., first as a workman & then as the manager 
of the department for moulding cylinders for 
phonograph records. Whilst in such employ, he 
& the general manager of pltf. co. took out in their 
own names two patents, relating to such mouldings, 
for inventions made wholly or partly by deft. F. 
The patents were taken out through the patent 
agent of the co., & the co. paid all the expenses of 
taking them out. The general manager did not 
claim, & admittedly had not, any beneficial interest 
in the patents, & had assigned his share to pltf. 
co. The co. claimed that deft. F. was a trustee 
for them of his interest in the patents, but this 
deft. denied, & the co. brought an action against 
H. & against a co. with which he was connected 
& to which it was alleged he had granted a licence, 
for a declaration that he was a trustee, & for other 
relief :—Held: deft. F. was employed to do his 
best by his skill, knowledge, & inventive powers 
to improve the manufacture of the cylinders, & 
made the inventions in the execution of his duty, 
receiving suggestions from the general manager, 
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&, on the facts as to the taking out of the particular 

patents, & apart from any general inference to be 

drawn as to his duty to the co., F. was a trustee 

for the co.—EDISONIA, LTD. v. ForsE (1908), 25 

R. P. C. 546. 

Annotarions :-—Refd. British Reinforced Concrete Engincer- 
ing Co. v. Lind (1917), 86 L. J. Ch. 486; Mellor v. Beard- 
more (1926), 43 R. P. C. 361. 


48. -|}— An assistant engineer to 
pltf. co., whose duty it was to design the best 
method of carrying out certain work of the co., 
discovered in the course of his employment a 
method by which his employers could more 
effectually carry out the work. For this invention 
he obtained a patent, & claimed to retain the 
benefit of it for his own use :—Jleld: the terms 
of his particular employment imposed upon him 
an obligation to produce the best design he could, 
& he was a trustee of the patent for pltf. co.— 
LRITISH REINFORCED CONCRETE JINGINEERING 
Co. v. Linp (1917), 86 L. J. Ch. 468; 116 L. T. 
243; 33 T. L. R. 1703; 34 R. P. C. 101. 

Ananiation :—Refd. Mellor v. Beardmore (1926), 43 R. P. C. 











49, ——- ——-.]—- Hor Exrract Co., Lrp. v. 
lIorsr (1919), 36 RK. P. C. 177. 
50. .|—A calico printer is entitled, after 


having discharged his head colourman, to the book 
in which that servant has entered the processes 
for mixing colours during his service, although 
many of the processes were the invention of the 
head colourman himself.—-MAKEPEACE v. JACKSON 
(1813), 4 Taunt. 770; 128 E.R. 534. 


SUB-SECT. 2.—RIGUTS OF SERVANT. 

51. Whether servant entitled to benefit of 
invention.|—BarBER v. WALDUCK (1823), cited in 
1C. & P. at p. 567; 1 Carp. Pat. Cas. p. 458 ; 
sub nom. BARKER & TIARRIS v. SHAW, 1 Web. Pat. 
Cas. 126. 

52, ——.|—BLoxaM v. ELSER, No. 12, ante. 

53. -|— The mere fact of his being the 
superintendent of the signalling department did 
not prevent him inventing & patenting a new 
signalling apparatus. If he obtained a patent it 
would not belong to the co., but to himself (J ESSEL, 
M.1.).—SAXBY v. GLOUCESTER WAGON Co. (1882), 
Griffin’s Patent Cases (1887), 54, C. A.; on appeal 
(1883), Griffin’s Patent Cases (1887), p. 56, H. L. 


Annotations :—Mentd. Lane Fox v. Kensington & Knights- 
bridge Electric Lighting Co., [1892] 3 Ch. 424; Acetylene 
oe Co, v. United Alkali Co. (1904), 20 RK. b. C. 


54. .} — An employer is not necessarily 
entitled to the benefit of an invention made by 
his servant.—Re HEALD’s PATENTS (1891), 8 
RK. P. C. 429. 
ae :-—Refd. Mellor v. Beardmore (1926), 43 R. P. C. 








55. ——— Question of fact.]|—e SmMITH’s PATENT 
(1904), 22 R. P. C. 57. 

56. ——— Invention made in employer’s time— 
& at employer’s expense.|—W. presented a pe- 
tition for revocation of a patent granted to M. 
& N. in 1898, on the round that he was the first 
& true inventor, & they had obtained the grant 
in fraud of his rights. W. was a workman in the 
employment of a co. of which M. & N. were 





PART III. SECT. 2, SUB-SEOT. 2. 

511i, Whether servant entitled to benefit 
of invention.}—Pltt., baving been 
employed by doefts. expressly to make 
or improve a machine, coula not claim 
to be the inventor as against them.— 
BONATHAN 0. BOWMANVILLE FURNI- 
TURE MANUFACTURING Co. (1871), 31 


U. C. R. 413.—CAN. 


51 ii. ——.]—Where a skilled person 
is employed to make experiments the 
result of his labours belong to his f. 
employer, & the adoption & use of the 
invention by the employer is no in- 
fringement where the invention has 


been pean by the employee.—Fox 
co y (1864), 5 Nfld. L. R. 35.— 


Implied undertaking by master 
to pay for use of invention.}—MELLOR 
v. BEARDMORE (WILLIAM) & Co., LTD. 
(1926), 43 R. P, Cc. 361.—SCOT. 
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Sect. 2.—As between master and servant: Sub-sect. 2. 
Sect. 3.] 


directors. M. had asked W. to invent a tap which 
would, by the introduction of steam into cold 
water, give hot, warm, or cold water as re- 
quired. W. worked up the invention, made the 
drawings & models & perfected the tap in all 
details. M. paid him £10 for overtime work on 
the models :—Held: M. & N. were not the first & 
true inventors ; W. was the first & true inventor ; 
the patent must be revoked; & M. & N. had 
obtained the invention from W., & had obtained 
the grant of the patent in fraud of the right of W. 
——Kie MARSHALL & NAYLOR’S PATENT (1900), 17 
R. P. C. 553. 


Annotations :—Refd. Edisonia ». Forse (1908), 25 R. P. C. 
546; British Reinforced Concrete Enginecring Co. »v. 





Lind (1917), 86 L. J. Ch. 486; Mellor v. Beardmore (1926), 
43 IH. P. Cc; 361, 
57. —— ——.]-—WORTHINGTON PuMP- 


ING ENGINE Co. v. MOORE, No. 45, ante. 

58. Invention patented in joint names of 
master & servant.|—Pltf., who entered defts.’ 
employ as a tool maker, was given the work, at 
the beginning of 1897 of endeavouring to make 
improvements in the existing machinery & plant 
of defts., & to invent new appliances. Some of 
the improvements & appliances invented by him 
were patented in the joint names of pltf. & defts., 
while others were not made the subject of letters 
patent. In Mar. 1902, defts. dismissed pltf. from 
their service, & he then claimed £1,428 15s. in 
respect of said inventions & improvements under 
an agreement with defts. for his remuneration, or, 
alternatively, an account of profits made by defts. 
by the sale & use of the invented machines & 
payment to him of a moiety of such profits when 
ascertained. Defts., while denying liability, were 
willing to give a bonus in respect of said matters, 
&, in addition to having paid £50 to pltf., they 
brought £200 into ct. The jury found, that pltf. 
was entitled to £260 in addition to the £50, which 
he had already received in respect of his interest 
in the patents; that he was entitled to nothing 
for the improvements which had not been patented. 
—-PASHLEY v. LinoTyrE Co., Lrp. (1903), 20 
R. P. C. 633. 





SECT. 3.—-INVENTION COMMUNICATED FROM 
ABROAD. 
59. Importer of process worked abroad — 
Whether true & first inventor..—Darcy v. ALLIN, 
No. 436, post. 








60. -}] — Ipswich CLOTHWORKERS’ 
Case, No. 437, post. 
61. -| — CALTHORPE’S ADMINISTRA- 











none v. WAYMANS (1676), 3 Keb. 710; 84 BK. R. 
62. ———.] — EDGEBERRY v. STEPHENS 
(1693), Holt, K.B.475 ; 2 Salk. 447; 1 Carp. Pat. 
Cas. 35; Dav. Pat. Cas. 36; 1 Web. Pat. Cas. 35; 
oe 7 R. sae 
nnotations :-—Consd. Boulton v. Bull (1795), 2 - BL. 

463. Apld. Roard v. Mgorton (1846), § Ob. O71. Reta. 

Chappell v. Purday (1845), 14 M. & W, 303; Jefferys v. 

Boosey (1854), 4 L. Cas. 815. 

63. — ——.]|—The ‘‘ public use & exercise ”’ 
of an invention, which prevents it from being 
considered a novelty, is a use in public, so as to 
come to the knowledge of others than the inventor, 
as contradistinguished from the use of it by him- 











PART III. SECT. 3. 


59i. Importer of OCess ked 
ubroad—W hether true &" jirst iiventon) 


which has been 
previously in 


—A mere importer of an invention 
atented for some years 
he United States by 
some other parties is not an inventor 
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self in private ; & does not mean a use by the public 
generally. 

Where an improved lock, for which pltf. has a 
patent, had previously been used by ap individual 
on a gate adjoining a public road, for several 
years, & several dozens of a similar lock had been 
made at Birmingham from a pattern received from 
America, & sent abroad :—Held : this constituted 
such a public use & exercise of the invention as to 
avoid the patent.—CARPENTER v. SMITH (1842), 9 
M. & W. 300; 11 L. J. Ex. 213; 1 Web. Pat. Cas. 
540; 152 i. R. 127. 
Annotations :—Consd. Househill Coal & Iron Co. v. Neilson 

(1843), 9 Cl. & Fin. 788; Heath v. Smith (1854), 3 E. & B. 

256; Harwood v. G. N. Ry. (1860), 2 B. & 8. 194. Apld. 

Betts v. Neilson (1868), 3 Ch. App. 429. Consd. Gill v. 

Coutts & Cutler (1895), 13 R. P. C. 136. Refd. Stead v. 

Williams (1844), 7 Man, & G. 818; Tangye u. Stott (1866), 

ty La 386; Elias tv. Grovesend Tinplate Co. (1890), 7 

. P.C. 455. 


64. 
vitiate letters patent 
way of experiment. 

(2) The old article must have the same properties 
as the patent article, & have been known & in use. 

(3) If a user be limited & abandoned, the ques- 
tion will be, whether it was not by way of expcri- 
ment. 

(4) The tests of a new manufacture. The 
specification must give the best mode known to the 
inventor, & must not mislead. 

(5) The want of utility not admissible under the 
plea denying the invention to be a new manu- 
facture. 

(6) The party obtaining the patent must be 
the true & first inventor in this country. If he 
import from a foreign country that ‘‘ which others 
at the time of the makng of such letters patent 
& grants did not use,’’ it will suffice (CRESS- 
WELL, J. 

(7) I think that there is a new principle deve- 
loped, carried out, & embodied in the mode of 
using that principle, & in availing himsclf of that 
which is sufficient to sustain the patent right in 
this case (CRESSWELL, J.).— WALTON v. BATEMAN 
(1842), 1 Web. Pat. Cas. 613; 1 Goodeve’s Patent 
Cases, 490. 

Annotation :-—Generally, Refd. Edison & Swan Electric 

Light Co. v. Woodhouse (1887), 3 T. L. R. 367. 

65. .|}—A person who has learnt an 
invention abroad, & imported it into this country, 
where it was not understood or known before, is 
the first & true inventor within Statute of Mono- 
polies, 1623 (c. 23); & that, even though the 
person be not a meritorious importer, but a mere 
clerk, servant, or agent to whom the communica- 
tion is made.— BEARD v. EGERTON (1846), 3 C. B. 
97; 15 L. J. C. P. 270; 71. T. O. S. 228; 10 
Jur. 643; 136 HK. R. 39. 
annaion :—Refd. Re Avery’s Patent (1887), 36 Ch. D. 


66. -—In case for the infringement 
of a patent, the declaration alleged that pltf. was 
the inventor of certain improvements in machinery 
for covering fibres, applicable in the manufacture 
of braid & other fabrics; that the Queen had 
granted him a patent for his invention; & that 
deft. infringed it. Deft. pleaded that, before the 
granting of the patent, pltf. represented to Her 
Majesty, that, in consequence of a communication 
made to him by a certain foreigner, residing abroad, 
he, plitf., was in possession of an invention of 
improvemehts in machinery for covering fibres, 
applicable in the manufacture of braid & other 


-|}—(1) The user which will 
must be public, & not by 




















or discoverer thereof under Patent 
Act, 1869.—WoOODRUFF v. MOSELY 
(1875), 19 ° C. J. 169.—CAN. 


Part IIJ.—‘ True anp First INVENTOR.” 


fabrics ; that Her Majesty, believing, & confiding 
in the truth, & acting upon the suggestion so made 
by pltf. as ‘aforesaid, & in consideration thereof, 
granted the letters patent in the declaration 
mentioned ; & that such representation was false ; 
whereby the letters patent were null & void :— 
Held: pltf. was entitled to a verdict on the issue 
joined on the plea, without any proof that the 
invention was communicated to him by a foreigner 
residing abroad, as alleged in the petition recited 
in the specification, a party availing himself of 
information from abroad, being an inventor, within 
the meaning of Statute of Leta ae te, 1623 (c. 3), 
s. 6.—NICKELS v. Ross (1849), 8 C. B. 679; 13 
L. T. O. 8S. 467; 137 E. R. 674. 

Annotations :-—A pid. Re Avery’s Patent ae 36 Ch. D. 

307. Refd. Smith v. Neale (1857), 2 C. B 67. 

67. .|—(1) Where a eer is taken 
out as for an original invention, the subject of the 
patent being in fact a communication from a 
British subject resident abroad, the patent is void. 

(2) Semble: an agent in this country of an 
inventor abroad receiving a confidential com- 
munication of an invention, not in a practically 
useful state, may take out a patent for his own 
benefit, if he, pursuing the idea thus thrown out, 
discovers a practical way of carrying it into effect. 
—MILLIGAN v. MARSH (1856), 2 Jur. N. S. 1083; 
subsequent proceedings, sub nom. MARSH v. MILUI- 
GAN (1857), 3 Jur. N.S. 979. 


Annotation :—<As to (1) Dbtd. Re Avory’s Patent (1887), 36 
Gn. D. 307. 








_—In a suit to restrain the 
infringement of a patent dated Aug. 25, 1865, 
relating to roller skates, deft. set up the defence of 
want of novelty under the following circumstances. 
Pitf. took out an American patent for a similar 
invention in the year 1863, & a copy of the claim 
in the American specification appeared in the 
Comrs. of Patents Journal published in England 
on Feb. 6, 1863, & the claim, together with a short 
description of the Invention, also appeared in an 
American publication called the ‘“ Scientific 
American ”’ of Jan. 24, 1863, a copy of which was 
received in the library of the Patent Office in 
Feb. 1863. One of the drawings in the American 
specification appeared in a book published in 
America by Messrs, Jewitt, a copy of which was 
received in the library of the Patent Office on 
July 20, 1865, & placed in one of the private rooms 
attached to the library, but it was accidentally 
omitted to be entered in the list of books, & there 
was no evidence that the book had ever been seen 
by any of the public prior to Mar. 1875. Deft. 
alleged that an ordinary skilled workman could 
make pltf.’s invention from the notice which 
appeared in the “ Scientific American” together 
with the drawing in Messrs. Jewitt’s book, though 
not from the letterpress alone, & that the patent 
was therefore invalid :—Held: (1) the drawing 
in Messrs. Jewitt’s book had not, before the date 
of pltf.’s English patent, become part of the 
common stock of public knowledge in England 
so as to be a sufficient prior publication to avoid 
pltf.’s patent; (2) the letterpress & drawing 
together did not afford a sufficient description to 
enable a workman of ordinary skill to make the 
povenves invention & therefore that, even if there 
ad been a prior publication of Messrs. Jewitt’s 
book, pltf.’s patent would nevertheless be valid. 
(3) As I understand, shortly after the passing 
of the statute [of Monopolies, 1623 (c. 3)], the 
i erage arose whether a man could be called a 
t & true inventor who, in the popular sense, 
had never invented anything, but who, having 
learned abroad (that is, out of the realm, in a 
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foreign country, because it has been decided that 
Scotland is within the realm for this purpose) that 
somebody else had invented something, quietly 
copied the invention, & brought it over to this 
country, & then took out a patent. As I said 
before, in the popular sense he had invented 
nothing. But it was decided ... that he was a 
first & true inventor within the statute, if the 
invention, being in other respects novel & useful, 
hes not previously known in this country (JESSEL, 
R 


.R.). - 

(4) The specifications ...is not addressed 
to people who are ignorant of the subject-matter. 
It is addressed to people who know something 
about it. But there are various kinds of people 
know something about it. If it is a mechanical 
invention ... you have first of all scientific 
mechanicians of the first: class, eminent engineers : 
then you have scientific mechanicians of the second 
class, managers of great manufactories, great 
employers of labour, persons who have studied 
mechanics—not to the same extent as the first 
class, the scientific engineers, but still to a great 
extent... & in this class I should include 
foremen, being men of superior intelligence, who 
like their masters would be capable of invention, & 
like the scientific engineers would be able to find 
out what was meant even from slight hints, & 
still more from imperfect descriptions, & would be 
able to supplement, so as to succced even from a 
defective description, & even more than that, 
would be able to correct an erroneous description. 

. The other class consists of the ordinary 
workman, using that amount of skill & intelligence 
which is fairly to be expected from him... . 
Now, as I understand, to be a good specification 
it must be intelligible to the third class I have 
mentioned, & that is the result of the law (JESSEL, 
M.R.).—PLIMPTON v. MALCOLMSON (1876), 3 Ch. D. 
531; 45 L. J. Ch. 505; 34 L. T. 340; Goodeve’s 
Patent Cases, 374; previous proceedings, sub nom. 
PLYMPTON v. MALCOLMSON (1875), L. R. 20 Eq. 37. 


Annotations :— As to (1) Apld. Se Gans v. ates bt), 6 
Ch. DD. 412. Consd. Otto v. Stee 31 . D. 241. 
Distd. Hurris v. Rothwell (1887), gr oy D. iti 6. Apld. 
Gadd & Mason v. Manchester Corpn. (1892), 67 L. T. 569. 
Refd. Croysdale v. Fisher (1884), Griftin’s Patent — 
are i 3; Guilbert-Martiny. Korr & Jubb (1886), 3 

.L. R. 87. As to (2) Consd. fe Lewis & Stirckler’s Patent 
(1836), 14R.P.C. 24. Refd. Edge v. Niccolls, |1911] 1 Ch. 
5. As to (3) Distd. Dalton v. Saville-Street Foundry & 
Kngincering Co. (1878), 39 L. T. 97. Apld. 7?e Avery’s 
Patont (1887), 36 Ch. b. 307. ac to Ney Refd. ae v 
Worthing Skating Rink Co. (1876 Ch,. D. 415, 
KHdison & Swan Electric Light Co. ”. “Holland (1889), 6 


R. P. C. 243; Gold Ore Treatment Co. of vere 
‘Australia v. Golden Horsehoe Estates Co. ig 36 
R. P. C. 95; Wallace v, Tullis Russell (1921), 39 Tt P.-C, 


3. Generally, Refd. Wegmann v. Corcoran, Witt (1878), 
39 L. T. 563 ; Colesv. Baylis, Lewis (1886), 3 R. PP. C.178 
British Thomson-Houston Co. v, Charlesworth, Peeblos 
(1924), 41 R. P. C. 241. 

69. .|—Re ABEL’S APPLICATION (1876), 
Johnson’s Patentee’s Manuel, 169. 

70. .|—Lte EDMUNDS’ PATENT (1886), 
Griffin’s Patent Cases (1884-1886), 281. 
Annotations :—Consd. Re Higgins’ Patont s18)), . r P..C, 

74; Re McNeil’s Applicat op (1907), 2 . 680. 

Refd. Re Guscoigne’s Patent (1909), 27 R. PO 

71. |—Re LAKE’s Barer’ (1888), 5 
R. P. C. 415. 

72. What is ‘‘ abroad ’’—Scotland.]—F' ound a 
good objection to a Scottish patent that, previous 
to its being granted, the art was known & practised 
in England.—ROEBUCK v. STIRLING & Son (1774), 
8 Cl. & Fin. 446, n.; 1 Web. Pat. Cas. 45; 8 BE. R, 
174, H. L. 

Annotation :—Apld. Brown v. Annandale (1842), 8 Cl. & Fin. 

78. -|}—(1) It is essential to the 
validity of a Scottish patent that the invention or 
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Sect. 3.—Invention communicated from abroad. Part 
IV. Sect. 1: Sub-sects. 1 & 2.] 


ES 


ae See for which it is granted should be new 
in England as well as in Scotland. 

Accordingly, evidence of the use of an invention 
in England previous to the date of a patent for 
it in Scotland, is admissible, & sufficient to make 
the patent void ; et vice versd. 

(2) Semble: the use of an invention in any of 
the colonies abroad would invalidate subsequent 
letters patent.—BROWN v. ANNANDALE (1842), 8 
a ae 437; 1 Web. Pat. Cas. 483; 8 E. R. 


Annotation :—As to (1) Consd. Rolls v. Isaacs (1881), 19 
Ch. D. 268. 








74. Colonies.|—-BROWN v. ANNANDALE, 
No. 73, ante. 
75. ——.]— The district of Natal is a 


British colony with a separate govt., under a 
Governor appointed by the Crown; & a law has 
been passed by the Legislative Council of Natal, 
providing for the granting, in the colony, of patents 
for inventions :—Held: the validity of letters 
patent under the Great Seal for licence to use an 
invention in the United Kingdom of Great Britain 
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& Ireland, the Channel Islands, & the Isle of Man, 
would not be impeached by the fact, if proved, 
of prior use of the invention in Natal.—ROLLSs v. 
Isaacs (1881), 19 Ch. D. 268; 51 L. J. Ch. 170; 
45 L. T. 704; 30 W. R. 248. 

76. What amounts to communication — Ques- 
tion of fact.|—STEAD v. WILLIAMS, No. 20, ante. 

77. ——— Oral communication within realm by 
agent of foreigner resident abroad.|—-PILKINGTON 
v. YEAKLEY VACUUM HAMMER Co. (1901), 18 
R. P. C. 469, C. A. 

78. —— ———.!|—Re JAMESON’S PATENT (1902), 
19 R. P. C. 246. 

79. Sufficiency of communication.] —- Though 
the grantee of a patent for an invention communi- 
cated to him by a foreigner resident abroad is 
only bound to tell the public all that he himself 
knows, yet, if the original inventor has not told 
him enough to enable him so to describe the 
invention as that it can be constructed by the aid 
only of the specification, the patent will be 
invalid.—WEGMANN v. CORCORAN (1879), 13 
Ch. D. 65; 41 L. T. 358; 28 W. R. 331, C. A. 
Annotation :—Refd. Badische Anilin und Soda Fabrik vw. 

Levinstein (1885), 29 Ch. D. 366. 


Part 1V.—Subject-Matter of Patent. 


Sect. 1.—WHAT CONSTITUTES SUBJECT- 
MATTER. 


SUB-SECT. 1.—IN GENERAL. 


See Statute of Monopolies, 1623 (c. 3), 8. 5; 
& Patents & Designs Act, 1907 (c. 29), s. 93. 

80. Subject-matter at common law—‘*‘ New 
trade ’’ or ‘‘ engine tending to the furtherance of 
trade.’*|—Darcy v. ALLIN, No. 436, post. 

81. ——— ‘*‘ New invention ’’ or ‘* new trade.’’] 
—IpswIcH CLOTHWORKERS’ CasE, No. 437, posi. 

82. Subject-matter under statute—New ‘* art.’’] 
——A grant of the sole use of a new invented art, 
& this is good, being indulged for the encourage- 
ment of ingenuity; but this is tied up by 
Statute of Monopolics, 1623 (c. 3), s. 6, to the 
term of fourteen years; for after that time it is 
presumed to be a known trade, & to have spread 
itself among the people (PARKE, O.J.).—MITCHEL 
v. REYNOLDS (1713), 1 P. Wms. 181 ; 10 Mod. Rep. 
130; 24 E. _ a 
Annotations :—Reld. Mouchell v. Cubitt (1907), 24 It. P. C. 

194. Mentd. Shelton v. Sire (1719), 1 Mod. Rep. 310; 

Chesman v. Nainby (1726), 2 Stra. 739: Cheesman v. 

Ramby (1728), Fortes. Rep. 297; Gunmakers’ Co. »v. 

Foll (1742), Willes, 384 ; Low v. Peers (1770), Wilm. 364 ; 

Davis v. Mason (1793), 5 Term Rep. 118; Gale v. Reed 

1806), 8 Kast, 80 ; Hayward v. Young (1818), 2 Chit. 407 ; 

omer v, Ashford (1825), 3 Bing. 322; Wickens v. Evans 

(1829), 3 Y. . 318 orner v. Graves (1831), 7 Bing. 

735; Young v. Timmins (1831), 1 Cr. & J. 331; Keppel 

v. Bailey (1834), 2 My. & K. 517; Hitchcock v, Coker 

(1837), 6 Ad, & Kl. 438; Wallis v. Day (1837), 2M. & W. 

273; Ward's. Byrne (1839), 5 M. & W. 548. Mallen v. 

May (1843), 11 M. & W. 653; Tullis vo. Tallis (1853), 1 

Ki. & BK. 391; Dendy v. Henderson (1855), 11 Exch. 194 B 

Catt v. Tourlo (1869), 4 Ch. App. 654; Wilkinson wo. 

Wilkinson (1871), L. IR. 12 Eq. 604 ;_ Gravely v. Barnard 

(1874), L. R. 18 Eq. 518: Collins ». Locke (1879), 4 App. 

Cas. 674; Rousillon v. Rousillon (1880), 14,.Ch. D. 351 : 

Davies v. Davios (1887), 36 Ch. D, 359; Clegg v. Hands 

(1889), 44 Ch. D. 506, n.; mogul S.8. Co. v. McGregor, 

Gow 1889), 23 Q. BK. D. 598; Badische Anilin und Soda 
v. Schott, Segner, [1892] 3 Ch. 447; Nordenfelt 
v. Maxim Nordenfelt Guns & Ammunition Co., [1894) 
A.C. 535 ; Kruse v. Johnson, [1898] 2 Q. B. 91 ; Robinson 


PART IV. SECT. 1, SUB-SECT. 1. 

g. Subject-matter under statute — 
** Composition of maticr.’’?}—The words 
**composition of matter” in Patent 
Act, s. 7, include all composite articles, 


whether they be the result of chemical 
union or of mechanical mixture, & 
the latter may therefore be the subject- 
matter of a patent.—KLEOCTRIO 
PROOFING CO. v¥. 


”. Honer (1898), 67 L. J. Ch. 644; Haynes v. Doman 

[1899] 2 Ch. 13; Je Hollis’ Hospital Trustees & Haguo’s 

Contract (1899), 47 W. R. 691; Dowden v. Pook, [1904] 

1K. B. 45: Re Morgan, Dowson v. Davey (1910), 26 

T. L. H. 398; North-Western Salt Co. v. Electrolytic 

Alkali Co. (1912), 107 L. T. 439; Neville ». Dominion of 

Canada Nows Co., [1915] 3 K. B. 556: Morris v. Saxelby, 

[1916] J] A. C. 688 ; Horwood ¥, Millar's Timber & Trading 

Co., [1917] 1 K. B. 305; Rodriquez v. Speyer, [1919] 

eon - ; Hepworth Manufacturing Co. v. Ryott, [1920] 

1 |. 

83. Apparatus admitting of greatest improve- 
ments.|—Patent for ‘‘ an improved application of 
air to produce heat in fires, forges, & furnaces 
where bellows or other blowing apparatus are 
required.’’ The specification stated, that a blast 
or current of air was to be produced by bellows or 
other blowing apparatus, in the ordinary way, & 
passed from the bellows into an air vessel, & through 
that vessel, by means of a tube, into the fire, 
forge, or furnace. ‘The vessel was to be air tight, 
except as to the apertures for the admission & 
emission of air, &, during the continuance of the 
blast was to be kept heated to a considerable 
temperature. It would be better that the tempera- 
ture should be kept at a red heat, or nearly so ; 
but so high a temperature was not absolutely 
necessary, to produce a beneficial effect. The air 
vessel might be of iron, or other materials; the 
size would depend upon the blast, & on the heat 
to be produced. ‘‘ The form or shape of the vessel 
or receptacle is immaterial to the effect, & may be 
adapted to the Jocal circumstances or situation.’’ 
Defts., in their fourth plea, set out the above 
specification, & then pleaded that pltf. did not, 
“by the said instrument in writing, particularly 
describe & ascertain the nature of his supposed 
invention, & in what manner the same was to be 
performed ”’ :—Held: (1) the title of the patent 
was good, & was sufficiently explained by the 
specification ; (2) pltfs., in this specification, had 
not merely claimed a principle, but a machine 
PROOFING Co. OF CANADA (1907), 
Q. R. 31S. C. 34.——CAN. 

h. Apparatus not reduced to practical 
shape.}—I1n order to prove an “ inven- 
tion ’’ capable of being patented under 


IRE 
ELEcCTRIO FYIRE- 
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embodying a principle; (3) it is the province of 
the ct. to construe all written documents, as soon 
as the surrounding circumstances, if any, or the 
technical or mercantile language in which they 
may be couched, shall have been ascertained as 
facts by the jury. The ct., therefore, & not the 
jury, is to construe the meaning of the specifica- 
tion; (4) a specification, to be valid, must be such 
as would enable a competent workman fairly 
following it out, without invention or addition, 
to produce the machine for which the patent is 
taken out; (5) the meaning of the words in the 
specification, ‘‘ the form or shape of the vessel or 
receptacle is immaterial to the effect,’’ was, that 
provided the air in the air vessel were raised to 

a sufficient temperature, a beneficial effect on the 

furnace would be produced, whatever might be 

the manner of applying the heat to the air vessel ; 

&, the jury having found that the description would 

enable a competent workman to make such an 

air vessel as should produce a beneficial effect, the 
specification was good, & the patent might be 

supported.—NEILSON v. HARFORD (1841), 8 

M. & W. 806; 1 Web. Pat. Cas. 331; 11 L. J. Bx. 

20; 151 HK. R. 1266. 

Annotations :—As to (1) Refd. Stoad v. Williams (1844), 2 
Web. Pat. Cas. 137. As to (2) Consd. Ticket Punch 
Register Co. v. Colley’s Patents (1895), 12 R. P. C. 171; 
Pneumatic Tyre Co. & Dunlop Pneumatic Tyre Co. »v. 
Tubeless Pneumatic ''yre & Capon Heaton (1898), 14 
T. L. R. 341. 48 to (3) Apld. Allon v. Rawson (1845), 1 
CG. B. 551; Hill v. Evans (1862), 4 D ; 
_.. _ Betts v. Menzies (1862), 10 H. L. Cas. 118. Refd. 
Beard v. Egerton (1849), 8 C. B. 165; Hills ». London 
Gas Light Co. (1860), 5 H. & N. 312; Kdison & Swan 
United Electric Light Co. v. Holland (1888), 4 T. I. R. 
686. 4s to (4) Refd. Cook v. Pource (1844), 13 L. J. Q. B. 
189. Generally, Refd. Crane v. Price (1842), 12 L. J. C. P. 
$1; Millengen v, Picken (1845), 1 C. B. 799; Unwin v. 
Heath (1855), 5 H. L._ Cus. 505.; Simpson rv. Holliday 
(1865), 13 W. R. 577. Mentd. Hull v. Bolland (1856), 27 
L. T. O. 8S. 221; Berwick v. Horsfall (1858), 4 C. B. N.S 


450; Peek v. North Staffordshire Ry. (1863), 10 H. 1. Gas. 
473; Lewis v. G. W. Ry. (1877), 47. J. Q. B. 13L: 
ke North Western Rubbor Co. 
2K. B. 907. 

84. Apparatus giving no beneficial result with- 
out further experiment.|—NEILSON v. HARFORD, 
No. 83, ante. 

‘* Any manner of new manufacture.’’|— 

See Sub-sect. 2, posl. 


85. Delay in patenting article—After complete 
workable machine made.|—-(1) If the inventor of 
# machine lend it to another in order to have its 
qualities tested, & that other use it for some weeks 
in a public workroom; this is not giving the 
invention such publicity as to deprive the inventor 
of his right to obtain letters patent therefor it. 

(2) A machine does not cease to be the subject 
of a patent, merely because of the length of time 
during which the inventor may keep it by him, 
after it has been made a complete workable 
machine.— BENTLEY v. FLEMING (1844), 1 Car. & 
Kir. 587; 4 L. T. O. S. 95, N. P.; subsequent 
proceedings (1845), 1 C. B. 479. 

Annotation :—As to (1) Refd. Re Newall, Kiiot & Glass 

(1858), 4 C. BKB. N.S. 269. 

86. Substitution of material never before used for 
particular purpose.|—In construing a specifica- 
tion, it is not competent to the inventor to pray 
in aid the provisional specification in order to 
explain or enlarge the meaning of the complete 
o ages mls Q@u.: whether the application in 
the construction of a known machine of a material 
never before used for that purpose, for instance, 
iron instead of timber in the construction of 
floating-docks, can properly be the subject of a 


& Hiittenbach, T1908] 





Canadian Patent Act, s. 7, it is not 
sufficient to show that the alleged 


inventor thought of a process in his ments for t 


ea. F. & J. 288. | 


own mind, if he did not reduce it to a 
practical mipe's 44 or test it b 
at purpose.—PERMUTIT 
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patent.—MACKELCAN v. RENNIE (1862), 13 C. B. 
N.S. 52; 143 EB. R. 21. 

87. Apparatus contrary to public policy.|—The 
question, however, arises whether, quite apart 
from sect. 75 [of Patents & Designs Act, 1907 
(c. 29)], the Crown in the exercise of its preroga- 
tive could possibly be expected to exercise its 
discretion to grant a patent for an article designed 
as an po perevue for the prevention of conception 
... I think these are not articles for which, 
whether the specification be amended or not, the 
Crown can be expected to exercise its discretion 
by way of granting a patent (Stir THOMAS INSKIP, 
S.-G.).—Re A. & H.’s APPLICATION (1927), 44 
R. P. C, 298. 


SUB-SECT. 2.—'‘‘ MANNER OF NEW 
MANUFACTURE.”’ 

See Statute of Monopolies, 1623 (c. 3), 8s. 53 
& Patents & Designs Act, 1907 (c. 29), 5. 93. 

88. Question for jury.|—Prior to the date of 
Itf.’s patent granted to him in 1843, madder dye 
iad been obtained from fresh madder by the 

application of hot water, but there still remained 

in the dye vats a residuum called ‘‘ spent madder,”’ 
which was known to contain some colouring matter, 
but which had never been extracted from it, & the 

“spent madder ’’ was consequently thrown away 

as useless. Some time prior to pltf.’s patent a 

process was discovered, which, by the application 

of hot water & acid to fresh madder, produced a 

dye called garancine, which possessed different 

properties to the old madder dye. ‘This process 
extracted the whole of the colouring matter from 
the fresh madder. Pltf. by his patent, claimed the 
application of this process to ‘‘ spent madder,”’ 
whereby he obtained garancine; & the ‘ spent 
madder ’’ thereby became of much value :—-Held : 
as ‘spent madder’’ might be in its nature & 
properties the same as or different from ‘‘ fresh 
madder ”’ it did not follow, as matter of law, that 
pitf.’s patent was void; but it was a question of 

fact for the jury, whether pltf.’s invention was a 

new manufacture of garancine. 

lf, therefore, the patent be good, it must be on 
account of the old continuance being applied to 
a new object, under such circumstances as to 
support the patent. Now ‘spent madder’”’ 
might be a very different thing from ‘“‘ fresh 
madder,”’ in its properties chemical & otherwise. 
Or it might be in effect the same thing as “‘ fresh 
madder,’”’ in its properties chemical & otherwise, 
with the difference only that part of its colouring 
matter had been already extracted (PATTERSON, J.). 
—STEINER v. HeatD (1851), 6 Exch. 607; 20 
L. J. Ex. 410; 17 L. T. O. S. 181; 17 Jur. 875; 
155 E. R. 686, Ix. Ch. 

Annotations :—Refd. Holmes v. L. & N. W. Ry. (1852), 
Macr. 4; Booth v. Kennard (1856), 1 H. & N. 527; Broo 
& Hirst v. Aston (1859), 5 Jur, N. 8. 1025. 

89. How determined.|—WaALTON v. BATEMAN, 
No. 64, ante. 

90. Includes both mechanical & chemical 
discoveries.|—(1) A patent was granted to A. for 
a new invented method of using an old engine in 
a more beneficial manner than was before known. 
The specification stated that the method consisted 
of certain principles, & described the mode of 
applying those principles to the purposes of the 
invention, & an Act of Parliament reciting the 
patent to have been for the making & vending 


Co. v. BORROWMAN (1926), 95 L. J. 
L. R. 285.— 


experil- FP. C. 164; [1926] 4 D. 
CAN. 
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certain engines by him invented, extended to A. 
for a longer term than fourteen years, the privilege 
of making, constructing & selling the engines. 
Qu.: whether, under these circumstances, the 
patent right was valid. 

(2) Mechanical & chemical discoveries a]l come 
within the description of manufactures; & it is no 
objection to either of them that the articles of 
which they are composed were known & were in 
use before, provided the compound article which 
is the object of the invention is new (BULLER, J.). 

(8) That which is the subject of a patent, ought 
to be specified, & it ought to be that which is 
vendible, otherwise it cannot be a manufacture 
(HEATH, J.). 

(4) The word ‘‘manufacture’’ in the Statute 
[Statute of Monopolies, 1623 (c. 3)] was of extensive 
signification, it applied not only to things made, 
but to the practice of making, to principles carried 
into practice in a new manner, to new results of 
principles carried into practice (KYnRk, C..J.). 

(5) It can scarcely be supposed that a workman 
capable of constructing a fire engine would not 
be capable of making such additions to it as should 
be necessary to enable him to execute that which 
the specification requires him to do. ... Can it 
be imagined that he would be so stupid as not to be 
able to execute this improvement, with the assist- 
ance of these plain directions ? If any man could 
for a moment imagine that this was possible, I 
observe that this difficulty is put an end to, because 
the jury have found that a workman can execute 
this improvement in consequence of the specifica- 
tion (KYRE, C.J.)—BOULTON v. Bui (1795), 2 
il Bl, 463; 1 Carp. Pat. Cas. 117; 126 E. R. 


Annotations :—-As_to (1) Refd. Cambridge & Oxford 
Universities v. Richardson (1802), 6 Ves. 689. 4s to 
(4) Consd. Pirrie v. York Street Flax Spinning Co. (1894), 
11h. b.C. 429. Refd. Gibson v. Braud (1842), 4 Man. & G. 
179; Edison & Swan United Electric Light Co. ». Holland 
(1889), 6 T. L. R. 294. Generally, Refd. Warmer v. 
Plane (1807), 14 Ves. 130; Hill » Thompson (1817), 3 
Mer. 622; Jupe v. Pratt (1836), 1 Web. Pat. Cas. 144; 
Neilson v. Harford (1841), 1 Web. Pat. Cas. 331; Cook 
v. Pearce (1843), 8 Q. BK. 1044. Mentd. Brown v. Annandale 
(1842), 8 Cl. & Fin. 437. 


91. Must be vendible.} — Bovuttron v. Butt, 


No. 90, ante. P 
92. ——-.|—R. v. WHEELER, No. 149, post. 
93. ——.|—CornisH & SIEVIER v. KEENE & 


NICKELS, No. 481, post. 


94. Must be associated with commerce & 
trade.!|—I think, therefore, we must start with the 
assumption that an invention within the meaning 
of Patents & Designs Act, 1907 (c. 29), is an 
invention for a manner of new manufacture that 
is in some way associated with commerce & trade. 
It is quite plain that that does not merely mean 
that it must be a product. A manner of new 
manufacture may be a thing newly made, or a 
substance which, if made before, is improved in 
its manufacture, or, quite apart from that, it may 
be a machine or a process that can be used in 
making something that is, or may be, of commercial 
value (Sin STANLEY BUCKMASTER, S.-G.).—Re 
C. & W.’s APPLICATION (1914), 31 R. P. GC. 235. 

95. Whether process of making included.|— 
BOULTON v. BULL, No. 90, ante. 

96. ——.I—-R. v. WHEELER, No. 149, post, 


97. : -|—(1) The object of the 5 & 6 Will. 
4, c. 83, was only to permit a disclaimer to amend 
the specification of a patent, by removing from it 
something superfluous, hut not to allow the intro- 
duction of that which would convert a description, 





PATENTS AND INVENTIONS. 


in itself unintelligible or impracticable, into a 
practicable description of a useful invention. 
The words ‘“‘ not being such a disclaimer as shall 
extend the exclusive right,’”’ do not mean in the 
ordinary sense of the word “ extend,’”’ merely 
adding to or enlarging the original specification, 
but are also intended to describe, so confining & 
restricting its expressions as substantially to 
amount to a statement of something new. 

(2) It is not every useful discovery that can be 
made the subject of a patent, but the words ‘‘ new 
manufacture,’ in Statute of Monopolies, 1623 (c. 3), 
will comprehend not only a production, but the 
means of producing it. 

R. took out a patent for ‘‘ Improvements in 
embossing & finishing woven fabrics, & in the 
machincry & apparatus employed therein.” In 
his specification he said, ‘‘I employ a roller of 
metal, wood, or other suitable material, & groove, 
flute, engrave, mill, or otherwise indent upon it 
any desired design’’; he caused this roller to 
revolve with a bowl at unequal velocities, moving 
the fabric transversely when fed into the machine, 
& by these means he proposed to calender or finish, 
& to emboss the fabric by one process instead of 
two, as then practised. He afterwards entered 
a ‘‘ disclaimer,’’ in which he disclaimed the words 
in the title, ‘‘ & in the machinery or apparatus 
employed therein,’’ disclaimed the word ‘* wood ”’ 
from the description of the roller, & restricted the 
grooves or flutes on the roller to those of a circular 
kind. Any other grooves would not only not 
produce the desired effect on the fabric but would 
destroy it :—Held: (8) the original specification 
read with the disclaimer did not describe anything 
which could properly be the subject of a patent 
such as he had taken out. 

If we look at this patent, & inquire whether there 
is an improvement in embossing or finishing woven 
fabrics contained in this amended specification, 1 
am bound to say, that having regard to existing 
knowledge at the time, 1 think there is no such 
improvement as amounts to a new manufacture, 
because this mode of producing a brilliant gloss 
upon the surface was perfectly well known; the 
operation of the differential velocity was also 
perfectly well known; that the same thing had 
been thought of for the purposes of producing a 
pattern was also perfectly well known (LORD 
WESTBURY, C.). 

(4) The disclaimer here extended the exclusive 
right, & so had done what the statute did not 
intend to allow, & consequently was bad, & the 
patent could not be supported.—RALSTON vv. 
SMITH (1865), 11 H. J. Cas, 223; 20 ©. B. N.S. 
28; 351. 5.C.P. 49; 181. T.1; 11 BK. R. 1318, 
H. L. 

Annotations :—As to (1) Consd. Re Alsop’s Patent, [1906] 
1 Ch. 85; fe Stahlwerk Becker Akt. Patent, [1917] 
2 Ch. 272. As to (2) Folld. Chamberlain & Hookham vw, 
Bradford Corpn. (1903), 20 R. bP. C. 673. As to (3) Distd. 
Edison & Swan Electric Light Co. v. Woodhouse & 
Rawson (1887), 3 T. L. R. 327. Apld. Re British Thomson- 
Houston Co.’s Patent (1919), 39 L. J. Ch. 194. Refd. 
Wegmann v. Corcoran (1879), 13 Ch. D. 65. Generally, 
Refd. Acetylene Uluminating Co. v. United Alkali Co. 
(1905), 22 R. P. C. 145. 

98. Something that is or may be of com- 
mercial value.j — Re C. & W.’s APPLICATION, 
No. 94, ante. 

99. What amounts to—Substance newly made or 
improved in manufacture.|—Re C. & W.’s APPLICA~ 
TION, No. 94, ante. 

100. New system or method must be em- 
ployed—Paving with wood.|—-STEAD v. WILLIAMS, 
No. 20, ante. 

101. Construction of caisson.] — 


Busu v. Fox, No. 616, post. 
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102. —- -—— Correspondence cards.] — Re 
JOHNSON’S APPLICATION (1901), 19 R. P. C: 56. 
Annotation :—Apld. Re Ward’s Appln. (1911), 29 R. P. C. 79. 

103. ——- ——— Blank space for folding news- 
paper.] Re Cooprr’s APPLICATION (1901), 19 
R. P. C. 538. 


Annotations :—Consd. Re Ward’s Appin. (1911), 29 R. P. C. 
ie Folld. Re D. A. & K.’s Appln. (1025), 43 R. P. C. 


104. ——— Indexing.] — Re 
APPLICATION (1911), 29 R. P. C. 79. 
Annotation :—Consd. Re D. A. & K.’s Appln. (1925), 43 





WARD’S 














R. P. C. 154. 

105. Extracting lead from human 
pomeed ae C. & W.’s APPLICATION, No. 94, 
ante. 

106. —-— Musical notation.]— Re C.’s 


APPLICATION (1919), 37 R. P. C. 247. 
Stat cake jConad. Fe D. A, & K.’s Appin. (1925), 43 


107. ——— Camouflage.'—fRe T.’s APPLICA- 
oN (1919), 37 R. P. C. 109. 


Defence & attack against sub- 














marines.] — Re F.’s APPLICATION (1920), 37 
Rn. P.C. 112. 

109. Operating high compression 
internal combustion engine.) — Re D. Co.’s 


APPLICATION (1921), 88 R. P. C. 397. 
11 ——— Enriching atmosphere round 
plants.|—-I?e B. R.’s APPLICATION (1923), 40 


R. P. C 469. 
—— Utilising {mpure & exhaust 


111. 
gases.|\—fe A. R.’8s APPLICATION (1923), 40 
Selection of contents of side of 


Rt. P. C. 467. 
112. 

gramophone record.|—AHe S.’8 APPLICATION (1923), 

40 R. P. C. 461. 

Annotation eo Re D. A. & K.’s Appln. (1925), 43 














R. P.C.1 

113, —— Indication on odometer.|— 
oo KE. W.’s APPLICATION (1924), 41 R. P. C. 
8 ] e 

114. —— Arrangement of well-known 
objects—Buoys.|—In order to determine that 
(1.e. whether the arrangement in question is an 
invention]. I turn to Patents & Designs Act, 
1907 (c. 29), s. 98, & find that ‘ invention ”’ 
means ‘‘any manner of new manufacture the 
subject of letters patent,’? & that it also includes 
an ‘‘ alleged invention.” ... I cannot see that 
it is an invention that involves any manner of 
new manufacture at all. It is nothing but an 
arrangement of well known forms of signals so 
that the position of any one of such signals may 
be known by a number painted on its face (Sin 
STANLEY BUCKMASTER, S.-G.).—Re W.’s APPLICA- 
TION (1914), 31 R. P. C. 141. 
Annotation :-—Refd. Re D. A. & K.’s Appln. (1925), 43 

R. P. C. 154. 


115. To facilitate reference.|— 
Re W. R.’s APPLACATION (1924), 41 R. P. C. 216. 
Ba ala cy heaga Re D. A. & K.’s Appin. (1925), 43 

















Apparatus for icing cakes.]. 
Re D. A. & K.’s APPLICATION (1925), 43 R. P. C. 
154, 


Sub-sEcT. 3.—‘‘ INVENTION.” 
A. In General. 

Statutory definition.|—See Patents & Designs 
Act, 1907 (c. 39), s. 93. 

117. Invention & discovery distinguished.|— 
(1) Plt£., an electrician, took out, in 1878, a patent 
for ‘Improvements in obtaining light by 
Electricity, & in conveying, distributing, measuring, 
& regulating the electric current for the same, & 
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in the means or appliances employed therein.”’ 

He subsequently disclaimed his claims in respect 

of measuring, conveying, distributing, & regulating 

by means of the electrometer, & only claimed in 
respect of an invention for keeping the electro- 
motive force of the electric current in the mains 
constant by means of the employment of Planté’s 
secondary batteries. in combination with dynamos, 
& in conjunction with a regulator :—Held: pltf.’s 
invention was novel; but his patent, as amended, 
was invalid upon the grounds (a) that the original 
patent was granted for an invention different from 
that for which he claimed protection after the dis- 
claimers, (b) that it was not, in 1878, uscful for 
the main purpose for which it was designated, 
viz., the practical lighting of large districts, & 

(c) that the specification was insufficient to enable 

an electrician, of ordinary competence & skill 

in 1878, to carry it out without further experi- 
ments & invention. 

(2) An invention is not the same thing as a 
discovery. When Volta discovered the effect of 
an electric current from his battery on a frog’s 
leg he made a great discovery, but no patentable 
invention. Again, a man who discovers that a 
known machine can produce effects which no one 
before him knew could be produced by it, may 
make a great & useful discovery ; but if he does 
no more, his discovery is not a patentable invention. 
A patentee must make some addition, not only 
to knowledge, but to previously known inventions, 
& must so use his knowledge & ingenuity as to 
produce either a new & uscful thing or result, 
or a new & useful method of producing an old 
thing or result.—LANE Fox v. KENSINGTON & 
KNIGHTSBRIDGE ELeEctTRIC LIGHTING Co., [1892] 
3 Ch. 424; 67 L. T. 440; 8 T. L. KR. 798; 9 
KR. P. C. 418, C. A. 

Annotations’ :— As to (1) Refd. Re Alsop’s Patent (1907), 24 
R. P. C. 733; Moore Filter Co. v. Great. Boulder Pro- 
prictary Gold Mines (1921), 38 R. P. C. 239; Higginson 
& Arundel v. Pyman (1926), 43 R. P. C. 291. As to 
(2) Apld. Moser +. Marsden (1893), 9 'T. L. R. 584; Virrio 
«. York Street Flax Spinning Co. (1894), 11 BR. P. C. 429 ; 
Acetylene Illuminating Co. +. United Alkali Co. (1904), 
22h. bP. C. 145; Jandus Arc Lamp & Electric Co. v. Are 
Lamps (1905), ai T. L. R. 308 ; ge Deutsche Gasgltihlicht 
Akt. Appin. (1908), 26 R. P. C. 101; Benton & Stone v. 
Denston (1925), 42 R. P. C. 284. Refd. Gadd & Mason v. 
Manchester Corpn. (1892), 67 L. T. 569; Mouchel v. 
Coignet (1907), 24 R. P. C. 229; Gold Ore Treatment Co. 
of Western Australia v. Golden Horseshoe Estates Co., 
Golden Horseshoe states Co. v. Gold Ore Treatment Co. 
of Western Australia (1919), 36 TR. P. C. 95. 

118. -|— Invention & discovery are 
different things. You may discover that a thing 
which you know very well is useful for another 
purpose. As I understand the law that is not an 
invention. You may so apply your judgment as 
to employ old materials for new & useful purposes ; 
but you cannot have a patent for that... . To 
take old tools & apply them to new purposes may 
be a new discovery, but it is not a new patentable 
invention ; you must, as I understand the law, 
by the use of inventive faculties arrive at what is, 
within the patent law, a new manufacture 
(BUCKLEY, J.).—CASE v. CrEsSY (1900), 17 
R. P. C. 255; affd. (1901), 18 R. P. C. 417, C. A. 
Annotation :-—Refd. Hill v. Thomas (1907), 24 R. P. GC. 415. 


119. .}|—A patent was granted to R. for 
improvements in means for repairing pneumatic 
tyres, consisting of using a strip of canvas with a 
piece of india rubber attached thereto, adapted 
to be fixed round the outside of a damaged 
pneumatic tyre, & to have its ends gripped between 
the outer cover & the rim. An action having 
been brought for infringement of this patent, 
deft., in addition to denying infringement, alleged 
want of novelty & want of subject matter :— 

N N 
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Sect. 1—What constitutes subject-matter: Sub-sect. 
3, A., B. & C. (a) & (b).] 


Held: the patentee had not suggested anything 
new in the particular article which he had patented, 
& failed on subject matter & on novelty. 

_ The difference between discovery & invention 
is very familiar. Discovery adds to the amount 
of human knowledge. ... Invention also adds 
to human knowledge, but not merely by disclosing 
something. Invention necessarily involves also 
the suggestion of an act to be done & it must be 
an act which results in a new product or a new 
result or a new process, or a new combination for 
producing an old product or an old result 
(BucKLEY, J.).—IRrYNOLDS v. HERBERT SMITH 
& Co., Lrp. (1902), 20 R. P. C. 123; affd. (1903), 
20 R. P. C. 410, C. A. 

annotation :- -Apld. Mouchel v. Colgnet (1907), 24 R. P. C. 


120. -}—The owners of a patent for 
‘Improvements in electricity meters, parts of 
which improvements are applicable to dynamo 
electric generators & motors,” sued the Mayor, 
etc. of Bradford for infringement. Defts. pleaded 
non-infringement, & alleged that the patent was 
invalid by reason of insufficiency, want of utility, 
prior publication, & disconformity :—J/eld : defts. 
had not infringed. 

It is not every useful discovery which will 
constitute a patentable invention, & to tell a 
man who has been in the habit of using magnets 
of various forms for various purposes that one 
particular form has a useful property which was 
unknown to him before is not in any sense to 
invent a new manufacture (LORD DAVEY). 

The question in every case is, in what consists 
the originality ... of the patented invention ? 
If that includes the discovery ... of a new 
principle as well as the means of carrying it into 
effect, an infringer is not entitled to take the 
principle although he uses somewhat different 
machinery for the application of it to a practical 
purpose (LORD DAVEY).—CHAMBERLAIN & llooK- 
HAM, LTD. v. BRADFORD CORPN. (1903), 20 R. P. C. 
673, LI. L. 

Annotations :—-Refd. British United Shoe Machinery Co. 
v. Simon Collier (1908), 25 T. L. R. 74; Crosticld v, Techno- 
Tae ey Pea i oe a) a L. I. 378; Moore 
et aery EN oulder Proprietary Gold Mines (1921), 
121. ——-.]—- You cannot take out a patent 

for the discovery that ferro-cemented piles will 

resist percussion strains; the only thing you can 
take out a patent for, in such a matter, would be 

a pile of a particular form, so as to get the benefit 

of that new truth which is thus so first “ dis- 

covered ”’ (HARWELL, L.J.).—MOUCHKEL v. COIGNET 

(1907), 24 R. P. C. 229, OC. A. 








B. Necessity for. 
See Sect. 2, post. 


C. Existence of ‘* Invention.” 
(a) In General. 


122. Question of fact.] — Vickers, Suns & Co. 
v. SIDDELL, No. 910, post. 
123. ——_.|—Lyon v. GODDARD, No. 56], post. 


PART IV. PUT ead 3.— 
» (a). 


k. General rule.}—A patent must be tes 
for a thing invented, as well as new & 
useful; @ process which any skilful 
mechanic or chemist would suggest 
when required, or tho result of 
ade tae nar a a selection & 89 

of materials, is noinvention. 122 ili. 
~—He ALLAN REED (1888), 14 a. 


—-, }— 





Q. L. R. 126.—CAN, 
Question of fact.}—Smyrni v. 
Sea oEs (1862), 11 C. P. 458.— 


122 ii. KEMP ¢. 
Co. (1902), 7 Exch. C. R. 
C. L. T. 89.—CAN, 


An invention is not 
capable of exact definition & is always 


PATENTS AND INVENTIONS. 


124. Improved process.|——-It would not be 
sufficient to destroy the patent to show, that 
learned persons in their studies had foreseen, or 
had found out this discovery, that is afterwards 
made public, or that a man in his private ware- 
house had by various experiments endeavoured 
to discover it & failed, & had given it up. But if 
. . . the thing which is now sought to be protected 
by the patent has been used, & for a considerable 
period, & used so far to the benefit of the public 
as to be sold to any body that thought proper to 
purchase it of those who made it, then it becomes 
a material question, whether such mode of uscr 
is not in your judgment a public using of the 
article, of the process, or of the invention, before 
the letters patent were granted (TINDAL, C.J.).— 
Gipson v. BRAND (1841), 1 Web. Pat. Cas. 627. 

125. New material to produce known article.|— 
Pitf. obtained a patent for the use of animal fibre, 
by preference Russian wool, or wool of a coarse 
texture, in the manufacture of artificial hair to 
be made up as ladies’ headdresses, & for up- 
holstery, & other like purposes. Upon bill filed 
to restrain an infringement of the patent :—Held : 
the specification was too extensive ; even the use 
of a new material to produce a known aarticle 
could not be the subject of a patent unless some 
invention & ingenuity were displayed in the 
adaptation ; in this case a prior use of wool for the 
same purpose was proved by the evidence, & the 
bill must be dismissed with costs.—RUSHTON v. 
CRAWLEY (1870), . R. 10 Iq. 522. 


Annotations :-—Refd. Rollins v. Hinks (1872), L. R. 13 Eq. 
355 ; Moore Filter Co. v. Great Boulder Proprictary Gold 
Mines (1921), 38 R. P. CG. 2°. 

126. New use of known product.] — Re A. F.’s 

APPLICATION (1913), 31 R. P. C. 58. 

Anncichon >—Refd. Rte D. A. & K.’s Appin. (1925), 43 RP. C. 


127. Alleged invention nothing more than 
fundamental principle.|—-A patent was granted for 
‘‘ Improvement in clocks, tell-tales, alarums & 
the like.’ The first claim was as follows. ‘‘ In 
a gravity clock having the driving pinion of the 
clockwork engaging a vertical rack down which 
the clock in working falls, the addition of a weight 
to the clock, the clock together with the weight 
being so balanced & guided that practically the 
entire weight of the clock & supplementary weight 
act at the point of contact of the pinion on the 
vertical rack substantially as described.””? A 
further patent for ‘‘ Improvements relating to 
clocks ’’ was applied for by the same inventor after 
the complete specification of the first patent had 
been lodged, but before it had been accepted. The 
first claim of the second patent was as follows: 
“Ina gravity clock of the kind claimed in specifica- 
tion of letters Patent No. 23,149 of 1910 arranging 
or disposing the additional weight, or providing 
means, so that the centre of gravity of the 
additional weight & clock is substantially in the 
same plane as the driving pinion for the clockwork 
mechanism & the vertical rack substantially as 
hereinbefore described.’’ In an action for infringe- 
ment of both patents defts. alleged (inter alia) 
want of novelty, utility & subject-matter :—Held: 
infringement being admitted & proved, as regards 
the first patent (a) the suggestion to add such 


a question of fact.—WRiant & CORSON 
”. BRAKE SERVICE, LTD., [1925] Exch. 
C. lt. 127.—CAN. 

1, Solution of problem hitherto thought 
insoluble.}——-The Comr. of Patents 
should not refuse to accept an applica- 
tion & specification in respect of an 
alleged invention that is said to solve 
a problem which hitherto has been 
thought to be insoluble, 


CHOWN & 
306; 22 


merely 
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additional weight as might be necessary to the 
clock was nothing more than a recognition & 
statement of the most fundamental principle or 
axiom in the designing of any clock; (b) the 
alleged element of invention consisting in the 
direction so to balance & guide the clock that the 
total weight should act at the point of contact 
of the pinion on the rack was only recognising & 
insisting on an obvious addition of efficiency 
familiar to any clock designer with ordinary 
mechanical knowledge & experience ; (c) the alleged 
element of invention consisting in the balancing & 
guiding by means of a column other than & 
additional to that containing the rack was quite 
insufficient for the purpose & produced no 
appreciable advantage so far as time-keeping was 
concerned; & as regards the second patent, 
(d) the legal result of the patent having been applied 
for after the date of the lodging of the complete 
specification of the first patent) but before its 
acceptance was the same as if such complete 
specification had been accepted before the date of 
application for the second patent ; (ce) the alleged 
element of invention consisting in bringing the 
centre of gravity of the weighted clock into the 
plane of the rack & driving pinions was merely 
a correction of an obvious defect in the machine 
described in the first specification & could not be 
considered an invention; & both patents were 
invalid for want of subject-matter.—BLOXHAM v. 
Kre-Less Clock Co. (1922), 39 R. P. C. 195. 

128. Alleged invention merely matter of design.] 
—SAFVEANS AKTIE Bo.aaG v. ForD Moror Co. 
(ENGLAND), Lin. (1926), 44 R. P. C. 49. 





(6) Matter for Considcration. 


129. Mode of invention—Accident or design.|— 
LIARDET v. JOHNSON (1778), 1 Web. Pat. Cas. 53 ; 
1 Carp. Pat. Cas. 35; Bull. N. P. 76b3 subse- 
quent proceedings (1780), 1 Y. & C. Ch. Cas. 527, n. 
Annotations :—Mentd. Harmar v. Playno (1809), 11 Last, 

101; Lowis v. Marling (1829), 8 lL. J. O. 5S. K. B. 46; 

Morgan v. Seaward (1836), 1 Web. Pat. Cas. 170. 


td 











130. .|—CRANE v. PRICE, No. 315, 
post. 
131. .|—An invention is none the 








less an invention because it required but small 
inventive powers to enable him to do it (Bram- 
WELL, J..J.)—HAywarp v. HAMILTON (1881), 
Griftin’s Patent Cases (1884-1886), 115, C. A. 
Annotations :—Distd. Blakey v. Latham (1889), 5 T. L. R. 
301. Consd. Williams v. Nye (1890), 7 R. P. C. 62; Gadd 
& Mason v. Manchester Corpn. (1892), 67 L. T. 569. 
Refd. Reynolds v. Amos (1886), Griffin’s Patent Cases 
(1884-1886) 201; Thomson v. American Braided Wire 
Co. (1889), 6 R. P. C. 518; Pirrie ». York Street Flax 
Spinn Co. (1894), 11 R. P. C. 431; Hill v. Thomas 
(1907), 24 R. P. C. 415. 
132. Degree of labour & amount of expense 
involved.|—-CRANE v. PRIcE, No. 315, post. 
_ 183. Commercial utility.]—— If, within a short 
time of the first manufacture & sale of an article 
of commerce, protected by letters patent, such 
article commands a ready & extensive market, 
that fuct, which is proof of utility, must also be 
accepted as evidence—not conclusive, but cogent 





because the alleged invention is vory 
similar to a contrivance intended to 
effect the same object which was 
patented in the Commonwealth many 
years ago.—CALDWELL v. PATENTS 
Comer, (1916), 22 C. L. R. 187.—AUS. 


m. Must, bc more than mere use of 
known device.}—Where a proccss was 
not a mere use of known devices with- 
out any inventive exertion of the mind: 
—Held: a patent ought not to be 1 
gtanted.— HENRY BrrRRy & Co., PRo- 


PERTY, 
Cc. L. R. 132; 


N.S. 449.—CAN, 
38 ii 





LTp. v. PoTTER (1924), 
31 Argus L. R. 


PART IV. onal ascarid 3.— 


183i. Commercial utility. }—AMERI- 
OAN ARCH Co, v. CANUCK SUPPLY CoO., 
Lrp., (1924) 3 D. L. R. 567; 30 R. L. 


; .}—Where a patent has 
been adopted & imitated by other 
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—of novelty.— EHRLICH v. IHLEE (1888), 4 T. L. R. 

3837; 5 R. P. C. 198; affd., 5 R. P. C. 487, C. A. 

Annotations :—Refd. Gadd v. Manchester Corpn. ) 
67 L. T. 569; Cassel Gold xine o. v. Cyanide Gold 
Recovery Syndicate (1895), 11 'T. L. R. 345; Shrewsbury 
& Talbot S. T. Cab Co. v. Sterckx (1895), 12 T. L. KR. 122; 
Pneumatic Tyre Co. v. Leicester Pneumatic Tyre & 
Automatic Valve Co. (1899), 16 R. P. C. 50, 531. 
134 .|— LONGBOoTTOM v. SHAW (1891), 8 


R. P. 0. 333, H. L 
Annotation :—Mentd. Mandleberg v. Morley (1895), 64 











L. J. Ch. 245. 

135. ——-.j—RIEKMANN v. TERRY, No. 372, 
post. 

136. .|— THERMOS, LTD. v. IsoLA, Lrp., 


No. 377, post. 

137. Existence of long unsatisfied demand.| — 
Where there has been for some time a long un- 
satisfied demand, & then suddenly an article 
springs into existence & satisfies it, the length of 
time during which the demand has remained 
uncomplied with is matter from which it may be 
inferred that it is ingenuity alone which has 
enabled the inventor to surmount that obstacle 
which otherwise would seem, from the mere 
existence of the long unsatisfied demand, to have 
existed somewhere or in some shape. But it 
may be that the demand itself is quite new, & 
that the novelty of the demand has produced 
immediately, & without any operation of ingenuity, 
an obvious article to satisfy it.—GoOsNELL v. BisHorp 
(1888), 4 T. L. R. 397; 5K. P.C. 151, C. A. 
Annotations :—Consd. Auster v. Perfecta Motor Equipments 


(1924), 41 R. P. C. 482. Refd. British Thomson-Houston 
Co. v. Charlesworth, Peebles (1924), 41 KR. P. C. 241, 


138. -|— TayYyLor & Scorr v. ANNAND 
& NORTHERN PrEsS & ENGINEERING Co., Lrp. 
(1900), 18 R. P. C. 53, H. L. 

Annotations :—Consd._ Benton & Stone v. Denston (1925), 
42 R. P.O. 284. Refd. Van Berkel v. Simpson (1906), 
24h. PLC. 117. 

139. ——-.]—A patent was granted to B. for 
improvements relating to the extraction of dust 
from carpets, etc. The owners of the patent 
brought an action for infringement against the 
S. co., the I. co. & J. S. who was the secretary 
& manager of, &, as plitfs. alleged, a shareholder 
in the S. co. Defts. denied infringement & set 
up the invalidity of the patent. In the course of 
the trial the action was dismissed against the 
L. co. with costs :—Held: according to the true 
construction of the specification the patent was 
for an instrument to carry out a particular process, 
& was valid; & the S. co. had infringed, & an 
injunction was granted against them ; but no case 
had been made out against J. S., & the action was 
dismissed as against him with costs. 

Although utility & novelty are two distinct 
things, still the fact of utility, when it takes the 
shape of a sudden & great success for a newly 
produced article, is some evidence of the novelty 
of the means or process by which that so useful 
article was produced. If it had not required 
invention of a sort, it might be well said that the 
world would long before have discovered what 
it then found it wanted so much (FARWELL, J.).— 
BRITISH VACUUM CLEANER Co., Lip. v. SUCTION 
CLEANERS, Lrp. (1904), 21 R. P. C. 308. 





makers because it remedies certain 
defects in the previously existing cup- 
headed & other roofing-nails, which 
defects have been recognised as 
oxisting for some considerable time, & 
have not been overcome by other 
makers, these facts are sufficient to 
show that there has been on the part 
of the patentee such an exercise of the 
inventive faculty as justifies the grant 
of a patent.— STOKES v. DAVENPORT & 
SON (1893), 11 N. Z. L. R, 321.—N.Z. 


NN 2 
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Sect. 1,—What constitutes subject-matter: Sub-sect. 
8, C. (b)s_sub-sect. 4, A.} 


140. .|—That invention was required 
appears from this, that, although there was a 
demand for a machine such as pltfs.’, & attempts 
had been made to produce one, no person prior 
to the production of pltfs.’ machine had been 
thoroughly successful in those attempts (ROMER, 
ad a v. BATTERSBY (1904), 21 R. P. CO. 
‘Annotations :—Retd. British United Shoe Machinery Co. ». 

aout peo (1904), 22 R. P. C. 175; Gammons »v. Singer 

Manufacturing Co. (1905), 22 R. P. C. 452. 

141. .|—A_ patent was granted for 

improvements in or relating to safety devices 
or lifeguards for motor vehicles.’ One. of the 
claims was for ‘‘ a guard for a motor vehicle con- 
sisting of a frame or the like carried along the side 
of the vehicle & crossing the path of the rear 
wheels at a slight inclination, substantially as & 
for the purpose described.”’ At the trial of an 
action for infringement of the patent, the only 
defences raised were want of novelty & of subject- 
matter :—Held: the evidence did not establish 
a want long unsatisfied & the patent was invalid 
for want of’ subject-matter.—BONNARD v. LONDON 
staat aa OmniBsus Co., Lrp. (1920), 38 R. P. C. 
Anndation :—Consd. Bowen v. Pearson (1924), 42 R. P. C. 


142. .|}—A patent was granted for 
‘‘improvements in or relating to the wind or 
weather screens of motor cars & other vehicles.” 
Claim 1 of the specification as amended, was as 
follows: ‘‘ In wind screens for the back seats of 
side entrance motor & other vehicles the employ- 
ment of screen mountings or supports, comprising 
pairs of jointed & inwardly-folding arms arranged 
to extend & collapse or fold in a horizontal plane 
& which admit of the adjustment or transposition 
of the screen & its supports by an occupant of the 
seat, protected by said screen, substantially as 
herein described.’’ Claim 3 was for the use of lock- 
action joints in connecting the screen to its 
supports. In an action for infringement, pltfs. 
alleged (inter alia) that the patent had been held 
valid in a prior action. Defts. admitted infringe- 
ment of claims 1, 5 & 6, but denied infringement of 
claim 3, & alleged (inter alia) that the patent was 
invalid for want of subject-matter, & that the 
alleged invention claimed was a mere selection 
among possible alternatives, & a selection made 
for the first time on the amendment of the specifica- 
tion. They also alleged that the grantee was not 
the true & first inventor, & that the alleged 
invention had been made by a workman employed 
by the grantce :—Zleld: pltfs.’ device was useful, 
& had satisfied a long-standing demand; it 
required some ingenuity for its production; the 
grantee had not made a mere selection among 
possible alternatives; the defence of want of 
subject-matter failed ; that claims 1,5 & 6 were 
valid; that claim 3 had not been infringed; & 
that the grantee was the true & first inventor.— 
AUSTER, LTD. v. PERFECTA MOTOR EQUIPMENTS, 
Lrp. (1924), 41 R. P. C. 482. 

143. Smallness or simplicity of invention—No 
bar to patent right.]—A claim for a patent for 
improvements in the mode of doing something by 
a known process, is sufficient to entitle claimant 


,_ 143 i Smallness or simplicity ofinven- Gr. 381.—CAN, 
tion—No bar to patent right. }—SMITH v. 
BALL (1861), 21 U. C. R. 122.—CAN, 14 


143 ii. .}—The simplicity 
of an invention is no reason why a 
patent therefor should not be pro- 
tected.—-POWELL v. BEGLEY (1867), 13 




















148 iv. 
SCOT. 





3 iii. —— : 
ABELL (1869), 15 Gr. 532.—CAN. 


TRAMS, LTD. (1897), 14 R. P. C. 735.— 


PATENTS AND INVENTIONS. 


to a patent for his improvements, when applied 
either to the process as known at the time of the 
claim, or to the same process altered & improved 
by discoveries not known at the time of the claim, 
so long as it remains identical with regard to 
improvements claimed, & their application. 

The jury found that “ the sending of signals to 
intermediate stations’? was a new invention of 
the patentees & had been adopted by defts. There 
was a distinct claim in the specification for this 
improvement, & the method of carrying it into 
effect was pointed out:—Held: this was the 

roper subject of a patent; & the idea & method 
being obvious & simple did not make any difference. 
—ELEcCTRIC TELEGRAPH Co. v. BRETT (1851), 10 
C. B. 838; 20L. J.C. P.123; 17L. T. 0.8. 107; 
15 Jur. 579; 138 BE. R. 331. 
Annotation :-—Refd. Unwin v. Heath (1855), 5 H. L. Cas, 505. 




















144, .]}—RIEKMANN v. THIERRY, No. 
372, post. 

145. ——.]— PARKER & Smit v. SATCH- 
WELL & Co., LTpD., No. 304, post. 

146. ———.| HAYWARD v. HAMILTON, No. 
131, ante. 

147. .]—Pltfs. were the registered pro- 


prietors of letters patent granted for an invention 
of ‘“‘ improvements in tin openers,”’ relating to tin 
openers of the kind in which a toothed member 
rotates round the side of the tin & drags with it 
a cutter operating on the top of the tin; & the 
invention provided for a laterally extcuding part 
associated with the toothed member, adapted to 
project over the edge of the tin & to rest on the 
top thereof. In an action for infringement of the 
patent deft. alleged that the patent was invalid 
on the grounds of anticipation, want of subject- 
matter, want of utility & insufficiency, & at 
the trial relied particularly on a specification of 8S. 
as an anticipation: Held: of the two alleged 
anticipations, one specification did not contain 
any similarity to pltfs.’ invention, & S. was a 
mere paper anticipation, it contained no suggestion 
that it was desirable to have a laterally extending 
portion at or near the toothed wheel for the purpose 
described in pltfs.’ specification, there was no 
evidence that it had ever been used, it would not 
perform the functions of pltfs.’ invention, the knife 
was fixed in an entirely different manner from that 
shown by pltfs.’ specification ; the invention was 
useful ; the description & claims in the specifica- 
tion were plain & free from ambiguity; the 
invention was not obvious, & a patent for an 
invention, however simple, if it was not obvious 
& not a mere workshop improvement on a well 
known tool, should be supported; & the defts. 
had infringed.—Grust1 PATENTS & ENGINEERING 
Works, Lip. v. REES (1923), 40 R. P. C. 206. 
Annotation :-—Distd. Shaw v. Burnet (1924), 41 R. P. C. 432, 
148. Absence of mechanical difficulty.]|—-PLACE 
v. BLACKBURN Loom & WEAVING MACHINERY 
MAKING Co., Lrp. (1912), 29 R. P. C. 587. 
Novelty.]—Scee Sect. 2, post. 


SUB-SECT. 4.—DISCOVERY AND APPLICATION 
or PRINCIPLES. 


A. In General. 


149. General rule—Discovery of principle not 
patentable.|—-Patent for ‘“‘a new or improved 


PART IV. SECT. 1, SUB-SECT. 4.—A. 

149i. General rule — Discov of 
principle not pect e Tot nere s no 
presumption law in favour of the 
validity of a patent; & a patent for a 
principle & not a process is void.— 

ALLAN & REED (1888), 14 Q. L. R. 
126.—CAN. 


}—SUMMERS ¥. 


WHITE v. BER- 


Part IV.—SuBsEcT-MatrTeR oF PATENT. 


method of drying & preparing malt.’’ In the 
specification it was stated, that the invention 
consisted in exposing malt previously made to a 


very high degree of heat: but it did not describe 
any new machine invented for that se; nor 
the state, whether moist or dry, in which the malt 


was originally to be taken for the purpose of being 
subjected to the process; nor the utmost degree 
of heat which might be safely used ; nor the length 
of time to be employed; nor the exact criterion 
by which it might be known when the process was 
accomplished :—Held: (1) the patent was void ; 
the specification was not sufficiently precise; & 
the patent appeared to be for a different thing 
from that mentioned in the specification ; -(2) as 
the word malt was here not to be taken in its usual 
sense, viz. of an article used in the brewing, but 
only in the colouring of beer, in the patent here 
it was necessary to have stated the purpose to 
which the prepared malt was to be applied, & to 
have said that it was obtained for a new method 
of drying & preparing malt to be used in the 
colouring of beer. 

(3) Qu.: whether a patent can be good if 
obtained for a mere process to be carried on by 
known implements or elements acting upon known 
substances; inasmuch as the word ‘“ manu- 
facture,”’ in Statute of Monopolies, 1623 (c. 3), seems 
rather to be confined either to some new article 
or to some new instrument, or part of an instru- 
ment, to be used in making an article previously 
well known, & at all events no merely philosophical 
or abstract principle can answer to that word, 
or be the subject of a patent. 

The word ‘‘ manufactures’’ has been generally 
understood to denote cither a thing made, which 
is useful for its own sake, & vendible as such, as 
a medicine, a stove, a telescope, & many others 
(ABBoTT, C.J.).—R. v. WHEELER (1819), 2 B. & 
Ald. 345 ; 1 Carp. Pat. Cas. 394; 106 EB. lt. 392. 
Annotations :—As.to (1) Apld. Morgan v. Scaward (1836), 

1 Web. Pat. Cas. 170. Distd. Neilson v. Harford (1841), 

8 M. & W. 806. Consd. Cook v. Pearco (1844), 8 Q. B. 

1054. Apld. Stevens v. Keating (1848), 2 Kxch. 772. 

As to (3) Apld. Crane v. Price (1842), 4 Man. & G. 580; 

Gibson v. Brand (1842), 4 Man. & G. 179; Harwood v. 

G.N. Ry. (1860), 2B. & 8. 194. Refd. Murray v. Clayton 

(1872), 20 W. R. 649. 

150. —— -|—(1) Novelty is the price paid 
to the public by a patentee for his monopoly. 
If the invention has been previously in use, the 
patent is void, although the patentee was not aware 
of such prior use. 

(2) A patent cannot be granted for a principle.— 
GITTINS v. SyMES (1854), Macr. 300. 

151. -]|—(1) Where there is a principle 
first applied in a machine capable of carrying it 
into effect, the ct. looks more narrowly at those 
who carry out the same principle, & say they do 
it by a different mode, & look to see whether, in 
effect, although the mode is not exactly the same, 
it is only a colourable difference (CoTron, L.J.). 

(2) A patent for a principle in one sense of the 
word cannot of course be taken out. Patents, 
instead of being beneficial to the public & beneficial 
to the patentees, would be intolerable nuisances 
if a man could patent a principle & exclude 
everybody from attaining the same end when they 
seize the idea which has actuated him (LINDLEY, 
L.J.).—AUTOMATIC WEIGHING MACHINE Co. v. 
ae eal (1889), 5 T. L. R. 859; 6 R. P. C. 297, 











Annotations :—As to (2) Consd. Ticket Punch Register Co. 
v. Colley’s Patent (1895), 12 R. P. C. 171; Pneumatic 
Tyre Co. Dunlop Pneumatic La Co. v. Tubeless 
Pneumatic Tyre & Capon Heaton (1898), 14 T. L. R. 341. 
Generatly, Refd. nsou & Arundel v. Pyman, Samo 

v. Same (1926), 43 RK. P. C. 291. 


152. i—In 1893 letters patent were 
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granted to M. for “ improvements in the method 
of iets a. aed explosive mixture in hydrocarbon 
engines.’”” The specification claimed ‘‘ the method 
of producing the explosive mixture in hydro- 
carbon engines, consisting. in sucking liquid 
hydrocarbon by the air sucked by the working 
piston, substantially as described’; & ‘‘ the 
method of producing the explosive mixture in 
hydrocarbon-engines, consisting in sucking liquid 
hydrocarbon out of a nozzle.’? The owners of the 
patent having brought an action for infringement, 
deft. denied infringement & alleged the invalidity 
of the patent on the grounds of want of novelty, 
want of utility, want of subject-matter. Pitfs. 
contended that the claim was substantially for the 
use of the apparatus described :—Held: the claim 
was for a method & not for a machine, & the 
references to the drawings were for the purpose of 
illustration only & not by way of restriction ; 
unless the patent was for a method defined & 
illustrated by reference to any nozzle, etc., it was 
bad for want of subject-matter.—BRITISH MOTOR 





TRACTION Co., Lrp. v. FRISWELL (1901), 18 
R. P. C. 497. 
153. ——— Unless coupled with discovery 


of mode of putting principle into practice.|— 

BOULTON v. Butt (1795), 2 Hy. Bl. 463; 1 Carp. 

Pat. Cas. 117; 126 BH. R. 651. 

Annotations :-—Apld. Neilson v. Harford (1841), 1 Web. Pat. 
Cas. 331. Consd. Gibson v. Brand (1842), 4 Man. & G. 
179; Pirrie v. York Street Flux Spinning Co. (1894), 11 
R. P. C. 429. Refd. Oxford & Cambridge Universities v. 
Richardson (1802), 6 Ves. 689; Jupe v. Pratt (1836), 
1 Web. Pat. Cas. 144; Cook v. Poarce (1843), 8 Q. B. 
1044; Edison & Swan United Electric Light Co. v. 
Holland (1889), 5 T. L. R. 294. Mentd. Harmer v. Plane 
aot) oe Ves. 130; Brown v. Annandale (1842), 8 Cl. 

n. ; 


154. ———.|—A patent was granted 
by the Crown for fourteen years to A. for his 
‘* method of lessening the consumption of steam 
& fuel in fire engines’’; the specification stated 
that the ** method consisted of the following 
principles’? (describing the mode in which those 
principles were applied to the purposes of the 
invention); afterwards an Act of Parliament was 
passed to extend the patentee’s term, the title of 
which was An Act for Vesting the Sole Property, 








| etc. ‘* of certain Steam Engines calicd Fire Engines, 


of his Invention,’’ ctc.; & after reciting that the 
patent was ‘“‘ for making & vending certain engines 
by him invented for lessening the consumption 
of steam & fuel in fire engines,”’ etc., it granted him 
the sole right of ‘‘ making & selling the said 
engines”? :—Hfeld: (1) the invention was the 
subject of a patent, &, the patentee having in his 
specification described his invention, the patentee’s 
pene under the patent & Act of Parliament was 
valid. 

(2) I am inclined ... to think that a patent 
cannot be granted for a mere principle; but I 
think that, although in words the privilege 
granted is to exercise a method of making or doing 
anything, yet if that thing is to be made or done 
by a manufacture, & the mode of making that 
manufacture is described, it then becomes in 
effect . . . not a patent for a mere principle, but 
for a manufacture for the thing so made, & not 
merely for the principle upon which it is made 
(GROSE, J.). 

This is not a patent for a mere principle, but for 
the working & making of a new manufacture 
within the words & meaning of the statute [Statute 
of Monopolies, 1623 (c. 3)] (GROSsE, J.).—HOoRN- 
BLOWER v. BOULTON (1799), 8 Term Rep. 95; 
Dav. Pat. Cas. 221; 1 Carp. Pat. Cas. 156; 101 
E.R. 1285 


Annotation :——s to (2) Apld. R. v. Wheeler (1819), 2 B. & 
Ald, 345. 
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Sect. 1.—What constitutes subject-matter: Sub-sect. 
4,A. & B. (a).] 











155. ——-- ——.]—-MINTER v. WELLS, No. 
42, ante. 
156. J—JUPE v. PRATT (1837), 





Goodeve’s Patent Cases, 274; 1 Web. Pat. Cas. 145. 


Annotations :-—Apld. Badische Anilin und Soda Fabrik v. 
Levinstein (1883), 24 Ch. D. 156. Consd. Kdison & Swan 
United Electric Light Co. ve. Holland (1888), 4 T. lL. R. 
686. Apld. Chamberlain & Hookham v. Bradford Corpn. 
(1903), BO R. P. ©, 673. Consd. British United Shoe 
Machinery Co. ¥. Collier (1908), 25 T. L. R. 74. Apld. 
Moore Filter Co. v. Great Boulder Proprietary Gold 
Mines (1921), 38 I. P. C. 239. Refd. Easterbrook v. 
G. W. Ry. (1886), Griffin’s Patent Cases (1887), 81; 
Automatic Weighing Machine Co. v. Knight (1889), 6 
rR. P. CG. 297; Pneumatic Tyre Co. & Dunlop Pneu- 
matic Tyre Co. v. Tubeless Pneumatic Tyre & Capon 
Heaton (1898), 14 T. L. R. 341. 

















157. ——- —-—.]—-NEILSON v. HARFORD, 
No. 83, ante. 

158. —— —— ——.]— WALTON v. BATEMAN, 
No. 64, ante. 

159. al (1) A. obtained a 


patent for an improvement in packing hydraulic 

& other machines, by means of a lining of soft 

metal, & thereby of rendering certain parts of such 

machines air & fluid tight. B. afterwards dis- 
covered that soft metal had the property of 
diminishing friction, & of preventing the evolution 
of heat when applied to the surfaces in contact 
of machines in rapid motion & subject to pressure, 

& he embodied the application of that discovery to 

machines in a patent :—Held: the application of 

the soft metal by B. differed essentially from that 
of A.; & B.’s patent was new. 

I think the discovery of the person under whom 
pltf. [A.] claims, is not merely a discovery of a 
new principle, but of a new principle embodied in 
a new machine. Then that being so, if pltf. 
[A.] claims a patent for that new principle 
embodied in a new machine... that patent is 
perfectly good (PARKE, B.). 

(2) Had it not been for the title of this patent, 
by which pltf. [A.] appears to me to confine his 
invention to bearings, there would be strong 
reason to contend that he applied it also to cases 
in which rods or bars were to slide. But, reading 
it in conjunction with the title, I think pltf.’s 
[A.] patent does not extend so far, & consequently 
that it is not void upon that ground (PARKE, B.).— 
NEWTON v. VAUCHER (1852), 6 Exch. 859; 21 
L. J. Ex. 805; 155 B. R. 794. 

Annotation :—As to (1) Refd. Maxim-Nordenfelt Guns & 
Ammunition Co. & Hiram Stevens Maxim v. Anderson 
(1897), 13 T. L. R. 262. 

160. —~-— -|—A patent cannot be 
granted for a principle ; to be patented it must be 
embodied in some machine or manufacture which 
is the only subject of a patent.—CrossLEey v. 
POTTER (1853), Macr. 240. 











161. ———.] — CANNINGTON v. 
NuTTALL, No. 320, post. 
162. ---——.]—-(1) The discoverer of 








a new principle or idea as regards any art or 
manufacture who shows a mode of carrying it 
into practice, as by a machine, may patent the 
combination of principle & mode, although the 
idea or the machine would not alone be the proper 
subject of a patent. 

(2) Although it is primd facie evidence of want 
of utility that the patentee does not make & vend 
his machine, evidence of non-user & non-sale is 
not sufficient to prove want of utility if immediately 
afterwards the patentee has improved upon his 
machine & made & vended the improved machine. 
_ (3) Where want of novelty in a patented 
invention is set up, & the alleged anticipation is 
in writing alone, e.g., the specification of another 
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person’s prior patent, no existence of a prior 
machine being shown, the interpretation of the 
prior writing is for the ct., & it is not sufficient to 
establish want of novelty to show that, if a machine 
had been made by a person who had read that 
writing & such machine had been used, something 
in it would by user have been an anticipation ; but 
it must be shown that a person conversant with 
such matters would, on reading the writing, find 
in such writing alone a reasonably clear description 
of the impeached invention. 

(4) There should be a benevolent interpretation 
of specifications. What does that mean? I 
think, as I have explained elsewhere, it means 
this : when the judges are convinced that there is a 
genuine, great, & important invention, which, as in 
some cases, one might almost say, produces a revolu- 
tion in a given art or manufacture, the judges are 
not to be astute to find defects in the specifications ; 
but, on the contrary, if it is possible, consistently 
with the ordinary rules of construction, to put such 
a construction on the patent as will support it. 
They are to prefer that construction to another 
which might possibly commend itself to their 
minds if the patent was of little worth & of very 
little importance. That has been carried out over 
& over again, not only by the Lord Chancellor on 
appeal, but by the House of Lords. There is, if 
J may say so, & 1 think there ought to be, a bias, 
as between two different constructions, in favour 
of the real improvement & genuine invention, to 
adopt that construction which supports an 
invention. Beyond that I think the rme ought 
not to go; but that. is what I understand is the 
meaning of ‘‘a benevolent construction” (JESSEL, 
M.R.).—OTTo v. Linrorn (1882), 46 L. T. 35; 
Goodeve’s Patent Cases, 343, C. A. 

Annotations :-—As to (1) Consd. Pirrie v. York Street Flax 
Spinning Co. (1894), 11 R. P. C. 429. as to (3) Apid. 
Killington v. Clark, Kunnett (1887), 58 lL. T. 40; Gadd & 
Mason v. Manchoster Corpn. (1892), 67 L. T. 569; Cassel 
Gold Extracting Co. v. Cyanide Gold Recovery Syndicate 
(1895), 11 T. L. R. 345; Shrewsbury & Talbot 8. T Cab. 
Co. v. Steorckx (1895), 12 T. L. RR. 122; He Lewis & 
Stirckleis Patent (1896), 14 Rh. P. C. 24; Taylor & Scott 
v. Annand & Northern Press & Engineering Co. (1899), 
16 Rh. P. C. 547; Metropolitan Vickers Electrical Co. ». 
British Thomson-Houston Co. (1925), 43 KR. RP. C. 76. 
«is to (4) Consd. Thomson v. American Braided Wire Co. 
(1889), 5 R. P. C. 113. Apld. True & Variable Klectrio 
amp Syndicate v. Bryant ‘Trading Syndicate (1908), 
25 K.P. C. 461. Generally, Mentd. Otto v. Steel, Otto v. 
Sterne (1886), Griffin’s Patent Causes (1887), 179. 

163. - .]—In an action to restrain 
the infringement of a patent for producing colour- 
ing matters for dyeing & printing by means of a 
chemical process, described in the spccification. 
As to validity :—Held: a man cannot have a 
patent for a principle alone, but may have one for 
a principle coupled with a process by which the 
principle may be carried into effect; he can only 
claim to wash out his process by means of materials 
known at the date of the patent ; he cannot claim 
the use of materials discovered subsequently, 
& his specification will be construed with regard to 
this consideration.— BADISCHE ANILIN UND SODA 
FABRIK v, LEVINSTEIN (1883), 24 Ch. D. 156; 52 
L. J. Ch. 704; 48 L. T. 822; 31 W. R. 9133; on 
appeal (1885), 29 Ch. D. 366, C. A.; (1887), 12 
App. Cas. 710, LI. L. 

Annotations :—Refd. Easterbrook v. G. W. Ry. (1885), 2 
R. P. C. 201; Haslam Foundry & Engineoring Co. v. 
Hall (1887), 4 T. L. R. 154; Kurtz v. Spence (1887), 58 
L. T. 438; Cole v. Saqui & Lawrence (1888), 40 Ch. D. 

132; Edison & Swan United Klectric Light Co. v. Holland 

(1889), 5 I. L. R. 294 ; Vickers v. Siddell (1890), 7 RK. P. C, 

292; Lane Fox v. Kensington & Knightsbridge Electric 

Lighting Co., [1892] 3 Ch. 424; Atkins & Applegarth v, 

Castner-Kollner Alkali Co. (1901), 18 R. P. C. 281; Osram 

Lamp Worksv Pope’s Electric Lamp Co. (1917), 34 R. P.C. 

369. Mentd. Malan v. Young (1889), 6 T. L. R. 


38; He 
Martindale, [1894] 3 Ch. 193,; Scott v. Scott, [1913] 
A. C, 417. 











Part IV.—Sussect-MAtTTeR OF PATENT. 





164. —— ——.]—MOvUCHEL v. COIGNET, 
No. 121, anle. 
165. ——— -.|—The mere statement 








that a claim is to a method of test or observation 
is not decisive, provided that the method claimed 
necessitates the use of novel combinations or 
constructions of apparatus, & that the tests or 
observations can be regarded as applicable in 
guiding & controlling manufacturing processes ; 
but, In cases where there is no novel combination 
or construction of apparatus, a mere claim to a 
method for using a known combination or 
apparatus for a purpose which is not in itsclf 
a manufacturing process is not properly patentable. 
—Ie W. L.’8 APPLICATION (1924), 41 R. P. C. 617. 

166. What amounts to claim to a principle.]— 
NEILSON v. HARFORD, No. 83, ante. 


B. Process of Utilising Principle. 
(a) In General. 


167. General rule — Patentable.]-— Hatt vv. 
Boot (1822), 1 Web. Pat. Cas. 100. 
Annotations :—Refd. Losh v. Hague (1838), 1 Web. Pat. Cas. 








202; Crane v. Price (1842), 4 Man. & G. 580; Brook & 

Hirst v. Aston (1859), 5 Jur. N. S. 1025. 

168. -}—LosH v. Ilacue, No. 16, 
ante. 

169. ——- ——-.]—-CRANE v. Price, No. 315, 
post. 

170. -]}—Whcere two specifications, or 








different dates, relating to the same external 
objects, contain terms of art, though the ex- 
pressions used in both are identical, their con- 
struction cannot be declared to be the same 
without the meaning & use of the terms of art 
employed therein being first ascertained by 
evidence, & being shown to be the same at the 
date of both the specifications. 

An antecedent specification declaring a principle, 
but not disclosing a practical mode of obtaining a 
result, is not to be held to be an anticipation 
of a subsequent specification relating to the same 
matter which does disclose a practicable mode of 
producing the result. If the latter specification 
alone supplies that practicable mode, it forms the 
groundwork for a valid patent. 

T). in 1804 took out a patent for making “ a new 
article of trade, which I denominate Albion Metal, 
& which I apply ”’ to various purposes, such as the 
facings of cisterns, coffin furniture, ‘“ & other 
things which are required to be made of a flexible,” 
ctc., substance. JD. stated in his specification the 
principle of his invention, & that he proposed to 
unite lead & tin by pressure, but he did not state 
the exact proportions of the two metals, nor give 
with precision the mode by which they were to be 
combined. Jt did not appear that the patent had 
been acted on. In 1849 B. took out a patent for 
‘‘ A new manufacture of capsules, & of a matcrial 
to be employed therein, & for other purposes.” 
The new material was to be composed of lead & 
tin combined. B. specified the proportions of the 
two metals, gave the details of the mode of working 
in order to combine them, & did not claim the 
production of the new material except according 
to the directions he had given for its production :-—— 
Held: (1) this was not a case in which the ct. 
looking at the two instruments, could determine 
the validity of the latter patent as a matter of 
construction only ; evidence must be resorted to ; 
(2) it was apparent that the carlier patent only 
stated a principle, & the latter patent, as it did 
not claim the seveey of the principle, but only 
& new mode of carrying 1b into effect, was valid.— 
Berts v, MENZIES (1862), 10 H. L. Cas. 117; 31 
L.J.Q B. 288; 7L. T. 110; 9 Jur. N. 8. 29; 
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11 W. R.1; 11 E. R. 970, H. L.3; revsg. (1860), 1 
HK. & E. 1020, Ex. Ch.; subsequent proceedings, 
1 New Rep. 87. 

Annotations :—As to (2) Apld. Plimpton v. Malcolmson 
(1876), 3 Ch. D. 531 ; Gadd & Mason v. Manchester Corpn. 
(1892), 67 L. T. 569; British Thomson-Houston Co. »v. 
Charlesworth, Peebles (1924), 41_R. P. C. 241. Refd. 
Neilson v, Botts (1871), L. R. 5 H. I. 1; Patterson v, 
Gaslight & Coke Co. (1877), 3 App. Cas. 239; Otto »v. 
Linford (1882), 46 L. T. 35; Harris v. Rothwell (1887), 35 
Ch. D. 416; Pneumatic Tyre Co. v. Leicester Pneumatic 
Tyre Co. & Automatic Valve Co. (1899), 16 R. P. ©. 50; 
Higginson & Arundel v. Pyman (1926), 43 R. P. C. 291. 
Generally, Refd. Newall v. Elliott & Glass (1861), 4 New 
Rep. 429; Saxby v. Gloucester Wagon Co. (1883), 
Griftin’s Patent Cases (1887), 54. Mentd. Betts. Clifford 
(1860), 1 John. & H. 74; Kennedy v. Broun (1863), 13 
©. B. N.S. 677; A.-G. v. Bradford Canal Proprietors 
(1866), L. Rt. 2 Eq. 71. 

-|—If, having a particular pur- 
pose in view, a person takes the general principles 
of mechanics, & applies one or other of them to a 
manufacture to which it has not before been 
applied, this is sufficient ground to warrant an 
application for a patent; assuming such manu- 
facture to be new, desirable, & of public utility.— 
DANGERFIELD v. JONES (1865), 18 L. T. 1423; on 
appeal, 14 W. R. 356, L. C. 

172 -}—This was an action for in- 
fringement of a patent for phonographs. A large 
number of claims were made by the specification, 
claim 1 being ‘‘ in a phonograph attaching both 
the recording point & the reproducing point to the 
same diaphragm, means being provided whereby 
either of the points may be brought into operative 
position on the surface of the phonogram.’’ Many 
of the claims were subsidiary. In a phonograph, 
at one stage, a single diaphragm was used with a 
single tool or point for recording & reproducing. 
Later, two diaphragms were used with separate 
recording & reproducing points, & a floating weight 
was applied to give the proper pressure to the 
reproducing point. The present patentce dis- 
covered that the floating weight might also be 
applied to the recording point & so allow the use 
of a single diaphragm with both the points on it. 
Defts. admitted the gencral utility of the invention 
& infringement, but they contended that the first 
claim was a claim for a principle & was too wide, 
& was not novel, & that certain of the subsidiary 
claims were invalid for want of subject-matter, 
utility, & novelty :—JIeld: (1) on the evidence 
the subsidiary claims were novel in their application 
to the phonograph & contributed to the general 
improvement of the machine, & they were valid ; 
(2) the first claim claimed a monopoly of every 
form of phonograph in which the two points were 
attached to one diaphragm so that cither point 
could be brought into opcration, it was not a 
claim for a principle, but for a particular arrange- 
ment, & was novel & valid. 

There remains the question whether the patent 
is invalidated by the first claim. That claim 
appears to mec to be on the face of it, a claim of 
monopoly for every form of phonograph in which 
the two styles are attached to one diaphragm, so 
that either style can be brought to bear on the 
cylinder. It is said that such a claim is a claim 
to monopolise a principle. I think not. It is a 
claim for a particular arrangement of essential 
parts of a machine, which arrangement has 
obvious advantages, but has never before been 
made practicable, & which has now been found 
practicable in a way disclosed by the specifica- 
tion (Wriaut, J.).—EDISON-BELL PHONOGRAPR 
Corpn., Lrp. v. SmirH (1894), 11 R. P. O. 148; 
affd.,10 T. L. R. 522, C0. A. 

Annotation :—Generally, Retd. Gold_Ore Treatment Co. of 
Western Australia v. Golden Horseshoe Kosta 


Golden Horseshoe Estates Co. ». Gold Ore Treatment Co. 
of Western Australia (1919), 36 R. P. C, 95. 
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Sect. 1.—What constitutes subject-matter: Sub-sect. 
4, B. (a), (b) & (¢).] _ 
173. —— ——.]—-RIeKMANN v. THIERRY, No. 


et eee JNo doubt the principle ot 

Bartlett’s invention existed also in resps.’ tyre, 

but that is not sufficient. I cannot admit that 

under our patent laws it is open to any one to 
appropriate a principle, though of course any 
particular application of a principle is entitled to 
legal protection (LORD HALSBURY, C.).—PNEU- 
MATIC TYRE Co., LTD. v. TUBELESS PNEUMATIC 
TyRE & CAPON HEATON, Lrp. (1898), 15 T. L. R. 
105, H. L. 

175. ——.]—BRITISH VACUUM CLEANER 
a Lrp. v. SUCTION CLEANERS, Lrp., No. 139, 
ante. 

As to ‘‘ manufacture ’’ signifying also ‘‘ pro- 
cess.”*]|—-See No. 90, ante. 











(b) New Principle. 

176. Ambit of patent—Protection against other 
modes of utilising principle.}] — JUPE v. PRATT 
(1837), Goodeve’s Patent Cases, 274; 1 Web. 
Pat. Cas. 145. 

Annotations :—Apld. Badische Anilin und Soda Fabrik v. 
Levinstein (1883), 24 Ch. D. 156. Consd. Automatic 
Weighing Machine Co. v. Knight (1889), 6 R. P. CG. 297. 
Dbtd. Nobel’s Explosives Co. » Anderson (1894), 11 

. P. CG. 519. pprvd. Chamberlain & Hookham v. 

Bradford Corpn. (1903), 20 R. P. C. 673. - Refd. Easter- 

brook ». G. W. Ry. (1886), Griflin’s Patent Cases (1884— 

1886) 81; Edison & Swan United HMicctric Light Co. v. 

Holland (1888), 4 T. L. R. 686; Pneumatic Tyre Co. & 

Dunlop Pneumatic Tyre Co. v. Tubeless Pneumatic Tyre 

& Capon Heaton (1898), 14 T. L. R. 341: British United 

Shoe Machinery Co. v. Collier (1908), 25 T. L. R. 74; 

Moore Filter Co. v. Great; Boulder Proprictary Gold 

Mines (1921), 38 R. B.C. 239. 

177. ——. -} — HouskvHILL CoaL & IRON 
Co. v. NEILSON, No. .13, ante. 

178. -|—BADISCHE ANILIN UND SODA 
FABRIK v. LEVINSTELN, No. 163, ante. 

179. .| -——- AUTOMATIC 
MACHINE Co. v. Knigut, No. 151, ante. 

180. -|—(1) According to the dictum 
of ALDERSON, B.. in Jupe v. Pratt, No. 176, ante, 
if a patentee has invented a new result & has 
described one method of obtaining that result, 
he may prevent anybody else from obtaining the 
same result by any other method. In my opinion 
that went much too far (Kay, L.J.). ; 

(2) You have a right to know & to take into 
consideration the state of circumstances existing 
gencrally at the time with regard to the subject- 
matter of the instrument, including, of course, the 
general knowledge with regard to that subject- 
matter. If the words of the instrument are doubt- 
ful the consideration of those circumstances may 
lead the ct. to give them one meaning rather than 
another (ESHER, M.R.).—NOBEL’s ExPLOSIVEs Co., 
Lrp. v. ANDERSON (1894), 10 T. L. R. 599; 11 
i - C. 519, C. A.; affd. (1895), 11 T. L. R. 266, 


Annotations :—As to (2) Refd. Moore Filter Co. v. Great 
Boulder Proprietary Gold Mines (1921), 38 R. P. C. 239. 
Generally, Refd. Marconi & Marconi’s Wireless Telegraph 
Co. v. British Radio-Telegraph & Telephone Co. (1911), 
27 T. L. R. 274; Osram Lamp Works v. Pope’s Electric 
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RTH v. 
CLoTHINna Co. (1 20 R. P. 0. 190 ese Carp 
183 an Ce 


-—— ——]}—(1) , 
fringement of a patent where it reat: the in. 
deft. has taken the “ substance ” of the jeu 
the question is to be decided with rete ation, 

. e to the 
existing state of knowledge of th j 

€ subject at 
the date of the patent & the operation of the 
machine in question, & not simply by reading the 
specification. 

(2) Where the merit of the invention consists 
in the principle which is embodied in it, a machine 
which carries the same principle into effect by 
different means may be an infringement, but 
where the merit lies in a new combination of known 
features, a machine which produces the same 
result with the omission of something which isa 
material element in the patented machine, not a 
mere detail, will not be held to be an infringement 
of the patent.—CONSOLIDATED CaR HEATING Co. 
v CAME, [1903] A. C. 509; 72 L. J. P.C. 110; 89 
L. T. 224; 19'T. L. R. 692; 20 R. P. C. 745, P. C. 

183, ———- ———.]—CHAMBERLAIN & Hooxuan, 
LTD. v. BRADFORD CoRPN., No. 120, ante. 

184. ——.]—S. Ltd., who were the pro- 
prietors of a patent granted to R. for ‘‘ Improve- 
ments in dumb-bells for physical culture exer- 
cises,’ brought an action for infringement of 
same & of another patent not relied on at the 
trial. The invention consisted in a dumb-bell 
formed in two parts, divided longitudinally, with 
springs between them. In the provisional specifi- 
tion the patentce expressly mentioned com- 
pressed air springs. The complete specification 
omitted any mention of them, but the second 
claim mentioned resilient means of expansion 
generally. Deft.’s dumb-bell had inflated india- 
rubber balls between the halves of the dumb-hell 
at each end. Deft. attacked the validity of the 
patent on various grounds, & denied infringement : 
—Held: the patentee had sufficiently ascertained 
& described the nature of his invention, the 
inference drawn by the Ct. of Appeal from a com- 
parison of the provisional & complete specifications 
was not a legitimate one, & the patentee had not 
deliberately excluded air springs from his com- 
plete specification; & deft. had infringed.— 
Sanpow, LTD. v. SZALAY (1905), 23 R. P. C. 6, 
If. L. 

See, further, Part XIV., Sect. 1. 





(c) Known Principle. 


185. Ambit of patent—Confined to particular 
means described.|—-In an action for the infringe- 
ment of a patent, pitf.’s specifications alleged that 
the invention was described by a statement & a 
drawing annexed, & stated that it consisted in 
submitting hosiery & similar goods to the finishing 
process of a press heated by steam, hot water, or 
other fluid in the manner thereinafter described. 
The drawing was then described, from which it 
appeared that the invention consisted of two cast 


may be patentable, though the machine 


(1909), 8 C. L. R. 
may be new, if the latter, only the 


1761. Ambit — ti 176 ii. ——,.] — Drriancg machine_can be patented.—HosiErs, 
ainst other ‘ We UNIGiE oo CHURN Co. v. TAIT (1894), 12 N. Z. L. R. rts sled ei Lrp., (1925) Exch. 
ple.}—~If a person has discovered a 607.—N.Z. : » KR. 93.— . 

new principle, & invented a mode of What _is process of 








carrying it into effect, he may obtain a 
atent for that principle coupled with 
he mode of carrying it into effect, & 

he is thereby protected against persons 

carrying the principle into effect by 
other modes.— MINERALS SEPARATION, 

HTD. v. POTTER’s SULPHIDE ORE 


of a new process, 


an old 
the sta 


n. 
utilising principle.}—Whether or not 
@ machine is the reduction to practice 


new instrument for the performance of 
rocess, is to be 

of the art at the date of the 
invention, & if it is the former a process 


PART IV. ve ev eeeer: 4.— 
hether it is a oS 
the oertorniancs 185 i. Ambit of patent—Confined to 
particular means described.}—Re CaMP- 
BELL’S APPLICATION (1891), 10 N. Z. 
Jy. R,. 197,—N.Z, 


determined by 


Part IV.—Supsect-Matrer or Patent. — 


iron boxes filled with steam,. between the heated 
surfaces of which hosiery goods were introduced & 
subjected to pressure produced by hydraulic 
power. The viwhal generally lasted three 
minutes, & might be produced either by a screw 
or by hydraulic power. The specification then 
stated that the patentee was aware that woollen 
cloths had been pressed by boxes or surfaces 
heated by steam or water, & that stockings, etc., 
had been placed between plates of iron heated by 
fires or ovens; that he did not therefore claim the 
finishing of such goods by heat generally, but what 
he did claim was the submitting of hosiery, etc., to 
the pressure of hot boxes or surfaces heated by 
steam, water, or other fluid as above described. 
Deft.’3 machine consisted of rollers heated by 
steam, between which woollen fabrics similar to 
those of pltf. were introduced & subjected to 
pressure. The jury found that deft.’s rollers were 
not a colourable imitation of pltf.’s patent :— 
Held: deft. had not been guilty of an infringement 
of pltf.’s patent.—BarRBER v. GRACE (1847), 1 
Exch. 339; 17 L. J. Ex. 122; 154 EB. R. 144. 


Annotations :-—Refd. Smith v. L. & N. W. Ry. (1853), Macr. 
188; Smithv. L. & N. W. Ry. (1853), Macr. 203. 














186. -.]—Bovitt v. Primm & RANDS, 
No. 1060, post. 
187. .|—(1) A patent for an entire 


combination is not infringed by a different com- 
bination, for the same object, of the same elements 
though important, or of equivalents for them, if 
not a mere colourable evasion or imitation. 
Semble : in considering the question of colourable 
evasion, the ct. will look at the novelty of the 
object of the combination & of the parts combined. 
(2) The principle which protects a patentee 
against the use by others of mechanical equivalents 
is inapplicable to a case where the whole invention 
depends entirely on the particular machinery by 
means of which a well known object is attained. 
Pitf., by bill in Chancery, alleged an infringe- 
ment of his patent. The patent was granted in 
1854, & specified a combination of mechanism 
applicable to spinning mules; & the first claim 
was for “‘ the novel construction, combination & 
application of mechanism hereinbefore described, 
whereby one half of the clutch or catch box, here- 
infore described, or any mechanical equivalent 
therefor, is connected with or acts upon cams or 
other similar parts of mechanism direct.’? There 
were other claims, but in respect of these breaches 
were not alleged in pltf.’s particulars of breaches. 
Deft.’s patent, granted in 1860, specified a com- 
bination of mechanism which embodied the leading 
idea of plitf.’s patent, & by which one half of a 
clutch-box was made to act upon cams direct, & he 
adopted some of the elements combined by piltf., 
but he disposed them in a different manner. 
These were important parts of the prior combina- 
tion, & though old mechanical contrivances, were 
new in respect of the particular mode in which 
pltf. applied them; & the immediate object of 
their combination by him was new, viz., to make a 
clutch-box act on cams direct. The effect brought 
about by the direct action of the clutch-box on 
the cams had long previously been produced, but 
less advantageously, by other contrivances of 
various kinds. Deft.’s mode of combination 
effected the common object of each patent in a 
more beneficial manner than it was or could be 
effected by the mode of combination specified in 
plitf.’s patent, & it displayed an equal amount of 
inventive genius :—Held: (3) pltf. was bound by 
the particulars of “reaches delivered, & the 
principle of Patent Law Amendment Act, 1852 
(c, 88), s. 41, was applicable to trials in Chancery, 
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in which particulars of breaches were ordered, as 

well as to trials at common law; (4) plitf.’s claim 

was limited to the entire combination claimed, as 
before described in his specification, & deft.’s 
combination was not a mere colourable evasion, 

& there was no infringement.—CuRTISs v. PLATT 

(1866), L. R. 1 H. L. 337; 385 L. J. Ch. 852; 

Goodeve’s Patent Cases, 144, H. L. 

Annotations :—<As to (1) Apld. Adie v. Clark (1876), 3 Ch. D. 
134. Distd. Proctor v. Bonnis (1887), 36 Ch. D. 740; 
Thomson v. Moore (1890), 6 R. P. C. 426. Apld. Nettle- 
folds ». Reynolds (1892), 9 R. P. C. 270; Ticket Punch 
Register Co. v. Colley’s Patonts (1895), 12 R. P.O. 171. 
Consd. Akt. Reparstor o. Dairy Outfit Co. (1898), 15 R. P. C. 
327. Distd itish United Sh 


ad. e r . . 
Thompson (1905), 22 om P, OC. 177. Refd. Murray v. 
aye (tere) 21 W. R. 498; Gosnell ». Bishop (1888), 

4'T. L. R. 397; Jahnoke v. Bell (1891), 9 R. P. C. 94; 

Miller & Co. v, Clyde Bridge Steel Co. (1892), 9 R. P. C. 

470; Presto Gear Case & Components Co. v. Simplex 

Gear Case Co. (1898), 15 R. P. C. 635; Harrison Patents 

Co. v. Nicholson (1908), 25 R. P. C. 393. 2) 

Boyd v. Horrocks (1889), 6 R. P.C. 152. Refd. 

Anilin und Soda _ Fabrik v. Levinstein (1883), 24 Ch. D. 

158. Generally, Refd. Penn v. Bibby (1866), L. I. 1 Ea. 

548 ; Siddell v. Vickers (1888), 39 Ch. D. 92. 

188. -|—A patent for a mechanical 
arrangement whereby a particular operation may 
be performed for a particular purpose, the parts of 
the apparatus so arranged not being new in them- 
selves, but thus first combined for that particular 
purpose, is not infringed by the adoption of the 
same arrangement or combination of parts for a 
similar purpose, if the mode of operation is suffi- 
ciently distinct, & different in principle from that 
which was described or claimed in the patent, & 
the object achieved is also sufficiently distinct or 
novel & docs not form an essential part of the 
patent. 

S. obtained in 1856 a patent for ‘‘ an arrange- 
ment of mechanism by which the points & the 
signals used on railwavs should be simultaneously 
actuated by one movement & in such a manner 
that the points could not be wrong when the 
signals were right, nor the signals wrong when the 
points were right.’’ The invention effected this 
by connecting the rods & pulleys which worked 
the signals with the lever which moved the points 
so that when the signalman pushed or pulled the 
lever to open or shut the points he must of necessity 
raise or depress the signal & place it so that it 
should rightly indicate the position of the points. 
After describing the invention in all its parts, the 
specification stated that the claim was for the 
mechanical arrangement thereinbefore described, 
whereby ‘the signals & the points of each line 
are worked by the motion of a signal lever, or any 
modification thereof,’’ & it was declared that the 
inventor did not confine himself to the precise 
arrangement of the mechanical details, as the 
same might be varied without departing from the 
invention. In 1866, C. obtained a patent ‘‘ for 
machinery for actuating railway points & signals,”’ 
the object being ‘‘ to effect a simultaneous adjust- 
ment of points & signals, agreeing together so 
as to prevent the possibility of accident by 
collision at railway junctions, & to ensure the 
efficient working of points & signals in combina- 
tion.’’ The system employed under C.’s patent 
was that the normal position of the signals should 
be at “‘ danger,’’ & they could only be changed to 
‘‘ safety ’’ by the moving of a separate lever ; they 
were not moved by the lever which moved the 
points. But the lever which moved the signals 
was connected with the lever which moved the 
points in such a way that when the line was not 
open the signal] lever was locked, & it could not 
be moved, consequently the signal could not be 
changed from danger to safety. But when the 
point’s lever was moved so as to open the line, the 
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Sect. 1.—What constitutes subject-matter: Sub-sect. 
4, B. (ec); sub-sect. 5, A. & B.] 


signal lever became at the same moment unlocked, 
& then the signalman might move it & so put 
the signal to safety. But the line might be openee 
or closed for shunting, etc.. without moving the 
signal from danger. Thus C.’s invention was In 
fact one by which any two or more levers might 
be made to act upon each other & in communica- 
tion, & not that one lever should act directly at 
the same moment upon both points & signals. 
The result, as described in his specification, was 
that ‘‘ when one or more scts of levers were moved, 
such signals (it should have been signal levers) as 
might be required to be moved in accordance there- 
with were set at liberty, & all other signal levers 
which, if moved, would be antagonistic to the 
position of the points became locked & rendered 
incapable of motion.”’ C.’s patent was more use- 
ful than that of S., but S.’s patent could have 
been made to effect C.’s result by a slight, modifica- 
tion, & the introduction of another lever. The 
mechanical contrivances employed in the one 
patent were of course much the same as those used 
in the other :—Jleld : the working C.’s patent was 
not an infringement of S.’s patent; the principle 
of his invention, namely, of simultaneously 
moving the points & making it possible to move the 
signal lever, was not equivalent to S.’s principle of 
simultaneously moving the signals & the points ; 
& C.’s invention was one of practical importance 
& distinct from that of S.—Saxrny v. CLUNES 
(1874), 43 L. J. ex. 228, H. L. 








189. -}— DUDGEON v. Trromson, No. 
1110. post. 
190. ——.|—Pltfs. were patentees of im- 





provements in machinery for filtering fluids, & 
brought their action on an allegation that defts. 
had infringed one of the clauses in their patent. 
Defts. denied the infringement, & pleaded that 
pitfs.’ patent was bad for want of novelty. At 
the trial the judge held that pltfs.’ invention had 
not been anticipated, & that defts. had infringed : 
—Held: the judgment of the ct. below, as to 
pltfs.’ patent not. being bad for want of novelty, 
should not be reversed, but defts. had not infringed. 

What is the infringement of a combination of 
elements in a machine ? There is not an infringe- 
ment if you have produced the same results by a 
different combination of different elements. That 
1s another & a different combination, & is not 
either an improvement or anything else of the 
other. It is absolutely & wholly different, if there 
is a different combination of different elements 
(BRETT, M.R.). 

If any patent is capable of more constructions 
than one, the general rule would be applied that 
you would put upon it that construction which 
makes it a valid patent rather than a construction 
which renders it invalid (LINDLEY, 1.J.).— 
NEEDHAM & Kire v. JOHNSON & Co. (1884), 1 





-]l—Where a patent has 


PATENTS AND INVENTIONS. 


‘ Patent Cases (1884-1889), 





191. ——-.] ——The patent doog 

y & every machine in which these one Saty 
are combined; but only such combinations a; z 8 
in form & arrangement practically the same re 


' those forms of apparatus, which it spe 


describes (LORD WATSON).—HOCKING | _..... nuiN) 
& Co., Lrp. v. HockIna (FRANKLIN) (1888), ¢ 
R. P. C. 69. HL DB. : 

192. —— J—In 1904 & patent was 
granted for ‘‘ Improvements relating to the manu- 
facture of incandescent electric lamps.’’ The im- 
provements consisted in making filaments of pure 
tungsten by mixing finely divided tungsten, or its 
compounds, with an organic binding material, 
forming the filaments from the mixture in the 
usual manner, & then carbonising them, in some 
eases after denitration had been effected. The 
filaments were then raised to a high temperature 
by passing an electric current through them in an 
atmosphere of steam and hydrogen, & were 
rendered uniform or equalised by submitting them 
to the action of the current in an atmosphere of 
volatile tungsten compounds in the presence of 
a large quantity of hydrogen. At the trial of an 
action for infringement of the patent defts. con- 
tended that they did not infringe, in as much as 
they did not carbonise the filaments, & did not 
pass an electric current through them, but heated 
them in an electrically heated furnace, & that they 
did not use an atmosphere of steain & hydrogen 
for the removal of the carbon from the filaments, & 
did not equalise the filaments. Pitfs. contended 
that the purpose of passing the current through 
the filaments was only to raise them to a high 
temperature, & that defts.’ heating process was 
equivalent to pltfs.’, that defts. produced steam 
by the reaction taking place inside the tubes in 
which the filaments were heated & so in effect 
used un atmosphere of steam & hydrogen. Defts. 
contended that the patent was invalid for want 
of subject-matter & utility, & for insufficiency of 
directions in the specification; that the idea of 
making filaments of tungsten was old, & that the 
only evidence that it was possble to carry out 
successfully the directions was not to be accepted : 
—Held: the patent was valid & had been in- 
fringed.—OsRAM-ROBERTSON Lampe WORKS, LTD. 
v. Popr’s E.ectric Lamp Co., Lrp. (1917), 








2. P. GC. 369; 347. L. R. 24, A. 


Infringement.|—Sce Part XLV., Sect. 1, posé. 


SUB-sECT. 5.—-IMPROVEMENT ON SOMETHING 
KNOWN. 
A. In General. 

193. Whether subject-matter for patent.]—- 
Bixcot’s Case (1573), 3 Co. Inst. 184, Kix. Ch. 
Annotations :—Dbtd. Boulton v. Bull (1795), 2 Hy. Bl. 463 ; 

Hornblower v. Boulton (1799), 8 Term Rep. 95. 


tion of the original thought, a chango 


PART IV. SECT. 1, SUB-SECT. 5.—A. 193 iii. 


193i. Whether subject - matter for 
patent.J—A party had offected an 
Improvement in tire engines by a new 
combination of old parts, whereby 
Sreater results wore obtained :—Held : 
entitled to take ont & maintain letters 
ane for Li oye pent to such 
Trovements.—MUIR v. PeRR ay 

21. C. R. 305.—CAN, een 
193 ii. ——.]—The attainment of a 
better result than had been previously 
attained constitutes a new result, so as 
to make an instrument a new invention 
as distinguished from an improvement 
Le eee : old ae een instrument.— 
ON OR’ (1889), + Eke 

Ir. §99.—IR. eee bee 


been obtained for a machine which 
the patentee subsequently somewhat 
iinproves, a subsequent specification 
claiming the improved machine as a 
novel combination is bad, though the 
improvement might be claimed & 
protected as such.—KINMOND v. JAOK- 
SON, KINMOND v, LAWRIE, 1 C. L. R. 
66.—IND. 

193 iv. .}+—A new idea, though 
ingrafted upon an old invention, if 
distinct from the conception which 
preceded it, is a@ patentable improve- 
moent.— Hay v. AFRICAN GoLD KRe- 
COVERY Co. (1896), 3 O. R. 244.—S. AF. 

193 v. —~—.J—A more carrying for- 
ward or new or moro extended applica- 





only in form, proportion or dcegreo, 
the substitution of equivalonts doing 
substantially the same thing in the 
sume way by substantially the same 
means, with botter results, is not such 
an invention as will sustain a patent.— 
ae’: SUMBELEY, (1911) T. P. D. 1. 

193 vi. —-—.] ~Any improvement of 
an existing & known process which is 
not obvious to a person skilled in the 
art to which it relates but which 
involves the exercise of invention 
is patentable. Tho alteration must 
possess novelty & utility. —TesrRoue »v. 
ured ey & ons, Lrp., [1913] App. 


1.—S. 


Part IV.—Supsect-MatTer or Parent. 





194. -] — An addition or improvement a 
good subject-matter.—-MorrIs v. BRAMsom (1776), 
1 Carp. Pat. Cas. 30; 1 Web. Pat. Cas. 51; Bull. 
N. P. 76 c¢. 


Annotations :—Oonsd. Boulton v. Bull (1795), 2 Hy. Bl. 463. 
Refd. Hornblower v. Boulton (1799), 8 Term Rop. 95. 


195. —R. v. ARKWRIGHT, No. 14, ante. 
196. —BOULTON v. BULL, No. 90, ante. 
197. —R. v. FussELL, R. v. DANIELL 


(1827), Godson on Patents, 2nd ed. 274; 1 Carp. 

Pat. Cas. 449, 453. 

Annotation :—Refd. Crane v. Price (1842), 4 Man. & G. 580. 
198. ——.]— Hm v. THomrson, No. 25, ante. 
199. ——.]—R. v. BYNNER, No. 483, post. 

200. -i—(1) If a patent invention be new 
& useful an action for an infringement may be 
maintained though the patentee has never made 
a machine according to it. But the limited use 
of an invention must not be excluded from con- 
sideration on the question of utility. 

(2) If an invention be useful it is the subject of 
a patent though it be capable of improvement. A 
patent for an improved machine good, although 
capable of still further improvement. 

(3) The substitution of a mere mechanical 
equivalent for part of a machine docs not con- 
stitute a new invention. But it is otherwise if 
the substituted part be different, & requires 
science & skill to make it.—Eccies & Brrer.y v. 
McGRreEoor (1853), Macr. 283. 








ie .}—Lonenotrrom v. Suaw, No. 134, 
ante. 

ies ——.|—McNaucur v. DAwson, No. 499, 
post. 

203. ——— Irrespective of utility.]-—Moraan v. 
SEAWARD, No. 442, post. 

04. —-— Improvement giving more economical 


& beneficial enjoyment to public.|—Cranit v. PRICE, 
No. 315, post. 

205. Improvement necessitating infringe- 
ment of existing patent.|—-CRANE v. PRIcE, No. 
315, post. 

206. Improvement on existing patent.]— 
LISTER v. LEATHER, No. 278, post. 

207. Improved result obtained.] —- The 
owners of a patent for an improved lamp brought 
an action for infringement. Pltfs. claimed in 
their specification a combination & subordinate 
parts. Defts. denied infringement & alleged the 
Invalidity of the patent on the grounds of want of 
novelty & of anticipation, & also by amendment 
at the trial, on the ground that the invention was 
not of such a meritorious character as to be 
patentable. Previously to the date of pltf.’s 
Invention S. had published the importance of 
bringing heated air to an incandescent flame, & of 
heating the gas before it reached the burner. 
There were differences between pltfs.’ lamp & 
that of defts.’, & pltfs. had recently used a burn2r 
different from that described in their specification, 
«& more like the defts.’ burner :—J/eld : (1) pltfs.’ 
invention was a method of bringing a supply of 
heated air to a particular point, the middle, of the 
flame, by which they obtained an improved result, 
& in a secondary degrce of the addition of a 
cooling current of air round the lamp, & the 
invention was good subject-matter, & had not been 
anticipated ; (2) defts. had taken the pith & 
marrow of the invention, it being immaterial that 
they might have made improvements.—WENHAM 
Gas Co., Lrp. v. CHAMPION Gas Lamp Co. (1891), 
9R. P.O. 49, CO. A. 


Annotation :—Generally, Refd. Moore Filter Co. v. Great 
Boulder Proprictary Gold Mines (1921), 38 R. P. C. 239. 
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B. What Constitutes Improvement. 


208. Question of fact.|—Losu v. Haaus, No. 
16, ante. 

209. Must be improvement for all purposes.|— 
oe & SIEVIER v. KEENE & NICKELS, No. 481, 
post. 

210. Anything making machine more effective, 
useful & valuable.]|—Anything which makes a 
patented machine more effective, useful, or 
valuable is an ‘‘ improvement ”’ to that machine, 
& falls under a covenant to ‘‘ communicate ”’ & 
“* give the exclusive benefit of ’’ every improvement 
to a patented machine though such improvement 
might be used without involving an infringement 
of the former patent.—Hopxkins v. LINOTYPE & 
MACHINERY, LTp. (1910), 101 L. T. 898; 26 
T. L. R. 229; sub nom. LINOTYPE & MACHINERY, 
Lrp. v. HOPKINS, 27 R. P. C. 109, H. L. 

211. Producing no appreciable advantage.|— 
BLOXHAM v. KEE-LESS CLOCK Co., No. 127, ante. 

212. Cheapness in production.]—-CorNnisH & 
SIEVIER v. KEENE & NICKELS, No. 481, posi. 

218. Alteration—Use voluntary & not essential.] 
—Dopsrs v. PENN (1849), 3 Exch. 427; 13 L. T. 
O.S. 99; 154 KB. Rf. 911. 

Annotation :—Refd. Booth v. Kennard (1856), 5 W. R. 85. 


214. ——.J—-HAuu v. Boor (1822), 1 Web. Pat. 


Cas 100. 
Annotations :-—Refd. Losh ». Hague (1838), 1 Web. Pat. Cas. 
202; Crane v. Price (1842), 4 Man. & G. 580. 


215. .1— The grantec of a patent for im- 
provements in frames for woven or clastic wire 
web mattresses brought an action against defts., 
alleging infringement. Defts. denied the alleged 
infringement, & alleged the patent to be invalid 
on the grounds of (inter alia) want of subject- 
matter & anticipation of the alleged invention. 
The patent claimed a rectangular framework, 
which was substantially that of the old four post 
bedstead, & differed from that only (a) in not 
having any legs or posts, (b) in having the trans- 
verse sliding piece on the top of the sides instead 
of in grooves along the sides, & (c) in having the 
foot & head raised above instead of being flush 
with the sides :--Ield : the alleged invention was 
not the subject-matter of a patent & had been 
anticipated.—RoOwcLIFFE v. LONGFORD WIRE 
Iron & STEEL Co., Lrp. (1887), 4 R. P. C. 281. 
Annotation :—Refd. Mandleberg v. Morley (1895), 64 

L. J. Ch. 245. 

216. -|}—In Oct. 1886, S., the grantee of 
a patent for improvements in pianoforte actions, 
including an improved method of centering the 
damper, issued threatening circulars; & in 
Sept. 1887, he issued advertisements of a similar 
nature. On Oct. 12, 1887, pltfs. commenced an 
action against S., claiming an injunction to restrain 
such threats as libels & a declaration that the 
patent was invalid. On Nov. 14, 1887, S. com- 
menced two actions against other persons, alleging 
infringement of his patent, & claiming the usual 
relief ; & on Dec. 23, 1887, he delivered a defence 
& counterclaim, alleging infringement of his 
patent by pitfs., & claiming the usual relief :— 
Held: the alleged invention was not subject- 
matter, & had been anticipated. If a person has 
drawn a picture of a machine without describing 
it, & published that picture in a book, & that 
picture was one which any mechanist could under- 
stand, & make a machine from that picture alone, 
then a person cannot take out a patent in respect 
et Ey machine substantially the same (BRETT, 

.R.). 








PART IV. SECT. 1, SUB-SECT. 5.—B. 
214i. Alteration.}—HUNTINGDON v. LUTZ, Cowan & NEFF (1863), 13 C. P. 168.—CAN, 
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Sect. Pe we constitutes subject-matter: Sub-sect. 


The mere alteration of the position of the centre 
of a bent lever is not subject-matter for a patent 
(Fry, L.J.).—HERRRBURGER, SCHWANDER ET CIE. v. 
SQUIRE (1889), 6 R. P. C. 194, C. A. 

Annotation :-—Mentd. Colley v. Hart (1890), 44 Ch. D. 179. 

217. .}—- SLAZENGER & Sons v. FELTHAM 
& Co. (1889), 5 T. L. R. 364, C. A. 

218. .|— The owners of a patent for ‘‘ an 
improvement in sewing machine shuttles & shuttle 
drivers’? brought an action for infringement. 
The invention consisted in the insertion of a buffer 
spring over the horns at both ends of the driver or 
carricr, in order to prevent the constant clicking 
noise caused by the shuttle coming against the 
carrier. Deft., among other objections, alleged 
that the invention was not new, & was anticipated 
by S.’s earlier patent for a shuttle carrier, which 
had a spring at one end of the carrier, & a leather 
buffer at the other. It appeared that this patent 
was a failure. Deft.’s evidence was not gone into : 
—Held: there was no patentable invention in 
pune a second spring in the place of the leather 

uffer.— DEUTSCHE NAHMASCHINEN FABRIK VORM. 
WERTHEIM v. PFAFF (1890), 7 R. P. C. 251, C. A. 

219. —_—.]—T., a patentee of improvements in 
locks, sued K. for infringement. I<. alleged the 
invalidity of the patent for want of novelty & want 
of subject-matter, & denicd that his lock was an 
infringement. Locks were proved to have been 
known prior to the date of the patent with a 
mechanism at the side, similar to pltf.’s, for 
moving a catch, whereas pltf.’s mechanism was 
on the face of the lock. Pltf. described his in- 
vention to be the making locks without projecting 
or protruding bolts. Deft.’s lock had projecting 
bolts :—Held: (1) (the whole ct.) there was no 
infringement; (2) (Kay, L.J.) there was no 
subject-matter.—TucKER v. KAYE (1891), 8 
KR P.C.230,C. A... 

220. -}— The owner of a patent for an 
improved manufacture of sheet metal signs, 
brought an action for infringement & moved tor 
an injunction. Pltf. claimed in effect a mode of 
making embossed metal by pressing the metal 
plate between a suitable punch & a yielding 
support instead of the ordinary matrix. On the 
motion, which was treated as the trial, defts. gave 
evidence to show that the use of a yielding sub- 
stance for the female die or matrix was known & 
had been used in the case of flexible materials 
It was admitted that a sheet of metal had, prior to 
pitt.’s patent, been embossed by the use of 
hammers & punches applied to the shcet when 
Jaid on a soft & elastic bed :—Held : the modifica- 
tion of the previous processes by adapting the 
use of the yielding support to the case of metal 
sheets was not the subject-matter of an invention. 
—EmpossEep MErAL PLATE Co., Lrp. v. SAUPE & 
Buscu (1891), 8 R. P. C. 355. 

221. -|—In 1897 letters patent were 
yranted to B. for ‘‘ improvements in mineral 
water bottles.”” The patentee claimed ‘‘in the 
manufacture of indented glass stoppered bottles 
for mineral & aerated waters, making the indent 
of such a shape as will form a curved channel for 
the passage of the ball instead of the present 
horizontal one, substantially as & for the purposes 
herein set forth & described & illustrated by 
Fig. 2 of the accompanying drawings.’’ The 
specification alleged that the invention overcame 
certain disadvantages possessed by bottles having 
a horizontal indentation. B. having brought an 
action for infringement of the patent, defts. alleged 
the invalidity of the same on the grounds 
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(inter alia) of want of invention & subject-matter 
& anticipation by, amongst others, J.’s specifica- 
tion :—Held: although some of the alleged 
advantages of B.’s bottle were to some extent 
proved, yet there was no invention, but merely 
adaptive skill & judgment in manufacture, & 
therefore the patent was invalid for want of 
subject-matter ; even if there was subject-matter, 
the patent was anticipated by J.’s specification.— 
Bravis v. RyLANDS Guass & ENGINEERING Co., 
Lrp. (1899), 17 R. P. C. 983; affd. (1900), 17 
R. P. C. 704, C. A. 

Annotation ‘Reid. Parker & Smith v. Satchwoll (1901), 45 


Sol. Jo. 50 

222. .|—Letters patent No. 21,333 of 1900 
for ‘“‘improvements in tyre inflator & other 
nozzles’? were granted to A. & others. In an 
action for infringement deft. contended that the 
patent was invalid on the grounds (inter alia) of 
want of novelty & of subject-matter. In par- 
ticular he gelied on alleged prior users by A. & L. 
& prior publication by the specification of S., & 
want of subject-matter :—Held: there was no 
subject-matter & the patent was invalid.— 
ATKINSON v. Brirron (1910), 27 R. P. C. 469, 


» A. 

223 Substitution—Of mechanical equivalent.] 

-EccLES & BRIERLY v. McGrREGoR, No. 200, 
ante. 

224. .|—In 1911 a patent was granted 
‘improvements in & relating to rotary 
engines.’”’ In an action for infringement of the 
patent, defts. denied infringement & alleged that 
the patent was invalid for want of novelty & 
subject-matter, & relied, in particular, upon the 
specification of B., describing a rotary engine 
with stepped teeth arranged in helical lines. At 
the trial it was held that defts. had infringed ; but 
that pltfs.’ engine did not give any new result, 
that it was not more economical in the consumption 
of motive fluid ; or more inexpensive to manu- 
facture, or more durable, than B.’s engine; that 
at the date of the patent smooth blades, such as 
those in pltfs.’ engines, were a known equivalent 
of the stepped teeth in B.’s engine; & that the 
patent was invalid for want of subject-matter. 
The action was dismissed with costs, & a certificate 
as to some of the particulars of objections was 
granted. Tltfs. appealed, & at the hearing of the 
appeal defts. did not contest the allegation of 
infringement :—Held: (1) the patent was invalid 
for want of subject-matter ; (2) (YOUNGER, L.J.) 
it had been anticipated by the specification of B.’s 
patent.— BRITISH SPIRO TURBINE, Lrp. v. SULLI- 
VAN MACHINERY Co. (1921), 388 R. P. C. 326, C. A. 

225, ———.]|—PARKES v. STEVENS, No. 287, post. 

226. Correction of obvious defect.] — BLOXHAM 
v. KeE-Less Ciock Co., No. 127, ante. 

227. Necessity for materiality.) — R. v. ARK- 
WRIGHT, No. 14, ante. 

228. -.|—This was an action for infringe- 
ment of a patent for improvements in the manu- 
facture of wire rings suitable for use in securing 
elastic tyres on bicycle & other wheels. The 
claim in effect was for wire rings for use in securing 
elastic tyres on bicycle & other wheels, in which 
the joints were made by inserting the two ends of 
the wire into a longitudinal split tube, & then 
introducing solder along the split. Defts. alleged 
that the patent was invalid on the grounds of want 
of subject-matter & want of novelty. Joints of 
the kind described by pltf. had been previousl 
used in ordinary wire work for lamps, hats, 
other purposes, but not for bicycles. Pltf. con- 
tended that there was invention in the application 
of such joints to bicycle wheels, as in their case 
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there was a great strain along the wire. Defts.’ 
evidence showed that such joints had been used 
for centrifugal machines revolving at the rate of 
one thousand turns a minute :—Held: though 
pitf, had made an improvement on the joints 
previously used for bicycle wheels, he had not 
shown the degree of invention necessary to 
support a patent.—SHaw v. BARTON & LOUDON 
(1895), 12 KR. P. C. 282. 

229. Necessity for exercise of invention.|— 
RALSTON v. SmitrH, No. 97, ante. 

230. . -]—This was an action for infringement 
of an invention of ‘‘ improvements applicable to 
trawl nets.”’ The invention consisted in using a beam 
trawl, which has a square headed net, without the 
beam, substituting otter boards, otter trawls & 
beam trawls being the two kinds of trawls used in 
sea fishing, of a special character, all the ropes being 
affixed to the centre of the boards instead of to the 
top & bottom of the tail of the board, & with a 
metal bracket as a fixed point of attachment, 
instead of the ropes previously used. There were 
three claims, for the combination, for the metal 
bracket, & for the central attachment. Defts. 
denied infringement, & alleged that the invention 
was not new or useful or good subject-matter, & 
that it had been anticipated by prior user :— 
Ifcld: there was no anticipation ; pltf.’s improve- 
ments required invention, & had sufficient utility, 
though not great utility, to support a patent, & 
gave the public a useful choice, & the patent was 
valid ; & as to infringement, defts. had not used 
the central attachment; &, though metal ropes, 
if so practically rigid as to be a mechanical 
equivalent of the metal bracket, might be an in- 
fringement, defts. had only used metal ropes of a 
pliable character, which were not so stiff as some 
hemp ropes which had been previously used, & 
had not infringed.—Scorr v. HAMLING & Co., LTD, 
(1896), 14 R. P. C. 128. 

231. -|— This was an action for the in- 
fringement of four patents :—The first for improve- 
ments relating to the base frame of cycle saddles ; 
the second for improvements in the boss on the 
pillar of the cycle; the third for improved means 
of adjusting the tilt of the saddle. Defts. denied 
infringement, & alleged that the patents were 
invalid on various grounds ; No. 1, on the grounds 
of want of novelty & subject-matter, anticipation, 
want of utility & insufficiency; No. 2, on the 
grounds of want of novelty & subject-matter, in- 
sufficiency, variance, & anticipation; & No. 3, 
on the grounds of anticipation, want of subject- 
matter, variance & prior grant :—Held: the first 
patent was valid, since the words at the end of the 
first claim, ‘‘ substantially as described & set 
forth,” limited the claim for use in base frames of 
a trussed beam to the particular manner described 
in the specification, &, further, that this patent 
had been infringed; as to the second patent, 
figures 8, 9 & 10 were not within the provisional 
specification, &, further, defts. had not infringed 
this patent; &, as to the third patent, without 
‘deciding the question of validity, defts. had not 
infringed it. 

We think that in dealing with patents for special 
arrangements of very familiar mechanical means, 








_ 229 i. Necessity for exercise of inven- 
tion.J—A patent was granted to pltf. 
in rospect of improvements. In an 
action for infringement, the deft. 
alleged want of proper subject-matter 
of @ patent :—Held: although there 
was an improved reswt, & the utility 
was undoubted, enuity sufficient 
to constitute invention had not been 
shown & the patent was invalid.— WILL- 


1 9 1 .—AUS. 





229 iii. 


an improvement 


MANN ¥. PETERSEN, [1904] S. Q. R. 


229 ii. ——-.]}—-SERVIS RAILRUAD T1xz 
PLATE Co. OF CANADA, LTD. v. HAMIL- 
TON STEEL & IRON Co., Lrp. (1904), 8 
Exch. C. R. 381.—CAN 


--—The cts. look with 
5 a change whereby 


favour upon any sl 
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such as pins, washers, clips or gripping cheeks, 
nuts, etc., it is necessary to scrutinize the invention 
claimed with some nicety. By straining the 
doctrine of mechanical equivalents, a patent for 
a particular combination of well known appliances 
for fastening the framing rods of a saddle to a 
vertical pillar, might be made to cover almost 
any other combination (SMITH, L.J.).—BROOKS 
v. LAMPLUGH (1897), 15 R. P. C. 33, C. A.; on 
appeal (1898), 16 R. P. C. 41, H. I. 

Annotation :—-Apld. Van Berkel v. Simpson (1906), 24 

R. P. C. 117. 

232. —-—.] —- BEAvis v. RyLANps Grass & 

ENGINEERING Co., LTD., No. 221, ante. 
-}—In 1893, letters patent were 
granted to M. for an improved pedal for bicycles & 
other machines ; the pedal described was adjust- 
able so as to adapt its width to the required breadth 
of tread. The complete specification was accepted 
on Sept. 23, 1893. The patent subsequently 
became vested in W. On Sept. 25, 1893, W. 
applied for letters patent, which were also granted, 
for a new & improved width adjusting pedal for 
bicycles & velocipedes. W. commenced an action 
against a co. for infringement of these two patents, 
& of a third patent, subsequently abandoned. 
In the course of the trial it was admitted by one 
of pltfs.’? expert witnesses that the alleged in- 
fringing pedal did not infringe M.’s patent. As 
regards W.’s patent, defts. disputed its validity 
on the ground of want of novelty by reason of 
anticipation by the specifications of M.’s patent & 
of several earlier patents :—Held: having regard 
to the alleged anticipations & especially to M.’s 
specification, there was not sufficient invention to 
support W.’s patent, & it was invalid for want of 
novelty.—WATERSON v. LLoyD’s (W. A.) CYCLE 
Iirrinas, Lrp. (1899), 16 R. P. C. 277. 

234. .}— Letters patent having been 
granted in 1894 for an invention of ‘“ improve- 
ments in felt handles for velocipedes, golf sticks, 
& for other articles, & in the manufacture of the 
handles,”’ the owners of the patent in 1898 brought 
an action for infringement of the same. The first 
claim of the specification was ‘‘ making felt 
handles for velocipedes, golf sticks, tennis rackets 
& other articles by first growing a piece of sheet 
felt longitudinally at intervals, then bending the 
same & securing the meeting edges together so 
as to form a felt cylinder grooved from end to end 
on the outside, which is or is not afterwards 
reduced towards the ends, all substantially as set 
forth ’’?; the other claims being claims for the 
handles ‘‘ made from sheet felt grooved longi- 
tudinally at intervals & bent into a cylinder with 
the grooves outside, ctc.’”? Deft., who sold 
handles made from shect felt bent into a cylinder 
& afterwards grooved longitudinally, denied in- 
fringement, & alleged the invalidity of the patent 
on the grounds (inter alia) of want of novelty & 
want of subject-matter. It appeared that felt 
handles for the same purposes were old, but had 
been made out of a solid block of felt by boring & 
turning the same, & such handlcs had been grooved. 
It was alleged that a considerable economy was 
effected by the use of sheet felt, & a large sale of 
the patented handles was proved :—Held: the 








invention in it if they can.—MATTIcr 
v. BRANDON MACHINE WorxKs Co, 
(1907), 17 Man. L. R. 105.—CAN, 


229 iv. .}—-SCHWER v. FULHAM & 
ROBINEON (1910), 11 C. L. R. 249.—— 








229 v. -}-Rose’s PATENTS Co., 
LTp. v. BRABY & Co., LTD. (1894), 11 


effected & find HK. P. GC. 198.—SCOT. 
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atent was invalid for want both of novelty & 

invention, &, even if valid, deft. had not infringed, 
as grooving before bending the felt was of the 
essence of the invention.—CoorEeR & Co. (BIR- 
MINGHAM), LTD. v. BAEDEKER (1900), 17 R. P. C. 
209. 

235. ——.]—-In 1898 a patent was granted to 
W. for “improvements in attachments for ‘ cor- 
sets,’ ’’ consisting of an abdominal belt composed 
of two or more parts provided with vertical 
stiffening ribs, at each side of the top of which 
were eyelet holes through which safety pins could 
be fastened to attach the belt to a corset. In 
1902 W. commenced an action against a co. for 
infringing the patent. Defts. denied infringement, 
& attacked the validity of the patent on the 
grounds of want of novelty & want of subject- 
matter. They also alleged various anticipations 
by divers specifications, & by cases of public 
manufacture & sale:—Held: although pltf. was 
entitled to the credit of having improved upon 
articles that were in the market before, & although 
defts. had distinctly & intentionally copied the 
alleged invention, yet there was not invention 
which the ct. could recognise ; substantially the 
same thing had been in the market, either patented 
or within common knowledge & common use, for 
some years prior to 1898; & pltf.’s patent was 
therefore invalid.—WARDROPER v. GIBBS, LTD. 
(1903), 20 R. P. C. 355, C. A. 

236. .]}— The owners of letters patent for 
“improvements in & relating to electric ‘ spark- 
rupturing appliances,’ ’’ having brought an action 
for infringement, defts. relied mainly on want of 
subject-matter. By the first claim in the specifica- 
tion the patentee claimed: ‘in a magnetic arc 
rupturing device, a shield of insulating material 
located between the surfaces of the electrodes & 
adjacent conducting surfaces of the device by 
‘which the are is disrupted, as & for the purpose 
described.”” The specification stated that the 
object of the invention was to increase the efficiency 
& certainty of the operation of the arc rupturing 
devices by permitting them to be brought very 
close to the point where the arc might: form, & it 
explained that the insulating matcrial prevented 
arcs forming at other points, & that an advantage 
was gained from the near approach of the poles to 
the electrodes as they enhanced very much the 
intensity of the field. At the date of the patent 
magnetic blow-outs for rupturing arcs were well 
known, & it was well known that close proximity 
of the magnet was important, but that such 
proximity increased the risk of sparking to the 
magnet, that the remedy was insulation, & that 
material which was an insulator to an electric 
current was not an insulator to magnetic influence : 
—Held: there was neither novelty or invention, 
& the patent was invalid for want of subject- 
matter.—LRitiso THOoMsON-Hovuston Co., Lp. 
v. MANCHESTER CORPN. (1903), 20 R. P. C. 461. 








237. ——.]—BaxtER v. Marspren, No. 496, 
post. 
238. .|—A patent was granted in 1905 for 





‘improvements in transmission, change speed & 
reversing gear for automobile vehicles.” The 
improvements consisted in employing a U-shaped 
locking plate, each arm of which had a tooth 
capable of engaging at one time in notches in two 
of the three push rods, thereby preventing those 
rods being moved by the operating arm by which 
the third push rod was moved. The locking plate 
was, in one form of the device, suspended vertically 
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from the axle by means of which it was caused to 
slide into position & by which the operating arm 
was rotated, or, in a modification, it was fixed 
horizontally. An action for infringement of the 
patent having been brought, it was suggested by 
defts. at the trial that they were the inventors 
of the device. It was admitted by defts. that 
pitf.’s device was an effective simplification of 
certain previous devices described in specifications 
that were alleged to be anticipations, but they 
contended that the essential features of it were 
described in those specifications. Defts. also 
admitted that if the patent was valid they had 
infringed :—Held: there was no foundation for 
the suggestion that defts. were the inventors of 
pltf.’s device, but the four characteristics of pitf. s 
locking plate were not new, either considered 
separately or in combination, & any departure 
made by him from what was known before required 
no exercise of inventive power.—STROUD vw. 
HuMBER, LTD. (1906), 24 HK. P. C. 141. ; 

239. .|—In 1900 letters patent for ‘ im- 
provements in gaiters or coverings for the le :s 
were granted to H. The novel feature of the 
patented article was the method of lacing up. In 
the action for (inter alia) infringement of the 
patent, defts. alleged anticipation & want of 
subject-matter against the validity of the patent : 
—Held: there was no invention & the patent was 
invalid.— Hint v. Tuomas & Sons (1907), 24 
R. P. C. 415, C. A. ; 

240. .|—The owner of a patent for “ im- 
provements in skeins of tape & the like ’’ brought 
an action for infringement against K. & S., who 
denied infringement, & alleged that the patent 
was invalid for want of subject-matter. The 
alleged invention consisted of a skein or coil of 
tape made in such a way that it could be drawn 
out without entangling on the inner end being 
pulled, & to obtain this the tape was wound into 
a coil, the circumference being pressed to the 
centre so as to assume an elongated shape & 
elastic bands slipped round either end :—Held: 
the function & purpose of the elastic bands were 
in no way different from their function & purpose 
when used in other ways, & there had been no 
exercise of the inventive faculty by the patentee.— 
WEST v. KEEVES (JAMES) & Sons, Lrp. (1911), 28 
R. P. C. 474. 











241. .|—Pltf., who was the patentee of an 
invention for ‘‘improvements in railway fog 
signals,’ brought an action for infringement 


against defts., who denied infringement, & alleged 
that the patent was invalid for want of subject- 
matter. ‘The invention claimed was, in a railway 
fog or signal holder which has two or more inde- 
pendent detonators fixed ‘together on it side by 
side, & also has a metal strip to clip the rail, the 
employment between the detonators of an up- 
wardly projecting rib or partition formed with or 
fixed to the plate or holder in either of the ways 
described in the specification so as to prevent the 
explosion of one dctonator blowing the other 
detonators off the plate or holder :—Held: the 
patent was invalid for want of subject-matter.— 
LupLow v. JENKINS (Tuomas) & Co. (1911), 29 
h. P. C. 179. 
242. .|—The owners of a patent for ‘im- 
provements in pulling-over machines for boots & 
shoes ”’ brdught an action for infringement of the 
patent. The essence of the invention was that it 
enabled a person operating a boot making machine 
to keep the boot in view in a natural position 
during all the essential parts of the operation, & 
in particular when adjusting the upper & insole 
to the right place. Defts. contended that the 
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patentee had chosen to claim a machine with a 
particular device, whether provision was made for 
the disengagement or not, & that a machine 
without that provision would obviously be useless 
& the claim was therefore void :—Held: the 
position of the boot in the patented machine was 
the position in which the hand laster views his 
work in order to see whether the tip line is correct: 
that the claim to a ‘ master idea’’ was a claim 
to the exclusive right to a point of viewing in 
connection with a pulling-over machine ; while it 
was truc that the patented machine produced 
better results both in speed & quality than a prior 
machine, which was alleged to be an anticipation, 
there was no invention in the idea; there was no 
subject-matter, & the patent was therefore invalid. 
—BRITISH UNITED SHOK MACHINERY Co., LTD. v. 
STANDARD ROTARY MACIINE Co., Lrp. (1917), 35 
k. P. C. 33, H. L. 

Annotation :—Apld. British United Shoe Machinery Co. v. 

Unique Shoe Co. (1918), 36 R. P. GC. 33. 

243. -]—In 1912 a patent was granted for 
‘‘ improvements in or relating to the processes of 
making stitch-down boots & shocs, & to machines 
for lasting the same.”’ The first of the claims was 
for ‘‘ A process for permanently securing in lasted 
condition the upper of the stitch-down boot or 
shoe that comprises, as a characteristic conforming 
the upper to the shape of the last by successively 
presenting various points selected by the operator 
to a machine having a tool... which forces the 
material of the upper into the anyle between the 
side of the last & the projecting sole margin or 
between equivalent parts of the shoe & securing 
each portion of the upper to the sole in lasted 

osition whilst it is held in the angle by the tool 

y inserting an individual permanent fastner, for 
example a staple, in the angle through the upper 
& into the sole at the selected points.’”? In an 
action tor infringement of the patent defts. 
alleged (inter alia) that the patent was invalid 
for want of novelty & of subject-matter. At the 
trial it was proved that the effect & desirability 
of getting the fastening into the angle of the crease 
were well known, & that practicable permanent 
fastners in the form of light-wire staples had been 
used before the date of the patent :—Held: the 
idea comprised in the patent was capable of being 
described either as the work of a particular 
machine or a8 a process apart from any machine, 
& was not such as to be entitled to exceptional 
protection ; & even if the process claimed by the 
first claim was confined to the use of the staple- 
driving tool, the patent was invalid ; & the process 
was not so confined; & if a tool without the 
characteristic described in the third claim was 
employed in the process first claimed the process 
was not practicable by any means specified.— 
BRITISH UNITED SHOE MACHINERY Co., Lrp. v. 
UNIQUE SHOE Co. (1918), 36 R. P. C. 33. 

244, ——.] — BLoxHAM v. KEE-LESS 
Co. (1922), 39 Kt. P. C. 195. 

245 .| — Pltfs. were the assignecs of a 
patent for ‘improvements in warp thread & like 
selecting & separating mechanism.”? Claim 1 of 
the specification was as follows: ‘in warp thread 
& like selecting & separating apparatus of the kind 
herein referred to, & wherein the selector & sepa- 
rator mechanism is operated by mechanical or 
like power under the control of a feeler acted upon 
by the separated threads—operating the selector & 
separator mechanism by a continuously running 
prime mover & transmitting the motion of the 
prime mover to the selecSor & separator mechanism 
through a mechanical ‘make & break’ appliance 
which is subject to the control of the feeler acted 
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upon by the separated threads.’’ Claim 2 was as 
follows: ‘‘ warp thread & like sclecting & separat- 
ing apparatus as claimed in claim one, wherein 
the prime mover is extraneous to the selector 
carriage.”? Claim 5 was as follows: ‘in warp 
thread & like selecting apparatus as claimed in 
Claims one, two or three, a sensitive feeler such as 
pivoted at one end of the selector carriage, extend- 
ing at its other end across the bulk of the separator 
guide, & at a point in its length adapted to bear 
against the trip lever or other part by which the 
driving connection between the prime mover & 
the selector & separator mechanism is made or 
broken, substantially as herein set forth.”? In an 
action for the infringement of the patent defts. 
pleaded want of novelty & subject-matter, prior 
publication & insufficiency, & non-infringement :— 
Held: (1) in the circumstances defts. were not 
precluded from disputing the validity of pltfs.’ 
patent; (2) the improvements torming the 
subject-matter of pltts.” patent referred to 
mechanism wbich formed the subject of the prior 
patent No. 29477 of 1913 referred to in the 
specification of pltfs.’ patent & not a much larger 
class of selecting & separating apparatus of which 
the mechanism covered by the patent of 1913 was 
only an example & consequently that defts. had 
not infringed; (8) after the publication of Von 
Meyenburg’s specification & that of defts.’ 1915 
patent, assuming that the wide construction con- 
tended for by pltfs. was given to the specification 
of the patent in question, there was not in the 
invention sufficient subject-matter for a patent 
& the patent was therefore invalid.—WaRD 
BROTHERS (BLACKBURN), Lyrp. v. Moor & AVERY 
(BLACKBURN), Lrp. (1922), 40 R. P. C. 247, C. A. 

246. ——-.|—A patent was granted for ‘ im- 
provements in or relating to abdominal supports 
for medical or surgical purposcs.’? One of the 
claims was as follows: ‘‘ an abdominal support 
for medical or surgical purposes, comprising two 
substantially triangular rigid metal plates, con- 
nected by means of a non-extensible flexible con- 
nection extending between two adjacent vertical 
edges of the plates & forming a hinge about which 
the said plates can turn.’’ In an action for in- 
fringement of the patent defts. aleged (inter alia) 
that the patent was invalid on the grounds of 
want of novelty & subject-matter. At the trial 
pltfis. alleged that the need for an abdominal 
support more efficient than any then in use had 
been suggested to the patentce by a certain eminent 
surgeon, & that the patentce, acting on that 
suggestion, had invented a support that had been 
of very great use :—Held: the alleged invention 
was a natural & ordinary workshop improvement 
& development of a well-known type of apparatus, 
having regard to the requirements made known to 
the patentee by the surgeon upon whose suggestion 
he had acted, rather than an invention within the 
recognised principles of the patent law.—Cunrris 
(H. HK.) & Son, Lrp. v. Llewarp (ht. H.) & Co. 
(1923), 40 R. P. C. 183, C. A. 

247, —-—.]|—On Mar. 14, 1921, Ictters patent 
were granted for “ improvements in or relating to 
devices for supplying lubricating oil to internal 
combustion cngines.’’ The claims were as follows: 
(a) A device for conveying lubricating oil to the 
crank chamber of an internal combustion engine, 
comprising a hopper shaped on one side to adapt it 
to be mounted on the engine, an aperture provided 
in the side to receive one of the bolts by which it 
is secured to the engine, a cover for said hopper & 
a cranked tube issuing from the hopper the vertical 
axis of the outlet orifice of said tube being offset 
to a suitable distance from the side of the hopper 
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pees ee constitutes subject-matter: Swb-sect. 
by which it is secured to the engine. (b) A form 
of construction of the device claimed in the pre- 
ceding claim in which the hopper has the form of 
a rectangular inverted cone. (ce) A device for 
conveying lubricating oil to the crank chamber of 
an internal combustion engine substantially as 
described & illustrated. On the same date a 
design was registered for a filler for supplying 
lubricating oil to internal combustion engines. 
The registered design was substantially the same 
as the illustration of the filler in the specification 
of the patent. In an action for infringement of 
the patent & of the design, pltf. complained in 
particular of the manufacture & sale by defts. of 
an oil filler constructed in accordance with the 
invention claimed & in infringement of the copy- 
right in the design. Lefts.’ filler differed in appear- 
ance from the registered design (inter alia) in the 
following respects: it had six sides intead of four, 
a hinged lid instead of a sliding lid, & holes in the 
lid, whereas no such holes were shown in the 
registered design. Defts. contended that there 
was no infringement, that the patent was invalid 
for want of novelty & want of subject-matter & 
that the design was invalid for want of novelty. 
Pitf. contended that the invalidity of a design 
could not be raised unless there was a motion to 
rectify the register :—Held: (1) the invention 
described & claimed crnbodied two ideas, (a) the 
provision of a filler conveying lubricating oil from 
a place convenient for the purpose of pouring out 
the oil to a place inconvenient for that purpose ; 
(b) the fixing of such a filler to the engine of a car; 
both these ideas were well known at the date of 
the patent; there was nothing novel in pltf.’s 
invention & nothing calling for more than the 
application of the most ordinary engineering 
knowledge; (2) defts. had proved that it was 
possible to fit a cone-shaped hopper to a car & 
the provision of a fiat sided hopper did not call 
for any inventive ingenuity.—Rosk v. PICKAVANT 
(J. W.) & Co., Lrp. (1923), 40 BR. P. C. 320. 

248. |—A patent was granted for ‘‘ im- 
provements in the manufacture of firelighters.”’ 
The claims were as follows: (a) The method of 
manufacturing firelighters of the description 
herein referred to according to which the sticks & 
turnings or the like of which a plurality of tire- 
lighters are to be composed, are built up & pressed, 
then clamped together under pressure, & held 
clamped during the dipping process & until the 
combustible mixture into which they are dipped 
has set, substantially as berein set forth. (b)Mcans 
for making firelighters of the description herein 
referred to, constructed & employed in the manner 
substantially as herein set forth with reference to 
the accompanying drawing.” In an action for 
infringement of that patent, & of another patent 
in respect of which notice of discontinuance has 
been given, pltf. was owner of a half share of the 
patent. Defts. alleged (inter alia) that the claims 





2501. Necessity for noveliy.}—Pltf. 
introduced into a drum stove, 


patent for an improved gearing for 250 iv. 
driving tho cylinder of threshing 
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would cover a machine in which the pressing & 
clamping means were in one, & that the alleged 
invention had been anticipated by a certain prior 
user. It was proved that pltf.’s machine gave a 
greater output than any means previously in use 
had done :—Held : the claim was for an apparatus 
substantially the same as that described & illus- 
trated by the drawings; the method & apparatus 
described & claimed were new & original; they 
were admittedly useful, & contained sufficient 
invention to support a patent.—TURNER v. Bow- 
MAN (1924), 42 R. P. C. 29. 

. .|—A patent was granted for ‘im- 
provements in & relating to the cutting of metals 
& the like by the oxy-acetylene process or similar 
methods.” The first claim was for “an oxy- 
acetylene cutting appliance comprising a jointed 
frame capable of movement so as to bring its end 
into any position in a horizontal plane & an oxy- 
acetylene jet carried by the jointed frame, in com- 
bination with a template on former or adjustable 
guiding member mounted above the oxy-acetylene 
jet substantially as described.”’ The eighth claim 
was for ‘the combinative with the machine 
according to first claim or second claim of an 
attachment for allowing the cutter head to be 
carried round in a circular path of any required 
size, attachment including a swing member adapted 
to be turned, for instance, by a worm gear, & 
carrying a socket member adjustable in a guide 
to any distance from the turning centre, sub- 
stantially as described, for example with refecence 
to the accompanying drawings.” In an action 
for infringement defts. denied infringement & 
alleged that the patent was invalid for want of 
novelty & subject-matter. Defts.? machine com- 
prised a bifurcated jointed arm, the lower branch 
of which carried the blowpipe & the upper branch 
a tracer wheel. The whecl was so mounted that 
movement of the tracer over any part of a drawing 
placed on a table mounted between the two 
branches could be exactly reproduced in the same 
scale by the blowpipe :—Held: pltéf.’s patent had 
not been anticipated, the patentee had exercised 
ingenuity in avoiding the fouling of the cutter 
heading & the template & in getting the cut to 
reproduce exactly the contour of the template, & 
the patent was valid.—GopFREY v. HANCOCK & 
Co. (ENGINEERS), LTD. (1925), 42 R. P. C. 407. 

Invention.|—See Sub-sect. 3, ante. 

250. Necessity for novelty.] — Where letters 
patent were granted for improvements in apparatus 
for the manufacture of certain chemical substances, 
& the jury found that the td pea de was not new, 
but that the patentee’s mode of connecting the 
parts of that apparatus was new, the ct. directed 
the verdict to be entered for deft. upon an issue 
taken upon the novelty of the invention.— 
GAMBLE v. Kurtz (1846), 3 C. B. 425; 71. T. 0.8. 
431; 186 E. R. 170. 

251, ——.]— Ladics’ mourning bonnet & hat 
falls having previously been made with the orna- 
mental folds on the outside only, so that when 








--—A pene for an 
alleged invention relating to improve- 


addition to a spiral flue, which had 
been previously in use, a centre pipe 
closed at the sides & open at both 
bottom & top, as a means of producing 
a greater amount of heat, & obtained 
@ patent for “ tho spiral flue in con- 
nection with the pipe in the centre ”’: 
—Held: the improvement did not 
involve any new principle or new 
combination, & the patent was void.— 
ee v. WILLIAMS (1870), 17 Gr. 179. 


250 ii. ——.}—Pltf. had obtained a 


able improvement ; 


machines, & the peering tar Vo ae 

u appeare 
that the same gearing had ‘ been 
proviously used for other machinos, 
though not before applied to threshing 
machines :—Held: the novelty was 
not sufficient to sustain the patent.— 
ABELL v. MCPHERSON (1870), 17 Gr. 
23 >. 18 Gr. 437.—CAN. 


250 iii. ———.}+ HILDRETH v. MoCorR- 
MICK MANUFACTURING Co. (1909), 41 
S. C. R. 246.—OAN, 


ments in portable electric heaters was 
declared invalid because not a proper 
subject-matter for letters patent, having 
regard to the nature of the combination 
claimed, the state of the art, & common 
general knowledge at the date of the 
issue of the patent.—DURABLE ELEC- 
TRIC APPLIANCE Co., LTD. v. RENFREW 
EvizcTric Propvuctrs, LTp., DURABLE 


ELECTRIC APPLIANCE Co., LTD. vw. 
SUPERIOR ELECTRICS, LYp., [1926] 4 
59 O. L. R. 627.— 


D. L. R. 1004; 
CAN 


Part LV.—Su,sEect-MATTER oF PATENT. 


turned up a ‘‘ wrong side’ was exposed to view, 
pltf. introduced & patented an improved mode of 
making them with the folds on the inner side also, 
so as to form both sides alike, but there was no 
novelty in the process of manufacture :—Held: 
this was not a subject for a patent.—WHITE v. 
Toms (1867), 37 L. J. Ch. 204; 17 L. T. 348. 

252. -J|—(1) The third point raised may be 
very shortly disposed of. It is that E.’s invention 
...- is not commercially useful, & has never been 
in actual use. If this be so it does not follow 
necessarily that the patent is bad (NorTH, J.). 

(2) I do not stop to consider in detail the various 
discoveries & inventions & the improvements upon 
which are the subject of the letters patent now 
before me. It is sufficient to say that before the 
date of that patent it was known that if two similar 
plates or tympans capable of vibrating were 
placed a short distance apart & were mechanically 
connected the vibrations caused in one of them by 
speaking to it would be reproduced in the other. 
. . » It was also known that by the use of the 
electric current certain sounds such as musical 
notes could be transmitted to considerable dis- 
tances but no mode by which articulate specch 
could be reproduced at long distances had yet 
been worked out (NortTH, J.).—UNITED TELE- 
PHONE Co. v. BASSANO (1886), 2 T. L. R. 4593 
Griffin’s Patent Cases (1886), 220; 3 R. P. C. 
295 ; on appeal, 3 R. P. C. 313, C. A. 

2538. -.| — WINBY v. MANCHESTER, 
STEAM TRAMWAYS Co., No. 38, ante. 

254, ———.|—-Coorrr & Co. (BIRMINGHAM), LTD. 
v. BAEDE&KER, No. 234, ante. 

255. -|}— The patentee of an invention 
for ‘‘improvements in roundabouts”’ in his 
complete specification described & claimed certain 
mechanism consisting of rods & of guides sliding 
radially on a platform ‘‘so as to permit of the 
‘“model horses or the like moving cither inde- 
pendently or collectively in a radial direction under 
centrifugal action’’ substantially as described. 
An action having been brought against B. & M. 
by the owners of the patent, deft. B. alleged its 
invalidity on the grounds (inter alia) of want of 
novelty & disconformity, & denied infringement. 
M. did not appear at the trial, but had consented 
to an injunction :—Held: the patent was bad for 
want of novelty, & also for disconformity.— 
SAVAGE BROTHERS, Lip. v. BRINDLE (1900), 17 
R. P. C. 228. 

256. .I—C. was the registered owner of a 
patent for ‘‘ improvements in candlesticks,’ by 
inaking the sockets in one piece with fangs pro- 
Jecting above the nozzle to hold candles of different 
sizes. In the specification there was no provision 
as to the fixing of the socket on the base or bed of 
the candlestick, nor was it expressly stated that 
the socket & fangs should be made in one piece. 
In the complete specification, but not in the 
provisional specification, it was provided that 
small tits cut on the socket piece should overlap 
& hold the nozzle or grease-catcher. In 1901 C. 
commenced an action against L., who denied 
infringement, novelty, & subject-matter, & alleged 

conformity & prior publication. It appeared 
that holders with similar fangs, fitting or standing 
in common candlesticks, were well known prior to 
C.’s patent. At the trial it was held that a socket 
with fangs in one piece was new ; that the arrange- 
ment of tits for holding the nozzle was mercly 
a method of carrying out the invention, & was 
therefore rightly added in the complete specifica- 
tion without disconformity ; that there had been 
an infringement by deft.; & that thetpltf. was 


J ———VOL. XXXVI. 








ETC. 








561 


entitled to the relief claimed :—Held: the only 
novelty was in attaching the sockct made in one 
piece directly to the base of the candlestick, & 
there was no subject-matter.—CARTER v. LEYSON 
(TRADING AS PECKHAM Box Co.) (1902), 19 
R. P. C. 473. 


257. ——-.|—-BRITISH THOMSON-HovuSsTON Co., 
LTD. v. MANCHESTER CORPN., No. 236, ante. 
258. .]—In 1899 a patent was granted to 





plitf. & another for ‘‘ improved means applicable 
for use in the production of photoprints.’’ The 
invention consisted essentially in mounting a 
cylinder, used in conjunction with an arc light for 
reproducing architects’ & engineers’ drawings by 
photography, upon trunnions, so that it could be 
placed in a horizontal position. The main defence 
was want of subject-matter :—Held: the inven- 
tion was new, useful, & had not been anticipated, 
& it was good subject-matter for a patent.— 
HALDEN v. ITAuu (B. J.) & Co. (1904), 21 R. P. C. 
609. 


259. ——-.] — BAXTER v. MARSDEN, No. 496, 
post. 

260. ——-.|}—Stroup v. HumBrr, LTD., No. 238, 
ante. 

261. -]—ROSE v. PICKAVANT (J. W.)& Co., 





Lrp., No. 247, ante. 

262. -]—LBRITISH THOMSON-HOUSTON Co., 
rp. v. CUARLESWORTH, PEEBLES & Co., SAME v. 
BRITISH INSULATED & HELSBY CABLES, LTD., No. 
640, post. 

Novelty.|—-See Sect. 2, post. 

263. Necessity for utility.|—R. v. ARKWRIGHT, 
No. 14, ante. 

264. -}—This was an action for infringe 
ment of a patent for improvements in apparatus 
for making gas from coal, & for analogous purposes. 
Defts. denied infringement, & alleged the invalidity 
of the patent on various grounds, including antici- 
pation & want of utility & subject-matter. The 
system in use prior to the patent was one in which 
the retorts were horizontal, this being required in 
order that the coal should be of a level at the 
bottom of the retort, & not too deep, so that there 
should be room for the heated coal to expand, & 
for the gascs to escape without having to struggle 
through heated coal. This method required great 
labour & some skill to charge & discharge the coal, 
& required several men to do it. Pltfs.’ retort 
was put at an angle approximating to the angle 
of repose—that is, an angle so that the coal could 
enter the retort at a certain velocity, & distribute 
itself at an even layer on the bottom of the retort 
till it reached the stop, & it then gradually filled 
up to the right height & sufficiently level. The 
advantages of this system were that it dispensed 
with labour, & was cheaper; the charging was 
automatic, & the discharging was rapidly effected 
owing to the angle of the retort. Defts. con- 
tended at the trial that the patent was antici- 
pated; that the invention, & particularly as 
described in the Specification, would not work so as 
to give a practical success, as it would not get a 
good even layer; that the angle of repose of coke 
was slightly greater than that of coal; & that, 
therefore, the double advantage of the automatic 
charging & quick discharge could not both take 
place; that the patentee only pointed to an angle 
of 29 degrees, which would not effect both the 
purposes of charging & discharging :—Held: the 
invention was good subject-matter of a patent, & 
had not been anticipated; the objections to the 
working of the invention failed; & that defts.’ 
apparatus, though they had made modifications 
of & improvements on the invention, fell within 
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Sect. 1.—What constitutes a las Sub-sect, 


5, B.; eub-sects. 6 & 7, A 


the words & spirit of pltfs.’ invention —AvTO- 

MATIC CoAL Gas RETORT Oo., Lrp. v. SALFORD 

Corpn. (1897), 14 R. P. C. 450. 

Annotation :—Refd. British Thomson-Houston Co. v. 
Naamlooze Vennootschap Pope’s Metaaldraadlampen- 
fabriek, British Thomson-Houston Co. v. Charlesworth 
Peebles, prten Thomson-Houston Co. o King (1923), 
40 R. P. C. 119. 

265. .] — WINBY v. MANCHESTER, 

STEAM peas eee Co., No. 38, ante. 


ETC. 











‘ -}—The patentee of ‘‘ an improvement 
in hair nets & the manufacture thereof ”’ claimed 
by his specification: ‘‘ (a) The improvement in 
the manufacture of hair nets produced from a 
continuous length of material, whereby the knot 
ting of the ends of the lengths forming the nets 
to prevent unravelling is avoided, substantially 
as herein described. (b) A net for the hair having 
meshes of varying size substantially as & for 
the purpose stated.” In an action for infringe- 
ment deft. put in issue the validity of this patent, 
alleging want of subject-matter, want of novelty, 
& want of utility, & denied that he had infringed : 
—Held: the patent was invalid for want of sub- 
ject-mattcr & utility, &, if the patent had been 
good, the deft. had not infringed.—MARSH v. 
Wo.FF (1906), 23 R. P. C. 265. 
Utility.|—See Sect. 3, post. 


SUB-SECT. 6.—ADDITIONS. 


268. General rule -—— Patentable.] — Morris »v. 
BRaMsom (1776), 1 Carp. Pat. Cas. 30; 1 Web. 
Pat. Cas. 51 ; Bull. N. P. 76 c. 
nsd. Boulton v. Bull (1795), 2 Hy. Bl. 463 ; 

Hornblower v. Boulton (1799), 8 Term Rep. 95. 

269. .|—BOULTON v. BULL, No. 90, 
ante. 

Patents of addition.|—See Patents & Designs 
Acts, 1907 (c. 29), s. 19; 1919 (c. 80), sched. 











SUB-SECT. 7.—NEW COMBINATION OF MATTER 
ALREADY KNOWN. 
A. In General. 
270. General rule — Patentable.] — HuppartT v. 
GRIMSHAW (1803), Dav. Pat. Cas. 265; 1 Carp. 
Pat. Cas. 200; 1 Web. Pat. Cas. 85. 


Annotations :-—Refd. Bateman v. Gray (1853), Macr. 93. 
Mentd. Campion v. Benyon (1821), 6 oore, ey P. 71. 
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270 i. General rule—Patentable.|—A 
patent is good for a combination of 
old or before-used inventions, as well 


17 Man. L. R. 1 
270 vii. 


ee eee 


BRANDON MACHINE WORKS Co. (1907), 270 
105.—CAN. 





FIRE-PROOFING CO, ¥. KLECTRIO FIRE- 
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271. es. ——,]|— HILL v. THOMPSON, No. 25, 


ante. 

272. —— J—(1) If the shearing of cloth 
from list to list by shears be known, & the shearing 
it from end to end by means of rotary cutters be 
also known, & a person construct a machine to 
shear from list to list by means of rotary cutters ; 
this is a new invention, & will entitle the inventor 
to maintain a patent for it. 

(2) If A. in 1818, take out a fo for improve- 
ments in a machine for which J. took out a patent 
in 1815; it is necessary for A. on the trial of an 
action for the infringement of his patent, to put 
in J.’s patent & specification; but it is not 
material whether a machine made according to 
the specification of J. would be useful or not, if 
it be shown that a machine constructed accord- 
ing to A.’s specification would be so.—LEwiIs v. 
Davis (1829), 3 C. & P. 502; 1 Carp. Pat. Cas. 
471; 1 Web. Pat. Cas. 488. 

‘Annotation :—As to (2) Refd. Crane v. Price (1842), 1 Web. 

Pat. Cas. 393. 





273. J—MACINTOSH v. EVERINGTON 
(1836), 2 Carp. Pat. Cas. 186. 

274. -|}—-A new adaptation of old 
materials, sufficient to ground an injunction against 
the infraction of a patent. 

It is not the use of sulphuric acid & oxymuriate 
of potash or the tubes, but the discovery of the 
whole combination, consisting of four substances, 
described by regular steps in the specification, for 
which the patent is obtained & the compound is 
stated definitely enough in the specification. The 
evidence sufficiently proved the novelty of the 
adaptation (SHADWELL, V.-C.).—LUKIE v. ROBSON 
(1837), 2 Jur. 201; sub nom. LUKEY v. ROBSON, 
2 Carp. Pat. Cas. 4i3. 

275. .|}— WALTON v. POTTER (1841), 

3 Man & G. 411 ; 4 Scott, N.R.91; 11 L.3.C.P. 
138 ; 1 Goodeve’s Patent Cases, 488; 1 Web. Pat. 
Cas, 585 ; 1383 E. R. 1203. 


Annotations :—Refd. Bateman ». Gray (1853), Macr. 93. 
Menta. Botts v. Walker (1849), 14 cere 647; Hill v. Evans 
(1862), 4 De G. F. & J. 288; Thorn v. Worthing Skating 
Rink Co. (1876), 6 Ch. D. 415, n.; Edison & Swan Electric 
Light Co. v. Woodhouse (18863, Criffin’s Patent Cases 


(1887), 90. 

276. .}—(1) Though all the parts of 
an instrument are old, yet... it is competent 
for the Crown to grant. a patent for the combina- 
tion of old known things if they produce the effect 
for which the patent is taken out (MarTIN, B.). 

(2) The law will not permit a person to take 
an article that has been patented & to give a 
substitute in place of it for the purpose of cffecting 
the same end, by the use of equivalents, using the 
skill & knowledge which he may possess to 


























--~DOWLING v. 
191.— 


xiii. oe ee 


BILLINGTON (1890), 7 R. PR. C. 


.] — ELECTRIC 
270 xiv. .J]— PIRRIE_ v. 








as for an entirely new one, provided 
the patentee does not claim it as an 
invention now in all its parts, but 
merely for the PE PEovement in cee 
combination.—EMERY 

are v. HODGE (1861), "i é: _ 108 


om 


270 ii. ——— ———.]}—-YATES v. GREAT 
Nea Ry. Co. (1877), 24 Gr. 495.— 


270 iii. ——- ———.]— HuNTER ov. 
CARRICK se) 8 Ge 489; revsd., 10 
A. R. 449; 1 2s C. R. 300.—CAN. 

270 iv. J}_MIvToHELL v. 








HANCOCK INSPIRATOR 0s (1886), 2 
-—CAN 


Exch. C. R. 539 

270 v. -1—DANSEREAU 
BELLEMARE (1888), 16 8. “G R. 180. 
CAN, 


270 vi. ——-  ———.]—— MATTICE v. 








PROOFING Co. OF CANADA (1907), 
Q. R. 31 8. C. 34.—CAN, 

270 viii. —— — DOMINION 
FENCE Co, v. CLINTON WIRE CLOTH Co. 
(1907), 39 S. CG. R. 535. Te 


——€, 


270 ix. —~—— ———.)—UNITED IN- 
ECTON Ear — MORRISON “(1913), 24 
. W. N. 1263; 10 


D. LR 619. -CAN. 





270 x. —— -}—CONCRETE AP- 
PLIANCES Co. v. glee ae oe 
ALD, ETC. (1915), 8 W. 6.— 
CAN. 

270 xi. ——_—-  ——-.] — CANADIAN 


GENERAL ELECTRIC Co., 
DALYTE ELKctTRIC, LTD., 
D. L. R. 874.—CAN, 


bh xii. = ae oe aaa & 
EEVICE, TD., 
foes “Exch. C. R. 127.—CA 


(1993) “4 





YORK STREET FLAX SPINNING CoO., 
LTp. (1894), 11 R. P. C. 429.—IR. 


270 xv. —-.]}—VAN BERKEL 
ae pet BROTHERS (1906), 23 R. P. C. 


270 xvi. —— Vote Rat 
SRI KISHAN Das (1918), I .-L. R. 41 
‘All 6 8.—IND. 


270 xvii. ORTON 0. 
MIDDLETON (1 893), 1 “Macph. (Ct. of 
Sess.) 718.—SctO 


270 xviii. ——— ——.]-—- VAN ry ateary 
SIMPSON (R. vee ‘Lrp. (1906), 24 
R. RP. C. 117.—SCO 


270 xix. -——— 

he is & Co., [1909] 8. 

c. L. R. 606; (1909) 18. L 
Scorn. 











Gea: v. 
, 884; 46 
LT. 484.— 
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evade the patent (Martin, B.).—Bateman & 

MooRE a a ‘aa (1853), Macr. 93; on appeal, 

10.L. BR. . 

:—Generally, . Crossley v. Potte i 

Annotations Banoock 6. Renta. Cromley o. Potter (1858) 
9°77. -|—(1) A patentee, in his 

specification, claimed, as his invention, exhausting 

from millstone cases the dusty air blown through 
between the grinding surfaces, by a blast of air; 
being a combination of a blast’ & an exhaust 
applied to the working of a mill. The claim was 
not restricted to any particular mode of creating 
or applying the blast of air, nor to any particular 
mode of producing the exhaust; & both blast 

& exhaust had previously been used separately 

in working mills :—Held: the invention of this 

combination & application of a blast & an exhaust 
might be made the subject of a patent. 

(2) From the general description, it appeared 
that the upper stone was fixed & the lower stone 
was made to rotate; & some advantages were 
pointed out as resulting from this arrangement. 
Qu.: whether, according to the true construction 
of the specification, the claim should be limited 
to the application of a combination of a blast & 
an exhaust with a mill in which only the lower 
stone rotates :—Held: if the claim be so limited, 
the use of a new part of the combination, viz. 
a combination of blast & exhaust, though in 
connection with a mill in which the upper stone 
doves rotate, may be an infringement of the patent. 
-—BoviLL v. KEYWorRTH (1857), 7 BE. & B. 725; 
29 L. T.O.S. 1943 3 Jur. N.S. 817; 5 W.R. 686 ; 
119 BE. R. 1413. 

Annotations :-—As to (2) Refd. Thomas v. Foxwell (1858), 
5 Jur, N.S. enerally, Consd, Bovill v. Goodier 
(1866), 35 Beav, 427, Mentd. Bovill v. Smith (1868), 
Griffin's Patent Cases (1884-1886), 49. 

278. Though each part of combination 
old.|—A patent for a combination does not import 
a claim that each of its parts is new; & the patent 
may be valid though each part is old :—Held: the 
use of a subordinate part only of a combination 
may be an infringement of a patent for the com- 
bination if the part so used be new & material. 

...A patent for a combination is not a claim 
that each part thereof is new. On the contrary 
each part may be old, & yet a new & useful com- 
bination of such old parts may be valid, as has been 
often decided. Even if the specification con- 
tuined no disclaimer, it would be a question of 
construction whether the patent was void. Did it 
claim as new that which was old? If so, it would 
be void : but unless that was the true construction 
of the instrument the patent might be valid. 
But, where there is either a disclaimer or an 
acknowledgment that a part is old, all ground for 
objection is gone . . . the patent for an improvc- 
ment on an invention already the subject of 
a patent, if confined to the improvement, is not 
an infringement of the former patent. The use of 
the improvement with the former invention, 
during the existence of the former patent, without 
license, would be an intringement; but, with 
license. that also would be lawful, as is in constant 
experience. ... The assertion, that all patents 
for improvements on existing patents must be 
void, is obviously untenable (LoRD CAMPBELL, 
C.J.).—Listser v. LEATHER (1858), 8 E. & B. 1004 ; 
27 1. J. Q. B. 205; 4 Jur. N.S. 947; 120 HE. R. 
373, Ex. Ch. 

Annotations :—Folld. Bovill v. Keyworth (1857), 7 E. & B. 
725. Apld. Saxby v. Clunes (1874), 43 L. J. Ex. 228. 


Consd. Harrison v. Anderston Foundry Co. (1876), 1 App. 
Cas, 574; Clark v. Adie (1877), 2 App. Cas. 315. Consd. 

















British United Shoe . ©. Fussell (1 

25 R. P.O, 631. a eetd: Thommen». roxell ee8), 6 Jak 

N. 8. 37; Lister v. Hastwood (1864), 9 L. T. 766; Parkes 

v. Stevens (1869), 5 Ch. App. 36; "Wright 9, Hitchcock 

(1870), L. R. 5 Exch. 37; Dunlop Pneumatic T Oo. 

v. Moseley (1904), 91 I. T. 40. Menta. Betts v. Menzies 

& Mh ae f sae Jur. N. S. 1290; Harrison v. G. N. Ry. 

(1860), ur. N. 8. 993; Printing & 

tering Co. v. Sampson (1875), 32 L. T. 354; 

Des Manufactures De Glaces v. Tilghman’s Patent Sand 

Blast Co. (1883), 25 Ch. D. 1. 

279. }—On July 19, 1905, 
pltfs., the owners of a patent for ‘“ improvements 
in sound magnifying horns, for phonographs & 
the like,’”? brought an action for infringement of 
the same. Defts. alleged that the patent was 
invalid on the ground of want of subject-matter :— 
Held: there was subject-matter, for a patent, 
the invention had not been anticipated, & defts. 
had infringed.—GRAMOPHONE & TYPEWRITER, 
Lrp. v. ULLMANN (1906), 23 R. P. C. 752. 

280. -—In a suit for an injunction 
to restrain the infringement of a patent, the ct. 
directed four issues to be tried at law, one amongst 
them being, whether the invention was a new 
manufacture ? The judge at common law, in 
the course of the trial of the issues, expressed his 
opinion that a question of law would arise; whether 
there was upon the facts a sufficiency of invention 
to warrant the granting of a patent. The judge, 
nevertheless, went on with the trial, & put two 
issues to the jury: Is the invention new? & 
Ts it a substantial improvement ? The jury found 
for pltf. in the affirmative upon both issues. 

Upon the cause coming back to equity, the 
Master of the Rolls took up the point of law 
reserved, without considering the verdict of the 
jury, &, on the motion of defts., granted a new 
trial :—Held: the judge in equity ought to have 
considered the verdict of the jury, &, had he done 
so, the only point of law remaining would have 
been this—whether a combination of things 
previously well known which combination could 
be rightfully denominated a substantial improve- 
ment could be the subject of a patent? the 
answer to which must have been in the affirmative. 
—SPENCER v. JACK (1861), 11 L. T. 242, J. C. 
Annotations :—Apld. Saxby v. Gloucester Waggon Co. (1881), 

7 Q. B.D. 305. Folld. Ave Fried Krupp Akt. Application 

(1908), 25 R. P. Cc. 809. Refd. Thompso: ». James (1863), 

32 Boav. 570. Mentd. Young v. Fernic (1863), 1 De 


G. J. & Sm. 353. 

281. ——- .}—(1) If the combination & 
application of old machincry be new & beneficial, 
the invention of this combination may be pro- 
tected by patent. 

If there is a patent for a combination, the 
combination itself is, ex necessitate, the novelty ; 
& the combination is also the merit, if it be a 
merit, which remains to be proved by evidence. 
So also with regard to the discrimination between 
what is new & what is old. It is clear that the 
claim is for a combination, & nothing but a 
combination, there is no infringement unless the 
whole combination is used, & it is in that way 
immaterial whether any or which of the parts are 
new. If, indeed, it were left open on the specifica- 
tion to the patentee to claim, not merely the 
combinatioo of all the parts as a whole, but also 
certain subordinate or subsidiary parts of the 
combination, on the ground that such subordinate 
& subsidiary parts are new & material, as it was 
held a patentee might do in Lister v. Leather, 
No. 278, ante, then it might be necessary to see 
that the patentee had carefully distinguished 




















those subordinate or subsidiary parts, & had not 
left it in dubio what claim to parts, in addition 





78 i. —— —— Though each part of combination old.}—Re LAUERS (OR LAVERS) HEEIS PATENT, LTD. (Ont.) (1918), 


278 i. 
3D. L. R. 1.—CAN, 


002 


564 


Sect. 1.—What constituics subject-matter: Sub-sect. 
7,A.& 2B. (a).] 
to the claim for combination, he meant to assert 


(Lorp Carns, C.). . ; 
(2) In the construction of a specification, he 
appears to me that it ought not to be subjecte 
what has been called a benign interpretation a 
to astrict one. The language should be construe 
according to its ordinary meaning—the under- 
standing of technical words being of course con- 
fined to those who are conversant with the subject- 
matter of the invention—& if the specification 1s 
thus sufficiently intelligible it performs all that is 
required of it (LORD CHEI.MSFORD).—HARRISON 

v. ANDERSTON FounpRY Co. (1876), 1 App. Cas. 

574, H. L. 

Annotations :—4s to (1) Apld. Perry v. Soc. des Lunotiers 
(1893), 13 R. P. C. 664. Consd. Kynock rv. Webb (1899), 
17 R. P. C. 100. Apld. British United Shoe Machinery 
On a Mh aAemann fTONELY OO} WD > “yh 977 o Ilarriunn 
Patents Co. ©. NIcCnOIsONnN (1¥US), Zo KH. FP. U. SUS 5 UlLed 
Shoe Machinery Co. v. Fussell (1908), 25 R. P. C. 368; 
British Vacuum Cleaner Co. v. L. & S. W. Ry. (1912), 
29 R. P. C. 309. Refd. Proctor v. Bennis (1887), 36 Ch. D. 
740; Dunlop Pneumatic Tyre Co. v. Moseley, [1904] 
1 Ch. 612; Patent Exploitation ~. Siemens (1904), 21 
R. P. ©, 5413; International Harvester of America v. 
Peacock (1908), 25 kt. P. C. 765. Mentd. Ellington ». 
Clark (1887), 58 L. T. 40; Leggott v. McGeogh (1893), 


1 .P.C. 429. Generally, Refd. Cartsburn Co. v. Sharp 
(1884), 1 R. P. C. 181: Moore vv. Bennett (1884), 1 
R. P. C. 1293; Nordenfelt vr. Gardner (1884), 1 R. P. C. 


61; Hattersley v. Hodgson (1906), 23 R. P. C. 
Mentd. Watling v. Stevens (1886), 3 It, P. C. 37; 
v. Clyde Bridge Steel Co. (1892), 9 R. P. C. 470; Marconi's 
oe Bg dig Co. vy. Mullard Radio Valve Co. (1924), 


282. -—You may get in one patent 
the combination, & you may get all subordinate 
parts of that combination, so far as you claim to 
use them for one main purpose, but if you are going 
to claim a subordinate part, or one ot the elements 
of the combination tor a purpose independent of 
the purpose of the combination, then you have got 
an extra invention, & it is not all onec.--Re JONES’ 
eae (1885), Griffin’s Patent Cases (1884-1886), 


283. -}— The owner of a patent for 
improvements in winding machines, by which he 
claimed as his invention not only an entire machine, 
but also a number of subordinate inventions, 
brought an action for infringement. Defts. 
denied infringement, & alleged that the patent 
was invalid for want of novelty & utility, & also 
for want of subject-matter. They also alleged 
prior user & sale by the patentee. It was held at 
the trial, that the inventions claimed were new & 
useful & proper subject-matter for a patent, & 
defts. had infringed. Defts. appealed. In the 
Ct. of Appeal the only question discussed was that 
of infringement, & the ct. held that pltf.’s inven- 
tion was for an improvement in a well known 
machine for effecting an old object in a better way, 
that he must be confined to the particular details 
invented by him, & that defts. had not infringed. 
Pitf. appealed to the House of Lords :—Held: 
the construction put upon the specification by 
the Ct. of Appeal was too narrow, the arrangement 
of pltf., though attaining an old result in a simpler 
way to an alleged anticipation, was simpler & 
more direct in its operation & was good subject- 
matter & novel, & detts. had infringed.—Boyp 
v. Rocks S28 R. P. C. 77, Hi. J. 

nnotations :—Mentd. Lon .8 

46; Mandieberg v. Morley (1806 64 Ch. seo 
_ 284, .}— This was an action for 
infringement of a patent for an eyelet for boots, 
etc., made of metal, & coated both above & below 
the flange with celluloid, so as to provide a per- 
manent facing for the eyelet, which might be of 
any desired colour. Deft. denied infringement, & 
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admitted at the trial. In the anticipation reli 

on by deft., lacing hooks were shown, Coated site 
celluloid, & also an at Ars coated on one sido - 
but no such eyelet as pltfs.’ had been produced on 
the market. There was, however, a demand fop 
an eyelet which would stand wear. Pitfs. experi- 
mented for six years before arriving at their inven- 
tion :—Held: (1) pltts.’ combination was new ; 
it was admittedly useful, which afforded a pre- 
sumption of novelty & ingenuity ; (2) to constitute 
anticipation, the essential pert of the invention 
must be found in the anticipation; & the antici- 
pations did not show or lead to the particular 
combination of pltf.—THIERRY v. RickMAnn 
(1895), 12 R. P. C. 5435 on appeal, sub nom. 
Annotations :—Cenerally, Refd. Sav 

13 R. P. C. 364. 

23 R. P. C. 237. 

285. -|—This was an action for 
infringement of a patent for fire-proof floors. 
The invention was for the purpose of constructing 
concrete floors more expeditiously ; it consisted of 
hollow fireclay lintels resting on the lower flanges 
of parallel] girders; the lintels were flat below ; 
they projected under & covered the lower surface 
of the flanges ; the lintels formed both a continuous 
ceiling below & also a support for concrete above. 
The hollows in the lintels formed hollow air spaces 
both below & above the flanges, which air spaces 
communicated. The concrete next the girders 
rested on the flange, & between the girders on the 
lintels, but when set the lintels were no longer 
necessary. The floor was light & strong, & the 
weight was thrown on the girders. The lintels 
supported the concrete till it was set; secondly, 
dispensed with all centring; thirdly, protected 
the lower parts of the girder from fire ; & fourthly, 
formed continuous air passages. Defts. denied 
infringement, & denied the validity of the patent 
on various grounds, including anticipation by 
several prior patents, & want of subject-matter :— 
Held: the patentee had constructed, out of parts 
which were mostly old, a novel combination, 
which included a light self-supporting concrete 
floor, without the usual centring & of considerable 
utility, & the patent was good subject matter. 
The appeal was allowed, & judgment was given 
for pltfs. for an injunction & damages, with a 
certificate that the validity of the patent had come 
in question. 

It does not take away from the merit of an inven- 
tion to point out that one of its details is to be 
found in one obscure specification, & another 
detail in another, & so on, & to say that all the 
patentee had to do was to put these together ; 
it is the getting of the idea & the putting together 
of the idea, with the mechanical means of attaining 
it, that constitutes invention (RiaBy, L.J.).— 
FAWCETT v. HoMAN (1896), 13 R. P. C. 398; 12 
T. L. R. 507. 


286. —— .}—Pltfs. having sued defts. 
for infringement of their Patent No. 2562 of 1914, 
the defence was as to the features infringed, want 
of novelty, utility, & subject matter. The ct. 
held that the patent had been infringed & was not 
invalid on any of the above grounds. 

It is no criticism on the validity of a patent 
for a novel combination that the idea of it appears 
obvious when grasped, or that separate factors 
constituting it can, when isolated, be discovered 
in & extracted from previous specifications. 


= - —ewe 


age v. Harris (1896), 
Mentd. Van Beskel v. Simpson (1506, 
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There was a definite exercise of invention in 
arriving at the idea of a magazine supporting 
frame (SARGANT, L.J.).—MERGENTHALER LINO- 
type Co. v. INTERTYPE Co., Lrp. (1926), 4 
R. P. C. 239; 42 T. L. R. 682, O. A. 

287. Ambit of protection — Confined to novel 
parts..—Under a patent for an arrangement & 
combination of parts, protection will not be given 
against the use of any particular part which is not 
novel. The adaptation of a sliding door to a 
spherical lamp, sliding doors having previously 
been applied to cylindrical lamps & to other 
een surfaces, cannot of itself be the subject of a 
patent. 

A person having a patent for improvements in 
gas lamps, made further improvements in such 
lamps, & obtained a patent for the subsequent 
improvements. The specification to the second 
patent stated that the invention related to the 
construction of lamps of a class forming the 
subject of the former patent, & then described the 
mode of making the improved parts of the lamp :— 
Held: the specification was sufficient.—PARKES 
v. STEVENS (1869), 5 Ch. App. 36; 22 L. T. 635; 
. Na ae He = 

notations :-——Mentd. Hill vo. Hibbit s J. Ch. 

703; Murray v. Clayton (1872), 7 Gh agp Sis : Jock: 


v. Adie (1875), 10 Ch. App. 667; Harrison v. Anderst 
Foundry Co. (1876), 1 App. Cas. 574. n nderstonu 


288. Confined to particular mode of com- 
bination.|—-Upon the construction of a patent :— 
Held: (1) although the patent included matters 
some of which were new & some old, it might be 
upheld by limiting the claim, as in Seed v. Higgins, 
No. 1063, post, to the particular combination in the 
particular manner described in the specification. 
(2) The antecedent existence of an invention, 
not shown to have been brought to any successful 
result, & which was so far similar, that if subse- 
quent in date to the patent it would have been 
held a colourable & clumsy imitation for the 
purpose of effecting the same result, did not 
invalidate the patent by anticipation.—Daw v. 
ELEY (1867), L. R. 3 Eq. 496; 36 L. J. Ch. 482 ; 
15 L. T. 559. 


Annotations :—<As to (2) Apld. Pneumatic Tyro Co. vr. East 
London Rubber Co. (186), 75 L. T. 488. Refd. Murray 
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7, WU, 
325; Moss v. Malings (1886), 33 Ch. D. 603. 


289, -]—As the only thing that could 
be patented was the mode of manufacture & the 
particular mode of combination, it was open to 
all the rest of the world to exercise their ingenuity 
in the same way to see if they could not invent 
some other mode (JAMES, L.J.).—-BINNEY v. 
FELDTMAN (1875), QGriffin’s Patent Cases (1884— 
1886), 49, C. A.; affd. Griffin’s Patent Cases 
(1884-1886), p. 51, H. L. 

290. .]— What the patentee is im- 
proving is a ticket-punching apparatus in which 
the punch is held back, or set fast, & has to be 
released, & his improvement is in the mode of 
holding it back, or fastening it back, & then 
releasing it. The mechanism for holding or 
fastening the punch back is what he calls the 
locking device, & is very ingenious. It is so 
contrived that the punch is held back until it is 
released by the rising of a pin in it which rising of 
the pin is caused by the insertion of the ticket. 
But the fundamental idea of the patentee, & the 














292 ii. 





PART Iv, SECT. 1, oe 1.— 
- (a). 

282 i. Necessity for.}—May v. Hia- 

GINS (1916), 21 hd L. It 110, AUB. 


.-—-When a pretended 
invention constitutes neither a new 
rocess nor a new combination 
ucing a result unknown before, it is 
not patentable.—DOMPIERRE v. BARIL 


665 


essence of his invention is, first, to hold back the 
punch & then to release it, & to do both in a better 
way than before. . . . His patent really is for the 
combination of his peculiar device for first locking 
& then releasing the punch which perforates the 
ticket. Deft. starts from an entirely different 
point of view, & arrives at the same end by an 
essentially different process. Deft. does not lock 
or hold back his punch at all. His punch is 
always free to move, although, of course, it can- 
not make a hole in anything until something in 
which a hole can be made is put in front of it. It 
is true that deft. has availed himself of part, & 
of an important part of pltf.’s invention—viz., 
the idea of having a movable punch, accompanied 
by a pin, which is prevented by the ticket from 
descending when the punch comes down & makes 
a perforation. If pltf.’s patent was for the com- 
bination of a punch & pin made to move together, 
but so, nevertheless, that the pin should be kept 
up whilst the punch perforated the ticket, then 
deft. would have infringed the patent. But it 
1s impossible to construe pltf.’s patent as a patent 
for this device except in combination with his 
locking device. Both are essential to his invention, 
& the combination patented by pltf. has not been 
taken by deft. (LINDLEY, JI..J.)—TickretT PUNCH 
& REGIsTER Co., Lrp. v. COLLEY’s PATENTS, 
mer (1895), 12 R. P. C. 171; 11 T. L. R. 262, 


Annotation :-—Mentd. Incandescent Gas Light Co. v. De Mare 
Incandescent Gas Light System (1896), 13 R. P. C. 301. 


291. Component parts—So far as directed 
to principle purpose.|—Re JONES’ PATENT, No. 
282, ante. 





B. Essentials of Combination. 
(a) Novelty. 

292. Necessity for.]—-BouLTon v. Buu, No. 
90, ante. 

293. -|—A patent for improvements in 
the construction of ships’ anchors, windlasses, & 
chain cables, cannot be supported unless there is 
novelty in each invention; & therefore, where it 
turned out that there was no novelty in the con- 
struction of the anchors, it was held that the 
patent was wholly void. 

Now, a patent for a machine, each part of 
which was in use before, but in which the combina- 
tion of the different parts is new, & a new result 
produced, is good ; because there is a novelty in 
the combination (ABBOTT, C.J.).—BRUNTON v. 
Hawkes (1821), 4 B. & Ald. 541; 1 Carp. Pat. 
Cas. 405; 106 K. R. 1034. 

Annotations :-—Consd. Harwood vw. G. N. Ry. (1860), 2 B. & 8. 
194. Refd. Morgan v. Seaward (1837), 2M. & W. 544; 
Cook v. Pearce (1844), 8 Q. B. 1054; Heath v. Unwin 
(1845), 13 M. & W. 883; Barber v. Grace (184%), 17 L. J. 
Ex. 122; Ormson v. Clarke (1863), 14 C. B. N. S. 475; 
Bovill v. Finch (1870), L. R. 5 C. P. 523. 


294. .|— Semble: a combination of two 
things which in themselves are not new, & which 
by the combination produce a new thing, will 
not support a patent, unless the new thing will 
produce a new result: its being a means of pro- 
ducing a result, which, by other means, could have 
been before produced, will not be sufficient.— 
SAUNDERS v. ASTON (1832), 3 B. & Ad. 881; 1 
ri Pat. Cas. 510; 1L. J. K. B. 265; 110 BE. R. 

295. ——.] — Lister v. LEATHER, No. 278, 
ante. 











(1889), 18 R. L. O. 8. 597.—CAN. 


202 ili, ———.}—FLEXLUME S1IGn Co. 
vw. MaAcEY Sia@n Co. (Ont.), [1924] 
4 D. L. R. 49.—CAN 


TO- 
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Sect. 1.—What constitutes subject-matier: Sub-sect. 
7, B. (a) & (b).) 

ok .]—CANNINGTON v. NUTTALL, No. 320, 
post. 

297. ———.] —Pltf. obtained in 1874 a patent 
for certain improvements in interlocking appa- 
ratus for railway points & signals. Patents had 
been previously obtained in 1870 & 1871 for 
Inventions of apparatus for similar purposes. In 
an action for infringement of pltf.’s patent of 
1874 by defts., it was pdrabted by pitf.’s wit- 
nesses that, taking the two inventions of 1870 
& 1871 together, & discarding all superfluous parts, 
every element of the patent of 1874 was to be 
found in one or other of those inventions; & 
that no new result was obtained by their com- 
bination in the patent of 1874 different from that 
which had been obtained by the previous inven- 
tions, but it was contended for pltf. that the 
combination of the two inventions of 1870 & 187 1, 
effected by pltf.’s invention of 1874, required such 
an exercise of skill & ingenuity as to constitute 
the subject of a valid patent. There was, however, 
evidence, with which the ct. was satisfied, to show 
that any person of ordinary skill & knowledge of 
the subject, placing the two inventions of 1870 
& 1871 side by side, could effect the combination 
of the two in a manner similar to that of pitf.’s 
invention without making any further experi- 
ments or obtaining any further information :— 
Held: pltf.’s invention was not of sufficient 
novelty to constitute the subject of a valid patent. 
—SAXBY v. GLOUCESTER Waccon Co. (1881), 
7Q. B. D. 305; 50 L. J. Q. B. 577, D. ©. ; affd. 
(1883), Griffin’s Patent Cases (1887) 56, H. Ju. 
Annotation :— ; P rhts- 

Prd Tiootne igitn C™ fase BUaE' gE, © Knlehts 

298. —-—.] —Procror v. Bennis, No. 975, 
post. 

299. -|— But the evidence shows that 
the Aberdeen machine has never worked success- 
fully; it is inefficient; it wants something. 
Plitf.’s patent is a combination of the materials 
of the Aberdeen machine with that something 
which it wants. . . . I come to the conclusion that 
pitf.’s patent has not been anticipated, that it is 
not bad for want of novelty (LokD KsHER, M.R.). 
——LYON v. GODDARD (1893), 9 T. L. R. 546; 10 
R. P. C. 334, C. A.; affd. sub nom. GODDARD v. 
LYon (1894), 11 R. P. C. 354, H. L. 

Annotations :—Consd. Benton : 5 
42 It. P. GC, 284. Reld. Caro v. Cressy (gol), 17 dt PC 
7 








255; Re Alsop’s Patent (1907), 24 C. 733; Hat- 

maker v, Nathan (1917), 34 BR. P. CG. 317. 
_ 800. -|—This was an action for the 
infringement of a patent fur waste water closets. 
The patentee’s claim was substantially for a com- 
bination of a number of parts, not containing any 
essential novelty, but producing an effective 
result, which had procured a ready sale, & was 
casily adaptable to existing buildings & drains. 
Deft. _pleaded that pltf.’s alleged improvements 
contained no invention & were anticipated by 
prior specifications & prior usc :—Held: pltt.’s 
invention was not anticipated & following Hay- 
ward v. Hamilton, No. 131, ante, as a new com- 
mercial article though a combination of old parts, 
it was good subject-matter.—DuckreTtTs, Lrp. 
v. WHITEHEAD (1895), 12 BR. P. C. 187. 
301, ——.]—-Fawcerr v. Homan, No. 285 
ante. : 

302. -]/— Inventors are not require 
know or to point out the reasons or api 
beneficial results are produced by the means whic 
they describe & claim as effective, & which are 
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effective in causing them, nor to know or point 
out all the beneficial effects which may result. 
In other words, what is invented is the combina- 
tion, & if that has been invented & is novel nothing 
more is required but utility for the general purpose 
which is the indicated object of the invention. 
Within the limits of that purpose the inventor of 
the combination need not disclose or prove any 
particular ground of utility of any particular 
ingredient: & it seems to me to follow that a 
person who makes use of the combination within 
the limits of that purpose cannot escape from the 
charge of infringement merely because his motives 
for using the ingredient are different from those 
of the inventor (WRIGHT, J.).—MAxIM-NORDEN- 
FELT GUNS & AMMUNITION Co. & HIRAM STEVENS 
Maxim v. ANDERSON (1897), 13 T. L. R. 2623; on 
appeal (1898), 14 L. RK. 487, H. L. 

303. -)—In 1885, letters patent were 
granted to A. for ‘‘ the use of earthenware pipes 
in place of brickwork or other material in the 
formation of self-flushing water closets.” The 
claim, as amended, was tor ‘‘ the use of pipes of 
the above form, constructed of earthenware to 
form, as hereabove stated & described, a direct 
communication of the water closet seat with the 
main drain.’’ The patentee brought an action 
for infringement, in which defts. alleged (inter 
alia) non-infringement, want of subject-matter, & 
want of novelty. Pitti. alleged that his invention 
consisted in a combination of pipes performing 
a function not performed by the parts separately : 
—Held: the claim was for the use of the pipes in 
combination, that it was useful, but the patent was 
invalid for want of subject-matter, since the 
combination performed no function not performed 
by the parts separately, which functions so per- 
formed were not novel, & even if this were not so, 
the combination was not novel.— ALLEN v. OATES 
& GREEN, Lrp. (1898), 16 KR. P. C. 744. 

304. -J—In 1895 a patent was granted for 
‘an improved device for holding or retaining 
ladies’ hair.’”? The device was a combination ot 
a hinged binder as a means of making a secure 
foundation for the cviffure, with arms or wings 
as a means of coiling or arranging the hair so as 
to form a complete edifice. Pltfs., who in 1898 
became the registered proprietors of the patent, 
in that year commenced large sales of the devices, 
each mounted for the purpose of sale on a show 
card, the goods so mounted coming to be known 
in the trade as pltfs.’ In 1900 defts., having been 
customers of pitis., themselves offered for sale a 
similar device mounted in a similar manner, but 
not made by or for pitfs. Pltfis. brought an action 
for injunctions to restrain the infringement of 
their patent & ‘“ passing off,” with other relief. 
Defts., at the trial, abandoned their defence as to 
‘* passing off,’’ but contended that pltfs.’ patent 
was invalid for want of novelty & lack of invention, 
& that it had been anticipated by certain prior 
specifications :—Held; the interim injunction as 
to ‘*‘ passing off,’? which had been granted should 

made perpetual, with the addition of the words 
applicable to the expiration of pltfs.’ patent ; 

Itis.’ patent was valid as claiming protection 
or a new & useful combination having the merit 
of ingenuity & invention, & was not vitiated either 
by the fact that two of the claims, which were 
Clearly appendant to the ‘‘ improved device ’’ of 
the patent, were for old devices, or by the alleged 
anticipations; defts. had infringed the patent 
of pltfs., who were therefore also entitled to an 
injunction restraining infringement & to the usual 
certificates, as well as to an order for delivery up 
of the infringing articles & a direction for an 
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account of profits.—Parker & SmiTH v. SATCH- 

WELL & Co., Lrp. (1901), 45 Sol. Jo. 502; 18 

R. P. C. 299. 

Annotation :—Refd. True & Variable Electric Lamp Syndi- 
cate v. Bryant Trading Syndicate (1908), 25 R. P. C. 461. 
805. ———.]—In 1895 a patent was granted to 

J. for “ improvements in cyclometers, revolution 

counters, or indicators.’’ The first claim was as 

follows :—‘‘ In a cyclometer, revolution counter, 
or indicator the combination, with a chambered 
-support & an actuating shaft, of index rings 
mounted to revolve on said support & adapted to 
transmit movement from each of said index rings 
to the next in order, the hubs of said gear being 
flattened, spring arms supported within the 
chamber & bearing upon the opposite flattened 
faces of said gear hubs, & means for actuating the 
first of said rings from said actuating shatts.”’ 

There were four other claims for similar combina- 

tions, expressed in more detail & with additional 

modifications. In 1900 A. W. G., Ltd., presented 

a petition for revocation of the patent on the 

grounds of want of novelty & subject-matter :-— 

Held: in the first claim the novelty depended 

on the squaring of the hub & the usc of the spring 

arms in the minor combination which was the 
subject of the claim, & such combination was not 
new, useful, & good subject-matter for a patcnt.— 

Re JUSTICE’S PATENT (1901), 18 R. P. C. 241. 

306. -\—Marcon1 & MARCONI’S WIRELESS 
TELEGRAPH Co., Lrp. v. BritisH RADIO-TELE- 
GRAPH & TELEPHONE Co., Lrp., No. 317, post. 

307. -]—PItfs. were the owners of a patent 
for ‘“‘improvements in sample cards.” Claim 1 
of the complete specification was as follows :— 
‘A sample card for displaying textile fabrics, 
comprising a body portion & an embossed pancl 
struck up from the said body portion having a 
surface forming a replica of a sample of textile 
material.’? Claim 2 was as follows :—‘‘ A sample 
card for displaying textile fabrics, comprising a 
body portion, & an embossed panel struck up from 
the said body portion having a surface forming 
a replica of a sample of textile material & sharply 
defined edges raised above the body portion a 
distance substantially equalling the thickness of 
a sample of textile material.” Claim 3 was sub- 
stantially Claim 1 with the addition of the words 

& a sample of textile material attached to said 
Sample card.” At the trial of an action for 
infringement of the patent defts. admitted in- 
fringement, but alleged that the patent was invalid 
for want of subject-mattcr. It was admitted by 
pltfs. that the striking up of panels & the embossing 
of the surface representation of the texture of the 
material were both old, but pltfs. contended that 
the combination was novel & produced a particular 
result which was commercially successful :—Held : 
In view of the existing common knowledge at the 
date of the patent, there was no subject-matter.— 
SIMPLEX LituoarapH Co. v. CAUsTON (SIR 
roar wee, & Sons, Lrp. (1921), 38 R. P. C. 403, 











_ 808. ——.] — Hiaainson & ARUNDEL vv. 
Brntiey & BENTLEY, Ltp., No. 636, post. 

309. What constitutes novelty—Omission of part of 
old combination.]—A patent claimed the invention 
of manufacturing tubes by drawing them through 
rollers, using a maundril in the course of the 
operation. A later patent claimed the invention 
of manufacturing tubes by drawing them through 
fixed dies or holes, but the specification was silent 
as to the use of the maandril :—Held: the ct., 
taking the whole of the latter specification together, 
would infer that the maundril was not to be used, 
& the latter patent was good.— RUSSELL v. COWLEY 
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ae 1 Cr. M. & R. 864; 1 Web. Pat. Cas. 


Annotations :—Consd. Russell v. Ledsam (1845), 14 M. & 
W. 574; Beard v. Egerton (1849), 8 C. B. 165; Holmes 
vw. L. & N.-W. Ry. (1852), 12 C. B. 831. Refd. Brook & 
Hirst v. Aston (1859), 5 Jur. N.S. 1025; Betts v. Menzies 
(1860), 1 EK. & EB. 1020. 


310. -}— An alteration by subtrac- 
tion, if it were more than a colourable subtraction, 
would, as it seems to me, alter the combination. 
It would not be a combination of the same things ; 
it would be a combination of different things ; 
& if the combination were altered by a matcrial 
subtraction, I should think it was a new com- 
bination. But an alteration by substitution, that 
is by substitution of one of the material elements 
of the original combination, must to my mind, be 
@® bnew combination. The second combination, 
then, is a combination of different things from the 
first. There is the taking away of one of the 
elements, & a material element of the old com- 
bination, & a putting in of a new material element 
which is different from any of the clements of the 
former. 

So long as the specification shows what part of 
the combination is new, it matters not where in 
particular it is shown to be so. The new part may 
be pointed out either in the body of the specifica- 
tion or in one of the claims (LINDLEY, L.J.).— 
NORDENFELT v. GARDNER (1884), Griffin’s Patent 
Cases (1884-1886), 175; 1 RK. P.C. 61, C. A. 
Annotations :—Refd. Proctor v. Bennis (1887), 36 Ch. D. 

40; Boyd v. Horrocks (1891), 9 R. BP. C. 77. 

311. Ascertained by construction of whole 
specification.|—-Where a patent is granted for a 
combination of several things, some of which are 
old & some new, the question for the jury is 
whether, taking the specification altogether, that 
which is claimed as a whole is new; & the imita- 
tion by a chemical or mechanical equivalent of a 
part of the combination, which is both material 
& new, is an infringement.—NEWTON v. GRAND 
JUNCTION Ky. Co. (1846), 5 Exch. 381; 20 L. J. 
ex. 427, n. 3; 155 MW. R. 144. 

Annotations :—Consd. Holmes v. L. & N.-W. Ry. (1852), 
12 C. B. 831; Lister v. Leather (1858), 8 KE. & B. 1004 ; 
Clark v. Adio (1875), 10 Ch. App. 667. Refd. Smith v. 
L. & N.-W. Ry. (1853), 2 HK. & B. 69; Tetley v. Kaston 
Ee rer B. N.S. 706; Betts vu. De Vitre (1865), 11 











312. ——— Whether application of old apparatus 
to new purpose.|—-BusuH v. Fox, No. 616, post. 
18, ——~ ——..] —_ H1IGGINSON & ARUNDEL v. 


BENTLEY & BENTLEY, LTp., No. 636, post. 
314, Increased simplicity & directness.|— 
Boyp v. HoRRocKsS, No. 283, ante. 





(b) Utility. 

315. Necessity for—- Production of better or 
cheaper article.|—-It is no objection to the validity 
of a patent that the invention cannot be used 
except by means of a former patented invention; 
especially when the second patentee expressly 
disclaims any part of such former invention. 

Weare of the opinion, that if the result produced 

y ... @ combination is either a new article, or 
a better article, or a cheaper article, to the public 
than that produced before by the old method such 
combination . .. may well become the subject 
of a patent. . . . There are numerous instances of 
patents which have been granted where the 
invention consisted in no more than the use of 
things already known, the acting with them in a 
manner already known, the producing effects 
already known, but producing those effects so as 
to be more economically or beneficially enjoyed 
by the public. ... In point of law, the labour 
of thought or experiment, & the expenditure 


568 


Sect. 1.—Whal constitutes subject-maticr : Sub-sect. 
7, B. (6) & (¢).] 
of money, are not the essential grounds of or 
sideration upon which the question, whether t ri 
invention is or is not the subject-matter of a patent, 
ought to depend ; for if the invention be new & 
useful to the public, it is not material whether it is 
the result of long experiments & profound research, 
or whether of some sudden & lucky thought, or of 
mere accidental discovery (TINDAL, C.J -)— 
CRANE v. Prick (1842), 4 Man. & G. 580 ; 5 Scott, 
N. Rh. 338 ; 12 Ju. J. Cc. Pp. 81 3 ] Web. Pat. Cas. 
393; 134 1. R. 239. ; 
Annotations :— Distd. Steiner v. Heald (1849), 2 Car, & Kir. 
1022. Dbtd. Rushton v. Crawley (1870), L. RK. 10 Ka. 
522, Consd. Murray v. Clayton (1872), 7 Ch. App. 570. 
Expld. Bamlett v. Picksley (1875), Griffin’s Patent Cases 
(1884-1886), 40. pld. Morgan v. Windover (1887), 
3°7. L. R. 748: Wallace v. Tullis Russel] (1921), 38 
R. P. GC. 199. Refd. Barber v. Grace (1847), 17 L. J. Ex. 
122:- Booth v. Kennard (1857), 26 L. J. Kx. 305 ; Horton 
v. Mabon (1862), 12 C. B. N.S. 437; Harwood v. G. N. 
y 11 H. L. Cas. 654; Clark v. Adic (1877), 2 
App. Cas. 315; Lister v. Norton (1886), 3 RK. P. C. 199; 
Vickers v. Siddell (1890), 7 It. P. C. 292; Goddard v. 
Lyon (1894), 11 R. P. C. 354; Pirrie v. York Street Flax 
Spinning Co. (1894), 11 KR. P. C. 429; Hatmaker v. 
Nathan (1917), 34 R. P. C. 317 ; Moore Filter Co. v. Great 
Boulder Proprietary Gold Mines (1921), 38 R. P. C. 239. 


316. -|—Where a machine for which 
a patent had been granted was shown to produce 
work more expeditiously, more economically, 
& of a better quality than any previous machine : 
—Held: the patent could not be invalidated 
on the ground that the machine was formed by 
the mere arrangement of common elementary 
mechanical materials, producing results of the 
same nature as those previously accomplished by 
other mechanical arrangements & construction. 
The public exhibition of a machine in which there 
are defects, owing to which it proves an entire 
failure, does not affect the validity of a subse- 
quent patent for a machine, in which, though 
slnilar in some of its details to the former, the 
defects are remedied so as to produce a service- 
able machine. | 

It falls also within the doctrine laid down by 
Lorp ELDON, that there may be a valid patent 
for a new combination of materials previously 
in use for the same purpose, or even for a new 
method of applying such materials (JAMES, J..J.).— 
MURRAY v. CLAYTON (1872), 7 Ch. App. 570; 27 
L. T. 110; 20 W. R. 649, L. JJ. 

Annotations :—Consd. Clark v. Adie (1875), 10 Ch. App. 667. 
Apld. Sykes v. Howarth (1879), 12 Ch. D. 826. Consd. 
Edison Co. v. Holland (1889), 6 R. P. C. 243. Refd. 
Vickers v. Siddell (1890), 7 R. P. C. 292 ; Pneumatic Tyre 
Co. v. East London Rubber Co. (1896), 75 L. T. 488; 


International Harvester of America v. Peacock (1908) 


25 R. P. C. 765; Moore Filter Co. v. Great Boulder Pro- 
priectar 


y Gold Mines (1921), 38 R. P. C. 239; Wallace v. 
Tullis Russel] (1921), 38 R. P. C. 199. 


317. -|—No one who borrows the 
substance of a patented invention can escape the 
consequences of infringement by making imma- 
terial variations. The question always is whether 
the infringing apparatus is substantially the same 
as the apparatus said to have been infringed. 
Where a patent is for a combination of parts or a 
process, & the combination or process, besides 
being itself new, produces new & useful results, 
every one who produces the same results by using 
the essential parts of the combination or process 
18 an Infringer, even though he has in fact altered 
the combination or process by omitting some 


PART IV. SECT. 1, SUB-SECT. 7.— 
B. (b). 














$18 i. Necessity for.}—A patent may | but onl 


result, & that the specification claims, 
not the old processes or any of them, 
such new combination.— 


PATENTS AND INVENTIONS, 


unessential part or step, & substitu; 

nga ut, 
part or step which is in fact equivalent 42 rane. 
or step he has omitted. To ascertain the essential 
feature of an invention, the specification must be 
read & interpreted by the light of what was 
generally known at the date of the patent.— 
Marconr & Marconi’s WIRELESS TELEGRAPH 
Co., Lrp. v. Britis! RADIO-TELEGRAPH & TELE- 
PHONE Co., Lrp. (1911), 27 T. L. R. 274; 28 
Rr. P. C. 181. ; ne 

Ons :— . Ama a ertie 

Ante). Lita - e Abb Re heonls Gold N n Semmitit ys 

116 L. T. 111; Fellows_v. Lench (1916), 34 R. P. C. 45; 

Osram Lamp Works v. Popo’s Electric Lamp Co. (1917), 

34 R. P. C. 369. 

318. .]—Patent granted where neither the 
material nor the shape of the article to be manu- 
factured, nor the mode of making it was new, 
but where the three particulars were now usefully 
cormbined for the first time.—He Martin & 
Hyams’ Patent (1855), 25 L. T. O. 8S. 170; 3 
W. R. 433, L. C. 

319. ——.]—LIsTER v. LEATHER, No. 278, ante. 


320. .]|—A patent may be sustained though 
each principle or process in it was previously well 
known to all persons engaged in the trade to which 
the patent relates, provided that the mode of 
combining these processes was new, & produced 
a beneficial result, & provided also, that the 
specification claimed not the old processes or any 
one of them, but only the new combination. 
A patent was taken out for an improvement in 
the mode of manufacturing glass. The old 
mode had been that of putting the materials 
which were to form the glass in pots placed on 
sieges, or benches, with the fire underneath, the 
rising flames of which played around them, & when 
they became too hot & cracked, they were removed 
from their position, & the overheated & cracked 
parts were presented to a current of cooling air, 
& the molten material was thus, partially at 
least, saved from waste, & the cracks in the pots 
were stopped up with a portion of it, & were 
thus preserved from destruction. The new method 
consisted in. adopting some previous improve- 
ments, such as suppressing the fire pots, placing 
the materials in a tank, etc., to which the patentee 
laid no claim, & in combining these things with 
an improved furnace. His invention consisted 
of forming the sides of the tank or chamber con- 
taining the glassmaking materials hollow, in such 
wise that a current of refrigerating air may circu- 
late & prevent any excessive heating of the sides. 
which retain or inclose the fused materials. 
Though all the principles upon which the new 
method was based were well known, the new form 
of combining them was shown to make the melting 
of the materials less subject to danger & less 
costly in use :—Held: (1) this new form of com- 
bination, being useful & valuable, constituted a 
valid ground for a patent; (2) a direction to a 
jury that, if the combination was new & was useful, 
the patent could be supported, though each 
separate process employed in it was previously 
known, was correct. 

Now the only thing that appears to have becn 
regarded by the patentee as a new discovery, 
apart from the apparatus, was the application of 
the external air to the sides of the tank. It was a 
discovery, .certainly, but it was a thing for which, 








HOFF v. TORONTO Ry. Co. & POWER 
(1902), 7 Exch. C. R. 411.—CAN. 





be sustained though each principle or | VION v. Dupuis (1897), Q. R. 12 8. C. — 

process in it was previously woll known, 465.—CAN. fiscnaay tenis PATENTS Fe (Out) 
provided that the mode of combining (1919), 18 Exch. C. Rt. 199; 43D. L. R. 
them be now & produce a beneficial 318 il, ——.}—GrRurFIN & BRINKER- 1.—CAN, cian : 
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independently of the other apparatus, 
no patent could have been obtained. 
construct an apparatus, & may, in point of fact, 
make the merit & the benefit of that apparatus 
depend upon the application of some natural 
force or property which is perfectly well known ; 
but my invention consists in the construction of 
the apparatus in such a manner as to bring the 
natural agency or power to bear upon & effect the 
object which I desire to effect. ... The Lord 
Justice did not observe where the disclaimer 
begins & he has confounded the introductory part 
or the reason for the disclaimer with the dis- 
claimer itself. He has taken the preface & the 
reason given for the thing that was done, as if 
that preface & that reason had become incor- 
porated into the specification by the operation of 
the disclaimer. . . . The reason for a disclaimer is 
no part of the disclaimer itself (LORD WESTBURY). 
—CANNINGTON v. NUTTALL (1871), L. R. 5 H. L 
205 Sey L. a Ol: 7 ao; H. L. 
Annotations -—As to (1 . ‘ Max 
Spinning Co. (1804): Mt Re : roarery Red. Ste Guulund 
& Gibb’s Patent (1890), 7 R. P. C. 367; Vickers v. Siddell 
a pale i ae ay ae Pe teas - are v. Manchester 
Tyre Co, ¥, Kast London Rubber Co. 18s ise aE 
321. -|—MaAxIM-NORDENFELT GuNs & AM- 
MUNITION Co. & Hiram STEVENS MAxim v, ANDER- 
SON, No. 302, ante. 
_ 822. -| — The owners of three patents for 
Improvements in pocket automatic gas lighters 
commenced an action for infringement. Defts. 
denied infringement, & alleged that the patents 
were invalid by reason of being anticipated, of 
want of subject-matter, of novelty, & of utility. 
The writ as originally issued alleged infringement 
of one patent only. Subsequently it was amended 
by the inclusion of two others. From the state- 
ment of claim it appeared that, although pltfs. 
ultimately became the assignees of all the patents, 
at the time of the issue of the writ they were not 
the assignees of the two added under the order 
flving leave to amend. The particulars of 
breaches delivered related to articles sold before 
pltfs. had acquired a title to these two patents, & 
no amended particulars of breaches were delivered. 
Plitfs. were not able to bring their particulars of 
breaches within the first patent. Upon objection 
being taken to pltfs. proceeding, it was arranged 
by consent that the question of the validity of one 
only of the three patents, i.c., one of the two 
subsequently added, should be tried, together 
with the question of infringement thereof, pltfs. 
Walving any inquiry as to damages :—Held: the 
invention was a new application of an old form 
of protecting cover in combination with old & well 
known attributes of platinum black so as to pro- 
duce a useful commercial article ; the patent wus 
valid ; & defts. had infringed.—HEINE, SOLBY & 
Co, v. CONINCO INCANDESCENT LIGHT Co. (1904), 
21 BR. P. C. 202. 
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323. Necessity for.]—-SAXBY v. 


: GLOUCESTER 
Waaaon Co., No. 297, ante. 
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$23 i. Necessity for.}—A combina- 
tion of two or more known mechanical 
appliances, the result of which is to 
elfect a new purpose, or to effect an 
old purpose with greater efficiency or 
economy, may be the subjcat-matter 
of a patent if it involves some sub- 
Btantial exercise of the inventive 
PETERSEN 


material, 


the material, 


meme 


faculty. ILLMANN  ¥. 
(1904), 2 Cc. L. RK. 1.—AUB. 


probably | 
I ma 


.J—Where there is merely 
the substitution of ono well known 
for another equally well 
known material, to produce the same 
result on the same principle in a more 
agreeable, & useful manner, or a mere 
mechanical equivalent for the use of 


it is not the subject of a patent.— 
BALL v. CROMPTON CoRSET Co. (1887), 
13 S. C. R. 469.—CAN, 


323 iii, ——.]— WISNER v. COULTHARD 
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_ 824, ae The owner of a patent for 
improvements in litho & letterpress printing 
machines brought an action for alleged infringe- 
ment of the third claim of his specification. Defts. 
denied infringement, & denied the validity of the 
patent on the ground, amongst other things, that 
the alleged invention was not the subject of a 
patent. Pltf.’s evidence at the trial showed 
that pltf.’s first & second claims were for the com- 
bination of certain brackets & an in‘ermediate 
frame cast together; there being nothing posi- 
tively hew in the shape or in the parts, but the 
invention being said to be in the construction 
which gave greater stability & rigidity, & enabled 
the frame to be withdrawn without disturbing 
the rest of the machine :—Held: the first & 
second claims were really for the mere casting 
together of things well known, & were not subject- 
matter, & the patent was invalid.—NEWsUM v. 
MANN (1890), 7 R. P. C. 307. 

325. -|— W. took out a patent for an 
improved mincing machine which was in effect a 
combination of a mincing machine & a filling 
machine, both of which were old. He brought 
an action tor infringement against N. & co., who 
put in issue the validity of the patent on the ground 
that the alleged invention consisted simply in 
joining two well known machines, & was not 
subject-matter :—Held: there was not sufficient 
invention to constitute subject-matter. 

To maintain a patent there must be a substantial 
exercise of the inventive power or inventive genius, 
though it may be very slight alterations will pro- 
duce important results, & in those slight alterations 
there may be great ingenuity (Corron, L.J.).— 
WILLIAMS v. NyE (1890), 7 R. P. C. 62, C. A. 


Annotations :—Reftd. Northern Press & Engineering Co. & 
Annand ». Hoe (1906), 22 T. L. R. 453; Mergenthaler 
Linotype Co. v. Intertype Co. (1926), 42 T. L. lt. 682. 


326. .|—VickErs, Sons & Co. v. SIDDELL, 











| No. 910, post. 


327. ——.] — The action was for infringement 
of two patents for improvements in pince nez 
double eyeglasses. Deft. denied infringement & 
alleged that the patents were invalid on various 
grounds, including want of novelty & subject- 
matter, & anticipation by prior specifications & 
prior user. At the trial, pltf. claimed that his 
invention was a combination of a rigid bridge, 
pivoted placquets, & spring arms:—Held: the 
combination was not such a novel invention as 
could form the subject-matter of a patent, & the 
invention, if any, was anticipated—-Woop v. 
RAPHAEL (1897), 14 BR. P. C. 496, C. A. 


Annotations :-—Refd. British United Shoe Machinery Co. 
v. Fussell (1908), 25 R. P. C. 631; Morgenthaler Linotype 
Co. v. Intertype Co. (1926), 42 T. L. R. 682. 





328. .})— Brooxs v. LampLuGH, No. 231, 
ante. 
329. .|}— The principle of using 2 small 





auxiliary cylinder was indeed known before, but 
pltfs.’ combination was substantially a new 
process, which was the result of real invention 
(Romer, L.J.).—TayiLor & Scott v. ANNAND & 
NorRTHERN Press & ENGINEERING Co., LTp. 
(1899), 17 R. P. C. 126; 16 T. L. R. 84; 44 Sol. 


(1893), 22 S. C. R. 178.—CAN, 


322 iv. .}—TAYLOR 0. BRANDON 
MANUFACTURING Co. (1894), 21 A. R. 








361.—CAN. 

323 v. jJ— Van BERKEL v2. 

Srmmpson (R. D.), Lrp., [1907] S. C. 

it is void of invention, 165 ion Se. L. R. 87; 148. L. T. 454. 
nS if . 


323 vi. ——~.}—WALSH v. SHEELFY, 
[1911] T. P. D. 1.—S. AF. 
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Sect. 1.—What constitutes subject-matter: Sub-sect. 
7, B. (c); sub-sect. 8.] 


a C. A.; on appeal (1900), 18 R. P. C. 53, 
Annotation :—Refd. Benton & Stone v. Denston (1925), 42 
R. P. C. 284, 


330. -] — PARKER & SMITH v. SATCHWELL 
& Co., Lrp., No. 304, ante. 

331. -]—In 1893 a patent was granted to 

G. for ‘‘ improvements in stcam traps.’’ In 1894 
another patent was granted to G. tor ‘‘ improve- 
ments in steam traps.’”’ The traps in question 
were expansion traps. The 1894 patent was in 
effect for a combination of a lever & spring 
operating the valve of the steam trap. Defts. 
in an action for infringement of this patent pleaded 
a number of prior publications, & contended that 
all that pltf. had done was to take a well known 
mechanical contrivance & apply it to a subject 
to which it had not been hitherto applied, & that 
there was no invention :—Held: pltf.’s inven- 
tion had not been anticipated, & the arrange- 
ment of his combination required the exercise 
of considerable ingenuity ; the patent was valid, 
& pltf. entitled to succeed.—GEIPEL v. MAN- 
CHESTER CORPN. (1903), 21 R. P. C. 41. 
_ 882. -j—In 1844 a patent was granted for 
improvements in & relating to the suspension of 
incandescent gas lamps. ‘The object of the patent 
was to avoid vibration & thus prevent the in- 
candescent mantle from being destroyed. The 
patentee claimed ‘‘ A gas burner fitting combined 
with a flexible connecting tube & suspended by 
one or more elastic cords or springs connected 
thereto, all arranged substantially in the manner 
as shown & described & for the purpose as herein- 
before set forth.’”’ In 1904 pltts., in whom the 
patent had become vested, commenced an action 
for intringement of the same. Dett. pleaded that 
the alleged invention contained no improvement 
on or addition to the then state of public know- 
ledge, but was mercly the application of incandes- 
cent gas fittings of a device which was a matter of 
common knowledge in the case of every instru- 
ment which required to be suspended tree trom 
vibration, & he also alleged anticipation by certain 
prior users. ‘l'here was evidence that the patented 
contrivance was more etiectual for the purpose 
than any other in use :—Held: there was good 
subject-matter.— ANTI- VIBRATION INCANDESCENT 
LigHTING Co., Lrp. v. CrossLey (1905), 22 
R. bP. C. 441, C. A. 

333. ——_.]— The ct. held that a patent for 
the combination of two well known printing 
machines, erected end on with a space between 
them, & a single or double longitudinal folding 
muchine placed in the space for tulding the paper 
web or webs & passing the same on to any other 
machine, either for transverse folding, cutting, or 
delivery, or any two or three of these operations 
or processes, was not a valid patent, upon the 
ground that such an arrangement, having regard 
to the state of knowledge at the time, required no 
substantial exercise of invention, & did not 
furnish sufficient subject-matter for a patent.— 
y ee. TG00 e ene Co., Lrp. v. 

‘ O. 2é e e ve : : ny ; ty e 
123, CA. )s 4.P.C. 613; 22 T. L. KR 

334. -|—DONNERSMARCKHUTTE OBERSCHLE- 

base KIsEN UND KOHLENWERKE AcT v. ELEC- 
JONSTRUCTIC 10. : y > 
774, CoA ON Co., LTp. (1910), 27 R. P. OU. 

335. -]-—- British WeEstINGHOUSE ELECc- 
TRIC & MANUFACTURING Co. v. 

27 R. P.O. 209, C. A. ails ae acai 

836. ——.]—In an action for infringement of 
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the patent, defts. alleged (inter alia) want of 
subject-matter, prior grant, & non-infringement. 
Defts.’ device had a cap screwed into the inner 
hub part, so that the cap projected beyond the 
outer hub part, but the latter projected slightly 
beyond the inner hub part without the cap. 
At the trial, defts. contended that the cap was 
not a part of the inner hub part, & that the 
latter did not pass through the outer hub part, 
or that, if the cap was a part of the inner hub 
part, there was no lubricating device, & that 
in either case there was infringement. Defts. 
alleged a prior grant to pltf. by a patent, issued 
under No. 7530 of 1908, with provisional specifica- 
tions dated respectively Apr. 4 & July 1, 1908 :— 
Held: the patent was invalid for want of subject- 
matter.—PuUGH v. RILEY CYCLE Co., Lip. (1914), 
31 KR. RP. C. 266, H. L. 

337. .|—A patent was granted for ‘ im- 
provements in metal cutting blow pipe apparatus.” 
The first claim was as tollows :—In combination 
with metal cutting blow pipe apparatus, a lever 
operating the valve for controlling the supply, to 
the nozzic, of oxygen for cutting, the said lever 
having the part which acts upon the valve con- 
stituted by an adjustable screw ; substantially as, 
& for the purposes, hereinbefore described.”’ In 
an action tor infringement of the patent pltis. 
alleged infringement of that claim & a second 
claim. At the trial pltfs. alleged infringement 
of the first cluim only, &, substantially, tie only 
contest was as to the invalidity of that claim for 
want of novelty & of subject-matter. Pitts. 
contended that the control-device in their appa- 
ratus operated upon a valve that was normally 
open, in contrast to earlier apparatus in which the 
valve was normally closed, & that, although all 
the elements of their device were old, the com- 
bination was new :—Held: a metal cutting blow 
pipe with all the parts of pltfs.’ device had not been 
made before, &, in that sense, there was novelty, 
& the device had some utility ; but there was not 
any inventive element in the combination, & the 
claim in question was invalid.—BkITISH OXYGEN 
Co., rp. v. MAINE LicHTING Co. (1924), 41 
R. P. C. 176. 
pas -—Refd. Harris v. Brandreth (1925), 42 R. P, C. 


338. |}—A patent was granted for 4 
‘‘ spring re-inforcement for use with existing 
surface spring mattresses.’’ Claims 1 & 2 were 
as follows :—‘' (1) In a re-inforcement for pre- 
venting & remedying sag in existing surface spring 
mattresses, of the kind consisting of compression 
springs having vertical axes & attached to bearers 
or equivalent supporting means adapted for 
attachment to the trame of a bed or mattress, a 
frame consisting of a collapsible trellis, to which 
each spring is attached by a spigot end sub- 
stantially as herein described. (2) A re-inforce- 
ment as claimed in claim 1, the frame being 
adapted for suspension from a bed or mattress 
frame by bands or hoops perforated at their ends 
to form suspending loops easily adjustable in length 
to suit each particular case.”’ In an action for 
infringement of the patent deft. alleged that the 
patent was invalid for want of utility, novelty 
& subject-matter, &, as to the two latter issues, 
relied upon (inter alia) prior specifications of D., 
referred to in pltf.’s specification, & M. He 
alleged also that his device was not collapsible in 
the sense in which the word was used in claim 1. 
Pitt. alleged that deft.’s device was substantially 
the same as pltf.’s, & had been sold in large 
quantities immediately after the publication of 
pitf.’s specification. & that a trellis work made 
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collapsible or capable of being taken to pieces, | 


springs fixed into the bearers by spigot ends & 
the use of a band or hoop as described by pltf., 
taken in combination with the other parts of the 
device constituted good subject-matter :—Held: 
if the patent was valid, it had been infringed ; 
assuming some utility in pltf.’s device, the com- 
bination of the features of that device was a work 
that any skilled workman with D.’s & M.’s 
specifications before him could carry out, & 
claims 1 & 2 could not be supported.—HAannris v. 
BRANDRETH (1925), 42 R. P. C. 471. 

339. .|— Pitfs. were the grantees & pro- 
prietors of a patent for ‘improvements in the 
liquid fuel supply arrangements of internal com- 
bustion engines.”’ Claim 1 of the specification 
was as follows:—‘‘In the liquid fuel supply 
arrangements of internal combustion engines, the 
combination with a main tank or vessel, of a 
supplementary chamber or vessel into which the 
liquid is drawn by suction from the main tank or 
vessel, & from which the liquid passes on its way to 
the carburettor through an automatically valve- 
controlled passage, & means for isolating said 
supplementary vessel from the source ‘of suction 
& for placing same under atmospheric pressure, all 
arranged substantially as & for the purpose 
described.”’ Claim 2 was as follows :—* In the 
liquid fuel supply arrangements of internal com- 
bustion engines, the provision between the main 
fuel supply, tank or vessel & the carburettor of a 
supplementary vessel in communication with said 
main tank & also with a source of suction, & an 
auxiliary vessel in communication with the atmo- 
sphere with said supplementary vessel through an 
automatically valve-controlled passage & with the 
carburettor, the whole arranged & operating 
substantially us & for the purposes described.” 
in an action for infringement ot the patent deft. 
denied infringement & pleaded that the patent 
was invalid by reason of lack of novelty & lack of 
subject-matter owing to common general know- 
ledge & prior publication, want of utility, insulli- 
ciency & false suggestion in the specification, & he 
counterclaimed for revocation of the patent. in 
a previous action the patent had been attacked 
only on the ground of prior publication of two 
specifications, G. & V., & the issue of infringement 
had not been contested. In that action the 
patent had been held to be valid. At the trial 
it was contended by deft. that the ct. was bound 
by the prior decision only as to construction of the 
specification & not as to subject-matter, that the 
additional documents relicd on showed features 
claimed in the specification not disclosed by G. or 
V., & that, owing to the issue of infringement not 
having been contested, it had been unnecessary 
for the ct. to define the ambit of the claims :— 
Held: (1) the decision in the previous action meant 
that pitts.’ invention lay in the idea of avoiding the 
drawbacks of both gravity & pressure leeds by 
using suction & gravity acting alternately for the 
purpose of feeding a carburettor &, though the 
mMecuanical appliances for giving practical effect 
to the idea were old, invention lay in the particular 
combination applied to & embodied in apparatus 
adapted to give effect to the idea, &, so understood, 
the patent was not anticipated by the specifica- 
tions of G. or V. ; (2) the ct. was noc strictly bound 
by a prior decision as to anticipation, & it was 
open to deft. to prove anticipation by documents 
not before the ct. in the previous action, but that 
the fresh documents did not introduce any further 
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invention to omit one of the parts of | parts re ed.— 
ting thing, unless such omission | (1888), 14 Q. L. R. 126.—CAN, 
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facts for consideration. —Hiaainson & ARUNDEL 
v. PYMAN (1926), 43 R. P. C. 291, C. A. 

340. .]— MERGENTHALER LINOTYPE Co. 
v. INTERTYPE Co., Lrp., No. 286, ante. 





SUB-SECT. 8.—SELECTION OF ONE OF A CLASS OF 
TUINGS OR PROCESSES. 

341. Patentable.] —He HARTLEY’S 
(1777), 1 Web. Pat. Cas. 54. 

342. .|—(1) In the specification of a prior 
patent for purifying gas, dated in 1840, C., after 
speaking of the use of black oxide of manganese 
for purifying gas, went on to say, ** The same eflect 
may be produced by the application of the oxide 
of zinc, & the oxides of iron treated precisely in 
the way above described ”’ :—Held: assuming that 
CG. meant to claim all oxides of iron for purifying 
gas, inasmuch as some would not answer, the ct. 
could not say, as a matter of law, that a patent 
could not be had by a person who afterwards 
discovered that precipitated hydrated oxides were 
those which it was proper to use. 

The jury, having found that C.’s specification 
did not disclose the use of hydrated oxides of iron, 
the ct. refused to grant a new trial. 

(2) In working, for the purpose of completing 
the specification of his patent, C. had used oxides 
of iron for the purification of gas, & the gas purified 
by him—to the extent of 20,000 feet a day—had 
for many days been mixed with the ordinary gas, 
« supplied to the public from the mains of a gas 
co. tle had renovated the material by exposing 
it to heat on the top of some retort beds. The 
oxides were originally in a hydrated state, & the 
heat used by him while so working was not 
suflicient to render them anhydrous; but, not 
knowing the difference between hydrated & 
anhydrous oxides, & supposing that a better 
result would thereby be obtained, he directed in 
his specification that the material should be raised 
to a red heat, which would render the oxides 
anhydrous. The jury having found that what 
C. did was in the nature of an experiment & not a 
publication to the world, the ct. refused to disturb 
the verdict on that point. 

It is true that CU. said oxides of iron & it may be 
true that he meant all oxides. ‘ake it to be so, 
that is not such a statement as precludes invention 
& discovery by pltf., because there are many 
oxides, the hydrated & anhydrous, the natural & 
the artificial, some of which will, & some will 
not, answer the purpose, & therefore it is a matter 
of investigation & experiment to see whicn will 
(BRAMWELL, B.).—LuLLs v. LONDON Gas LIGHT 
Co. (1860), 5 H. & N. 312; 29 L. J. ix. 409 ; 
Goodeve’s Patent Cases, 244; 157 K. R. 1202. 
Annotations :—.1a to (1) Consd. Betts v. Menzies (1860), 

Lk. & KK. 10203; Cassel Gold Ixtracting Co. v. Cyanido 

Gold Recovery Syndicate (1895), 11 T. L. Rt. 340 3; He 

Wylie & Morton’s Appin. (1896), I~ hk. P. C. 97.  F 

Witlos TLéivarnool United Gaslight Uo. (1862), 32 L. J. Ch. 28. 

aaa ve -.—-- (186%), 4 De Gl. & J. 288, 

343. ——-. The object which pltfs. had in 
view, & which they attain by their two patents, 
was by the first to extract the gold from the 
crushed ore by getting the gold into a state of 
solution by means of the application of 
of cyanide of potassium, & then by their second, 
which was for an improvement in precipitation 
of gold by zinc, which wus then well known, to 
extract the gold, & heretofore brought into a 
solution, out of it... . The selective action 
claimed by pltfs. for the application of a very 
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dilute solution containing an extremcly small 
quantity of cyanide of potassium to ore con- 
taining gold has, in our judgment, been proved 
(SmirH, L.J.).—CassEL GoD EXTRACTING Cc., 
Lrp. v. CYANIDE GOLD RECOVERY SYNDICATE 
(1895), 11 T. L. R. 345; 12 RR. P. C. 282, C. A. 

Annotation :—Consd. Electric Construction Co. v. Imporial 

Tram. Co. (1900), 17 R. BP. C. 537. 

344. .J—I do not think that an inventor 
who specifies an efficient method of performing 
the desired operation but says that any other 
suitable method may be adopted, invalidates 
his patent if it should turn out that the method 
specified by him is the only suitable method. 
There seems to me a distinction between this case 
& the case of a patentee saying that any known 
method of producing a result indicated may be 
used when in fact one or more of such known 
methods would fail (NEVILLE, J.).—RHe BROWN’s 
PATENT (1907), 24 R. P. C. 313. 

345. ——— Public knowledge & publication of 
process generally.,—VornwErk & SON v. EvANS & 
Co., No. 423, post. 

346. If producing beneficial result.) — 
The making of a selection of ingredients & so 
producing a beneficial result may be invention. 

Invention may consist in trying a number of 
things of common knowledge, & ascertaining that 
by a certain process a new & useful result may be 
arrived at.— LANCASHIRE EXPLOosivEs Co., Lrp. 
v. ROBURITE EXPLOSIVES Co., Lrp. (1895), 12 
R. P. C. 470; 12 T. L. R. 35, C. A. 

347. -|—Where different machines of 
a certain general class or character are well known, 
if a person selects one specially adapted for his 
purpose to effect a new object, & with the result 
of producing a new article, or the old article in 
a substantially more expeditious & economical 
way than it was produced before, then he may 
properly claim, as subject-matter of a patent, 
that machine as applied to the new object, even 
though he could not have claimed the machine 
per se, that is to say, without limitations as to 
its application.—ADAMANT STONE & PAVING Co., 
Lrp. v. LIVERPOOL CORPN. (1896), 14 R. P. C. 
21; on appeal (1897), 14 KR. P. C. 264, C. A. 

348 -]—In 1894 letters patent were 
granted for improvements in the manufacture 
of toluene sulpho chlorides. The specification 
stated (inter alia) that the manufacture of these 
chlorides from toluene, especially of ortho-toluene- 
sulpho-chloride used in the manufacture of 
saccharin, was a tedious operation involving a 
number of processes & producing a small yield ; 
that according to the invention chlorsulphonic 
acid was made to react with toluene under certain 
specific conditions, whereby the whole of the 
toluene was converted into toluene-sulpho- 
chloride ; that the action of chlorsulphonic acid 
upon toluene had been studied by C. & W. under 
other conditions & with different results, only 
about half the toluene being converted into 
toluene-sulpho-chlorides & half into toluene 
sulphonic acids; that the inventor had found 
that by keeping the temperature of the reacting 
mass between the limits of 0° & 5° C., & by em- 
ploying a large excess of acid, the reaction took 
place according to an equation given. A con- 
venient way of performing the operation was 
given, the quantities being on a commercial 
scale, & the process being described in detail, 
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including a stirring of the mixture for twelve hours. 

The separation of the two forms of sulpho-chloride 

produced was described, but this was not alleged 

to be new. ‘The specification stated that the 
amount of liquid chloride, ortho-toluene-sulpho- 
chloride, remaining constituted 60 per cent. of 
the theoretical yield of chlorides & claimed (4a) the 
manufacture of toluene-sulpho-chloride by acting 
with chlorsulphonic acid in large excess on toluene 
at a temperature not excceding 5° C., substantially 
as described; (b) the direct conversion of toluene 
by means of chlorsulphonic acid into tolucne- 
sulpho-chlorides, mostly in liquid form, sub~ 
stantially as described. The Saccharin Corpora- 
tion, Ltd., the owners of the patent, having brought 
an action for infringement, defts. admitted acts 
which if the patent was valid constituted infringe- 
ment, but alleged the invalidity of the patent 
on the ground that having regard to the existing 
knowledge there was no subject-matter. They 
contended that the existing knowledge would 
have indicated to a chemist that to increase the 
yield of the ortho-toluene-sulpho-chloride an in- 
crease in the quantity of acid used must be made, 

& that neither the product nor the process was 

new, whilst they denied that a cheaper article 

was produced. There was evidence that by the 
patented process the yield of chlorides had been 
increased from about 51 to about 93 per cent., 

& the yicld of the ortho-toluene-sulpho-chloride 

from 25 to about 60 per cent. :—Held: there was 

subject-matter to support the patent. 

1 am not aware of any principle or authority 
to the effect that a patent is bad merely because 
the most sanguine expectation of the patentee as 
to a favourable result is not realised in full 
(NorTH, J.).—SACCHARIN CoRPN., LTD. v. 
CHEMICALS & Druas Co., Lrp. (189%), 17 BR. P. C. 
28; subsequent proceedings, [1900] 2 Ch. 556, C. A. 

34 Or avoiding disadvantage.) — 
A mere selection among possible alternatives 1s 
not subject-matter. A selection to be patentable 
must be a selection to secure some advantage or 
avoid some disadvantage ; &, in describing such 
an invention, the advantages to be gained, or the 
disadvantages to be avoided, ought to be referred 
to (LoRD PARKER).—CLYDE NAIL Co., LTD. v. 
RuSSELL (1916), 33 R. P. C. 291, H. L. 

Annotations :—Expld. Auster v. Perfecta Motor Equipments 
(1924), 41 R. P. C. 482. Apld. Thomas v. South Wales 
Collicry Tramworks & Engincering Co. (1924), 42 2. P.C. 22. 
350. -| — COMMERCIAL SOLVENTS 

Corpn. v. SYNTHETIC PrRopucTs Co., Lrp. (1926), 

43 R. P. C. 185. hs 
351. If involving invention.]—Opposition 

to the grant of a patent for improvements relating 

to shuttle armatures in dynamo electric machines 
on the ground that the invention had been claimed 
in the specification of a patent of a prior date :— 

Held: a claim including the making of a shuttle 

armature of non-magnetic material should not 

be restricted to a claim for the materials specified 
by way of example only, & it included the use of 
non-magnetisable steel which had been selected 

by appct.—Re Boscn’s APPLICATION (1909), 26 

R. P. C. 710. 

















SuB-sECT. 9.—APPLICATION OF OLD CONTRIVANCE 
OR PROCESS. 
A. Application in Old Way to Analogous Subject. 
852. General rule—Not patentable.] — CRoys- 
DALE v. FisHER (1884), 1 R. P. C. 17; Griffin's 
Patent Cases (1884-86), 73. 


variation of a machine in general use 
cannot be the subject of a patent 
at least a new 
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353. ———- ———.]—LosH v. HAGUE, No. 16, ante. 

354. —— ———.] —_A patent had been obtained 
for new & improved machinery for preparing & 
spinning flax, hemp, & other fibrous substances, 
by power. The improvement, as to the spinning, 
consisted in the placing of the retaining & drawing 
rollers nearer to each other, at the distance of 
24 inches, than they had been ever used before 
in flax spinning; the shortening of the reach 
being rendered practicable by the maceration of 
the flax in the new machinery for preparing it. 
But spinning machines, varying in the distance of 
the reach according to the length of the fibre of 
the substance to be spun, had bcen in use before 
the patent was obtained :—Held: the machinery 
for spinning was not a new invention, & the patent 
was not valid in point of law. 

If he has discovered any means of using the 
spinning machine which the world had not known 
before, the benefit of that he has a right to secure 
to himself by means of a patent; but if this mode 
of using the spinning machine was known before 
. . . then pltf. cannot deprive them of having the 
benefit of that which they enjoyed before (LORD 

JOTTENHAM, C.).—Kay v. MARSHALL (1841), 

8 Cl. & Fin. 245; 2 Web. Pat. Cas. 79; West, 

682; 5 Jur. 1028; 8 BE. R. 96, H. L. 

Annotations :—Consd. Bovill v. Smith (1868), Griffin’s Patent 
Cases (1888), 49. Distd. Pirrie v. York Street Flax 
Spinning Co. (1894), 11 R. P. C. 429. Consd. Jandus Arc 
Lump & Wlectric Co. v. Arc Lamps (1905), 21 T. L. R. 
308. Refd. Ze Kay's Patent (1839), 3 Moo. P. C. C. 24; 
Re Martin’s & Keating’s Patents (1847), 2 Web. Pat. Cas. 
175; Steiner v. Heald (1851), 20 L. J. Ex. 410; Plimpton 
*. Malcolmson (1876), 3 Ch. D. 531; Kastorbrook v. 
G. W. Ry. (1886), Griffin’s Patent Cases (1884-86), 81; 
Edison & Swan Electric Light Co. v. Woodhouse 
Rawson (1887), 3 T. L. R. 327; Re Bosch’s Appin. 
(1909), 26 R. BP. C. 710. 

855. -] —~ Patent for the invention of 
a nipping lever for causing the rotation of wheels, 
shafts, or cylinders, under certain circumstances. 
The specification claimed as the invention ‘ the 
nipping lever, with its tusk & sliding box, before 
described, applied to a rimmed wheel, or to a 
rimmed flange, for the purpose of causing the same 
to rotate or move together with any shaft, cylinder, 
or other suitable machinery which may be attached 
thereto.”” The nipping lever was not new; but 
the application of it by means of the sliding box 
was new :—Held: it must also appear that the 
use of sliding boxes was essential to the invention. 
—Pow v. TAUNTON (1845), 5 L. T. O. S. 346; 
9 Jur. 1056. 

356. -]|—The application of a known 
article to a new use, the mode of application not 
being new, cannot be the subject of a patent.— 
R. v. CUTLER (1849), 3 Car. & Kir. 215; Macr. 
124; 12 L. T. O. S. 512. 

Annotations :—Refd. Booth v. Kennard (1856), 5 W. RH. 
85; Brook v. Aston (1857), 27 L. J. Q. B. 145. 

357. .|—Busu v. Fox, No. 616, post. 

358. 1—A patent was taken out in 
1853 for, amongst other things, improving the 
texture of the threads of cotton & linen yarns 
by exposing the threads in a distended state to 

he action of beaters, the effect of which was to 
polish the sides of the threads & produce smooth- 

ness & a glacé effect. In 1856 pltfs. took out a 

patent for, amongst other things, an improvement 
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in the finishing yarns of wool or hair, by exposing 
their threads in a distended state to the action of 
machinery which, it was admitted, was substanti- 
ally the same as the machinery described in the 
patent of 1853. The claim in pltfs.’ specification 
was, amongst other things, to the invention of 
causing yarns of wool or hair whilst distended & 
kept separate to be subjected to the action of 
rotatory beaters or burnishers, whereby the fibre 
is closed & strengthened, & the surface effectually 
polished. On the trial of an action for the infringe- 
ment of pltfs.’ patent, it was proved that the 
process of the patentees of 1853 had not previously 
been applied to wool or hair; & evidence was 
given that the effect upon wool was not the same 
as upon linen :—Held : pltfs.’ specification claimed 
what| was merely the application of the old 
machinery in the old manner to an analogous 
subject, & was not the subject-matter for which 

a patent could be claimed, &, consequently, 

that pltfs.’ patent was wholly void. Aliter if 

the claim had shown any novelty or invention 
in the mode of applying the old machinery to the 

new purpose.—BRooK v. ASTON (1859), 28 L. J. 

Q. B. 175; 32 Il. T. O. S. 341; 5 Jur. N.S. 

1025, Ex. Ch. 

Annotations :-—Consi. Penn v. Bibby (1866), 2 Ch. App. 
127. Apld. Itushton v. Crawley (1870), L. R. 10 Ka. 
522. std. Pirrie v. York Stroot Flax Spinning Co. 
(1894), 11 R. PB. C. 429. Consd. Riekmann v. Thierry 
(1896), 14 R. P. C. 105. Refd. Harwood v. G. N. Ry. 
(1862), 2 B. & S. 222; Gadd & Mason v. Manchoster Corpn. 
(1892), 67 L. T. 569. 

359. .|—The pneumatic lever, a kind 
of bellows, was used in organs before 1851; the 
compensating valve was used in the pedal bellows 
of organs before 1851, for the purpose of easing 
their working, but had never been applied to the 
pneumatic lever ; pltf., in 1851, took out a patent 
for the application of the compensating valve 
to the pneumatic lever, for the purpose of casing 
the working of the latter :-—Jfeld: pltf.’s contri- 
vance was not such a new invention as was capable 
of becoming the subject of a patent.—WILLIS vw. 
DAVISON (1863), 1 New Rep. 234. 

360. .}|— Before pltf.’s invention, 
tubular builers were cast in several pieces, which 
were fastened together afterwards. Pltf. claimed, 
as a patent, the casting of boilers in one piece. 
This was found to be a beneficial way of making 
them. It was not suggested that they were cast 
by any new mode of casting :—Held: the casting 
of boilers in one piece was not the subject of a 
patent.—ORMSON v. CLARKE (1863), 14 C. B. N.S. 
475; 2 New Rep. 192; 32 L. J. C. P. 291; 10 
Jur. N. S. 128; 11 W. R. 787; 143 1. R. 53, 
Ex. Ch. 

! —— ° 6: ’ Ja . N. S. 

Anais aol. rots, TSB GBR 
Thomson v. Amcrican Braided Wire Co. (1889), 6 R. P. C. 
518; Vickers v. Siddell (1890), 7 R. P. C. 292. 

361. .]—Letters patent were granted 
to W. for an alleged invention of fishes & fish- 
joints, for connecting the ends of rails used on 
railways. ‘The fishes were made of iron, with a 
groove on the outer surface, for the purpose of 
preventing the square heads of the bolts passing 
through them & the rail, from turning round, & 
also for the purpose of procuring greater strength 























adaptation of a known principle or 
50me cauee which has called forth 
the inventive faculty.— Bari.  ». 
MASTERMAN (1881), 4 L. N. 181.—CAN. 


352 fii. .}—SYLVESTER v. 
MASSON (1885), 12 A. R. 335.—CAN, 


852 iv. ——  ——.]— LARosE v. 
CARBRTIN (1907), Q. R. 32 8. C. 430.— 


852 v. —— ——.}—TrxEo Co. INo: 


352 vi. 
SHIRT Co. 








607.—CAN. 





v. DOMINION CORSET 
(1918), 18 Exch. C.R.115; 42 D.L. R. 
605.—CAN. 





LTp. ¢«. CLARK (Man.), 
[1919] 1 W. W. R. : 


852 vii. ——.}—R. 
(1921), 21 Exch. ©. R. 150.—-CAN. 








352 viii. .] — DURABLE 
ELECTRIC APPLIANCE Co., LTD. vw. 
RENFREW ELECTRIC PRODUCTS, LTD., 
DURABLE ELECTRIO APPLIANCE CoO., 


Co. a 
oO (Que.) 


.] — NORTHERN v. SUPERIOR ELsectTrics, LTp., 


LTpD. 
[1926] 4 D. L. R. 1004; 690. L. R. 
527.—CAN 


e 


178; 6753.C R 
ix, ——- ——.]—SHACKLOOK v. 


352 
R. vo. TESSIER a iat (1898), 16 N. Z. L. R. 364.— 
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Sect. 1.—What constitutes subject-matter: Sub-sect. | 


with an equal weight of metal than could have 
been obtained from a fish of the same thickness 
throughout. Before these letters patent had 
been granted, grooved iron plates with bolts let 
into the grooves had been used for the purpose 
of fastening timbers placed vertically upon one 
another, or placed horizontally side by side. 
In one case of a bridge, a channelled plate with 
bolts had been used for the purpose of fishing 
a scarf-joint where the ends of two timbers met 
together :—Held: there was no novelty in the 
patent, & therefore it was bad; the supposed 
invention had been in use previously to the date 
of the patent, not only in the case of a bridge 
but for other purposes, & a patent could not be 
upheld for the mere application of a well known 
mechanical contrivance to a purpose which was 
analogous to the manner or to the purpose in or 
to which it had been hitherto notoriously used 
or applied.—HaRWoopD v. GREAT NORTHERN Ry. 


Co. (1864), 11 H. L. Cas. 654; 85 L. J. Q. B. 
27; 12 L. T. 771; 14 W. R. 1; 11 EB. R. 1488, 
H. L.; affg. (1862), 2 B. & S. 222, Ex. Ch.; 


revsg. 8. C. sub nom. HARRISON v. GREAT NORTHERN 
Ry. Co. (1860), 6 Jur. N. S. 993. 
an nuaions :—Apld. Horton v. Mabon 562), <2 Cc. B. 
N. 437: Ormson v. Clarke (1862), 13 C. B. S. 337; 
Willis 0. Davison oe 1 New Rep. 234. Folid, Jordan 
v. Moore (1866), L. 1 C. P. 624. Apld. Blakey »v. 
Latham (1889), 5 T. i: R. 301; Thompson ». American 
Braided Wire Co. (1889), 5 T. L. R. 537. Consd. Klias 
v. Grovesend Tabane Co. Co 7 R. P.C. 4553; Morgan 
v. Windover (1890), 7 R. P. Cc. 131; Williams v. Nye 
(1890), 7 R. P. C. 62 ; Lane-Fox v. Kensington & Knishta- 
bridge Electric Lighting Co., [1892] 3 Ch. 424, istd. 
Pirrie v. York Street. Flax Spinning Co. eos Ht He Pie, 
429. Apld. Rickmann v. Thierry cUbNe): P. C. 
105. Consd. Case v. Cressy (1901), R ®°. a A173 
ra ae Illuminating Co. vw. United tet ae (A904), 
22 C. 145; Hill ». Thomas (1907), 24 
415;3— Shaw v. Burnet (1924), 41 R. P. C, “38° Rela. 
Penn v. ee ate 2 Ch. App. 127; White wv. Toms 
Hoe ri L. Ch. 204; Lister wv. Norton (1886), 3 
C. ire “ uidison & Swan Electric Light Co. »v. 
Woetheuse (1887), . L. R. 367; Vickers 0. Siddoll 
(1890), 7 KR. G. 09; Gadd & Mason v. Manchester 
Corpn. (iso2)e 67 Ja. rT. 569; Van Berkel v. Simpson 
(1906), 24 R. P. Cc. 117; British Ore ee 
Syndicate v. Minerals Separation (1909), 1 oe is 
33: Br oon Vacuum Cleaner Co. v. L. & " W. wh 
(1912), 29 KR. P. C. 309; Layland v. Baldy ne ae 
ia OC. 547; * Wallace vy. Tullis Russell (1921), 38 R. P ist 


362. -]—A. obtained a patent for 

‘certain improvements in the construction of 
ships & other vessels navigating on water.’ By 
his specification he claimed as his invention, 
amongst others, (1) the construction of ships 

with an iron frame, combined with an external 
covering of timber planking for the sides, bilges, 
& bottoms: ’’ (6) ‘‘ the construction of iron frames 
adapted to an external covering of timber for 
the sides, bilges, & bottoms, as described ” :— 
Held: the expression “iron frame” in the first 
claim was not confined to an iron frame such as 
that specified in the sixth claim, but comprehended 
whatever might, according to the ordinary use 
of language, be called “an iron frame”; &, 
inasmuch as the combination of iron & timber 
in the construction of ships was already well 
known & commonly used, the patent could not 
be sustaincd.—JorRDAN v. Moore (1866), L. R. 
1C. P. 624; 35 I. J. C. P. 268; 12 Jur. N.S. 
766; 14 W. R. 769. 
Annotations :-—-Consd. Arnold v, vier yous @ Q87D). 6 Ch. 


706; Parkinson v. Simon (1894), R. C. 493. 
Distd. Edison Boll Phonograph Corpn Lee: Smith & V outs 


(1894), 11 R. P. C. 3889. 
tees (1875), 











863, —— -}—BAMLRETT v. 
Griffin’s Patent Cases (1884-86), 4 
36 -|—(1) The ee of a patent 








INVENTIONS. 


for an automatic dancing figure brought an action 
alleging infringement, & asking for an injunction. 
Defts. denied infringement, & denied the validity 
of the patent, on the ground that it was not the 
subject of a patent. The specification contained 
two claims, the {first being for the whole combina- 
tion, the second for the actuating mechanism :— 
Held: the second claim was an independent 
claim which was clearly old, & the patent was 
invalid. (2) The Ct. of ‘Appeal, not being satisfied 
that pltfs. had not been deterred from asking one 
of their witnesses certain questions relative to 
the novelty of the claim by the expressed opinion 
of the learned judge, gave applts. an opportunity 
of calling such witness, & heard witnesses on behalf 
of resps. upon this point:—Held: the alleged 
invention claimed by the second claim was an 
obvious adaption of old mechanism not mentioned 
in the particulars, but of common knowledge, 
to effect an old purpose.—BRITAIN v. HIRSCH 
(1888), 5 R. P. C. 226. 


Annotations :-—Refd. Lane-Fox v. Kensington & Knights- 
bridge Electric Lighting Co., [1892] 3 Ch. 424; Acetylone 
Illuminating Co. v. United Alkali Co. (1904), 22 R. P. C, 


365. -|— B. & co. sued L. & co. for 
infringement of letters patent for “ an improved 
heel plate for boots & shoes,’’ the invention being 
alleged to consist in the forming the heelplate 
with spikes permanently attached to it, properly 
shaped to fit the heel of a boot or shoe, & 80 as 
to be applicable by any person. PItf.’s goods, 
which he called boot protectors, were intended 
for use for the soles as well as for the heels of 
boots. Defts. denied infringement, & alleged 
that the patent was invalid on the ground of 
anticipation by various prior specifications & 
certain arts. in actual use before the date of the 
patent :—Held: there was nothing patentable 
in the alleged invention.—BLAKEY & Sons uv. 
LATHAM & Co. (1889), 5 T. L. R. 301; 6 R. P. C. 
184, C. A. 


‘Annotations : —Consd. Williams 7. Nye (1890), 7. ot Pp. C. 
62. Refd. Savago v. Harris (1896), 13 RK. B.C. 3 

















366. -| — LEADBEATER  v. InGaN 
No. 1092, post. 
367. ——.| — This was an action for in- 





fringement brought by the patentee of an in- 
vention of improvements in the machinery used 
in the manufacture of tin plates, by means of 
which two plates could be taken at a time instead 
of one from the grease pot, thus effecting a saving 
of time & labour. Defts. alleged that the inven- 
tion was merely a modification of an older machine 
invented by M.; that pltf. was not the true in- 
ventor, inasmuch as he communicated his “‘idea — 
to T., who mentioned it to H., who made a sketch 
of the proposed machine, & was therefore the sole 
or part inventor; prior publication by pltf. himself, 
who manufactured & used the invention com- 
mercially without secrecy before he applied for a 
patent :—Held: pltf.’s case failed, the patent 
being bad on all three grounds. 

(2) A person who suggests an idea, without the 
means of carrying it into effect, to T’., who procures 
H. to make a plan of the machine to be con- 
structed, is not the true & first inventor.—EL1as 
v. GROVESEND TINPLATE Co. (1890), 7 BR. P. C. 
455, C. A. 

368. —— .|—The patentee of an invention 
of an improved horizontal tubular boiler made 
three claims in his specification, viz., for recessed 
water joints, for an improved elastic packing & 
mode of compressing the same, & for an improve- 
ment in the configuration of the casting. The 
pee commenced an action for infringement. 

eft. denied infringement, & alleged the invalidity 





Part IV.—SuBsEcT-MATTER OF PATENT. 


of the patent on the ground that the alleged in- 
vention was not novel or useful, & was anticipated. 
—Held: (1) pltf.’s water joint was substantially 
old, having been previously applied to coils, & 
the use in boilers was the mere use of the old 
thing for analogous purposes & not subject- 
matter; (2) if the patent was confined to the 
precise joint shown in the specification, that was 
not useful, & had not been used by pltf., & had 
not been taken by deft.; (3) the packing used 
by pltf. & his method of compression were both 
old ; & (4) there was no novelty in the configuration. 
—BAKER v. KINNELL (1892), 9 R. P. C. 441. 

369. .]|—The patentee of an invention 
for a safety skirt for ladies’ riding habits brought 
an action for infringement. The main feature 
of the invention was that the skirt had a seam 
running through the waist to the bottom of the 
skirt. ‘This had special fasteners which burst 
open if a slight strain was on them, so that if 
the rider was thrown & her skirt caught on the 
pommels, her weight would cause the fastenings 
to give way, & she would fall clear of her skirt 
& not be in danger of being dragged. Defts. 
denied infringement, & alleged that the invention 
was not subject-matter, & was anticipated. It 
appeared that an carlier patentce had described 
a safety skirt with a burstable seam part of the 
way up, so that if this seam caught on the pommels 
it would burst & release the skirt from entangle- 
ment :—Held: pltf.’s alleged invention was the 
mere use of a known contrivance for a known 
purpose, being only a discovery that if the seam 
was extended further it would work better, & 
it was not good subject-matter of a patent.— 
NICOLL v. SwkARS & WELLS (1893), 69 L. T. 1103 
9T. L. RR. 420. 

370. —— -]— The assignees of a patent 
for shaping the heels of hose & socks, during the 
process of manufacture, by adding widenings to 
the upper portion of the backs thereof, brought 
an action for infringement. The defence relied 
on was that the patent was void for want of subject- 
matter :—Held: widening being an old process, 
& an obvious method of shaping the upper parts 
of the heels of hose, although it had never been 
so employed before the date of the patent, the 
invention, though useful, was not subject-matter. 
—SuDBORY v. LEE & GLEN (1894), 11 R. P. C. 58. 

371. .|—S. & S., as owners of a patent 
for improvements in velocipedes having for its 
object to lock the steering wheel relatively to the 
remaining part of the machine so as to prevent 
a safety bicycle from falling down when resting 
against a wall, brought an action for infringement 
thereof against the R. Cycle co., who denied 
infringement & alleged that the invention was 
not novel & had been anticipated by the prior 
specifications of R. & C.:—Held: the patentees 
had, in substance, merely taken an old well known 
form of locking & applied it to a bicycle when 
wanted to be at rest, & this was not good subject- 
matter for a patent.—SiIncgerR v. RUDGE CYCLE 
Co. (1894), 11 R. P. C. 585. 

372. -} —(1) This was an action for 
infringement of a patent for an eyelet for boots, 
etc., made of metal & coated both above & below 
the flange with celluloid, so as to provide a per- 
manent facing for the eyelet. Deft. denied in- 
fringement, and alleged that pltfs.’ invention 
was anticipated or that, having regard to the 
state of knowledge, there was no subject-matter. 
Infringement was admitted at the trial. In the 
anticipations, metal hoohs & studs were shown 
coated with celluloid, & also an eyelet coated on 
one side; but no such eyelet as pltfs.’ had been 
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produced on the market. There was, however, 
a demand for an eyelet which would stand wear. 
Pitfs. experimented for six years before arriving 
at their invention :—Held: the patentces, by 
their specification, disclaimed all right to their 
process, & claimed any eyelet of any metal if 
covered with celluloid or any similar material ; 
while no smallness or simplicity will prevent a 
patent being valid, mere novelty of manufacture, 
or usefulness in the application of known materials 
to analogous uses, will not necessarily establish 
invention within the meaning of the patent law ; 
metal studs & hooks, & metal studs & hooks 
covered with celluloid or a similar material, were 
old; & though pltfs. had succeeded in producing 
an improved eyelet, & there was some ingenuity 
in the mode of manufacture, there was not sufficient 
invention to form the subject-matter of a patent. 

The law as to subject-matter in such a@ case 
is that laid down in Harwood v. G. N. R. Co., 
No. 361, ante, in which it was held that a mere 
application of an old contrivance in the ordinary 
way to an analogous subject, without any novelty 
in the mode of applying such old contrivance 
to the new purpose, does not make a valid subject- 
matter of a patent (LoRD MACNAGHTEN, LORD 
DAVEY). 

(2) Both a process & a product may be patent- 
able.—RIEKMANN v. THIERRY (1896), 14 R. P. C. 
105, If. L.; revsg. THIERRY v. RICKMANN (1895), 
12 R. P. C. 548, C. A. 

Annotation :—As to (1) Consd. Savago v. Harris (1896), 





13 Rh. P. C. 36 

373. ——- -———.] — CasE v. Cressy, No. 118, 
ante. 

374. .]—Pltfs. were the assignees of 








a patent for ‘ improvements in the formation of 
solid ends on flexible or compound electrical 
conductors.” The specification stated: ‘‘ accord- 
ing to my invention, metal, which should be of 
the same kind as that of which the wires or strips 
are composed, is applied at the requisite tempera- 
ture to the ends of the wires or strips. This 
is most conveniently effected by introducing the 
ends of the wires or strips, to be connected, to 
an extent necessary to ensure firm connection, 
into a mould of the form & size which the solid 
ends are to have & introducing molten metal 
into this mould.” The claim was for: ‘ flexible 
or compound electrical conductors provided with 
solid ends in the manner hereinbefore described.”’ 
Plitfs. manufactured & sold an integral rail bond 
consisting of a flexible body made of strands of 
copper wire with solid ends of the same metal 
burnt on in a mould, 7.e. the flexible wire being 
placed in a mould, the molten metal run through 
inlet & outlet holes prior to filling the mould, in 
order to remove the chill from the wires & effect 
fusion of the surface of the wire. Defts. manu- 
factured & sold an integral rail bond produced 
by, (a) forging the ends; (6b) drilling them & 
inserting the wires; & (c) by subjecting them to 
heat & pressure. Ffltfs. claimed to have taught 
the world to produce a new art., viz., an integral 
flexible rail bond composed of copper, & alleged 
that defts. had infringed by producing a similar 
art. by an equivalent process, viz., welding :— 
Held: the patent was for a process: the process 
was an old process applied to substances to which 
it had been previously applied; & there was no 
invention.—GLOvER (W. T.) & Co., Lrp. v. 
7 Neel STEEL & WIRE Co. (1902), 19 R. P. C. 

375. —-.] — ACETYLENE ILLUMINATING 
er Lrp. v. UNITED ALKALI Co., Lrp., No. 457, 
post. 
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376. ——.] — British Liquip AIR Co., 
Lrp. v. British OxycEen Co., Lrp., BRITISH 
OXYGEN Co., Lrp. v. BRITISH LIQUID AIR Co., 
Lrp., No. 408, post. 


377. -} — The owners of a patent for 
‘‘improvements in or relating to bottles, & the 
like ” brought an action for infringement. Defts. 
relied at the trial upon the invalidity of the patent 
upon the ground that the specification did not 
disclose any novelty in the alleged invention but 
merely the adaptation for another purpose of an 
article well known & used for scientific purposes : 
——-Held: having regard to the state of knowledge 
at the time, the alleged invention was not subject 
matter for a patent. 


There is no doubt that the article which he put 
upon the market proved a very great success ; 
& I think that the idea, if it was his idea, was ‘a 
good one. But the question is whether, because 
the idea is commercially good, it, therefore, 
involves the exercise of the inventive faculty. 
It seems to me that though in many, & one may 
say in most cases it does, it does not in all 
(NEVILLE, J.).—THERMOS, LTD. v. IsoLa, Lrp. 
(1910), 27 R. P. C. 388. 

Annotation :-—Mentd. British Thomson-Houston 

Duram, [1915] 1 Ch. 823. 

378. -.|—A patent was granted in 
1907 for ‘‘improvements in pipe joints.’’? The 
pipes were stoneware pipes used for drains & 
sewers, & the specification stated that the in- 
vention related to the joints of pipes in which 
one end of the pipe was provided with a socket, 
such joints being made by filling in the space 
between the outside of the spigot & the inside of 
the socket with Portland cement grout, such 
grout being held in position by a ring of canvas 
secured to the two pipes. Claim 1 was for ‘a 
pipe joint consisting of a socket, a spigot entering 
the socket & having a collar at such a distance 
from its end that a space is left between the end 
of the socket & the collar, & an external band of 
porous material having its edges secured to the 
socket & spigot & covering over this space except 
at the top substantially as described.’? In 1897 
S. obtained a patent for an improvement to a 
well known joint known as the Hassell joint. The 
Hassell joint was made with two rings of 
bituminous material in the socket & two similar 
ones on the spigot end, so arranged that when 
the spigot was forced into the socket an annulus 
was left between the two bituminous seals, & 
this was filled with cement grout poured in through 
two holes in the exterior of the socket. In S.’s 
joint the pipes were made with a stoneware collar 
on the spigot; against this collar rested the 
bituminous material of the outer seal, having in 
it a wedge shaped projection of the same material, 
& there was a corresponding V-shaped depression 
in the socket to receive this projection, so that when 
the pipes were pushed home the seal was com- 
pleted. S.’s pipes were, however, also made 
without the bitumen forming the outer seal, & 
in that case, when the pipe was pushed home, 
there was a space between the end of the socket 
& the collar on the spigot. An outer seal was 
then used which was made of clay while the pipes 
were being laid. The use of canvas bands for 
the purpose of keeping the cement grout in position 
was admittedly well known before the date of 
the patent in 1907:—Held: the patent was 
invalid for want of subject-matter—Dovuttron & 











Co. v. 
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Co., Lrp. v. ALBION CLAY Co., Lrp. (1911), 28 
R. P. C. 638, C. A. : 

379. .]}— The owner of a patent for 
a luggage carrier for cycles & other vehicles havin 
brought an action for infringement. Defts. denie 
infringement & alleged that the patent was in- 
valid on the grounds of anticipation & want of 
subject-matter. The first claim of the specifica- 
tion was for a luggage carrier constructed with a. 
collapsible frame in two or more sections which 
were connected with one or more bolts as par- 
ticularly described & illustrated. Before the date 
of the patent, practically the same thing but 
for a seat for a wall or counter had been patented 
by B. :—Held: the patentee had only put an old 
& well known joint in an old & well known form 
of luggage carrier ; &, further, he had merely taken 
B.’s seat & fitted it on to a bicycle for a luggage 
carricr ; & the patent was invalid for want of 
subject-matter having regard to previous know- 
ledge. — MAIN v. ASHBY & Co. (1911), 28 R. P. C. 
492. 

380. -}—In an action for infringe- 
ment pltfs. were the owners of letters patent for 
an invention relating to vibrating trough con- 
veyors, the objects of which were to reduce vibration 
by balancing the conveyor trough, to reduce the 
power required to operate it, & to avoid the 
necessity of making the conveyor trough heavier 
towards the driving end in the case of long con- 
veyors. For the first object the patentee divided 
the trough into sections, the adjacent sctions 
being caused to move in opposite directions, thus 
reducing vibration. The defence relied on was 
mainly want of subject-matter in the patent :— 
Held: the balancing method for reducing vibra- 
tion & the particular method of balancing were 
well known; &, in effect, the invention was one 
which had been used in a machine for the classifica- 
tion of goods; &, having regard*to the state of 
knowledge, there was want of novelty, & the 
patent was invalid.—NORTON v. BARKER (W. H.) 
& Son (1913), 30 R. P. C. 741, C. A. 

381. -|—A patent for the mere new 
use of a known contrivance without any additional 
ingenuity in overcoming fresh difficulties is bad 
& cannot be supported ; but a patent for a new 
use of a known contrivance is good & can be 
supported if the new use involves practical diffi- 
culties which the patentee has been the first to 
see & overcome by some ingenuity of his own. 
An improved thing produced bya new & ingenious 
application of a known contrivance to an old thing 
is a manner of new manufacture within Statute 
of Monopolies, 1623 (c. 3).—LAYLAND v. BoLtpy & 
Son, Lrp. (1913), 29 T. L. R. 651; 30 R. P. C. 
547, C. A. 

382. .|—In 1904 a patent was granted 
for ‘‘improvements in printing.’’ One of the 
claims was for the ‘‘ method of effecting intaglio 
letterpress printing, that is to say, intaglio type 
printing in combination with the printing 
of illustrations for reproducing newspapers, 
periodicals, books, show cards, etc., the dis- 
tinguishing feature being that the printing-matter 
is arranged on cylinders having doctors or colour 
wipers, colour in a light liquid form being em- 
ployed.” A petition for the revocation of the 
patent was presented. At the hearing it was 
proved that methods of producing illustrations 
similar to the methods described by the patentee 
were well known at the date of the patent, but 
resps. contended that there was novelty in the 
idea of applying the methods to the | alread 
of letterpress in combination with illustrations, 
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& in using colour in a light liquid form for the 
urpose :—Held: the patent was for putting 
own contrivances to a use that was new, but 
analogous to the uses to which they had previously 
been put, without overcoming any fresh difficulties ; 
as to the use of a light liquid colour, the patentee 
merely suggested its use for ht ian printing 
uy the intaglio process, & not for the production 
of pictures; & the patent was invalid for want 
of subject-matter.—He MERTEN’S PATENT (1914), 
31 R. P. C. 378. 

3838. ———- ———.] — Re B. A.’8 APPLICATION 
(1915), 32 R. P. C. 348. 

Annotation :—Refd. Re D. A. & K.’s Appln. (1925), 43 

R. P. C. 154. 

384. -.|—A patent was in 1903 
granted in New Zealand to G. for ‘‘ an improve- 
ment in pneumatic milking apparatus.” An 
action for infringement was commenced in New 
Zealand by G. against a co. The Supreme Ct. 
of New Zealand dismissed the action, holding 
the patent invalid, G. appealed to His Majesty in 
Council :—Held: G.’s alleged invention was 
simply the application to a milking apparatus 
of a well known physical law accomplished by the 
oldest & simplest method; & was not subject- 
matter for a patent.—GILLIES v. GANE MILKING 
MACHINE Co. (1916), 34 R. P. C. 21, P. C. 

385. .|—Letters patent were granted 
to B. & R. for ‘‘ improved means for connecting 
tubular electric conduits together & to their 
fittings.’’ The claim in the specification was for 
‘“an appliance for connecting the ends of two 
tubular electrical conduits or fittings, consisting 
of two longitudinally divided socket like clips 
formed together with a cross slot between them, 
said clips being made with lugs & tightening screws 
or bolts & of the proper internal diameter to suit 
the respective tubular conduits or fittings on to 
which they are to be clamped, substantially as 
set forth.’”’ In an action for infringement of the 
patent, defts. contended that the patent was 
invalid for want of subject-matter. It was 
admitted that the method of gripping employed 
at each end of the appliance was old :—Held: 
pltfs.’ appliance was merely the duplication of 
two old results without any interaction between 
them, without the creation of a single new result, 
& there was no subject-matter; &, further, 
pltfs.’ device only differed from an earlier patented 
device in having the longitudinal opening narrower 
& the lugs more pronounced, which were matters 
of degree, & in that the earlier device had no 
adequate transverse slot, a defect which would be 
readily cured by persons possessing the common 
knowledge of the trade; & on this ground also 
there was no subject-matter—ReEap v. STELLA 
ConpvuIT Co. (1916), 33 R. P. C. 191, C. A. 

386. -] — WILKINS v. MILLER (1918), 
35 R. P. C. 257, C. A. 

387. -.|—A patent was granted in 
1916 for ‘‘ appliances for playing a race game.” 
Claim 1 was as follows :—‘"‘ an appliance for playing 
a game of skill comprising a number of units each 
of which is adapted to be moved along a course 
by a hand operated member & having a speed 
regulating member to release the connection 
between the latter & the corresponding unit 
if the speed of movement of the said member 
exceeds a predetermined value.’’ In an action for 
infringement of the patent deft. denied infringe- 
ment & alleged that the patent was invalid, on 
the grounds (inter alia) of want of novelty & 
subject-matter, & alleged common general know- 
ledge :—-Held:: for an idea to be patentable it 
must involve invention & further must not limit 
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the .right of the public to do what they were 
reviously able to do without invention & accord- 
ing to the natural development in the art relating 
to the subject-matter of the idea; & the patentee 
had applied to a well known form of game 
apparatus the idea which had been previously 
published of having a critical predetermined speed 
in race games, & the patent was invalid.—CLORIUS 
v. TONNER (1922), 39 R. P. C. 242. 
888. -]| — HIGGINSON & ARUNDEL v. 
PyMAN, No. 339, ante. 


389. Though result be production of 
known machine in cheaper or better manner.]— 
The application of a known article to a puro 
analogous to those to which it had before been 
applied, is not the subject of a patent, although 
the result of its application to the new purpose 
may be the production of a known machine in a 
cheaper or better manner. For instance, the 
application of ‘‘ double angle iron.” a well known 
article, to the formation of hydraulic cups or joints 
to telescopic gasholders, instead of forming them, 
as had theretofore been done, by riveting two 
pieces of single angle iron to a plate.—HORTON 
v. MABON (1862), 12 C. B. N. S. 437; 31 L. J. 
C. P. 255; 6 L. T. 289; 10 W. R. 582; 142 
EK. R. 1218; affd. (1864), 16 C. B. N. S. 141; 
4 New Rep. 66; 9 L. T. 815; 12 W. R. 491; 
143 E. R. 1079, Ex. Ch. 

Annotations :—Apld. Willis v. Davison (1863), 1 New Rev. 
234; White v. Toms (1867), 37 L. J. Ch. 204. Refd. 
Ormson v. Clarke (18612), 13 C. B. N. S. 337; Lister v. 
Norton (1886), 3 R. P. C. 199; Vickers 9. Siddell (1890), 
”7 R. P. C. 292; Lane-Fox v. Kensington & Knights- 
bridge Electric Lighting Co., [1892] 3 Ch. 424; Acetylene 
11 thane Co. v. United Alkali Co. (1904), 20 R. P. C. 


390. —— Though resulting in new ad- 
vantages.|—-The assignees of a patent for support- 
ing the front of a four-wheel carriage by C springs 
brought an action for infringement thereof against 
W. & co. The main defences relied on were (a) 
want of novelty in the patented invention, in- 
asmuch as it consisted in the applying of a known 
article to an analogous purpose; (6) prior user of 
the invention by F.:—Held: (1) the invention 
was not subject-matter for a patent, being only 
the application of a known article to an analogous 
purpose without any ingenuity. 

(2) If a known article is applied to an analogous 
purpose, the application is not patentable simply 
because it produced advantages not produced 
before.—MoRGAN & Co., Lrp. v. WINDOVER & Co., 
Lrp. (1890), 7 R. P. C. 131, H. L. 


Annotations :—As to (1) Apld. mig ees vw. Boldy (1913), 
30 R. P. C. 547. Befd. Vickers v. Siddel] (1890), 7 R. P. C. 
292; Gadd & Mason v. Manchester Corpn. (1892), 67 
L. T. 569; Pirrie v. York Street Flax Spinning Co. (1894), 

1 R. P. C. 431; British Ore Concentration Syndicate 

v. Minerals Separation (1909), 27 R. P. C. 33; Bonnard 

vw. London Genera) Omnibus Oo. (1920), 38 R. P. C. 1. 

As to (2) Apld. Elias v. Grovesend Tinplate Co. (1890), 

7 R. P. ©. 455. Generally, Refd. Goddard v. Lyon (1894), 

11 R. P. C. 354; Go of Western 

















ld Ore Treatment Co 


Australia v. Golden Horseshoe WNstates Co., Golden 
Horseshoe Estates Co. v. Gold Ore Treatment Co. of 


Western Australia (1919), 36 R. P. C. 95. 


391. J—A patent was granted 
in 1903 for '“ improvements in the manufacture 
of tin plate & arts. therefrom.’’ The alleged im- 
provements consisted in omitting the usual cold 
rolling process, then tinning the plate, & afterwards 
forming, ornamenting, & finishing it upon the 
rough grain-like surface, & then manufacturing 
from the tin plate so obtained ornamental boxes 
& other arts. with an antique or oxidised silver 
effect. One of the claims in the specification was 
for the improved tin plate arts. & the method of 
producing the same. An action for infringement 
was brought by the owners of the patent & the 
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patentee, claiming the usual relief :—Held: the 
production of the grained tin by the omission of 
the cold rolling process was well known at the 
date of the patent, & if the patentee had claimed 
the manufacture of tin plate in that way the patent 
would have been invalid for want of novelty, 
but that which he had claimed was the manu- 
facture of ornamental arts. by the use of the tin 
plate described ; there was no invention in taking 
a well-known art. & applying to it ordinary processes 
& producing a new result ; & the patent was invalid 
for want of subject-matter—HUDSON, Scott & 
Co., Lrp. v. BARRINGER, WALLIS & MANNERS, LTD. 
(1906), 23 R. P. C. 502, C. A. 

302. ——.]—-An action for infringement was 
brought by the owners of a patent granted to C. 
for ‘“an improved joint for the rails of railways, 
tramways, & the like ’ against the London County 
Council. Defts. set up the invalidity of the patent 
on various grounds, including want of subject- 
matter & prior publication by a number of 
specifications & other documents including the 
specification of L. & also prior user :—Held: (1) 
the patentee’s improved joint was described in 
L.’s_ specification; (2) if the invention was 
for adapting L.’s joint to tramways there was no 
such novelty as to constitute subject-matter.— 
CooPpER PATENT ANCHOR RaiL JOINT OCo., 
Lrp. v. LONDON Country CouNcIL (1906), 23 
R. P. C. 289. 

398. Exception to rule—Chemical processes.|— 
JALVERT v. ASHBURN (1862), cited 4 New Rep. 
at p. 219, Ex. Ch 


Aenean :—Refd. Young v. Fernie (1864), 4 New Rep. 
394. ——- ——-.|—-YounG v. FERNIE, No. 32, 
ante. 


B. Application Involving Exercise of Invention. 


395. Patentable.|—-CROYSDALE v. FISHER, No. 
352, ante. 

396. .|—MACINTOSH v. EVERINGTON (1836), 
2 Carp. Pat. Cas. 186. 

897. ——.]—KaAy v. MARSHALL, No. 354, ante. 


398. ——.|—-CRANE v. PRICE, No. 315, ante. 








399. ——.]—STEINER v. HEALD, No. 88, ante. 
400. ———.|—-Brook v. ASTON, No. 358, ante. 
401. -] — HARWoOoD v. GREAT NORTHERN 


Ry. Co., No. 361, ante. 

402. -|—(1) A provisional specification, if 
allowed by the law officer of the Crown, cannot be 
impeached as being too general. The complete 
specification must not claim anything different 
from that which is included in the provisional 
specification, but need not extend to everything 
so included. 

(2) The new application of any means or 
contrivance may be the subject of a patent if it 
lies so much out of the track of the former use as 
not naturally to suggest itself, but to require some 
application of thought & study. ' 

(3) It seems clear ... that the office of the 
provisional specification is to describe the nature 
of the invention (LoRD CHELMSFORD, C.).—PENN 
v. BIBBY (1866), 2 Ch. App. 127; sub nom. PENN 


PART IV. SECT. 1, SUB-SECT. 9.—B. 


895 i. Patentable.}—The application 
to & new purpose of an old mechanical 
device is patentable when the new 
application licg 60 much out of the 
sree of ne orner use as not naturally 

ugges O & person turn his 
ind to the subject, but poanites 
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$18. C. 34.—CA 


ht & study.— BIoKNELL v. PETER- 
SON (1897), 24 x R. 427.—CAN. 


895 ii. ———-.]— Lam v. 
(1907), Q. R. 33 8. C. 64.—CAN, 
895 ili, ——.] — Evrorric 


PROOFING Co: 9v 
FING Co. el 


- ELECTRIO FIRE- 
ANADA (1907), Q. R. 
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v. BIBBY, PENN v. JacK, 86 L. J. Ch. 4553; 15 


L. T. 399; 15 W. R. 208, L. CO. 

Annotations :—as to (1) F ld. Horrocks v. Stubbs (1886), 
3 R. P. C. 221. Apld. Acetylene Illuminating Co. ». 
United Alkali Co. (1904), 22 R. P.C.145. Refd. Pneumatic 

Tyre Co. v. Leicester Pneumatic iat bay & Automatic Valve 

Co. (1898), 15 R. P. C. 159. As to @) Consd. Blakey v. 

.C. 184. Distd. Blakey v. Latham 

1. Apld. Elias v. Grovesend Tinplate 

Co. (1890), 455: Gadd & Mason v. Manchester 

Corpn. (1892) a : leaner Co. 

v. L. & 8. W. Ry. (1912), 26 R. P. C. 309. Refd. Vickers 

©, Siddell (1890), 7 R. P. C. 292; Pirrie v. York Street 

Flax Spinning Go. (1894), 11 R. P. GC. 429. Generally, 
entd. Ball v. Ray (1873), 30 L. T. 1; Dean v. Brown, 

11909) 2 K. B. 573. 


403. -|—In an action for infringement 
of a patent it appeared that pltf. had, on July 24, 
1880, filed a provisional specification of an inven- 
tion for improvements in the manufacture of pile 
fabrics in imitation of sealskin & other similar 
fabrics. This specification was abandoned by pltf., 
& on Jan. 21, 1881, he filed a second provisional 
specification of an invention for improvements in 
the manufacture of velvets & of pile fabrics in 
imitation of sealskin & other similar materials. 
On July 21, 1881, he obtained a grant of letters 
patent on his provisional specification of Jan. 21, 
1881. The invention claimed by the specifications 
consisted in a new combination of materials, for 
use in the manufacture of the fabrics referred to, 
by the employment of a mixture of mohair & silk 
when in the raw state, by combining & blending 
before spinning :—Held: (1) the alleged invention, 
so far as it consisted of the application o* a well 
known material to a new use with a new result, 
exhibited an amount of novelty of invention which, 
in the absence of anticipation, would entitle its 
inventor to a patent; but on the issues of fact 
defts. had shown both prior publication & prior 
user, & therefore the patent was invalid. 

(2) The question whether the application of 
well known material to a new usc is subject-matter 
depends on the circumstances of each case. 

(3) If the public once becomes possessed of an 
invention by any means whatever, no subsequent 
patent for it can be granted either to the true & 
first inventor himself, or to any other person. 

He, pltf., accordingly manufactures, without 
any conditions of secrecy, imitations, skins which 
he described as patent seals, & he openly offered 
them for sale, & sold some of them. ... The 
argument that these were mere experiments to 
ascertain whether the goods would stand wear or 
to ascertain whether the buyer would take to the 
goods or some other such collateral purpose is 
wholly untenable (CHiTry, J.).—LIsTER v. NORTON 
BROTHERS & Co. (1886), 3 R. P. ©. 1993; Griffin’s 
Patent Cases (1884-1886), 148. 

Annotation :—As to (2) Consd. Morgan v. Windover (1887), 

3T. LR... 748. 

404. .|—R. & others were patentees of an 
invention for compressing & 8s ae ensilage. 
By their specification they claimed as their inven- 
tion the use of chains for the above-mentioned 
purpose in the manner described in the specifica- 
tion. They brought an action for infringement 
of their patent against A. & C., who also used 
chains for the purpose of compressing & storing 
ensilage. Defts. denied that there was any 
novelty in pltf.’s invention, & alleged that their 
apparatus was dissimilar from pltf.’s :—Held: 


395 iv. .J—~ CONCRETE APPLI- 
ANCES Co. v. ROURKE, MCDONALD, RTC. 
(1915), 8 W. Ww. R. 6.—CAN. 


305 v. .J—An invention by 
which an old process is used for a new 
purpose is patentable.—UsSsHER 
CHAMBER OF MINES, [1912] T. P. D. 
1075.—S. AF. 
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Itf.’s invention was novel & patentable, & defts. 
ad inged.— REYNOLDS v. AMos (1886), 
ia Patent Cases (1884-1886), 201; 3 R.P.C. 

215. 

Annotations :—Retfd. Sharp v. Brauer (1886), Griffin’s Patent 
Cases Ga kel 205; Pirrie v. York Street Flax 
Spinning Co. (1894), 11 R. P. C. 429. 

405. -]—The owners of a patent for improve- 
ments in bustles or dress improvers which con- 
sisted substantially in the application of tubular 
sections of braided hard wire to bustles brought 
an action against defts. alleging that they had 
infringed & asking for an injunction. Defts. 
admitted that they had made bustles identical 
with those made in accordance with the patent 
but denied infringement & alleged that the 
patent was invalid on the grounds (inter alia) 
that the alleged invention was not useful & had 
been anticipated by prior use & publications 
including among the latter the specification of one 
J. which specified certain applications of braided 
wire to satchel handles & other articles & 
mentioned that the material might be applied to 
bustles. Defts. tendered no evidence in support 
of their allegations of inutility & prior use :— 
Held: the invention was not anticipated by either 
of the alleged prior publications of J. & L., & it 
was good subject-matter of a patent.—AMERICAN 
BRAIDED WIRE Co. v. THOMSON (1888), 4 T. L. R. 
279; 5R. P. C. 118, C. A.; affd., sub nom. THomre- 
son & Co. v. AMERICAN BRAIDED WIRE Co., 5 
T. L. R. 537, H. 1. 

Annotations :—Consd. Morgan v. Windover (1890), 7 R. P. C. 
131; Vorwerk v. Evans (1890), 7 R. P. C. 167; Pirrie v. 
York Street Flax Spinning Co. (1894), 11 R. P. C. 429; 
Savage v. Harris (1896), 12 T. L. R. 187; Kopp v. Rosen- 
wald (1900), 19 R. P. C. 205. Redd. Ehrlich v. Thlee & 
ae ahd (1888), 4 T. L. R. 337; Vickers v. Siddell (1890), 
7 R. P. C. 292; Williams » Nye (1890), 7 R. P. C. 62; 
Gadd & Mason v. Manchester Corpn. (1892), 67 L. T. 569; 


Alexander v. Honry, Mitchell, Henry & Waller (1895), 
R. P. ©. 255: 


Pr. C. 360; Case v. Cressy (1900), 17 F 


12 R. : 
British Vacuum Cleaner Oo. v. lL. & 8. W. Ry. (1912), 
29 R. P. C. 309; British Thomson-Houston v. Charles- 
worth, Peebles (1924), 41 R. P. C. 241. 

406. }—Gapp & Mason v. MANCHESTER 
Corpn., No. 921, post. 

: -|—VickERS, Sons & Co. v. SIDDELL, 

No. 910, post. 

408. -] — It is, of course, well settled law 
that the application of a known device to its 
ordinary purpose under analogous circumstances 
is not good subject-matter for letters patent, 
because it does not involve invention. But this 
principle does not apply when the circumstances 
are not analogous, or when invention is required 
to adopt the device to the new circumstances 
(FLETCHER MOULTON, L.J.).—BRITISH LIQUID AIR 
Co., Lrp. v. BRITISH OXYGEN Co., Lrp., BritisH 
OxyYGEN Co., Lrp. v. British Liquip AIR Co., 
Lrp. (1908), 25 R. P. C. 577, OC. A.3 affd. (1909), 
26 R. P. C. 509, H. L. 

409. -]—The first claim of the specification 
of a patent for improvements in & relating to 
levers & go-through lace machines was: In the 
manufacture of lace on twist lace machines of the 
levers & go-through type, the traversing of the 
bobbins & carriages to & fro across the breadth or 
part of the breadth of lace being made for the 

pe ei of equalising the thread drawn off each 
bbin substantially as herein described. In an 

action against the P. & M. co., Ltd., & T. for 
infringement of the patent, defts. alleged, among 
other defences, that there was no subject-matter. 

The method of traversing described in the specifica- 

tion was by endwise movement of the comb-bars 

known as shogging. Traversing the carriages & 
bobbins in a lace machine by oe ing the comb- 
bar was old, & equalising the bo Bin threads by 
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a renee es the bobbins by hand was old. 
Pltf. alleged that it was new to traverse in a levers 
& go-through machine that the alleged anticipa- 
tions all related to net-making machines, & that 
in them traversing was for the purpose of maki 

attern & not of equalising. Defts. contende 
hat, if this were s9, yet that the use of the old 
device to effect equalising was not subject-matter 
for a patent, no ingenuity being required when 
once the idea was given. It was admitted that a 
considerable saving of yarn was effected. It was 
held at the trial, that traversing the bobbins by 
shogging the comb-bars in levers machines, in 
order to equalise the comsumption of thread, was 
new; that traversing by shogging in other lace 
machines was old, but not for the purpose of 
equalising the threads, although it was known that 
the movement did equalise the threads; that, 
on the evidence, when once the idea of shogging 
for equalising was suggested, there was no difficulty 
in carrying it into effect; & that, although there 
was commercial utility, there was no invention. 
The patent was held to be invalid for want of 
subject-matter, & the action as regards deft. co. 
was dismissed with costs, but judgment was given 
by consent against deft. T. Pltfs. appealed :— 
Held: the idea of equalising the use of threads by 
shogging the comb-bar was new & meritorious, 
&, there being invention in the idea, & a way of 
carrying it out being shown, there was good 
subject-matter for a patent, notwithstanding that 
ae was no difficulty in carrying the idea into 
eilect. 

If you have got a new idea, a new conception of 
manufacturing something, or a new way of manu- 
tacturing something, & you suggest a way of 
carrying it out, that is patentable. Here the 
inventor makes the lace—an old thing ; he makes 
it by cheaper means, because he saves the wasted 
thread in the bobbin & he does that by employing, 
for the first time in a new manner & for a new 
purpose, the old’ operation called shogging. .. . 
To my mind that is plainly patentable (BUCKLEY, 
]...J.).—H1ICKTON’S PATENT SYNDICATE v. PATENTS 
& MACHINE IMPROVEMENTS Co., Lrp. (1909), 26 
R. P. C. 339, C. A. 


Annotations :—Refd. British United Shoe Machinery Co. 
v. Unique Shoe Co. (1918), 36 R. P. C. 33; W 


allace v. 
Tullis Russell (1921), 38 R. P. C. 199; Clorius v. Tonner 
(1922), 39 R. P. C. 242 


; British Thomson-Houston Co. 
v. Charlesworth, Peobles (1923), 40 R. P. C. 426; Arm- 
strong, Whitworth v. Hardcastle (1924), 41 R. P. C. 189; 
Higginson & Arundel v. Pyman (1926), 43 R. P. C. 291. 
410. .]}—LAYLAND v. Botpy & Son, Lro., 

No. 381, ante. 


.J—A patent was granted for improve- 
ments in or relating to gyrc-compasses. The chief 
object of the invention was stated in the specifica- 
tion to be the provision of the necessary gravitational 
control of the gyroscope giving the north seeking 
property without subjecting the gyroscope to 
appreciable disturbing forces due to rolling, 
pitching, or other short period motions of ships. 
Three of the claims were as follows: (a) A - 
compass in which the pendulous or gravitational 
factor which controls the gyroscope acts through a 
relay or intermediate source of power, for the 
paper specified. (b) A gyro-compass in which 
he gyro-casing together with the members carried 
by it is mounted in neutral equilibrium around its 
horizontal axis & the gravity control device acts 
upon the casing around the said axis through a 
relay or intermediate source of power, for the 
pore specified. (c) A gyro-compass in which 
he pendulous or gravitational factor controls 
the gyro-casing through an intermediate source of 
power that displaces a controlling weight along a 
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Sect. 1.—What constitutes subject-matier: Sub-sect. 
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lever arm, for the purpose specified. At the trial 
of an action for infringement of the patent, & of 
another patent as to which pltf.’s case was 
abandoned, pltf.’s case was confined to an alleged 
infringement of the above three claims. Defts. 
alleged that the patent in suit was invalid by 
reason of want of utility, novelty & subject- 
matter, & they relied, in particular, on three prior 
specifications of Ach, Anschiitz-Kaempfe & Ford 
& Tanner. Pitf. contended (inter alia) that defts.’ 
instrument comprised a gyro-compass in which a 
gyro-wheel & casing were mounted in neutral 
equilibrium, & were controlled by a separate 
gravitational device acting through an intermediate 
source of power, that method of controlling the 
gyroscope being employed for the purpose of 
eliminating the error, known as quadrantal error, 
due to the rolling or pitching or other short 
motions of ships on courses, known as inter- 
cardinal courses, other than north-south or east- 
west, & that, therefore, defts. had infringed :— 
Held: the three claims could only be applicable 
to cases in which the pendulous or gravitational 
device was constructionally capable of severance 
from the gyroscope so as to admit of the inter- 
position of an intermediate source of power, the 
invention was effective for the limited purpose 
for which it was intended, & the patent was not 
invalid for want of utility ; the object & method of 
Ach were different from those of the grantees of 
the patent in suit; & his specification was not 
destructive of novelty or subject-matter; the 
grantees, in taking for another Pel the device 
used by Anschiitz-Kaempfe for damping, had made 
an inventive step sufficient to constitute subject- 
matter; defts.’ compass did not contain any 
separate gravitational device not producing a 
direct torque, or any intermediate source of power, 
& was not an infringement of any of the three 
claims ; &, in consequence, no question of anticipa- 
tion based upon the specification of Ford & Tanner 
arose.—BROWN v. SPERRY GYROSCOPE Co., Tp. 
(1925), 43 R. P. C. 1,0. A. 

412. .]— Plitf. was the owner of letters 
patent for ‘‘ Means of Indicating Variations of 
Temperature of the Cylinders of Internal Combus- 
tion Engines.’’ The specification stated, ‘‘ The 
object of my invention is to provide a temperature- 
indicating device for use on the radiator of an 
automobile whereof the engine has liquid-cooled 
cylinders, the device, which is designed for the 
purpose of constantly affording a visual indication 
of the temperature conditions prevailing within 
the so-called air space above the surface of the 
liquid in the radiator without imposing upon the 
driver the necessity of leaving his seat for the 
purpose of inspecting the indicator, being specially 
adapted for attracting the driver’s attention by day 
or by night on the occurrence of an abnormal rise 
of temperature in the liquid within the cooling 
jacket of the engine cylinders,” & the specification 
claimed, ‘‘ The combination with the liquid- 
circulation cooling-system appertaining to the 
engine of an automobile, of means for indicating 
the temperature-conditions prevailing within the 
cooling jacket of the engine, said means comprising 
a thermometer the heat responsive element of which 
is exposed to the temperature conditions prevailing 
within the so-called air space immediately above 
the normal surface evel of the liquid in said 
system, substantially as set forth.’’ Pltf. manu- 
factured & sold a device for utilising the invention, 
& this defts. purchased & fitted as a standard 
fitting to motor-cars manufactured & sold by 
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them. After some time defts. ceased to fit pltf.’s 
device & began to fit another device known as the 
‘‘ Wilmot Calometer ’’ to their motor-cars. Pitf. 
commenced an action for infringement & defts. 
alleged that the patent was invalid by reason of 
prior publication in certain specifications & by 
reason of two prior users wherein thermometers 
placed in the radiators of motor-cars had been 
used for testing the performance of the cars & 
settling their designs, & further by reason of prior 
common general knowledge. Defts. also alleged 
that there was no subject-matter & that the 
invention was not useful, because certain advan- 
tages which were alleged by patentee were not in 
fact obtained. They also denied infringement :— 
Held; the selection of the particular medium into 
which the thermometer was placed gave a real 
& practical advantage in communicating to the 
driver at the right moment the existence of danger,” 
there was real exercise of the inventive faculty ; 
the alleged prior user was at the most a mere 
casual, accidental, or incidental user in the course 
of a completely different investigation, & was not 
made use of, & also was not a public user, & the 
patent had not been anticipated, & had been 
infringed.—BoycE v. Morris Motors, Lp. (1926), 
44R. P. C. 105, C. A. 

413. Necessity for exercise of invention.] -— 
SHAW v. BARTON & LOUDON, No. 228, ante. 

414. -]—In 1899 a patent was granted for 
improvements in & relating to puttees or leg & 
other bandages, & in their construction or method 
of manufacture. The improvements consisted 
chiefly in making the materials of the puttees or 
bandages in a curved form, so as to fit the leg of 
the wearer more neatly than straight puttees, 
without the necessity for cross twists on the leg. 
In an action for infringement, defts. alleged that 
the patent had been anticipated by the specifica- 
tion of H.’s patent for gaiters which specification 
had been accepted a few days before, but had not 
been printed, at the date of pltf.’s patent. They 
gave evidence that the use of curvature of the 
outline of the material in fitting a curved surface 
was a matter of common knowledge, & that, if 
pltf. claimed the use of curvature generally, the 
patent was invalid for want of subject-matter ; 
that, if the claim was limited to a particular curve, 
the specification gave insufficient directions for 
obtaining the curves required for fitting legs of 
different shapes; & that defts.’ puttees were of 
different curvature from pltf.’s & were not an 
infringement :—Held: under Patents & Desi 
Act, 1907 (c. 29), s. 9, there had been a publication 
of H.’s specification ; pltf.’s patent was not for a 
particular curve, but was for a suitable curve, as 
illustrated py the drawings ; the patent was valid ; 
& the defts. had infringed.—Fox v. ASTRACHANS, 
Lip. (1910), 27 R. P. C. 377. 

415. -|/— The owner of a esi for 
improvements in wristlets for watches brought an 
action for infringement of the patent. The 
amended claim was as follows: A watch wristlet 
comprising a pair of straps adapted to be secured 
to one another & provided at their free ends with 
bent over portions or loops adapted to be passed 
through the watch loops & secured thereon by 
U-shaped spring clips fitted to the said looped 
ends, substantially as described & illustrated. 
Defts. by their defence alleged that the patent 
was invalid on the grounds (inter alia) of want 
of novelty, prior user & want of subject-matter, 
& they denied infringement & counterclaimed for 
revocation of the patent :—Held: a watch wristlet 
in use before the date of the patent differed only 
from the patented article as sold & illustrated in 
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that the spring metal was not covered with leather, 
that the spring bullets at the end of driving reins 
manufactured & sold by defts.’ predecessors in 
business performed functions so analogous to the 
functions performed by the patented wristlet as 
to be practically the same & that it did not require 
the exercise of any inventive ingenuity to adapt 
the idea embodied in such reins to a watch wristlet ; 
the patent was invalid for want of subject-matter 
& of novelty, & further even if the patent could be 
treated as valid, defts. had not infringed. The 
action was dismissed with costs & on the counter- 
claim an order was made for the revocation of the 
patent.—BowEN v. PEARSON (E. J.) & Sons, Lrp. 
(1924), 42 R. P. C. 101. 

° .]—A patent was granted for improve- 
ments in or relating to veil nets. The first claim 
was as follows: The combination with a veil net 
having an elastic thread run therein of a free 
elastic thread disposed so as to form with the run- 
in thread an endless elastic loop that can be passed. 
over the crown of a hat to retain the veil net in 
position. In an action for infringement of the 
patent defts. alleged (inter alia) want of novelty, 
utility & subject-matter :—Held: deft. was using 
an elastic loop of exactly the same character as 
pltf.’s ; but that on the construction of the claim 
the only question to be determined was whether 
adding a piece of elastic to an ordinary bag veil 
so as to prevent it slipping off a hat was sufficient 
subject-matter for a patent; the veil produced 
by pltf. was obviously useful & had been extremely 
successful, but the application of a perfectly 
common form of device to the veil was a mere 
workshop improvement not involving invention ; 
& the patent was invalid for want of subject- 
i a reall v. BuRNET & Co. (1924), 41 





SUB-SECT. 10.—TOOLS. 
A. In General. 

417. Whether subject-matter of patent — Card- 
board pattern sleeve.|—Pitf. claimed copyright in 
a cardboard pattern sleeve containing upon it 
scales, figures, & descriptive words for adapting 
it to sleeves of any dimensions. Semble: it 
might be the subject of a patent as an instrument 
or too]l.— HOLLINRAKE v. TRUSWELL, [1894] 3 Ch. 
420; 63 L. J. Ch. 719; 71 L. T. 419; 10 T. L. R. 
663; 38 Sol. Jo. 706; 7 R. 568, C. A. 
<innotations :—Mentd. Booscy ». Whight, 1900) 1 Ch. 122; 

Walter (1900) A. C. 539; arren v. Foster 

Clothing Co. (1906), 51 Sol. Jo. 145; Libraco v. Shaw 

Walker (1913), 30 T. L. R. 22; Anderson v. Lieber Code 

Co. (191 ), tit L. T. 361; McCrum v. Eisner (1917), 87 


B. New Use for Old Tools. 

418. Whether patentable.] —Bounton v. BULL, 
No. 90, ante. 

419. .1—LosH v. HAGUE, No. 16, ante. 

420. ———.|—-Brook v. ASTON, No. 358, anie. 

421. ———.]|—(1) The infringement of any part 
of a patent process is actionable, if that part is of 
itself new & useful, so as that it might be the 
subject-matter of a patent, & is used by the 

er to effect the object proposed by the 
patentee. 

(2) But the application of a well known tool to 
work previously untried materials, or to produce 
new forms, is not the subject-matter of a patent. 
Plitfs. took out a patent for improvements in the 
manufacture of cases or envelopes for covering 
bottles, & in the specification the invention was 
stated to consist in an arrangement of apparatus 
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by which lengths of rush, straw, or other suitable 
material may be readily tied together, so as to 
form cases or covers to protect bottles from 
breakage when packed. It then proceeded—For 
this purpose I take equal lengths of rush, straw, 
or other suitable material, & confine them at one 
end within a ring or cap, which I then place over 
the neck end of a mould or mandril, corresponding 
in form to the bottle for which the case or cover 
is intended. The mould is fixed to a frame, etc. 
Deft. made bottle envelopes out of similar materials 
somewhat differently applied, placing them upon 
a model of a bottle, or mandril,-& fastening the 
material in a manner somewhat like pltfs.’ method : 
—Held: the use of the mandril, which was 
admitted to have been long commonly used for 
producing given forms of pliable materials, was 
not an infringement of pltfs.’ patent; for, that 
the application of a well known tool to work 
previously untried materials, or to produce new 
forms, is not the subject-matter of a patent.— 
PATENT BOTTLE ENVELOPE Co. v. SEYMER (1858), 
5 C. B. N.S. 164; 28 L. J.C. P. 22; 141 E.R. 
65; sub nom. BOTTLE ENVELOPE Co. v. SEYMOUR, 


5 Jur. N. S. 174. 

Annotations :—<As to (2) Folld. Brook v. Aston (1859), 28 
L. J. Q. B. 175. Refd. Horton v. Mabon (1862), 12 C. B. 
aS = oe és Pe ©. York Street Flax Spinning Co. (1894), 


422. -} — This was an action for infringe- 
ment of a patent for a method of cutting, at one 
operation, necktie linings by means of a revolving 
band knife, the material being clamped firmly 
between two templets of identical form. The 
judge held that the invention claimed was not 
sufficient to form the subject-matter of a patent, 
being merely the application of the use of a band 
knife, in its ordinary function as a cutter of piles 
of substances, by applying it to necktie linings, 
when such linings to be cut were clamped together 
with guides:—Held: there was no invention 
which was patentable. 

A more skilled application of well understood 
tools & well understood processes is not a patent- 
able invention (LoRD HALsBURY, C.).—DREDGE v. 
PARNELL (1899), 16 R. P. C. 625, H. L. 


Annotations :—Retd. Gold Ore Treatment Co. of Western 
Australia v. Golden Horseshoe Estates Co., Golden 
Horseshoe Estates Co. v. Gold Ore Treatment Co. of 
Western Australia (1919), 36 R. P. C. 95; British Oxygen 
Co. v. Maine Lighting Co. (1924), 41 R. P. C. 604; Harris 
v. Brandreth (1925), 42 R. Vv. Cc. 471. 





SUB-sECT. 11.—-PRODUCT OF MANUFACTURE. 

See, now, Patent Act, 1919 (c. 80), s. 11. 

423. Whether good subject-matter of patent.|/— 
The assignee of a patent for improvements in skirt, 
waistbands, & in the method of & means for 
weaving webs suitable for such uses, brought an 
action for infringement. The specification stated 
that three conical rollers were used, a detailed 
description being given of this arrangement with 
drawings, & further on that two rollers, or any 
suitable number of rollers greater than three, 
might be used. No description, however, was given 
how to work with two or more than three rollers. 
The claims were (a) the waistband of the forma- 
tion substantially as set forth; (0b) the taking-u, 
motion having conically formed rollers arrange 
& acting substantially as & for the purpose set 
forth. efts. denied infringement, & alleged the 
patent was invalid on the ground that the allege 
invention was not new; was the application of 
means ,previously well known & was not subject- 
matter; that the specification did not sufficiently 
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Sect. 1—What constitutes subject-matter: Sub-sect. 
11. Sect. 2: Sub-sect. 1.] 


describe the invention, & was ambiguous & mis- 
leading, in particular, in not ascertaining the form, 
shape, & position of the rollers where two or more 
then three rollers were employed, & that the 
invention had been previously published. It was 
proved that defts. sold waistbands precisely 
similar to pee ’*s, but made by a machine with two 
conical rollers :—Held: (1) the-patentee claimed 
by his first claim a waistband formed in the 
manner described in his ‘specification; (2) not 
treating B.’s specification as an anticipation, but 
having regard to the knowledge before him, & 
given py him, a patent could only be taken out for a 
particular method of affecting that which B. had 
given to the world, namely, the producing radial 
wefts by the differential drag of conical rollers, 
& that as defts. in this case produced the result by 
& method different from pltf.’s, they had not 
infringed ; (3) a claim for a waistband might be 
perfectly good if the thing claimed was new & 
complied with the other requirements of the law. 
—VORWERK & SON v. Evans & Co. (1890), 7 
R. P. C. 265, ©. A. 
a sha ——.]—RIEKMANN v. THIERRY, No. 372, 
425. -]—Kopr v. ROSENWALD BROTHERS, 
No. 814, post. 
426. -]—— ACETYLENE ILLUMINATING Co., 
Lrp. v. UNITED ALKALI Co., Ltp., No. 457, post. 
427. Substance produced by chemical 
process or intended for food or medicine.]—Re S. 
Co.’s APPLICATION (1921), 38 R. P. C. 399. 
aan -—Consd. Re H. E. P.’s Appin. (1925), 43 B. P. C. 


428. J. Be W., K. J., & W., Lrp.’s 
APPLICATIONS (1922), 39 R. P. C. 263. 











NS 


.| — Re . O.’s APPLICATION 
(1924), 41 R. P. ©. fay : 
3) S.’s| APPLICATION 
(1924), 41 R. P. C. 588. 
el — FR e ay 
(1924), 41 R. P. C. 685. Pe net 
K.’s APPLICATION 


(1924), 41 R. P. 0. 587. 


(1924), 41 R. P. C. 690. 
, 334 —— ——.]—A patent was granted for 

Improvements in or relating to the manufacture 
of alkyl resorcinols.” Defts. alleged (inter alia) 
that the patent was invalid for want of novelty 
& subject-matter ; that the methods described 
in the specification had been published before the 
date of the patent, or that the prior publications 
indicated methods to be adopted for obtaining 
homologous alkyl rcsorcinols higher than those 
theretofore obtained. Pltfs. contended that, by 
selection of processes & research, they had made 
an invention, it being not unusual in chemistry 


'S APPLICATION 


PART Iv. SECT. 2, SUB-SECT. 1. 
to validity of putent.}—If a person has 
oven @ new principle, iiventsd 

1006 Of Carrying it into effect, 
may obtain a patent for that Tencipic 
pouples with the mode of carrying it 


of a contrivance 





to effect, & he is thereb protected 
fer tee Dereone carrying the principle 
y other modes.— MINERAIS 436 vi. 
Bere One eine: ©. POTTER’s SUL- 
REA 
8 C. L. 179.—AUS. ner AEN) iia not 
.——- +-——.)— RoGEerRs v 
PaTENTS Comr. : 
Te nae R. (1910), 10 GC. LL. BR CAN, 





eee 436 vii. 
Davixa (1916), 21 Gt] R. 263 AUB. 


436 iv. ———.}—The act or con- CAN, 


trivance which is the subject of a 
patent must be new, & it is not suffi- 
cient that the object or application 
s new if 
trivance itself be old.—WaTRROUS v¥. 
BisHor (1869), 20 C. P. 29.—CAN. 


486 v.——- ~——.] — ALMOUR vv. 
CABLE (1887), 31 L. C. J. 157.—CAN, 





}—Whe 
tended invention constitutes neither a 
new process nor a new combination 
roducing a result unknown before, 
atentable.—-DOMPIERRE v. 
BARIL (1889), 18 R. L. O. 8. 597.— 


-———.] — COPELAND- 
CHATTERSON Co, v. PA 
27.0. L. T. 811; 38 8 O. WL, teh 


PATENTS AND INVENTIONS. 


to ans sare & = that would x 
cular y wo not prod 
ee of ieee body Held gt the higher 
produced a new y such that the meri 
novelty of the invention would consist Zt a 
substance produced ; there was not any inventive 
step in the subject of the patent, having regard to 
the prior publications; & the patent was invalid 
for want of subject-matter.—SHARPE & Doume 
Inc. v. Boots PuRE Drua Co., Lrp. (1927), 44 
R. P. C. 69. 

435. ——— ‘* Special ’’ methods or process. 
—'‘' Special ’’ in the phrase ‘‘ the special methods 
or processes of manufacture’’ does not mean 
merely particular, but is used to connote a method 
or process which has such attributes that it is the 
proper subject of a claim for letters patent; one 
that has some intrinsic characteristics which are 
the invention of the inventor, & for which a patent 
may be properly & legitimately claimed & granted. 
—TIte M.’s APPLICATION (1922), 39 R. P. C. 261. 





Sect. 2.—NOVELTY. 
SuB-SECT. 1.—IN GENERAL. 


See Statute of Monopolies, 1623 (c. 3), s. 6; 
Patents & Designs Act, 1907 (c. 29), s. 93. 

436. General rule—Novelty essential to validity 
of patent.|—-Where any man by his own charge & 
industry, or by his own wit or invention, doth 
bring any new trade into the realm, or any engine 
tending to the furtherance of a trade that never 
was used before, & that for the good of the realm, 
that in such cases the King may grant to him a 
monopoly patent, for some reasonable time until 
the subjects may learn the same, in consideration 
of the good that he doth bring by his invention 
to the commonwealth, otherwise not (per CuR.).— 
Dakcy v. ALLIN (1602), Noy, 173; Moore, K. B 
671; 1 Web. Pat. Cas.1; 74 E. R. 11313 sub nom. 
CASE OF MONOPOLIES, 11 Co. Rep. 84 b. 

Annotations :—Consd. Crane v. Price (1842), 4 Man. & G. 
580; Marsden v. Saville Street Foundry & Se BEET 
Co. (1878), 3 Ex. D. 203. Refd. Boulton v. Bull (1795), 
2 Hy. Bl. 463; Beard v. Egerton (1846), 3 C. B. 97; 
Caldwell v. Vanvlissengen, Caldwell v. Verbeck, Caldwell 
v. Rolfe (1851), 9 Hare, 415; Young v. Fernie (1864), 4 
Giff. 577 ; Murray v. Clayton (1872), 7 Ch. App. 573, n. ; 
R. v. Halifax County Court Judge, [1891] 1 Q. B. 793. 
Mentd. London City Case (1610), 8 Co. Rep. 121b; 
Norris v. Staps (1616), Hob. 210; Dublin Corpn. Case 

. 1; R. vw. Maidenhead Corpn. (1620), Palm. 

76; Fleming v. Pitman (1623), Win. 63; R. v. Hampden 

(1637), 3 State Tr. 826; Thomas v. Sorre] (1673), 3 Keb. 

43; Yarmouth v. Darrel (1686), 3 Mod. ep. 75: 

Precedence, etc. of the aueee (1693) Fortes. ar ch 382 ; 

Rogers v. Rajendro Dutt (1860), 13 Moo. P. C. CG. 209; 

G. E. Ry. v. Goldsmid (1884), 9 App. Cas. 927; Jenks v. 

Turpin (1884), 13 Q. B. D. 505; British South Africa Co. 

v. De Beers Consolidated Mines, [1910] 1 Ch. 354; North 

Western Salt Co. v. Electrolytic Alkali Co. (1912), 107 

L. T. 439; A.-G. of Commonwealth of Australia v. 

Adelaide 8.8. Co., [1913] A. C. 781. 





436 viii. ———.. }— EASTERN HAT 
& CaP Co. v. WALMSLEY (N:S.) (1909), 
5 EK. L. R. 538 , 6 E. L. ° 525,.—CAN. 
to a certain patent, persons 
resort to a dangerous practice to do 
that which was the object of the 
patent, although not a dete 
factor it strengthens the conclusion 
that the invention is a new & useful 
one.—-ASHDOWN vv. NICKSON CON- 
STRUCTION Co., LTD., iteael D. L. R. 
868 > 34 B. C. R. 361.—©. e 


436 x. ——- ———.]—— KINMOND 6. 
Kray (1903), 20 R. P. C. 497.—SCOT. 


he con- prior 





nm & pre- 


4386 xi, ——~ ——.]—-MUROHLAND 2. 
NICHOLSON (1893), 20 R. (Ct. of Seas.) 
1006; 80 Sc. L. R. 857; 18. L. T. 
173.—8COT. 


Part IV.—Susyect-Marrer or Parent. 





1, is sage ada nue Ea da 
j ion & a new e e om, 
new ret his life, & consumption of his estate 
or stock, etc., or if A man has made 4 new discovery 
of anything, in such cases the K of his grace 
&: favour, in recompense of his costs & travail, may 
grant by charter unto him, that he only shall uso 
such a trade or traffic for a certain time, because 
at first the people of the kingdom are ignorant, & 
have not the knowledge or skill to use it; but 
when that patent is expired, the King cannot make 
a new grant thereof: for when the trade is become 
common, & others have been bound apprentices 
in the same trade, there is no reason that such 
should be forbidden to use it (per Cur.). 
IPSWICH CLOTHWORKERS CASE (1614), Godb. 252 ; 
11 Co. Rep. 58a; 78 E. R 7; sub nom. 
IpswIcH TAILORS v. SHERRING, 1 Roll. Rep. 4. 
f tali :-—Consd. M ad es } 
ammnginecring Co, (1878), 3 kx. D303, Redd, ene, = 
Bull (1795), 2 Hy. Bl. 463; Beard v. Egerton (1846), 3 
Cc. B. 97. Mentd. Norris v. Staps (1616), Hob. 210; 
Joliffe v. Brode (1621), W. Jo. 13; Thomas »v. Sorre 
(1673), 3 Keb. 223; Hacket v, Tilly (1706), 11 Mod. Rep. 
93; Green v. Durham Corpn., (1757), 1 Burr. 127; French 
v. Adams (1763), 2 Wils. 168; Jefferys v. Boosey (1854) 
4H. L. Cas. 819; Rogers v. Rajendro Dutt (1860), 13 
Moo. P. C. C. 209; Davies v. Davies (1887), 36 Ch. D. 
359 ; Kruso v. Johnson, [1898] 2 Q. B. 91. 
438. -|—MANTON v. MANTON (1815), 
Dav. Pat. Cas. 333; 1 Carp. Pat. Cas. 278. 
43 .|—BRUNTON v. HAWKES, No. 














293, ante. 
440 








-J|—(1) The patentees of a shear- 
ing machine claimed in their specification four 
things, among which was a brush for raising the 
pile of the cloth. It was proved that the brush 
had only been used once by the patentees them- 
selves, & that they had not sold one with a brush ; 
«&, that, as to some cloths, it was entirely useless :— 
Held: inasmuch as the brush had not been claimed 
as essential, the mention of it in the specification 
did not affect the patent ; for that every substan- 
tive part of a patent need not be useful, although 
every part claimed must be new. 

(2) The patentees claimed that they were the 
inventors of a machine for shearing cloth from list 
to list by means of a rotatory cutter. lt was 
proved that the idea could be extracted from the 
specification of an older patent, that a specification 
of it had been received from America, & shown to 
several persons, that a modcl of such a machine 
had been in England before this patent, & seen by 
several persons, but no machine had been made 
from it, & also, that a similar machine had been 
made & used for a very short period, a long time 
ago :—Held: these circumstances did not amount 
to a publication, & consequently the patent was 
valid. 

The prerogative of the Crown as to granting 
patents was restrained by statute of Monopolies, 
1623 (c. 3), s. 6, to cases of grants, ‘ to the true & 
first inventors of manufaccures, which others at 
the time of granting the patent shall not use.” 
The condition, therefore, is, that the thing shall 
be new, not that it shall be useful; & although 
the question of its utility has been sometimes left 
to a jury, I think the condition imposed by the 
statute has been complied with, when it has been 
proved to be new (PARK, J.).—-LEWIS v. MARLING 
(1829), 10 B. & C. 22; 4 O. & P. 52; 1 Web. Pat. 
Cas. 4938; 1 Carp. Pat. Cas. 478; L. & Welsb. 
29; 5 Man. & Ry. K. B. 66; 8 L. J. O. 8. K. B. 
46; 109 E. R. 369. , 
Annotations :-—As to (1) Consd. Morga 

M. & W. 544. Distd. R. v. Cutler (1849), 3 Car. & Kir. 

215, Avid. Poupard v. Fardeil (1869), 21 L. T. 696. 
Refd. Carpenter v. Smith (1842), 9 M. & W. 800; 


egmann v. Corcoran (1879), 13 Ch. D. 65. 


n v. Seaward (1837), 2 
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441. ——-  ——_.]—Losu v. Haaun, No. 16, 
ante. 








442. e-l—(1) The degree of utility ia 
not material; it is sufficient to support a patent 
if the invention be an improvement. 

(3) The facts being undisputed, the question 
whether the invention is new is for the ct. 

(3) The specification is to warn the public of 
what is prohibited, & to teach them the invention. 
The specification must be such as may be fol- 
eet without invention or addition, The 
at diet means of knowledge common to the trade 

y be required. If a competent engineer with 
ordinary knowledge could carry out the inven- 
tion without solving a problem, the specification 
is sufficient. The most advantageous mode must 
be stated in the specification. 

A specification isha & suggesting something, so 
as to throw on the public the trouble of experi- 
ment, is bad. Information acquired from any 
other source than the specification must be 
excluded. Reasonable data must be given. 
All extreme or exaggerated cases should be dis- 
carded. Any circumstance conducive to the 
advantageous operations must be stated. The 
specifications is sufficient, if a workman by fol- 
lowing the directions could execute an order. 

(4) An invention not getting into general use, 
a& presumption against ite utility. 

(5) Tt is sufficient if an invention be new, & of 
any use.—MORGAN v. SEAWARD (1836), 1 Web. 
Pat. Cas. 170; 2 Carp. Pat. Cas. 37, N. P.; 
subsequent proceedings (1837), 2M. & W. 544. 


Annotations :—-As to (3) Consd. Plimpton v. Malcolmson 
(1876), 34 L. T. 340. Refd. Gold Ore Treatment Co. of 
vce acerelis v. Golden Horseshoe Estates Co. (1919), 











443. ———.] — NEWTON v. VAUCHER, No. 
159, ante. 

444. ——.|—_BusH v. Fox, No. 616, post. 

445. ——.] — Bootn v. KENNARD, No. 
1062, post. 

446. .]}— Hoops of whalebone, cane 








& other substances, suspended from the waist & 
forming a petticoat, had long since been used by 
ladies. Pltfs. took out a patent for using, for the 
same purpose, hoops made of steel watch springs : 
—Held: this was not an invention which could 
properly be made the subject of a patent. 

‘lo constitute the subject of a patent there must 
be some real novelty in the invention, either by a 
new combination of old existing materials, or else 
by the discovery of something that did not exist 
before (ROMILLY, M.R.).—THOMPSON v. JAMES 
(1863), 32 Beav. 570; 55 E. R. 224. 
da ‘—Apld. White v. Toms (1867), 37 L. J. Ch. 


447, .|—F. obtained a patent for 
umbrella ribs, & enjoyed it uninterruptedly to its 
conclusion with the exception of an action for 
damages by H., another patentee, who recovered 
£300, & a manufacture & sale of the ribs by O. 
six months before it expired. F. filed a bill & 
restrained D. :—Held: F.’s invention was neither 
novel nor important, the two requisites to support 
a patent.—Fox v. DELLESTABLE, Fox v. JONES 
(1866), 15 W. R. 194. 

Annotation :—Refd. Poupard v. Fardell (1869), 21 L. T. 


448. ——_— ——_.]—The first thing a patentee has 
to do is to describe the nature of the invention, & 
when a question arises whether the invention is 
sufficiently described the first thing the ct. has to 
do is to ascertain what the invention is.... 
You must proceed to ascertain when the invention 
is from the specification & for this purpose... 
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Sect. 2.—Novelty: Sub-sects. 1 & 2, A.] 


the specification is to be construed as any other 
document would be construed by a ct. of justice. 
- . . If in doing that the ct. arrives at the con- 
clusion that the specification is unmeaning the 
patent is bad. If it arrives at the conclusion 
ex facie part of the invention or the whole of the 
invention is old, it would be bad. If it arrives at 
the conclusion ea facie that that which is claimed 
a8 an invention is no invention at all the patent 
would be bad. If it arrives at the conclusion 
ex facie... that there is not sufficient discrimina- 
tion in the claim between the limits of what is 
ere haa is new, then again the patent would 

e a e * e e 

It may then procecd to ascertain whether the 
patentee has sufficiently described the manner in 
which the invention is to be performed & for that 
purpose the ct. may naturally apply for evidence 
to workmen or to persons skilled in operations of 
a similar kind. But it will be seen that the ct. 
addresses itself to that further inquiry when, 
& only when, it has ascertained what the invention 
is (LORD CaIRNs, C.).—BOvILL v. SmiTH (1868), 
Griffin’s Patent Cases (1887), 49, L. C. 

449. ——.|— The inventor of a painting 
machine, by his final specification, claimed the 
various parts of the machine, &, among others, 
‘*The shallow sliding tray T., arranged & used 
substantially in the manner & for the purpose 
specified,” being, in fact, an ordinary movable 
tray, used for catching the drippings of the paint 
from the brushes & other parts of the machine, 
& being a thing commonly known & used before 
the date of the papers. He also claimed the 
general construction & combination of the several 
parts of the machine. Upon an action by the 
owner of the patent to restrain an alleged infringe- 
ment :—Held: the patent was bad for want of 
novelty, inasmuch as it was impossible to construe 
the claim for the sliding tray otherwise than as a 
distinct claim for a separate invention.— ROBERTS 
v. HEYwoop (1879), 27 W. R. 454. 

450. -]—DOWNES v. FALCON ENGINE 
ea (1886), Griffin’s Patent Cases (1884-1886), 

451. —_—- -_—.]—_ SHARP v. BRAUER, BRAUER 
v. SHARP (1886), 3 R. P. C. 193; Griffin’s Patent 
Cases (1884-1886), 205. 




















452, —— -]— MoorE v. THOMSON (1890), 
7H. P. C. 325, HL. 
453. .|—The patentee of a fee water 


governor, described in his provisional specifica- 
tion, an apparatus acting by ‘‘a rod or other 
attachment ’’; in his complete, an apparatus 
acting by a “‘ rod, wire, or other suitable means “ ; 
In the drawing attached to the complete the 
apparatus acted by a “rotatory spindle.” The 
patentee brought an action for infringemmut, & 
deft. alleged that the patent was invalid. At the 
trial it appeared, from pltf.’s own evidence, that 
the rotatory spindle was the essential part of his 
invention, & that the rod was not suitable, & was 
not new :—Held: assuming that ‘rod or other 
attachment ” included a rotatory spindle so that 
there was No variance, pltf. clearly, in his complete 
Aes ication, stated that a rod & wire were suit- 
. ble, : ces ners & Le these were not novel 
1s patent was invalid.—PETHER ». SH 

10 R. P. C. 293. i 


454. —— ——.]— ALLEN y. DUCKETT S 
(1893), 10 R. P. C307 neon 


5. —— ——.]— Benno Jarvét & DARM- 
STAEDTER JANOLIN FABRIK 1. RICHARDSON 


PATENTS AND INVENTIONS. 


(Joun) & Co. (LEICESTER), Lrp. (1894), 11 R. P. O. 

261; 10T. L. R. 398, C. A. ee sere ‘ 
: ’B eas Te 

ae TTA rch a Telephone Co. (oi )» 

27 T. L. R. 274. Apld. Osram luerop Works v. Pope's 

Electric Lamp Co. (1917), 34 R. P. C. 369. 

456. -] — This sak eer Miss for the 
infringement of a patent relating various 
methods of opening & closing fanlights, skylights, 
ventilators & analogous articles. Deft. denied 
infringement, & alleged the invalidity of the 
patent on the grounds of want of novelty, utility 
& subject-matter, & also of disconformity — 
Held: pitf.’s letters patent were invalid on the 
ground of want of novelty, want of subject-matter 
& disconformity. 

I do not think ... that pltf. has successfully 
met the case of disconformity put forward by 
deft. An essential portion of the combination 
claimed in claims 1 & 2, figs. 1, 2 & 3, is the ratchet 
& pawl device. There is no trace of this in the 
provisional specification. The essential point in 
the provisional specification is the use of a spring 
in various ways therein described. Of the ratchet 
& pawl device there is no express mention & I 
cannot find it implied, as pltf. suggests that 1 
ought to do, in the closing lines of p. 1 of the 
provisional specification & the top lines of p. 2 
(KENNEDY, J.).—ADAMS v. STEVENS (1898), 16 
R. P. ©. 225. 

457. .]—The owners of letters patent 
for an invention of ‘“‘ Improved metallic curbides 
applicable for use in the production of acetylene, 
& means for producing the same,’ having com- 
menced an action for infringement, defts. denied 
infringement & alleged want of invention & 
novelty, relying on (inter alia) a United States 
patent of W. of 1892 & five papers by M. (ene 
first claim in the specification was for ‘the 
manufacture of crystalline calcium carbide by 
subjecting lime & carbonaceous matter in suitable 
proportions to the continued action of electrically 
generated heat, substantially as hereinbefore 
described.” In the body of the specification the 

atentee said that he employed “ a suitable electric 
urnace, such as a Siemens arc furnace.” Pitfs. 
case was that the patentee was the first person to 
show how to manufacture calcium carbide on @ 
commercial scale; that the patent was confined 
to using an electric furnace so that the current 
passed through the material, but not to an arc 
furnace as distinguished from an incandescent 
furnace ; that there were no sufficient directions 
in W.’s U.S. patent for the manufacture of calcium 
carbide ; that M. only produced calcium carbide 
in minute quantities, & avoided electrolytic action, 
which the patentee discovered was harmless :-— 
Held: the patent was anticipated, & moreover 
there was no subject-matter, the alleged invention 
being, at the most, the application of a known 
process to a purpose analogous to that for which 
it had been used. 

If the only thing that can be put forward 18 
the finding out that the actual passing of the arc 
through the materials produces no injurious 
electrolysis, it would be contrary to every principle 
which has ever been established in patent law that 
that discovery would be made the subject of a 
patent (LORD HALSBURY, J.). : 

I need scarcely say that if the patentee had 
discovered a new material of the character which he 
mentions, a material having the very valuable 
commercial properties which he ascribes to it, 
that would have been a good subject-matter for 
a patent, & there could have been no question, 
supposing he had done so, that his patent was 4 
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good one (Lorp DAVEY).—ACETYLENE ILLU- 
MINATING Co., Lip. v. UNITED ALKALI Co., LTD. 
(1904), 22 R. P. C. 145, H. L. 

Annotation :—Refd. British Thomson-Houston Co. v. Charles- 

worth, Peebles (1923), 40 R. P. C. 426. 

458. ——— -———.]—-GRAMOPHONE Co., LoD. v. 

RUHL (1910), 28 R. P. 0. 20, C. A. 
459. ——.]— An Indian patent was 
granted for ‘‘ Improvements in the manufacture 
of a medicinal preparation.’’ The preparation 
was a substance ‘‘ banslochan’”’ or ‘‘ bamboo 
camphor ”’ that was made from a substance found 
in some bamboos & called “ tabakshir ”’ or ‘‘ bam- 
boo mannar.”” The claims were as follows :— 
‘‘ (a) In the preparation of the said substance, the 
treatment of the same when red hot with an 
acid. -(b) An oven or stove substantially as 
described & illustrated for drying, heating, roasting 
or calcining the said substance.’ In an action 
for infringement of the patent it was proved that 
before the date of the patent, ‘‘ banslochan ”’ 
had been made by a process that included washing 
the crude material in water, treating it at some 
part of the process with sulphuric acid; & cal- 
cining the product in an iron stove at a high 
temperature :—Held: (1) the first claim was 
invalid on the grounds of want of novelty & prior 
user, & the patent was therefore invalid ; (2) it 
was unnecessary to examine the second claim.— 
GoPI LAL v. LAKHPAT Rat, LAKHPAT RAI v. SRI 
KISHEN Das (1923), 40 R. P. C. 147, P. C. 

460. Test of novelty.|—Pltfs. were patentees 
of alleged improvements in the manufacture of 
stays & corsets, & claimed as their invention the 
manufacture of stays or corsets in which the 
seams that unite the several pieces composing the 
stays or corsets are arranged in a diagonal or 
oblique direction substantially as & for the purpose 
specified in their specification. Pltfs. brought 
their action against defts. for infringement of their 
patent, claiming an injunction & an account of 
profits or damages. Defts. denied that pltfs.’ 
Invention was novel or useful, & alleged that it 
had been anticipated by a patent previously 
granted to W. & B. & by sales prior to the grant of 
pltfs.’ patent of stays & corsets similar to those 
specified for by pltfs. by W. & B. & other persons 
named in defts.’ particulars of objections. Evi- 
dence was adduced in support of pltfs.’ & defts.’ 
cases, & the jury found that pltfs.’ invention had 
been infringed, but that it was not novel or useful. 
Judgment was delivered for defts. with costs. 

It was found necessary for the protection of the 
public that the patentee should enrol a specifica- 
tion, & in that he was required to describe the 
nature of his invention in order that the rest of 
the public might know what his invention really 
1s, 80 that they may not unintentionally infringe 
it, & so that they may know what they are pro- 
hibited from using without his leave and licence. 
He must also describe the means of promainy 

invention, in order that when his patent 
expires pene may know how to make it 
(GRovE J.) . 


460 i. Test. of novelty.}—In deciding 





rights.—CaABOT S. 
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It must not only have been new in his invention, 
he must not only, so to speak, have ‘“ found it 
out,’”’ but he must have found something out which 
was not in use before, because if it was in public 
use before, even by one person, his patent is bad. 

Mere private use in the closet, mere experi- 
mental working in a laboratory, without publishing 
the invention, but keeping it a secret with a view 
possibly of a patent being taken out, would not 
invalidate it (GROVE, J.).—YouNnG & NEILSON v. 
ROSENTHAL & Co. (1884), 1 R. P. C. 29; Griffin’s 
Patent Cases (1884-1886), 249. 

Annotation :-—Consd. Welabach Incandescent Gas Light Co. 


v. New Incandescent Sunlight Patent Gas Lighting Co., 
1900] 1 Ch. 843. 


461. Existence of novelty—— When question for 
judge or jury.]—-MoRGAN v. SEAWARD, No. 442, ante. 

462. ———.] —- BREFFITT v. WINTERBOT- 
TOM (1852), 20 L. T. O. S. 66. 

463. -|—-Whether the thing is new or 
not is a question of fact (LORD EsHER, M.R.).— 
EDISON-BELL PHONOGRAPH CORPN., LTD. v. 
aaa (1894), 11 R. P. C. 389; 10 T. L. R. 522, 


Annotations :—Refd. Gold Ore Treatment Co. of Western 
Australia v. Golden Horsehoe Estates Co. (1919), 36 
i is ae Mentd. Hatmaker v. Nathan (1917), 35 











Necessity for to constitute improvement.]—<See 
Sect. 1, sub-sect. 5, B., ante. 

Necessity for to constitute combination.]—See 
Sect. 1, sub-sect. 7, B. (a), ante. 


SUB-SECT. 2.—AVOIDANCE BY ANTICIPATION OR 
PRIOR PUBLIC KNOWLEDGE. 
A. In General. 

464. Anticipation.) — LEADBEATER v. KITCHIN, 
No. 1092, post. 

465. |}—BENNO JAFFE & DARMSTAEDTER 
LANOLIN FABRIK v. RICHARDSON (JOHN) & Co. 
(LEICESTER), Drp. (1894), 11 R. P. C. 261; 10 
T. L. R. 398, C. A. 


Annotations a Osram ramp Works v. Pope’s Electric 

Lamp Co. (1917), 34 R. P. Cc. 369. Refd. Marconi & 
* Marconi’s Wireless Telegraph Co. v. British Radio- 
Telegraph & Tolephone Co. (1911), 27 T. L. l. 274. 


466. .|— R., the grantee of a patent for 
improvements in securing cleats on bulb angles, 
Z-frames, plain angle irons, & the like, brought an 
action, for infringement thereof, against P. & co. 
P. & co. contended (a) that the patent was antici- 
pated by what they had themselves done prior to 
the date thereof; (b) that there was no utility in 
the invention, as it had never been put into 
practice ; (c) that the patent was void for want of 
subject-matter :—Held: anticipation was not 
pores want of utility was not established, but, 

aving regard to prior knowledge, the patent was 
void for want of subject-matter.—ROCKLIFFE v. 
PRIESTMAN & Co. (1898), 15 R. P. C. 155. 

467. -]}— A patent was granted to N. in 
1898 for ‘‘ The manufacture or production of acetyl 
salicylic acid.’? The claims in the specification 


glass placed horizontally, as in pave- 
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Whether a machine, patented as an NEWFOUNDLAND S. WHALING Co. ments.—-LUXFER PrRisM Co. v. WEB- 
entire invention, is an imitation & (1905), 9 Nfid. L. R. 122.—NFLD. STER & PARKES ald 8 Exch. C. R. 
bped a at another machine previously 59; 22 C. L. T. 426.—CAN. 
question ie—is the ietor’ patented PART IV, SECT. 2,SUB-SECT.2.—A, _ 464 il, ——.]—Lanoax », AUBERTIN 
machine substantially the same as the 484 i. Anticipation.}—A patent for (1907), 4 HE. L. R. 82.—CAN. 
earlier one !—KINMOND v. JACKSON, risms intend for use in deflecting iil, .] — MURCHLAND v. 


KiNMonD v. LAWRIE, 1 C. L. R. 66.— the course of ra 

P. Existence of novelly—Effat of 
grant of force pee Huts | the 
rant of a foreign patent is conclusive 


the novelty patents for prisms 
s 


nh this colony as to 
utility of the invention & the paten 


obliquely or horizontally on_ glass 
placed vertically, as in the o 

windows of houses or shops, is not 
void for anticipation by reason of prior LTp. v. BRAB 
for use where the 
ight falls vortically or obliquely on 


light falling 


464 
of NICHOLSON (1893), 10 R. P. ©. 417.— 
SCOT. 


484 iv. ———.}—Rosz’s PATENTS Co., 
Y & Co., LTD. (1894), 
21 R. (Ct. of Sess.) 1107; 3180 L. RB. 
474.—SCOT. 
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Sect. 2.—Novelty: Sub-sect. 2, A.] 


were for two processes of manufacture of the acid 
for the ilaged new body, & for its use for thera- 
peutic purposes. Pltfs. alleged that, by the 
method of recrystallisation from dry chloroform 
adopted by them, the acid, which was sold under 
the name of ‘‘ aspirin’’ & used in medicine, had 
been for the first time prepared in a state of 
purity. Defts. alleged that K. in 1869 had 
published a description of the preparation of the 
acid by one of the said processes, that as so pre- 
pared the acid contained a small peohernen of 
Impurity, but that this impurity did not produce 
any difference of therapeutic effect, & that it 
could be removed by recrystallisation from 
boiling water as described by K.:—Held: the 
patent was for acetyl salicylic acid as a new body 
& not for the process of purification, & the patent 
had been anticipated & was invalid. 

Semble: the patent would have been invalid 
even if it had been confined to the process of 
purification adopted.—FARBENFABRIKEN Vor- 
MALS FRIEDRICH Bayer & Co. v. CHEMISCHE 
FABRIK VON HEYDON (1905), 22 R. P. C. 501. 


468. Of part of invention.] —A specifica- 
tion is not invalid by reason of its describing an 
invention part of which was not new at the date 
of the patent, if, after eliminating what was old, 
& residue is left of sufficient utility, in which casc 
the residue if properly claimed will be a proper 
subject-matter for the grant of letters patent.— 
oe v. Lok (1878), 9 Ch. D. 48; 27 W. R. 
Annotation :—Refd. British United Shoe Machinery Co. ». 

Simon Collier (1910), 26 R. P. C. 534. 

469. Essential part.] — THrerry v. 
RICKMANN, No. 284, ante. 

470. Main claim.]—In cases where 
the main claim is shown to have been anticipated 
& the very minimum of invention is left, every 
precaution should be taken to limit the patent to 
80 much of the claim as is in reality an invention, 
& the position of a master patent is not to be 
discussed in any narrow spirit.—Re SacHsk’s 
APPLICATION (1900), 18 R. P. ©. 221. 

471. —— By registration of trade design—By 
patentee or stranger.\—On Nov. 8, 1901, pltfs. 
applied for a patent for improvements in frames 
for motor cycles, & delivered a provisional specifica- 
tion. On Noy. 18, 1901, pltfs. obtained registra- 
tion of a design for motor cycles. On Aug. 8, 
1902, plitfs. delivered a complete specification for 
the patent which was accepted on Oct. 23, 1902, 
& the patent was afterwards granted bearing date 
Nov. 8, 1901. The complete specification con- 
tained a drawing identical with the registered 
design. In an action by pltfs. to restrain the 
infringement of the design :—Held: the validity 
of the registration of the design was not affected 
by, the subsequent grant of the patent of prior 

ate. 

















A patent right in an article & a copyright in a 
design for the same article may co-exist, but the 
registration of a design which secures mechanical 
advantages may, as an anticipation, prevent the 
grant of a subsequent valid patent for the article, 
& that whether appct. for the patent be the 
proprietor of the design or a stranger. 

473i, Prior ie know — 
Held: the al peca vontion’ ihe 
Bubject of the application was sub- 
stantially identical with that already 
Tee maretare pot novel 
1909), 9. L. R. 194.—aus, BEY 

473 ii. ——~.}-—Validity of a patent 


25D. L. KR. 8 


eee aed 


must be decided according to the state 
of knowledge at the date of the patent. 
-—BITULITHIC & Co 
v. CANADIAN MINERAL RUBBER Co. 
& CALGary ae hae W. R. 207; 


Patents AND INVENTIONS. 


A patentee, who re rs a design for an article 
after he has applied for a patent for it,.& before 
the delivery of a complete specification containing 
a drawing of the article identical with the regis- 
tered design, is not, by the subsequent grant of a 
patent bearing the date of his application, estopped 
from saying that the design was new & original 
at the date of registration. 

In most cases it will be very difficult for a 
patent right in respect of a new article & a copy- 
right in a registered design for the shape of the 
article to co-exist. But in such circumstances 
as those of the present case the two rights, being 
not necessarily the same, might co-exist, though 
the right which was second in point of date must 
be held subject to the first right. The grant 
of the patent in such a case does not destroy the 
effect of the registration of the design which was 
valid at the date when it took place, & this whether 
the owner of the patent & the owner of the design 
are the same person or different persons.— 
WERNER Motors, LTp. v. GAMAGE (A. W.), Ltp., 
[1904] 2 Ch. 580; 73 L. J. Ch. 770; 91 L. T. 588 ; 
53 W. R. 167; 20 T. L. R. 

21 R. P. C. 621, C. A. - Saas 
eee 5 m pster oore ry 
A oe oid. Told. “Koss y Ppeavant (1923), 40 

R. P. C. 320. 

472. ——— Whether court bound by prior 
decisions as to—Admissibility of documents not 
previously before court.|—HIGGInson & ARUNDEL 
v. PYMAN, No. 339, ante. 

——— Prior user.|—See Sub-sect. 2, B., post. 

- Prior publication.|—See Sub-sect. 2, C., 

ost, 

‘ 478. Prior public knowledge.|—There are two 
modes by which an invention can be made public. 
The one is by a publication in fact, or by user, 
such as that by the user alone the invention 
becomes a part of the general stock of public 
information; the other is by a publication in 
law. There is a publication in law of an invention 
in this country when the inventor of it, whether 
an Englishman or a foreigner, makes, either by 
himself or his agent, a written description of it, 
puts that into a book, & sends it toa bookseller 
here to be published by him; & it is not necessa 
to prove further that any one volume of the boo 
has been sold. aie 

Where upon a, bill filed by pltfs. for an injunc- 
tion to restrain deft. from infringing a atent 
of theirs, it appeared that a plan identical with 
that of the pltfs. had been described in a work 
published in Paris & sent over here for sale, & a 
few copies of the work were actually sold here 
prior to the date of pltfs.- specification :—Held : 
they were not the first inventors of the plan, & 
the injunction was refused accordingly.—LANG 
v. GISBORNE (1862), 31 Beav. 133; 31 L. J. Ch. 
769; 6L. T. 771; 8 Jur. N.S. 736; 10 W. R. 
638; 54 E. R. 1088. . 


Annotations :-—Consd. Plimpton v. Malcolmson (1876), 3 
Ch. D. 531; Harris v. Rothwell (1887), 35 Ch. D. 416. 
Refd. United Telephone, Co. v. Harrison, Cox, Walker 
(1882), 46 L. T. 620. 


474. Exhibition in shop.]—Deft. was the 
owner of a patent for an invention similar to that 
of pltf., for which he obtained provisional pro- 
fedtion about six weeks before the date of pltfs. 
patent, & which he had used publicly before the 





idea or not the invention must be 

viewed ao nue ueht of the eno wed 
ossesse people engage 

oleae of bisainaes or which the inven- 

tion is designed, at the time of applica: 

tion for a patent for the invention. 

WALSH ¢. SHEELEY, (1911) T. P. D. 1.— 


NTRACTING, LTD. 


determine 


473 siti. -] — To 
whether an invention involves a new | 8. AF. 
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same date :—Held: pltfs.’ patent was invalid 
upon the ground that the alleged invention was 
the same combination as that which deft. had 
already used publicly, with a modification which 
was not the subject of a patent. Deft. had had an 
experimental article made for him which had been 
made in the shop of the person employed to make 
it & it was alleged that what had taken place had 
amounted to publication. The patent was invalid 
on the further ground that it was the fair con- 
clusion from the evidence that some English 
people, under no obligation of secrecy arising from 
confidence, or good faith towards the patentee, 
knew of the invention at the date of the patent 
(Fry, L.J.)—HuvuMPHERSON v. SyER (1887), 4 
R. P. C. 407, C. A. 


Annotations :-—Consd. Blank v. Footman, Pretty (1888), 39 
Ch. D. 678; Gouri seas v. Army & Navy Coe ond 
(1888), 5 R. P. C. 405. efd. Elias ». Grovesond Tinplate 
Co. (1890), 7 R. P. C. 455 ; Gadd & Mason v. Manchester 
Copa (1892), 67 L. T. 569; Westley Richards v. Perkes 
(1893), 9 T. L. R. 351; British Thomson-Houston Co. 
v. Stonebridge Electrical Co. (1916), 33 R. P. C. 166. 
Mentd. Davies v. Davies (1887), 56 L. J. Ch. 481. 





475. fat being known that if parani- 
trotoluolsul o-acid (called for shortness A) was 
treated with caustic soda lye a yellow colouring 


matter B was obtained, which, however, was not a 
fast dye, B., in 1886, patented a discovery that by 
treating B with zinc dust or other reducing agents 
@ colourless product c was obtained, which was 
a valuable basis of colouring dyes. In 1888, B. 
discovered that if B was treated with oxidisable 
(dioxidising) substances, he obtained before 
rons Cc a new & valuable dye fast to alkali. 
He took out a patent for this invention, stating 
in his specification that a number of oxidisable 
substances, which he mentioned, could be used 
& also others: he gave a number of examples of 
carrying out his process with certain oxidisable 
substances, & claimed, ‘‘ The process of producing 
colouring matters fast to alkali, which will dye 
cotton yellow, orange to brown, without mordant 
by the action of suitable oxidisable substances & 
free alkalies upon A under heat, substantially as 
described.’’ The owners of this patent brought 
the present action for infringement of this patent 
against K. K. had taken out a subsequent patent, 
but did not work exactly according to it. K. 
treated a product similar to B with ferro sulphate, 
an oxidisable substance, but not mentioned by 
B., & used two steps in the process instead of one. 
K. denied infringement, & alleged B.’s patent to 
be invalid on the ground (a) that the specification 
was ambiguous & misleading, because it showed 
no means for ascertaining what oxidisable sub- 
stances were not suitable, because the propor- 
tions in which the various alternative oxidisable 
substances were to be used were not stated, nor 
how the process could be varied to produce the 
several shades of colour mentioned, & the specifica- 
tion entirely failed to state the chemical nature of 
the compound, the product of the processes; 
(b) that the claiming clause was too general as it 
stated other oxidisable substances could be used 
which would include zinc dust, the action of 
which on A was already known, & while claiming 
colouring matters, did not indicate the processes 
to produce particular shades; (c) that the alleged 
invention was not new; & (d) was anticipated by 
B.’s 1886 specification & other publications ; 
(e) that owing to general Baan knowledge there 
was no subject-matter. . also contended that 
the substance he started with was not identical 
with 8, because produced at a special temperature, 
which was essential, there was a substantial diffi- 
culty in using ferro sulphate, & therefore it was 
not within the patent; & there was also a sub- 
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stantial difficulty with regard to using zinc dust, 
because with that the process might be carried on 
to produce c instead of the new dye, as there was 
no sufficient direction in the specification :—Held : 
B.’s discovery of the new dye was a valuable & 
ingenious one; it was not anticipated by B.’s 
previous patent, or the other publications, & there 
was no prior knowledge which took away the merit 
of the invention; it was not necessary for the 
patentee to specify all the oxidisable substances 
which could be used, or to point out those which 
ought rather to be avoided ; ferro sulphate could 
be effectively used with pltf.’s process by taking 
ordinary precautions known to chemists; with 
regard to zinc dust the patentee told the public 
to go on as long as the colouring matter was 
formed, & so gave a sufficient direction, & zinc 
dust was suitable with ordinary precautions, 
though not so suitable as other substances; in 
giving the best methods to be used & examples of 
the best oxidisable substances, the patentee had 
given sufficient information, although he had not 
given a chemical theory of this operation; as to 
the use ot substances of which no examples were 
given, it was easy for chemists to work them by 
comparison with the given examples; it was not 
necessary for the patentee to show how to obtain 
the various shades of colour, or to state the 
chemical nature of the compound; the claim 
was not too gencral; K., in effect, had taken the 
same substance as B & treated it with an oxidisable 
substance, which was within pltf.’s patent, using 
pltf.’s process, & obtaining pltf.’s result, & had 
infringed.--LEONHARDT & Co. v. KALLE & Co. 
(1895), 12 R. P. ©. 103. 

Annotation :—Retd. Crosfield v. Techno-Chomical Labora- 

tories (1913), 29 T. L. R. 378. 

476. -] — ROCKLIFFE v. PRIESTMAN & Co., 
No. 466, ante. 

477. .]}—-The owner of letters patent for 
‘‘ Means or apparatus for effecting the simulation 
of flames of fire for spectacular purposes ’’ having 
commenced an action tor infringement, deft. 
denied infringement, & alleged that the patent 
was invalid on the grounds of prior publication, 
prior user, & want of subject-matter. The first 
claim of the specification was: ‘‘ In stage appli- 
ances, an openwork base, streamers attached to the 
said base, & means for directing currents of air 
to the base & for illuminating streamers through 
the base :—Held: the alleged invention was not 
disclosed as a whole in the poe specifications 
alleged as anticipations, but prior user was 
established, & at all events there was, in view 
of the common knowledge of the art, no subject- 
matter; & deft., not using streamers, had not 
infringed.— FULLER v. HANDY (1903), 21 R. P. C. 6.1 

478. .—In an action for infringement of 
letters patent for ‘‘ Improvements in or relating to 
dust collecting apparatus ”’ deft. denied infringe- 
ment, & alleged that the patent was invalid by 
reason of want of novelty, & he relied on the prior 
publication of three specifications :—-Held: patent 
was invalid for want of subject-matter.—BmImmM 
v. SHOPPEE (1911), 28 R. P. C. 265. 

479. o|— atent was granted for ‘‘ Im- 
provementsin or relating to electric switches.’’ The 
claims, as amended, were as follows :—"‘ (2) An 
electric switch adapted to operate by a quick make 
& break action by virtue of a compression spring 
element pivotally co-operating on the one hand 
with the contact arm & on the other hand with an 
operating member & which operating member is 
utilised also for positively displacing the contatt 
arm both in the operation of b ing & in the 
operation of making throughout or substantially 














B. Prior User. 
(a) In General. 


480. General rule.] — TENNANT v. (1802), 
1 Web. Pat. Cas. 125, n.; sub nom. Re TENNANT’S 
PATENT, 1 Carp. Pat. Cas. 177. 

Annotations :—Consd. Hill v. Thompson (1818), 8 Taunt. 
375. Refd. Robertson v. Purdey (1907), 23 T. L. R. 343. 
481. ——_.]—-(1) The invention must be an 

improvement for all purposes, not for one only. 

Cheapness is an improvement, but not alone to be 

considered, 

(2) If known publicly, & practised openly, so 
that others might acquire the knowledge, the 
patent void. 

(3) Unsuccessful experiment cannot vitiate. 

(4) The user which will vitiate must not be such 
as can be classified as experiment, or secret, but 
must be public. The question of public use is 
entircly for the jury. 

(5) The specification of a prior patent, enrolled 
after granting a subsequent patent, & containing 
part of the invention claimed by such subsequent 
patent, is not conclusive against its validity. 

(6) There may be many discoverers starting at 
the same time, many rivals that may be runni 
on the same road at the same time, & the first 
which comes to the Crown & takes out a patent, 
it not being generally known to the public, is the 
man who has a right to clothe himself with the 
authority of the patent, & enjoy its benefits 
(TINDAL, C.J.). 

(7) If this... was at the time these letters 
were granted in any degree of general use; if it 
was known at all to the world publicly & practised 
openly, so that any other person might have the 
means of acquiring the knowledge of it, as well as 





PART IV. SECT. 2, SUB-SECT. 2.— 
B. (a). patent, pitf. 

480 i. General rule.}—On motion 
by the deft. for a new trial in an action 
for the orbs Ye ment of a patent 
right :—Held: sett ng where it was 
proved that the article patented was in 
public use or on sale in the province 
with the cunsent of the patontee at 





the time of the aapiicetion for the 
co 

ERNIER © BEAUCHEMIN (1858), 2 
LL. C. J. 289.—CAN 


480 ii. . }—Canadian 
void if the invention has been in 
use or on sale anywhere, wit. 
consent or allowance of the inventor, 
for moro than one year prior to the 
applisation for such patont.—Con- 


488. .J—Hvidence was given on behalf of 
deft. of the user of almost the identical thing 
claimed by both patentees prior to the date of both 
patents :—Held: both patents bad—HI. v. 
ADAMS (1893), 10 R. P. C. 102. 

489. ——-.}—-The owners of a patent for 
improvements in fire grates brought an action 
for infringement. The first claim was for ‘‘ the 
employment of an adjustable canopy A, to act 
as a flap or damper, whereby the distance of the 
said canopy A from the firebrick back G can be 
determined as desired substantially in the manner 
herein described & illustrated.’”’ Defts. denied 
infringement, & alleged that invalidity of the 
patent on various grounds, including want of 
novelty & anticipation by K.’s stove. Canopies 
& backs of pltf.’s shape were old at the date of the 
patent, & were also combined in the K. stove ; but 
pltfs. alleged that their claim was confined to a 
stove in which the canopy was placed in a special 
position relatively to the back, namely, with the 
bottom of the canopy immediately level with the 
top of the back, that in K.’s stove the top of the 
back was above the level of the top of the canopy, 
& that this made a difference, uch as in 
K.’s stove the canopy acted as a blower, in pitf.’s 
as a damper :—Held: on the true construction of 
the claim, the patentee claimed for the general 
combination of canopy & back, & his alleged 
invention was anticipated by K.’s stove.— 
CROSTHWAITE v. Moorwoop, Sons & Co. (1894), 
11 R. P. OC. 5565. 

490. .]—In an action by S., the patentee of a 
patent for improvements in type or blocks for print- 
ing purposes, against J., the patent was held valid, 
& not anticipated by a previous specification of 
G., as there was no evidence that G.’s process could 








CRETE APPLIANCES CO. v. ROURKE, 
MoDONALD, ETO, (1915), 8 W. W. R. 6. 
—CAN, 

480 ili, ——.]}—Held: if one of the 


not recover.— 


tent is arta of the process proved to have 
ie ublic n in previous use, it would be 
the | sufficient to invalidate the patent.— 
TEMPLETON 0. MACFARLANE (1848), 

10 Dunil. (Ct. of Sess.), 796; 0 Se. 


Jur. 263.—SCOT. 


PaRt IV.—Susszor-Marrer or PATENT. 
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be,or _— been, ractically used. 8S. now brought although, if it had bee , 

an action against ae are} dri laamar 4 of the same have constituted an anticiention that the allowoa 
patent: D. alleg eLatG , Be tdon, “y & peonahe communication of the invention by W. rag bar 
evidence to show 8 a n was practically | established ; that utility was establish a. Was Ob 
used. The processes of G. is were substantially of collodion was not an infeipenicct a the rie 
similar, G.’s being sree ¢ Pad preg of orna- of collodion is not by cooling ‘put Le 
mentation, 8. including also printing evaporation. — Sunnicht INcANDESCoN’ Gas 
letterpress :—Held:  8.'s patent covered the Lamp Co., Lrp. v. INCANDES 


of G., & as G.’s process had been 
t was an anticipation.— 

Lrp. (1894), 11 R. P. C. 
185. 


491. ———:] — Pltfs. sued for infringement of 
patent for an improved process of manufacture 
whereby resinous matters were removed from 
paper pulp by treatment with paraffin or similar 
oil. Defts. & others had previously used the same 
solvents in the same manner for another purpose, 
namely, softening the resinous deposits on the 
plant & machinery ; but, when they started with 
perfectly clean plant, they attained pltfs.’ result : 
—-Held: the patent was invalid for want of 
subject-matter. 

A discovery that a process in use before the 
patent will have an extra benefit attached to it if 
the machinery to be used in the process is 
thoroughly cleaned is not patentable.—PartTInG- 
TON v. HARTLEPOOLS PuLP & ParEer Co., Lrp. 
(1895), 12 R. P. C. 295. ; 

492, ———_.]—-In 1886, a patent was granted to 
R. for ‘‘ Improvements relating to the production 
of light by the incandescence of refracto 
materials.’’ The patent was intended to meet the 
difficulty in the transmission of Welsbach mantles 
after ignition, & the specification stated ‘‘ that the 
difficulty might be overcome by dipping the 
mantle after ignition into a liquid which would 
thoroughly penetrate the interstices of the material, 
& would afterwards set to such a degree of hard- 
ness as to protect the material from danger of 
breakage in packing or handling, & which could 
afterwards be removed without mechanical injury 
to the mantles & without leaving any objection- 
able residue.’”’ It then stated that a satisfactory 
method consisted in dipping into a hot solution 
of volatile hydrocarbon mixed with paraffin wax 
or paraffin alone, & described the process for* 
paraffin. Then it continued, ‘“‘ Other materials 
may be employed so long as they set hard at 
ordinary temperatures, &, etc.’’ The claims were 
(a) the treatment of the mantles after ignition by 
immersion in a liquid which will afterwards set 
& will burn away without prejudicial results to the 
mantles for the purposes set forth; (b) the use of 
paraffin substantially as described in the treat- 
ment claimed under the first claim. An action 
for infringement having been brought on this 
patent by the S. co. against the I. co., allegi 
infringement by the use of collodion with various 
solvents, the defences relied on at the trial were 
(a) that the patentees were not the true & first 
inventors, the invention having been com- 
municated to them by W.; (0) non-infringement ; 
(c) want of utility ; (d) want of novelty by reason 
of anticipation by an invention of Bright in the 
year 1848 for stiffening the wicks of lamps by 
dipping into wax, & by the importation into this 
country ot Clamond’s magnesium baskets coated, 
for strengthening purposes, with dextrine or 
collodion, & the subsequent burning of them :— 
Held: according to the proper construction of 
the specification, it did not claim any setting except 
that effected by cooling; ‘hat the invention was 
not anticipated by Bright, & the importation & 

b of Clamond’s baskets, coated as mentioned, 
was not a publication of Olamond’s process, 


revious process 
F mmercially used, 
SHAW v. DAY & COLLINS, 


CENT Gas LL ' Co., 
itp. (1897), 14 RB. P. G. 787. sila 


-|—The patentee of a patent fur 
Improvements in & connected with ice tanks ”’ 
brought an action for infringement of his patent. 
The patentee had six claims claiming substantially 
a a combination of a number of parts. Defts. 
pleaded that pltf.’s alleged improvements con- 
tained no invention, & were anticipated by prior 
specifications, prior user, & prior publication :— 
Held: pitf.’s Invention was anticipated, & his. 
heen mend for esi of subject-matter. — 
SY v. LONDON HyYGIENIc Ick Co., Lrn. 
(1897), 14 RP. G. 614. = 

494. -}—The owner of a patent for 
““Improvements in distributing electricity, & 
apparatus therefor ’’ sued defts. for infringement. 
Defts. alleged that the patent was invalid by 
reason of anticipation in several documents, prior 
user, & want of subject-matter :—Held: the 
letters patent were invalid because of want of 
subject-matter, prior user had been established, & 
the alleged invention was contained in prior 
publications. —RuckER v. LONDON ELECTRIC 
Supply CoRPN., Lrp. (1900), 17 R. P. C. 279. 

495. .]}— This was an action for infringe- 
ment of a patent for improvements in gaiters. 
Defts. alleged the invalidity of the patent on 
various grounds, including want of subject- 
matter & prior usec :—Held: pltfs.’ patent was 
bad for want of subject-matter, & two of the prior 
users alleged by defts. were proved.—STOHWASSER 
& WINTER v. HUMPHREYS & CROOK (1900), 18 
R. P. C. 116. 

496. -]— Letters patent having been 
granted in 1898 to B. for ‘‘ improvements in 
& relating to stone breaking & ore crushing 
machines’’ the owners of this patent com- 
menced in 1903 an action for infringement of 
the same. Deft. denied infringement, & alleged 
the invalidity of the patent on the grounds 
(inter alia) of want of subject-matter & of anticipa- 
tion by prior user. It appeared that in 1885 B. 
had obtained a patent for a stone breaking double 
screen machine driven from the bottom; that 
the 1898 patent sued on was tor applying top 
driving instead of bottom driving in B.’s ol 
machine; that top driving as applied to single 
screen machines was very common & had been used 
by deft. himself long before 1898; & that top 
driving & bottom driving were two interchange- 
able alternatives perfectly familiar to engineers. 
Evidence was also given that a machine had been 
erected & used by S. many years prior to 1898 
at Leyburn Quarry which in all material respects 
resembled the patented machine :—-Held: the 
action must be dismissed on the ground of want of 
invention, & prior user by S. had been established. 
~——BAXTER v. MARSDEN (1904), 22 R. P. C. 18. 

497. ——-.|—In 1901, a patent was granted to 
M. for *“ Improvements in heat non-conducting 
materials.’? The claim was: ‘‘ The use of the 
waste residue, obtained in the manufacture of 
tartaric acid, in combination with other non- 
conducting materials, especially with those of a 
fibrous nature, & with agglutinating substances so 
as to form a composition, easily applied to steam 
pipe boilers & other vessels to prevent the radiation 
of heat.”? In 1903, M. commenced an action for 
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infringement against L. & co., Ltd., who denied 
infringement & alleged that the patent was invalid 
for want of subject-matter & novelty, & by reason 
of pert user, prior publication, & prior grant :— 
Held: the patent was invalid for want of subject- 
matter, & by reason of prior user ot the invention. 
wa v. LAWES & Co., Lrp. (1905), 22 R. P. ©. 


498. -]—The patentees of an invention of 
‘‘ Improvements in attaching bindings to brims of 
hats,”” who had been successful in an action 
against the users of a machine which they alleged 
to be an infringement of the ara brought an 
action against the makers of the machine. Evi- 
dence was produced by defts. that the method of 
binding hats which was carried out by pltf.’s 
invention had for many years been practised in 
England by the use of other machines, which they 
alleged to be an anticipation of pltf.’s invention :— 
Held: the invention was anticipated, & pltf.’s 
patent was invalid.—Gammons v. SINGER MANU- 
FACTURING Co. (1905), 22 R. P. C. 452. 

499. -]|—The owner of a patent for improve- 
ments in machinery for scouring & washing wool 
commenced an action for infringement, in which 
deft. alleged the invalidity of the patent on the 
grounds of want of subject-matter & prior user. 
Pltf. alleged that his patented combination was 
& washing tank, that such tanks formerly had an 
upper trough with a false bottom of perforated 
plates through which the dirt fell to the bottom 
of the tank, & that the plates had to be removed. 
for the purpose of cleaning out the tank, & that the 
novel features of his combination were a clear 
space at the side of the tank through which brushes 
could be inserted without removing the plates, & 
that the bottom of the tank sloped laterally or was 
curved for the purpose of allowing the dirt to 
accumulate at one part of the bottom of the tank 
where it could be most easily reached. In one 
of the alleged prior users the washing trough was, 
for a purpose other than cleaning, made to taper 
& thus a tapering space was formed at one side, 
& deft. alleged that the tank was cleaned out by 
poe brooms down through this clear space. 

Itf. contended that it was not possible so to clean 
out the tank in question. The tank had a curved 
bottom :—Held: there was no patentable inven- 
tion, & therefore no subject-matter, & further, 
even if there was subject-matter, the invention 
had been anticipated by the prior user above 
lar As AUGHT v. DAWSON (1906), 23 








500. -]—-NorTON v. BARKER (W. H.) & 
Son, No. 380, anée. 
501. -}—Gorr Lau v. Lakupat Rat, 





serra Rar v. Sri KisHen Das, No. 459, 
ante. 


: 502. -]—In 1911 a patent was granted for 
Improvements in & connected with cardboard 
boxes & thelike.”” In 1922 a patent for “ Improve- 
ment in & connected with cardboard fibre board 
containers & the like ’’ was granted to one of the 
grantees of the patent of 1911. In two actions, 
tried eee or infringement of the patents, 
Itfs. alleged infringement & stated that their 
oxes were thief-proof, & had had in the case of 
the patent, of 1911 a great, & in the case of the 
hee of 1922, a substantial, commercial success. 
e patent of 1911 had been inadvertently 
allowed to lapse between the commencement of 
the action & the trial. Defts. contended that the 
patents were invalid for want of novelty & subject- 





‘PATENTS AND INVENTIONS. 


matter :—Held: as to the patent of 1911, claim 
1 was invalid by reason of prior user, & the alleged 
invention was not novel owing to the prior publica- 
tion of certain specifications & to prior user ; 

as to the patent of 1922, claims 2 & 3 were deficient 
in novelty & subject-matter.—COLE v. ALLIANCE 
Box Co., Lrp., CoLE & SMALLDRIDGE v. SAME 
(1927), 44 R. P. O. 273. 

508. User in ignorance—Of method of principle.) 
—The specification of a patent improved chair 
stated the invention to consist ‘‘in the applica- 
tion of a self-adjusting leverage to the back & 
seat of a chair, whereby the weight on the seat acts 
as a counterbalance to the pressure against the 
back.” Before this patent was taken out, a chair 
had been made & sold by B. to which the same 
mechanical principle had been Spphec: although 
the operation of it was incumbered by some 
additional machinery :—Held: the patent could 
not be sustained, inasmuch as the specification 
claimed more than the patentee had invented, & 
you have precluded B. from making his own 
chair. 

Semble: had the specification been for an 
improvement only in the application of the 
principle, it would have been good.—MINTER v. 
MowkEkr (1887), 6 Ad. & El. 735; 1 Nev. & P. K. B. 
595; Will. Woll. & Dav. 262; 6L. J. K. B. 183 ; 
112 EB. R. 282. 

504. User in part.]|—-MINTER v. MOWER, No. 503, 
ante. 

505. ——-.]—A_ patent was taken out for ‘a 
new & improved mode of manufacturing silk, 
cotton, linen & woollen fabrics.”’ The specifica- 
& a disclaimer, subsequently filed under 
5 & 6 Will. 4, c. 83, set forth that the patentees 
claimed ‘‘the mode hereinbefore described of 
producing or preparing stripes of silk, cotton, 
woollen, or linen, or of a mixture of two or more of 
these materials, in such a manner that the weft or 
lateral fibres of both cut edges of each stripe are 
all brought up on one side, & into close contact 
with each other, & the reweaving of such stripes 
with the whole fur or pile uppermost, into the 
surfaces of carpets, etc.” It appeared that one 
of these processes was old. The judge directed 
the jury that if one was new, the patent could be 
supported for the combination of them, & would 
only be invalid if there had been a public use of 
both before the date of the patent :—Held: this 
direction was erroneous, & the patent was void.— 
TEMPLETON v. MACFARLANE (1848), 1 H. L. Cas. 
595; 9 HB. R. 893, H. L. 

Annotation :—Apld. United Horse Nail Co. v. Stewart 

(1885), 2 R. P. C. 122. 

506. .}—(1) A patent is not invalid 
because part of the invention claimed has been 
anticipated so long as there is a sufficient amount 
of utility & advantage to be derived from what 
remains after striking out the part so anticipated ; 
& in such a case the remaining part is a proper 
subject for the grant of letters patent. 

(2) Though an invention protected by letters 

atent may be imitated with impunity by way of 
aay fide experiment, yet, where a right is claimed 
to the manufacture, even to a limited extent, of 
articles so protected for profit, & the experiments 
are conducted with a view thereto, such a pro- 
ceeding is an infringement of the patent & will 
be restrained by injunction.—FRHARSON v. LOE 
(1878), 9 Ch. D. 48; 27 W. R. 188. 

Annotation :—As to (1) Refd. British United Shoe Machinery 

Co. v. Collier (1910), 26 R. P. C. 534. 

507. Sufficiency of user—User by one person.}—— 
STEAD v. WILLIAMS, No. 20, ante. 





Part [V.—SusyEecT-MATTER oF PATENT. 


508. Prior user followed by abandonment.) — 
HOUSEHILL Coat & IRON Co. v. NEILSON, No. 13, 


é. 

509. Length of user.) ——HoUsEHILL CoaL & 
Iron Co. v. NEILSON, No. 13, ante. 

510. Secret user.|—Youne & NEILSON v. ROSEN- 
THAL & Co., No. 460, ante. 

511. User not amounting to publication.) — 
ROBERTSON v. PURDEY, No. 517, post. 

512. Casual or accidental user.) — Boyce v. 
MorRIs Motors, Lrp., No. 412, ante. 


(6) What Amounts to Prior User. 
i. In General. 

513. Question for jury.]—CornisH & SIEVIER 
v. KEENE & NICKELS, No. 481, ante. 

514. -]}—(1) The question of public use 
is for the jury. 

(2) Specification addressed to persons of skill. 

The . . . point is, whether pltf. has given such 
a description in his specification as would enable 
a workman of competent skill (it would not enable 
me, of course, to make anything of the sort, or 
any person who is not a person of skill conversant 
with the trade) to carry the invention into effect 
(COLTMAN, J.).—ELLIOTT v. ASTON (1840), 1 Web. 
Pat. Cas. 222. 

515. Secret user.]|——-CornisH & SIEVIER v. 
KEENE & NICKELS, No. 481, ante. 

516. User for analogous purpose.] — PARTING- 
TON v. HARTLEPOOLS Pup & PAPER Co., LTD., 
No. 491, ante. 

517. Evidence to be examined with great care— 
Where invention a commercial success.]—Where 
an invention has proved a commercial success, 
evidence of anticipation by prior user must be 
examined with the greatest care & caution. 

The owner of a patent, No. 22,894 of 1894, for 
‘improvements in drop-down guns’ brought an 
action for infringement. The invention consisted 
of certain improvements in single trigger guns to 
prevent involuntary discharge of the second barrel 
after the firing of the first. A firer, on the recoil 
of the gun, unconsciously releases the trigger & 
involuntarily & subconsciously gives it a second 
pull. An interceptor was introduced by the 
patentee, which prevented the trigger mechanism 
from engaging the second barrel, but which was 
removed at the second or involun pull. 
Defts. pleaded (inter alia) that the patent was 
Invalid: (a) by reason of the prior manufacture, 
use, & publication of certain guns containing the 
invention during the year 1883; (b) by reason of 
the manufacture & use of guns similarly constructed 
during the months of July to Nov. 1894; (c) that 
the patentee was not the true & first inventor, who 
was N.; & (d) by the prior grant to N. of a patent 
for the same invention, No. 13,1380 of 1894. Pltf. 
in his reply stated that the alleged prior grant was 
(e) for a two-pull as distinguished from his three- 
pull mechanism ; or ( f ) alternatively, if it was for 
a three-pull mechanism it was invalid for dis- 
conformity or for insufficiency of the specification ; 
& (g) that the plea of prior grant was bad in law :— 
Held: prior invention by another will not of itself 
avoid a patent granted to a subsequent true 
inventor; N. had in fact invented pltf’s device 
before the date of his patent, but it was not 
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firing’ the guns at a private range was not of such 
a nature as to invalidate the subsequent patent of 
pltf. ; the plea of prior grant was good in law, but 
on the true construction of N.’s specification there 
was no pines grant of the patented invention, N.’s 
patent being invalid for insufficiency ; there was 
prior user of the invention by the manufacture & 
use of the guns made in 1883, & the patent was 
invalid on that ground.—ROBERTSON v. PURDEY 
(1907), 23 T. L. R. 348; 24 R. P. C. 273 


Annotation :—Refd. Crosthwaite Fire Bar Syndicate v. 
Senior, [1909] 1 Ch. 801. 


518. User of different material & ingredients.]— 
A patent was granted in 1901 for ‘‘ improvements 
in conditioning or improving the quality of recently 
ground flour, semolina, or the like.’’? One of the 
claims was as follows: ‘‘ In the process of con- 
ditioning flour & the like, passing the same with 
full exposure through an atmosphere containing 
a gaseous oxide of nitrogen or chlorine or bromine 
oxidising agent in the gaseous or vapourised 
state.”? It was stated in the complete specifica- 
tion that, preferably, nitric acid or nitrogen 

eroxide ‘was caused to act upon the flour by 

orcing a current of air over or through the oxidis- 
ing agent employed, & into contact with the flour, 
& an apparatus for the purpose was described & 
shown. The use of ozone as an oxidising agent 
was excluded. In the provisional specification it 
was stated that ‘‘ the invention consists essentially 
in exposing the flour to the action of nascent 
oxygen or a gaseous oxidising agent whereby 
nascent oxygen is produced in the flour,’ & that 
the oxidising agent preferred was air passed 
through nitric acid. In an action for infringement 
of the patent defts. alleged (inter alia) that the 
patent was invalid by reason of disconformity, 
inutility, insufficiency & false suggestion, but at 
the trial substantially their only allegation was 
want of novelty through prior public general 
knowledge, prior publication & prior user, & want 
of subject-matter in so far as it was involved in 
want of novelty. The alleged anticipations chiefly 
relied upon were the specifications of H. & F., & 
user by H. In all of these electrical methods were 
employed :—Held : notwithstanding new evidence 
as to F.’s process, & although the processes of H. 
& EF. could be used to produce nitrogen peroxide, 
the specifications would not have led to the use of 
it, nitrogen peroxide being regarded as an impurity 
by F., & these specifications were not prior publica- 
tions of pltfs.’ invention ; there was good subject- 
matter; in the instances of alleged prior user a 
brush & not a sparking discharge was used, & the 
predominant gas was ozone & not nitrogen peroxide 
& no prior user was established ; the patent was 
valid & had been infringed.—FLOUR OXIDIZING 
Co., Ltp. v. CARR & Co., Lrpb. (1908), 25 R. P. C. 
428 


‘Annotation :—Refd. Metropolitan Vickers Electrical Co. v. 
British Thomson-Houston (1925), 43 R. P. C. 76. 


ii. Public User. 

519. Distinguished from secret or private use.|— 
CARPENTER v. SMITH, No. 574, poat. 

520. -J}—(1) The specification of a patent 
may describe the process to be adopted so 
insufficiently as to invalidate the patent, & yet 
disclose enough to show that what is claimed by a 





published before that date; the alleged user by | subsequent patent is not new. 


PART IV, SECT. 2, SUB-SECT. 2.- 
B. (b) i. 


q. User in different manufactu +. (Ct. of Sess.) 1.—S 
It is not sufficient, to establish prior r. Proof of BS don 
use of a patent, that the invention uncorrobora 


Patented had been emplo in some 
different manufacture meres that for 


which the patent had been taken out. 
- reels 10 Dunl. 


user. }—Held : 

evidence of two per- 
sons interested in voiding the patent, 
to the effect that they had manu- 


Naber v. BLA 


factured & sold articles for a limited 
ila many years before the date.of 
he patent sought to be impugned, 
could not in the circumstances be 
accepted as establis more than 
an experiment.——DIoK v. TULLI8 (1896), 
13 R. P, C, 149.—SCOT. 


the 
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Sect. 2.—Novelty: Sub-sect. 2, B. (b) vi. & vi2.] 


(2) Whether a specification contains a sufficient 
description can only be ascertained by experi- 
ment; & in making the e gees knowledge 
& means may be employed which have been 
acquired since the date of the patent. 

(8) A prior publication will not invalidate a 
patent, unless it has imparted information so as 
to enable any one working upon it to reckon with 
confidence on the result. 

(4) In order to establish the prior public use 
of a patented article so as to invalidate the patent, 
it is not necessary to show that the article had 
been manufactured for sale. 

(5) Where the subject of a patent in England is 
made in a foreign country, & applied to the purpose 
for which it was made, & under these circumstances 
is sent to this country for transmission to another 
foreign country :—Held: this is a sufficient user 
of ue patent in England to constitute an infringe- 
men 

(6) Public use of an invention means an use in 
public, so as to come to a knowledge of others 
than the inventor, as contradistinguished from the 
use of it by himself in his chamber. 


If, therefore, the evidence which I am about to 
examine establishes the fact that lead coated with 
tin by mechanical pressure, & capable of useful 
application, has upon any occasion been manu- 
factured openly, not by way of experiment, but 
in the course of business, although not a single 
piece of the material was actually sold, I should 
hold that Betts’s patent was invalidated (LORD 
CHELMSFORD, C.).—-BETTS v. NEILSON, BETTS v. 
DE VITRE (1868), 3 Ch. App. 429; 37 L. J. Ch. 
321, 825; 18 L. T. 159, 1653; 32 J. P. 5473 16 
W. R. 524, 529, L. C.3; affd. sub nom NEILSON Ve 
Berrs (1871), L. R. 5 H. L. 1, H. L. 

Annotations :—-.As to (1) Refd. Newman v. Pinto (1887), 57 

L. T. 31. ae by (3 onat. Plimpton v. Malcolmson (1876), 

3 Ch. D. & Mason v. Manchester Corpn. 

(1892), 7. a ip. oe Rei. Von Heyden v. Neustadt 

(1880), L. J. Ch. 126. As Le (5) Consd. Nobel’s 

Ex Dien Co. v. Jones (1882), 8 App. Cas. 5. Refd. 

Badische Anilin und Soda Fabrik vo. Johnson & Basle 

Chemical Works, Bindschedler, [1 897} 2 Ch. 322; British 

Motor Syndicate v. Tevicr, (1901) 1 Ch. 122. Asto (6) Refd. 

United Telephone Co. v. London & Globe 

Maintenance Co. (1884), 51 L. T. 187. Generally 

British Thomson-Hous Co. wv. Sterling Acosesorlee, 

British Thomson- Houston Co. v. Crowther & Veber 

1924) 2 Ch. 33. Refd. Elmslie v. Boursier (1869), L 

Eq. 217; Plimpton v. Pigs (1877), 6 Ch : 

Wateon c. Holliday (1882), 20 Ch. D. 7805 United. Horse- 

shoe & Nail Co. v. Stewart (1888), 1 3 ‘App. Cas. 401; 

Saccharin Corpn. ©. Chemicals & Dr Co., [1900] 2 Ch. 

556; Belvedere Fish Guano Co. v. inham Chemical 

Works, oo & Partridge, Ind Coope v. Same, [1920] 


521. What amounts ta public user—Exhibition 
of model.|—Lrewis v. MARLING, No. 440, ante. 


522. Exhibition of abortive machine.| — 
MURRAY v. CLAYTON, No. 316, ante. 
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STIRLING (1774), 2 Pat. App. 346.— 
oe a 


——.}—Use of an invention 
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ia ———.]——- HUMPHERSON v. SymER, No. 474, 
an 

524. ——— User in private grounds.| —StTrap 
v. WILLIAMS, No. 20, a 

525. Prolonged experimental user.| — A 





contractor for certain harbour works had in the 
progress of his undertaking invented an apparatus 
which greatly facilitated the works, but which 
could only be tested in a place accessible to the 
public. After having used the ep paroue for 
four months in the progress of the wor ped 
for a patent :—Held: such user amounte 
dedication to the public, ‘& he was not entitioa to 
a patent.—Re ADAMSON’S PATENT ( oe 
G.M. & G. 420; 25 L. J. Ch. 456; 27 L. T 
73; 4W.R. 473 : 43 E. R. 1296, L. C. 
Annotation :—Refd. Re Newell & Elliot & Glass. (1858), 4 
C. B. N. 8. 269. 





een user.]—See Sub-sect. 2, B. (BD) iii., 
post. 
526. User for profit./—(1) The nature of 


an invention need only be described generally in 

the provisional specification, which need not give 

all the details as to the manner in which the 
invention is to be carried out. 

(2) An experiment performed in the presence of 
others, which not only turns out to be successful, 
but actually beneficial in the particular instance, is 
not necessarily a gift of the invention to the world; 
but if the inventor on other & subsequent occasions 
use his invention, & unnecessarily delays his 
application for a patent, he gives his invertion to 
the world.—Re NEWALL, ELLIoT & Guass (1858), 
4C. B. N. S. 269; 140 E. R. 10873; sub nom. 
NEWALL v. Exvuiot, 27 L. J. C. P. 337; 31 1. T. 
O. S. 180; 4 Jur. N. S. 562; Goodeve’s Patent 
Cases, 326. 

Annotations :—.As to (1) Consd. Moseley v. Victoria Rubber 
Co. Hae ), 57 a T. 142; Siddell »v. Net achg (1888), 39 
Ch. Refd. Penn »v. "Bibby (1 866), 2 Ch. App. 127 ; 
United “Tele oe Co. v. Harrison, Cox-Walker (1882), 
21 Ch. D. ; Lucas v. Miller (1885), Griffin's Patent 
on (1884-86) re Plans Hargreaves, [1892] 

23; Pneumatic v. Leicester Pneumatic 

Tyre ‘Co. (1899), 16 R. Pp. ic. 530, As to (2) Distd. Hoe v. 

Foster (1898), 16 R. P. C. 33. q.. Gadd & Mason v. 

Manchester Corpn. tigp2), 67 L. T. 569 

527. User for purposes not contemplated 
by patent.|—HAaRwoop v. GREAT NORTHERN Ry. 
Co., No. 361, ante. 

528. Unsuccessful user of similar inven- 
tion.|—Daw v. ELEy, No. 288, ante. 

529. ——— User on highway—Mechanical device 
not visible..—BRERETON v. RICHARDSON (1884), 
Griffin’s Patent Cases (1884-86), 54. 

530. Discussion of plans with architects.|— 
Qu.: whether the mere preparation & discussion 
of plans between directors & their architects could 
be an anticipation doubted, especially having 
regard to Humpherson v. Syer, o. 474, ante.— 
TICKLEPENNY v. ARMY & NAvy CO-OPERATIVE 
Society, Lrp. (1888), 5 R. P. C. 405. 
partial use of it thereupon take 


EMPLETON ¥. MACFARLANE abet ), 10 
Dunl. (Ct. of Sess.) 4.——-SCO 

















Exhibition of model.}—LI¥E Co. in “England previous to the grant of a tas 

©, CHAMBRE ayers & Co. (1891), Scotch patent in regard to the same geet Bs use aL Sue "use, dooe not 

8 R. ae C. 418 : 28 Sc. L. R. 674.— invention, voids the patent.—-BROWN but a use or exercise in a public man- 

sc ee v. ANNANDALE & SON (1842), 1 Bell, ner, NCRETE APPLIANCES CO. t. 
User abroad.}—Action forthe ‘Sc. App. 70.—SC ot ROURKE, eon aka: ETO, (1915), 

infin goment of a potent bites - d. Fe cy: ork .}-Sum- 8 W. W. R. 6.—CAN, 

e invention was not new, bu MERS wv. ELL (1869), 1 r. 532.— 
been publicly used & vended in a CAN, meee 63s ti. :} In order to support 


@® good 


jorelen country :—Held: 
LEONARD 


nswer.—VANNORMAN_ 2%, 
(1848), 2U.C. R. 72.—CAN., 

——-.}—-LEAN v. HUSTON 
(1885), 8 ), 8 O. R. 521 -—CAN. 

-}~—A patent obtained 
for an invention in Scotland, isinvali- eviden 
da y proof of previous use in tentee is 
England.—RoEBUcK & his 


NVILLE FuR 





GARBET », 


ous tEay 


Con (1871), 31 UGE C. R. 413.—OAN. 

f. ——— Partial user.}—In an action 
for the infringement of a patent verdict 
for patentee & obse 
ce of prior ees be 
perfecting his 
workmen. 9 should divulge it, & 


an chrecton to the patent on the ground 
of the want of originality in the inven- 
tion, founded on alleged discovery & 
prior use, the evidence must be suffi- 
cient to show that the actual inven- 
tion, as disclosed & set forth in the 


ITURE MANUFACTURING 


rved that it is no gat ag oa was not only cmp bleed 
b dat tion Due DUN race Liptay Paes ~—NEILSO RON if 
Maur on Ba 
Dun. ( Mot Bese) 61. Siok » 
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531. ——— User by public without knowledge of 
invention.]|—User of golf balls by members of the 
public held to constitute prior user of an invention 
relating to their mode of manufacture, although 
the persons using them may not have known, or 
did not know, the contents of the balls or how they 
were made.—HASKELL GOLF BatxL Co., LID. v. 
HUTCHINSON (NO. 2) (1906), 23 R. P. OC. 301, C. A. 
Exhibition at industrial or international 
exhibitions.|—See Patents & Designs Acts, 1907 
(c. 29), 8. 45, & Patents Rules, 1920. r. 102. 





lili. Haeperimental User. 


532. Distinguished from trade user.] — Woop 
v. ZIMMER (1815), Holt, N. P. 58; 1 Web. Pat. Cas. 
44,n.3 1 Carp. Pat. Cas. 290, N. P. 
innotations :—Distd. Morgan v. Seaward (1837), 2 M. & W. 

644; Bentley v. Fleming (1844), 1 Car. & Kir. 587. 

538. eI—WALTON v. BATEMAN, No. 64, ante. 

534. -]—HOUSEHILL CoaL & IRON Co. v. 
NEILSON, No. 13, ante. 

535. -]—The usé of a process for the purpose 
of trade, & not of experiment, will invalidate 
subsequent patent. 

To a declaration for infringement of a patent, 
deft. pleaded that the invention was not new, but 
had been reel & generally practised & used in 
England before the date of the patent. It was 
proved that, before the date of the patent, five 
different persons had used the process inde- 
pendently, three of them without concealment, & 
all five had publicly & generally sold, for'their own 
profit, the article thereby produced. It did not 
appear that there had been any other publication 
of the invention :—Held: the plea was proved.— 
HEATH v. SMITH (1854), 3 EB. & B. 256; 2 Web. 
Pat. Cas. 268; 2C.L. R. 1584; 231. J.Q. B. 166; 
22 L. T. O. S. 257; 18 Jur. 601; 2 W. R. 200; 
118 E. R. 1136. 

Annotations Per ia Westley Richards v. Perkes (1893), 9 














7 Pee he onsd. Robertson v. Purdey (1907), 23 

586. ——.] —- te NEWALL, ELLior & GLASS, 
No. 5286, ante. 

5387. -|—Pitf. as the grantee of a patent for 


improvements in the manufacture of manure sued 
deft., who was also the grantee of letters patent 
of a later date for an analogous invention, for 
infringement. Deft. alleged that pltf.’s invention 
was not new, &, among other objections to the 
validity of pltf.’s patent, alleged that prior to the 
date thereof pltf.’s letter patent had been used by 
certain specified firms or persons :—Held: deft.’s 
witnesses proved prior user, amounting to publica- 
tion, & the deft. was entitled to a verdict & 
judgment with costs. 

When it is said that a process has been disclosed 
or an invention has been disclosed by means of 
user, it is not necessary that such user should be 
a user by the public proper, provided only there is 
& user in public, that is to say, in such a way as 
contra-distinguished from a mere experimental 
user with a view of pees a thing which may 
or may not be existing (POLLOCK, B.).—Croys- 
DALB v. SISHER (1884), 1 R. P. ©. 17; Griffin’s 
Patent Cases (1884—1886), 73. 

538. .]|—LIsTER v. NORTON BROTHERS & Co., 
No. 4038, ante. 

_ 589. -|—In 1885, a patent was granted for 
Improvements in a certain portion of web printing 
& folding machines, & in 1896 the proprietors of 
the patent commenced an action against a firm 
for infringement of the same, the particular part 
alleged to be infringed beiag the longitudina ] 
folding apparatus. Defts. denied infringement & 
validity, alleging want of subject-matter & want 
-VOL. XXXVI. 
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ot novelty by reason of the prior publication of 
the invention in several specifications & also prior 
publication by the importation of machines con- 
taining the mechanism in question, which machines 
were alleged to have been seen by divers persons 
& to have been used in the United Kingdom before 
the date of the patent. Pltfs. contended that if 
the machines were seen, they were seen under a 
pledge of confidence, & that any user of them was 
merely for the purpose of testing :—Held: the 
invention had been used within the realm prior 
to the date of the patent by others in conjunction 
with the patentees, & the patent was invalid.— 
soar sia v. FosteER & Sons (1898), 16 R. P. C. 

540. User followed by abandonment.|—JONEs v. 
PEARCE (1832), 1 Web. Pat. Cas. 122; 1 Carp. 
Pat. Cas. 524. 


Annotations :-—Consd. Househill Coal & Iron Co. v. Neilson 
(1843), 9 Cl. & Fin. 788. Distd. Heath v. Smith (1854), 
3 EK. & B. 256. Folld. Tangye v. Stott (1866), 14 W. R. 


386. Refd. Minter v. Williams (1835), 1 Har. & W. 585 ; 

Carpenter v. Smith (1842), 9 M. & W. 300; Wright v. 

Hitchcock (1870), L. R. 5 Exch. 37; Murray v. Clayton 

(1872), 7 Ch. App. 570. 

541. -}—(1) As to the sufficiency offthe 
specification. <A studied or manifest ambiguity 
will vitiate. 

(2) Experiment not brought to completion, or 
conducted to a fine result, will not vitiate the 
patent of a more successful person in the same line. 

(3) Experiment abandoned or conducted to a 
successful issue, will not prejudice a more fortunate 
competitor, who adds the last or required link. 

(4) But the main question on this point is for 
you (i.e. the jury), & that is, whether it is such 
a fair & clear statement, that a person with a 
competent degree of knowledge upon the subject- 
matter to which the patent relates, would be able 
to make that which pltf. now enjoys the exclu- 
sive privilege of (TINDAL, C.J.).—GALLOWAY v. 
BLEADEN (1839), 1 Web. Pat. Cas. 521. 

Annotations :—Refd. Penn v. Jack, Penn v. Bibby, Penn 
v. Fernie (1866), 14 W. R. 760; Bolingbroke v. Townsend 
(1873), L. R. 8 C. P. 645. 

542. -|—STEAD v. WILLIAMS, No. 20, ante. 

543. .|—Semble : a worthless & abandoned 
patent’ may be an anticipation of a subsequent 
invention if it describe such invention in terms 
which fully & sufficiently disclose it & the 
manner in which it is to be practised.— KAYE v. 
CuuBB & Sons, Lrp. (1886), 5 R. P. C. 641, H. L. 
Annotation :-—Refd. Pirrie v. York Street Flax Spinning Co. 

(1894), 11 R. P. C. 429. 

544. ——-.] — WINBY v. MANCHESTER, 
STEAM TRAMWAYS Co., No. 38, ante. 

545. .}—HOUSEHILL COAL & IRON Co. v. 
NEILSON, No. 13, ante. 

546. Whether invalidating patent—After inven- 
tion completed.]|—The objection to D.’s patent was, 
that he was the inventor of the new method of 
making object glasses, but that H. had made the 
same discovery before him. But it was holden, 
that as H. had confined it to his closet, & the public 
were not acquainted with it, D. was to be considered 
as the inventor (BULLER, J.).—DOLLAND v. 
(1766), 1 Web. Pat. Cas. 43. 
ainnotations :—Consd. Boulton v. Bull (1795), 2 Hy. Bl. 463. 

Refd. Hill v. Thompson & Forman (1818), 2 Moore, C. P. 

424. Mentd. Vickers v. Siddell (1890), 7 R. P. C. 292. 

547. Experimental user by person other 
than inventor.|——-The patentee of an invention for 
‘* a new or improved bearing for the necks of rolls ”’ 
brought an action for infringement. Defts. denied 
infringement, & alleged the invalidity of the patent, 
on the ground of want of subject-matter & novelty, 
but at the trial the only defence relied on was 
want of novelty. The action was tried before 
a judge & a common jury. 
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The judge directed the jury that, with the old 
ee was & difficulty that the con 
of the bearing with the neck of one of the ro : 
roduced much friction, & caused breakages ; tha 
pltf. invented a method of applying the b 
to the neck of the roll, namely, instead of making 
the bearing fit close to the neck of the roll, he took 
out a piece of the bearing next to the neck, 80 as 
to leave a hollow, by which the area of contact, 
& consequently the friction was reduced, & the 
danger of breakage diminished, that pitf.’s claim 
was not to be taken as limited to a claim for the 
special application of the invention to rolls, but 
was a claim to prevent friction generally by his 
means at the neck of the shaft or roll ; that his 
invention would not be novel if previously used 
for shafts for the same purpose, though the use 
of something like it for shafts for a different pur- 
pose would be no anticipation ; that experimental 
user by an inventor, who subsequently takes out 
a patent, is very different from experimental user 
by another person, & that such last user would 
prevent the inventor getting a patent; that the 
question was whether other persons had _ sub- 
stantially used the invention, whether tentatively 
or not was immaterial prior to the patent; that 
defts. brought evidence to show that other persons 
& also defts. had used the invention for the purpose 
of diminishing friction on the rolls; that pltf. 
brought counter evidence to show that other 
persons did not use the invention, & that defts. 
did not do more than use something similar to 
pltf.’s invention for shafts only, & for a totally 
different purpose; & he left it to the jury to say 
whether defts. had used the invention on either 
shafts or rolls for the same purpose as pltf. The 
jury found for pltf., that the invention was novel. 
—WESTLEY v. TOLLEY, Sons & BOSTOCK, WESTLEY 
aa (W. H.) & Co. (1894), 11 R. P. C. 


548, ——.|!—CoRNIsH & SIEVIER v. KEENE & 
NICKELS, No. 481, ante. 

549. ——.]—MORGAN v. SEAWARD, No. 442, anie. 

550. ——.|—-BENTLEY v. FLEMING, No. 85, ante. 

551. .|—Patent invalidated by sale & use. 





Mere experiment will not invalidate a patent. 

I think if that anchor of L.’s was sold in the 
regular way of business, although it turned out 
a failure, as possibly it may have been, if it was 
sold in the regular way of trade or businegs, there 
is an end of your case, & this patent cannot be 
supported (MARTIN, B.).—HONIBALL v. BLOOMER 
oct 2 Web. Pat. Cas. 199. 








52. -|—Re NEWALL, ELLIoT & GLass, No. 
526, ante. 
553. -|—BETTs v. MENZIES, No. 170, ante. 
554. -|—HILLs v. LONDON Gas Licut Co., 





No. 342, ante. 

aoe -]—TANGYE v. Srotr (1866), 14 W. R. 
_ 556. -|—Prior publication to be anticipa- 
tion must give really the same full & sufficiently 
precise information which is required in a specifica- 
tion. Although an article has been produced by 
laboratory experiments & the fact has been 
recorded in chemical publications, that is no 
anticipation of a process by which a person for 
the first time produces the article in quantity, 








PART IV. SECT. 2, SUB-SECT, 2.— 
B. (b) ili. 


548 i. Whether invalidatt atent. 
Tho use of an invention by eoinveninn, 
or by other persons under his direction, 
by way of experiment, & in order to 





bring the invention to perfection, is 
not such a public use as, under the 
statute, defeats his right to a patent. 
—Conway v. OTrawa ELECTRIC Ry. 
Co. (1904), 8 Exch. C. R. 432.—CAN. 
548 ii. -}—So long as an ... 
ventor is actually engaged in good faith 
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so that it becomes of practical & ; 

& is manufactured as an article Of core utility, 
Von HEYDEN v. Nuverapt (1880), 14 Ch. D. 940 . 
50 L. J. Ch. 126; 42 L. T. 800; 28'W.R. 496, Ga 


Annotations : . M : 
“Gas7), 67 1. T. 143. "Ball Badtvohe ae Rubber vo 
1 British see! iy 


©. und Soda 
897] 2 Ch. 882; Motor Synditepudschedler, 
iJ : Vv, Ta i] 
{1900} 1 in 577 ry Corpn. v. Reitm eyer yior 


[1900} 
$ n Anglo-Co tin 
Chemical Works, {1901} 1 Ch. . ntinenta 
Soda Fabrik v. Hickson, [1906) a‘ C, Peabo Anilin und 
ehoe Sy oe % Johnson (1925), 42 R, p. united 
TE R682, Antertype Co. (1926), 44 
557. .|—YOUNG & NEILSON v. Rosen 
. TH. 

& Co., No. 460, ante. als 
558. ——-.] — USEFUL Patents Co., Lr. » 

RYLANDS (1885), 2 R. P. C. 255; Griffin’s Patent 

Cases (1884-1886) 234. 

Annotation :—Refd. Ashworth v. Law (1890), 7 R. P. C. 231. 
559. ——.]—-MorGANn & Co., Lrp. v. WINDOVER 

& Co., Lrp. (1890), 7 BR. P. C. 131, H. L. 

Annotations :-—Consd. British Ore Concentration Syndicate 
v. Minerals Separation (1909), 27 R. P. C. 33. Refd, 
Elias v. Grovesend Tinplate Co. (1890), 7 R. P. C. 455: 
Vickers v. Siddell (1890), 7 R. P. C. 292; Gadd & Mason v. 
Manchester Corpn. (1892), 67 L. T. 569; Goddard vr, 
Lyon (1894), 11 R. P. C._354 ; Pirrie v. York Street Flax 
Spinning Co. (1894), 11 R. PB. C. 429; Layland v. Boldy 
(1913), 30 R. P. C. 547; Gold Ore Treatment Co. of 
Western Australia v. Golden Horseshoe Estates Co. (1919), 
36 R. P. C. 95; Bonnard v. London General Onnibus Co. 
(1920), 38 R. P. C. 1. 

560. .}—An inventor is entitled to make 
experiments to test an invention, & for that 
purpose to employ others, &, if need be, a large 
number to assist in those experiments. Further, 
he may take others into his confidence & obtain 
their advice & opinions respecting the practical 
or useful character of the invention (KEKEWICH, 
J.).—GapDpd & MASON v. MANCHESTER CORPN. 
(1892),9 R. P. C. 249; 67 L. T. 569; on appeal, 
9R. P. C. 516, C. A. 


Annotations :—Refd. Pirrie v. York Stroet Flax Spinning 
Co. (1894), 11 ht. P. C. 4293; Cassel Gold Extracting Co. 
wv. Cyanide Gold Recovory Syndicate (1895), 11 T. L. Rt. 
345; Shrewsbury & Talbot 8S. T. Cab C Sterckx 
(1895), 12 T. L. R. 122; Savage v. Harris (1896), 12 
T. L. R. 187; Pneumatic Tyre Co. v. Leicester Pneumatic 
Tyre & Automatic Valve Co. (1899), 16 R. P. C. 50; 


Taylor & Scott v. Annand & Northern Press & Engineering 


Co. (1899), 16 R. P. C. 547; Layland v. Boldy (1913), 30 
R. P. C. 547 ; Norton v. Barker (1913), 30 R. P. C. 741; 
Re Merten’s Patent (1914), 31 R. P. C. 373; Mellor v. 
Beardmore (1926), 43 R. P. C. 361. 

561. -.}— The owner of a patent for 
apparatus for purifying, disinfecting, drying, & 
heating, brought an action for infringement. 
Pitf.’s patent substantially consisted in an arrange- 
ment of an inner chamber into which steam was 
admitted for disinfection, & the surrounding of 
the inner chamber by a steam jacket, also heated 
by steam, so that the steam in the inner chamber 
was prevented from condensing. The steam kept 
in the inner chamber at a certain degree of pressure, 
found by experience to be from 10 lbs. to 20 lbs., 
thoroughly penetrated the articles to be disinfected, 
& completely purified them without damage, 
Pitf.’s patent was twelve & a half years old, & 
was of great utility. Pltf.’s specification stated 
that the apparatus might be used without steam 
in the inner chamber for drying purposes. Defts. 
denied infringement, & alleged the invalidity of 
the patent on various grounds, viz., (a) that plitf. 
claimed for the use of dry heat, which was old ; 
(b) that he did not mention high pressure, & that 








Co. v. 





in testing the operation of a machine, 
to ascertain if it will accomplish the 
desired result, & to show it to be @ 
practicable invention, this is not a@ 
ublic use.—CONCRETH APPLIANCES 
Oo. ROURKE, MODONALD, ETC. 
(1915), 8 WwW. W. R. 6. CAN. 
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without high pressure his invention was useless ; 
(c) anticipation by a prior specification, & (d) by 
prior user :—Held: (1) pe. did not claim the use 
for dry heat, but only that his machine for dis- 
infecting was also useful for the other purposes, 
his invention was rmaiwtd useful & meritorious, 
& it was infringed; (2) the patent was valid & 
had not been anticipated, the machine specially 
relied on by way of prior user being held to have 
been too imperfect & of too experimental a char- 
acter to be an anticipation.—LYON v. GODDARD 
(1893), 10 R. P. C. 1213 affd., 9 T. L. R. 546; 10 
R. P. C. 3384, C. A.3; affd., sub nom. GODDARD 
v. LYON (1894), 11 R. P. C. 354, H. L. 
Annotations :—.A8 to 2? Refd. Van Berkel v. Simpson (1906), 

23 R. P. C. 237 ; Alsop’s Patent (1907), 24 R. P. C. 

733; Hatmakerv. Nathan (1917), 34 R. P.C. 317 ; Benton 

& Stone v. Denston (1925), 42 R. P.C, 284. Asto (2) Refd. 

Re Andrews’ Patent (1907), 24 R. P. C. 349. Generally, 

Refd. Case v. Cressy (1901), 17 R. P. C. 255. 

562. © -]}— On Feb. 10, 1894, a patent for 
improvements in beer engines was granted to M. 
One of the claims was for tubes & gauze in the 
nozzles of beer engines, either separately or com- 
bined, for the purpose set forth. M. brought an 
action for infringement against P. & C., & certain 
other defts. who consented to a perpetual injunc- 
tion before the trial. The defences relied on at the 
trial were the insufficiency of the specification & 
want of novelty by reason of prior user of the 
invention by defts. :—Held: the specification was 
sufficient, & the evidence did not satisfactorily 
establish the alleged prior user by defts.; but if 
such prior user took place in fact, it was experi- 
mental._—MATHEWS v. PARMENTER & CRAWLEY 
(1896), 13 R. P. C. 514. 
7 56 -}——The owners of a patent for 
improved apparatus for the electro-deposition of 
metals’? brought an action for infringement 
against H. & co., who denied infringement, & 
attacked the validity of the patent on the grounds 
(inter alia) of anticipation by prior publication & 
prior user. The question of prior user was the 
main issue at the trial. B., some years before the 
date of the patent, had used an apparatus similar 
to that of pltfs.’ for coating rifle bullets with 
nickel. Pltfs. contended that this was merely 
an experimental user :—Held: pltfs.’ patent was 
not anticipated, either by the specifications cited 
or by B.’s user, which was merely experimental, 
ours his apparatus was identical with pltfs.’ ; 
semble : evidence may be given of want of subject- 
matter, though it is not alleged in the particulars 
of objections, the objection of want of novelty 
being sufficient to cover it.— ELECTROLYTIC PLAT- 
ING APPARATUS Co., LTD. v. HOLLAND (1901), 18 
R. P. C. 521. 

rida ———-.]—ROBERTSON v. PURDEY, No. 517, 
ante. 


Protected experimental user.j|—Sec No. 525, ante. 


iv. Manufacture and Offer for Sale. 

565. As negativing novelty —Deposit in ware- 
house.|—The prior deposit of articles, of novel 
manufacture, in a warehouse for sale, is a sufficient 
publication to defeat a patentce’s claim to novelty 
in the invention of similar articles —MULLINS v. 
Hart (1852), 3 Car. & Kir. 297, N. P. 

56 No sale effected.]}—(1) A patent was 
taken out for ‘‘ certain improvements in the doors 
& sashes of carriages.’ In the specification, after 
describing it, the patentee said: ‘‘ I have shown 
my invention as applied to railway carriage doors 











a patent is obtained for a process of 
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& window fittings, although they are equally 
applicable to the doors & windows of any other 
description of carriage, or in any eee atae where 
windows & doors are subject to jar & vibration ”’ : 
—Held: the claim made in the specification was 
not vig, than the title of the patent. 

(2) One part of the invention was described as 
“@ novel arrangement & mode of fitting & 
working sliding sashes, glass frames, blinds, & 
shutters for railway & other carriages,’”? which 
consisted of a metal plate with a slot & a stud or 
pin working in a groove on each side of the sash 
or frame: & the patentee claimed ‘‘ the metal 
fittings & the mode of applying the same, described 
herein as the second part of my invention ” :— 
Held : this was a claim, not for the metal fittings 
themselves, but for the mode of applying them ; &, 
consequently. the patent was sustained by proof 
that the application was new, though the stud & 
plate themselves were old. ; 

(3 The circumstance of the patentee having 
previously filed, but abandoned, a provisional 
specification describing in part the same invention, 
does not render a subsequent patent void, the 
filing of the previous provisional specification not 
being a publication within 15 & 16 Vict. c. 83. 

(4) The manufacture of a patent article for the 
purpose of sale, & offering it for sale, although 
no sale is actually effected, is a user of the invention. 
Semble: it is equally a user though the article is 
made merely as a sample. 

(5) The declaration alleged an agreement for the 
sale by pltf. to deft. of the exclusive right to the 
use of an invention of ‘‘ improvements in elastic 
cushion fittings for carriage & other window 
frames,’’ & also of ‘‘ improvements in the arrange- 
ment of the stud & plate for carriage window- 
frames & for other purposes ’’ :—Held: the declara- 
tion was sustained by a specification in which the 
inventions were described as an invention of 
‘improvements in the doors & windows of 
carriages,” the claim being (a) for ‘“‘the con- 
struction of elastic pads or cushions as herein 
described,’”’ (b) ‘‘ the mode of applying vulcanised 
india-rubber or other elastic material to sliding 
sashes, glass frames, & doors, as herein described im ; 
& also for “ a novel arrangement & mode of fitting 
& making sliding sashes, etc. for railway & other 
carriages,” etc., the descriptions being confined to 
carriages.—OXLEY v. HOLDEN (1860), 8 C. B. N.S. 
666; 30 L. J. C. P. 68; 2 L. T. 464; 8 W. R. 
626; Goodeve’s Patent Cases, 350; 141 EH. RK. 
1327. 

; ome * er v. Norton (1886), 
AC Ee patent eae ots Ren sta. 148 ; Harris = othe 
well (1887), 35 Ch. D. 416. Asto (4) Consd. British Motor 

Syndicate v. Taylor, [1901] 1 Ch. 122. 

567. .|—BeErts v. NEILSON, BETTS v. 
Ds Virre, No. 520, ante. 

568. —— cab pa as sample.| — OXLEY 

. HoLpEn, No. 566, ante. 
% 569 AEN .|—Hupson, Scotr & Co., Lip. 
v. BARRINGER, WALLIS & MANNERS, LTD., No. 391, 
a e 

"S10. Offer to ascertain trade value.] — 
Lister v. NortON BroTHErS & Co., No. 403, ante. 

Experimental use.]—-See Sub-sect. 2, B. (6) iii., 
ante. 














v. Manufacture and Sale. 


571. As negativing novelty.|—MorGAN v. SEA- 
WARD, No. 442, ante. 


person conversant with the aumiese - 


PART IV. SECT. 2, SUB-GECT. 2.— rior appl the common knowl 
B. (b) v. public aslo of the product of that manu- the Hime of the sale, could have prone t 
5711, As negativing novelty.}—Where about the same result, the patent is 


acture, if the product is such that any 
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Sect. 2.—Novelty: Sub-sect. 2, B. (b) v., & C. (a).] 


572. ———.]—LosH v. HAGUE, No. 16, ante. 

573. ——.] — (1) If they (defts.) have them- 
selves sold an article of exactly the same fabric 
made in the same manner as that for which the 
patent was taken out, such sale may be considered 
as a using of the invention within the terms of the 
declaration (TINDAL, C.J.). : 

(2) All that I mean to leave to you is the question 
of fact ... whether it [the specification] is so 
worded & such explanations are given in it that 
& person of a sufficient degree of understanding on 
the particular subject ¢ould carry the provisions 
of the specification into effect & obtain the proposed 
result (TINDAL, C.J.).—GIBSON v. BRAND (1841), 
1 Web. Pat. Cas. 627; on appeal (1842), 4 
Man. & G. 179. 

Annotation :—<As to (1) Refd. Walton v. Lavatcr (1860), 8 
C. B. N.S. 162. , 
574. ——.]—Here you have an article, manu- 

factured by an English manufacturer, & sold, &, 


in my opinion, if it was sold even for the assumed , 


purpose, of which there is no legal evidence, for 
the assumed purpose of being sent to America, 
I cannot but think that that would be a destruction 
of the novelty of pltf.’s invention. Here let me 
be clearly understood : I'do not mean to say, that 
if a man in America employs an agent to see if he 
can get an article manufactured in England by a 
particular model, & chooses to take out a patent 
for it himself, but not with a view of making it 
public at all, I do not mean to say that that man 
is to be considered as not entitled to the invention 
afterwards (LORD ABINGER, C.B.).—CARPENTER v. 
SMITH (1841), 1 Web. Pat. Cas. 530, N. P.; sub- 
sequent proceedings (1842), 9 M. & W. 300. 


Annotations :—Refd. Heath v. Smith (1854), 3 E. & B. 256; 
Betts v. Menzie (1857), 3 Jur. N. S. 357; Harwood vt. 


G. N. Ry. (1860), 2 B. & S. 194; Elias r. Grovesend 
Tinplate Co. (1890), 7 R. P. C. 455. 
575. -] — HANCOCK v. SOMERVELL (1851), 





Sa Halsbury’s Laws of England, Vol. XXII. at 
p. 143. 
576. ———.]—HeEatu v. Smitu, No. 535, ante. 
i ——.]—HONIBALL v. BLOOMER, No. 5651, 
ante. 
578. J|—J. in 1878 took out a patent for 
a lubricating apparatus, & in 1885 brought an 
action against S. for infringing this patent. It 
was proved at the trial that prior to the date of 
the patent (a) lubricators substantially similar 
to the patented invention had been sold in 
England ue the agents of a foreign firm ; (b) lubri- 
cators substantially similiar to the patented 
invention had been used by a firm of engineers in 
England on machines sold by them :—Held: the 
patent was invalid.—JENSEN v. SMITH (1885), 2 
R. P. C. 249; Griffin’s Patent Cases (1884-1886), 


136. 
-|— Although it has been thought 





579. 
& may be thought by a certain class of persons 
to be hard law that the patentee must not make 
a beneficial use to himself of his invention 
before he takes out his peu on the other hand 
it is to be remembered that if a patentee were 
to be at liberty to sell his mysterious & secret, 
product first for a substantial period of time, 
& then go & obtain a patent for his own invention, 
he would be able to give himself a longer monopoly 
than the law gives him; he would be able first: 
of all to give himself a monopoly during the time 
he was selling his product made secretly, & then 
he would be able to get the years of monopoly 
pS Se ee es ee Ns 


invalidated. CULLEN v. WELSBACH 


LiGHT Co. OF AUSTRALASIA, LTD. 
(1907), 4 C. L. R. 990.— AUS, = 





eR ii. ace: 
(1873), 19 Gr. 6 
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which the statute gives him; so that there is no 
particular reason to think that the law has been 
unintentionally left in the state in which it is 
(BOWEN, C.J.).—GERM MILuina OCo., Lrp. »., 
ROBINSON (1886), 3 R. P. O. 399; 3 T. L. R. 71, 
C. A. 

———.] — GUILBERT-MARTIN  v. 


580. Kerr & 
JUBB (1886), 3 T. L. R. 87. 

581. ———_.]—H. brought an action for infringe- 
ment of a patent for a teapot against C. & co. 
The action was tried by a judge & jury. C. & co. 
proved that they had sold to three persons before 
the date of the patent, teapots si ar to those of 
which pltf. complained as being infringements 
of his patent. The judge directed the jury that 
defts had proved anticipation, & the jury having 
returned a verdict for defts., the judge gave 
judgment for defts. with costs.—HOLLINS uv. 
CAPPER & Co. (1888), 5 R. P. C. 289. 

. ——.] — Exras v. GROVESEND 
Co., No. 367, ante. ; ; 

: .|— Patentee of an invention for 
improvements in the extracting mechanism of 
drop-down small arms brought an action for 
infringement. The invention practically was for 
a combination of part of this ejecting mechanism 
with extracting mechanism or mechanism for 
partially extracting the cartridge so that it could 
then be removed by hand. The other claims were 
for combinations of different parts of patentee’s 
mechanism. 

Deft. alleged the invalidity of the patent on the 
ground that the first claim was anticipated by a 
prior specification of deft. & that the third, fourth 
& fifth claims were anticipated by a gun made in 
1882 to the order of one M., by R. R. sent the order 
to B., a gun manufacturer, in whose shop the gun 
was made without secrecy. The gun was then 
sent on to R., by whom it was sold without secrecy 
to the agent of M. & by him transmitted to M., 
who was abroad. Evidence was given by one 
witness for pltfs. that the fore end of this gun, 
which was produced at the trial had in 1888 no 
extractor mechanism ; deft.’s witnesses, by whom 
the gun was made, gave evidence that the fore 
end as originally made had the extractor mechanism : 
—RHeld: the first claim was for part of the ejecting 
mechanism with any extracting mechanism & was 
anticipated by deft.’s specification ; the gun made 
by R. was completely published & as originally 
made had the extracting mechanism & was one 
anticipation of claims 4 & 5 & also of part of 
claim 3. The action was dismissed with costs 
including the costs of the issue of infringement.— 
WESTLEY, RICHARDS & CoO. v. PERKES (1893), 
10 R. P. C. 181,382; 9T. L. BR. 8513; on cope 
ae hil DEELEY v. PERKES, [1896] A. (©. 496, 


TINPLATE 








wnotati — ; Dellwick’s Patent, [1896] 2 Ch. 
matty ; TV nington Claret Machine Co. °. Haron Clgarotte 

Co., Re Pitt’s Patent, (19 ; Re Justice’s 

Patent (1901), 18 R. P. C. 241; 3 

2 Ch. 715; Ralston’s Patent, Re Preston & Ralston’s 

Patent (1909), 100 L. T. 386; Porter v. Freudenberg, 

Kregl rv. Samuel & Rosenfeld, Re Merten’s Patents, 

[1915] 1 K. B, 857. 

584. -|—In 1890, a patent was granted 
to M. for the manufacture of an alloy from certain 
metals, including bismuth, in the proportions 
stated in the specification, & for the use of sal 
ammoniac as part of the process. M., who was an 
American titizen, was trustee of the patent for 
an American co. of cos. H. presented a pefition 
for revocation of this patent. After the pegition 


Co. v, CANADIAN StewaRr Co, (1910), 
9 E. L. R. 46.—CAN. 





Part IV.—Supsect-Matrer or Parent. 


had been several times before the ct., it was estab- 
lished, to the satisfaction of the judge, that the 
patented alloy had been sold in England before the 
date of the patent. The American cos. were then 
desirous of intervening, & of raising the further 
point that the said sales of the patented alloy 
before the date of the patent were not a prior 
publication of the invention because at the dates 
of the sale a competent chemist, analysing the 
alloy, could not have discovered the presence 
of bismuth, bismuth being alleged to be the im- 
portant ingredient in the alloy. This point was 
tried before the judge separately, with oral 
evidence :——-Held : if reasonable care & reasonable 
skill were used by analysts before the date of the 
patent, the constituents & the proper proportions 
of the constituents of the alloy sold could have 
aire . cease af cig the patent was 
anticipated.— ILLER’S PATE 8 
R. P. C. 205, Cr A. ae 
ane oper. Re Strahlwerk Becker Akt. (1918), 
585. ——.]—A patent was granted in 1912 
for ‘‘ an improved high speed tool steel.’”” The 
claim was for ‘a high speed tool steel produced 
by the addition of up to 15 per cent. of cobalt to 
the known _ compositions (steel, chromium & 
tungsten, with or without either or both of the 
metals vanadium & molybdenum), hitherto em- 
ployed in the production of high speed tool steels, 
substantially as described.” The following ex- 
ample was given in the complete specification of 
the production of a high speed tool stecl of ex- 
ceptional quality :—‘‘ An alloy of steel containing 
about 0.70 per cent. carbon, 5 per cent. chromium, 
18 per cent. tungsten, 1 per cent. vanadium, 
0.75 per cent. molybdenum, & about 4 per cent. 
cobalt,” the inclusion of either vanadium or 
molybdenum, or both, being, however, optional. 
A petition was presented for the revocation of 
‘ "on the grounds of prior user & want of 
sudjecu-mauer & utility. Petitioners alleged that 
from 1911 they had manufactured, &, after that 
year, but before the date of the patent, had sold 
a high speed tool steel, & that the fact that cobalt 
entered into its composition was known to, work- 
men in petitioners’ employment, who were not 
under any obligation to conceal the fact. Resps. 
did not deny that, if the composition of the steel 
had been published, the manufacture & sale of 
it Was a prior user of the invention, but they con- 
tended that the user had been experimental, & 
that. the composition of the steel had not been 
published :—Held: in order to establish prior 
public user it was enough to prove that the steel 
had been manufactured & sold before the patent 
was taken out, & any person who had purchased 
the steel could, by analysis, have known what 
the composition was; it was not necessary to 
establish that the composition had been in fact 
ascertained by analysis to show that there was a 
public knowledge or that the circumstances 
Should show a probability that an analysis had 
been made.—Re STAHLWERK BECKER AKT.’S 
PATENT (1918), 36 R. P. C. 13, H. L. 


C. Prior Publication. 
(a) In General. 
586. General rule—Prior publication invalidates 
patent.)—Srmap v. WILLIAMS, No. 20, ante. 
587, ——— ——.}-—(1) The specification of a 


patent reaping machine described the improve- 


PART lv, SECT. 2, SUB-SECT. 2.— ‘tom tnvalidates 


of an invention has been 
publicly communicated to the world, 
686 j. General rule—Prior publica- either by the inventor or some one else, 
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ments as having for their object the holding of 
the straw in a favourable position while being 
cut, & the more conveniently arranging, collect- 
ing & disposing of it when cut. Underneath a 
set of spearhead shaped fingers, placed at regular 
intervals apart from each other, was placed the 
cutting blade, formed of a thin plate of steel, 
toothed upon its front edge & fitted into a groove. 
the blade having perfect freedom to slide from one 
side of the machine to the other. Wheel gearing, 
being set in motion by the horse attached to the 
machine, caused a reel or gatherer to revolve & s0 
prevent the straws from being pressed forward 
when coming in contact with the cutting blade, 
which had a rapid reciprocating motion imparted 
to it by the action of a crank & connecting rod ; 
the straws were thus speedily cut through & fell 
backwards on _the platform The blade was 


cme BR nmeman tha Ana hlade 


Ne we ewe -- 


zigzag or indented. ‘‘In every case, nowever, 
it has been found (the specification stated) to 
be of great advantage to have the cutting edge 
WUT BUC What cimilen tn a sickle. & to have 
those teeth divided into sections _.- : 

to the number of fingers, each section having one 
half of the teeth inclined in one direction, & the 
other half having the teeth i. 

direction.’’ The inventor claimed ‘‘ the construc- 
tion of reaping machines according to the im- 
provements before described ; that is to say, the 
constructing & placing of holding fingers. _ 
blades & gathering reels respectively, as before 
described, & the embodiment of those parts as 
so constructed & placed, all or any of them, in 
machines for reaping purposes, whether such 
machines are constructed in other respects as 
ia : 8 3. -—-awene alan tha came mayv in 


ain Sire hse. Je direction, 
& the other half 
& resembling the blades figured & describea in 
the specification & capable of being used in the 
reaping machines, was not an infringement of 
the patent. 

(2) The published description of a previous 

atent machine stated it to be ‘‘ for improvements 
in that kind of the machine in which the grain 1s 
cut by the serrated edge of a straight & vibrating 
cutter operated by a crank, the grain being sus 
tained by fingers. The blade is serrated like a 
sickle except that the angle of the teeth is reversed 
for every alternate tooth. ... The fingers for 
supporting the grain are spear-formed ”’ :—Held: 
in an action for an infringement of the subsequent 
patent, deft. was, by reason of this prior publica- 
tion, entitled to the verdict on the plea that the 
manufacture was not new. (3) In the absence 
of proof that the machine in its entirety was 
not new, pltf. was entitled to the verdict on that 
issue, notwithstanding the want of novelty in 
its separate parts.—McCormick v. GRAY (1861), 
7H. & N. 25; 311. J. Ex. 42; 4 L. T. 8323 
2 W. R. 809; 158 BK. R. 377. 
Annotation :—Refd. Dunlop Pneumatic Tyre Co. v. Moseley, 

[1904] 1 Ch. 164. 

588. — «]—RUCKER v. LONDON ELECTRIC 
SuppPLy Corpn., Lrp., No. 494, ante. ; 

589. ——.j]—A patent was granted in 
1912 for ‘‘ improvements in cylinders for internal 





combustion engines.’”’ One of the claims was for 


.}—If the secret 


the invention is not patentable.— 
revious! 


Walsh v. SHEELEY, [1911] T. P. D. 1. 
—§,. AF. 
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Sect. 2.— Novelty: Sub-sect. 2, C. (a), (b) & (c).] 


‘* steel cylinders for internal combustion engines 
made in one piece with lugs, bosses, flanges & 
the like, & having the cooling jacket fixed by weld- 
ing to the bosses, lugs, & flanges on the cylinder, 
upon which latter no direct welding takes place, 
substantially as described.’’ A _ petition was 
presented for the revocation of the patent on the 
grounds of prior publication & want of subject- 
matter. The patentees, an enemy firm, did not 
appear at the hearing, nor did a British co. 
claiming an interest in the patent under a con- 
tract with the enemy firm. Petitioners gave 
evidence of prior publication, & contended that 
there was not subject-matter in the application 
of a well known process, such as welding or 
autogenous soldering, to the construction of the 
cylinders :—Held: there had been prior publi- 
cation.— Re DAIMLER-MOTOREN GESELLSCHAFT’S 
PATENT (1918), 385 R. P. C. 253. 

590. Meaning of publication.] — ‘‘ Gencrally 
known ”’ means known to the public generally, 
or at least to that portion of the public whose 
attention is turned to such matters. But ‘ pub- 
lished ’’ means offered or dedicated to the public. 
Was the invention published or offered to the 
public to such an extent as that it was generally 
known amongst engineers & persons likely to take 
an interest in such a matter? (PARKE, B.).— 
STEAD v. ANDERSON (1846), 2 Web. Pat. Cas. 
147; 4 C. B. 806 at p. 823; 136 E. R. 732; 
subsequent proceedings (1847), 4 C. B. 806. 
Annotations :-—. pid. Plimpton v. Malcolmson (1876), 3 

Ch. D. 531; Plimpton v. Spiller (1877), 6 Ch. D. 412. 

591. Sufficiency of publication—Whether user 
also necessary.}|—(1) Publication sufficient without 
user. 

(2) No infringement unless evidence of a sub- 
stantial resemblance in matters to which the ex- 
clusive right extends. 

(3) Plea of public use good under the statute 
[of Monopolies]. Semble: a plea averring know- 
ledge & publication only would be bad.—SrEap 
v. ANDERSON (1847), 4 C. B. 806; 2 Web. Pat. Cas. 
151; 16 L. J. C. P. 250; 9 L. T. O. S. 484; 11 
Jur. 877; 136 BH. R. 724; previous proceedings 
(1846), 2 Web. Pat. Cas. 147. 

nnotation :— 
ane on -—Generally, Mentd. Embrey v. Owen (1851), 6 
_ 592. ——- Mere suggestion.) — Mere suggestion 
- £ : work oy published immaterial. — 

OODCROFT’S PATENT (1846), 2 Web. Pat. ‘ 
18; 10 Jur. 363, P. C. ee isan 

598. ——— Publication in terms of mere 
generality.|—-(1) The question of the identity of 
two specifications, for the purpose of deciding 
as to the novelty of an invention, is one of fact, 
to be left to the jury. 

(2) A specification of a patent does not differ 
from any other publication of an invention for 
the purpose of invalidating a subsequent patent 
for want of eevee 

(3) A prior publication, to have that effect, 
must be one from which a person with ordinary 
knowledge would be able practically to apply 
the discovery without further experiment. If 
something remains to be ascertained there is 
room for a valid patent. 


--- = ~wewwmny Of publication. 

For a previous pends A of an ed 
to constitute a prior publication of the 
subject matter of a patent, it is not 
necessary that it should contain as 
full, precise, or detailed information 
as a specification of a patent is required 
to contain, so as to enable an ordinary 


it is eno 


skilled workman to make the article ; 
description enables 
men of science & employers of labour, 
without any exe 
ingenuity, to unde 


h if the 


rc 

retand 

gr Haine Mesmareat naga 
; N NICIPALITY , 

N. 8. W. Eq. 221; 10N. S. W Wy N. 
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(4) Publication of an invention in terms of mere 
generality or not true to their full extent will 
not invalidate a subsequent patent, the specifica- 
tion of which is limited & accurate & gives a 
specific rule of practical application. 

(5) Prior knowledge must, in order to avoid 
a patent for want of novelty, be knowledge equal 
to that required to be given by a specification. 

(6) The construction of a specification, as the 
construction of all other written instruments, 
belongs to the ct.; but the explanation of the 
words or technical terms of art, the phases used 
in commerce, & the proof & results of the processes 
which are described, & in a chemical patent the 
ascertainment of chemical equivalents are matters 
of fact upon which evidence may be given, con- 
tradictory testimony may be adduced, & upon 
which it is the province & right of a jury to 
decide.—HILL v. Evans (1862), 4 De G. F. & J. 
288; 31 L. J. Ch. 457; 6 L. T. 90; 8 Jur. N.S. 
525; Goodeves Patent Cases, 248; 45 E. R. 


1195, L. C. 
Annotations :-—As to (1) Consd. Hills v. Liverpool United 
h. 28. _ 48 to (3) Apld. 


Gaslight Co. (1862), 32 L. J. Ch. 
7 Consd. Neilson v 


Young wv. Fernie (1864), 4 Giff. 577. 

Betts (1871), L. R.6 H.L.1. folld. Plimpton v. Malcolm- 
son (1876), 3 Ch. D. 531. Apld. Moseley »v. Victoria 
Rubber Co. (1887), 57 L. T. 142; American Braided 
Wire Co. v. Thomson (1888), 5 R. P. C. 113; Re Ganlard 
& Gibbs’ Patent (1890), 7 R. P. ©. 367; Shrewsbury & 
Talbot Cab Co. v. Sterckx (1895), 13 R. P. C. 44. Consd. 
Savage v. Harris (1896), 13 R. P. C. 3643 Pneumatic 
Tyre Co. wv. Leicester Pneumatic Tyre & Automatic 
Valve Co. (1898), 16 R. P. GC. 50. Apld. Molassince Co. v. 
Townsend (1905), 23 R. P.C. 27. Consd. Flour Oxidizing 
Co. v. Carr (1908), 25 R. P. C. 428. Refd. Von Heyden v. 
Neustadt (188U), 50 IJ. Ch. 126; Otto v. Linford 
(1882), 46 L. T’. 35; Lawrence v. Perry (1883), Griffin’s 
Patent Cases (1884-1886), 143; Ellington ». Clark, 
Bunnett (1887), 58 L. fT. 40; Pirrie ». York Street Flax 
Spinning Co. (1894), 11 R. P. C. 429 ; Cassel Gold Extract- 
ing Co. v. Cyanide Gold Recovery Syndicate (1895), 11 
T. L. R. 345; Re Lewis & Stirckler’s Patent (1896), 14 
R. P. C. 24. As to (5) Refd. Gadd & Mason v. Manchester 
Corpn. (1892), 67 L. T. 569; Metropolitan Vickers 
Electrical Co. v. British Thomson-Houston Co. (1925), 43 
R. P. C. 76. Generally, Refd. De Vitre v. Betts (1873), 
L. R. 6 H. L. 319; Watson v. Holliday (1882), 20 Ch. D. 
780; Craysdale ». Fisher (1884), 1 R. P. C. 17; 

v. ae opel an Gas Meters (1911), 104 L. T. 113. Mentd. 
Consett Industrial & Provident Soc. v. Consett Iron Co., 
[1922] 2 Ch. 135. 


594, ——.] —BErrs v. 


NEILSON, BETrs v. 
DE VITRE, No. 520, ante. 








595. -|] — PLIMPTON v. MALCOLMSON, No. 
68, ante. 

596. -|} — VON HEYDEN v. NEustTapT, No. 
556, ante. 


597. Importation of foreign patent.|—-SUNLIGHT 
INCANDESCENT GaAs Lamp Co., LTD. v. INCANDES- 
CENT Gas LIGHT Co., LTD., No. 492, ante. 

598. Publication covers component parts.|— 
PuGH v. RILEY CYCLE Co., Lp. (1914), 81 KR. P. C. 
266, H. L. 

Publication without knowledge or consent of 
patentee.)—See Patents & Designs Acts, 1907 
(c.29), 8. 41 (2), & 1919 (c. 80), 8. 138. 


(b) Publication in Book, Document or Picture. 

599. Publication in book.]—- Re WerEsTRUPP & 
GIBBINs’ PATENT (1836), 1 Web. Pat. Cas, 554, P. O. 
Annotations -—Retd. Re Stead’s Patent (1846), 2 Web. Pat. 

Cas. 143; He Honiball’s Patent (1855), 9 Moo. P. C. C. 

378. Mentd. Re Wield’s Patent (1871), L. R. 4 P. ©. 89. 

600. ——— Foreign book—On sale in England.|— 
LANG v. GISBORNE, No. 473, ante. 


91.—AUS. 


&- Question of fact.J—What con- 
stitutes publication is a question of fact 
depending upon th tan: 

each case.—GERRARD 
MACHINES Co., LTD. OF CANADA UB. 
CARY MANUFACTURING Co., [1926] 3 


of inventive 
it & to give 


Part IVY.—SupyEect-MAtTTer or Patent. 


1.—— —— ——.]—PickarD & CURREY ». 
PRESCOTT, [1892] A. C. 2638, H. L. 

602. Seen in public Mbrary.]|—(1) A 
witness had seen in a German journal in a public 
library in this country a description of an in- 
vention which he, though ignorant of German, 
by the aid of certain plates & technical words 
could make out :—Held: there had been pub- 
lication of the invention. 

(2) Words in a provisional specification ex- 
planatory of methods to carry out the invention: 
—Held : not to include a machine that might be 
referred to by such words, but which was not 
within the scope of the invention as indicated by 
other parts of the document or the “title,” & 
therefore a claim in the complete specification 
for such machine invalidated the patent.— UNITED 
TELEPHONE Co. v. HARRISON, Cox-WALKER & 
Co. (1882), 21 Ch. D. 720; 51 L. J. Ch. 705; 
ye wie 620 : 30 W. a 724. 

nnotlations :—As to (1 -H : 

38 Ch, D. 416. As te acs Gand, Hone Gibbs 

(1886), 3 R. P. C. 221; Moreley v. Victoria Rubber Co. 

(1887), 57 L. T. 142. Distd. Re Everitt (1886), Griffin’s 

Patent Cases (1884-1886), 27, Consd. Siddell ». Vickers 

(1888), 39 Ch. D. 92. Retd. Gadd & Mason v. Manchester 

Corpn. (1892), 67 L. T. 569; Pneumatic Tyre Co. v. East 

London Rubber Co. (1896), 75 L. T. 488. Generally, Refd. 

United Telephone Co. v. Bassano & Slater (1886), 2 

T. L. R. 840. 

603. One copy in British Museum.|— 
A French treatise was placed in the British 
Museum library in 1863. The Museum catalogue 
is kept with reference to author’s names; books 
are arranged according to subject-matter ; readers 
can under guidance search for books on particular 
subjects :—Held: there was no prior publication 
in England of matter contained in the treatise 
so as to avoid a patent taken out in 1876,— 
OTTo v. STEEL (1885), 31 Ch. D. 241; 55 L. J. 
Ch. 196; 54 L. T. 157; 34 W. R. 289; Griffin’s 
Patent Cases (1884-1886), 179; 3 R. P. C. 109; 
subsequent proceedings, 3 Rh. P. C. p. 114. 
sa :~—Distd. Harris v. Rothwell (1887), 35 Ch. D. 


604. Available in English libraries.) — 
(1) In Dec. 1878, & Feb. 1880, the specifications, 
in the German language, with drawings, of two 
patents taken out in Germany, were deposited in 
the free public library of the Patent Office, & 
the journal published periodically by the Patent 
Comrs., amongst the list of patents granted in 
Germany, contained entries of the particular 
patents, with a note in each case that the specifica- 
tions as well as the list of ap) lications might be 
consulted in the free public library of the office. 
In Apr. 1880, a patent was obtained in this country 
for an invention similar to those for which the 
German patents had been granted :—Held: the 
fair & legitimate inference from the above facts 
was, that the public availed themselves of the 
facilities afforded to them for obtaining informa- 
tion as to the inventions, & accordingly that there 
was sufficient evidence of publication of the Ger- 
man specifications in this country prior to the date 
of the English patent of 1880 to avoid such patent ; 
this inference was not affected by the fact that the 
prior specifications were in the German language. 


D. L. R. 374; [1926] Exch. C. R. 170. 
—OAN, 


eens 

















611 i. Publication by picture.} — 
Before the issue of the letters of 
registration of the patent for the 
machine, there had been pubbshed an 
illustrated advertisement of wire pro- 
duced by the machine, & wire so 
produced had also been offered for 
sale, It was admitted that a skilled 


—BRISCOL 


workman could not from sesing & 
examining the advertisement, or the 
wire offered for sale, construct the 
machine patented :—H 
been no prior publication or user 
invalidating oer of registration. 
dO. v. 
MOEN patos STORING Co. (1891), 10 


Panama? \ e 


PART IV. SECT. 2, SUB-SEOCT. 2.— 
» (0). 
615 i. Whether amounting to prior 
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(2) Primd facie a patentee is not the first inventor 
if before the date of his patent an intelligible 
description of his invention, either in Bnglish 
or in any other language commonly known in 
this country, was known to exist in this country 
either in the Patent Office or in any other public 
library to which persons in search of information 
on the subject would naturally go for information. 
But if it be proved that the foreign publication, 
although in a public library, was not in fact known 
to be there, the existence of the publication in 
this country is not fatal to the patent. (3) The 
existence of the German specifications in the 
library of the Patent Office, where they were 
unreservedly accessible to every one, was in itself 
conclusive evidence of a prior publication.— 
HARRIS v. ROTHWELL (1887), 35 Ch. D. 416; 56 
L. J. Ch. 459; 56 L. T. 552; 35 W. R. 581; 
3T. L. R. 553; 4 R. P. C. 225, C. A. 


Annotation :—-As to (2) Refd. Humpherson v, Sayor (1887), 
4R. P.C. 407. 


605. ——— By inventor or agent.] — LANG v. 
GISBORNE, No. 473, ante. 

606. ——— Book in Patent Office library — But 
not catalogued.]—PLIMPTON v. SPILLER, No. 1035 
post. 

607. ——— But not known to be there.|— 





HARRIS v. ROTHWELL, No. 604, ante. 

608. No copy of book issued or sold.]— 
LANG v. GISBORNE, No. 473, ante. 

09. ——.|—- PLIMPTON v. MALCOLMSON, 
No. 68, ante. 

610. By suggestion.) — Re WooDCROFT’sS 
PATENT, No. 592, ante. 

611. Publication by picture.| — HERRBURGER, 
SCHWANDER ET CIE. v. SQUIRE, No. 216, ante. 

612. Publication in official report.] — PATTER- 
SON v. GAS LIGHT & COKE Co., No. 10, ante. 

613. Publication in pamphlet—With exhibition 
of drawing.]—Re DICKINSON’S APPLICATION (1926), 
44 R. P. C. 79. 

Publication in connection with & for purposes of 
industrial exhibitions.|—-~Sce Patents & Designs Act, 
1907 (c. 29), s. 45. 











(c) Publication in Specification. 

See, now, Patents & Designs Act, 1907 (c. 29), 
s. 41 (1). 

a14. ‘whether amounting to prior publication 
—Specification enrolled after former patent sealed.) 
—CORNISH & SIEVIER v. KEENE & NICKETS, No. 
481, ante. 

615. | 

616. .|}— In an action for an alleged in- 
fringement of a patent where the defence is that 
the supposed invention is not new, the judge may 
compare pltf.’s specification with the specification 
of a previous patent, & may on such comparison 
direct the jury to find a verdict. 

B. took out a patent which he described as 
relating to ‘‘ means & apparatus for working under 
water in order to produce excavations & building 
foundations of lighthouses, piers, jetties, & other 
structures under water.’ There had been a 
previous patent taken out by another person, for 


‘“blication.]—~Held: by tho spacifica- 
fon to his former patent appct. had 
disclosed the invention now claim3a, 
& the sams must b3 taken to have * _- 
abandonod & dedicated to ths pablic.— 
WwW & i ue 330 ig i> Le R are lf 
ASHBURN .L. RB. ; . Lh. R. . 

Exch. G. R. 351; 49 0. L. J. N. 8. 
752.—OAN, ‘ 


-I—Mounvtz v. Fosti|er, No. 26, ante. 








eld: there had 


615 ii. re eae v. Davipson 
(567), 19 Danl. (Ot. of Sess.) 691.— 
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‘‘An apparatus to facilitate excavating, sinking, 

mining.’”? On comparing the two patents, the 
judge at the trial was of opinion that both claimed 
substantially the same invention. The evidence 
showed some difference in the mode of working, 
but the witnesses said that both patents had sub- 
stantially the same object. The judge thereon 
directed a verdict to be found for deft. :—Held: 
the direction was right.—BusH v. Fox (1856), 5 
H. L. Cas. 707; Macr. 179; 25 L. J. Ex. 251; 
28 L. T. O. S. 240; 2 Jur. N. S. 1029; 4 W. R. 
675; 10 E. R. 1080, H. L. 


Annotations :-—. pid. Booth v. Kennard (1857), 2 H. & N. 84. 
Distd. Betts v. —— (1862), 10 H. Cas. ee Sanh v. 


Evans (1862), De G. F. F ‘ . Brook v. 
Aston (1859), 28 L. J. Q. B. 175; Hills v. London Gas 


Light Co. (1860), 5 H. & N. 312; Patterson v. Gas Light 

& Coke Co. (1877), 3 App. Cas. 239; Harris v. Rothwell 

(1887), 35 Ch. D. 416. 

617. ——.]—HILI. Vv. EVANS, No. 598, ante. 

618. -|—HUDDART v. GRIMSHAW (1803), 1 
Web. Pat. Cas. 85; 1 Carp. Pat. Cas. 200; Dav. 
Pat. Cas. 265. 


Annotations :—Distd. Campion v. Benyon (1821), 6 Moore, 
Cc. P. 71. Befd. Bateman & Moore v. Gray (1853), Macr. 
93; Murray v. Clayton (1872), 7 Ch. App. 573, n.; Edison 
& Swan United Electric Light Co. ». Holland (1889), 5 


619. -——.]—-HaRRIS_ v. 
ante. 

620. -——.]—-AMERICAN BRAIDED WIRE Co. v. 
THOMSON, No. 405, ante. 

621. .|—BLAKEY & Sons v. LATHAM & Co., 
No. 365, ante. 

622. -|—THOMSON v. MACDONALD & Co. 
(1890), 8 R. P. C. 5. 

23. ——.j;— Dairy v. BAILEY, No. 487, ante. 

624. .|—The patentee of an improvement 
in sewing machines for boots, being a method of 
holding the thread at tension perpendicularly to 
the needle by means of a forked looper, brought 
an action for infringement. Defts. alleged antici- 
pation by a previous specification of M., & denied 
infringement on the ground that the thread in 
their machine was not at tension; in argument 
they also relied on B.’s specification alone to show 
common knowledge. M.’s invention had a forked 
looper & an auxiliary looper, which pltf. dispensed 
with, & presented the thread to the point of the 
needle, this was shown by the evidence to be a 
defect leading to missed stitches, so that M.’s 
invention was not practically applicable to leather. 
It was held at the trial that M.’s invention was no 
anticipation, & that defts. infringed :—Held: 
pitf.’s invention, getting rid of the auxiliary looper 
& presenting the thread in a different place to M., 
namely, to the hook of the needle, so as to avoid 
the defects of M.’s method, required ingenuity 
& invention, & was not anticipated, & defts., 
though they retained M.’s auxiliary looper, had 
taken plitf.’s invention & infringed.—ENGLISH & 
AMERICAN MACHINERY Co., Lrp. v. UNION Boor 
& SHOE MACHINE Co., Lrp. (1894), 11 R. P. C. 





ROTHWELL, No. 604, 














307, C. A.; subsequent proceedings (1895), 13 

R.P. 0. 64.” ere 

Annotations :—Mentd. Sutcliffe v. Abbott (1902), 20 R. P. C. 
50; British Thomson-Housto - © dge 
Klectrical Co. (1918), 33 R. ?. C. 166. Seer 





625. ———.|—-S., in 1894, obtained a patent for 
an appliance for fastening a lady’s hat upon the 
head. A patent had been granted to O. in 1893, 
in the United States, for a hat fastener, the pub- 
lication of which in England was admitted. i 
was alleged to be an anticipation. Ii. & Sons 
subsequently brought out a hat fastener & 
pe tented it. S. then brought an action against 

- & Sons, alleging it to be an infringement of her 
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patent. For defts. it was contended that pltf.’s 
article was anticipated by O., & there was no 
invention in it :—Held: Itf..s patent was 
anticipated by O.’s specification, & there was no 
invention in producing pltf.’s appliance, & pltf.’s 
patent was invalid. 

There may be prior anticipation by publication, 
although the specification is defective in the 
directions given to the workman (LINDLEY, L.J.). 
—SAVAGE v. Harris (D. B.) & Sons (1896), 13 
R. P. C. 364; 12 T. L. R. 332, C, A. 

Annotation :—Refd. British Thomson-Houston Co. v, 

Charlesworth, Peebles (1923), 40 R. P. C. 426. 

626. .]—In 1887, a patent was granted to 
D. & F. for improvements in feeding oil for lighting 
& heating. In Dec. 1895, an action was brought 
by the patentees & their sole licencees for infringe- 
ment of this patent against S., who denied in- 
fringement, & put in issue the validity of the 
patent, but solely on a paper anticipation, viz., 
R.’s specification of 1872:—Held: the patent 
was not anticipated by R.’s specification, & judg- 
ment was given for pltfs—DEFRIEs & FEENY v. 
SHERWOOD & Sons (1897), 14 R. P. C. 313. 

627. ———.] — SIDDELEY v. LONDON HYGIENIC 
IcE Co., Ltp., No. 493, ante. 

62 -I—On June 1, 1892, a patent for an 
improvement in electrical insulating sheets was 
granted to W. On the following day a patent for 
a similar invention was granted to D. The M. 
co., as proprietors, brought an action for infringe- 
ment of both patents against the E. co., but 
subsequently dropped the claim in respect of W.’s 
patent. Defts. denied infringement of D.’s 
patent, & alleged that it was invalid on the 
Tollowing, among other, grounds: Prior grant to 
W., in his patent, anticipations by S. & T., & prior 
users of the invention. Pltfs., by their reply, 
denied the prior grant to W., & alleged that W.’s 
patent was invalid by reasons of the matters 
stated in defts.’ original particulars of objections. 
Defts. rejoined that even if W.’s patent had been 
anticipated, that was no defence to the plea of 
prior grant. It was admitted at the trial that the 
specification of S. & T. anticipated W.’s patent :— 
Held: as 8S. & T. anticipated W., D.’s patent was 
not invalid on the ground of a prior grant to W., 
but, if so, then D.’s patent was anticipated by 
S. & T. & also certain prior users of the invention 
were proved.—MIcAa INSULATOR Co. v. ELECTRICAL 
Co., Lrp. (1898), 15 R. P. C. 489. 

629. ———_.]— British Moror TRACTION Co., 
Lip. v. FRISWELL, No. 152, ante. 

630. -|—- The owner of a patent for “‘ im- 
provements in revolvable heel pads for boots & 
shoes ’’ having brought an action for infringement, 
deft. denied infringement, & contended that pltf.’s 
patent was completely anticipated by several 
goes specifications for the construction of rubber 

eel pads. The claim was in effect for a heel pad, 
made of rubber composition, comprising a thin 
base piece, a surface piece, & between them a 
perforated metal plate extending nearly to the 
edge of the pad. The holes in the metal plate 
permitted the front & back surfaces to have attach- 
ment to each other. Deft. relied upon, among 
others, the specification of a prior patent for fixed 
heel pads, in which a perforated metal plate was 
inserted between two layers of rubber although 
not intended: to form a revolving heel :—Held: 
anticipation had been proved, & pene patent was 
therefore invalid.—HICKSON v. REDFERN (1905), 
22 R. P. C. 307. 

631. -| —CoorpER PATENT ANCHOR RAIL- 
way Joint Co., Lirp. v. LONDON County CoUNCIL, 
No. 392, ante. 
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682. ———.|—Letters patent were granted to A. 
for an improvement in driving aprons; consisting 
in forming at the lower part of the apron hori- 
carrera | projecting pockets or footholds into 
which the wearers’ feet were inserted so as to be 
protected from the weather & which at the same 
time assisted in keeping the apron in position. In 
an action for infringement brought by A. :— 
Held: the patent had been anticipated by P.’s 
specification ‘‘ of a covering for the lower part of 
the body & knees, which is continued down to the 
feet where it is adapted to receive & enclose them, 
opening thence above the heels on the under side 
upwards.’’—ARNOT v. DUNLOP PNEUMATIC TYRE 
Co., Lrn. (1908), 25 R. P. ©. 309, H. L. 

683. ——.|—In 1901 a patent was granted for 
‘‘ an improved process for mounting photographs, 
engravings & the like, & means for carrying the 
same into practice.’’ The first claim was for ‘‘a 
dry process for mounting photographs, engravings, 
or the like, on cardboard, bristol board or the like, 
consisting in interposing, between the two parts 
to be united, a thin layer of material made in the 
manner above described & capable of becoming 
adhesive under the action of heat, .& then applying 
heat & pressure thereto substantially as described.”’ 
The second claim was ‘‘ for carrying into practice 
pe Dee hereinbefore described, a pellicle which 
is esive when hot & consists of a thin sheet of 
paper or other carrier immersed in a solution of 
gum lac or other gum-resin, in such a manner that 
the adhesive material is incorporated in the carricr 
& covers the two faces thereof, substantially as 
described.”’ In an action for infringement of the 
patent it was alleged by pltfs. that the second 
claim was for a pellicle intended to be used in the 
process described in the first claim, & that defts. 
had infringed by selling such a pellicle. Defts. 
contended that the first claim had been anticipated 
by the specifications of D., describing the use, with 
heat, of an adhesive material coated with gutta- 
percha, & the coating of such material by dipping 
it in a solution of gutta-percha. They contended 
that the second claim was for the pellicle, & that 
the sale by them of their pellicle was not an in- 
fringement, or, if the claim was for the manufacture 
of the pellicle, it had been anticipated by the 
specification of J.:—Held: the first claim had 
been anticipated by D.; the second claim was 
for the pellicle & had been anticipated as alleged.— 
ADHESIVE Dry MounrING Co., Lip. v. TRAPP & 
Co. (1910), 27 R. P. C, 341. 

634. -|—In 1903 a patent was granted for 
‘‘improvements in filters.’”’ One of the claims 
was as follows: ‘In a filtering system, the com- 
bination with a tank for containing the material 
to be filtered & a tank for containing a cleansing 
liquid, of a filter, means for introducing & removing 
the same into & from the first tank, & for intro- 
ducing & removing the same into & from the second 

k, means for drawing the material contained 
in first tank through the filtering medium while 
the filter is within the tank, & for drawing the 
liquid from the second tank through the filter 
while therein & means for passing a cleansing 
current through filter in an opposite direction to 
the movement of the filtered material.” There 
were twenty-four other claims. In an action for 
infringement of the patent, defts. alleged (inter 
alia) that the patent was invalid because of want 
of utility, insufficiency of 7 Sea agri & want of 
novelty & of subject-matter, &, in particular, 
because the alleged invertion had been published 
in the prior specifications of T. & others They 
also ty t the specification did not dis- 
tinguish between what was new & what was old ;— 
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Held: in certain claims,.subordinate parts of the 
combination of which the alleged invention con- 
sisted, were claimed & were old; as to one of the 
claims, it could not be found that that claim was 
useful; some of the combinations claimed would 
not work; some of the claims were wanting in 
subject-matter; & the patent was invalid.— 
Moore FILrer Co. v. GREAT BOULDER PROPRIE- 
has GOLD MINES, Jrp. (1921), 38 R. P. C. 239, 


635. —_—.]—Britisu Sprro Tursine, Lrp. v. 
SULLIVAN MACHINERY Co., No. 224, ante. 

636. -| — Pltfs. were the grantees & pro- 
Pee of a patent for ‘‘ improvements in the 
iquid fuel supply arrangements of internal com- 
bustion engines.” Claim 1 of the specification 
was as follows: ‘In the liquid fuel supply 
arrangements of internal combustion engines, the 
combination with a main tank or vessel, of a 
supplementary chamber or vessel into which the 
liquid is drawn by suction from the said main 
tank or vessel, & from which the liquid passes on 
its way to the carburettor through an auto- 
matically valve-controlled passage, & means for 
isolating said supplementary vessel from the 
source of suction & for placing same under atmo- 
spheric pressure, all arranged substantially as & 
for the purposes described.’”’ Claim 2 was as 
follows: ‘‘ In the liquid fuel supply arrangements 
of internal combustion engines, the provision 
between the main fucl supply tank of vessel & the 
carburettor, of a supplementary vessel in com- 
munication with said main tank & also with a 
source of suction, & an auxiliary vessel in com- 
munication with the atmosphere, with said supple- 
mentary vessel through an automatically valve- 
controlled passage & with the carburettor, the 
whole arranged & operating substantially as & 
for the purposes described.”’ In an action for 
infringement of the patent defts. pleaded prior 
publication, insufficiency, lack of utility & non- 
infringement. At the trial defts. did not ultimately 
contest utility or infringement, but contended that 
the patent was invalid by reason of the prior 
publication of two specifications, G. & V It was 
contended that G.’s specification had indicated 
the problem to be solved & disclosed the subject- 
matter of pltfs.’ patent, & that V.’s specification 
was an actual anticipation, & that all that pltfs. 
had done was to use known equivalents in carrying 
out the idea. It was held at the trial that the 
object of pltfs.’ invention was to afford a gravita- 
tional feed to the carburettor of a motor vehicle 
from a small auxiliary tank which could be readily 
placed so as to be above the carburettor on any 
road level; & that to meet difficulties of con- 
struction it was proposed to suck the petrol up 
from the main tank at a lower level, & ultimately 
to deposit it in a comparatively small auxiliary 
tank under normal atmospheric pressure, whence 
it could escape to the carburettor; that, if the 
main idea was novel in the connection for which 
it was used, & was carried into effect by a com- 
bination of known appliances devised for the 
purpose, that would prima facie afford sufficient 
subject-matter to support a patent; that QG.’s 
specification did not show the essential elements 
of & was not confined to the particular object of 
pltf.’s invention, that there was no evidence that 
G.’s invention had ever been successful, & that 
his specification did not disclose the subject- 
matter of pltfs.’ patent; that, though V. 8 
apparatus was in some respects similar to pltfs. 
it did not contain pltfs.’ main idea & did not pro- 
vide for a definite alternate periodicity of suction 
& atmospheric pressure, that it had not been 





602 


Sect. 2.—Novelty: Sub-sect. 2, C. (c).] 


shown that the apparatus would work successfully, 
& that it did not anticipate pltfs.’ invention. 
Judgment was given for pltfs. Deft. appealed :— 
Held: (1) though the application of such a well 
known thing as a suction pump in a different 
manner & for a different purpose was not of itself 
subject-matter, the main idea of pltfs.’ invention, 
namely, to make use of a pump to supply petrol 
to a carburettor & thereby to avoid the defects 
both of the gravitational & of the pressure feed, a 
thing not successfully done before, was novel in 
this connection & was carried into effect by a 
Particular combination, devised for the purpose, 
of well known mechanical appliances, which com- 
bination, though in the abstract not of itself 
novel, was novel for the purpose for which it was 
used, & the patent was not invalid for want of 
subject-matter, & (2) V.’s specification had an 
object & an apparatus different from the object & 
apparatus of pltfs. & did not disclose one of the 
essential features of pltfs.’ invention, & neither 
V.’s nor G.’s specification was an anticipation of 
pltfs.’ patent.— HiaGinson & ARUNDEL v. BENT- 
Pees BENTLEY, Lrp. (1922), 39 R. P. C. 177, 
637. -I—The S. G. co. were the proprietors 
of a patent granted to M. in respect of an invention 
of a ‘‘ tablet for use in ascertaining the position of 
particular ‘ places.’’’ Claim (a) of the complete 
specification was as follows: ‘A tablet for 
ascertaining the positions of particular places, 
characterised by a chart or map with electric 
incandescent lamps arranged on the back of the 
same, by means of which different marked points 
on the map can be illuminated from the back, 
further by a switchboard connected with the map 
with references to the corresponding points in the 
map arranged in connection with the contact 
services for particular incandescent lamps.” Q. 
applied by petition for the revocation of th 
patent on the grounds (inter alia) that he had 
invented, & applied for a patent in respect of, an 
advertising service consisting of ascreen containing 
spaces for advertisements, a map of the locality in 
which the advertisers’ premises are situated & having 
means of illuminating the map at points corre- 
sponding with the situation of the advertisers’ 
premises ; that the 8. G. co. claimed to be entitled 
to restrain the manufacture, sale & exhibition of 
petitioner’s invention; & that the S. G. co.’s 
patent was invalid by reason of the prior publica- 
tion of the complete specifications of M., B., S., 
C. & P., prior common general knowledge, want of 
subject-matter & want of utility :—Held: the 
patented invention was obviously useful as 
evidenced by the admitted demand for the 
apparatus & for the apparatus in which petitioner 
was interested ; the specification was capable of 
only one construction, viz., the patentee was 
merely dealing with a device of that kind which 
by means of a push-button temporarily closes a 
gap, whereby electrical contact is made, & on 
release of the button, opens the gap again, & the 
term “switchboard”? in the specification was 
limited to such a contrivance, & the object of the 
inventor was provide an apparatus which 
would give temporary information, & which, after 
80 doing, would resume its original position ; the 
specifications of M. & C. were irrelevant; the 
specifications of 8. & B. were directed to altogether 
different objects; P.’s specification related to 
ermanent electrical connections, & not temporary 
ridgings of a gap as in the case of M. W.’s patent. 
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638. ——-.]|—Giust1 Parents & ENGINEERING 
WORKS, LTD. v. REES, No. 147, ante. 

639. ———.] — TUCKER v. WANDSWORTH ELEC- 
TRICAL MANUFACTURING Co., Lrp., No. 479, ante. 

640. .|—A patent was granted for ‘ im- 
provements in & relating to the treatment of 
tungsten to facilitate working.’’ Two of the claims 
were as follows: ‘‘ (a) A body of mechanically 
worked tungsten which is ductile at ordinary 
temperature. (b) The method which consists in 
the repeated working of a mouy of coherent tung: 
sten while it is hot until it becomes ductile at 
ordinary temperature.’’ An action for infringe- 
ment of the patent was brought in Scotland against 
aco., & a similar action was subsequently brought 
in England against another co., the allegations in 
the two actions being substantially the same. In 
the English action defts. alleged that the patent 
was invalid on the grounds of want of novelty & 
subject-matter, insufficiency of the specification & 
want of utility. In particular they alleged that 
the alleged invention had been anticipated by the 
publication of the specification of a patent of 1906 
which had been held invalid for want of subject- 
matter. Pltfs. admitted that in the action on 
the 1906 patent they had contended that by 
following the directions in the specification of that 
patent a filament of drawn tungsten wire could be 
obtained. In the English action pltfs. contended 
that the essential features of the 1909 process were 
working the tungsten at 1,000 degrees to 1,300 
degrees C., & by steps more numerous than would 
be used in the case of other metals, & that the 
specification of 1906 did not specify any tempera- 
ture of working except by mentioning dull redness 
as a point to which the heating might be carried 
in air without oxidation, & did not indicate the 
necessity for repeated working, or the fact that 
the product was ductile cold. Defts. contended 
that the 1906 specification, with the common 
knowledge of the time, would enable a practical 
worker to obtain the results of the 1909 process. 
As to infringement, defts. contended that pltfs. 
had not shown that the metal upon which defts. 
had worked had not been purchased from one of 
pitfs.’ licencees :—Held: the patent of 1909 was 
invalid on the ground that it was anticipated by 
the specification of 1906. 

-I am unable to believe that repeated mechanical 
working was by itself a new discovery as a patent- 
able invention. . . . Unless the ductile cold metal 
which was its product when the metal had been 
left to cool added the required element of novelty 
in the invention, the process for its production 
was not patentable; & I have already given my 
reasons for the conclusion that tungsten ductile 
cold, merely as such, was not a patentable result 
(LORD HALDANE).—BRITISH THOMSON-HOUSTON 
Co., Ltp. v. CHARLESWORTH, PEEBLES & Co., 
SAME v. BRITISH INSULATED & HELSBY CABLES, 
Lrp. (1925), 42 R. P. C. 180; sub nom. CHARLES- 
WORTH, PEEBLES & Co. v. BRITISH THOMSON- 
Houston Co., Lrp., Brrrish THoMson-HOUstTON 
Co., Lrp. v. British INSULATED & HELSBY 
CABLES, Lrp., 41 T. L. R. 259, H. L. 

641. -|—A patent was granted for a 
‘* method of making stiffened foreparts of boot & 
shoe uppers.’’ Claime*(a) was as follows: ‘‘ The 
method of making stiffened foreparts of boot & 
shoe uppers, which consists in incorporating in the 
un-lasted upper a stiffener blank comprising 
absorbent fibrous material containing a stiffening 
composition or material adapted to be softened by 
a degree of heat which is not injurious to leather, 
& to be stiffened by cooling, heating the blank to 
soften the same, lasting the upper while the blank 
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is heated & soft & thereby imparting to the blank 
the form of a box toe conforming to the toe portion 
of the last, & allowing the box toe to stiffen by 
cooling.’’ Claim (b) was for a shoe having a box- 
toe made according to the method claimed in 
claim (a) & claims (c) & (d) were, shortly, for a 
box-toe blank of an absorbent material adapted 
to be softened by a temperature of approximately 
110 degrees Fahrenheit. In an action for infringe- 
ment, defts. alleged (inter alia) prior publication 
& prior user, & proved that a good toe-box could 
be made by following the directions given in a 
prior specification. Pltfs. proved that their toe- 
boxes, or toe-puffs, had had a great commercial 
success :—Held: the commercial success of pltfs.’ 
toe-boxes was attributable to their convenience in 
manufacture ; claim (a) was exceedingly wide, & 
was invalid for want of subject-matter & want of 
novelty ; & all the other claims were invalid.— 
BRITISH UNITED SHOE MACHINERY Co., Lip. v. 
JOHNSON (K. A.) & Co., Irn. (1925), 42 R. P. C. 
243, C. A. 

642. ——.]—CoLE v. ALLIANCE Box Co., Lrp., 
CoLE & SMALLDRIDGE v. SAME, No. 502, ante. 

643. ——— Specification substantially true— 
Though chemically incorrect.)—-A patent was 
granted in 1894 for an ‘‘ improved manufacture 
of cattle food.’’ The alleged improvement con- 
sisted in mixing peat with molasses or similar 
saccharine liquids. It was stated in the specifica- 
tion that the detrimental action on the animal 
organism of the potassium salt in the molasses 
was thereby avoided, & the digestion of the 
molasses facilitated. In an action for infringement 
brought by the owners of the patent, it was alleged 
that the invention was not good subject-matter, 
that it had been anticipated by the specification 
of A., published in 1857, & that it was not useful. 
At the trial the defts. admitted, after evidence as 
to the beneficial character of the food had been 
given, that they could not further contest the 
validity of the patent :—Held : there was sufficient 
subject-matter, & the specification of A. was not 
such as to constitute an anticipation.—MOLASSINE 
Co., Lrp. v. TOWNSEND (R.) & Co., Lrp. (1905), 
23 KR. P. C. 27. 

644. Prior specification abandoned.|— 
OXLEY v. HOLDEN, No. 566, ante. 

: -|— A provisional specification 
is not, in general, intended to give a complete 
description of an invention to the public, but only 
to protect the inventor until the description is 
perfected in the final specification. Where a 
provisional specification contained an incomplete 
description, part of which was omitted in the 
_ specification :—Held: there was no prior 
publication of the part omitted so as to vitiate a 
subsequent patent of a similar invention on the 
ground of want of novelty.—Stonrer v. Topp 
(1876), 4 Ch. D. 58; 46 L. J. Ch. 82; 35 L. T. 
661; 25 W. R. 38. 
Annotations :—Consd. Moseley v. Victoria Rubber Co. 
1887), 57 L. T. 142. Distd. Sandow v. Szalay (1905), 23 
.P.C. 6. Refd. United Telephone Co. v. Harrison, Cox- 

Walker (1882), 21 Ch. D. 720. 

. .|— KAYE v. CHUBB & SONs, 
Lrp., No. 543, ante. 

647, Sufficiency of disclosure.) — Hit v. 
Evans, No. 598, ante. 

6 ——.]—OrTtTo v. Linrorp, No. 162, 























ante. 





649, -] — Pltf., who was the grantee 
of a patent (1299 of 1882) for ‘“‘ Improvements in 


apparatus for use in drafting patterns for ladies’ 
dresses ne 


& undergarments,’ brought an action 
rie deft. for infringement of his patent by 
selling apparatus similar or practically similar to 
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pltf.’s patent apparatus. Deft. denied the novelty 

& utility of plitf.’s invention, & alleged that it was 

not the subject of a patent. She also denied the 

sufficiency of the specification, & that she had 
infringed the patent :—Held: (1) plté.’s specifica- 
tion had not pe described & ascertained 
the nature of his invention, as it did not dis- 
tinguish between what was old & what was new 
therein, & therefore the pene was void ; (2) if the 
patent was for the whole invention, parts thereof 
were included in certain previous American 
sieges published in England, & if it was for part, 

he specification did not distinguish which part 
was claimed; (3) if the patent was valid at all it 
must be as claiming a particular scale, & as deft. 
was not using that scale there was no infringement ; 

(4) taking the existing knowledge into considera- 

tion, pltfs.’ alleged invention was only the applica- 

tion of a known method in a known way, & was 
not therefore the subject of a patent; (5) pltf.’s 
alleged invention was not devoid of utility. 

It has been decided over & over again that the 
slightest amount of utility, I will not say an 
infinitesimal scintilla but a very slight amount of 
utility, is sufficient to sustain a patent, & that, 
for the purpose of utility, as indeed for the purpose 
of most of the other issues, you must take it by 
itself. I must suppose that this invention is new. 
that it is properly specified, & that it is subject- 
matter of a patent. I must assume all that in 
deciding the question of utility (GROVE, J.). 

(6) A patentee, for the purpose of telling the 
public what his patent prevents their using without 
his licence for fourteen years, must give the 
nature of his invention in reasonably accurate 
language. ... I do not say that he can possibly 
do it so as to prevent a critic finding some fault 
with it. Therefore I should read the specification 
liberally, & I should apply my mind to it in this 
way: Is the specification such that a fair man 
willing or wishing to understand it can reasonably 
gather from it what the patentee considers his 
invention & what he says he prohibits the public 
from using ? (GROVE, J.). 

(7) My opinion is that there is not the same 
necessity for accurate description of how an in- 
vention shall be carried into effect, for the purpose 
of anticipating an invention, as there is for the 
purpose of sustaining a patent in the hands of a 
patentee, because in the latter case a description 
ought to be given which ought not to merely inform 
the minds of every skilled person or scientific 
person in the trade, but should inform the minds 
of ordinary people who are accustomed to work 
at the trade (GROVE, J.).—PHILPOTT v. HANBURY 
(1885), Griffin’s Patent Cases (1884-1886), 185; 
2 R. P. C. 338. 

Annotations :—As to (1) Refd. Hollinrake v. Truswell, (1894) 
3 Ch. 420. Asito (6) Refd. Layland v. Boldy (1913), 30 
R. P, C. 547; British Thomson-Houston Co. v. Chariles- 
worth, Peebles (1924), 41 R. P. C. 241. .As to (7) Refd. 
Savage v. Harris (1896), 13 R. P. C. 364. 

650. ae validity of a patent for 
making dynamo-electric machines was challenged 
on the ground of prior publications, founded upon 
a description in the specification in an earlier 
patent :—Held: the question whether the specifi- 
cation of the earlier patent was sufficient to disclose 
the invention to the public did not turn upon the 
sufficiency or insufficiency of the specification for 
the guidance of a skilled workman, for the patent 
might be void for incomplete directions to a work- 
man of ordinary skill, & yet sufficient to inform 
the public of the invention, but the proper test 
was whether the description in the specification 
was sufficient to convey to men of science & em- 
ployers of labour information which would enable 
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Sect. 2.—Novelty: Sub-sect. 2, C. (c) & (a). 
3: Sub-sect. 1.) 


them to understand the invention & give a work- 
man specific directions for the ing of the 
machine; &, applying such test, there had 
been prior publication.—ANGLO-AMERICAN BRUSH 
ELECTRIC LIGHT CorRPN. v. KING, BRown & Co., 
[1892] A. C. 367; 9 R. P. OC. 318, H. L. 


Annotations :-—Folld. Wilfley Ore Concentrator Syndicate v 
Guthridge, [1906] A. C. 548. Refd. Savage v. Harris 
(1896), 13 R. P. Cc. 364; Gold Ore Treatment Co. of 
Western Australia v. Golden Horseshoe Estates Co., 
Golden Horseshoe Estates Co. v. Gold Ore Treatment Co. 
of Western Australia (1919), 36 R. P. C. 95; British 
erry hans Co. wv. Charlesworth, Peebles (1924), 


651. ——.]— CASsEL GOLD EXTRACTING 
Co., LD. v. CYANIDE GOLD RECOVERY SYNDICATE, 
No. 343, ante. 

65 ———.]— FULLER v. HANDY, No. 477, 


Sect. 








ante. 

653. —— -!—The law as laid down seems 
to their Lordships to be in entire accordance with 
the judgment of the House of Lords in the case of 
The Anglo-American Brush Electric Light Corpn. 
v. King, Brown & Co., No. 650, ante. Both the 
judgments of Lord Halsbury, then Lord Chancellor, 
& of Lord Watson expressly lay down that the 
specification is not required to contain ‘‘ explana- 
tions or directions which would enable a workman 
of ordinary skill to construct”? the patented 
invention. All that is required is that the specifica- 
tion of the patentee should ‘‘ convey to men of 
science & employers of labour information which 
will enable them, without any exercise of inventive 
ingenuity, to understand his invention. & to give 
a workman the specific directions which he failed 
to communicate.’’ Therefore, the construction of 
the document was a matter for the ct. (LorpD 
DAVEY).—WILFLEY ORE CONCENTRATOR SYNDI- 
CATE, Ltn. v. GUTHRIDGE (N.), Lrp., [1906] A. C. 
5648; 75 L. J.P. C. 87; 95 L. T. 73; 23 R. P. C. 
535, P. C. 

654. Specification accepted but not printed 
—At date of plaintiff’s patent.)—Fox v. ASTRA- 
CHANS, Lrp., No. 414, ante. 

655. ——— Complete specification lodged — After 
application for second patent.]|—-BLOxXHAM v. KEE- 
Lrss CLock Co., No. 127, ante. 

656. What specification must disclose — Prac- 
ticable mode of producing article to be patented.|— 
BEtrTs v. MENZIES, No. 170, ante. 

__ 657. ———.]—We know what is necessary 
if there is said to be anticipation. not by the exist- 
ence of an actual thing, but by description, either 
In a specification or otherwise, that the description 
must be of such a character as to enable any one 
competent to make the machine for which pro- 
tection is claimed by the patentee to make it from 
the description given (Corron, L.J.).—EHRLICH 
v. IHLEE (1888), 4 T. L. R. 337; 5 R.P.C. 487. 
Annotations :-—C . Gadd v. ° P) 

R. P. C, S10,” Agld. Shrewsbury, ‘Talo Gab Co . 

Sterckx (1895), 13 R. P.C. 44. Refd. Cassel Gold Extract- 

ing Co. v. Cyanide Gold Recovery Syndicate (1895), 12 

R. P. C. 232; Pneumatic T Co. v. Leicester Pneumatic 

Tyre & Automatic Valve Co. (1899), 16 R. P. C. 50. 

658. -] — Pitfs. were the proprietors 
of three patents for certain improvements in 
noiseless tyres for cabs, etc., & brought this action 
for infringement of the three patents. The first 
poven’. which was the only one finally relied on 

y pltfs. at the trial, was for rolling the metal part 
of the tyres with a dovetail or undercut section, 
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held not to be bad on the ground of 
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i.e., with a flat base & flanges at an acute le, 
so as to secure the india rubber. Deft. denied 
infringement, & alee the invalidity of the 
patents. Deft. specially relied on a prior specifica- 
tion of A. as either anticipating pltfs.’ first patent, 
or disclosing so much that there was no novelty 
or invention in such patent. The principal object 
of A.’s invention was to roll large iron plates, with 
flanges at right angles, to be used for the plating 
of ships & other purposes :—Held: <A.’s specifica- 
tion did not enable a skilled workman to perceive 
pltf.’s invention & carry it into practical use, & 
inventive ingenuity was required to bring about 
pltfs.’ result, & pltf.’s patent was valid.—SuHrREws- 
BURY & TaLBOT CaB Co., LTD. v. STERCKX (1895), 
13 R. P.C. 44; 12 T. L. R. 122, C. A. 

659. .J|—A patent was granted to R. 
for ‘improvements relating to synchronous 
dynamo electric machines.’ Claim (a) of the 
‘specification was as follows: ‘‘ Arrangement for 
starting synchronous dynamo electric machines 
by means of an electric motor, in which a series or 
electrically equivalent connection is provided 
between the windings of the starting motor & the 
synchronous machine, for the purpose of effecting 
in one operation both the speeding up & the 
synchronising of the synchronous machine with 
the supply current.’”’ Pltfs. alleged infringement 
of the claim by the sale by defts. of a rotary con- 
verter to West Hartlepool Corpn. Defts. alleged 
that the patent was invalid by reason of want of 
novelty & of subject-matter. At the trial defts. 
relied upon the publication of the specification of 
an United States patent which showed an arrange- 
ment which was capable of being used in the 
manner indicated by R. They also contended that 
the series connection in the alleged infringement 
did not perform the function specified in the claim. 
Pitfs. contended that the prior arrangement was 
not suitable for the purpose claimed, & that the 

atentee had selected useful members from a 
own class & applied them to a new object. The 
United States patent had not been used :—Held : 
the patent was not anticipated by the United 
States specification, & was valid.—METROPOLITAN 
VICKERS ELECTRICAL Co., LTD. v. BRITISH THOM- 
a aca Co., Lrp. (1925), 43 R. P. C. 76, 

660. Specification treating as impurity substance 
proposed to be used.]|—FLouR OXIDIZING Co., LTD. 
v. CARR & Co., Ltp., No. 518, ante. 


(d) Paper Read before Learned Society. 


See Patents & Designs Acts, 1907 (c. 29), 8. 45, 
& 1919 (c. 80) sched. ; Patents Rules, 1920, r. 103. 








SECT. 3.—UTILITY. 
SuB-sEcT. 1.—IN GENERAL. 

661. Meaning of ‘‘utility.”’]——-A very small 
amount of utility is sufficient to support a patent. 
Utility, in patent law, does not mean abstract, 
or comparative, or competitive, or commercial 
utility ; but, as applied to an invention, it means 
that the invention is better than the preceding 
knowledge of the trade as to a particular fabric, 
better that is in some respect though not neces- 
sarily in every respect. For instance, an invention 
is useful by which an article good, though not so 
good as one previously known, can be produced 


661 fi. -———.)]—- The fact that a 
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by a different process. An invention 
ee e public are thereby enabled to do 


mething which they could not do before, or to 
do in a more advantageous manner something 
which they could do before, or in other words, an 
invention is patentable which offers the public a 
useful choice.—WELSBACH INCANDESCENT GaAs 
Lient Co. v. N&w INCANDESCENT (SUNLIGHT 
PaTENT) Gas LIGHTING Co., [1900] 1 Ch. 843; 69 
L. J. Ch. 343; 82 L. T. 208; 48 W. R. 362; 16 
T. L. R. 205; 44 Sol. Jo. 262; 17 R. P. C. 237. 


rar & Applegarth v. Castner 

v. Whyte, Thomson (1907), 25 R. B.C, 177. 

662. ——.|—(1) In 1890 letters patents were 
granted to A. & A. for “improved means & 
apparatus for separating alkaline & earthy metals 
from the salts of such metals or from other sub- 
stances containing them.” The object of the 
invention was to obtain by electrolysis that which 
they admitted had been already so obtained, but 
to obtain it on a practical scale, & with a saving of 
energy, by reducing the amount of counter electro- 
motive force set up by the reaction. They used a 
continuously flowing mercury cathode with a 
metal basis upon which the mercury was to flow. 
The mercury was to remove the product from the 
electrolytic cell, but the speed or rate of flow was 
not specified or relied on as essential. They did 
not say whether in the electrolysis of common salt 
their principal product was sodium or caustic 
soda, though they expected to get both. In 1897 
they commenced an action for infringement of 
their patent against the C. K. A. Co. Defts. 
denied infringement, & attacked the patent on 
the grounds of want of novelty & want of utility. 
They claimed to be working under patents granted 
to their predccessors in title in 1892 & 1893 :— 
Held: though pitfs. were wrong in thinking that 
counter electromotive force was the obstacle they 
had to contend with, this did not per se invalidate 
their Napanee but nevertheless their patent was 
invalid for want of novelty & want of utility, & 
also defts. had not infringed, as in their apparatus 
the cathode was of mercury only & the base of 
non-conducting material. 

The fact that the patentees misconceive & 
misstate their theory does not, I think, invalidate 
their patent. Their theory may be wrong, but 
if their process & apparatus are right their patent 
may be supported notwithstanding their faulty 
theory. (BUCKLEY, J.). 

(2) The utility 1 have to investigate is not 
necessarily commercial utility or competitive 
utility, but utility for the purposes of patent law. 
As regards.this patent the essential utility consists 
in my judgment of two things. First, that the 
patentees, adopting a known process, undertake 
to show the public how to effect on a practical 
scale that which could be effected before, but not 
on a practical scale; & secondly, that the way 
they indicate shall be one which effects an economy 
of power (BUCKLEY, J.).—ATKINS & APPLEGARTH 

ELLNER 


v. CASTNER-K ALKALI Co., Lirp. (1901), 18 
R. P. C. 281. 
663. -}] —-“‘ Utility ’’ means having com- 





mercial existence as a process of manufacture 
(LoRD HaxtsBuRy, C.).—WILSON BROTHERS BoB- 


being a useful invention.—KINMOND 
v. JACKSON, KINMOND v. LAWRIE, 1 one.— ASHDOWN 
C. L. R. 66.— 

664 i. Necessity for, “ utility.”)] — 
Where prior to a certain patent, persons 
had to resort to a dangerous practice 
to do that which was the object of the 
ponents although not a de 

tor it strengthens the conclusion 


that the invention is a new & useful 
WN 9. 

‘: STRUCTION Co., LTD. 

868; 34 B.C. R. 351.—CAN. 


meee | ae 
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BIN Co., Lrp. v. WILSON & Co. (BARNSLEY), Lap. 


(1902), 20 R. P. C. 1. 

664. Necessity for ‘‘ utility.”7] --MANToN vv. 
PARKER (1814), 1 Carp. Pat. Cas. 274; Dav. Pat. 
Cas. 327; 1 Web. Pat. Cas. 192, n. 

Bhs ———.]—MANTON v. MANTON, No. 438, 
a 


666. ———.]—The utility of the invention & the 
intelligibility of the specification are for the jury.— 
HILL v. THOMPSON (1817), 1 Web. Pat. Cas. 237; 
3 Mer. 622; 1 Carp. Pat. Cas. 877; subsequent 
proceedings (1818), 8 Taunt. 375. 


nnotations :-— . Brunton v. Hawkes (1821), 4 B. & Ald. 
oat Bickford o. Skewes (1827), 1 Web. Pat. Cas. 211; 


ll v. Barnsley (1834), 1 Web. Pat. Gas. 472 ; Kay Ve 

: 1 Cr. 373; Curtis v. Cutts (1839), 

Neilson v. Harford (1841), 1 Web. Pat. 
an. & & 80 ; Oo 


1860) 
427; 
Adie (1877), 
R. P. OC. 180. 
667. ———.|—-LEwWIs v. MARLING, No. 440, ante. 
668. ———.|—-MOoRGAN v. SEAWARD, No. 442, 


» Rs ; Clark v. 
Coles v. Baylis (1886), 3 


ante. 

669. ———-.]—STEAD v. WILLIAMS, No. 20, ante. 

670. ———.|—EccLes & BRIERLY v. MCGREGOR, 
No. 200, ante. 

671. -} — Fox v. 
JONES, No. 447, ante. 

672. ———.|—BaRLow v. Batis (1870), Griffin’s 
Patent Cases (1884-1886), 44, N. P. 

673. .} — DownEsS v. FALCON 
Works, No. 450, ante. 

6 -] —LANE Fox v. KENSINGTON & 
KNIGHTSBRIDGE ELEcTRIC LIGHTING Co., No. 
117, ante. 





DELLESTABLE, Fox vw. 
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675. ——.] — ALLEN v. DUCKETT & Son, No. 
454, ante. 
676. ——.]—In 1892 a patent was granted to 


S. for ‘‘ Improvements in pneumatic tyres for 
velocipedes & other vehicles.”” In the provisional 
specification the patentee stated that he preferred 
to employ an endless band made of caoutchouc & 
cloth & moulded in the form of a tubular ring 3 
after describing enlargements at the edge of the 
lower margin & at a convenient distance from the 
edge of the upper margin & stating that these 
enlargements lay in a recess at the bottom of the 
rim, the specification continued as follows: ‘‘ When 
the tyre is inflated, the upper margin is pressed 
against the lower margin, an airtight joint result- 
ing. The enlarged parts engage with the shoulders 
at the bottom of the rim, & thereby limit the 
expansion of the tubular band.” It also stated : 
" laetead, however, of using a single band, two 
bands may be employed. The outer band would 


then have roa a edges for engaging with the 
shoulders at the bottom of the rim, the inner band 


lying between the enlarged edges & having lateral 
flaps projecting over the margins of the outer 
band The complete specification included a 
form of tyre in which the lateral flaps of the second 
band lay underneath the margins of the first band, 
& also a form of tyre in which the second band 
was omitted, but the margins of the one band did 
not meet; the specification stated that the band 
in this form had cach of its margins forced by the 


9? 
° 


Co., LTD. v. RENFREW ELECTRIC 
NICKSON CON- PrRobDvUCTS, LTD., DURABLE ELECTRIO 
{[1924])4D.L. R. APPLIANCE Co., LTD. v. SUPERIOR 
ELECTRICS, LTD., [tee 4D. L. R. 
1004; 59 0. L. R. 527.—CAN, 


664 ii. .] — Commercial success 
alone, without the solution of 4 
difficulty, will not establish subject- 
matter.—DURABLE ELECTRIC APPLI- 


664 fii. ———.]}-——-WaLLace v. Jack & 
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Sect. 3.—Utility: Sub-sects.1 &2. Pari V. Sects. 
1, 2, 3, 4 & 5: Sub-sect. 1.] 


direct pressure of the compressed air against the 
bottom of the rim, & that the head of the spokes 
lay under the margins, & that no air could escape 
ast the holes in the rim. In 1897 the owners of 
.8 patent brought an action for infringement of 
the same against a co., who set up numerous de- 
fences, including disconformity, want of utility, 
insufficiency of description, «& anticipation by 
the publication of a letter by B. in a cycling paper 
in 1890. In this letter B. suggested a tyre in one 
piece consisting alternately of rubber, canvas, & 
rubber, all vulcanised together, & stated that he 
had taken out a patent for a plan whcreby the 
completely moulded tyre, made as above, should 
be cut longitudinally on the under side & provided 
with a non-return valve throughout the whole 
length & then the edges made up with canvas, & 
in that way he would be able to get at the inside 
& patch the hole in case of puncture. The applica- 
tion for this patent was not proceeded with. Pltfs. 
contended that S. was the first inventor of a 
detachable circumferentially air-sealed tyre. No 
tyres had been made under S.’s patent until 1896, 
& the tyres that had heen made by pltfs. during 
& since that year were alleged by defts. to have 
certain features not disclosed by S.’s patent, & to 
owe their practicability to those features & to the 
employment of soft soap to produce an initia] 
seal, soft soap not being at the date of the inven- 
tion known for that purpose in connection with 
tyres :—Held: the patent was bad on account 
of disconformity & want of utility ; on account 
of disconformity, because the complete specifica- 
tion included the form of tyre in which there was 
no overlapping of rubber on rubber, but a seal 
was stated to be obtained by the pressure of each 
of the margins of the tyre against the metal rim ; 
& on accouut of want of utility, because the 
patented invention would not work except with 
the aid of subsequent discovery & invention.— 
TUBELESS PNEUMATIC TYRE & CAPON HEATON, 
Ltn. v. TRENCH TUBELESS TYRE Co., Lin. (1899), 
16 R. P. O. 291. 
677. ———.] — ATKINS & APPLEGARTH v. CAST- 
NER-KELLNER ALKALI Co., Lrp., No. 662, ante. 
678. -] — Hearing of appeal adjourned for 
further evidence as to the effect or non-effect of 
these processes :—Held: the evidence failed to 
establish that the difference created by these pro- 
cesses was a reasonably substantial & beneficial 
difference so as to justify the grant of a patent.— 
Re HODGKINS APPLICATION (1906), 23 R. F. OC. 527. 
679. ———_.|—-A patent was granted in 1895 for 
‘* An improved process for obtaining acetic acid 
from pyrolignate of lime.’’ The claim was for a 
process for obtaining the pure acid by decomposing 
the pyrolignate with acids, & distilling over the 
released acetic acid in a vacuum, with the object 
of preventing any over distillation of the tar spirit 
or oils combined or mixed with the crude pyro- 
lignate. At the trial of an action for infringement 
of the patent defts. alleged that the process was 
for obtaining the pure acid by a single distillation 
in &@ vacuum & gave evidence to show that the 
acid so produced contajned tarry impurities & 
required a second distillation for its purification. 
The process used by defts. consisted in distilling 
in a vacuum & redistilling. Pltf. gave evidence 
to show that distillation of the pyrolignate in a 
vacuum reduced the quantity of sulphurous acid 
formed. Defts. contended that that advantage 
was not pointed out in the specification & that the 
patent was not limited to the use of sulphuric 
acid :—Held: pltf.’s process had not the useful 
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result claimed for it; the patent was invalid for 
want of subject-matter; & if it been valid, 
the process used by defts. would not have been an 
infringement.—VON DER LINDE v. BRuMomm- 
STAEDT & Co. (1909), 26 R. P. C. 289. 

680. .|— Re MERK-WIRZ’s PaTENT, No. 
637, ante. 

Necessity for as constituting improvement.]-— 
See Sect. 1, sub-sect. 5, B., ante. 

Necessity for as constituting combination.]— 
See Sect. 1, sub-sect. 7, B. (b), ante. 

681. Question for jury.] — Hinn v. THomMpson, 
No. 666, ante. 

682. Presumption against utility—Invention not 
in general use.|—(1) The term manufacture means 
either the machine or the mode of constructing the 
machine. 

(2) The user of an invention by the patentee, 
for the purposes of commerce before the date of 
the patent will vitiate. 

(3) The novelty of every part of the invention 
is the consideration of the grant. 

(4) The inutility of parts of an invention will 
not vitiate if the result on the whole be useful, 
provided there be no false suggestion. 

(5) It must be admitted that if the patentee 
himself had before his patent constructed machines 
for sale as an article of commerce, for gain to 
himself, & been in the practice of selling them 
publicly, that is, to any one of the public, who 
would buy, the invention would not be new at the 
date of the patent (PARKE, B.).—MoRGaN v. 
SEAWARD (1837), 2 M. & W. 544; 1 Web. Pat. 
Cas. 187; Murp. & H. 55; 2 Carp. Pat. Cas. 
96; 6L. J. Ex. 153; 1 Jur. 527; 150 E. R. 874. 
:—As to (2) Consd. Harwood v. G. N. Ry. 

194. As to (3) Consd. Bovill v. Finch 
C. P. 523. Generally, Refd. Heath »v. 

. & B. Patterson v. Gas Light & 
(1877), 3 App. 


4 : s United Horse Nail Co. 
v. Stewart (1885), 2 R. P. C. 122; Westley Richards v. 


Perkes (1893), 9 T. L. R. 351. 

683. Degree of utility necessary to support 
patent—Effect of failure of part.|—Hin.v. THOMpP- 
SON, No. 25, ante. 











B.& & 











684. -|] — MORGAN v. SEAWARD, No. 
442, ante. 

685. -)—PHILPOTT v. HANBURY, No. 649, 
ante. 


686. ——.!|—UNITED TELEPHONE Co. v. BAs- 
SANO, No. 252, 

687. ——.] — WELSBACH INCANDESCENT GAS 
Ligut Co. v.. NEw INCANDESCENT (SUNLIGHT 
PATENT) Gas LIGHTING Co., No. 661, ante. 

688. ——.|—-If there is a really good invention, 
& there is a minor claim for a subordinate part, a 
small amount‘of utility will support that minor 
claim (LORD ALVERSTONE, C.J.).—He BROWN’s 
PaTEeNnT (1907), 25 R. P. C. 86, C. A. 

689. Utility not specified in specification — For 
particular purpose—Sufficiency of showing any 
utility.|-(1) In an action for infringement of a 
patent for ‘‘ Improvements in dobbins or apparatus 
for operating the healds of looms for weaving,’’ 
defts. denied infringement, & alleged that the 
patent was invalid (inter alia) on the grounds of 
(a) the inutility of the invention claimed in the 
second claim; (b) that neither of the patentees 
was, but that J. was, the true & first inventor of 
the invention; (c) disconformity; (d) want 
of subject-matter; & (e) anticipation :—Held: 
neither disconformity nor want of utility was 
established. 

(2) Where the alleged utility of a patent con- 
sists in presenting to the public an al tive or 
choice, there must be a useful alternative or a 
useful choice. 
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(3) If there is no representation in the specifica- 
tion as to utility for any particular purpose, it is 
sufficient if pltfs. can show any utility—Warp 
BROTHERS v. Hirt (JAMES) & Sons (1901), 18 
R. P. 0. 481; affd. (1903), 20 R. P. C. 189, C. A. 


SuB-SECT. 2.—EVIDENCE oF WANT oF Utury. 

690. Effect of non-user.] — MINTER v. MOWER 
(1885), 1 Web. Pat. Cas. 188, N. P.; subsequent 
proceedings (1837), 6 Ad. & El. 735. 
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691. ——— & non-sale.| — Rayner v. LIVING: 
STONE (1882), cited in 46 L. T. at p. 41. ? 
Annotation : nsd. Otto v. Linford (1882), 46 L. T. 33. 

692. —— -——-.]—OrTo v. LinrorD, No. 162, 
ante. 

693. ——.]—Where an invention has not been 
brought into use during the term of the letters 
patent, but such non-user is satisfactorily 


accounted for, & the invention is one of great 
merit, an extension may be granted.—Re 
SoOuUTHBY’S PATENT, [1891] A. C. 432, P. C. 

694. Limited user—Must be considered.| — 
Eccies & BRIERLY v. MCGREGOR, No. 200, ante. 


Part V.—Application for Patent. 


Sect. 1.—WHO MAY APPLY. 
See Patents & Designs Act, 1907 (c. 29), ss. 1 (1), 
(2), 43; Patent Rules, 1920, rr. 8-18. 
ecy to obtain letters patent.|—Sce Part II., 
ante. 
Applications under international convention.]. 
See Part XVI., post. 


SEcT. 2.—FORM AND DATE OF APPLICATION. 

See Patents & Designs Acts, 1907 (c. 29), ss. 1, 
2, 43, 91; 1919 (c. 80), Sched.; Patents Rules, 
1920, rr. 10-18. 

695. Form — Application by foreign corpora- 
tion.|—A foreign corpn. applied for a patent on 
form A., declaring that they were the true & first 
inventors of the invention. The Comptroller 
required the application to be amended. Form A. 
in the sched. to the Patent Rules is not applicable 
to the case of corpn., but is intended for personal 
appcts. who are true & first inventors; Form A. 
is intended for the use where there has been a 
communication from abroad, whether the com- 
municator is a corpn. or private individual.— 
Re Socitts ANONYME Du GENERATEUR Dv 
TEMPLE’S, APPLICATION (1895), 13 R. P. C. 54. 

696. ——— Co-applicants abroad — Where some 
have no equitable interest..—-NoTres oF OFFICIAL 
RULINGS, 1926 (A), No. 1056, post. 

697. Date— Foreign patentee — Renewed appli- 
cation.]|—Re VAN DE POELE’S PATENT (1889), 7 
R. P. C. 69. 

698. -}— Patent applied for under 
the convention must bear the same date as the 
appct.’s foreign patent.—Re Scott’s Patent 
(1910), 27 R. P. C. 298. 

699. ——— Application left at Patent Office after 
hours.|— Re MATTHEWS & STRANGE’S APPLICATION 
(1910), 27 R. P. C. 288. 








Sect. 3.—SAMPLES. 
See Patents & Designs Act, 1907 (c. 29), s. 2 (5) ; 
Patents Rules, 1920, r. 38. 
700 Right of Comptroller to require samples— 
Chemical invention.|—On each of two applications 
for patents for chemical inventions the Comp- 


PART V. SECT. 2. 

h. Delay caused by war.}—Re Loco- 
MOTIVE STOKER CORPN. LETT<RS Pa- 
TENT (1920), 20 Exch. C. R. 191.—-CAN, 

PART V. SECT. 38. 
k. Necesstiy for filing model.}—The 


for which letters 


omission to file a model of an invention 
for, is fatal to the valid ity 
issued without such m 

any dispensation by the comr. of patents 


from aoe @ model. 
BaTE (1883), 29 L. C. J. 47.—OAN. t 


troller-General, acting under Patents & Designs 
Act, 1907 (c. 29), s. 2 (5), required appct. to furnish 
samples; the requirements were only in part 
complied with. The chief examiner, acting for 
the Comptroller-General, required further samples 
to be furnished before acceptance of the complete 
specification.—Re J. Y. J.’3 APPLICATIONS (1910), 
28 R. P. C. 625. 


Sect. 4.—-SPECIFICATION. 
See Part VI., post. 


Sect. 5.—PROCEDURE. 
SuB-SECT. 1.—POWERS AND DUTIES OF 
COMPTROLLER. 


See Patents & Designs Act, 1907 (c. 29), ss. 7 (1), 
70, 74, 75, 78 ; Patents & Designs Act, 1919 (c. 80), 
ss. 12,17, sched. ; & Patents Rules, 1920, rr. 10-18. 

701. Reference of application to Examiner.|— 
Re C.’8 APPLICATION, No. 712, post. 

702. Matters for consideration of Comptroller 
—Whether a ‘‘manner of manufacture.’’|—Re 
CooPER’s APPLICATION, No. 103, ante. 

703. ——- ——.|— Re R.’8s THREE APPLICA- 
TIONS (1923), 40 R. P. C. 465. 

Se Baek ise Re D. A. & K.’s Appln. (1925), 43 


704. —— ——.])—Re DD. A. & K.’s APPLica- 
TION (1925), 43 R. P. C. 154. 

705. ——— Whether an invention.]—Re A. F.’s 
APPLICATION (1913), 31 R. P. C. 58. 

Annotation :—Apld. Re D. A. & K.’s Appin. (1925), 43 

R. P. C. 154, 

706. ——— Invention contravening known laws 
of mechanics.|—Re T. S.’8 APPLICATION (1924), 
41 R. P. C. 530. 

707. ——— Whether invention obtained by fraud 
committed abroad — Application under inter- 
national convention.|—On an opposition, under 
Patents & Designs Act, 1907 (c. 29), s. 11, to the 
grant of a patent on the grounds that the inven- 
tion had been obtained from the opponent in the 
United States of America, & was the subject- 
matter of an application of the opponent made 
before the date of appct.’s application in the 


PART V. SECT. 5, SUB-SECT. 1. 


1. Conflicting applications for 
~——Power to appoint arbttrator.}— 
there are more than two confiic 
applications for any patent, & one o 


appcts, has intimated to the comr. 


applied 
of the patent 
el, & without 


tant are 
hen 
AMPBELL 0. 
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Sect. 5.—Procedure: Sub-sects. 1, 2, 8, 4 & 5, A. 
& B. Secis. 6 & 7.) 


United Kingdom, but after the date claimed by 
the appct. under the provisions of Patents & 
Designs Act, 1907 (c. 29), s. 91, the opposition 
was dismissed by the Comptroller-General, who 
held that he had no jurisdiction to determine the 
issues raised, & that the opponent was not entitled 
to plead them in opposition to the grant of a 
patent :—Held: the decision of the Comptroller- 
General was right.—Re CURWEN’S APPLICATION 
(1912), 30 R. P. C. 128. 

708. ——~ Disconformity between provisional & 
complete specification of prior patent.|—-In con- 
sidering whether a reference to a prior specification 
ought to be inserted in a later specification under 
Sect. 8 of Patents & Designs Acts, 1907 (c. 29), 
& 1919 (c. 80), on the ground that the invention 
claimed in the later specification has been wholly 
or in part claimed in the prior specification, the 
question of disconformity between the pro- 
visional & complete specifications of the prior 
patent is not a matter into which the law officer or 
the Comptroller ought to enter.—Re HANDLEY 
PaGE & HANDLEY PAGE, LTD.’8 APPLICATION 
(1924), 41 R. P. C. 109. 

709. To accord earlier date to one of two 
identical specifications.|—_A complete specification 
was filed under sect. 16 in respect of two pro- 
visional Specifications, one of which was identical 
with an earlier provisional specification, & the date 
of the earlier specification was granted. The 
Examiner reported that the invention was in part 
claimed in the complete specification which had 
been filed in respect of the earlier provisional 
Fpecification referred to. In order to avoid a 
statutory reference under sect. 8, two of co-appcts. 
agreed to convert the application into one for 
a patent of addition under sect. 19, but third appct. 
disagreed with this course. At a hearing under 
sect. 12 (1) (b) the Assistant-Comptroller decided 
that the application might proceed in the names 
of the two appcts. without the third. An appeal 
was lodged on the grounds that there was no 
dispute within the meaning of sect. 12 (1) (b) & 
that the earlier date should not have been accorded 
one of the provisional specifications. It was con- 
tended also that a provisional specification which 
had been cognated with another could not be 
again cognated. The Law Officer dismissed the 
appeal, holding that both grounds of appeal failed. 
—Re Novocreres, Lrp., Case & GaARROW’S 
ee eee 43 BR. P. C. 171. 

endment of spec |—S : 
Socks 1, eet. pecification.]—— See Part VI, 


SUB-SECT. 2.—FILING OF SPECIFICATION. 


Patents & Designs Acts, 1907 (c. 29), s. 53 
va sched., Patents Rules, 1920, rr. 13, 


710. After time expired.]— Leave to file a 
specification, after the time for that purpose had 


Av Ninn. 


sam aa 


Mandatory orden ioc yu, el JJ. 

rder compel filing—Refused 

on bona fide difference betweat pariles.|—The 
RE ar of two inventions relating to the same 

at ects for which provisional protection had been 

_ Thy : sold one third share of the inventions 
piti., & agreed to forthwith apply for patents 

that he will not unite with the other 


appcets. in appoint 
appointment may benicie ree thee oe 


without notice to or consultation of the 
wishes of the other appc 
vw. AYLEN (1904), 8 
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for the inventions. Pltf. commenced an action 
for specific performance of this contract, & then 
moved for a mandatory order to compel defts. to 
file a complete specification in respect to the fi 

invention. The nine months allowed for filing 
the complete specification would expire on 
May 1, 1894. Defts. put in evidence to show that 
‘t was useless to take out a patent for the first 
invention, & if it were done there might be great 
risk of rendering the second invalid. Pitf. dis- 
puted this, & alleged that it was to the interest 
of all parties to obtain a patent for the first 
invention :—Held: as there nd aa to & 
bond fide difference of opinion between the parties, 
& the evidence was conflicting, no order ought to 
be made, even if such an order could be made on 
eee fa v. DADE (1894), 11 R. P. ©. 

Te 


SUB-SECT. 3.—EXAMINATION OF APPLICATION. 


See Patents & Designs Act, 1907 (c. 29), ss. 3 (1), 
(2), 6, 7 (1), 8 (1), 68; Patents & Designs Act, 
at 80), sched., & Patents Rules, 1920, rr. 

712. Power of comptroller to refer.) —- The 
question then arises, what are the powers of the 
Comptoller in such a case, & I should have thought 
that there was not much doubt upon the point, 
having regard to Patents, Designs & Trade Marks 
Act, 1883 (c. 57), 8. 5 (4), & s. 7 (1). Sect. & (4) 
provides that: ‘‘ A complete specification, whether 
left on application or subsequently, must 
particularly describe & ascertain the nature of 
the invention, & in what manner it is to be per- 
formed, & must be accompanied by drawings if 
required,” & that condition applies to the complete 
specification whether left originally or sub- 
sequently. There is then power in the Comp- 
troller to refer these applications to Examiners. 
Under sect. 6, every application is reported upon 
by an Examiner, in order to ascertain whether the 
condition of sect. 5 (4) has been fulfilled. In my 
judgment the report of the Examiner is not to 
fetter the judgment of the Comptroller but to 
assist him, & if upon the face of the specification 
the Comptroller saw apart from the report of the 
Examiner that the specification was insufficient, 
it would be in his power to require an amendment. 
On reference to sect. 7 (1) it will be observed that 
the provision is that: ‘‘ If the Examiner reports 
that the nature of the invention is not fairly 
‘‘ described,’’ the Comptroller may refuse to socen” 
the application or require that the application be 
amended before he proceeds. The amendment 
which is to be required is to be determined by the 
judicial act of the Comptroller, with an appeal to 
the law officer. Quite apart from any general 
practice, I should hold that it is not intended to 
relegate to the Examiner the function of deciding 
what the amendment is to be, though, undoubtedly, 
if the Examiner reports that there is a full & fair 
description, the application goes on (SiR RICHARD 
Wesster, A.-G.).—Re O©.’8 APPLICATION (1890), 
7R. P.C. 250. 

413. Object of reference—Assistance of comp- 
troller.]|—Re C.’s APPLICATION, No. 712, ante. 

714. —— Report on nature of invention.] — 
Re C.’s APPLICATION, No. 712, ante. 

715. ——— Conformity of complete specification 
to statutory requirements.|—Re C.’s APpplLica- 
TION, No. 712, ante. 

O. W. R. 97; 24 G% Le T. 322,— 


FALLER e 
Oo. L. R. 70; 4 
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716. Authority of examiner — To decide nature 
of amendment.|—Re C.’8s APPLICATION, No. 712, 
ante. 

717. ——— To report alleged invention no 
invention.]|—-Appct. lodged an application for a 
patent & a provisional & a complete specification, 
& the application was referred by the Comptroller- 
General of patents to an Examiner under Patents 
& Designs Act, 1907 (c. 29), s. 3. On the 
Examiner’s report that the application did not 
refer to a manner of new manufacture & was there- 
fore not within Patents & Designs Act, 1907 
(c. 29), s. 93, the Comptroller refused to accept 
the application. A rule nisi having been obtained 
for a mandamus to the Comptroller to hear the 
application according to law, on the ground that 
in refusing it for the reason that it did not refer 
to a manner of new manufacture he had exceeded 
his jurisdiction :—Held: the rule must be dis- 
charged, (1) because the examincr was entitled 
under Patents & Designs Act, 1907 (c. 29), s. 3 (2), 
to report that the alleged invention was not an 
invention at all, & (2) because the appropriate 
remedy was not by mandamus, but by appeal to 
the law officer.—I. v. COMPTROLLER-GENERAL OF 
PATENTS, Hae p. MuntTz (1922), 127 L. T. 547; 
_ a L. R. 652 ; 66 Sol. Jo. 558 ; 39 R. P. C. 335, 


Annotation :—As to (1) Refd. Re D. A. & K.’s Appln. (1925), 
43 R. P. C. 154. 


718. Report of examiner— Not binding on 
Comptroller.|—Re C.’8s APPLICATION, No. 712, ante. 

719. Investigation of previous specifications— 
What amounts to publication.|—On an applica- 
tion for a patent by P. & S. it was held by the 
Chief Examiner, acting for the Comptroller, that 
a specification which is open to public inspection 
under Patents Act, 1901 (c. 18), s. 1 (2), now 
re-enacted by Patents & Designs Act, 1907 (c. 29), 
s. 91 (3) (a), is ‘‘ published ’? within the meaning 
of sect. 7 of the Act, & that a specification of T. 
was so published. Appcts. appealed :—Held: 
the decision of the Chief Examiner was right.— 
Re Parsons & STONEY’S APPLICATION (1910), 27 
R. P. C. 491. 

Amendment by Comptroller.]— See Part VI., 
Sect. 7, post. 


SUB-SECT. 4.—HEARING BEFORE COMPTROLLER. 

See Patents & Designs Acts, 1907 (c. 29), ss. 7, 

ss ue i 1919 (c. 80), sched.; Patents Rules, 
,7T. 34. 


SUB-SECT. 5.—APPEAL FROM COMPTROLLER. 
A. In General. 

See Patents & Designs Act, 1907 (c. 29), ss. 3 (3), 
6 (4), 7 (5), 40, 77; Patents & Designs Act, 1919 
(c. 80), s. 17. 

720. Appeal to law officer—Attorney-General 
not a court.|—The A.-G. could not by sub-sect. 8 
[of Patents, Designs & Trade Marks Act, 1883 
(c. 57)] make a valid amendment if it made the 
specification substantially larger or substantially 
different from the invention claimed by the original 
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specification. ... Sub-sect. 9 [of Patents, 

ésign & Trade Marks Act, 1883 (c. 57)] had not 
the effect of making an amendment wrongly 
allowed conclusive; & if any one attempted to 
enforce the patent so amended, he could be met 
by saying that the amendment was a nullity & 
could not alter the original specification. The 
words in sub-sect. 9, for all purposes, had not the 
effect of altering the law as it stood before the Act. 
The A.-G. though acting judicially in the matter, 
was not a ct., & no prohibition would lie (LoRD 
EsHEer, M.R.).—E2 p. SIMON (1888), 4 T. L. R. 
754, C. A. 

721. -|—R. v. COMPTROLLER-GENERAL OF 
PaTENTs, Hx p. MuntTz, No. 717, ante. 

722. Admission of new evidence—Grounds of 
refusal—Acceptance of Comptroller’s decision by 
applicant.|—Re HAMPTON & FACER (1887), Griffin’s 
Patent Cases (1887), 13. 

7123. Opportunity of filing declarations 
before Comptroller.|—Re Pirr’s PATENT (1888), 5 
R. P. C. 343. 

724. Cross-examination — Refused where oppor- 
tunity of filing declarations before Comptroller.|]— 
Re Pirrr’s PATENT (1888), 5 R. P. C. 343. 


B. Costs. 

See Patents & Designs Act, 1907 (c. 29), s. 40. 

725. General rule.|] — Under ordinary circum- 
stances, where the parties are not successful in 
in appealing, I shall award costs against the un- 
successful party, but this is a case of a second 
disclaimer, & I have always held the opinion that 
second disclaimers are not to be encouraged if 
they can possibly be avoided, & therefore, as they 
must be narrowly watched, I shall make no order 
as to costs.—Re HADDAN’s PatTEnT (1885), 
Griffin’s Patent Cases (1887), 12 


Annotation :—Retd. Re Ashworth’s Patent (1886), Griffin’s 
Patent Cases (1887), 6. 


726. Power of law officer—Defined by statute.] 
—Re PIETSCHMANN’S PATENT, No. 1334, post. 

On amendment.|—See Part VI., Sect. 7, sub- 
sect. 2, H., post. 











Sect. 6.—ACCEPTANCE OF SPECIFICATION. 

See Patents & Designs Act, 1907 (c. 29), ss. 6 (5), 
7 (8), 9,10; Patent Rules, 1920, rr. 39-41. 

727. Injunction to restrain acceptance—‘‘ Law- 
ful ground of objection ’’—Secret processes.|— 
Rex Co. & REx RESEARCH CORPN. v. MUIRHEAD 
& CONTROLLER-GENERAL OF PATENTS (1926), 162 
L. T. Jo. 409. 


Sect. 7.—WITHDRAWAL OF APPLICATION. 
728. Joint application — Threat of inventor to 
abandon.|—-WooL, H1pDE & SKIN SYNDICATE, Lrp. 


v. RicHES (1902), 19 R. P. C. 127. 
ann :—Consd. Re A. & B.’s Appln. (1910), 28 R. P.-C. 
O04. 


729. ——— Effect of abandonment by inventor.] 
Peas A. & B.’s APPLICATION (1910), 28 R. P. C. 


ee tee ere Sn eres PU rst men rte i retin asiputaiapeemnanenmmnene, 
PART V. SECT. 5, SUB-SECT. 5.—A. 


m. Appeal to High Court.}—Ezx p. REID, R. v. PaTENTS Comrs. (1915), 20 C. L. R. 261.—AUS., 


J.—VOL. XXXVI. 
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Part V1.—Specifications. 


Sect. 1.—IN GENERAL. 
780. Object of specification—To inform public.] 
—LIARDET v. JOHNSON, No. 844, post. 











731. ——.] — R. v. ARKwriaut, No. 14, 
ante. 

782. ——.]—MorGAN v. SEAWARD, No. 
442, ante. 

733. ——.] —Hotmres v. LonponN & 


NORTH-WESTERN Ry. Co., No. 1049, post. 

784. «-|—YouNG & NEILSON v. ROSEN- 
THAL & Co., No. 460, ante. 

735. —— .|—A. specification, although in- 
artistically & in places inaccurately worded, held 
sufficiently to describe the patented invention so 
as to enable a reasonably well-informed artisan 
to make that which was patented. 

Where a patentee in his specification describes 
his invention as being for improvements on what 
he has previously patented, the ct. will not readily 
construe the specification as claiming what the 
patentee had previously patented. 

The meaning which I think, in my view of the 
patent law, has always been placed on the object 
& purpose of a specification is, that it is to enable, 
not any one, but a reasonably well-informed 
artisan dealing with a subject-matter with which 
he is familiar, to make the thing, so as to make it 
available for the public at the end of the protected 

eriod (LORD HALsBuRY, C.).—TUBES, LTD. v. 

RFECTA SEAMLESS STEEL TUBE Co., Lrp. 
(1902), 20 R. P. C. 77, W. L. 

73 -]—The patentee’s obligation is 
not to be omniscient ; the patentee’s obligation is 
to put the public in the possession of his invention, 
& if he does that bond fide in such a way that they 
know its advantages practically, & they can 
obtain those advantages practically, the fact that 
he has formed an crroneous view in theory of that 
which procures those advantages, or the state of 
things in which those advantages occur, does not, 
in my Opinion, militate against him. Jie docs not 
thereby deceive the Crown in such a sense as to 
militate against the validity of the grant (FLETCHER 
MOULTON, L.J.).—‘' Z”’ ExLectric Lamp MANU- 
FACTURING Co., LTD. v. MARPLES, LEACH & Co., 
Lp. (1910), 27 R. P. C. 737, CG. A. 

° Protection of patentee’s rights.]— 
MORGAN v. SEAWARD, No. 442, ante. 

738. —— -——.|]— YounGc & NEILSON v. 
ROSENTHAL & Co., No. 460, ante. 

739, ——- ——-.]—- Hommes »v. Lonpon & 
NORTH-WESTERN Ky. Co., No. 1049, post. 

740. Effect of partial invalidity.} — Kay v. 
MARSHALL, No. 354, ante. 

741, Effect of mistaken theory.]— Arkins & 
APPLEGARTH v. CASTNER-KELLNER ALKALI COoO., 
Lrp., No. 662, ante. 

742. Must not contain more than one invention.] 
——Re HEARSON’S PATENT (1885), Griffin’s Patent 
Cases (1884-1886), 266. 

a ———.]—-Re ROBINSON’s PATENT, No. 755, 
post. 

744, ———.]—- Re Z.’s APPLICATION (1910), 27 
lt. P. C. 285. 

745. Must not include irrelevant matter.]—Re 
FRANCIS’ APPLICATION, No. 1454, post. 




















Sect. 2.—TITLE, 
See Patents & Desi Act, 1907 (c. 2 , ‘ 
Patents Rules, 1920, rr. 13, 14, reaver 
746. Right of patentee to trame—In accordance 


with statutory rules.]|—The patentee is entitled to 
frame his title in his own way provided he does not 
infringe the rules of the statute, & I think, having 
regard to the narrow nature of the claims, the 
present title is sufficient. It must, of course, be 
distinctly understood that I express no opinion 
as to whcther if the specification comes to be 
litigated he can claim anything more than that 
which is covered by his title & claims, but he has 
lected to stand upon his title, & his claims being 
shus specific I think the title is sufficient (Sm 
RicHARD WEBSTER, A.-G.).—Re Brown (1887), 
Griffin’s Patent Cases (1887), 1. 

747. Vagueness & generality—Must not be too 
vague.]—-COCHRANE v. SMETHURST (1816), 2 Coop. 
temp. Cott. 57; 1 Stark. 205; Dav. Pat. Cas. 354 ; 
47 BK. R. 1048, L. C. 


Annotations -—Dbtd. Cook v. Poarce (1844), 8 Q. B. 1054. 

Refd. Platt v. Else (1853), 8 Exch. 364. 

748. Crown may object on grounds of 
—Before patent granted.|—Mere vagueness & 
generality in the title of a patent is an objection 
which may be taken on the part of the Crown 
before it grants the patent, but docs not: afford a 
ground for holding the patent void after it has 
been granted, in the absence of any evidence of 
fraud upon the Crown, or prejudice to the public. 
—COOKE v. PEARCE (1844), 138 L. J. Q. B. 1893 2 
J.. T. O. S. 371; 8 Jur. 499, Ex. Ch. 

Annotations :—Apld. Nickels v. Haslam (1844), 7 Man. & G. 

378. Consd. Penn v. Bibby (1866), 2 Ch. App. 127. 
Refd. Stead v. Williams (1844), 7 Man. & G. 818; 





ton v. Dale (1852), 7 Hxch. 888; Harwood v. G. N. Ry. 
(1860), 29 L. J. Q. B. 193. 
749. ——— Mere generality insufficient to vitiate 


patent—In absence of evidence of fraud—Or pre- 
judice to public.}—-CookE v. PEARCE, No. 748, ante. 

750. Must correctly describe invention.] — A 
brush differing from a common one in no other 
respect than in the circumstance that the hairs or 
bristles are purposely made of unequal lengths, is 
improperly described in a patent for a new inven- 
tion as a tapering brush.—l. v. METCALF (1817), 2 
Stark. 249; 1 Web. Pat. Cas. 141, n. 

Annotation :—Refd. Neilson v. Harford (1841), 1 Web. Pat. 

Cas. 295. 

751. Must not include previous discovery.|—-A 
patent was taken out ‘‘ for an improved method 
of making sailcloth without any starch whatever.”’ 
The improvement or discovery, if any, consisted in 
a new mode of texture, & not in the exclusion of 
starch, the advantage of excluding which had been 
discovered & made public before :—Held: the 
patent was void, as claiming, in addition to what 
the patentee had discovered, the discovery of some- 
thing already made public.—CaMPION v. BENYON 
(1821), 3 Brod. & Bing. 5; 6 Moore, C. P. 71; 129 
K. R. 1184. 

752. Must be consistent with specification.| — 
NEILSON v. HARFORD, No. 83, ante. 

758. .|—Re Brown, No. 746, ante. 

754. ——— What amounts to inconsistency—Not 
plural for singular.]—Pltf. obtained Ictters patent 
for ‘‘ improvements in the manufacture of plaited 
fabrics ’’: the specification described that which 
together amounted to but a single improvement 
in the mode of manufacture :—Held: this was not 
such an inconsistency between the title of the 
patent & the description in the specification as to 
invalidate the patent.— NICKELS v. HASLAM (1844), 
7 Man. & G. 378; 8 Scott, N. R.97; 138 L. J.C. P. 
146; 3L. T. O. S. 76; 8 Jur. 474; 135 H.R. 


158. 
Annotation :-—Refd. Beard v. Egerton (1846), 3 C. B. 97. 
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755. Amendment of title—-When more than one 
invention claimed.]—-If you intend to claim as a 
combination the whole of this apparatus as one 
telegraphic apparatus, then it might all be included 
in one specification, but if you are including for all 
purposes the invention of ‘‘ the appliance,” then 
it is something different, which cannot be protected 
by the same patent. I should allow this if the 
whole was limited to telegraphy, because that 
would make an improved telegraphic arrangement, 
&, although consisting of several parts, I should 
allow it to be included in one patent; but if you 
have two separate things like this, which can only 
be allowed together because they all go to make 
up one better kind of instrument or machine, then 
I should never allow the use of a part of that for a 
purpose independent of the main purpose of that 
machine. It is, therefore, a question for you 
whether it answers your purpose better to protect 
“the appliance ’’ for all purposes, or to protect 
improved telgraphic apparatus which consists in 
the employment of ‘the appliance’ therein. 
I will allow cither of those, but it is for you to say 
which will be the most to your advantage (IER- 
SCHELL, S.-G.). 

Appct. elected to take a patent for the gencral 
use of ‘“‘the appliance.’”’ The Solicitor-General 
allowed the title to be amended to ‘‘ improvements 
in the art of producing & utilising induced electrical 
currents,’ the description of the telegraphic 
apparatus being struck out from the provisional. 
—e JtOBINSON’S PATENT (1886), Griffin’s Patent 
Cases (1884-1886), 267. 

Amendment of specification.]|—See Part VI., 
Sect. 7, post. 


SECT. 3.—PROVISIONAL SPECIFICATION. 

See Patents & Designs Act, 1907 (c. 29), s. 2 (1). 

756. Distinguished from complete specification. | 
~——FOXWELL v. Bostock, No. 909, post. 

7157. .|— The functions of the provisional 
& complete specifications are defined by sect. 2 
of the Act of 1907 [Patents & Designs Act, 1907 
(c. 29)j. The complete specification must parti- 
cularly describe & ascertain the nature of the 
invention & the manner in which the same is to be 
performed. Less is demanded of the provisional 
specification, but it must describe the nature of 
the invention. The act by contrast with its 
requirements in regard to the complete spccifica- 
tion impliedly permits some generality & some 
uncertainty in the provisional specification (SIR 
LESLIE Scort, S.-G.).—Re BRUCE’s APPIICATION 
(1922), 39 R. P. C. 341. 

758. Function of provisional specification — 
Description of nature of invention.]|—Re NEWALL, 
ELLIOT & Guiass, No. 526, ante. 














759. ——.|— FOXWELL v. Bostock, No. 
909, post 

60. -|—PENN vu. BiBBy, No. 402, ante. 

761. .|—All that a patentee need do 








in his provisional specification is to describe his 
invcntion. He need not go on therein to describe 
any method of carrying out the invention, but, 
whether he do so or not, if a different or further 
mode of carrying out the invention is described in 
his complete specification, that will not invalidate 
the patent so long as such new method of carrying 
out is fairly within the invention as described in 
the provisional specification. 
-..dI1t is clear that improvements in the 
PART VI. SECT. 3. 
_n. Ambiguous description — Admis- 
sibility of evidence.}—If wu provisional 


specification is ambiguous in the sense 
that the language is apt to describe 
two different things, 
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arrangement of the mechanism, in the relative 

position & adaptation of the different parts, with 

a view of producing the same results, the substitu- 

tion of mechanical equivalents, & modifications 

& developments within the scope of the invention 

set out in the provisional specification, are allow- 

able, & cannot be successfully relied on for the 
purpose of invalidating a patent on the ground of 
nonconformity (LOPES, L.J.).—WOODWARD  v. 

Sansum & Co. (1887), 56 L. T. 347; 4%. P. C. 

166, C. A. 

Annotations :—Apld. Siddell v. Vickers (1888), 39 Ch. D. 
92. Consd. Gadd & Mason v. Manchester Corpn. (1892), 
67 L. T. 569; Pneumatic Tyre Co. v. Leicester Pheumatic 
Tyre & Automatic Valve Co. (1898), 15 R. PP. C._ 159. 
Apld. Ward v. Hill (1903), 20 It. P. C. 189. Consd. Te 
Geipel’s Patent (1904), 52 W. It. 339. Refd. Moseley v. 
Victoria Rubber Co. (1887), 57 J.. T. 142; Kelvin v. 
Whyte, Thomson (1907), 25 R. P. C. 177. 

762. -|—In an action as to the 
validity of a patent for improvements in the manu- 
facture of ornamental designs on waterproof 
fabrics & for infringement, pltf.’s patent was 
impeached on the ground of differences between 
the provisional & the complete specification, & 
that the alleged invention was not a pruper subject- 
matter for a patent; & also on the grounds of 
prior publication & prior user :—IHeld: (1) the 
object of the provisional specification was only 
to describe the nature of the invention pursuant 
to Patent Law (Amendment) Act, 1852 (c. 83), 
s. 8, that it was the creature of statute, & the 
object of its introduction was to enable the inventor 
to obtain protection for his invention for six 
months, during which time he might use & publish 
his invention without prejudice to any letters 
patent to be granted for the samc; & that its 
object was only to describe generally & fairly the 
nature of the invention, & not to enter into all the 
minute details of the complete specification. 

(2) If the patentee discovered in the interval 
between the filing of the provisional, & the com- 
plete specification, any improvement in the manner 
in which the invention was to be performed, he was 
not merely at liberty but was bound to give the 
public the benefit of his discovery.-—MOSELEY v. 
VICTORIA RUBBER Co. (1887), 57 L. T. 142. 
Annotations :—As to (1) Refd. Morgan v. Windover (1887), 

$T.L. R. 748; Otto v. Singer (1889),62 L T. 220. 

763. .} —It is since Patents, Designs 
& Trade Marks Act, 1883 (c. 57), no less than 
before, an essential condition of a good patent, 
that the provisional specification should describe 
the true nature of the invention, & that the 
invention there described should be the same as 
that claimed in the complete specification; & 
non-compliance with the condition is a ground for 
revocation of the patent. 

The patentee of an invention for tapping beer 
barrels, & preventing waste & leakage, described 
his invention in the provisional specification as a 
plug screwed into the barrel end with a valve, & 
spring, & guide to keep the valve in its place. In 
the complete specification he added a description 
of a gauze strainer to keep impurities from 
escaping into the tap. It was proved that the 
gauze strainer was the only thing really novel or 
useful in the invention :—Held: the provisional 
specification did not describe the true nature of 
the invention, & the patent was invalid. 
NUTTALL v. HARGREAVES, [1892] 1 Ch. 23; 61 
lL. J. Ch. 94; 65 L. T. 597; 40 W. R. 200; 86 
Sol. Jo. 60, C. A. 

Annotations :—Distd. Gadd & Mason v. Manchester Corpn, 

















admissible to show of which appct. 
was actually speaking.—DUNLOP v. 
COOPER (1908), 7 C. L. KR. 146.—AUS. 
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evidence is 
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Sect. 3.—Provisional specification. 
sects. 1 & 2, A. (a).] 
q ix am 
Cee eptabridee iloetric BO te “one " Soul 2 Gh. 80s 
Mandleberg v. Morley (1895), 64 I. J. Ch. 245. 
764. .|}—Re Bruce’s APPLICATION, 
No. 757, ante. 


Sect. 4: Sub- 








‘ Not description of method.] — Re 

NEWALL, ELLiorr & Guass, No. 526, ante. 

766. .}— WoopWaRD v. SaNsuM & 
Co., No. 761, ante. 

767. .]— PNEUMATIC TYRE Co. v. 
East LONDON RUBBER Co., No. 930, post. 

768. Not complete description.|—STONER 
v. ToDD, No. 645, ante. 

769. .}—Pltf. was the patentee of an 
invention for centering the recording index of a 
ship’s telegraph. Defts. had devised a preciscly 
similar arrangement. They put forward a number 
of alleged anticipations to show that part of pltf.’s 
was old, which was admitted, & had been used for 
analogous purposes, & that what was new was 
merely an obvious & necessary arrangement to 
enable the old part to work under new conditions. 
Some of the claims were alleged to be too wide, 
& to cover what was already well known. Three 
of the claims applied to a double sounding gong 
mechanism, which sounded almost on completion 
of the order; it was alleged that this device was 
not disclosed in the provisional specification. 
Objection was taken that the invention was not 
subject-matter, but in their particulars defts. only 
alluded expressly to the indicating device. The 
judge did not allow them to set up want of subject- 
matter in relation to the gong mechanism on the 
ground that their particulars were misleading, & 
they declined to avail themselves of the oppor- 
tunity of amendment on certain terms :—Held : 
the invention was not anticipated ; it was suffi- 
ciently disclosed in the provisional specification ; 
& defts. had infringed.—CHADBURN v. MECHAN & 
Sons (1895), 12 R. P. C. 120. 

770. Not to make claim.] — It is not the 
function of a provisional spccification to claim 
anything. The claim is in point of fact a dis- 
claimer ; it shows what parts, & what parts only, 
of the whole invention you mean to protect by 
your patent. Here pltf. does not attempt to claim 
by his complete specification any new invention 
entirely separate & apart from that which was 
described in the provisional specification ; but 
having described the mode of opening the lamp 
& barrel, it occurs to him that it would be an im- 
provement upon that particular form of lamp to 
which this improvement is specially adapted, to 
have a rim within the barrel into which he could 
slide these washers. Now, is that an invention so 
completely apart from the invention described in 
the provisional specification that it makes the 
complete specification bad because it is a part of 
the claim in the complete specification? In my 
opinion it most clearly is not (Kay, J.).—LUCAS 
v. MILLER (1885), Griffin’s Patent Cases (1884~ 
1886), 156; 2 R. P. C. 155. 

«innotations :—Distd. Horrocks v. Stubbs (1886), 3 R. PB. C. 
221. Refd. Osmonds v. Balmoral Cycle Co. (1898), 15 
Li. P. C. 505. 

771. —— Not advantages of invention.] — 
PNEUMATIC TyRE Co. v. Hast LONDON RUBBER 
Co., No. 930, post. 

7172. Effect of lodging provisional specification 
—Six months’ protection—Without prejudice to 
issue of patent—To second applicant.|—Leaving 
a provisional specification & obtaining provisional 
protection does not prevent a second appct. from 
leaving a provisional specification of a similar 
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invention, & obtaining valid letters patent for the 
invention before six months have elapsed from the 
time when the first provisional specification was 
left ; & in such a case, letters patent will not be 
granted to first appct. for any part of his invention 
which is covered by the letters patent already 
obtained by second appct.—Ha p. BaTes & 
REDGATE (1869), 4 Ch. App. 577; 38 L. J. Ch. 
501; 21 L. T. 410; 17 W. R. 900, L. C. 

Annotations :—Consd. Ex p. Manceaux (1870), 6 Ch. App. 

272. Distd. Ex yp. Scott & Young (1871), 6 Ch. App. 274. 

Folld. Kx p. Bailey (1872), 8 Ch. App. 60. Expld. Hr np. 

Henry (1872), &8 Ch. App. 167. Consd. Lee v. Walker 

(1872), L. R.7 C. P. 1215 Saxby ». Hennett (1873), 28 

I. T. 639. Dbtd.& Distd. fe Dering’s Patent (1879), 13 

Ch. D. 393. Expld. Kurtz ». Spence (1887), 58 L. T, 438. 

7173, ——- —-——- ——— ———.] — The Crown will 
in some cases, after granting one patent, grant 
a second patent for a similar invention. 

D. & KR. independently applied on Apr. 29, 
1879, for letters patent for inventions, which were, 
for the purpose of the decision, taken to be similar. 
R.’s letters patent were sealed on July 25, 1879, 
& on Aug. 5, 1879, he entered an opposition to the 
sealing of D.’s letters patent. ‘There was no sug- 
gestion of fraud :—Held: D.’s letters patent ought 
to be sealed & be dated as of the day of applica- 
tion, which was also the date of R.’s letters patent. 

Two appcts. apply in perfectly good faith upon 
the same day for patents for what I may call 
cognate inventions, made respectively by each 
appct. without any knowledge of what the other 
was doing or had done. I will assume nuw that 
to a greater or less extent those inventions are 
identical. Before the six months are out one of 
appcts. succeeds in getting his letters patent 
sealed. Now, what is the position of the Crown ? 
& what should the Crown do in such a case ? 
Primé facie the Crown ought to seal both patents. 
The contract with each of them on provisional 
protection was that he should have six months’ 
protection. Now, if it is true that both have 
acted in good faith, what right have I to confiscate 
the invention of one because it happens to be 
identical with the invention of the other ? (LORD 
CAIRNS, C.).-—Re DERING’S PATENT (1879), 13 
Ch. D. 393; 42 L. T. 684; 28 W. R. 710, C. A. 
Annotation :—Consd. Kurtz v. Spence (1887), 58 L. T. 438. 


774, ~--—- -\—MOoSELEY v. VICTORIA 
RUBBER Co., No. 762, ante. 

775. Protection until filing of complete 
specification.|—-SToONER v. Topp, No. 645, ante. 

776. On what grounds’§  impeachable — Not 
generality.|—It appears to me that the objections 
on the provisional are wholly out of place as to the 
question of invalidating the patent, except from 
one very particular & narrow point of view. If 
you really think you have a case in which you can 
establish that the patentee has done a very dis- 
honest thing, taken out his patent before he has 
completed his invention, & therefore was not the 
inventor at the time he got his patent, it may be 
of use to you to help you when you have other 
evidence tending that way; it may be of use to 
you to eke that out, by showing that his provisional 
mentions nothing at all about it, &, therefore, you 
might say there is an additional probability that 
he knew nothing at all about it. But here I have 
the patentee produced; he has been cross- 
examined ; he'has fixed it as to the date, & he has 
sworn positively that he had completed his work- 
ing model before he had applied for his patent. 
The fact that the provisional does not say enough 
is a matter for the law officer to consider when it 
is laid before him, but there is nothing in the Act 
of Parliament which says that the patent is invalid 
because the provisional is insufficient. It does 
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say, that if the complete be sufficient the patent | 


is valid, &, therefore, I have nothing to do with the 
provisional beyond bearing it in mind as a piece of 
evidence that can be produced to a very useful 
purpose upon the question I have adverted to, 
whether or not the invention has been made 
(Woop, V.-C.).—Curtis v. PLatr (1863), 3 Ch. D. 
135, n.; 8 L. T. 657; Griffin’s Patent Cases 
(1887), 53: Goodeve’s Patent Cases, 144; affd. 
es 11 L. T. 245; (1866), L. R. 1 LU. L. 337, 


Annotations :—Consd. Siddell v. Vickers (1888), 39 Ch. D. 
92. Refd. Foxwell ». Bostock (1864), 10 L. 'T. 144; Adie 
v. Clarke (1876), 3 Ch, D. 134; Badische Anilin und Soda 
Fabrik vt. Levinstein (1883), 24 Ch. D. 156; Proctor v. 
Bennis (1887), 36 Ch. LD. 740; Gosnell v. Bishop (1888), 
5 R. P. C. 151; Thomson v. Moore (1889), 6 RK. P. C. 426 3 
Ticket Punch & Register Co. v. Colley’s Patents (1895), 

11 T. L. R. 262; Akt. Separator v. Dairy Outfit Co. 

(1898), 15 R. P. C. 3275 British United Shoe Machinery 

Co. v. Thoinpson (1904), 22 R. P. C. 177; Van Berkel v. 

Booth (1906), 23 2. P.C..573; Harrison Patents Co. v. 

Nicholson (1908), 25 R. P. C. 393. Mentd. Murray v. 

Clayton (1873), 21 W. R. 498 ; Miller v. Clyde Bridge Steel 

Co. (1892), 9 R. VP. C. 470. 

177. ——-.]— PENN v. Brissy, No. 402, anie. 

778. When inspection granted—-Not to patentees 
of similar invention.|—(1) An application under 
16 & 17 Vict. c. 115, 8. 2, for the inspection of the 
provisional specification of certain letters patent, 
on the ground that the subject-matter was the 
same as that for which appct. had obtained a 
patent, refused. 

(2) Letters patent sealed in a case where the 
evidence showed great similarity between the 
alleged invention & one for which a patent was 
already in force.---Re TOLSON’S PATENT (1856), 6 
De G. M. & G. 422; 27 L. T. O. 8. 943 4 W. R. 
518; 43 E. R. 1297, L. C. 

Annotations :—As to (1) Refd. Ie Spence’s Patent. (1859), 


32 lL. T. O. S. 326. Generally, Refd. Murray v. Clayton 
(1873), 21 W. R. 498. 


779. Production in subsequent action for in- 
fringement—Jurisdiction of court to order.|—An 
action for infringement of a patent having been 
brought, defts. set up (inter alia) the defence of 
prior user. On deft. being called & cross-examined, 
pitfs.’ counsel called an official from the Patent 
Office to produce the provisional specification of 
an invention, in respect of which said deft. had 
applied for letters patent, but had subsequently 
abandoned the application. Deft. questioned the 
jurisdiction of the ct. to allow production :— 
Held: notwithstanding Patent, Designs & Trade 
Marks (Amendment) Act, 1885 (ce. 63), s. 4, the 
ct. could allow production of, & reference to, such 
provisional specification for the purposes of the 
administration of justice.—PNEUMATIC TYRE Co., 
Lrp. v. Enaiisn Crcii & Tyrr Co. (1897), 14 
R. P. C. 851. 

Necessity for conformity with complete specifica- 
tion.|—See Part VI., Sect. 3, sub-sect. 2, D., post. 

Duty to disclose subsequent discoveries.|——Sce 
Part VI., Sect. 4, sub-sect. 2, C. (b) & D. (b), post. 





Srcr. 4.—COMPLETE SPECIFICATION. 
SuB-SECT. 1.—IN GENERAI,.. 
See Patents & Designs Act, 1907 (c. 29), ss. 1 


"780. Function of complete specification — To 
describe nature of invention particularly—Dis- 


PART VI. SECT. 4, SUB-SECT. 2.— 
A. (a). 


784 i. Must not be misleading.] — 
Under the local Patent Act the same 
particularity as to specification is not 
required as that called for under the 


English Acts; 


MURRAY (1879), 
NFLD. 


errors of defect or 
excess, unless made to mislead, will 
not void the patent.—HaRVEY v. 

6 Nfid. L. R. 183.— 


o. Intention to claim general principle 
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tinguished from provisional specification.|—Fox- 
WELL v. Bostock, No. 909, post. 

781. Effect of lodging complete specification— 
Six months’ protection— Without prejudice to rights 
of previous applicant.]|—(1) It is the duty of the 
law officer to hear & determine which of two rival 
appcts. for patents is entitled to a patent, & the 
question ought not to be remitted to the Lord 
Chancellor by directing warrants for both patents. 

(2) An appct. for a patent does not, by lodging 
a complete specification & obtaining protection, 
acquire the rights of a patentee so as, during the 
six months’ protection, to prevent any other 
person who had previously applied for a patent for 
a similar invention from obtaining a patent. 

(3) It is no objection to the grant of a patent 
that another person has been making experiments 
& working towards a similar invention.—Ez pp. 
HENRY (1872), 8 Ch. App. 167; sub nom. Re 
IIeNRY’s APPLICATION, J2e FARQUHARSON’S APPLI- 
CATION, 42 L. J. Ch. 363; 21 W. R. 233, LL. C. 


Annotation :-—Gencrally, Refd. Saxby v. Hennett (1873), 
28 L. T. 639. 


782. Who must sign—Signature of all applicants 
not necessary.|—The Comptroller-General refused 
to accept the complete specification because it had 
not been signed by both appcts. On appeal, the 
decision of Comptroller-General was reversed.—-~ 
Re GRENFELL & McEvoy’s PATENT (1889), 7 
R. P. C. 151. 

Saad :~-Distd. Jee A. & B.’s Appin. (1910), 28 R.V. C. 
od. 


SUB-SECT. 2.—ESSENTIALS. 
A. Certainty of Description. 
(a) In General. 
783. Must not contain more than requisite.|— 

R. v. ARKWRIGHT, No. 14, ante. : 
784. Must not be misleading.] —A patent is 

void, if the specification be ambiguous, or give 

directions which tend to mislead the public. 

TURNER v. WINTER (1787), Dav. Pat. Cas. 145; 

1 Web. Pat. Cas. 77; 1 Term Rep. 602; 99 EH. R. 

1274. 

Annotations :—Consd. Hill v. Thompson (1818), 8 Taunt. 
375: Derosne v. Kairie (1835), 2 Cr. M. & R. 476; Bick - 
ford v. Skewes (1841), 1 Q. B. 938. Apld. He Alsop’s 
Patent (1907), 24 R. P. C. 733. Refd. Boulton v. Bull 
(1795), 2 Hy. Bl. 463; Crompton »v. Ibbotson (1828), 
Dan. & LI. 33; Lewis v. Marling (1829), 10 B. & C. 22; 


Neilson +. Harford (1841), 8 M. & Ww. 806; Brown wv. 
Annandale (1842), 8 Cl. & Fin. 437; Walton v. Bateman 


1842), 1 Web. Pat. Cas. 613; Wegmann v. Corcoran 

(187% 13 Ch. D. 65; Hatmaker v. Nathan (1917), 35 

i. 1. 

785. —-—.1—-- MoRGAN v. SEAWARD, No. 442, 
ante. 

786. —-—.]—IIUDDART v. GrimsHAW, No. 872, 
post. 

787. ——— Erroneous theory.|—‘‘ Z’’ ELEctRIC 


LAMP MANUFACTURING Co., Lrp. v. MARPLES, 
LEACH & Co., LTp., No. 736, ante. 








788. .j}— KNIGHT v. ARGYLLS, Lrp., No. 
1068, post. 
789. Result claimed not produced.] — A 


patent was granted for ‘‘ improvements in drying 
& preserving milk & milk like products.’’ In 
the specification one of the claims was for a process 
of drying milk consisting in delivering it in limited 
quantity upon a surface heated above 212 degrees 
Fahrenheit but not above 270; so that it boiled 


—Must not be too general.|—Specifica- 
tions containing in general terms a 
claim for the use of certain things 
already known & used for the same 
general purpose as that intended by tho 
inventor are bad if the claim is so 
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Sect. 4.—Complete specification: Sub-sect. 2, A. (a) 
& (b).] 


violently & in them exposing it in a thin layer or 
film upon a surface similarly heated until it was 
reduced to a solid but moist condition & it was 
stated that by drying milk rapidly by the employ- 
ment of a high temperature as described the solids 
of milk were obtained in a dry but otherwise 
unaltered condition. In the first of two con- 
solidated actions for infringement of the patent, 
pltf. alleged infringement in respect of the dry 
product of whole milk & in the second action 
infringement in respect of the product of separated 
milk. Defts. denied infringement & alleged that 
the patent was invalid for want of novelty & sub- 
ject-matter & because the specification gave no 
sufficient directions to enable a product having the 
described properties to be obtained. At the trial 
it was held that the fat & casein in the milk were 
not by the patentee’s process obtained in a dry 
but otherwise unaltered condition & that the 
patent was invalid by reason of a material repre- 
sentation as to the utility & result of the inven- 
tion, contained in the specification, being in- 
accurate, & the result claimed & described not 
being produced. A certificate as to the specifica- 
tions alleged to be anticipations was not given :— 
Held: the process described in the specification 
of the patent sued on did not produce the results 
which the patentee said that it did & the patent 
was invalid.—HATMAKER v. NATHAN (JOSEPH) & 
Co., Lrn. (1919), 36 KR. P. C. 231, H. 1. 

790. Must not be ambiguous.!—- TURNER 1. 
WINTER, No. 784, ante. 








791. -|—Li1 v. THOMPSON, No. 25, ante. 

792. ——.|—R. v. WHEELER, No. 149, anie. 

793. ——.|—GALLOWAY v. BLEADEN, No. 54], 
ante. 

794. ——.|—BEaAnp v. EGERTON, No. 1107, post. 


795. ——-.|——-One observation refers to the 
extremely ambiguous & difficult character of the 
specification. The statute requires it to be a 
distinct statement of what is the invention. 
In construing a specification one has to remember 
that it is a document not only assuring a monopoly 
to the patentee, which but for the statute would 
be contrary to the common law, but so prohibiting 
any one, other than the patentee, doing what 
he would be free to do, but for the right which is 
granted, subject to the condition, among other 
things, that the patentee states distinctly what his 
invention is. If he designedly makes it ambiguous, 
in my judgment the patent would undoubtedly 
be bad on that ground; but even if negligently 
or unskilfully he fails to make distinct what his 
invention is, I am of opinion that the condition is 
not fulfilled & the consequence would be that the 
patent would be bad (LORD HALSBURY).—BRITISH 
ORE CONCENTRATION SYNDICATE, Lrp. v. MIN- 
oe SEPARATION, Lrp. (1909), 27 R. P. ©. 33, 

e de 

n ton :— 2 “ee CO : 
A'fon Co. (1908), Ltd, T1S09] LCae rade OTe Concentra 

796. .|—NATURAL COLOUR KINEMATOGRAPH 
Co., Lip. v. BloscHEMES, Lrp., No. 996, post. 

797. Intention to claim general principle—Must 
be reasonably clear.|—AckRoyp & Burst, Lp. v. 
THomas & WiiiiaMs, No. 1000, post. 
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PATENTS AND INVENTIONS. 


798. Effect of ambiguity—- Whole patent 
void.]—-I think it is my duty to state explicitly 
that those who file & secure specifications must 
take the risk of having the whole thing declared 
void for ambiguity (LoRD LOREBURN, C.).— 
LINOTYPE & MACHINERY, LTn. v. Hopkins (1910), 
27 R. P. C. 1093 sub nom. HOPKINS v. LINOTYPE 
& MACHINERY, Ltp., 101 lL. T. 898; 26 T. L. RR. 
229, H. L. 


(b) Degree of Certainty Required. 

799. General principle.]—-This question of vague- 
ness as against a specification is often, of course, 
a serious question. But the principle of the 
matter can be expressed thus :—A patentee must 
not use language so vague as to enable him to 
secure a monopoly for more than his real inven- 
tion, & so to invade the rights of free rivals. But, 
on the other hand, it is permissible to state the real 
invention in language of such generality as is 
essential to preserve it & to prevent those rivals 
from invading the rights of the patentee (LORD 
SHAW).---WATSON, LAIDLAW «& Co., LYb. v. PoTtT, 
a & WILLIAMSON (191)), 288 Rh. P. C. 565, 
Annotation :—Distd. British Thomson-Houston Co. v. 

Corona Lamp Works (1920), 37 R. P. C. 67. 

800. As to materials.|—A patent was granted 
for a machine to sharpen knives & scissors, «&, 
in the specification, this was directed to be done, 
oy passing their edges backward & forwara in an 
angle formed by the intersection of two circular 
files; & in the specification it was also stated that 
other materials might be used according to the 
delicacy of the edge. It was proved that, for 
scissors, there ought to be one circular file, & a 
smooth surface, but that two Turkcy stones might 
also succeed :—Held: the specification was bad, 
as it neither directed the machines for scissors to 
be made with Turkey stones nor to be made with 
one circular file & a smooth surface.—-I‘ELTON v. 
GREAVES (1629), 3 C. & P. 611, N. VP. 

8 Some only effective.|—BICKFORD v. 
SKEWES, No. 868, post. 

-|—In a patent for a process or 
method of combining various matcrials so as to 
form stuccoes, plasters & cements, & for the manu- 
facture of artificial stones, marbles, etc., used in 
buildings, the specification, after stating the inven- 
tion to consist in producing certain hard cements of 
the combination of the power of gypsum, powder of 
limestone & chalk, with other materials, such 
combinations being, subsequent to their mixing, 
submitted to heat, described the method or process 
of making a cement from gypsum to consist in 
mixing with powdered gypsum strong alkali, for 
instance, best American pearlash, dissolved in a 
certain proportion of water, this solution to be 
neutralised with acid, sulphuric acid bcing the 
best ; the mass to be kept in agitation, & the acid 
to be added gradually till the effervescence should 
cease ; & then a certain proportion of water to be 
added, if other alkali were used, the quantity to be 
varied in proportion to its strength; & the 
mixture having been brought to a proper con- 
sistence by the further addition of powdered 
gypsum, to be dried in moulds, & finally sub- 
jected to a furnace capable of producing a red 








oe ree 





genera) in its language as to cover 

any such other combinations of recog- 

nised methods of giving effect to a 

b lapesiia Loma principle. TAYLOR v. 
N IRONWORKS Co., LTp. 

23.N. Z. L. R. 5.—N.Z. ee 


p. Must not be uncertain.]}—TAayYLor 


v, BRANDON MANUFACTURING Co, 


(1894), 21 A. R. 361.—CAN. 
PART VI. Peer 4, SUB-SECT. 2.— 


799 i. General _Msley ah RER de- 
scription in the specification of an 
article patented must be sufficient not 
only to allow a skilled workman to 
construct it, but to show the public 


what they cannot use without infringing 

the D Sah iad v. MIDDLETON 
1863), 1 Macph. ae of Sess.) 718; 
5 Sc. Jur. 542.—SCOT. 


q. As to method—Dificult 


of use 
not }--DUDGEON », 
ie 


described. HOMSON 
73), 11 Macph. (Ct. of Sess.) 863; 
Se. Jur. 528.—SOCOT. 


Part VI.—SPECIFICATIONS. 


heat. The description of the mode of making 
the cement differed little from that of the pre- 
ceding process. The specification, after pro- 
ceeding to state the mode of using the cement so 
made, stated in conclusion that other acids & 
alkalies besides those before mentioned would 
answer the purposes of the invention, though not 
so well; & that the inventor claimed the method 
or process thereinbefore described :—Held: the 
specification was bad ; for that either the inventor 
claimed all acids & alkalies or those only which 
would answer the purpose ; in the former of which 
cases, aS some acids & alkalies would not answer 
the purposes of the invention, the specification 
was therefore bad; & in the latter case it was 
bad for not specifying those acids & alkalies 
which would be found to succeed.—STEVENS v. 
KEATING (1848), 2 Exch. 772; 19 L. J. Ex. 57; 
154 BE. R. 702. 

Annotations :—Refd. Unwin v. Heath (1855), 5 H. Ju. Cas. 

605; Young v. Fernic (1864), 4 New Rep. 218. 

803. .|—G. took out a patent for 
improvements in belts or bands for driving 
machinery. The claim in the specification was 
for constructing belts or bands for driving 
machinery, of cotton canvas or duck woven hard 
& stitched, & saturated & soaked with oil, such as 
linseed oil or any combination thereof, as herein 
described or set forth, or any modification thereof. 
G. brought an action against K. & J. & HR. & Co., 
alleging that R. & Oo.’s belts were an infringement 
of his patent, & claiming the usual relief. It 
was proved at the trial that there were ten numbers 
of hard woven canvas & that belts for the purposes 
mentioned in the specification could not be made 
out of all of such numbers, but only out of some of 
them. The judge dismissed the action with costs 
so far as it related to the infringements of patent, 
holding the patent bad because the specification 
did not adequately describe the invention :— 
Heid: the appeal must be dismissed with costs, 
on the ground that the specification was bad as 
not describing the real invention, which was not 
the manufacture of driving belts for the purposes 
specified of any kind of hard woven canvas, but 
only of a particular kind, & although this defect 
might have been cured by showing that a work- 
man of ordinary skill would never have tricd any 
other kind, there was no evidence of this before 
the ct.—GaANbDY v. REDDAWAY (1883), Griffin’s 
Patent Cases (1884-1886), 101; 2R. P. C. 49, C. A. 


804. ——.]— In 1906 a patent was 
granted for ‘‘ improvements in & relating to kine- 
matograph apparatus for the producvion of 
coloured pictures.’’ One of the claims was as 
follows: ‘‘in connection with kinematograph 
apparatus, the employment of a succession of but 
two colour records, the records of one colour 
sensation alternating with those of the other colour 
sensation, so that the observer’s persistence of 
vision causes him to apparently see superimposi- 
tion, or blending, of the colours received from 
series of two colour records.’’ On a petition for 
revocation of the patent, it was alleged by peti- 
tioners that (inter alia) the patent was invalid for 
insufficiency of description in that the specification 
did not point out which particular reds or greens 
were to be used :—Held: if, upon the true con- 
struction of the specification, the patentee stated 
that any red & any green screens might be used, 
the patent was invalid, because there were many 
reds & greens that would fail, or if he stated that 
any red or green that would answer the purpose 
might be used, the patent was invalid for insuffi- 
ciency ; he stated that, by means of the patented 
process, blue, or approximately blue, could be 
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reproduced ; that colour could not be reproduced ; 

& the patent was therefore invalid.—_NATURAL 

CoLOUR KINEMATOGRAPH Co., Lip. v. BIOSCHEMES, 

Lrp. (1915), 31 T. L. R. 324; 32 R. P. C. 256, 

H. f..; affg. S. C. sub nom. Re SmitH’s PAtTenr 

(1914), 31 R. P. C. 287, C. A. 

Annotations :—Retd. British Thomson-Houston Co. v. 
Duram (1917), 34 R. P. C. 117; British Thomson- 
Houston Co. v. Corona Lamp Works (1920), 37 R. P. C. 
277; British Thomson-Houston Co. v. Charlesworth, 
Peobles (1923), 40 R. P. C. 426, 

805. As to method.]—JoNngEs v. RIPLEY (183+), 
1 Carp. Pat. Cas. 611. 

806. .|] — PARKIN v. HARRISON (1840), 2 
Carp. Pat. Cas. 677. 

807. ——— Two processes described-— One in- 
effective.|—R. v. CuTiLer (1849), 14 Q. B. 372, n.; 
Macr. 137; 3 Car. & Kir. 215; 12 L. T. O. S. 
618; 117K. R. 147. 

Annotations :—Refd. Booth v. Kennard (1856), 5 W. R. 85; 
Brook v. Aston (1857), 27 L. J. Q. B. 145. 


808. —— -]—Where a_ specification 
describes two processes for effecting the end 
proposed, which are both claimed as part of the 
invention, & one of such processes is effective & the 
other ineffective, if the inefficiency of the second 
process cannot be discovered from the specifica- 
tion itself, it will vitiate the patent. 

The rules governing the construction of specifica- 
tions are the ordinary rules for the interpretation 
of written instruments; but, unless a specifica- 
tion particularly describe the nature of a patentee’s 
invention, & in what manner the same is to be 
performed, in such a manner as to be intelligible 
to a workman of ordinary knowledge, the grant 
of the letters patent is void. 

If a specification alleges that a particular pro- 
cess, which may be slow, troublesome, & expensive, 
is effective, & the statement is untrue, the vice is 
not removed by the fact that the same specifica- 
tion also describes another process which is 
efficient & which is stated to be speedy, certain, & 
economical. When it is stated that an error in a 
specification which any workman of ordinary skill 
& experience would perceive & correct, will not 
vitiate a patent, it must be understood of errors 
which appear on the face of the specification, or 
the drawings it refers to; or which would be at 
once discovered & corrected in following out the 
instructions given for any process or manufacture ; 
& the reason is, because such errors cannot possibly 
mislead. But the proposition is not a correct 
statement of the law, if applied to errors which are 
discoverable only by experiment & further inquiry. 
. . . The specification must be so expressed as to 
be perfectly intelligible to a workman of ordinary 
knowledge, & it must follow that if there be any 
obscurity or ambiguity in the specification which 
is likely to mislead, this defect ought not to be 
helped by any refined or secondary interpretation 
of the language (LORD WEsTBURY, C.).--SIMPSON 
v. HOLLIDAY (1865), 5 New Rep. 340; 12 L. T. 
99; 13 W. R. 577, L. C.3; subsequent proceedings 
(1866), L. R. 1 H. L. 315, H. L. 

Annotations :—Folld. United_ Horse Nail Co. v. Stewart 
(1885), 2 R. P. ©. 122. Refd. Edison & Swan United 
Electric Light Co. v. Holland (1888), 4 T. L. R. 6863 
Gold Ore Treatment Co. of Western Australia v. Golden 


Horseshoe Estates Co., Golden Horseshoe Estates Co. v, 
oe Coe Co. of Western Australia (1919), 36 














809. ———- Use of known materials in new pro- 
portions —- Proportions not limited.) — Parent 
Type FounDING Co. v. RICHARD, No. 1134, post. 

810. ——— Erroneous implication.|——-VIDAL DYEs 
SYNDICATE, LTD. v. LEVINSTHIN, Ltp., Same 
v. REED Ho.Liipay & Sons, No. 888, post. | 

811. As to nature of claim.]—The specification 
of a patent for improved arrangements for raising 
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Sect. A aad specification: Sub-sect. 2, A. (b), 
. (a).] 


ships’ anchors, claimed as the invention of the 
patentee, a cable holder, which it described thus : 
The scolloped shell in which the iron chain cable 
appears in the drawing is upon a new plan, to 
hold, without slipping, a chain cable of any size, 
as shown by the opening form of the scollops at 
the top & bottom of figure 2. It also claimed as 
the invention of the patentee, the new form of a 
scolloped shell, in conjunction with the arrange- 
ments hercinbefore described. <A drawing attached 
to the specification showed that the inner sides of 
the cable holder & the scollops were not to be 
parallel, but should converge towards the centre 
of the cableholder. In an action for an infringe- 
ment of the patent, it was proved that the specifi- 
cation & drawings would enable a competent 
workman to make a cableholder which would hold 
chains of different sizes :—Held: the specification 
did not sufficiently describe the nature of the 
invention; it was at least ambiguous whether it 
was an invention of a cableholder to hold a chain 
& carry one size, or to hold cables of different 
sizes, & was therefore bad.—LIASTINGS v. BROWN 
(1858), 1 FE. & B, 450; 22 L. J. Q. B. 161; 17 
Jur. 647; 113 E. R. 505. 

Annotation :—Refd. Poupard v. Fardcll (1869), 18 W. KR. 127. 


812. Whether for combination or specific 
parts.|—ROWCLIFFE v. Morris, No. 967, post. 

813. .]}—The ct. revoked a patent for an 
improvement in golf balls on the ground that the 
specification was so vague that it was impossible 
to say what invention was claimed & that even if 
the claim was sufficient the patent had been 
anticipated.—_GAMAGE (A. W.) Lip. v. SPALDING 
(A. G.) & Broruers (1915), 31 T.. L. R. 178. 

814. As to essence of invention.|—The owners 
of a patent for new or improved manufacture of 
covered whalebone having threatened customers 
of K., the latter brought an action to restrain the 
threats. Defts. having justificd the threats under 
the patent, pltfs. denied infringement & alleged 
the invalidity of the patent on the ground (inter 
alia) of want of subject-matter. The specification 
claimed the manufacture of the new material, 
strips of natural whalebone covered or braided 
with threads of fibrous matcrials applied sub- 
stantially in the manner & by the means herein- 
before described with reference to & shown in the 
drawings. Braiding machines were old at the 
date of the patent. Defts. contended that the 
invention was the application of a particular type 
of a known machine in a particular way to produce 
an article that was new. It was held at the trial 
that the claim was for a process & not for a product, 
& that the claim was for something old, & that the 
patent was invalid for want of subject-matter :— 
Held: the claim was for a process of manufacture 
by which a better article was produced; the 
essence of invention, upon the evidence, was the 
use of such a form of braiding machine as required 
@ specific number of heads & spindles for each 
particular case—that is to say, whether two or 
more whalebones were used; the patentee had 
failed to indicate the essence of his invention, & 
on this ground the patent was invalid.—Kopp v. 
er wae BROTHERS (1902), 20 R. P. C. 154, 








PART VI. SECT. 4, SUB-SECT. 2.— 
B. (a). 


818 i. What must be described—Nature 
of invention.|}-——FREK WHEEL Co., LTD. 
®. INGLIS BROTHERS (1903), 23 N. Z. 
L. R. 309.——N.Z. 


r. Distinction between parts old & 
new.+—PATENT COMPOSITION PAVE- 
MENT Co. v. RICHMOND CORPN. (1875), 
1V.L. R. (Kq.) 50.—AUS. 


t. —— Combination of several parts.) 


-PATENTS AND INVENTIONS. 


B. Sufficiency of Description. 
(a) In General. 


815. Duty of court to consider sufficiency — 
Though insufficiency not  pleaded.|—The real 
question which I have to determine & on which 
the validity or invalidity of this patent depends 
is whether there is a sufficient subject-matter in 
the patent, & that question resolves itself into 
another, namely, whether the patentee has, having 
regard to the state of the art to which the specifica- 
tion refers, described & claimed some specific 
improvement in the subject-matter of that which 
he has to deal. I... bear carefully in mind the 
fact that insufficiency of the specification is not 
pleaded, but in my opinion, the absence of that 
plea does not affect the proposition which I have 
just stated (WARRINGTON, J.).—Re TAYLOR’S 
PATENT (1915), 32 R. P. C. 98. 

816. What must be described — Principle.] — 
The specification should distinctly state the 
principle as well as the mode of bringing it into 
operation. If the principle claimed be not clearly 
stated, but is only to be made out by construction, 
by comparing the several clauses of the specifica- 
tion, an injunction will not be granted.—BRIDSON 
v. MSALPINE (1844), 3 L. T. O. S. 1583; subsequent 
proceedings (1845), 8 Beav. 229. 

817, Not results.;|—-WEDLAKE v. 
GARDNER, No. 1106, post. 

818. Nature of invention.] 
Smiru, No. 448, ante. 

819. -}—The owners of a patent for a 
wheel rim of a particular shape intended to hold 
a solid indiarubber tyre without pinching or cutting 
it, & without wires or bands to hold it in its place, 
claimed the wheel rim in combination with a 
tyre fitted into it, but not the tyre without the 
rim, & brought an action against a firm of india- 
rubber merchants for infringement of their patent. 
The specification said that the tyre was to be 
made so as to ‘‘ approximately fit’’ the rim, 
but it appeared that while the base of the 
rim was flat the tyre would have to be made 
convex where it fitted on to the base of 
the rim, & would also have to be somewhat 
larger than the base of the rim, & would require 
to be forced into the rim of the machinery :— 
Held: the specification did not particularly 
describe & ascertain the nature of the invention, 
& the manner in which it was performed, & the 
patent was therefore bad.—SIRDAR RUBBER Co. 
v. WALLINGTON, WESTON & Co. (1907), 97 L. T. 
113, H. L. 

820. .]|—-A machine for making paper 
for newspapers embodied a device by which water 
containing fibre or pulp in suspension, called the 
stock, was poured out through a “ slice’ on to an 
endless wire sieve kept continually moving. The 
water drained away through the sieve, & the pulp 
became felted & subsequently more thoroughly 
dried by the sieve passing over vacuum chambers. 
A patent for improvements in this machine claimed, 
stating it shortly, depressing the further end of the 
sieve so that the stock tended to flow down the 
sieve by the action of gravity, thus, as alleged, 
(a) diminishing the dragging effect which produces 
bad paper; (b) increasing the efficiency of the 
machine in bringing about the felting of the paper ; 
& (c) enabling rolls of newspaper to be manu- 








BoviLl v. 




















—Where a patent is sought for a com- 
bination of several parts, it is not 
necessary in the specification to dis- 
tinguish between those parts which 
are old & those which are new.— 
INTERNATIONAL HARVESTER Co. OF 


Part VI.---SPECIFICATIONS. 


factured at a greatly increased rate of speed. In 
an action for infringement pltfs. alleged (inter 
alia) that defts. had adopted the device of putting 
the sieve on a slope; & defts. alleged that the 
patent was invalid on the grounds (inter alia) of 
want of subject-matter, insufficiency of specifica- 
tion, & prior user at defts.’ works :—Held: the 
patent was invalid because the specification did 
not sufficiently describe any invention at all, & 
if it did, there was prior user of the invention.— 
EUROPEAN KIBEL Co., Lrp. v. LLOYD (EDWARD), 
LTD. (1911), 28 R. P. C. 349. 











821. -}—Re Brvuce’s APPLICATION, 
No. 757, ante. 
822. Method of performance.]—R. vv. 


IiLsE, No. 1008, post. 

823. ——.]— FoxwELt v. Bostock, No. 
909, post. 

824. —— -}—A patent for ‘‘ improve- 
ments in the preparation of red & purple dyes,” 
thus described the process: ‘‘ I mix aniline with 
dry arsenic acid, & allow the mixture to stand 
for some time; or I accelerate the operation 
by heating it to, or near to, its boiling point, 
until it assumes a rich purple colour.’”’ It was 
proved & not denied by the patentee that it 
was necessary to apply heat in order to produce 
the colour; but evidence was given that a com- 
petent workman would apply heat :—Held: this 
description in the specification was bad, & the 
patent founded thereon was invalid.—SIMPson v. 
HOLLIDAY (1866), L. R. 1 H. L. 8153; 35 L. J. Ch. 
$11, Hl. L.3 previous proceedinys (1865), 5 New 
Rep. 340, lL. C. 

Annotations :—Apld. Watson Laidlaw v. Potts Cassel & 
Williamson (1911), 28 It. P. C. 565. Folld. Vidal Dyes 
Syndicate v. Levinstein, Same v. Read, Holliday (1912), 
29. P.C. 245. Refd. Wallace v. Jack (1905), - R. P.C. 


581. Mentd. Fernie v. Young (1866), L. R L. 63; 
Fte Simpson, Hae p. Morgan (1876), 3 Ch. D. 72. 

















825. -|—BoviL, v. SMITH, No. 448, 
ante. 
826. —— .|—Brtrts v. NEILSON, BETTS v. 


DE VITRE, No. 520, ante. 








827. -]|—BAILEY v. ROBERTON, No. 
935, post. 
828. ——.|— Youna & NEILSON v. 





ROSENTHAL & Co., No. 460, ante. 

829. -]— The owner of a patent for 
improvements in gas cooking apparatus brought 
an action for infringement against defts., who 
alleged disconformity between the provisional & 
complete specifications, absence of subject-matter, 
& want of novelty, & relied as an anticipation upon 
an apparatus (Rippingille’s), from which pltf.’s 
alleged invention only differed, in effect, in the 
substitution of a hinge or a pivot for a slide, as a 
means of attaching certain deflector plates to the 
apparatus. Defts. also denied infringement. In 
pltf.’s specification no description was given of the 
method to be adopted of making & actuating the 
hinged or pivoted plates. The plates in defts. 
apparatus were of a special construction, & pro- 
duced results not claimed for pltf.’s alleged 
invention :—Held: the specification was insuffi- 
cient.—-FLETCHER v. ARDEN, HILL & Co. (1887), 5 
R. P. C. 46. 

830. -]—In 1887 a patent was granted 
to A. for improvements in duplicating writing 
apparatus. LD. became owner of the patent, 
& in 1898 brought an action against defts. 
for infringement. Defts. denied infringement, & 
denied the validity of the patent on the grounds 














AMERICA v. PRACOCK (1908), 6 C. L. R. 
287, P. C.—AUS. 


a. Materials of construction—W hether 
description necessary.) — STOKES v. 


DAVENPORT & SON (1893), 11 N. Z. 
L. R. 321.—N.Z. 


617 


(inter alia) that the alleged invention was antici- 
pated by several prior patents; that the descrip- 
tion of the invention in the specification was 
insufficient; & that a person following A.’s 
directions would not obtain the result described 
in the specification :—Held: on the true con- 
struction of the specification the patent was 
invalid for insufficiency of description.—DIck v. 
ELLAM’s DUPLICATOR Co. (1900), 17 R. P. C. 196, 
C. A. 

831. ——.]—SIRDAR RUBBER CO. Uv. 
WALLINGTON, WESTON & Co., No. 819, ante. 

832. ——— Method described giving no 
useful result—Method not described giving useful 
result.|—VON DER LINDE v. BRUMMERSTAEDT & 
Co., No. 679, ante. 

833. Common knowledge.|—In 1896 
a patent was granted for improvements in colour- 
ing matters. The claim was for improvements 
in the manufacture of black dyestulfs, consisting 
in causing sulphur to react, either alone or in the 
presence of sulphuret of sodium, upon diamido- 
phenols & diamidonaphthols or upon dinitro- 
phenols & dinitronaphthols, as described. Two 
examples of the application of the process to 
diamidophenol & dinitrophenol were given. ‘The 
specification stated, as to the dinitrophenols, that 
it was necessary to reduce those bodies by means of 
sulphuret of sodium previously to heating them 
with sulphur, but as to the dinitronaphthols, that 
it would be also useful to reduce them. In two 
actions for infringement of the patent, tried 
together, defts. alleged (inter alia) that there had 
been prior publication by certain specifications, 
& that the directions in the specification were 
insufficient, in that no details were given as to the 
treatment of naphthol derivatives, & misleading, 
in that the processes described did not give black 
dyes. Pltfs. contended that the common know- 
ledge of a dyechemist was sufficient to enable him 
to make the variations necessary for carrying out 
the processes. They alleged that defts.’ dyes had 
been produced, as in one of pltts.’ experiments, by 
boiling sodium sulphide, sulphur, & dinitrophenol 
with a reflux condenser for a considerable time, 
& defts. admitted that their dyes had been pre- 
pared by a process indistinguishable from that of 
pltfs.’ experiment, but contended that the process 
was not within the patent. It was held at the 
trial, that the prior specification did not suggest 
the use of any tri-substituted derivatives of 
benzene or naphthalene, & that they were not 
anticipations of the invention; that they formed 
part of the common knowledge of the art of 
sulphur dyeing; that the directions given in the 
specification were sufficient; that the claim 
covered the process by which defts.’ dyes had 
been prepared; & that defts. had infringed. 
Judgment was given for pltfs., an inquiry as to 
damages was ordered, & costs on the higher scale 
were allowed. Defts. in both actions appealed 
to the Ct. of Appeal :—Held: (1) there was no 

















‘common knowledge as to the effect of heating the 


bodies mentioned in the specification with sulphur, 
either alone or in the presence of sulphurect of 
sodium; as to diamidonaphthols, the specifica- 
tion was insufficient ; as to the dinitronaphthols, 
the specification, in stating that it would be useful 
to reduce before treatment with sulphur, errone- 
ously implied that the dye could be formed without 
previous reduction, & the directions given. were 
insufficient ; & the patent wasinvalid. (2) Defts.’ 


telligibility of the specification, as 
construed by the ct.—MORTON 2. 


b. Question for jury.}—The jury are MIDDLETON (1863), 1 Macph. (Ct. of 
the judges of the sufficiency & in- 


Sess.) 718; 35 Se. Jur. 542.—SCOT. 
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Sect. 4.—Complete specification: Sub-sect. 2, B. (a) 
& (b) 1. Bt 

dye was a different substance from pltfs.’ & was 

not produced by the process claimed.—V1DAL 

DYES SYNDICATE, Lip. v. LEVINSTEIN, LTD., 

SAME v. Reap Tlonmmpay & Sons (1912), 29 

lt. P. C. 245, C. A. 

Annotation :-—Consd. Act. fiir Anilin Fabrikation in Berlin 

v. Levinstein (1921), 38 RH. P. C. 277. 

834. .|—A patent was granted in 
1901 for ‘‘ improvements relating to the extraction 
of dust from carpets & other materials.’’ The 
specification stated that it was essential to practical 
success to drive by power the pump employed for 
producing a vacuum, & to maintain a vacuum of 
at least 5 Ibs. per square inch in the filter on the 
side of the filtering medium where the air & dust 
entered, when the apparatus was at work, & that 
it was only to extractors working with a con- 
siderable vacuum that the claims related. In an 
action for infringement of the patent a certificate 
of validity had been granted. A subsequent 
action for infringement was brought, & pltts. 
claimed costs as between solr. & client. Defts. 
denied infringement & validity, & made a counter- 
claim for revocation of the patent. Defts. con- 
tended that the direction to use a 5 lbs. vacuum 
was Meaningless, as it was not stated at what part 
of the apparatus that vacuum was to be, that a 
vacuum of less than 5 Ibs. at the nozzle was 
sufficient, & that there was no subject-matter. 
They also contended that forms of the apparatus 
for which an independent claim, claim 6, was 
made had been abandoned in practice as useless, 
& that the patent had been anticipated by the 
specification of H. & T’., which described the use 
of an ejector for obtaining a vacuum :—Held: 
defts. had infringed; no publication before the 
date of the patent had indicated the importance 
of a tight joint at the carpet, or the vacuum 
required for efficient working; H. & T. had 
erronenously assumed that every ejector would 
give a sufficient vacuum, & the evidence of user 
of their apparatus failed ; patentee intended the 
vacuum of 5 Ibs. to be at the dust collector, as 
being the most convenient part; his specification 
gave sufficient directions for the construction of 
an efficient apparatus; & the fact that certain 
forms claimed had ceased to be used did not render 
the patent invalid.——BrRITIsH VACUUM OLEANER 
Co., Lrp. v. LONDON & SOUTIL WESTERN Ry. Co. 
(1912), 29 R. P. C. 309, H. L. 

835. -——.]—In 1894 a Western Aus- 
tralian patent was granted for ‘‘ improvements in 
or relating to the extraction of precious metals 
from their ores.” The patentees claimed (inter 
alia) the use of halogen compounds of cyanogen 
in a solvent for precious metals, & described a 
process in which those compounds, mixed with 
an aqueous solution of potassium cyanide were 
used for the extraction of gold trom its ores. In 
1900, a Western Australian patent, & in 1904, 
a corresponding Commonwealth patent, were 

ranted for “ an improved manufacture of cyanogen 
romide.”’ The manufacture consisted in mixing 
# solution of bromide, a cyanide, & an acid, with 
or without the addition of an oxidizing agent. 
In an action for infringement of the patents, defts. 
contended that the patent of 1804 was invalid 
because, amongst other reasons, no sufficient 
directions were given, & if the practice in using 
tassium cyanide for the extraction of gold were 
followed, the proccss would fail. As to the other 
patents, defts. alleged that the process described 
in the specification of those patents had been 
disclosed by the specification of the patent of 
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1894. At the trial it was held that the patent of 
1894 was invalid by reason of the insufficiency of 
the specification & on other grounds, but that the 
patents of 1900 & 1004 were valid & had been 
infringed. Pltfs. appealed to the Privy Council 
as to the patent of 1894, & defts. appealed as to 
the other patents :—/H/eld : the patent of 1894 was 
invalid for insufficiency.—GoLp ORE TREATMENT 
Co. OF WESTERN AUSTRALIA, LTD. (IN LIQUIDA- 
TION) v. GOLDEN HORSESHOE Estates Co., Lrp., 
GOLDEN HoRrsESHOE ESTATES Co., LTD. v. GOLD 
OnE TREATMENT CO. OF WESTERN AUSTRALIA, 
ou (IN LIQUIDATION) (1919), 36 R. P. C. 95, 
C 





936. ——.]—- Re BRUCE’s APPLICATION, 
No. 757, ante. 
837. Application of invention.]—In a 





recital of a patent it was stated, that the patentee 
was the first & true inventor of certain improve- 
ments in extracting syrup & sugar from cane juice 
& other substances containing sugar, & in refining 
sugar & syrups. The specification alleged that 
the invention consisted in a means of discolouring 
syrups of every description by means of charcoal, 
produced by the distillation of bituminous schistus 
alone, or mixed with animal charcoal, or even of 
animal charcoal alone. It then alleged that the 
discoloration was to be effected by means of a 
filter made of charcoal, & that there was nothing 
particular in the carbonisation of the bituminous 
schistus, only that it was ‘‘ convenient before the 
carbonisation, to separate the sulphurets o! iron 
which are mixed with it.’ To an action of 
infringing this patent, deft. pleaded, that the 
patentee did not, by any instrument, particularly 
describe & ascertain the nature of his invention, & 
in what manner the same was to be & might be 
performed :—Held: the specification sufficiently 
described the invention stated in the title of the 
patent, it being shown that it was applicable with 
advantage to the extracting of syrup from cane 
juice, before it is baked to such a consistency as to 
granulated & become sugar.-—DEROSNE v. I"ATRIE 
(1835), 2 Cr. M. & R. 476; 1 Web. Pat. Cas. 154 ; 
1 Gale, 109; 1 Mood. & R. 457; 5 Tyr. 398; 150 


K. RR. 205. 
Annotation :—Refd. Crane v. Price (1842), 4 Man. & G. 580. 
838. —-— Full details—Effect of omission.]|— 
HINKS & SON v. SAFETY LIGHTING Co., No. 984, 
post. 
839. ——— Essence of invention.] — Korr v. 
ROSENWALD BROTHERS, No. 814, ante. 
840. —— Effect of invention—When necessary 


to define invention.]—A patent was granted to C. 
for improvements in fishing tackle. The object 
of the invention was stated to be to provide a 
trace or paternoster for angling purposes which 
would give greater advantages than those at 
present in use by affording a straight pull on a fish, 
when hooked, by the formation & arrangement 
of the booms or arms. The claim was for “a 
trace or paternoster consisting of one or more 
arms or booms connected by lengths of gut, metal, 
wire, or other material substantially as described 
& for the purpose specified.’’ In an action for 
infringement of this patent defts. put in issue the 
validity of the patent on the ground (inter alia) of 
want of novelty & prior publication by a number 
of specifications & other documents, including a 
specification of K., & also by certain cases of 
manufacture, use, & sale:—Held: it being 
admitted that the patent could not be supported 
if the claim included forms of loop on a paternoster 
which did not bring a jerk when a fish is hooked, 
the fact that it brought a jerk was a necessary part 
of the delimitation of the invention, & necessary 


Part VI.—SPECIFICATIONS. 


part was not to be found in the specification ; 
therefore the specification was defective. 

Counsel for pltf. urge the well known principle 
in patent law that a man need not state the effect 
or the advantage of his invention, if he describes 
his invention so as to produce it. But that is not 
true where he has to rely on the presence or absence 
of such effect or advantage as a part of the necessary 
delimitation. The fact that it is a mere conse- 
quence cannot be pleaded by him as an excuse 
for not putting it in, if the leaving it out leaves his 
invention inadequately defined (FLETCHER MOUL- 
TON, L.J.).—CLAY v. ALLCOCK & Co., LTD. (1906), 
23 R. P. C. 745, C. A. 

Annotation :—Refd. Moore Filter Co. v. Great Bouldor 

Proprietary Gold Mines (1921), 38 R. P. C. 239. 

841. Subject-matter of patent.| — Held: 
plitis.’ patent for an invention of a process & 
apparatus for the treatment of metallic tungsten 
& the manufacture of electric lamp filaments 
therefrom was invalid, as the specification neither 
described nor claimed an invention which could 
be the subject-matter of a patent.—BRITISH 
THOMSON-Hovusron Co., Lrp. v. DURAM, LTD. 
(1918), 35 R. P. C. 161; 34 T. I. RR. 312, H. L. 
Annotations :—Consd. Charlesworth, Peebles v. British 

Thomson-Houston Co., British Thomson-Houston Co. v. 

British Insulated & Helsby Cables (1925), 41 T. L. R. 259. 

Refd. British Thomson-Houston Co. v. British Insulated & 
Helsby Cables, [1924] 1 Ch. 2038; British Thomson- 
pen Co. v. Charlesworth, Peebles (1924), 41 R. P. C. 
842. Effect of insufficiency—Patent invalid.|— 
One very important question is whether the 
patentce has in his first claim claimed this stud or 
rivet as a separate thing, or whether he has claimed 
it only in combination with a disc or plate, also 
described in the specification, & with which it is 
clearly intended to be used. ... The invention 
is so described in the body of the specification as 
to leave it quite open to the patentee to frame his 
claim in more ways than one. .. . Pltf.’s patent 
as it stands covers too much, & must be held 





invalid until amended (LINDLEY, M.R.).--DOWLER | 


v. KEELING (1898), 14 T. L. R. 257, C. A, 

843. Right to refer to other documents.] — It 
may perhaps be permissible for a patentee to say 
in his specification : ‘‘ For the purpose of carrying 
my invention into effect, I refer you to such & 
such a publication in which you will find all 
necessary directions.’”’ I doubt if this would 
fulfil his obligations to the public, but, at all 
events, on turning to the publication indicated, 
you must find in clear & precise terms the very 
process which he claims, or one which, without 
further experiment, can be applied for the carrying 
into effect of his invention (NEVILLE, J.).— 
JOSEPH CROSFIELD & Sons, Lrp. v. TECHNO- 
CHEMICAL J.ABORATORIES, Lrp. (1913), 30 R. P. C. 
297. 


(b) Degree of Sufficiency Required. 
i. In General. 


844, Must enable invention to be used.]—L14r- 
DET v. JOHNSON (1778), 1 Web. Pat. Cas. 53; 1 
Carp. Pat. Cas. 35; Bull. N. P. 76 b. 

Annotations :—Refd. Harmar v. Playne (1809), 11 East, 101; 
Lewis v. Marling (1829), 8 L. J. O. S. K. B. 46; Morgan 
v. Seaward (1836), 1 Web. Pat. Cas. 170. 
845. -]—To support a patent the specifica- 

tion should be so clear as to enable all the world to 

use the invention from the moment of the expira- 





PART VI. SECT. 4, SUB-SECT. 2.— 
B. (b) i. 


; of his invention 
c. Must enable others to make it up— 
Workman of ordinary é.j-—In 


judging of the sufficiency of a specifica- 


tion, it is necessary to see whether the 
patentee sets forth clearly the nature 
& sets it forth so as 
to serve the double urpose, of showing 
a workman of ord 
skill how he can construct the thing 
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tion of the patent.—NEWBERY v. JAMES (1817), 
2 Mer. 446; 1 Carp. Pat. Cas. 367; 35 KE. R. 
1011. 


Annotations :—Refd. Grecn v. Church (1823), 1 L. J. O. 8. Ch. 
203; James v. James (1872), 20 W. R. 434; Ambor Size 
% Chemical Go. v. Menzel, |1913] 2 Ch. 239. Mentd. 
Morison v. Moat (1851), 20 L. J. Ch. 513; Leather Cloth 
Co. v. American Leather 


ere Cloth Co. (1863), 4 De G. J.& Sm. 

846. Evidence of insufficlency—Subsequent im- 

provements necessary.|—A patent being granted 

upon a specification, that the machine was capable 
of performing all the operations necessary to the 
perfection of the proposed invention ; & it appear- 
ing that a second patent was taken out for improve- 
ments necessary to the efficient operation of the 
original machine :—Held: the consideration of 
the first patent having failed, both patents were 

void.—BLoxaM v. ELsen (1827), 6 B. & C. 169; 

9 Dow. & Ry. K. B. 215; 5L. J. 0. S. K. B. 104 ; 

108 BE. R. 415. 

Annotations :—Refd. Neilson v. Harford (1841), 8 M. & W. 
806; Allen v. Rawson (1845), 1 C. B. 551; Beard v. 
Egerton (1846), 3 OC. B. 97; Palmer v. Wagstaff (1854), 9 

xch. 494; Ward v. Hill (1903), 20 R. P.C. 188. Mentd. 

Slatterie v. Pooley (1840), 6 M. & W. 664. 

847. Of chemical patent.) To require the 
patentee in a chemical patent to define rigidly the 
limits of variation of time or of proportions 
sufficient to ensure his result, would end in 
invalidating a large proportion of the patents 
which protect most valuable & meritorious chemical 
discoveries (SARGANT, J.).—ACT. FUR ANILIN 
FABRIKATION IN BERLIN v. LEVINSTEIN, LTD. 
(1914), 31 R. P. ©. 177; on appeal (1921), 38 
R. P. C. 277, C. A. 


ii. To Whom Specification Addressed. 

848. Workman.|—-BOULTON v. BULL, No. 90, 
ante. 

849. -}— Bovitt v. Moore (1816), Dav. 
Pat. Cas. 361; 2 Marsh. 211; 1 Goodeve’s Patent 
Cases, 74. 

Annotations :—Consd. Cook v. Pearce (1843), 8 Q. B. 1044. 
Refd. Germ Milling Co. v. Robinson (1884), Griffin’s 
Patent Cases (1884-86), 103. 

850. .]|—GIBSON v. BRAND, No. 578, ante. 

851. ——— Of ordinary competence.| — MorGan 
v. SEAWARD, No. 442, ante. 

















852. ——— -} — ELLIOTT v. ASTON, No. 514, 
ante. 

853. ——.|—- NHILSON v. HARFORD, No. 
83, ante. 

854. ——.] — HOUSEHILL CoaL & IRon 


Co. v. NEILSON, No. 13, ante. 














855. ——— —-——.] BEARD v. EGERTON, No. 1107, 
post 

856. ———.] — FOXWELL v. Bostock, No. 
909, post 

857. ———.|—-Srmpson v. Houuipay, No. 
808, ante. 

858. ———.| — PLIMPTON v. MALCOLMSON, 

859. ———.]—-PHILPOTT v. HANBURY, No. 
649, ante. 

860. -|— EDISON & Swan ELEcTRIC 








LIGHTING Co. 
No. 10387, post. 
861. Person skilled in particular trade.|—-ARK- 
WRIGHT v. MORDAUNT (1781), 1 Web. Pat. Cas. 59. 
862. -| — ARKWRIGHT v. NIGHTINGALE 
(1785), 1 Web. Pat. Cas. 60; Dav. Pat. Cas. 87. 


Annotation :—Oonsd. Edison & Swan Electric Light Co. v. 
Holland (1889), 6 R. P. C. 243. 


v. WoopHousE & Rawson, 








specified in the patent; & of showing 
persons who read the patent what they 
must avoid doing if they would not 
infringe the ake Vs ae vo. MID- 
DLETON (1863), 1 Macph. (Ct. of Sess.) 
718,—SCQT, 


ary knowledge & 
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Sect. 4.—Complele specification: Sub-sect. 2, B. (b) 
at. & itt., & (ec), C. (a) & (0).] 


863. -}—- The question is whether the 
specification be such that a mechanist can make 
the machine from the description there given. 
The patent is to be considered as a bargain with 
the public & the specification is therefore to be 
construed on the same principle of good faith as 
that which regulates all other contracts. If, 
therefore, the disclosure be such that the inven- 
tion can be communicated to the public the 
statute is satisfied (LorD ELpon, C.J.).—Canr- 
wacne v. EAMER (1800), Goodeve’s Patent Cases, 
Annotation :—Folld. Harmer v. Plane (1807), 14 Ves. 130. 

864. -J|—It may not be necessary, indeed, 
in stating a specification of a patent for an improve- 
ment, to state precisely all the former known 
parts of the machine, & then to apply to those the 
improvement ; but, on many occasions, it may be 
sufficient to refer generally to them. As in the 
instance of a common watch ; it may be sufficient 
for the patentee to, say, take a common watch, 
& add or alter such & such parts, describing them. 
When Lord Mansfield said, in the case of Liardet 
v. Johnson, No. 844, ante, that the meaning of the 
specification was, that others might be taught to 
do the thing for which the patent was granted, it 
must be understood to enable persons of reason- 
ably competent skill in such matters to make it ; 
for no sort of specification would probably enable 
a& ploughman, utterly ignorant of the whole art, 
to make a watch (LORD ELLENBOROUGH, C.J.).— 
HARMAR v. PLAYNE (1809), 11 East, 1013; Dav. 
Pat. Cas. 311; 103 BE. R. 948. 

Annotations :—Consd. Foxwell v. Bostock (1864), 4 De G. J. 
& Sm. 298. Apld, Parkes v. Stevens (1869), 5 Ch. App. 
36. Refd. Hill v. Thompson (1817), 3 Mer. 622; Neilson 
v. Harford (1841), 8 M. & W. 806; Crane v. Price (1842), 


4 Man. & G. 580; Cook v. Pearce (1843), 8 Q. B. 10443 
Holmes v. L. & N. W. Ry. (1852), 12 C. B. 831. 














865. .]--BLoxAM v. ELSER, No. 12, ante. 

866. ——.]—StTurRZ v. DE LA RUE, No. 897, 
post. 

867, ———.| —- MorGAN v. SEAWARD, No. 442, 
ante. 

868. -]}—(1) All the substances which will 


answer need not be stated, if the public are not 
misled. 

(2) But if a whole class of substances be stated 
as suitable, & one of them will not succeed, this will 
mislead. 

(3) Some knowledge is required in the person 
reading the specification, which is addressed to 
artists of competent skill in the particular manu- 
facture. 

(4) The attention of pltf. must be clearly 
directed to the nature of the objection. 

(5) The finding of the jury on an objection to the 
distinctness of the specification is conclusive. 
_ (6) It Jay upon deft. to show that port-fire was 
in fact a substance within the description [gun- 
powder or other combustible matter], & inapplic- 
able to the purposes in question; & that these 
points were to be decided by the jury.— BickFoRD 
v. SKEWES (1841), 1 Q. B. 938; 1 Web. Pat. Cas. 
211; 1 Gal. & Dav. 736; 10 L. J. Q. B. 302; 6 
Jur. 167; 113 E. R. 1891. 
Annotation :--Generally, Refd. Rothwell v. King (1886), 3 


R. P. C. 379 

869. ——-.|—GALLOWAY v. BLEADEN, No. 541, 
ante. 

870. —_.]—G1Bson v. BRAND, No. 573, ante. 
see ———-.]— ONIONS v. CROWLEY (1853), Macr. 

872. -|] —(1) Specification must be suffi- 





cient for persons skilled in the subject. 


PATENTS AND INVENTIONS. 


(2) The insertion of anything as important, 
which is not so in fact, will vitiate a specification.— 
HUDDART v. GRIMSHAW (1803), 1 Web. Pat. Cas. 
85; 1 Carp. Pat. Cas. 200; Dav. Pat. Cas. 265. 
Annotations :—As to (1) Refd. Edison & Swan United 

Electric Light Co. v. Holland (1889), 5 T. L. R. 204. 

Goeoey, Refd. Murray v. Clayton (1872), 7 Ch. App. 
573, n. 


873. ——-.] —PHILroTT v. HANBURY, No. 649, 
ante. 
874. -| — The owners of two patents, 





relating to the construction of incandescent electric 

lamps, brought an action for infringement. Defts. 

denied infringement, & alleged that the patents 
were invalid on the ground (inter alia) of insuffi- 
ciency of specification, want of novelty, & utility : 

—Held: the objection of insufficiency failed, the 

directions contained in the specification being 

sufficient to enable a person having a reasonably 
competent knowledge of the subject, & reasonably 
competent skill, to make the article without 
further invention.—-HpIsoN & SwaNn_ UNITED 

ELECTRIC Ligut Co. v. HOLLAND (1889), 5 T. L. R. 

294; 6 R. P. C. 243, C. A. 

Annotations *—Apld. Gold Ore Treatment Co. of Western 
Australia v. oldcn Horseshoe Estates Co., Golden 
Horseshoe Estates Co. v. Gold Ore Treatment Co. of 
Western Australia (1919), 36 Rt. P. C. 95. Refd. Lano 
Fox v. Kensington & Knightsbridge Electric Lighting Co., 
11892] 3 Ch. 424; Jandus Arc Lamp & Electric Co. v. 
Are Lamps (1905), 21 T. L. R. 308; Layland v. Boldy 
(1913), 30 R. P. C, 547; Osram Lamp Works v. Pope’s 
Klectric Lamp Co. (1917), 34 R. P. C. 369; Wallace v. 
Tullis, Russell (1921), 39 RR. P. C. 3; British Thomson- 
aoe Co. v. Charlesworth, Peebles (1924), 41 It. P. C. 


875. .| — TUBES, rp. v. PERFECTA SEAM- 
LESS STEEL TUBE Co., Lrp., No. 735, ante. 

876. Person of ordinary skill.] —-MANTON v. 
MANTON, No. 438, ante. 





iii. Alust be Sufficient in Itself. 

877. Effect of need for addition.}] —R. +r. 
ARKwricut, No. 14, ante. 

878. .]}—MORGAN v. SEAWARD, No. 442, ante. 

879. .|—NEILSON v. HARFORD, No. 83, ante. 

880. Effect of need for invention.|]—R. vw. 
FUSSELL, R. v. DANIELL (1827), 1 Carp. Pat. Cas. 449. 

881. -} — MORGAN v. SEAWARD, No. 442, 














ante. 
882. ———.|—-NEILSON v. LLIARFORD, No. 83, ante. 
883. ——.|—-PLIMPTON v. MALCOLMSON, No. 68, 
ante. 


884. Effect of need for experiment.] — A 
specification will be bad, if it use terms calculated 
to encourage useless experiments to arrive at the 
desired object, although it give the proper means of 
arriving at it. 

Thus, where a man in his specification used the 
following terms, “‘ The invention consists in the using 
certain cloths, which may be made of any suitable 
material ; but I prefer it to be made of linen warp, 
& woollen weft.’’ The fact being, that he had 
unavailingly tried other materials, & had found 
none to answer but linen warp & woollen weft, 
it was held that the specification was bad.— 
CROMPTON v. IBBOTSON (1828), Dan. & LI. 33; 6 
L. J. O. S. K. B. 133; 1 Web. Pat. Cas. 83; 1 
Carp. Pat. Cas. 460. 

Annotations :—Refd. Lewis v. Marling (1829), 10 B. & C, 22 ; 
Wegmann v. Corcoran, Witt (1878), 27 W. R. 357. 

885. -|—MORGAN v. SEAWARD, No. 442, ante. 

886. ———.|—-BrRITISH DYNAMITE Co. v. KREBS 
(1879), 18 R. P. C. 190, H. L. 

Annotations :—Apld. True & Variable Electric Lamp 
Syndicate v. Bryant Trading Syndicate (1908), 25 R. P. C. 
461. Refd. Britain v. Hirsch (1888), 5 R. P. C. 226; 
Pneumatic Tyre Co. v. Casswell (1896), 138 R. P. C. 164; 
Dowler v. Keel (1898), 14 T. L. R. 257; Parker & 


Smith v. Satchwell (1901), 45 Sol. Jo. 502; Wall 
Tullis Russell (1921), 39 R. P. C. 3. 





ace Vv. 
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887. ———.] — MAXIM-NORDENFELT GuNS & 
AMMUNITION Co. & Hiram STEVENS MAXIM v. 
ANDERSON, No. 302, ante. 

888. ——.]—WaTSON LAIDLAW & Co., LID. v. 
Pott CASSELS & WILLIAMSON, No. 799, ante. 

89. —— Where proportions left to discretion 
of operator.]|—There is no objection in law to a 
specification which, while giving a definite prescrip- 
tion, leaves the proportions of constituent materials 
which a particular operator may employ to his 
own discretion, informed possibly by actual 
experiment.—AcT. FUR ANILIN FABRIKATION IN 
cane v. LEVINSTEIN, Lrp. (1921), 38 R. P. C. 
277, C. A. 


(c) Drawings. 

See Patents & Designs Act, 1907 (c. 29), s. 2 (3) ; 
Patents Rules, 1920, rr. 19-26. 

890. Admissibility in aid of description.] — 
BLOXAM v. ELSER, No. 12, ante. 

891. Description too general.) —- Where 
a specification in the first instance describes 
the invention in too general terms; but after- 
wards, in describing the method of performing 
the invention, refers to certain figures in drawings 
annexed thereto, & the claim made is for the 
manufacture of the invention described with 
reference to those figures, the specification is 
sufficient—Daw v. Etry (1865), L. R. 3 Eq. 





500, n.; 13 L. T. 399; 11 Jur. N. S. 923; 14 
W. R. 126. 
892. Description insufficient.] —“Semble : 





a specification of a patent may consist of figures, 
or one figure only, of a description aided by a 
figure or figures, & it is not bad if the specification 
is not complied with, irrespective of the drawings. 
—POUPARD v. FARDELL (1869), 21 L. 'T. 6963; 18 
W. R. 127. 

893. Description ambiguous.|]—-J. Lf. ob- 
tained a patent for improvements in tramcar 
engines, partly applicable to other purposes, & 
brought an action against H. & R. for infringement. 
of this patent :—Held: the specification did not 
sufficiently indicate what pltf. claimed as novel, 
& if he claimed a combination such claim was 
invalid, & the action must be dismissed.—FAtr- 
BURN & HALL v. HOUSEHOLD & ROSIER (1886), 
03 L. T. 513; 3 R. P. C. 2638; 17. L. R. 681; 
Griffin’s Patent Cases (1884-86), 96, C. A. 

894. Effect of obvious error.) — An objection 
was alleged against the patent, viz., that as the 
lamp was stated in the provisional specification to 
be specially applicable to lamps in common use 
& it was clear that as shown in the drawings it 
could not be used in lamp holders in which the 
plungers were placed at a certain angle to the 
bayonet joints, which holders were commonly 
used at the date of the patent & that the invention 
lacked utility. A further objection was to a sub- 
ordinate claim on the ground that it involved no 
invention as a claim in gross :—Held: the par- 
ticular arrangement of the contact pieces shown in 
the drawings was a mere error which any work- 
man could correct, & the contrivance was novel, 
useful & involved invention, & the second claim 
was not a claim in gross but merely subsidiary.— 
TRUE & VARIABLE ELECTRIC Lamp SYNDICATE v. 
eae TRADING SYNDICATE (1908), 25 R. P. C. 

1. 





C. Good Faith. 
(a) In General. 
895. Specification riust not be false.]|—LIARDET 
v. JOHNSON, No. 844, ante. 
896. ——.]—R. v. ARKWRIGHT, No. 14, ante. 
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897. Utmost good faith necessary.}—(1) On an 
application for an injunction to restrain the 
infringement of a patent the party must swear, 
that, at the time of making the application, he 
believes that at the date of the patent the invention 
was new, or had not been previously known or 
used in this kingdom. 

It is a principle of patent law, that there must 
be the utmost good faith in the specification. It 
must describe the invention in such a way, that a 
person of ordinary skill in the trade shall be able 
to carry on the process (LORD LYNDHURST, C.).— 
STtuRZ v. DE LA RUE (1828), 5 Russ. 322; 7 
L. J. O. S. Ch. 47; 38 E. R. 1048, L. C. 

Annotation :—Refd. Hills v. London Gaslight Co. (1857), 27 

L. J. Ex. 60. 

Misleading specification.|——-See Sub-sect. 2, A 
(a), ante. 


(b) Full Disclosure. 

898. General rule—Full disclosure necessary.]— 
ht. v. ARKWRIGHT, No. 14, ante. 

899. What must be disclosed — Most beneficial 
mode of production.|—-Woop v. ZIMMER, No. 532, 
ante. 

900. .}— Bovitt v. Moore (1816), 
Dav. Pat. Cas. 361; 2 Marsh. 211; 1 Goodeve’s 
Patent Cases, 74. 


Annotations :—Refd. Cook v. Pearce (1843), 8 Q. B. 1054; 
Germ Milling Co. v. Robinson (1886), Griffin’s Patent 
Cases (1884-86), 103. 














901. ——.]—MoRGAN v. SEAWARD, No. 
442, ante. 
902. |] — If at the date of the 





specification, it was known to pltf. that, by the 
use of two common substances well known in 
commerce, more than one hundredfold cheaper 
than carburet of manganese, the same results 
precisely would be obtained as by the use of that 
material, the specification would have been bad, 
as not truly disclosing the invention (LoD 

CRANWORTH, C.).—UNWIN Uv. HEATH (1855), 5 

Uf. L. Cas. 505; 16 C. B. 7133; 2 Web. Pat. Cas. 

279; 25L. 5.C. P. 8; 26L. T. 0.8. 1415 3 

W. R. 625: 10 E. R. 997, H. L.3 revsg. S. C. 

sub nom. HEATH v. UNWIN (1852), 12 C. B. 522, 

ix. Ch. 

Annotations :—Consd. Marconi & Marconi’s Wireless Tele- 
graph Co. v. British Radio Telegraph & Telephone Co. 
(1911), 27 T. L. It. 274. Apld. Vidal Dycs Syndicate v. 
Levinstein (1912), 29 KR. P. C..245. Consd. Fellows »v. 
Lench (1916), 34 R.P.C.45. Refd. Heath v. Smith (1854), 
3K. & B. 256; Dela Rue v. Dickenson (1857), 7 E. & B. 
738; Higgins v. Seed (1858), 8 E.& B.771; Hills v. London 
Gas Light Co. (1860), 5 H. & N. 312; Renard v. Levinstein 
(1865), 13 W. R. 382; Badische Anilin und Soda Fabrik 
v. Levinstein (1885), 29 Ch. D. 366; Edison Bell Phono- 
graph Corpn. v. Smith & Young (1894), 11 R. P. C. 389; 
Incandescent Gas Light Co. v. De Mare Incandescent Gas 
Light System (1896), 13 R. P. C. 559; Osrain Lamp 
Works v. Pope’s Electric Lamp Co. (1917), 34 R. P. C. 369 5 
Act. fur Anilin Fabrikation in Berlin v. Levinstein (1921), 
38 ht. P. C. 277. 

903. |—(1) Pltfs. as owners of a 
patent brought an action for infringement, & moved 
for an interlocutory injunction to restrain defts. 
from infringing until the trial of the action. The 
only substantial defence was that the patent was 
void on the ground that the complete specification 
did not disclose all that pltfs. knew at the date 
thereof to be necessary for the purpose of working 
the invention. It was proved that competent 
workmen could carry out the invention with no 
other assistance than that derived from the 
specification :—Held: pltfs. were entitled to the 
injunction they moved for. 

(2) Inventor must disclose all that he knows 
to be necessary for the purpose of the invention 
which he claims. ; 

Is it to be said that the specification not lodged 
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Secl. 4.---Comoplete specification: Sub-sect. 2, C. 
& D. (a).] 


by this person, but lodged by a person from whom 
he bought it, & therefore bought with all its 
infirmities, if it had any, because he knew a mode 
by which a stone prepared according to the 
specification may be more conveniently or more 
usefully worked than anybody but himself 
knew, that he was bound to put that into the 
oe I know no authority for saying that 
(BACON, V.-C.).—CoLks v. BAYLIS, LEWIs & Co. 
(1886), 3 IR. P. C. 1783; Griffin’s Patent Cases 
(1884-86), 57. 

0 Most improved state of invention.|— 
The patentee is bound to give in his specification 
the most improved state of his invention up to 
the time of enrolling his specification (TINDAL, 
C.J.).— JONES v. HEATON (prior to 1841), 1 Web. 
Pat. Cas. 404, n. 

905. Anything necessary for beneficial 
enjoyment.|—(1) If the apparatus described can 
be used beneficially in its simplest form, it is no 
objection that great improvements have been 
made. 

(2) lf experiments are necessary for the pro- 
duction of any beneficial effect, the patent is void. 
—NEILSON v. HarForp (1841), 8 M. & W. S806; 
ieee Pat. Cas. 295; 11 L. J. Ex. 20; 151 E. R. 
1266. 

Annotations :—As to (1) Refd. Unwin v. Heath (1855), 5 

H. L. Cas. 505; Stoner v. Todd (1876), 4 Ch. D. 58; 
Ticket Punch Register Co. v. Colley’s Patent (1895), 12 
R. P. C. 171. Generally, Refd. Crane v. Price (1842), 12 
L. J. C. P. 81; Househill Coal & Iron Co. v. Neilson 
(1843), 1 Web. Pat. Cas. 673; Cook v. Pearce (1844), 8 
Q. B. 1054; Stead v. Williams (1844), 7 Man. & G. 818; 
Allen v. Rawson (1845), 1.C. B. 551; Millingen v. Picken 
(1845), 1 C. B. 799; Beard v. Egerton (1849), 8 C. B. 165; 
Hull v. Bolland (1856), 27 lL. T. O. S. 221; Berwick v. 
Horsfall (1858), 4 C. BB. N. 8. 450; Hills v. London Gas 
Light Co. (1860), 5 H. & N. 312; Betts v. Menzies (1862), 
10 H. L. Cas. 117; Hill o. Evans (1862), 4 De G. F. & J. 
288 ; Simpson v. Holliday (1865), 6 New Rep. 340; Edison 
é& Swan United Electric Light Co. v. Holland (1888), 4 
T. L. R. 686; Pneumatic Tyre Co. & Dunlop Pneumatic 
Tyre Co. v. Tubeless Pneumatic Tyre & Capon Heaton 
(1898), 14 T. L. R. 341; British Vacuum Cleaner Co. v. 
L. & 8 W. Ry. (1912), 29 R. P. C. 309. Mentd. Peck v. 
North Staffordshire Hy. (1863), 10 H. lL. Cas. 473; Lewis 
v. G. W. Ry. (1877), 47 L. J. Q. B. 131; Re North Western 
Rubber Co. & Huttenbach, (1908) 2 K. B. 907. 

906. Subject-matter of future patent—- 
Though part of original invention—Carbon filaments 
of electric lamps.|—A patent, dated as to its final 
specification May, 1880, claimed an electric lamp 
with a carbon filament for its illuminating con- 
ductor. The patentee took out a subsequent 
cela dated as to its provisional specification 

ec. 1879, for a method of making carbon fila- 
ments for electric lamps :—Held: there had been 
no such want of disclosure as to avoid the first 
patent.—Epison & Swan ELecrric Liagutr Co. 
v. WOODHOUSE (1886), 32 Ch. D. 520; 55 1.. J. Ch. 
943; 55 L. T. 263; 34 W. R. 626; 2 T. L. R. 
654; Griffin’s Patent Cases (1884-86), 86; 3 
RK. P.C. 167; affd.,3 T. L. R. 327, C. A. 

Annotation :-—Refd. Edison & Swan United Electric Light Co. 

v. Holland (1889), 5 I’. L. lt. 294, 


907. ——— -———- Substitute for part of original 
invention.|——It was objected to a patent that the 
patentce had not disclosed all the knowledge he 
possessed, he admitting in evidence that at the 
date of the patent he had in his mind a substitute 
for one part of his invention which he subsequently 
patented. ‘The patentee explained this by saying 
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905 i. What must be disclosed—Any- 
thing necessary for beneficial enjoyment, ] 


: th 
—A, patentee, in return for the mono- ise 4 SIL. 


poly or privilege which is granted to 
im in respect of his inventions, must 
state in his specifications, clearly & 
plainly, what his invention is, so that 

ract the art may learn & 
use it with facility at the expiration of 


PATENTS AND INVENTIONS. 


that at the date of the patent he did not think the 
substitute equally good, & that though he had 
afterwards patented it, he had now returned to the 

a eee | ri.m7. 4222 ASD wank imernlidaata tha 
patent.— ___. - 

908. Effect of claim for subsidiary purpose./— 
A patentee who discovers a valuable invention 
does not invalidate his patent merely because he 
claims for a subsidiary purpose far less valuable, 
unless the subsidiary claim has absolutely no 
utility or has been anticipated or required no 
invention. ADAMANT STONE & PAvina Co., Lrp. 
». LIVERPOOL CORPN. (1896), 14 R. P. C. Ii, 
264. 


D. Conformity with Provisional Specification. 
(a) In General. 


909. General rule—Must conform to provisional 
specification—As to nature of invention.|—The 
provisional specification was introduced by the 
statute of 1852 for a very important object, & 
with very definite regulations, stating what it 
should contain, & the purpose which it was 
interided to answer. In that Act a contrast was 
drawn between what was required of a patentee 
in the provisional specification & what were the 
rules for the construction of the complete specifica- 
tion; the contrast might be given in the words 
of the statute which directed that in the pro- 
visional specification, the nature of the invention 
should be described, but that the complete 
specification should particularly describe & ascer- 
tain the nature of the invention, & in what manner 
the same was to be performed. Now the descrip- 
tion of the nature of the invention, which was 
the duty of the provisional specification, was con- 
trasted with the description which was the duty 
of the complete specification, in this way—that 
one was to describe the nature generally, the other 
to describe it particularly ; & further, the com- 
plete specification must not only describe it par- 
ticularly, but must also ascertain in what manner 
the same was to be performed (LORD WEsT- 
BURY, (.).--FOXWELL v. BosTocK (1864), 4 De 
G. J. & Sm. 298; 3 New Rep. 546; 10 L. 'T. 144; 
12 W. R. 723; 46 E. BR. 034, L. C. 


Annotations :—Consd. Murray v. Clayton (1872), 7 Ch. App. 
570; Harrison v. Anderston Foundry Co. (1876), 1 App. 
Cas. 574; Moore v. Bennett (1884), Griffin’s Patent Cases 
(1884-86) 158; Perry ». Soc. des Luneticrs (1896), 13 
kh. bP. C. 664; Kynoch v. Webb (1899), 17 Rk. P. C. 100 ; 
British United Shoe Machinery Co. v. Thompson (1904), 
22 R. P. C. 177; United Shoe Machinery Co. v. Fussell 
(1908), 25 lt. P. C. 631. Refd. Daw v. Eley (1865), L. R. 
3 Eq. 500, n.; Penn v. Jack (1866), 14 L. T. 495; Parkes 
v. Stevens (1869), 5 Ch. App. 36; Clark v. Adie (1877), 
2 App. Cas. 315; Clark v. Adie (No 2) (1877), 2 App. Cas. 
423; Nordenfelt v. Gardner & Gardner Gun Co. (1884), 
1H. PP. C. 61; eee v. Stevens (1886), $3 RN. PP. C. 37; 
Proctor v. Bennis (1887), 36 Ch. D. 740; British United 














Machine Co. v. Thompson (1905), 22 R. P. C. 175 
Lynch & Wilson v. Phillips (1909), 26 R. P. C. 389. 
_ 910. |—(1) The enactment in 
Patents, Designs, & Trade Marks Act, 1883 


(c. 57), s. 5 (5), that a complete specification must 
end with a distinct statement of the invention 
claimed, is directory only, & non-compliance with 
it does not invalidate a patent. 

(2) It is an essential condition of a good patent 
that the invention described in the provisional 
should be the same as that in the complete specifi- 
cation, & non-compliance with this condition is 
by Patents, Designs & Trade Marks Act, 18838 


the term of the patent. Uberrima 

is required in this respect.— 
BiTULITH1IO & CONTRACTING, LTD. v. 
CANADIAN MINERAL RUBBER Co. & 
CALGARY (1915), 8 W. W. R. 207; 
25 D. L. Tr. 827.—CAN. 
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(c. 57), s. 26 (3), preserved as a ground upon which 
the infringement of a patent right may be defended 
& a patent may be revoked (LORD HaAtsBury, C.). 

(3) The question remains, whether this mode of 
dealing with forgings which require to be gradually 
turned was so obvious that it would at once occur 
to any one acquainted with the subject, & desirous 
of accomplishing the end, or whether it required 
some invention to devise it. There is no doubt 
about the law applicable to such a question, 
though it is often difficult to apply it to the 
circumstances of a particular case, & its applica- 
tion is perhaps most difficult when the alleged 
invention consists of a new apparatus combining 
known elements (LoRD HERSCHELL). 

The apparatus of pltf. was a new invention & a 
fit subject-matter for a patent, though I admit 
that the case is near the border line & that no great 
exercise of the inventive faculty was required for 
its production (LORD ITERSCHELL). 

Je [the inventor] has invented a simple, useful 
& easily manageable apparatus for accomplishing 
this object [the turning of large forgings]. It 
may be quite true that every one knew the use of 
an endless chain & of a ratchet before; but it is 
clear to my mind that... however old the 
elements of the apparatus the combination was 
new (LORD HALSBURY, C.).—VICKERS, Sons & Co. 
2, SIDDELL (1890), 15 App. Cas. 496; 60 L. J. Ch. 
105; 63 L. T. 590; 39 W. R. 3885; 6 T. L. RB. 
482; 7h. P. C. 202, If. L.; affg. S. C. sub nom. 
SIDDELL v. VICKERS (1888), 39 Ch. D. 92, C. A. 
Annotations :—As to (1) Consd. Kelly v. Heathman (1890), 

45 Ch. D. 256. As to (2) Refd. Nuttall v. Hargreaves, 

[1892] 1 Ch. 23. As to (3) Consd. Gadd & Mason v. 

Manchester Corpn. (1892), 67 L. T. 569; ‘Taylor & Scott 

v. Annaud & Northern Press & Engineering Co. (1900), 

18 R. P. C. 53; Auster v. Perfecta Motor Kquipments 

(1924), 41 R. P. C. 482. Refd. Ehrlich +. Ihlee & Sankey 

Se 4°. L. R. 337; Longbottom v. Shaw (1891), 

8 KR. P. C. 333; Nuttall v. Hargreaves, [1892] 1 Ch. 23; 

Savage v. Harris (1896), 12 T. L. R.187 ; Tubes v. Perfecta 

Scamless Steel Tube Co. (1902), 20 R. P. C. 77; Patent 

Exploitation v. Siemens (1904), 21 R. P. C. 541; Gold 

Ore Treatment Co. of Western Australia v. Golden Horse- 

shoe Estates Co. (1919), 36 R. P. C. 95; Benton & Stone 

. pension ater nae < i Ree Refd. Case 

v. Cressy (1$ ; - P. C. 255 ; "vw. Be 

(1926), 43 BR. P. C, 361. Pee ang eae 

911. 
GREAVES, No. 763, ante. 


HAR- 





Ce enenanameeend 





-|-— NUTTALL v. 














912. As to claims.]—PENN v. 
No. 402, ante. 
913. -}—Re LANCASTER’S APPLICA- 


TION, No. 1408, post. 

914. Need not extend to everything in pro- 
chp specification.|—PENN v. Brissy, No. 402, 
ante. 

915. ——— Where no fraud— If effect of re- 
mainder not altered.|—(1) Any part of a provi- 
Sional specification of a patent may be omitted in 
the complete specification, if there is no fraud, & 
the effect of the remainder is not altered by the 
omission. 

(2) All the claiming clauses may be struck out 
of the specification of a patent by a disclaimer, if 
there remain in the body of the specification words 
sufficiently distinguishing what the invention is 
Wwnich the patentee claims. 

(3) An alteration, verbal merely & not sub- 
stantive, by means of a disclaimer will not make a 
patent void. 

(4) A specification to which drawings were 
attached after describing an instrument marked 
“* g,”’ continued, ‘‘ It is the arranging an instru- 
ment ‘g’ as herein described, which, while it is 
the means of holding the fabric . . . is also the 
means by which the step by step movement is 
given to the fabric, which constitutes the 
peculiarity of my invention’ :—Held: this was 


| plete it is in accordance with the Act. 
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not a claim of all instruments which were at 
once the means of holding & moving the fabric ; 
nor, on the other hand, of the exact machine 
with all its arrangements contained in the draw- 
ings; but a claim to the exclusive right to use 
‘* y,.” or any similar instrument, for the purpose of 
holding & moving the fabric at the same time.— 
THOMAS v. WELCH (1866), L. R. 1 C. P. 192; 35 
L. J.C. P. 200; 12 Jur. N.S. 316. 

916. —The sole question before me is 
one of law as to whether or not this complete can 
be rejected. As far as I can tell from the com- 
Sect. 5 
requires that the provisional should describe the 
nature of the invention. I am clear that this 
specification does describe the nature of the inven- 
tion, & the only criticism that can be made on the 
complete is that it narrows the ambit of the 
provisional & does not enlarge it. With regard 
to the case cited on behalf of the office, United 
Telephone Co. v. Harrison, Cox-Walker & Co., 
No. 602, ante, that has no application, because 
there it was decided that as a matter of 
fact the phonograph on which Fry, J., in- 
validated the patent had been inserted in 
the complete & was not fairly covered by the 
provisional, therefore it was a distinct case of 
extension of the grant & not of cutting it down. 
With regard to the objection that persons may 
see complete specifications of other appcts. after 
filing the provisional it is undoubtedly true, but 
it must be distinctly understood that I do not 
decide this case on a question of fact at all. If 
in any case it was brought before me that the 
person filing the complete had access to other 
persons’ inventions, or had made use of other 
persons’ specifications or had made use of any 
invention derived from another source not his 
own, I should, of course, not allow the complete, 
but in this case there is no opponent other than the 
office. Such a question when it arises must be 
dealt with as one of fact, & I should not seal the 
patent if it should turn out that such an impro- 
ptiety, there is none suggested here, had been 
committed by appct. Of course I can express 
no opinion as to whether or not this patent will be 
valid. All I can say is I am clearly of opinion 
that this is not a case in which the sub-sects. of 
the Act are infringed upon (SIR RICHARD WEB- 
STER, A.-G.).—He EVERITT (1887), Griffin’s Patent 
Cases (1888), 27. 

917. Must be natural outcome of provisional 
specification.|—A complete specification is an 
excess upon a provisional specification if it con- 
tains anything not foreshadowed by or developed 
from the provisional specification.— HORROCKS v. 
STUBBS (1886), 3 R. P. C. 221. 

918. -]—I will take first the question... 
whether there is any such variation between 
Mr. Morgan’s provisional & complete specification 
as ought to prevent his relying on his patent in 
this action. ... It might be a fair test of the 
difference between the two specifications to 
inquire whether in the opinion of practical men one 
mode of manufacture is or is not the natural 
outcome of the other, so that a competent work- 
man having the one before him might without any 
process of invention produce the other (KEKE- 
WICH, J.).—-MORGAN & Co., Lrp. v. WINDOVER & 
Co., Lrp. (1887), 3 T. L. R. 748; 42. P. C. 417; 
affd. (1888), 4 T. L. R. 425, C. A.: revad. onother 
grounds (1890), 7 R. P. C. 181, H. L. 


Annotations :—Refd. Elias v. Grovesend Tinplate Co. tee), 
7h. P. C. 455; Vickers v. Siddell (1890), 7 R. P. C. 292; 
Gadd v. Manchester Corpn. (1892), 67 L. T. 569; Goddard 
v. Lyon (1894), 11 R. P. C. 354; Pirrie v. York Street 
Flax Spinning Co. (1894), 11 R. P. C. 429; British Ore 
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Sect. 4.—Complete specification: Sub-sect. 2, D. (a), 
(b) & (c).] 


Concentration S 
27 R. P.C. 33; 

Gold Ore Treatment 
Horseshoe Estates Co., Golden Horseshoe Estates Co. v. 
Gold Ore Treatment Co. of Western Australia (1919), 36 
R. P. C. 95; Bonnard v. London General Omnibus Co. 
(1920), 38 It. P. C. 1. 


dicate v. Minerals Separation (1909), 
ayland v. Boldy (1913), 30 R. P. C. 547 ; 
Co. of Western Australia v. Golden 


(6) What may be added to Provisional 
Specification. 

919. Matters of detail.|— BAILEY v. ROBERTON, 
No. 935, post. 

920. -]|—LucAs v. MILLER, No. 770, ante. 

921. -|—(1) A patent for the mere new use 
of a known contrivance without any additional] 
ingenuity in overcoming fresh difficulties is bad & 
cannot be supported. It the new use involves no 
ingenuity but is in manner & purpose analogous 
to the old use although not quite the same, there is 
no invention, no manner of new manufacture 
within Statute of Monopolies, 1623 (c. 3). On 
the other hand, a patent for a new use of a known 
contrivance is good, & can be supported if the new 
use involves practical difficulties which the 
patentee has been the first to see & overcome by 
some ingenuity of his own. An improved thing 
premiere by a new & ingenious application of a 

own contrivance to an old thing ‘s a manner 
of new manufacture within the statute. 

(2) The provisional specification described the 
invention, specified variations in the gearing, & 
concluded : other variations in detail may be made 
without departing from the peculiar character of 
the invention. In the complete specification 
the last sentence above quoted was thus added to: 
Which consists in connecting, by means of tor- 
sional or tensional gearing, a number of points 
round the bottom curb of a gasholder, in such 
manner that when one point thereof tends to rise 
or fall the same tendency is transmitted, through 
such gearing, round the circle to every other 
point :—Held: there was not such a want of 
conformity between the specifications as invali- 
dated the patent. 

The evidence of experts as to the construction 
of specifications is inadmissible, & that except as 
to the meaning of scientific terms when they occur, 
or as to the working of mechanical appliances, or 
as to what such working will bring about expert 
evidence should not be admitted (Smiru, L.J.).— 
GADD & MASON v. MANCHESTER CORPN. (1892), 
67 L. T. 569; 9R.P.C. 516; 9T. L. R. 42, C0. A. 
Annotations :—As to (1) Consd. Shrewsbury & Talbot S. T. 

Cab Co. v. Sterckx (1895), 12 T. L. R. 122; Pneumatic 

Tyre Co. v. Leicester Pneumatic Tyre & Automatic Valve 

Co. (1899), 16 It. P. C. 50. Distd. Taylor & Scott v. 

Annand & Northern Press & LKnginecring Co. (1899), 

16 R. P. C. 547. Apld. Layland wv. Boldy (1913), 29 

T. L. R. 6515; Norton v. Barker (1913), 30 R. P. C. 741; 

ke Merten’s Patent (1914), 31 R. P. C. 373. Refd. Pirrie 

v. York Street Flax Spinning Co. (1894), 11 R. P. ©. 431; 

Savage v. Harris (1896), 12 T. L. R. 187; Mellor v. Beard- 

more (1926), 43 R. P. C. 361. As to (2) Apld, Cassel Gold 

ixtracting Co. vw. Cyanide Gold Recovery Syndicate 

(1895), 11 T. L. R. 345. 


_ 922. .|—In 1887, a patent was granted for 
Improvements in the manufacture of explosives. 
According to the provisional specification, the 
invention consisted in the employment of a 
nitrated body such as nitrated woody matter or 
fibre, which is dissolved in a, solvent such as ether 
& then dricd & reduced to powder. In the com- 
plete specification, the patentee claimed, first, the 
manufacture of an explosive suited for use in small 
arms or ordnance by taking vegetable fibres, 
woody matters, cellulose, or the like... & 
nitrating them & then completely dissolving them 
in acetic ether or acetone or like solvents of equal 
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strength, until they assume a gelatinous plastic 
consistency, & forming the mass into suitable 
shapes, & drying or allowing to dry or distilling 
off the solvent from the mass, & lly, when 
required, reducing the product to. & powder or 
granular or other required form, with or without 
the use therewith of an oxygen yielding substance, 
or both an oxygen yielding substance & a hydro- 
carbon all substantially as hereinbefore described. 
H., in whom the patent had become vested, 
brought an action for infringement thereof against 
the S. co., who alleged want of novelty, want of 
subject-mattcr, insufficiency, disconformity, antici- 
pation by (inter alia) publication of W.’s German 
patent. Detts., in their manufacture of powder, 
treated nitro-cellulose with acetone, but they 
alleged that the greater part of the fibre was not 
dissolved. 

The evidence showed that it was known at 
the date of the patent that nitro-cellulose could be 
dissolved by the substance named by the patentec ; 
that the solvents were of two classes—one, which 
included acetone, dissolving both trinitro-cellulose, 
& dinitro-cellulose & the other, which included 
ether-alcohol, dissolving dinitro-cellulose only ; 
that the result of solution was to reduce the nitro- 
cellulose to an amorphous condition, although 
chemically unchanged, & that the solvent could 
be evaporated off. W.’s patent described the 
manufacture of cartridge cases out of an explosive 
material obtained by adding chlorate of potash to 
guncotton, drying & pouring such a quantity of 
collodion thereon until the saturation effected a 
dissolution of the cotton, & a gelantinous mass 
was produced :—Held: it was an esscntial feature 
of the invention that there should be complete 
dissolution of the fibre of the nitrocellulose ; the 
provisional specification included both classes 
ot nitro-cellulose & both classes of solvents, & 
there was no disconformity or insufficiency of 
description; that on the above-mentioned con- 
struction of the patent it was not shown to be 
anticipated except by W.’s patent, but was antici- 
pated by that; & defts. had not infringed, since 
in their powder the fibre remained undissolved to 
a considerable extent.—-HEIDEMANN v. SMOKELESS 
POWDER Co., Lin. (1898), 15 R. P. C. 306. 

9238. .]—In 1890 a patent was granted to 
W. for improvements in rubber tyres & metal rims 
or felloes of wheels for cycles & other light vehicles. 
The Pneumatic Tyre co., in whom this patent had 
become vested, brought an action for infringe- 
ment against E. & S., trading asthe L.co. Defts., 
in addition to special defences & counterclaims, 
denied infringement, novelty, utility, subject- 
matter, & that W. was the first inventor, & alleged 
disconformity. Prior to the commencement of 
the action, W.’s patent had been held valid in 
an action of Pneumatic Tyre Co., Lid. v. Casswell, 
No. 1030, posi, in which the question of discon- 
formity had been decided; &, before trial, the 
same question had been decided by the Ct. Appeal 
in favour of the patent in Pneumatic Tyre Com- 
pany, Lid. v. East London Rubber Company, Lid., 
No. 930, post :—Held: the evidence not having 
established different findings to those in the 
previous actions, the decisions as to disconformity 
were binding on the ct., & must be followed ; 
also the patent had not been anticipated, & was 
good, & had been infringed. Defts. appealed 
against the judgment on the claim. 

It is in the final specification only that it is 
required of a patentee that he shall state how his 
invention is to be carried out. If he gives in his 
provisional specification a wide enough description 
of the nature of his invention he is entitled to fill 
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that up, & even to take advantage of know- 
ledge which may come to him between the dates 
of the provisional specification & the final specifica- 
tion, in order to cover by his final specification 
matters of detail which he may not have known 
at the time when he drew up his provisional 
specification, but which are covered by the descrip- 
tion he has given of the nature of his invention 
(LORD SHAND).—PNEUMATIC TyRE Co., LrbD. v. 
LEICESTER PNEUMATIC TYRE & AUTOMATIC 
z Co. (1899), 16 R. P. C. 531, 1. L. 

Annotation :—Refd. Dunlop Pneumatic Tyre Co. & Pneu- 
matic Tyre Co. v. Moseley & India Rubber & Tyre 
Repairing Co. (1903), 20 'T. L. lt. 85. 

924. Improvements.] — (1) Where a _ patentee 
of certain gas apparatus, between the time of 
taking out the patent & enrolling the specification, 
made certain improvements in his apparatus, & 
in the specification claimed the machine so 
improved as his invention :—Held: this did not 
affect the validity of the patent. 

It must be on some strict technical rule that a 
variance between a patent & the specification is 
to vitiate the patent. I am not aware of the 
existence of such arule, & it would be very hard if a 
person were to lose the bencfit of his invention 
because he has made it more valuable to the 
public (LITTLEDALE, J.). 

(2) Improvements made during the interval 
for specifying should be described. 

(3) The terms of a specification must be interpreted 
according to the state of knowledge at the time.— 
CROSSLEY v. BEVERLY (1829), 9 B. & C. 63; 8 
C. & P. 5183; 1 Web. Pat. Cas. 112; 71. J. 0. S. 
K. B. 127; 109 KH. R. 24. 


Annotations :—As to (1) Consd. Jupe v. Pratt (1836), 1 Web. 


Pat. Cas. 144. Refd. Househill Coal & Iron Co. v. Neilson 
(1843), 1 Web. Pat. Cas. 673; Foxwell v. Bostock (1864), 
10 L. T. 144. eel p Refd. Hillis v. London Gas Light 


ee ae | 
Co. (1860), 5 H. & N 





a -} — BAILEY v. ROBERTON, No. 935, 
post. 
926. ———.]—LucAS v. MILLER, No. 770, ante. 
927. -—— Duty to disclose.|-— CRossLEY v. 


BEVERLY, No. 924, ante. 








928. -| — WOODWARD v. SANSUM & 
Co., No. 761, ante. 
929. -| — MOSELEY v. VICTORIA 








RUBBER Co., No. 762, ante. 

9380. Subsequent discoveries by other inventors 
—May be referred to.|—(1) In a provisional speci- 
fication the nature of the invention need not be 
described otherwise than roughly, though it must 
be described fairly, & the manner in which the 
invention is to be carried into effect need not be 
described. <A patentee is not bound in his pro- 
visional specification to detail the advantages of 
his invention, & in stating in such specification 
his chief objects, he should not be taken to imply, 
where the invention consists of several parts that 
he obtains all these objects in every part of his 
invention, or that some parts of it may not have 
other advantages not expressly mentioned. 

(2) Although a patented invention may, in 
consequence of subsequent discoveries made by 
other inventors, prove more valuable & have a 
wider field of usefulness than was contemplated 
by the patentee at the date of his invention, yet 
the patentee is entitled to the full benefit of the 
use of his invention if taken & applied for the 
purposes of these subsequent discoveries; & if 
the subsequent discoveries take place after the 
date of the provisional & before the date of the 


PART VI. SECT. 4, SUB-SLCT. 2.— 
D. (b). 


924 i. Improvements.]—The addition 
J.—VOL. XXXVI. 


of a simple mechanical contrivance, 
the use of which merely constituted an 
improvement held to be a legitimate 
development of the invention dis- 
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complete specification, there is nothing improper 
in the patentee referring to them in the complete 
specification, & thus showing the manner in which 
his invention could be best applied to them. 

(3) If, in the provisional specification, which 
describes a valuable part of an invention, there is 
also described, as an alternative to that part, 
something which turns out not to be valuable & 
is abandoned in the final specification, such 
abandonment does not affect the validity of the 
claim for the invention disregarding the omitted 
alternative part or deprive the patentee of the 
right to say that he first discovered & gave to the 
public the benefit of the valuable part which was 
retained (ROMER, J.).—PNEUMATIC TYRE Co. v. 
East LONDON RUBBER Co. (1896), 75 L. T. 488 ; 
14 R. P. C. 77; 13 'T. L. R. 973 affd. (1897), 14 
R. P. C. 573; 138 T. L. BR. 387, C. A. 

Annotation :—Gencrally, Refd. Dunlop Pneumatic Tyre Co. 


& Pneumatic Tyre Co. v. Moseley & India Rubber & Tyre 
Repairing Co. (1903), 52 W. R. 189. 


931. ——.]— PNEUMATIC TYRE Co., Lrp. 
v. LEICESTER PNEUMATIC TYRE & AUTOMATIC 
VALVE Co., No. 923, ante. 

932. Drawings.|—-In 1890, letters patent were 
granted to W. for an invention of improvements 
in rubber tyres & metal rims of bicycles. The 
tyres described in the provisional specification were 
of an arch-shape, & a method of fastening on by 
wires in the edges of the tyres was described. 
After describing special forms of rims, the patentee 
stated that his rubber tyres were applicable to 
wheels in present use, & in the Pneumatic Tyre 
Co. v. Fast London Rubber Co., No. 930, ante, 
these were held by the Ct. Appeal to include 
pneumatic tyres & to justify Fig. 15 of the com- 
plete specification. The provisional specification 
further stated that he might also fit his tyre to the 
ordinary rims by modifying the inner surface of 
the rubbers. Pltfs., in whom the patent was 
vested, commenced this action for infringement 
thereof. ‘The alleged infringement was a rubber 
tyre with metal bands in pockets at the edges of it ; 
these bands nearly met, when in position under 
the air tube, the rim being almost flat at the 
bottom & having edges somewhat inclined inwards. 
The bands overlapped longitudinally, but the ends 
were not fastened together. Defts. alleged dis- 
conformity & non-infringement, relying as to 
discomformity chiefly so far as the trial was 
concerned on Fig. 20 of the complete specification, 
on which no express decision had previously been 
given :—Held: there was no disconformity, & 
that the patent was valid, but that defts. did not 
infringe it inasmuch as in W.’s invention the tyre 
was held on by the inextensibility of the wires, 
whereas the bands in defts.’ were not inextensible 
& were not in tension.—PNEUMATIC TYRE Co., 
Ltp. v. IXION PATENT PNEUMATIC TYRE Co., LTp. 
(1897), 14 R. P. C. 853. 


(c) Effect of Disconformity. 

933. General rule—Specification bad.] — Onions 
v. CROWLEY, No. 871, ante. 

934, ——.]-——If the complete specifica- 
tion sets out & claims an invention independent 
of that which is in the provisional specification, 
besides also describing that invention which is in 
the provisional specification, then the complete 
specification is bad. It would be equally bad if 
the invention described in the complete specifica- 
tion were a wholly different invention from that 








closed in the proses! specification. 
—KELVIN v. WHYTR, THOMSON & Co, 
(1907), 25 R. P. C. 177.—SCOT. 


8 8 
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Sect. 4.—Complete specification: Sub-sect. 2, D. (ce) + 
sub-sects. 3 & 4.] 


described in the provisional specification, because, 
as has been said, the patent is not given then for 
the invention which is described in the provisional 
specification. ‘Therefore, if there were only one 
invention described in the provisional application, 
& only one in the complete specification, but those 
two inventions were wholly & substantially 
different, the patent would be bad. So if an 
invention is described in the provisional specifica- 
tion, which invention is also described in the com- 
plete specification ; but in the complete specifica- 
tion another & distinct invention is described & 
claimed, then it is bad because with regard to the 
second invention so described & claimed in the 
complete specification, there would be no pro- 
visional specification to cover it (ESHER, M.R.).— 
WATLING v. STEVENS (1886), 3 R. P. C. 147; 
Griffin’s Patent Cases (1884-1886), 240, C. A. 
935. Whether whole patent void.]—-When the 
nature of an invention has been described in a 
provisional specification, it is no objection if the 
final specification describes the invention in greater 
detail, even to the extent of showing that further 
discoveries have been made, provided the nature 
of the invention remains the same.—BAILEY v. 
ROBERTON (1878), 3 App. Cas. 1055; 38 L. T. 


854; 27 W. R. 17, H. L. 

Annotations :—Consd. Lucas v. Miller (1885), 2 R. P. C. 155. 
Apld. Woodward v. Sansum (1887), 56 L. T. 347; Siddell 
v. Vickers (1888), 39 Ch. D. 92. Consd. Re Gaulard & 
Gibbs’s Patent (1888), 4 T. L. R. 666; Gadd & Mason v. 
Manchester Corpn. (1892), 67 L. T. 569; Nuttall v. 
Hargreaves, [1892] 1 Ch. 23. Refd. United Telephone Co. 
v. Harrison, Cox-Walker (1882), 21 Ch. D. 720; Horrocks 
v. Stubbs (1886), 3 R. P. C. 221; Moseley v. Victoria 
Rubber Co. (1887), 57 L. T. 142; Miller v. Clyde Bridge 
Steel Co. (1892), 9 R. P. C. 470; Ward v. Hill (1903), 
20 R. P. C. 189. 


936. .|}—TUBELESS PNEUMATIC TYRE & 
CAPON HEATON, Lip. v. TRENCH TUBELESS 'I'YRE 
Co., Lrp., No. 676, ante. 

937. ——.] — CASTNER-KELLNER ALKALI Co., 
Lrp. v. COMMERCIAL DEVELOPMENT CorPN., LTb. 


(1900), 17 R. P. C. 598, H. L. . 
Annotation aaa Kelvin v. Whyte, Thompson (1907), 


25 R. P.C.17 

938. Effect of addition.|] — A patent was 
granted for improvements in the manufacture of 
gas, & in apparatus used when transmitting & 
Measuring gas. The title as set out in the speci- 
fication was for improvements in the manufacture 
of gas, & in apparatus used therein & when trans- 
mitting & measuring gas. The body of the speci- 
fication described four things, & among them 
improvements in the setting & heating of retorts, 
& in the manufacture of clay retorts for making 
gas, & claimed these improvements as part of the 
subject of the patent :—Held: this was not a 
specification of the invention for which the patent 
was granted, but of a more extensive invention, 
& the patent was void.—CRoLL v. Epa@E (1850), 9 
C. B. 479; 19L. J.C. P. 261; 15 L. T. O. S. 66; 
14 Jur. 553; 187 E. R. 978. 


Annotations :—Distd. Hills v. London Gaslight Co. (1857), 
27 L. J. Ex. 60; Oxley v. Holden (1860) 8 cB. af Ss. 
ewall v. 





%. uv. Mill 50), . B. . 
Elliott (1858), 4 Jur. N. 3.56%, 0 OT 
939. -|—The title of the patent being for 





improvements in the manufacture of frills or 
ruffics & the provisional specification describing 
the invention as relating to a particular manu- 
facture of frills or ruffles, the complete specification 


PART VI. SECT. 4, SUB EECT. 2,— 
- (0). 

938 i. Effect of addition, }HUTCHIBON 

SCOT. Py e Cc. 351.— d. 


0.—SCOT. 


938 ii. ———.}—Crra LicaT Co., LTp. 
y DOBBIE & SON (1892), 11 KR. DP. C. 


Specification bad.J—DUNLOP ¢%. 
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described the invention as relating to a partic, 
manufacture of frills, ruffles or tri re a 
Held: this was no such material variation ag 1, 
render the patent invalid.-WRIGHT v. Hiroucoc, 
(1870), L. R. 5 Exch. 37; sub nom. Wiguyr ». 
Hrrcvock, 39 L. J. Ex. 97. | 
tations :-—. . Von Heyden v. N 
“EE Hi Bad Anil ee eae ie Sot 
or. B 7 
re adisone Anilin und Soda Fabrik v. Hickson’ tig0¢ j 
940. ——.]—UNITED TELEPHONE Co. v. Har- 
RISON, COX-WALKER & Co., No. 602, ante. 








941. ——.]—— Re GREEN’sS PATENT, No. 1406, 

ost. 
7 942, ——.]—- WATLING v. STEVENS, No. 934, 
ante. 

943. J|—Re GAULARD & GIBBS’ Parent, 
No. 1231, post. 

944. -]— NUTTALL v. HARGREAVES, No 
763, ante. 

945. .|-—ADAMS v. STEVENS, No. 456, anie. 








946. -|—In 1894, a patent was granted for 
improvements in adjusting the driving chain for 
bicycles & other velocipedes. The first claim was 
for the improvements in driving chain adjusting 
mechanism of velocipedes hereinbefore described 
& illustrated in the accompanying drawings, that 
is to say, making the ends of the arms or branches 
of the chain stay hollow or tubular & longi- 
tudinally slotted on their inner sides, & arranging 
on the ends of the driving wheel spindle carrier 
blocks for taking into & working in the said hollow 
or tubular ends of the chain stay, the said carrier 
blocks being moved in the hollow or tubular chain 
stays in the ways hereinbefore described & illus- 
trated. By his fifth claim, the patentee claimed 
the combination with the chain adjusting gear for 
velocipedes hereinbefore described & claimed, 
when used with semi-circular or semi-elliptical 
chain stay. arms, of foot steps of the kind herein- 
before described & illustrated in Figures 22, 23, & 
24 of the accompanying drawings. The pro- 
visional specification contained no reference to the 
foot steps. In 1897, a co., who were then the 
registered owners of the patent, commenced an 
action against another co. for infringement, 
alleging claim 1 to be infringed. Defts. denied 
infringement, & alleged (inter alia) defts.’ 
arrangement had a chain stay with a tubular end 
which had two slots in it, one at the side through 
which the end of the driving wheel spindle passed, 
& on underneath for manipulating a nut which 
screwed on the end of the spindle inside the 
tubular chain stay; on the side of the latter 
nearest the wheel a draw-bolt was screwed on 
the spindle. Pltfs. contended that defts. had in 
substance their carrier block. It was held at the 
trial, that the defence of disconformity failed, & 
the patent was valid & had been infringed :— 
Held: the invention claimed claim 1 was the 
combination of the improved tubular end of the 
chain stay with the particular adjusting apparatus 
of which the carrier block was the essential 
feature; defts. had not infringed, & the patent 
was bad for disconformity, inasmuch as what was 
claimed claim 5 was not shadowed forth in the 
provisional specification.—OsMONDs v. BALMORAL 
CycLE Co., Lrp. (1898), 15 R. P. C. 505, C. A. 

947, ——.|—-SAVAGE BROTHERS, LqpD. 


BRINDLE, No. 255, ante. 


Vv. 


CoorvkERr (1908), 7 C. L. R. 146.—AUS, 


.}—GILLIES v. DUNBAR (1877), 
chet Sess.) 337; 15 Se. L. R. 





e. 
5 R. 
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948. Effect of omission—Whether intention to 
ae presumed.|—-STONER v. Topp, No. 645, 
anié. 


949. ——~ ———.]—-Sanpow, Lp. v. SZALAY, 
No. 184, ante. 
950. ——— Abandonment of useless alternative.] 


—PNEUMATIO TYRE Co. v. East LONDON RUBBER 
Co., No. 930, ante. 

Disconformity as defence to action for infringe- 
mente Part XIV., Sect. 2, sub-sect. 3, D. (d), 
post. 

Disconformity as ground for revocation.]—See 
Part XIITI., Sect. 1, sub-sect. 2, F., post. 


SuUR-SECT. 3.—REFERENCE TO PRIOR SPECIFICA: 
TION. 

See Patents & Designs Acts, 1907 (c. 29), ss. 7 (4), 
8 (2); 1919 (c. 80) sched.; Patents Rules, 1920, 
rr. 32, 35. 

951. Right to refer to prior specifications.|— 
PARKES v. STEVENS, No. 287, ante. 

952. .]|—A patentee has no right to try & 
put on the public what he believes to be the 
construction of the written document. He has 
a perfect right to give his own statement of the 
prior knowledge & say that he refers, in support 
of his statement, to any number of previous 
specifications (Str RICHARD WERSTER, A.-G.).— 
Re ATHERTON’S PATENT (1889), 6 R. P. C. 547. 

953. Right to refer to defects—General allega- 
tion only allowed.]—Although general allegations 
of defects not allowed in a specification, an 
obligation of a particular defect in a prior patent 
will not be allowed.—Re GuEst & BarRrow’s 
PATENT (1888), 5 R. P. C. 312. 

a nciation :—Refd. Re Brockie’s Appln. (1908), 25 R. P. C. 








954. Party applying invention deemed to know 
prior specifications—Patent for improvement on 
eh known process.|—LIsTER v. LEATHER, No. 
278, ante. 


SUB-SECT. 4.—PATENTS FOR IMPROVEMENTS AND 
COMBINATIONS. 

955. Whether necessary to distinguish novelty 
or improvement—General rule.|—A specification of 
an invention that includes new as well as old 
matter is bad, unless it sets out clearly what is 
old & what new, & also a disclaimer by the patentee 
of such parts of the invention as are not new.— 
TETLEY v. EASTON (1858), 2 If. & B. 956: Macr. 
82; 23 L. J. Q. B. 77; 22 L. T. O. S. 1384; 18 
Jur. 350; 2 W. R. 94; 118 E. R. 1024. 

Annotation :—Refd. Newall v. Elliot (1864), 13 W. R. 11. 











956. -|—BoviLL v. SMITH, No. 448, 
ante. 
957. Claim for improvement.|—HARMAR v. 


PLAYNE, No. 864, ante. 

958. ——.]—-In the specification of a 
patent for an improved instrument it is essential 
to point out precisely what is new, & what is old, 
& it is not sufficient to give a general description 
of the construction of the instrument without 
making such distinction, although a plate is 
annexed, containing a detached & separate 
representation of the parts in which the improve- 
ment consists.—MACFARLANE v. PRICE (1816), 1 
Stark. 199, N. P. 





PART VI. SECT. 4, SUB-SECT. 4. 
f. Improvement must be shown.. 
OCARTSBURN SuGAR REFINING Co. »v. 


SHARP (1884), 1 R. P. C. 181.—SCOT. 
g- ——.}—The specification ought to 
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959. eee —.| — HILL Vv. THOMPSON, No. 25, 
ante. 

960. ——— same Croat & Hat v. HOUSE- 
HOLD & RosHER, No. 893, ante. 

961. -|—PHILPOTT v. HANBURY, No. 
sae ante. 


62. ——— Claim for entirely new combination.]| 
——-Where a person obtains a patent for a machine, 
consisting of an entirely new combination of parts, 
though all the parts may have been used, 
separately, in former machines, the specification is 
correct in setting out the whole as the invention 
of the patentee. But if a combination of a certain 
number of those parts have previously existed 
up to a certain point, in former machines, the 
patentee merely adding other combinations, the 
specification should only state such improvements ; 
though the effect produced be different throughout. 
—Bovi.u v. Moore (1816), 2 Marsh. 211; Good- 
eve’s Patent Cases, 74. 

Annotation :—Consd. Cook v. Pearce (1843), 8 Q. B. 1044. 


963. -|— Hommes v. LONDON & 
NORTU-WESTERN Ry. Co., No. 1049, post. 

964. ——.]— WATLING v. STEVENS, No. 
934, ante. 


965. -|}—HARRISON v. 
FounpRry Co., No. 281, ante. 

966. Not for subordinate elements.|— 
Pitf., being patentee of improvements in machines 
for cutting & trimming the hairs or bristles of 
brushes, sucd deft. for using a machine which 
pitf. alleged was an infringement of his patent. 
Deft. alleged (a) that pltf.’s patent was invalid 
because his specification was insufficient ; (b) that 
deft.’s machine was not an infringement; (c) that 
such machine was in use before the date of the 
patent :—Held: the specification was sufficient, 
because where the claim is for a new combination 
only, & not also for subordinate elements included 
in that combination, then, if the combination & 
the mode of working it are properly described, it 
is not necessary to specify which of the subordinate 
elements are new. 

When a claim is made for a general combination 
& arrangement of the different parts of a machine, 
if the ct. sees that the combination is not new, but 
that there is some particular improvement in 
some particular part, it will not do to claim the 
whole combination as new, but you must 
condescend upon that which is improved (LORD 
SELBORNE, C.).—Moorr v. BENNETT (1884), 1 
R. P. C. 129; Griffin’s Patent Cases (1884-1886), 
158, H. LL. 

Annotations :—Apld. Sugg reer g 1885), Griffin’s Patent 


Cases (1884-1886), 210. seful Patents Co. »v. 
Rylands (1885), 2 R. FI Refd. International 

















ANDERSTON 








Harvester Co. of America. e) Peasonk (1908), 25 R. P. C 

765 ; Lynch & Wilson v. Phillips (1909), 26 R. P. C. 389. 

967. -|—In 1878 a patent was granted 
to pltf. for improvements in frames for woven or 
elastic wire web mattresses. He brought an 
action against deft. for infringing this patent by 
making & selling mattresses with frames, which 
were alleged to be infringements of pltf.’s. Pltf. 
claimed the usual relief. Deft. denied the alleged 
infringement, & put in issue the validity of the 
patent on the grounds of insufficiency of the 
specification & of the invention. Plitf.’s claim 
was for a framework constructed entirely of wood, 
& possessing certain advantages. The invention 
was in fact a combination of old parts, viz., 
(a) a rectangular frame, (b) a transverse adjustable 
bar resting on such frame, (c) adjustable screws 








show what the improvement is.— 
EGGOTT v. McoGrocnH (1893), 10 
R. P. C. 434.—-SCOT. 

ss 2 
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Sect. 4.—Complete specification: Sub-sects. 4 & 5.] 


passing into or through the transverse bar, & 
(ad) webbing fixed to the end of the framework, & 
capable of being held in tension by the adjustable 
screws :—Held: (1) the specification was not 
such as to make it clear to the public that the claim 
was for the combination, & not for the specific 
things making up the combination, & the patent 
was invalid on that ground: (2) the patented 
invention had been anticipated.—ROWCLIFFE v. 
Morris (1885), 3 R. P. C. 17. 

968. -]—The assignee of a patent for 
** improvements in photographic cameras & shutter 
arrangement for same’’ having commenced an 
action for infringement, defts. alleged the invalidity 
of the patent, on the grounds (inter alia) (a) that 
the patentee had not pointed out in what the 
novelty of his invention, which was held to be for 
a combination, consisted ; (b) that an amendment 
of the specification had enlarged the patent; 
(c) that the patent had been anticipated; & 
(d) that, having regard to common & public 
knowledge, there was not sufficient novelty to 
support a patent :—Held : none of these objections 
to the validity of the patent had been made out, 
& pitf. was entitled to judgment. 

Where there is a claim for a combination, & 
the combination is the novelty, the patentee need 
not point out how far he claims novelty for parti- 
cular portions ; but where there is only an improve- 
ment in some part, the patentee must claim for 
the improvement, & not for the whole combina- 
tion.— PERRY v. SOCIETE DES LUNETIERS (1896), 
138 R. P. C. 664. 

969. ——.]—(1) Where a specification has 
been amended by disclaimer, the amended specifica- 
tion takes the placc of the original specification. 

(2) Foxwell_ v. Bostock, No. 972, post, is not 
overruled, & it is doubtful whether it is true to 
say, in the case of every invention embodied in a 
new combination described & ascertained in the 
specification which claims the whole combination 
as new, there is no obligation to distinguish what 
is old from what is new (VAUGHAN WILLIAMS, L.J. ). 
Mee ee SHOE MACHINERY Co., LTb. v. 

SSELL (A. sons, Lrp. (1908), 25 R. P. C. 
631, C. A. i ie 
Annotations :—As to (1) Folld. Lynch & Wilson v. Phillips 

1909), 2 - P. C. 389. ; 

Conduit Co. (191 6), 33 R. oat pence Coens 

970. ——.]—In the specification of a 
patent for “‘ an improved method of, & apparatus 
for, producing fasteners from metal or wire, & 
Inserting them in leather goods & the like’’ the 
first claim was for the method of making & setting 
a fastener composed of a single strand of wire, 
consisting of seven operations, described in such 
claim, substantially as described. The second 
claim was for a machine for making & setting such 
a fastener, characterised by three operations, in 
such claim described, substantially as described. 
The owners of the patent commenced an action for 
infringement, & deft. denied infringement, & 
alleged the invalidity of the patent on the ground 
of anticipation, & by reason of the patentee not 
having defined the extent of the monopoly claimed. 
At the trial it was contended for deft. that the 
order of the operations was an essential feature 
of the first claim, that deft.’s machine had not been 
used to operate so as to infringe that claim, &, 
in particular, that, as used, it cut the wire before 
bending it, whereas the patented method was to 
bend before cutting, & that deft.’s machine, being 
substantiall different from the machine described 
in the spec fication, was not an infringement of the 

second claim; that if it were within the second 
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claim the claim was a claim by function, covering 
all machines obtaining the result, & was invalid ; 
that the patentee had not sufficiently indicated 
what was novel in his invention :—Held: where 
the combination is the novelty, the patentee need 
not state what elements are new.—BRITISH 
UNITED SHOE MACHINERY Co., LTD. v. THOMPSON 
(1904), 22 R. P. C.177. 

Annotations :—Consd. British United Shoe Machine 

v. Fuesell (1908), 25 R. P. C. 631. Apld. Lynch & 

v. Phillips (1909), 26 R. P. C. 389. 

971. Claim for partly new combination.|— 
BoOvILL v. Moore, No. 849, ante. 

972. J—By 5 & 6 Will. 4, c. 83, it is 
in effect provided that a disclaimer permitted to 
be entered under the provisions of that Act must 
not be such a disclaimer as will extend the exclusive 
right granted by the letters patent. 

Semble: (1) the meaning of this enactment is, 
that the patent must not, by the operation of the 
disclaimer, be made to include or comprehend 
something which was not originally contained in it. 

Semble: (2) if a disclaimer operates so as to 
extend the patent, & thus to transgress the 
statutory limit, it is not void to all intents & 
purposes, but only for the excess. 

(3) Where a provisional specification described 
an invention for a particular purpose, & the com- 
pleted specification described a combination of 
machinery whereby the purpose was fulfilled, it 
appearing upon the construction of the two that 
what was intended to be patented was the parti- 
cular arrangement of parts, & not any particular 
piece of mechanism, upon a disclaimer disclaiming 
three of the auxiliary mechanical arrangements 
as inventions, but retaining drawings & descriptions 
of them as acting parts of the combined machine, 
so that the operation of the disclaimer was, that 
the combination described in the new specifica- 
tion was different from that described in the old, 
& that there was no specification remaining of the 
invention for which the original patent was 
granted, the amended specification, which formed 
part of the disclaimer, was held insuflicicnt. 

(4) Where a specification describes as an in- 
vention an improved combination of machinery, 
which is only another phrase for an improved 
machine, the specification must also proceed to 
describe the improvement, & to define wherein 
the novelty consists, otherwise than by a mere 
general description, if not, the specification will be 
insufficient. 

(5) The law requires that a specification should 
be intelligible to a workman of ordinary skill & 
information on the subject (LORD WESTBURY, C.).— 
FOXWELL v. BosTock (1864), 4 De G. J. & Sm. 298 ; 
3 New Rep. 546; 10 L. T. 144; 12 W. lh. 728; 
46 EB. R. 934, L. C. 


Annotations :—As to (3) Refd. Daw v. Eley (1865), L. R. 3 
Kg. 500, n. Asto (4) Consd. Parkes v. Stevens (1869), 5 
Ch. App. 36. Apld. Murray v. Clayton (1872), 7 Ch. App. 
570. LExpld. Harrison v. Anderston Foundry Co. (1876), 1 
App. Cas. 574. Apld. Clark v. Adis (1877), 2 App. Cas. 
315. Consd. Clark v. Adie (No. 2) (1877), 2 App. Cas. 
423; Moore v. Bennett (1884), 1 R. P. C. 129; Perry v. 
Soc. des Lunetiers (1896), 13 RK. P. C. 664; Kynoch v. 
Webb (1899), 17 R. P. C. 100. Distd. British United 
Machinery Co. v. Thompson ep 22 Rh. P. CG. 177. 
Consd. British United Shoe Machinery Co. v. Fussell 

C. 631. Dbtd. Lynch & Wilson v. Phillips 

(1 Cc. . Refd. Nordenfelt v. Gardner & 
ardner Gun Co. (1884), 1 RK. P. C. 61; Watling v. 

Stevens (1886), 3 R. P. C, 37; Proctor v. Bennis (1887), 

he etre 740. Generally, Refd. Penn v. Jack (1866), 14 


973. —— .|—(1) A patent may be granted 
not only in respect of a whole & complete thing 
described, but in respect, also, of a subordinate 
integer of that whole. But then the invention 
must be so described as to make it clear in respect 


Co. 
ilson 














Part VI.—SPECIFICATIONS. 


of what, the whole or the integer, the patent has 

been asked for & granted. 

(2) Where a person has invented an improve- 
ment in the form of a particular apparatus or 
machine, but combines that individual improve- 
ment with other things which are not his inven- 
tions, his specification must claim that particular 
individual thing, & not leave it doubtful whether the 
claim is made for the whole combination, of which 
that thing really only forms a part. In a drawing 
of a machine attached to a specification there was 
shown an intervening space, or opening, between 
two parts of the machine, the object of the patent ; 
it was intended as the arching of a cutter-plate, 
but this was not referred to & explained in the 
specification. In the specification there was the 
statement of an evil in existing machines, & upon 
careful examination, by a skilful person, he might 
suppose that the space exhibited in the drawing 
was intended to obviate this evil, but there was no 
statement to that effect, nor was the form of the 
opening described, & described as a necessary 
quality of improvement in the machine. This 
form was afterwards relied on as one of the great 
improvements in the combination of the patented 
apparatus :—Held: as it had not been properly 
explained, described, & claimed, the specification 
was defective. 

(3) There were three other things which, 
with this one, constituted a combination insisted 
upon as a novelty. Those three things were 
old, & the mere combination of the four without 
a clear & sufficient description of the purpose & 
use of that which might be claimed as new & 
valuable, & without a distinct claim in respect of 
the combination itself, even if such a claim would 
have been valid :—Held: not sufficient to support 
the patent.—CLARK v. ADIE (1877), 2 App. Cas. 
315; 46 L. J. Ch. 585; 36 L. T. 923; 26 W. KR. 
45, H. L. 

Annotations :— As to (1) Consd. Cropper v. Smith (1884), 1 
R. P. C. 81. Apld. Incandescent Gas Light Co. v. De 
Mare Incandescent Gas Light System (1896), 13 R. P. C. 
559. Consd. Dunlop Pneumatic Tyre Co. v. Moseley 
(1904),91L.T.40. Apld. Sirdar Rubber Co. v. Wallington, 
Weston, [1905] 1 Ch. 451. Consd. British United Shoo 
Machinery Co. v. Fussell (1908), 25 R. P. C. 631. Refd. 
Proctor v. Bennis (1887), 36 Ch. D. 740; Dowler v. Keeling 
(1898), 14 'T. L. R. 257 ; Harrison Patents Co. v. Nicholson 
(1908), 25 R. P. C. 393; Pugh v. Riley Cycle Co. (1914), 
31 R. P. C. 266. As to (2) Consd. Hattersley v. Hodgson 
ned), 23 R. P. C. 193. As to (3) Consd. Ellington v. 

lark, Bunnett (1887), 58 L. T. 40. Generally, Re'd. 

Dudgeon v. Thomson (1877), 3 App. Cas. 34; Thomson v. 

Moore (1889), 6 R. P. C. 426; Consolidated Car Heating 

Co. v. Came, [1903] A. C. 509; Patent Exploitation v. 

Siemens (1904), 21 Kh. P. C. 541; Marconi’s Wireless 

oo nas” v. Mullard Radio Valve Co. (1924), 41 


Mea ——— ——.|— MoorE v. BENNETT, No. 966, 
ante. 

975. -]—(1) Where a patent is taken 
out for a combination, it is not material to its 
validity that the specification should point out 
what parts are old & what are new, though, if an 
alleged infringement consists only in taking part 
of the combination, it is necessary that the patentee 
should in his specification have claimed the part 
so taken as new. Neither is it necessary that the 
patentee should explain the novelty & the merit 
of the invention. 

(2) In an action by P., patentee of a stoking 
machine, for infringement against persons who had 
purchased stoking machines made by B., it was 
proved that before the purchase P., knowing that 
they were going to set up stoking machines, went 
to them & asked them to try his machine, saying 
that they would find it a better machine than B.’s, 
without giving any intimation that he considered 
B.’s machine to be an infringement of his patent 
though he admitted that he did at that time 
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consider it to be so & intended to take legal pro- 
ceedings when he was in funds :—Held: as the 
p rchasers did not depose that when they bought 

.8 machines they were ignorant of P.’s patent, 
nor was there any reason to believe that they were 
ignorant of it or that P. supposed them to be so, 
P. had not on the ground of acquiescence or 
estoppel lost his right to sue them for an infringe- 
ment in using B.’s machines, it not being the duty 
of a patentee to warn persons that what they are 
doing is an infringement, & P.’s conduct not 
amounting to a representation that it was not an 
infringement.—PROCTOR v. BENNIS (1887), 36 
Ch. D. 740; 57 L. J. Ch. 113; 57 L. T. 662 ; 36 
W. HR. 456; 3 T. L. R. 820; 4 R. P. C. 333, C. A. 
Annotations :—.As to (1) Refd. Automatic Weighing Machine 

Co. ». Combined Weighing Machine Co., Combined 

Weighing Machine Co. v. Automatic Weighing Machine 

Co. (1889), 6 R. P. C. 120; Perry v. Soc. des Lunetiers (1896), 

13 R. P.C. 664. Generally, Retd. Gosnell ». Bishop (1888), 

6 R. PP. CG. 151; Automatic Weighing Machine Co. v. 

Knight (1889), 6 R. P. C. 297; Boyd v. Horrocks (1889), 

6 R. P. C. 152; Crampton v. Patents Investment Co. 

(1889), 6 R. P. C. 287; Thomeon v. Moore (1889), 6 

R. P. C. 426; Muirhead v. Commercial Cable Co. ret ; 

12 R. P. C. 39; Nobel's Explosives Co. v. Anderson (1894), 

11 KR. P. C. 519; Ticket Punch & Register Co. v. Colley’s 

Patents (1895), 11 T. L. R. 262; Incandescent Gas 

Light Co. v. De Maro Incandescout Gas Light ae A Nr 

(1896), 13 R. P. C. 559; Incandescent Gas Light 

Co. v. Sunlight Incandescent Gas Lamp Co. (1896), 13 

R. P. C, 333; Akt. Seperator v. Dairy Outfit Co. (1898), 

15 lt. P. C. 327; Presto Gear Case & Components Co. v. 

Simplex Gear Case Co. (1898), 15 R. P. OC. 635 ; Consoli- 

dated Car Heating Co. v. Came, [1903] A. C. 509; British 

United Shoc Machinery Co. v. Thompson (1904), 22 

Rh. P. C. 177: Kelvin v. Whyte, Thomson (1907), 25 

R. P. C. 1773 Lynch & Wilson v. Phillips (1909) 26 

R. P. C. 389; Roth v. Cracknell (1921), 38 BR. P. C. 120. 

976. May be in body of specification 
or in claim.] — NORDENFELT v. GARDNER, No. 
310, ante. 

977. Combination of known substances — De- 
scription by method of production—Not by known 
names.|—Patent for a mode of making a medicine 
by a particular combination of three known sub- 
stances. ‘he specification not describing those 
substances by their known names, but pointing 
out particular methods of producing them, held 
bad; those methods not being essential to the 
combination, nor part of the invention.—Savory 
v. PRICE (1823), Ry. & M. 1; 1 Web. Pat. Cas. 
83, n., N. P. 
seals et :-—Consd. Holmes v. L. & N. W. Ry. (1852), 12 








978. Partial uselessness of improvement de- 
scribed—Validity of patent—When not essential 
part.]|—LEwis v. MARLING, No. 440, ante. 

979. Patent limited to terms of specification.|— 
Where a patent had been granted merely for 
improvements upon the mechanism of an old & 
known machine :—Held: the patentee’s exclusive 
right thereto could not be permitted to exceed the 
exact terms of his specification ; & defts.’ improve- 
ments, which had the same object, but were 
effected in a manner not strictly corresponding 
to the specification, were not an infringement of 
his patent.—BROWN wv. JACKSON, [1895] A. C. 
446; 64L. J.P. C. 180, P. C. 

Whether claim limited to novelty.|—See Sect. 
5, sub-sect. 2, post. 


SUB-sECT. 5.—FOREIGN PATENTS. 


See Patents & Designs Act, 1907 (c. 39), s. 91; 
1919 (c. 80), sched. ; Patents Rules, 1920, rr. 15-18. 

980. What may be claimed— Nothing not pro- 
tected by foreign patent.|—-NoTES OF RULINGS BY 
THE COMPTROLLER-GENERAL, 1910 (B) (1910), 
27 R. P. C. App. ii. 
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Sect. 4.—Complete specification: Sub-sect. 5. Sect. 
5: Sub-sects. 1 & 2.] 


981. Effect of non-compliance with statutory 
requirements—Specification not open to public in- 
spection—Error in date of foreign application 
given.]—The Comptroller-General decided that the 
requirements of Rule 14 not having been complied 
with, & the complete specification not having been 
open to public inspection at the expiration of 
twelve months from the date of the foreign 
application as a result of the error in the date, the 
priority claimed under the International Con- 
vention could not be given :—Heid: the Comp- 
troller-General had power to refuse to grant the 
application under the circumstances as the require- 
ments, which should be treated as conditions 
precedent, had not been complied with.—Re 
APPLICATION UNDER SECTION 103 OF THE PATENTS 
AcT, 1883 (1906), 23 R. P. C. 788. 


SEcT. 5.—THE CLAIM. 
SUB-SECT. 1.—IN GENERAL. 

See Patents & Designs Act, 1907 (c. 29), s. 2. 

982. Distinct from description of invention.|— 
Kay v. MARSHALL, No. 354, ante. 

983. Object of claim.]—Kay v. MARSHALL, No. 

354, ante. 
_ 984. - To inform public.]—(1) A description 
in the specification of a lamp burner omitted to 
state where the hole for admission of air was to be: 
—Held: specification was insufficient. 

(2) The office of the claim at the end of a 
specification is to tell the public exactly what 
the invention is, & when, according to the natural 
construction of the claim, a patent would be void 
for want of novelty, the patentee is not at liberty 
to refer to the descriptive part of & drawings 
accompanying the specification, for the purpose 
of validating the patent by showing that some other 
is the true construction. 

(3) I am anxious . . . to support honest bond 
fide inventors who have actually invented some- 
thing novel & useful, & to prevent their patents 
from being overturned on mere technical objections, 
or on mere cavillings with the language of their 
specification so as to deprive the inventor of the 
benefit of his invention. This is sometimes called 
a “* benevolent ’”? mode of construction. Perhaps 
that is not the best term to use, but it may be 
described as construing a specification fairly, with 
& judicial anxiety to support a really useful 
invention if it can be supported on a reasonable 
construction of the patent. Beyond that the 

benevolent ”’ mode of construction does not go 
(JESSEL, M.R.).—Hinxs & Son v. SAFETY LIGHT- 
ING Co, (1876), 4 Ch. D. 607; 46 L. J. Ch. 185; 
36 L. T. 391. 


Annotations :—As to (3) Apld. Roberta v. Heywood (1879), 
27 W. R. 454. Refd. Pifmpton v. Spiller (1877), 6 Ch. D. 
412; Pirrie v. York Street Flax Spinning Co. (1894), 11 
R. P. C, 429; Patent Exploitation ©. Siemens Sth 21 

- P. C. 5413; Gold Ore Treatment Co. of Western 
Australia v. Golden Horseshoe Estates Co., Golden 
Horseshoe Estates Co. v. Gold Ore Treatment Co. of 
ye a celle a ) or P.C.95. Generally, Refd. 

. Brotherhoo » 15 Ch. D. : 
». Thierry (1896), 14 R. P. ion Spleen g room nane 
985. To define ambit of invention.) — 
pers v. SPILLER, No. 1035, post. 


-]—EDISON-BELL PHON H 
Corpn., Lirp. v. Sine No. 172, ante. as 

Security of patentees.] — Claims are 
for the security of patentees, to prevent it being 
said that the patentee has Slalnad more than can 
be really supported as his invention.— JACKSON v. 
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WOLSTENHULMES (1884), Griffin’s Patent Cases 
(1884-86), 184; 1 R. P. C. 105, 0. A. 
Annotation :—Consd. Marconi’s Wireless Telegraph Co. ¥. 

Mullard Radio Valve Co. (1924), 41 R. P. C. 323. 

988. -|—It is, however, as it appears 
to me, impossible for the patentee to go beyond 
the claim in his specification. The office of the 
claim is to protect the patentee from the danger 
of being supposed to make claims beyond those 
which he elects to make, & it must therefore limit 
his patent rights to what it fairly embraces 
(WILLS, J.).—EASTERBROOK v. GREAT WESTERN 
Ry. Co. (1885), Griffin’s Patent Cases (1884-86), 
81; 2 R. P. C. 201. 

989. Necessity for claim.]—LISTER v. LEATHER, 
No. 278, ante. 

990. ——-.|—te Von Bucu., No. 1427, post. 

991. ——-.|—-VickErs, Sons & Co. v. SIDDELL, 
No. 910, ante. 

992. Necessity for clear statement.]— fie VON 
Bucu, No. 1427, post. 

993. -]—This point has been considered by 
the A.-G. in conjunction with myself; we have 
come to the conclusion that provided the specifica- 
tion ends with a statement of the invention claimed 
distinct from the description of the invention 
contained in the specification, is complied with, & 
that there is no power in the Patent Office to 
examine into the conformity of the claims put 
forward by the patentee with the description of 
the invention which he has given. I should only 
guard myself by saying this, that if the suatement 
of the invention claimed were such as I claim the 
invention described in the specification, that 
would be regarded as a mere colourable compliance 
with the terms of the statute, & not as a distinct 
statement of the invention claimed because it 
would merely refer back to the previous descrip- 
tion. Therefore, I think there must be a real 
statement of the invention claimed, but if there 
is such a statement I do not think it is competent 
to the Patent Office to inquire whether it goes 
beyond or in conformity with the description of the 
invention. There is no doubt a claim of a par- 
ticular machine in saying, I claim the improved 
bicycle substantially as described, or I claim the 
improved incandescent light, or anything which 
clearly points to what the invention is. But merely 
to say I claim the invention described in the pre- 
vious specification is a case in which, although it 
has the form of a claim, I should think it was not 
a distinct statement of the invention claimed 
(HERSCHELL, S.-G.).—Re SmitTu’s PATENT (1883), 
Griffin’s Patent Cases (1884-86), 268. 














994. -|—VICKERS, Sons & Co. v. SIDDELL, 
No. 910, ante. ; 
995. .|— Although each claim may in 





itself be clear & succinct, if the claims are not 
really & substantially separate the claims taken 
as a whole would not be clear & succinct. A 
specification may contain a great many claims 
separate in their nature which are justifiably made 
under Patent Rules, 1905, r. 4. So long as the 
statement of each claim is in itself clear & succinct, 
& so long as there is an absence of repetition in the 
separate claims, there is not necessarily any in- 
fringement of the rule merely owing to the fact 
that there are a great many claims. On an 
application for a patent a complete specification 
was left, which ended with 23 claims. The Ex- 
aminer reported that the statement ot the invention 
claimed was not clear & succinct as required by 
Patent Rules, 1905, r. 4. The Chief Examiner, 
acting for the Comptroller, decided that the state- 
ment of the invention claimed did not comply 
with r. 4, & unless a clear & succinct statement 
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was substituted the specification would not be 
accepted.—Re BANCROFT’S APPLICATION (1905), 
23 R. P. C. 89. 


Annotation :-—Consd. Moore Filter Co. v. Great Boulder 
Proprietary Gold Mines (1921), 38 R. P. C. 239. 


996. -}—It is the duty of a patentee to 
state clearly & distinctly, either in direct words 
or by clear & distinct reference, the nature & 
Jimits of what he claims. If he uses language 
which, when fairly read, is avoidably obscure or 
ambiguous, the patent is invalid, whether the 
defect be due to design, or to carelessness or to 
want of skill. Where the invention is difficult to 
explain, due allowance will, of course, be made for 
any resulting difficulty in the language. But 
nothing can excuse the use of ambiguous language 
when simple language can easily be employed, & 
the only safe way is for the patentee to do his best 
to be clear & intelligible (LORD LOREBURN). 

The ct. may, on its own initiative, declare the 
patent to be invalid [for ambiguity] (LORD 
PARKER).—NATURAL COLOUR KINEMATOGRAPH 
Co., Lrp. v. BIOSCHEMES, Lp. (1915), 31 T. L. R. 
324; 32 R. P. C. 256, H. L.; affg. S. C. sub nom. 
Re SMITH’S PATENT (1914), 31 R. P. C. 237, C. A. 
Annotations :—Refd. British Thomson-Houston Co. »v. 

Duram (1917), 34 R. P.C.117; British Thomson-Houston 

Co. v. Corona Lamp Works (1920), 37 It. P. C. 277; 

British Thomson-Houston Co. v. Charlesworth, Peebles 

(1923), 40 R. P. C. 426. 

997. ———.] — BETTS v. 
(1917), 35 R. P. C. 1. 

998. -|—In 1913 a patent was granted for 
improvements relating to the making of chocolate 
pastry, & in 1914 a patent of addition was granted 
for improvements relating to the making of 
pastries. In an action for infringement of the 
patents, defts. denied infringement & alleged that 
the patents were invalid on the ground of prior 
public user, prior common general knowledge, & 
want of subject-matter :—Held: it was impossible 
to define what was the subject-matter of the claims; 
there was no subject-matter to support the patents, 
& there was no evidence on which it could be held 
that the patents had been infringed.—DAWSON v. 
HAWLEY (H. B. & BR.) (1920), Lrp. (1923), 40 
R. P. C. 148. 

999. Claim of mechanical equivalent—Must be 
specially claimed.|—TWEEDALE v. ASHWORTH, No. 
1043, post. 

1000. Claim of general principle—Must be 
reasonably clear.|—If a patentee intends to claim 
a general principle, it is his duty to make that 
intention reasonably clear in his specification.— 
Ackroyp & Brst, Lrp. v. THomas & WILLIAMS 
(1904), 21 R. P. C. 737. 

Annotations :—-Consd. Marconi’s Wireless Telegraph Co. v. 
Mullard Radio Valve Co. (1924), 41 R. P, C. 323. Refd. 
Ridd Milking Machine Co. v. Sim odes Milking Machine Co., 
{1916] 2 A. C. 550; Moore Filter Co. v. Great Boulder 
Proprietary Gold Mines (1921), 38 R. P. C. 239; Wallace 
w. Tullis Russell (1921), 39 R. P.C. 3. 

1001. -|—HARRISON PATENTS CO., 
Lrp. v. NIcHOLSON (H. N.) & Sons, Lrp. (1908), 
25 R. P. C. 393, C. A. 

1002. .|}—If a patentee desires to 
claim a general principle as part of his patent, it 
is his duty to make that claim reasonably clear 
in the claim as stated in the specification ; it must 
not be left to be inferred from a general review of 
the specification, or to be spelt out from ambiguous 
language used therein.—-Ripp MILKING MACHINE 





REICHENBERG & Co: 
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1000 1. Claim of general zrinciple— R. P. C, 3.—SCOT. 


Must be reasonab iy clear. }— 
BRotTHERS, LTD. v. HEPBURN & SON, 
[1018] N. Z. L. it. 865.—N.Z. 


Russe_tt & Co. (1921), 39 


h. Claim for re-issue—Combination 
not in original natent.}—WITHROW v., 
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Lro., [1916] 2 A. C. 550; 85 L. J. P.C. 211; 115 

L. T. 459; 33 R. P. C. 309. 

Annotations :—Consd. Marconi’s Wireless Telegraph Co. v. 
Mullard Radio Valve Co. (1924), 41 R. P. C. 323. Refd. 
Moore Filter Co. r. Great Boulder Proprictary Gold Mines 
SL ae P. C. 239: Wallace v. Tullis Russell (1921), 
10038. ——— Distinguished from claim for par- 

ticular arrangements of parts.] — EDISON-BELL 

PHONOGRAPH CORPN., LTD. v. SMITH, No. 172, ante. 
1004. May contain several claims—Each must 

be substantially separate.|-He BANCROFY’s APPII- 

CATION, No. 995, ante. 

1005. Claim of subordinate integer—Must be 
clear.|—-HARrRISON PATENTS Co., Lrp. v. NICHOL- 
SON (H. N.) & Sons, Lrov., No. 1001, ante. 

1006. Effect of partial invalidity—Patent void.]— 
Re WoRRALL’S PATENT (1918), 35 R. P. C. 226. 

1007. —— »|—Moork FILTER Co. v. GREAT 
ae PROPRIETARY GOLD MINEs, Lrp., No. 

» ante. 





SuB-srEcT. 2.—WHAT MAY BE CLAIMED. 


1008. Must not claim too much—General rule.]~— 
R. v. ELSE (1785), Dav. Pat. Cas. 144; 1 Web. 
Pat. Cas. 76; 1 Carp. Pat. Cas. 103. 

Annotations :—Apld. Bovill v. Moore (1816), 2 Marsh. 211. 
Refd. Cook v. Pearce (1843), 8 Q. B. 1044; Harrison v. 
Anderston Foundry Co. (1876), 1 App. Cas. 574. 

1009. .|\—Bovitt v. Moore (1816), 
Dav. Pat. Cas. 8361; 2 Marsh. 211; 1 Goodeve’s 
Patent Cases, 74. 

Annotations :—Refd. Cook v. Pearce (1843), 8 Q. B. 1054. 
Mentd. Germ Milling Co. e. Robinson (1884), Griffin’s 
Patent Cases (1884-1886), 103. 











1010. -——.|—-STEVENS v. KEATING, No. 
802, ante. 
1011. ——— Claim for new notes on musical 


instrument— One note only produced.] — Bain- 
BRIDGE v. WIGLEY (1810), 1 Carp. Pat. Cas. 270. 

1012. Claim for dowelling of paving blocks.| 
—PARKIN v. HARRISON, No. 806, ante. 

1013. Claim for making gas—Without 
reference to method.] — BoorH v. KENNARD, 
No. 1062, post. 

1014. Claim must not be general.|——Re HAmiL- 
TON, HAMILTON & HAMILTON’S APPLICATION, No. 
1422, post. 

1015. |—A patent was granted to It. for 
‘‘ improvements in fuse boxes for electricity supply 
mains.’’ The patentee in his specification claimed, 
first, the construction & arrangement of electrical 
fuse or cut-out boxes or covers which automatically 
prevent access being obtained to more than one 
main at a time; &, secondly, the construction 
& arrangement of electrical fuse or cut-out boxes 
substantially as described & shown in the figures. 
In an action for infringement brought by the 
owners of the patent, defts. alleged that the patent 
was invalid on the grounds of want of novelty, 
want of utility, & want of subject-matter. Defts. 
relied on the user of interlocking apparatus in 
signals & other things, & also on the common 
knowledge that in certain positions doors inter- 
fered with one another in opening. Pitfs. alleged 
that the patentee had for a useful purpose adopted 
what had in other ways only been known as an 
inconvenience :—Held: the first claim was not 
confined to the particular construction & arrange- 
ment shown in the body of the specification, but 
was a general claim extending to boxes or covers 


k. Failure to claim essential part— 
Invention anticipated as claimed.J— 
WEIR v. DENNY, WORTHINGTON Pump- 
ING ENGINE Co. v. WEIR (1804), LL 
hh. P, Cc. 657.—SCOT. 




















}-—-WALLACE ¥, 
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Sect. 5.—The claim: Sub-sects. 2 & 8.] 


with lids, whether attached by hinges or not, 
& of anyshape & arrangement provided that one 
lid, being opened, directly or indirectly prevented 
the other lid or lids being simultaneously opened, 
& the patent was invalid.—REASON MANUFAC- 
TURING Co., LTp. v. Moy (ERNEST F.), LTD. (1903), 
20 R. P. C. 205, C. A. 
Annotation :—Refd. Jandus Arc Lamp & Electric Co. v. 

Arc Lamp Co. (1908), 22 R. P. C, 277. 

1016. Claim to whatever will succeed.} — 
STEVENS v. KEATING, No. 802, ante. 

1017. Claim limited to that which public can use.]| 
—TETLEY v. Easton & Amos, No. 1059, post. 

1018. Claim to subject of speculation—Not 
actually invented by applicant.) — TETLEY v. 
Easton & Amos, No. 1059, post. 

1019. Claim for improvement—Must be limited 
to novelty.|—R. v. ELsE, No. 1008, ante. 





1020. ——— -|—MINTER v. MOwER, No. 503, 
ante. 
1021. .|—(1) The specification of a 








patent for ‘‘ improvements in winnowing or dress- 
ing corn,’ stated the improvements to con- 
sist in ‘‘ the substitution of a revolving screen, 
which is a cylinder of wire or other suitable 
material.’”’ It also stated that the drawings re- 
presented the improved machine “ with a portion 
of the side removed to show the points of novelty.” 
The drawings showed the screen to be used in 
the place of an ordinary screen, & to be constructed 
of circles of wire placed at proper distances from 
each other, but the specification stated that the 
patentees ‘‘ did not confine themselves to the 
precise details,’? & concluded by claiming ‘ the 
use of a revolving cylindrical screen for the pur- 
pose described’? :—Held: the claim was not 
confined to screens of the particular construction 
shown in the drawing; & as revolving cylindrical 
screens constructed of wirecloth, instead of cir- 
cular wires had been previously in use, the claim 
was too large & the patent consequently void. 

(2) I have been considering whether a proceed- 
ing might not be adopted in this case, which cannot. 
be in a case where there is very complicated 
machinery & conflicting evidence. In this case 
I think the questions of the validity of the patent 
é& the infringement will depend upon a comparison 
of pltf.’s specification with the specifications & 
the models showing what machines were in use 
before the date of the patent & the apparatus 
which defts. have used; & what I propose is, to 
reserve for the ct. all questions of law, & to leave 
the ct., upon the consideration & examination 
of these models & the specifications to say how 
the verdict should be entered upon the issues. I 
think, by adopting this course, the ct. would come 
to a more satisfactory conclusion as to the validity 
of the patent & the infringement of it, than by 
proceeding in the usual manner, which is often 
necessary, but which in this case does not apply 
(per CuR.).—NALDER v. CLAYTON & SHUTTLE- 
WORTH (1859), Macr. 378; 33 L. T. O. S. 184. 

_ 1022. -|—The patentees of an inven- 
tion for obtaining gold & silver from ores & other 
compounds brought an action for infringement. 
Defts. denied infringement, & alleged the in- 
validity of the patent on various grounds, including 
want of subject-matter & anticipation. Pltf.’s 
first claim was for the process of obtaining gold 
& silver from ores & other compounds, consist- 
Ing in dissolving them out by treating the powdered 
ore or compound with a solution containing 
cyanogen or a cyanide or cyanogen yielding sub- 
stance, substantially as described, & the second 
claim was for the process of obtaining gold & silver 
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from ores & other compounds, consisting in dis- 
solving them out by treating the powdered ore 
or compound with a dilute solution containing 
a quantity of cyanogen or a cyanide or cyanogen 
yielding substance, the cyanogen of which is pro- 
portioned to the gold or silver or gold & silver, 
substantially as hereinbefore described. Long 
before the date of pitfs.’ patent it was known 
that a solution of cyanide of potassium would 
solve gold, though no one had in this country, 
prior to pltfs.’ patent, commercially used such a 
solution to extract the fine gold from the powdered 
ore. Little gold ore, however, is found in this 
country, & ore is not imported for the gold to be 
extracted. At the date of the pltfs.’ patent there 
was no successful mode known of extracting the 
gold from the solution, & pltfs.’ invention was not 
used for nearly a year till such a method had been 
discovered. R.,in a specification prior to pltfs.’, 
described the use of a solution of cyanide to solve 
gold in the powdered ore, using, in addition to 
electricity to facilitate the action of the solution 
& to deposit the gold. S.,in another prior speci- 
fication, described a process similar to pltfs.’, 
except that he added to the solution a small 
amount of carbonate of ammonia. Defts. used, 
a similar process to pltfs., with the addition of 
an electric current, which they contended dis- 
tinguished their process :—Held : (1) it was known 
that cyanide of potassium would act as a solvent 
of finely divided gold, but not known that it 
would act as a solvent of gold to extract it from 
ore by a method which left a large residuum in 
the tailings, & pltfs.? process enabled a large 
amount of this residuum to be recovered, at any 
rate, from South African gold; the problem to 
be solved was to get gold from the ore, leaving 
the baser metals behind; pltfs. had solved this 
problem by a dilute solution of cyanide of potas- 
sium, which had a selective action, 7.¢., taking 
out the gold before the baser metals; this solu- 
tion was previously unknown, & defts. practically 
had no evidence to disprove the selective action ; 
defts.’ contention that pltfs. had abandoned the 
selective action in the ct. below, failed; the 
discovery of the selective action was novel & not 
anticipated. 

(2) The law applicable to paper anticipations 
.». if anticipations at all, is clear. It is this: 
That to constitute a paper anticipation the 
description in the prior specification must be such 
that a person skilled in the matter of reading it 
would find in it the invention which is sought to 
be protected by the patent, & unless this can be 
found in the writing itself, it is not an anticipa- 
tion at all. In our judgment, the existence of a 
chemical patent, wherein the combined effect of 
two or more chemicals is claimed in order to bring 
about a desired result does not by any means 
constitute an anticipation of a subsequent dis- 
covery that by the use of any one of the named 
chemicals the desired result can be attained, & 
a fortiori, when the compound of the two or more 
has failed to do so, for, as stated by Professor 
Mills, there are any number of cases known in 
chemistry where two things when put together 
act very differently from what they do apart 
(SMITH, L.J.).—CassEL GOLD ExTRAcTING Co., 
Lrp. v. CYANIDE GOLD RECOVERY SYNDICATE, 
(1895), 12. P. C. 232; 11 7T. L. R. 345, C. A. 

1028. Method of working known process.]— 
pecrne TELEGRAPH Co. v. Brett, No. 148, 
ante. 

~———.]—See, generally, Sect. 4, sub-sect. 4, ante. 

1024. Claim to produce invention ‘* by 
machinery ’’—Where operation never before per- 
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formed by machinery.|-ARNOLD v. BRADBURY, 


No. 1034, post. 


1025. Claim for applicability to other purposes. |— 
I have challenged defts.’ counsel to produce any 
authority for holding that a man may not in a 
patent for an invention say ‘“ This invention is 
capable of application to other purposes beyond 
that for which I am now by this specification 
claiming protection.’’ No authority of that kind 
has been produced. I am not aware of any 
myself; &, without authority produced to con- 
vince me, I should certainly be prepared to hold 
that a statement of that kind in this specification 
does not invalidate the patent (KEKEWICH, J.). 
—COLE v. SAQuI & LAWRENCE (1888), 40 Ch. D. 
132; 58 L. J. Ch. 237; 59 L. T. 877; 37 W. KR. 
109; 5ST. L. R. 84; 5 R. P. C. 489, C. A. 
Annotation :— : 

Artie te Refd. Shoo Machinery Co. v. Cutlan, [1896] 

1026. Claim for combination—In addition to 
specific inventions.|—The pltf. may be right in 
contending that this is a claim for a combination, 
but he claims something else as well. . . . Con- 
struing the specification most favourably to the 
pltf., it is a claim for a combination plus the three 
things specified. The specification is clearly bad 
(LINDLEY, M.l.).—Haws v. Harpina & Co. 
(1897), 14 T. I. R. 78, C. A. 

1027. Must be limited to novelty.] —A 
patent was granted for ‘‘improvements in & 
relating to liquid fuel ‘ burners.’’’ A petition for 
the revocation of the patent was presented by 
the owners of, & manufacturers under, a prior 
patent. Petitioners alleged that resp.’s patent 
was invalid for want of novelty, subject-matter 
& utility, & that the sale of petitioners’ spraying 
nozzles had been interfered with by reason of the 
sale of nozzles made in accordance with resp.’s 
alleged invention. In resp.’s burner a filter was 
combined with the atomiser in the nozzle, while 
in petitioners’ burner the filter was placed at a 
distance from the nozzle :—Held: the patentee 
had failed so to limit his first claim as to confine 
it to that which was the novelty, if any, of the 
invention, & accordingly the claim was so wide 
as to render the patent invalid.—J?e Mirickson’s 
PATENT (1923), 40 R. P. C. 477, C. A. 
ann Crahion :—Refd. Hale v. Coombes (1924), 41 RK. P. C. 


1028. Claim to what is old—-Where appendant to 
main claim.|—-A. obtained a grant of a patent 
for an explosive. His specification described the 
materials from which the same was to be made, 
but not the proportions, & claimed the explosive 
& the means described in the specification for 
igniting the same, one of which means at least 
was old. The owners of this patent brought an 
action against K. for infringement :—Held: the 
description in the specification was sufficient, & 
on the true construction of the specification the 
patentee had not claimed that which was old 
outside his invention, & the patent was valid.— 
BRITISH DYNAMITE Co. v. Kress (1879), 13 
R. P. C. 190, H. L. 


Annotations :-—~Distd. Britain v. Hirsch (1888), 5 R. P. C. 

226. Consd. Pneumatic Tyre Co. v. Casswell (1896), 13 
R. P. CG. 164. Refd. Dowler v. Keeling (1898), 14 T. L. R. 
257; Parker & Smith v. Satchwell (1901), 45 Sol. Jo. 502 ; 
True & Variable HKlectric Lamp Syndicate v. Bryant 
earn Syndicate (1908), 25 R. P. C. 461; Wallace tr. 
Tullis Russell (1921), 39 R. P.O. 3. 
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l. General rule.}—According to the 
true canons of construction the claim 
of the patent should not be read with- CAN. 
out reference to the specification. The m. Claim 
whole document must be looked at to 


see what the claim is.—JOHNSON v. 
OXFORD KNITYING CO. ‘ 
Exch. C. R. 340; 25 D. L. R. 658 


; for combination — Sub- 
stantially as described.J|—-RICKERBY v. 2 
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1029. Claim to method.|—WaLKER v. HYDRO- 
CARBON SYNDICATE (1885), Griffin’s Patent Cases 
(1884-1886), 238. 

1030. When surplus to main claim.|—-The 
addition to valid claims of claims for mere methods 
of application of the invention, which were sur- 
plusage, held not to invalidate the patent.— 
PNEUMATIC TYRE Co. v. CASSWELL (1896), 13 
R. P. C. 164. 

1031. Impossible process.]|—This was an action 
for the infringement of a patent for the manu- 
facture of new colouring matter or dyes. Defts. 
denied infringement & alleged that the patent 
was invalid, on the grounds that the specification 
was insufficient, that the invention was of no 
utilily, & had been anticipated :—Held: pltf. 
claimed the creation of a new metallic salt, the 
substitution of an alcoholic radicle for the metal 
of the salt, & the colouring matters obtained by 
the process described; defts. had not infringed 
pltf.’s process ; the metallic salt was an impossible 
product, & it was not a valid claim, as pltf. was 
either claiming an impossible process or a process 
that he had not described, & the action was dis- 
missed, with costs.—MONNET v. BECK (1897), 14 
Re PU. 171. 

1032. Process not described.|—-MONNET v. BECK, 
No. 1031, ante. 

1033. Chemical invention — Application of 
Patents & Designs Act, 1907 (c. 29), s. 38, as 
amended by Patents & Designs Act, 1919 (c. 80), 
s.11 (1).|—Re H. E. P.’8 APPLICATION (1925), 43 
R. P. C. 150. 





SUB-SECT. 3.—CONSTRUCTION OF CLAIM. 


1034. General rule-—Construed with reference to 
whole context.|—The usual issues may be granted 
in a patent suit before the hearing of the cause, 
although deft. denies the validity of pltf.’s patent 
on the ground of the generality of the claim in 
the specification. 

Where a patentee, in his specification, pro- 
tesses to do by machinery what has never been 
done before by machinery, & describes the 
machinery by which he does it, his claim is not 
too large on the tace of it, because it claims 
generally to perform the operation ‘ by 
machinery.”’ 

A patentee in his specification described an 
improved ruffle or frill, & the machinery by 
which he proposed to make such improved ruffle, 
& to fasten it to a plain fabric by a single series 
of stitches. By his claim he claimed the pro- 
duction by machinery of ruffles, & the simul- 
taneous attachment of them to a plain fabric by 
a single scries of stitches :—Held: the claim was 
not, on the face of it, too large. 

1 do not think that the proper way of dealing 
with this question is to look at the claims, & then 
see what the full description of the invention is, 
but rather first to read the description of the 
invention, in order that your mind may be pre- 
pared for what it is the inventor is about to claim 
(LORD HATHERLY, C.).—ARNOLD v. BRADBURY 
(1871), 6 Ch. App. 706, L. C. 

Annotations :-—Consd. Hdison-Bell Phonograph Corpn. %. 


re) 
Smith (1894), 10 T. L. 522. Refd. Moore Filter Co. tw. 
eee Boulder Proprietary Gold Mines (1921), 38 R. P. C. 


Duncan (1908), 25 R. P. C. 248.- 
SCOT. 


hn, ——— Combination must be clear.]— 
TEMPLETON ¥V. MACFARLANE (1848), 10 
Dunl. (Ct. of Sess.) 796; 20 Sc. Jur. 
63.—SCOT. 


(1915), 15 
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Sect. 5.—The claim: Sub-sect. 3.] 

10385. ]—(1) The object of a claim 1s 
not to claim anything which is not mentioned in 
the spect Nee tion: but to disclaim something which 
might otherwise be supposed to be claimed, & it 
must always be construed with reference to the 
whole context of the specification. ees 

A patentee of an improvement in skates, in his 

specification described his invention as relating 
to an improvement in attaching the rollers or 
runners to the stock or footstand of a skate, 
whereby the rollers or runners were made to turn 
or cant by the rocking of the stock or footstand, 
so as to tacilitate the turning of the skate on the 
ice or floor; & he described also a mode of AOE 
the skate applicable to ice by substituting fla 
runners for rollers, & a mode of securing the 
runners by clamping them between pairs of discs, 
the runners having smooth angular edges so that 
they might be reversed when the inner edges lost 
their angularity by wear, & a fresh sharp edge 
obtained, & when both edges of one surface became 
worn, the runner might be inverted & two more 
sharp edges obtained ; & he claimed first applying 
rollers or runners to the stock or footstand of a 
skate as described, so that the rollers or runners 
might be cramped or turned so as to cause the 
skate to be moved in a curved line; &, secondly, 
the mode of securing the runncrs & making them 
reversible as above described :—Held: the second 
part of the claim was to be read with reterence only 
to the first part, & not as a substantive claim, & 
the want of novelty in the second part of the claim 
did not invalidate the patent. 

(2) Where the only substantial evidence of prior 
publication of an invention lay in the fact that a 
single copy of an American book had _ been 
presented to the Patents Office library. where it 
had remained uncatalogued & unnoticed :—Held : 
this did not amount to a prior publication. 

(3) It is the duty of the judge to construe a 
specification fairly with a judicial anxiety to 
support a really useful invention if it can be 
supported upon a reasonable interpretation of the 
patent ; or as Mr. Aston said, a judge is not to be 
astute to find flaws in small matters in a specifica- 
tion with a view to overthrow it. . . . When the 
judge sees that there is a real substantial invention 
of great merit, & the description is fairly made, so 
that a competent workman can make the invention, 
it is not his duty to endeavour to construe the 
patent so as to make it claim that which it is 
utterly absurd to suppose would be claimed, 
because it is so well known as a matter of public 
notoriety, that nobody would think of claiming 

such a thing (JESsEL, M.R.).—PLIMPTON v. SPILLER 
(1877), 6 Ch. D. 412; 47 L. J. Ch. 211; 37 L. T. 
ie : ao W. R. 285, C. oe 

nnotations :-—As w (1 eid. A 

R. P. C. 81; Edison: Boll Pig Coren a eee & 

Young (1894), 11 R_ P. C. 389; Electric Construction Co, 

v. Imperial Tram. Co. (1900), 16 R. P. C. 631. Ae to (2) 

Distd. United H pseh att a a ewan (1885), 2 R. P. Cy 

;: 8 v. Rothwe oe . D. . ° 

United Telephone Co. *. Hucriecn Gox- Walker ‘agear on 


Ch. D. 720. 48 to (3) Refd. Wegmann v. Corcoran (1879 
D. 65; Van Berkel v. Simpson (1206), 23 Ke P. @ 


1036. —— .|—Pltf., who brought his action 
originally in respect of the infringement by defts. 
of several patents, before & at the trial abandoned 
all claims except in respect of the inventions 
specified in claim 2, under his patent No. 1540 
uf 1874, « in claim 4 under his patent No. 3840 
of 1873. At the trial the verdict of the jury on 
the questions submitted to them in regard to 
patent No. 3840 was in favour of pltf. but two 
questions were reserved for furthcr consideration 
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by the judge, viz., (a) whether pltf.’s pate 
Np. 3840 was bad on the ground that the firs claim 
in the specification was for three distinct inven- 
tions, one of which was admittedly old ; (b) whether 
such patent was bad on the ground that the 
eau claim in the specification was for an inven- 
tion already patented :—Held: on the true 
construction of the specification the first claim 
was not for three distinct inventions, but for the 
particular combination therein referred to, the 
invention claimed in the second claim was not the 
same as that by which defts. alleged it had been 
anticipated, &, therefore, pltf.’s patent No. 3840 
was good. 

T think that it is necessary to look at the whole 
of the specification, & at the state of knowledge 
at the time of its publication, in order to decide 
whether a particular claim is a claim to a combina- 
tion of several things, some new & some old, or a 
claim to several distinct inventions (DENMAN, J.). 
—WESTINGHOUSE 1. LANCASHIRE & YORKSHIRE 
Ry. Co. (1884), 1 R. P. C. 98; Griffin’s Patent 
Cases (1884-1886), 244. 
merci -—Refd. Re Allen (1887), Griffin’s Patent Cases 

1037. -_—.]—-Every claim in every patent 
must be read & construed with reference to the 
specification & not as if the claim were an isolated 
sentence having no connection with or reference 
to what precedes it. 

If the language ot a specification is clear enough 
to guide a competent workman & enable him to 
obtain the desired result, we cannot see how a 
ct. can hold the language insufficient in point of 
law. No doubtit is for the ct. & not for a workman 
to construe the specification; but if a workman 
says it is a sufficient guide to him & the ct. believes 
him, the ct. must hold that as regards clearness ot 
description the specification is, in point of law, 
sufficient (LINDLEY, L.J.)—Epison & SWAN 
ELECTRIC LIGHTING Co. v. WOODIIOUSE & RAWSON 
(1887), 4 R. P. C. 99; 37. L. R. 367; Griffin’s 
Patent Cases (1884-1886) 90, C. A. 

Annotations :—Refd. Edison & Swan United Wlectric Light 

Co. v. Holland aay 5 T. I. R. 294; Edison-Bell 

mith & Young (1894), 


Phonograph Corpn. v. 11 R. P. C, 
389; Parkinson v. Simon (1894), 11 R. P. C. 493. 











1088. -|—LEADBEATER v. KITCHIN, 
No. 1092, post. 
1039. ———.|—Tubes, Lrp. v. PERFECTA 





SEAMLEss STEEL TUBE Co., LrpD., No. 735, ante. 

1040. -]—Obviously the rest of the 
specification may be considered in order to assist 
in comprehending & construing a claim, but the 
claim must state, either by express words or by 
plain reference, what is the invention for which 
perfection is demanded. The idea of allowing a 
patentee to use perfectly general language in the 
claim, & subsequently to restrict, or expand, or 
qualify what is therein expressed by borrowing 
this or that gloss from other parts of the specifica- 
tion, is wholly inadmissible. I should have thought 
that it was also a wholly original pretension (LORD 
LOREBURN, C.).—INGERSOLL SERGEANT DRILL Co. 
v. CONSOLIDATED PNEUMATIC Toor Co., LTp. 
(1907), 25 R. P. C. 61, H. L. 


Annotations :-—Refd. British United Shoe Machinery Co. v. 
ee oe T, L. R. 74; Hale v. Coombes (1924), 


1041. Claim confined to old principle—Though 
method of application new.|—A patentee in the 
specification sums up the principle in which his 
invention consists; if this principle be not new 
the patent cannot be supported, although it 
appear that the application of the principle, as 
described in the specification, is new.—R. v. 
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CUTLER (1816), 1 Stark. 354 ; Web. Pat. Cas. 76, n. ; 
1 Carp. Pat. Oas. 351, N. P.' 
Annotation :—Refd. Brooke v. Aston (1857), 6 W. R. 42. 


1042. Claim Hmited by preceding description.) — 
Kay v. MARSHALL, No. 354, ante. 
_ 1043. -]—The patentee of an invention of 
improvements in flats, & in fasteners for securing 
the card clothing thereon & thereto, brought an 
action for _infringement against defts., also 
patentees of inventions for a similar object. Defts. 
denied infringement, & by their pleadings raised 
the ordinary objections to validity. At the trial 
they put forward the common dilemma that they 
had not infringed, or that pltf.’s patent was void, 
but the question of validity was not really gone 
into. The old method of attaching card clothing 
to the flat, & of stretching the foundation of the 
clothing was by drilling holes in the flat, riveting 
on the foundation on one side, then stretching 
the foundation tight by pincers, & riveting it on 
the other side when stretched. The disadvantages 
were, the foundation puckered between the rivets, 
the holes were numerous, & were expensive to 
make, the rivets collected dirt, & the edges of the 
foundation being exposed were frayed. In 1877 
defts. substituted nicks for the holes, & sewed the 
foundation to the flat by wires. In 1886 they 
invented a method of fastening by a strip of metal 
under the heads of the rivets, turning it down over 
the edge of the foundation. Neither of these 
inventions were really successful or practically 
used. In pltf.’s invention, dated in 1888, the flat 
was made with a rib at each side of the under 
surface. The fasteners on each side consisted of a 
strip of metal, the top edge made in the form of a 
three sided recess or =, gripping the foundation, 
the middle part of the fastener being flat, & the 
lower part bent round & grasping the rib under the 
flat. The lower part was bent round the rib after 
the => had been affixed, & in the process of fixing 
the fastencr the requisite stretch was given to the 
foundation. In effect, pltf.’s fastener formed a 
continuous clamp of a special form, encasing the 
edges of the foundation & of the flat. It was 
successful in getting rid of the old difficulties. In 
his specification, pltf. laid great stress on the grip 
obtained by the =, & also by the lower bent part. 
The alleged infringement was a third invention 
of defts. Their fastener was formed of continuous 
clamps, enclosing part of the foundation, the sides 
of that & of the flat, & was bent under the flat; 
the upper part had a serrated edge ; there was no 
rib under the flat. One clamp was first fixed on, 
the foundation was then pushed tight & stretched 
by a steel comb, & the other clamp fixed on :— 
Held: the pltf.’s invention was for a new 
mechanical mode of obtaining an old result, viz., 
to fasten the foundation perfectly flat, & with an 
even stretch on the flat, that in effect pltf. had 
claimed the mode & thing he had described, & 
had, therefore, included in his invention the merit 
of stretching by the same operation, that the 
doctrine of mechanical equivalents did not apply, 
though the invention claimed was no doubt useful, 
ingenious, & meritorious, defts. had not infringed, 
as their fastener did not grip the edge of the 
foundation separately, & they did not stretch in 
the. same manner as pltf.—-TWEEDALE v. ~ 
WORTH (1892), 9 R. P. C. 121, H. L. 


eon :—Roefd. Hale v. Coombes (1925), 42 R. P. GC. 





1044, ———.]|—Lown v. GODDARD, No. 561, ante. 


1045. ——-.]—-In 1897 a patent was granted to 
for a machine for stropping razors. The 
patentee claimed : a machine for stropping razors 
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consisting of a reciprocating flexible strop led 
around a pulley or the like a razor holder pivoted 
& adapted to be rocked from side to side about its 
pivot by means of the said strop so as to present 
the edges of the razor alternately to the strop 
during the reciprocating motion of the said strop 
substantially as described. B. brought an action 
against W. for infringement of the patent. Deft. 
among other anticipations relied on the previous 
specification of S. in which a machine effect 
the like object was described. He alleged that 
the patentee’s claim included this earlier invention, 
& that he had insufficiently described in what the 
novelty of his invention consisted. The two 
machines differed in certain details :—Held: the 
patentee’s claim was confined to the form of 
machine he had particularly described; that it 
did not include the earlier invention; that there 
were material differences between the machine of 
pltf. & the machine of S.; & that deft. had in- 
fringed. An injunction was awarded with costs, 
& an inquiry as to damages & delivery up of 
infringing arts. was ordered.—BESTON v. WATTS 
(1908), 25 R. P. C. 19, C. A. 

Annciation :—Refd. Hale v. Coombes (1924), 41 R. P. C. 


1046. |—Held: (1) (LORD BUCKMASTER) 
The words substantially as described in Claim 1 
could not be ignored &, reading the specification 
as a whole, the true invention protected by the 
patent included the attachment of the device to 
the rear of & outside the head of the missile ; 
nothing of that kind has been previously disclosed, 
there was good subject-matter for the invention 
& that the patent was good as a whole; (2) (LORD 
SUMNER) The words substantially as described in 
Claim 1 referred to the verbal descriptions of the 
projectile & of the various devices named in the 
claim, & that, having regard to passages in the 
specification, the words did not serve to restrict 
the scope of claim 1 within limits to which prior 
anticipation & common knowledge would not be 
a fatal answer.—-HALE v. COOMBES (1925), 42 
R. P. C. 328, H. L. 

Annotation :—Refd,. Tucker v. Wandsworth Electrical Manu- 

facturing Co. (1925), 42 IR. P. C, 531. 

Reference to particular parts of specification.|— 
See Sect. 6, sub-sect. 2, B. (0), post. 

1047. When reference to other part of specifica- 
tion not permissible—Claim prima facie invalid.|— 
Hinks & Son v. SAFETY LIGHTING Co., No. 984, 
ante. 

1048. ——— Claim too general.] — INGERSOLL 
SERGEANT DRILL Co. v. CONSOLIDATED PNEUMATIC 
Toot Co., Lrp., No. 1040, ante. 

1049. .]—(1) A specification claiming 
‘* the improved turning table hereinbefore 
described ’’’ must be construed as claiming the 
parts or elements of which that table is composed, 
as well as the table as a whole. A. the patentee 
obtained a patent for ‘‘ an improved turning table,”’ 
all the component parts of which, except one, 
were comprised in a prior patent, the specification 
of which was not enrolled until after the date of 
A.’s patent. A. in his specification claimed ‘‘ the 
improved turning table ‘hereinbefore described, 
‘‘ without showing that any part of it was old; 
the jury found that the introduction of suspending 
rods made the table a new instrument :—Held : 
the specification of A.’s patent was bad, & that 
defts. were entitled to the verdict on an issue 
respecting the sufficiency of the specification, & 
pltf. was entitled to the verdict on an issue 
respecting the novelty of the invention. 

(2) Twofold object in requiring a specification, 
that invention should be given to the public; & 
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Sect. 5.—The claim: Sub-sect. 3. 
sect, 1, A.] 


that no person should inadvertently infringe the 
patentee’s right. 

(3) The claim being ‘‘ for an improved turning 
table ” will not alone make all that follows a 
combination. Parts described & not disclaimed 
must be considered as claimed. Specification 
construed as claiming all the parts equally.— 
HOLMES v. LONDON & NorRTH WESTERN Ry. Co. 
(1852), 12 C» B. 831; Macr. 13, 22 L. J. C. P. 57; 
20 L. T. O. 8.112; 17 Jur. 304; 138 HE. R. 1132. 


Annotations :—<As to (1) Refd. Platt v. Else (1853), 17 Jur. 
188; Gittins v. Symes (1854), Macr. 300. eS a) Rell: 
Tetley v. Easton & Amos (1853), Macr 82. 


1050. ——— Not limited to single application.|— 
Pitf. in his specification claimed the application 
of a shuttle in combination with a needle, as shown 
in sheet 1 of the drawings, for forming & sewing 
loops of thread or other substance for the purpose 
of producing stitches either to unite or ornament 
various fabrics, whatever may be the means 
employed for working such shuttle & needle when 
employed together. By a disclaimer he stated: 
I do not claim the use in a machine of several 
needles & shuttles, nor do I claim any of the 
mechanical parts separately of which the machinery 
shown in the drawing is composed: — Held: 
pltf.’s claim was not confined to the single applica- 
tion of a shuttle in combination with a needle, as 
shown in sheet 1; but extended generally to the 
application of a shuttle in combination with a 
needle for the purpose of producing the effect 
stated in the specification.— THOMAS v. FOXWELL 
(1859), 32 L. T. O.S. 3743 6 Jur. N.S. 271. 

1051. ——— Not limited to combination.|—-BovILL 
v. CRATE (1867), Griffin’s Patent Cases (1887), 46. 


Annotations :—Refd. Bovill v. Smith (1868), Griffin’ 
Cases (1887), 49; North British Rubber Con. P Ccenally 
& Jeffory Manufacturing Co. (1894), 12 R. P. C. 17. 


1052. ‘* Substantially as described.’’|— 
The words ‘ substantially as described ’”’ follow. 
It has been said in this ct. in previous cases—& I 
wish, as far as I am concerned, to repeat it—that 
when you condescend upon a number of elements 
in a claim & claim the combination of those 
elements ‘‘ substantially as described’? you must 
be taken to mean that the elements upon which 
you have condescended are to be substantially 
present in the combination which you say is within 
Ada grant ae Movutron, L.J.).—HoLMEs 
v. SOCIATED NEWSPAPERS, LTb. 

R. P. CG. 136. pf tees 

1058. Claim for method of construction—Con- 
debe as claim for article.|-BusH v. Fox, No. 616, 
ante. 

1054. Claim to subordinate integer—Not to be 
limited by matter outside claim.] — ELEcTRIC 
CONSTRUCTION Co., Ltp. v. IMPERIAL TRAMWAYS 
Co., Lrp. (1900), 17 R. P. C. 537. 

a io Van Borkel v. Simpson (1907), 24 

1055. Several claims — Must be construed 
separately.|—The owners of a patent for improve- 
ments in boot nailing machines brought an action 
for infringement. The specification described 
improvements in details, each of which was made 
the subject of a separate claim. Pltfs. contended 
that the whole new machine was designed to 
accomplish certain specified objects which were 
new, & that each improvement claimed tended to 
the furtherance of those objects as a whole, & 
that therefore the claims should be limited in 
construction & be held valid. They alleged 
infringement in respect of the eighth claim only :— 
Held: the claims must be construed separately, & 
each must stand on its merits; certain of the 
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claims involved no invention & others were antici- 
pated; also on ‘a wide construction the eighth 
claim would be invalid, while on a narrow 
construction there was no infringement. Judg- 
ment was given for defts.—BRITISH UNITED SHOE 
MACHINERY Co., LTD. v. CLAUGHTON (HUGH), LTD. 
(1906), 23 R. P. C. 321. 

1056. Claim to apparatus for playing game.}— 
NoTEs oF OFFICIAL RULINGS 1926 (A) (1926), 43 
R. P. C. App. I. 


Secr. 6.—CONSTRUCTION. 
SuB-sSECT. 1.—QUESTION FOR JUDGE OR JURY. 
A. In General. 

1057. General rule—Question for judge.]—(1) It 
is unnecessary to trouble you [the jury] with any 
objection that arises on the face of the patent & 
the specification, because, as these are matters of 
construction, &, therefore, matters of law, they 
cannot in any way be assisted by the verdict, 
unless, indeed, terms of art are explained by 
evidence, & then it would be for you to consider 
whether the evidence produced satisfies you that 
the terms of art were used in the sense put upon 
them. Nothing of this kind necessarily arises In 
this case, & questions arising on the comparison 
of different parts of the specification with the 
patent, will be reserved for another occasion (LORD 
ABINGER, C.B.). 

(2) The inaccurate use of words, if sense 
sufficiently clear, will not vitiate a specification.— 
DEROSNE v. KAIRIE (1835), 2 Cr. M. & R. 4763 1 
Web. Pat. Cas. 154; 1 Gale, 109; 1 Mood. & R. 
457; 5 Tyr. 393. 

‘Annotation :-—Generally, Mentd. Crano v. Price (1842), 4 

Man. & WU. 580. 

1058. 
83, ante. 

1059. Identity of two inventions.]— 
(1) To support a patent it is not necessary that its 
utility should be such as to exclude everything 
else of the kind. 

(2) Specification sufficient if intelligible to a 
workman & the claim understood. 

(3) The question as to the identity of two 
inventions described in specifications is for the ct. 

(4) A patentee can only claim that which he can 
give the public the means & facility to use. 

(5) A patentee cannot claim a mere subject of 
speculation not actually invented by him. 

(6) Specifications are to be construed in a 
candid & fair spirit ; & if any mistake in one part 
can be corrected by other parts of the specification 
such correction should be made. 

(7) Full effect should be given to an invention, 
but not so as to include things not contemplated 
by the patentee. A patentee is bound to give the 
public the full benefit of his knowledge on the 
subject of his invention. By making a general 
claim, a patentee cannot claim improvements of 
which he was ignorant at the date of his patent.— 
TerLey v. Easton & Amos (1852), Macr. 47. 

1060. |—In 1844, G. obtained a 
patent for ‘‘ Improvements in grinding wheat & 
other grain.” He described as his invention “ the 
forcing & distributing of atmospheric air from the 
eye or centre of millstones, for the purpose of 
cooling the grain during the process of grinding ”’ ; 
this was effected by an air box placed below the 
millstones, into which air was forced by the rapid 
rotation of a fan or blower, which caused a current 
of air perpendicular to the axis of the fan; & the 
air was conducted by a pipe through the eye of the 
lower stone to the centre of the two stones, & 


.|—NEILSON v. HARFORD, No. 
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there distributed between them by an apparatus 
provided with fans or arms. In 1846, pltf. 
obtained a patent for ‘‘ Improvements in manu- 
facturing wheat & other grain into meal & flour.”’ 
His invention consisted of the application of 
ventilating vanes or screws at the centre of the 
Stones for supplying the air between the grinding 
surfaces ; a portable ventilating machine, blowing 
by a screw vane, which caused a current of air 
parallel to the axis of the vane, was attached 
externally to the eye of the upper millstone ; the 
screw vane being set in rapid motion, the air was 
compelled to pass through the eye into the centre 
of the two stones, & so find its way out between 
them. In 1851, deft. obtained a patent for ‘‘ Im- 
provements in grinding wheat,” & his plan was 
to remove from the centre of both stones a large 
circular portion of each, & in this space, opposite 
to the separation of the two stones, to place a fan 
or blower, by the rapid rotation of which a centri- 
fugal motion was given to the air, & it was driven 
between the stones :—Held: (1) deft.’s invention 
was no infringement of pltf.’s, but that each was a 
new method of accomplishing a well known object, 
viz. the cooling grinding substances by the common 
principle of obtaining a current of air by a rotating 
vane; (2) the construction of the specification was 
a question of law for the ct., & not for the jury.— 
BovILL v. Primm & Rann (1856), 11 Exch. 718 ; 
26 L. T. O. S. 312; 156 E.R. 1019. 

Annotation :—Cenerally, Mentd. Thomas v. Foxwell (1858), 

6 Jur. N.S. 37, 

1061. -.|—Where the meaning of a 
document depends upon its terms & not on matters 
of fact dehors the document, the question will be 
for the judge, even although the terms are technical 
or scientific. But where an ambiguity is raised by 
evidence dehors the document, which is plain upon 
the face of it, the ambiguity being as to a term 
which imports one thing in a scientific sense, & 
another in a commercial sense :—Qu.: whether 
it is for the judge or the jury. 

Thus, though the construction of a patent or 
specification is ordinarily for the judge, yet where 
pitf.’s specification mentioned the precipitated or 
hydrated oxides of iron, & there was, on the issuc 
of novelty, a prior patent proved, the specification 
of which mentioned carbonate of iron, & the 
scientific evidence showed that real carbonate of 
iron was so difficult to be preserved that it was not 
commonly sold in the shops, though it existed as a 
chemical substance, & what was sold for it would 
be in fact a hydrate, through absorption, but that 
carbonate would not be understood chemically as 
meaning hydrate ; the judge having ruled that the 
specification was to be construed commercially, not 
scientifically, that carbonate commercially meant 
the hydrate, & that on the issue of novelty pltf. 
must be consuited, the ct., after great doubt, set 
aside the nonsuit, & granted a new trial.—HILLs 
v. LONDON GAsLicntT Co. (1857), 27 L. J. Ex. 60; 
subsequent proceedings (1860), 5 H. & N. 312. 

i — ‘ : s (1861), 6 L. T. 90. 
AR. Bots Doe nen (1860) 1K. & 1020. Mentd. 

Hills v. Liverpool United Gaslight Co. (1862), 32 L. J. 

Cath, Sar ahh ES On ee ie 

a Mortons Appin. (1897), 13 B. P. C, 97- 

1062. -]—In 1852, pitf. obtained a 
patent for an invention of improvements in the 
manufacture of gas; which was stated in the 
specification to ‘‘ consist in the direct use of seeds, 
leaves, flowers, branches, nuts, fruit, & other 
substances, & matters, containing oil, or oily or 
resinous matter,’’ & it was also stated that the 
mode of using the materials, might be ‘‘ the same 
as the apparatus used in the ordinary mode of 
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making gas from coal.’’ The claim was as follows : 
“* T claim for making gas direct from seeds & matter 
herein named for practical illuminations or other 
useful purposes, instead of making it from the oils, 
resins, or gums, previously extracted from such 
substances.’’ In 1829, H. had obtained a patent 
for improvements in illuminations or artificial 
light, & by his specification he proposed to use 
fatty substances, such as greaves or graves, also 
the residuum after the oil had been expressed from 
seeds, such as oil cake, also beech nuts, mast, cocoa 
nuts & other matters abounding in oil, & he pro- 
posed to use these substances separately & in 
combination. Pltf. having brought an action for 
the infringement of his patent :—Held: (1) H.’s 
specification showed that the making gas direct 
from seeds & other oily matters was not new at 
the date of pltf.’s patent; (2) as the want of 
novelty appeared distinctly from a written instru- 
ment, it was for the ct. & not the jury to determine 
the identity of the two supposed inventions ; 
(3) the claim, being merely for making gas direct 
from sceds & matter stated in the specification, 
without reference to any method of doing it, was 
too large & general a claim & could not be sup- 
ported.—_BooTtn v. KENNARD (1857), 2 H. & N. 
Be 26 L. J. Ex. 305; 29 L. T. 0.8. 163; 5 W.R. 
607. 

Annotations :—.As to (1) Refd. Betts +. Menzies (1860), 1 








Kk. & EK. 1020. As to (2) Dbtd. Hills v. Mvans (1861), 6 
L. T. 90. Refd. Betts v. Menzics (1860), 1 EK. & HK. 1020, 
1063. -}] — Where the question of 


novelty or infringement depends merely on the 
construction of the specification, it is one entirely 
for the judge, but where it also depends on other 
circumstances, such as the degree of difference, or 
of similitude between two machines, it is a mixed 
question of law & fact: what the jurymen find 
to have been done is the matter of fact; but the 
judge must apply that fact according to the rules 
of law, & is entitled & bound to say whether what 
has been done amounts to an infringement. 

Pitf. took out a patent for an improvement in 
machinery used for roving cotton. His specifica- 
tion appeared to claim the discovery of the 
application of the principle of centrifugal force for 
such a purpose, but he filed a disclaimer, declaring 
that he intended to claim only the application of 
centrifugal force in the particular manner described 
in the specification:—Held: taking these two 
instruments together they sustained the patent. 

The construction of the specification is for the 
ct., with the aid of such facts as are admissible, 
to explain written documents (LORD WENSLEY- 
DALE).—SEED v. Hiaains (1860), 8 Hl. L. Cas. 
550; Macr. 351; 30 L. J. Q. B. 814; 11 BR. 
544; sub nom. SEED v. HIGGINS, HiI@GciIns v. 
SEED, 3 L. T. 101; 6 Jur. N.S. 1264, H. L. 
Annotations :—Apld. Pirrie v. York Street IF 

Borieehy BRE PEs, Saka eel Fe sblaning 

Shuttleworth (1859), Macr. 378. Mentd. Potter v. Parr 

(1860), 2 B. & S. 216; Curtisv. Platt (1863), 3 Ch. D. 135, n. ; 

Ralston v. Smith (1865). 11 H. L. Cas. 223; Daw v. Kley 

(1867), L. R. 3 Eq. 496; Clark v. Adie (1877), 2 App. 

Cas. 315; Plimpton v. Spiller (1877), 47 L. J. Ch. 211: 


Maxim-Nordenfelt Guns & Ammunition Co. & Hiram: 
Maxim v. Anderson (1897), 13 T. L. R. 262, 








a -|\—HILL v. Evans, No. 5938, 
ante. 
1065. —— .|—Epison & Swan Evectrric 





ons Co.'v. WOODHOUSE & Rawson, No. 1037, 
ante. 

1066. ——- ——-.] — WILFLEY ORE CoNCEN- 
TRATOR SYNDICATE, Lrp. v. GUTHRIDGE (N.), 
Lrp., No. 653, ante. 

1067. Expert witnesses—Examination as to con- 
struction not permissible.) — The practice of 
examining & cross-examining expert witnesses as 
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Sect. 6.—Construction: Sub-sect, 1, A. & B.; sub- 
sect. 2, A. & B. (a).] 


to the construction of specifications, the existence 
of invention, & anticipation, is irregular & preju- 
dicial to the proper trial of patent actions.— 
GrapHic Arts Co. v. Hunters, Lrp. (1910), 27 
R. P. C. 677, 

1068. Whether specification misleading—Ques- 
tion of fact—Not reviewed on appeal.|—In 1905 a 
patent was granted for ‘‘ Internal combustion 
engines.’”. One of the claims was afterwards 
amended. In an action for infringement of the 
patent, defts. alleged (inter alia) that the patent 
was invalid for want of novelty, several prior 
specifications being cited, & for want of subject- 
matter, & that the specification was insufficient. 
At the trial it was admitted that the drawings & 
part of the description were incorrect, but it was 
contended by pltfs. that the errors were not such 
as would mislead a compctent gas engine engineer. 
In defts.’ engine the sleeve that opened & closed 
the ports had not only a reciprocating movement, 
but also a simultaneous rotary oscillating move- 
ment. Defts. made a counterclaim for revocation 
of the patent. It was held at the trial that two of 
the prior specifications described four-stroke cycle 
engines in which a piston had attached to it a 
sleeve containing a port which by means of a 
rotary movement, applied to the piston & sleeve 
together, registered with a series of inlet & exhaust 
ports, or with slots placed on one side of the 
cylinder only, the sleeve making one revolution 
in four strokes; that the amendment of pltfs.’ 
specification, if it had enlarged the claim, must be 
rejected as ulira vires; that defts.’ device had a 
closer resemblance to the engines described in the 
two prior specifications than to pltfs.’; & that 
defts. had not infringed; &, further, that the 
specification was misleading. The counterclaim 
for revocation was ordered to stand over, with 
liberty to apply. Plitfs. appealed to the Ct. of 
Appeal :—Held: (1) defts. had not infringed. 
(2) (HamiILTON, L.J.) whether the specification was 
misleading was, in the present case, a question of 
fact depending upon the evidence given at the 
trial, & he was not prepared to differ from the 
finding below.—KNIGUT v. ARGYLLS, Lp. (1913), 
30 R. P. C. 321, C. A. 3 previous proceedings (1912), 
29 R. P. C. 593. 


B. What may be left to Jury. 

1069. Terms of art.|—-DEROSNE v. Farriz, No. 
1057, ante. 

1070. 
ante. 

1071. ———.]—HILu v. Evans, No. 593, ante. 

1072, Commercial phrases.]| ELLIOTT v. TURNER, 
No. 1124, post. 

1073. -|—HILL v. Evans, No. 593, ante. 

1074. Sufficiency of description of invention.]— 
(1) A patent was granted ‘‘ for improvements in 
the manufacture of gelatinous substances, & in 
the apparatus to be used therein,” with the usual 
proviso as to the enrolment of the specification 
within six months. Before the expiration of the 
six months, the grantee assigned all his interest in 
the patent. He then, by leave of the Solicitor- 
General, disclaimed that part of the title contained 
in the words ‘‘& in the apparatus to be used 
therein,”’ a copy of which disclaimer was filed by 
the Clerk of the Patents of England, the original 
having been duly certified. In an action by the 


.|—NEILSON v. Harrorp, No. 83, 
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assignee of the grantee for an infringement, the 
declaration stated the patent to have been granted 
for ‘certain improvements in the manufacture of 
gelatinous substances & the apparatus to be used 
therein’’; & also stated the specification, the 
disclaimer, & the assignment. Upon an issue as 
to the specification of the invention being en- 
rolled :—Held: (2) no objection could be taken 
that the apparatus specified was not new; (2) the 
disclaimer be the grantee after the assignment 
was valid as soon as it was entered of record. 

(3) Previous to the above patent being granted 
gelatine was obtained by submitting large pieces 
of hides to the action of caustic alkali or by reducing 
them to pulp in a paper machine & employing 
blood to purify the product. The invention 
claimed consisted in cutting the hides into shavings, 
thin slices, or films, whereby the use of blood in the 
process of purification became unnecessary. The 
specification did not state whether they were to 
be cut wet or dry, or to what degree of thinness, 
or what was the minimum of heat they ought to 
be subjected to in the subsequent processes. It 
was proved that they might be cut either wet or 
dry, & that the thinner they were cut the better 
if the fibrine texture was preserved, & that the 
most satisfactory result would be obtained if no 
more heat was used than would dissolve the 
gelatine in the shortest period. Deft. cut the 
hides wet & about twelve to the inch :—Held: 
the invention was the subject of a patent.— 
WALLINGTON v. DALE (1852), 7 Exch. 88%; 23 
L. J. Ex. 49; 19 L. T. O. S. 187. 


Annotations :—Generally, Mentd. Roper v. Levy (1851), 7 


Exch. 55; Chollet v. Hoffman (1857), 7 HE. & B. 686 
& HE. 846. 


Garton v. G. W. Ry. (1859), E. B. 

1075. Ambiguity of terms—-Whether used com- 
mercially .or scientifically.) —HtLts v. LONDON 
GASLIGHT Co., No. 1061, ante. 

1076. Results of processes described.|—H1ILu 
v. Evans, No. 593, ante. 

1077. Chemical patent—Ascertainment of chemi- 
cal equivalents.] — HILL v. Evans, No. 593, ante. 

1078. Purpose effected by materials prepared & 
applied in manner described.] — BICKFORD v. 
SKEWES, No. 868, ante. 


| SUB-SECT. 2.— RULES OF CONSTRUCTION, 
A. In General. 


See, generally, DEEDS, Vol. XVII., pp. 246 ef 
seq. 

1079. Rules same as for other written documents.| 
—SIMPSON v. HOLLIDAY, No. 808, ante. 

1080. -]|—Boviuy v. SMITH, 448, ante. 

1081. -]—In construing the specification, 
we must construe it like all written documents, 
taking the words & seeing what is the meaning of 
those words when applied to the subject-matter ; 
& in the case of a specification which is addressed 
not to the world at large but to a particular class, 
for instance, skilled mechanicians, possessing a 
certain amount of knowledge, it is material for 
the tribunal to put itself in the position of such a 
class, namely, skilled mechanicians, & to see what 
the words of the specification mean when applied 
to such a subject as skilled mechanicians would 
know, &, as the tribunal has now, by the admission 
of evidence or otherwise, put itself in a position 
to understand, & then to say what the words of the 


JOHNSON v. OXFORD KNITTING Co. 
(1875) 16 HExch. C. R. 340; 26 
e lL. R. 658,.-—CAN. 











the same way 
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specification mean when applied to such a subject- 
matter (LORD BLACKBURN).—CLARK v. ADIE 
(No. 2) (1877), 2 App. Cas. 423; 46 L. J. Ch. 598 ; 
37 L. T. 1; 26 W. R. 47, H. L.3 affg. S. C. sub 
nom. ADIE v. CLARK (1876), 3 Ch. D. 184, C. A. 

Annotations :—Oonad. Jandus Arc Lamps & Klectric Co- 

v. Johnson (1900), 17 R. P. C. 361. Refd. Crosthwaite 

v, Steel (1889), 6 R. P. C. 190; Ashworth v. Law (1890), 7 

R. P. O. 231; Van Berkel y. Booth (1906), 23 R. P. C. 

573; Gold Ore Treatment Co. of Western Australia v. 

Golden Horseshoe Estates Co. (1919), 36 R. P. C. 95. 

Mentd. Gosnoll v. Bishop (1888), 4 T. L. R. 397; Eliot 

vw. Bristol Corpn. (1894), 71 L. T. 659. 

1082. Principle of good faith.|—CARTWRIGHT v. 
EAMER, No. 863, ante. 

1088. According to state of knowledge at the 
time.]—-CROSSLEY v. BEVERLY, No. 924, ante. 

1084. According to language used.] —- LEAD- 
BEATER v. KITCHIN, No. 1092, post. 

1085. -|—TI disclaim putting either a benevo- 
lent or malevolent interpretation on the specifica- 
tion, or being astute either to uphold or invalidate 
the patent. I am of opinion that a specification 
like any other document should be construed by 
the ct. according to the fair meaning of the 
Janguage used after being informed by evidence of 
the nature of the subject-matter, the state of 
knowledge at the date of the patent, & the mecan- 
ing of any scientific or technical words that are 
found in it (LoRD DAvky).—PATENT EXPLOITA- 
TION, LTD. v. StEMENS BROTHERS & Co., Irn. 
(1904), 21 R. P. OC. 541. 

1086. Construction of House of Lords con- 
clusive.|—The patentee of an invention for ‘“ im- 
provements in flats & in fastenera for securing the 
card clothing thereon & thereto ’”’ sued deft. for 
infringement. Deft. denied infringement, & 
pleaded that the matter in controversy was res 
judicata; also that, although admitting that the 
patent was valid, the claims were restricted to 
fasteners which stretch the foundation in the 
manner described in his specification. In 1889 
the patentee had brought an action against 
present deft.’s then firm on this same patent, in 
which the House of Lords had held that deft. had 
not infringed. Subsequently deft. varied the form 
of the fastener & pltfs. brought the present action : 
—AHeld: the construction placed by the House of 
Lords on the specification in the previous action 
was conclusive.—TWEEDALE v. ASHWORTH (1900), 
17 R. P. C. 620, H. L. 

1087. Construction by Court of Appeal—How far 
conclusive.|—O., as owner of a patent, brought an 
action for infringement against L., & obtained a 
judgment in his favour from the Ct. of Appeal, 
with a certificate of the validity of the patent 
having come in question in that action. He subse- 
quently commenced an action for infringement 
against S., who admitted infringement, but alleged 
that the patent was invalid on the grounds of the 
insufficiency of the specification & anticipation. 
Deft. sought to give in evidence, to prove anticipa- 
tion, a book which was in the Inner Library of the 
British Museum, but the judge held that as deft. 
adduced no evidence of such book having been 
actually used, or of any other copies of it having 
been introduced into England, it was inadmissible. 
Ultimately the point for the decision of the ct. was 
as to the validity or invalidity of the first claim 
of pltf.’s patent :—Held: (1) deft. not being a 

arty to the previous action was not bound by 
he decision therein; (2) the judge was bound to 
accept the construction of the specification adopted 
by the Ct. of Appeal in the first action, except 
where evidence was given in the second action, 
which was not before the ct. in the first action ; 
(3) the first claim was valid; (4) anticipation of 





pitf.’s invention was not proved.—Ortro v. STEEL 
(1885), 3 R. P. CO. 109; Griffin’s Patent Cases 
(1884-1886), 179 ; subsequent proceedings (1886), 3 
R. P. C. 120, C. A. 

1088. Not considered till evidence for whole case 
given.]—YOuNG v. FERNIE, No. 32, ante. 

1089. Foreign specification—Application of prin- 
ciples governing English specifications.|—-NOTES 
OF RULINGS BY THE COMPTROLLER-GENERAL, 
1910 (B), No. 980, ante. . 

Construction of claim.]—See Sect. 5, sub-sect. 3, 
ante, 


B. Specification Construed as a Whole. 
(a) In General. 


See, generally, DEEDS, Vol. XVII., pp. 259-263, 
Nos. 713-757. 

1090. General rule.|—BEARD v. EGERTON, No. 
1107, post. 

1091. .]—The patent must be construed in 
the way in which all documents ought to be con- 
strued, by giving the ordinary & natural meaning 
to the words used, looking at the instrument as a 
whole, & having an explanation of any technical 
words requiring explanation; & if, so construing 
them, I find something old claimed, in clear & 
unambiguous words, I must read the claim as 
applying to what is old, even though the result of 
such a construction, if correct, would be that the 
patent must be held invalid in any proceedings 
taken to challenge its validity. If, however, I 
find the claim fairly capable of two constructions, 
one of which might be fatal to the validity of the 
patent, as making it claim something old, but the 
other of which construction would avoid such 
invalidation of the patent, I should certainly 
prefer to put, & should feel bound to put, such a 
construction upon the claim as would render the 
patent valid (NorTH, J.).—Suaa@ v. Bray (1885), 
Griffin’s Patent Cases (1884-1886), 210; 

R. P. C. 223. 
Annotation :—Mentd. Sharp v1. Griffin’s 

Patent Cases (1884-1886), 205. 

1092. -|—The owner of a patent for im- 
provements in protectors, guards or screens for 
the prevention of accidents where machinery is in 
motion brought an action for infringement. The 
specification described guards for machinery where 
belts & pulleys, & also where geared wheels were 
used, & referred to figures showing the application 
of the guard to machinery with belts & pulleys & 
with geared wheels. The claims were substantially 
for guards or protectors for the purposes set forth, 
& of the form & construction set forth & illustrated. 
Deft. denied infringement, & alleged the invalidity 
of the patent on the ground of anticipation & want 
of subject-matter. The evidence showed that the 
invention was useful for the protection of life & 
limb, & supplied a want which had existed for a 
long period. A similar guard had been previously 
applied to geared wheels :—Held: (1) the specifi- 
cation must be construed like any other document 
according to the language used in it; the whole 
specification must be looked at & the claim inter- 
preted thereby, & (2) the patentee claimed for 
guarding geared wheels as well as belt guards, & 
therefore the patent had been anticipated & was 
invalid; also (3) even if the claim was only for 
the guard as applied to belts, it was only for the 
use of an old thing for a strictly analogous purpose, 
& the patent was bad on that ground.—LgEap- 
BEATER v. KITCHIN (1890), 7 R. P. C. 235. 

1093. -|—Now when you find a patent with 
several claims in it, you must, if you can, so 
construe these claims as to give an effective 
meaning to each of them. 





Braucr (1886), 
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How are we to get. at what is the real object of 
the pltf.’s patent ? I think it’is truce to say that 
you may look for that purpose at the provisional 
specification (LORD EsHER, M.R.).—PARKINSON 
v. SIMON (1894), 11 R. P. C. 493, C. A.; affd., 12 
R. P. C. 403, H. L. 

Annotations :—Consd. Mergenthaler Linotype Co. v. Inter- 


type Co. (1926), 42 T. L. R. 68 etd. Horrocks 9. 
Stubbs (1896), 74 L. T. 58. 


1094. Correction of error—Correction of one 
part by another.|—TErLEy v. EASTON & AMOS, 
No. 1059, ante. ‘ 

1095. Obvious error in drawings.|— 
Deft. alleged that a patent was invalid because 
one figure of the drawings showed a double action 
with only one thread, which would be unwork- 
able :—/icld: the figure must be looked at with 
the letterpress & this gave all the necessary 
information. 

You must read the figures which are appended 
by the light of the text they are intended to 
illustrate & if you see in a particular figure that 
there is some error of the draughtsman, which a 
skilled workman would at once perceive to be an 
error, & such an error as he could correct, it is 
nothing more than'like the mere misprint of a 
word which anybody could read, although it was 
so misprinted (BOWEN, L.J.).—-MILLER (Ll.) & Co. 
v. SCARLE, BARKER & Co. (1893), 10 R. P. C. 106. 

1096. ——— Apparent on specification or drawings 
——-Or in manufacture of patent.|—Simpson v. 
HOLLIDAY, No. 808, ante. 

Correction of clerical errors.]|—Sce Sect. 7, sub- 
sect. 2, D. (b), post. 

Application of rule to construction of claims.]— 
See Sect. 5, sub-sect. 3, ante. 


(6) Reference to Particular Parts. 

me Title.|—NEWTON v. VaucHER, No. 159, 
ante. 

1098. ——.]—OxnirEy v. HoLpEN, No. 566, ante. 

1099. Drawings.]— MILLER (H.) & Co. v. SCARLE, 
BARKER & Co., No. 1095, ante. 

1100. —-_— When letterpress struck out by 
amendment.]—Pltf. co., the owners of a patent 
for “‘ improvements in dobby looms for weaving,”’ 
sued deft. co. for infringement. It appeared on 
the evidence that in order to carry out the inven- 
tion, it was necessary to incline the knife guides 
in a dobby, which before the date of the invention 
were always placed parallel to one another, at an 
angle to one another, & also to alter from their 
usual positions the centres of certain levers in the 
dobby known as the balk & jack levers. The 
specification was amended some time prior to the 
action, when one of the claims together with the 
whole of the letterpress relating to the position of 
the centres of the above levers, was struck out. 
The drawings attached to the specification, how- 
ever, were not altered, & showed the centres of 
the levers in the required position for carrying out 
the invention :—Held: on the true construction 
of the specification the invention claimed was a 
dobby with the knife guides inclined to one another 
& having the system of centreing shown in the 
drawings, & the claim for this combination was 
good ; the patent had not been anticipated, & was 
valid.— HATTERSLEY (GEORGE) & Sons, Lrp. v. 
ae aes (GEORGE), Lrp. (1906), 23 R. P. C. 192, 








Annotations :-—Apld. Jandus Arc Lamp & Electric 
Are Lamp Co, (1908), 22 R. P. ©. 277; British wacii 
Cleaner Co. v L. & S. W. Ry. (1912), 29 R. Pp, C. 309; 
Re Serex’s Patent (1912), 29 R. P. GC, 284; Hale wv 
Coombes (1925), 42 R. P. CG. 328. Refd. Lake & Elliott 
». Rotax Motor Accessorics (1911), 28 Rt. P. C. 532. 
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1101. ——— Where not expressly referred to in 
specification.|—A patent was granted for ‘‘ An 
improved bearing pedestal for trams, trollies & 
the like.’?’ The claim was for such a pedestal drop 
stamped in mild steel, & in the specification it was 
stated that ‘‘ The advantages of the pedestal are 
as follows: Being unbreakable it would prevent 
accidents, loss ot time & waste labour, owing to 
the large amount of breakages with the present 
pedestal, which is either cast iron or cast steel & 
therefore easily broken.’’ At the trial of an action 
for infringement pltf. contended that the invention 
was for doing most of the shaping in the top die, 
as shown by the drawings, & so avoiding air lock. 
Defts. contended (inter alia) that the alleged in- 
vention consisted merely in the particular way of 
making the product, & that it was misleading to 
make the claim as if it were for the product :— 
Held: in construing a claim such as that in ques- 
tion, the drawings, unless they were, by express 
reference, imported into the method that was to 
be employed, must be taken as illustrations only, 
& the patent could not be confined to the particular 
form indicated in the drawings, unless the language 
of the specification had in terms limited it to that 
form ; in the specification of the patent in question 
there was no such limitation, & the claim was one 
that could not be made good; & even on a con- 
struction of the specification more favourable to 
pltf., there was not subject-matter in putting the 
bulk of the shaping on the upper die; & the 
patent was invalid.—THomMaAs v. SouTH WALES 
COLLIERY TRAMWORKS & ENGINEERING Co., LTv. 
(1924), 42 R. P. C. 22. 

1102. Part struck out by amendment.] — 
THOMAS v. WELCH, No. 915, ante. 

1103. -]}—IIATTERSLEY (GEORGE) & SONS, 
Lip. v. LlODGSON (GEORGE), Lrp., No. 1100, ante. 

1104. -|—Where part of a specification is 
struck out by amendment, it cannot be referred 
to on a question of construction.—LAKE & ELLIOT 
v. Rortax MoTorR ACCESSORIES, Lrp. (1911), 28 
R. P. C. 532, C. A. 








C. Fair and Candid Construction. 


1105. General rule.|—I think we ought to read 
this patent without a disposition to upset it, 
which has been too frequently the case in many 
instances on such subjects, that we ought to read 
it fairly, in order to understand what the meaning 
of the patentee is (PARKE, B.). 

If that be the limited construction to be put on 
the whole of the specification, fairly & clearly & 
candidly taken together, which I think ought to 
be the construction put upon patents, we ought 
not to be understood to deprive people of advan- 
tages which their own ingenuity & talents entitle 
them to receive, we ought to give them a fair & 
candid construction, certainly not by any means 
being astute to pick holes in their specifications 
(ALDERSON, B.).—RUSSELL v. COWLEY (1835), 1 
Web. Pat. Cas. 465; 1 Cr. M. & R. 864; 1 Carp. 
Pat. Cas. 557; 149 BE. R. 1331. 

Annotations :—Consd. Beard v. Egerton (1849), 8 C. B. 
. Apld. Betts v. Menzies (1860), 1 HK. & E. 1020. 

Refd. Holmes v. L. & N. W. Ry. (1852), 12 C. B. 831; 

Brook & Hirst v. Aston (1859), 5 Jur. N. 8. 1025. Mentd. 

Russell v. Ledsam (1845), 14 M. & W. 574. 

.|—A patent was taken out for a 
certain improvement in a machine for cutting 
turnips ; this improvement consisting in a peculiar 
diagonal arrangement of knives within a rotary 
drum cutter, by which arrangement the knives 
were brought successively into operation, thus 
obviating several objections to the rotary 
cutter which had previously existed. In an action 
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brought for an infringement of the patent, it was 
objected that the terms of the specification were 
suificiently comprehensive to include the drum 
cutter, which was an undoubtedly old invention, as 
well as the arrangement of the knives above 
mentioned, or that at all events it must be taken 
to include every arrangement of the knives on the 
diagonal principle, & that in either case the patent 
was void as claiming an old invention :—Held: 
the specification must be read in a fair & candid 
spirit, with a desire to be instructed by it, & not 
merely to discover defects in it ; & when so read, 
the specification must be taken to refer to that 
peculiar adaptation of the knives to the old 
invention, which was new, as appeared by the 
evidence at the trial. If a specification sufficiently 
explains the whole principle of the invention 
claimed by the patentee, it is not necessary to set 
forth the results of that principle.-—WEDLAKE v. 
GARDNER (1846), 7 L. T. O. S. 283, Ex. Ch. 

1107. -]|—In the coastruction of a specifica- 
tion, the whole instrument must be taken together, 
& a fair & reasonable interpretation given to the 
words used in it. 

A specification of a patent for ‘‘a new & improved 
method of obtaining the spontaneous reproduction 
of all the images received on the focus of the 
camera obscura,’’ in describing the process, stated 
it to be divided into five operations. ‘‘ The 
first consists in polishing & cleaning the silver 
surface of the plate, in order to properly prepare 
or qualify it for receiving the sensitive layer or 
coating (iodine), upon which the action of the light 
traces’ the design: the second operation is, the 
applying that sensitive layer or coating to the 
silver surface: the third, in submitting in the 
camera obscura the prepared surface or plate to 
the action of the light, so that it may receive the 
images: the fourth, in bringing out or making 
appear the image, picture, or representation which 
is not visible when the plate is first taken out of 
the camera obscura: the fifth & last operation is, 
that of removing the sensitive layer or coating, 
which would continue to be affected & undergo 
different changes from the action of light, this 
would necessarily tend to destroy the design or 
tracing so obtained in the camera obscura.”’ It 
then proceeded to give a description of the first 
ocean prepare the silver surface of the 
plate; the concluding part of which directed that 
nitric acid dissolved in water should be applied 
three different times, the plate being each time 
sprinkled with pounce & lightly rubbed with cot- 
ton: adding—‘‘ When the plate is not intended 
for inmediate use or operation, the acid may be 
used only twice upon its surface after being exposed 
to heat: the first part of the operation, that is, 
the preparation as far as the second application 
of the acid, may be done at any time: this will 
allow of a number of plates being kept prepared 
up to the last slight operation: it is, however, 
considered indispensable, that, just before the 
moment of using the plates in the camera, or the 
reproducing the design, to put at least once more 
some acid on the plate, & to rub it lightly with 
pounce: as before stated: finally, the plate must 

e cleaned with cotton from all pounce dust which 
may be on the surface, or its edges.’’ In a subse- 
quent part of the specification, having described 
the second operation, viz. the application of the 
iodine, the inventor observed: ‘‘ After this 
second operation is completed, the plate is to be 
passed to the third operation, or that of the 
camera obscura: when ver it is possible, the one 
operation should immediately follow the other ”’ :— 

eld: taking the whole specification together, the 


J.—VOL. XXXVI. 
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direction as to the third application of acid, was 
not to be understood to be a direction to apply 
the acid after the second operation, viz. the coating 
the plate with iodine, which, it was proved, would 
render the whole process abortive, but to apply 
it as part of the first operation; & the specifica- 
tion gave sufficient information to an operator of 
reasonable skill.—BEARD v. EGERTON (1849), 8 
C. B. 165; 19 L. J. C. P. 36; 13 L. T. O. S. 
426; 13 Jur. 1004; 137 BE. KR. 471. 

1108. .|—I must say that though at first 
I doubted whether the claim consisted of two parts 
or of one only, yet, on reading the specification 
with that candour & indulgence with which a 
specification should be read, it appears to me to 
consist of one only (POLLOCK, C.B.).—SELLERS v. 
DICKINSON (1850), 5 Exch. 312; 20 L. J. Ex. 
417; 15 L. T. O.S. 163; 155 H.R. 134. 
Annotations :—-Refd. Holmes v. L. & N. W._Ry. (1852), 12 

C. B. 831; Lister v. Leather (1858), 8 E. & B. 1004; 

Wren v. Weild (1869), L. R. 4 Q. B. 730; Thomson v. 

Moore (1889), 6 R. P. C. 426. 

1109. ——.]—TerLEy v. Easton & Amos, No. 
1059, ante. 

1110. .]—(1) When a combination of instru- 
ments is the invention patented, an infringement of 
the patent must be an infringement of the com- 
bination. 

(2) A patentee having altered his specification 
by disclaimer, lodged a complaint against certain 
manufacturers for breach of an interdict granted 
anterior to the disclaimer :—Held: the patentee 
ought to have instituted a new action; &, although 
the instrument of the manufacturers was intended 
to execute the same work, it was no infringement ; 
& although it was cognate, it had not the charac- 
teristic feature of the patentco’s invention. 

Applt.’s invention as it stood before the dis- 
claimer may have been new, useful, & legal, but 
it might not have been so under the altered 
specification. After the disclaimer the question 
of enforcing the old interdict could not be enter- 
tained. 

The phrase ‘‘ colourably ”’ is very apt to mislead 
in these cases. If part of the property in the 
invention be really taken, there is an infringement, 
however much that may be disguised. What is 
claimed here is the ‘‘ combination” of three 
instrumentalitics, which are all that are absolutely 
essential. ; 

(3) Whether it is for the interest of one side or 
the other, I apprehend the duty of the ct. is fairly 
& truly to construe the specification, neither 
favouring the one side nor the other, neither 
putting an unfair gloss or construction upon the 
specification for the purpose of saving a patent if 
it is said that the patent is void, nor putting an 
unfair gloss or construction upon it in order to 
extend the patent & make it take in something 
which you may think was an unhandsome taking 
of the fruits of his invention from the patentee 
if it is not really an infringement of the patent 
(LoRD BLACKBURN).—DUDGEON v. THOMSON 
(1877), 3 App. Cas. 34, H. L. 


Annotationa :—As to (1) Refd. Miller 7. Clyde Bridge Steel 
Co. (1892), 9 R. P. C. 470; Ticket Punch & Rogister 
Co. v. Colley’a Patents (1895), 11 T. L. R. 262; Wallace 

. PP. C. 3. As to @) Conad. 








v. Tullis, Russell (1921), 39 HK. P 
Automatic Weighing Machine Co. v. 
Rh. P. GC, 297; Thomson v. Moore (1889), 6 R. P. C. 426; 
Harrison Patents Co. v. Nicholson (1908), 25 R. P. C, 


393: Higginson & Arundel v. Pyman, Same v. Same 
1926), 43 R. P. C. 291. Refd. Hil nv. Clark Burnett 
1887), 58 L. T. 40. As to (3) Refd. Incandescent Gas 


ight Co. v. De Mare Incandescent Gas Light System, 

1896), 13 R. P. ©. 301. Generally, Refd. Re Kenrick & 

efferson’s Patent (1911), 29 R. P. C. 25. 

1111. 
ante. 





.|—PLIMPTON v. SPILLER, No. 1035, 
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Sect. 6.—Construction: Sub-sect. 2, D. & E. (a) 
(6); sub-sect. 3.] 


D. Ut res magis valeat quam pereat. 


See, generally, DEEDS, Vol. XVII., pp. 287-290, 
Nos. 988-1015. 

1112. Application of rule to specifications./— 
HAWORTH v. HARDCASTLE (1834), 1 Bing. N. C. 
182; 4 Moo. &S. 720; 8L. J.C. P. 311; 1 Web. 
Pat. Cas. 480; 181 H.-R. 1087. 

Annotations :-—Apld. Tubes v. Perfecta Seamless Steel Tube 


Co. (1902), 20 R. P. C. 77. Befd. Beard v. Egerton 
(1849), 8 C B. 165; Holmes v. L. & N. W. Ry. (1852), 


1118. ——.]— Hinks & Son v. SAFETY LIGHTING 
Co., No. 984, ante. 








1114. -|—HARRISON v. ANDERSTON FOUN- 
DRY Co., No. 281, ante. 

Saas -|—PLIMPTON v, SPILLER, No, 1035, 
ante. 


1116. ——-.]—-OTTo v. LINFORD, No. 162, ante. 

1117. ——— When capable of more than one con- 
struction.|—_NEEDHAM & KITE v. JOHNSON & Co., 
N oF 90, ante. 





, ——.]—Suaa v. Bray, No. 1091, 
ante. 

1119. .]—Reference has been made to an 
old principle of construction, which is not at all 
special to the subject-matter of patents, but 
applies to all documents . . . tothe effect that the 
interpretation of a written document ought to 
be benevolent & benign (BOWEN, L.J.).—CROPPER 
v. SMITH (1884), as reported in 1 R. P. C. 81; 
Griffin’s Patent Cases (1884-1886), 60, C. A.; 
on appeal (1885), 10 App. Cas. 249, H. L. 
Annotations :—Generally, Refd. Shoe Machinery Co. v. 

Cutlan, [1896] 1 Ch. 108. Mentd. Re Crighton & Law 

Car & Genera! Insce. Corpn., [1910] 2 K. B. 738; Pi 

v. Richardson (No. 1) (1926), 70 Sol. Jo. 1023. 

1120. Where several claims.|—PARKIN- 
SON v. SIMON, No. 1093, ante. 

1121. -]—Benevolent construction is not 
the proper way of construing a specification ; 
it should be construed fairly to give its true 
meaning.—TOoLson & TOLSON v. SPEIGHT (JOHN) & 
Sons (1896), 13 R. P. C. 718. 

1122. -]—If upon a fair construction of the 
specification, with the assistance of experts & 
other admissible evidence, you find it contains 
matters that are not new, you must give effect to 
it. You are not to put a forced construction on 
the specification, as not intending to claim some- 
thing that is old, because it was foolish or suicidal 
of the patentee to claim it (LoRD DAvEy).— 
aie fee Co., LTD. v. WEBB (1899), 17 R. P. C. 


Annotations :—Retd. 

















219; British United Sh 6 Machinery (06. Rate sii 

: 0e ac tS) ° e 

(1908), 25 RK. P. C. 368, 631. 4 hata 
1128. ——.]—Patentr ExpuLoiration, Lp. v. 

SIEMENS BROTHERS & Co., Lrp., No. 1085, ante. 


E. Meaning of Words. 
(a) In General. 


1124, General rule—Construed according to 
ordinary meaning.]—The words of a specification 
are to be construed according to their ordinary & 
proper meaning, unless it be shown by something 
in the context, which may be explained by 
evidence, that a different construction ought to 
Pe i 

_ dn covenant on an indenture by which B. was 
licensed to make & sell buttons scéardiiis to A.’s 
pen the issue was whether certain buttons made 

yy B. were made under the licence. The specifica- 
tion described the invention to consist in the 
application to the covering of buttons, of such 
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figured woven fabrics ‘“‘ wherein the ground, or 
the face of the ground thereof, is roduced by a 
warp of soft or organzine silk, such as is used in 
weaving satin & the classes of fabrics produced 
therefrom.’ The jury asked how they were to 
understand the word ‘or’’ in the specification ; 
whether it was used disjunctively, or, whether 
“ organzine’’’? was the construction of the word 
‘“‘ soft.’’ The judge told them that, in his opinion, 
unless the silk were organzine, it was not within the 
atent :—Held: this direction was erroneous ; 
or, the judge should not have told the jury that, 
in his opinion, soft & organzine silk were absolutely 
the same, but that the words were capable of 
being so construed, if the jury were satisfied that, 
at the date of the patent, there was only one 
description of soft silk, & that, organzine, used 
in satin weaving; but, otherwise the proper & 
ordinary sense of the word ‘or’? was to be 
adopted, & the patent held to apply to every 
species of soft silk, as well as to organzine silk.— 
Evuiotr v. TURNER (1845), 2 C. B. 446; 15 
L. J.C. P. 49; 6L. T. O.S. 219; 185 E. R. 1019, 
Ex. Ch. 
Annotation :—Refd. Nickels v. Ross (1849), 8 C. B. 679. 

1125. —— .}—HARRISON v. ANDERSTON 
FounpDRY Co., No. 281, ante. 

1126. —— .|—Suaa@ v. Bray, No. 1091, 


1127. .|—A patent was granted for 
‘‘ Improvements in receivers for use in wireless 
telegraphy.”’ Claim 3 of the specification was as 
follows: ‘“‘A vacuum tube containing a hot 
filament, a grid formed as a closed cylinder com- 
pletely surrounding the filament & a third electrode 
in the form of a cylinder surrounding the grid 
substantially as described.’’ In an action for 
infringement of that patent, & of another patent 
not material for the purpose of this report, pltfs. 
alleged infringement of claim 3. Defts. denied 
infringement, & alleged that the manufacture & 
sale complained of had been, in part, by defts. 
as agents or contractors for His Majesty’s Govt. 
They alleged that the patent was invalid by 
reason of (inter alia) want of novelty, & subject- 
matter. At the trial, defts. contended that the 
anode, as well as the grid, must be in the form of 
a closed cylinder completely surrounding the 
filament, & that their grid, which was a loose, 
open-ended cylinder, was not in that form. Pitfs. 
contended that the word ‘“ closed ’’ meant ‘‘ elec- 
trically closed,’’ not ‘‘ physically ’’ or geometrically 
closed :—Held : it was impossible to read the word 
‘* closed ’’ in the claim except in its ordinary & 
natural meaning, physically or geometrically 
closed.—MaARCONI’S WIRELESS TELEGRAPH Co., 
Lip. v. MULLARD RADIO VALVE Co., Lrp. (1924), 
41 R. P. C. 323, H. L. 
Annotation :—Mentd. Brown v. 

(1925), 42 R. P. Cc. 111. 

1128. Terms of arft—Same terms used on two 
specifications——-How far first construction binding.] 
—BETTS v. MENZIES, No. 170, ante. 














Sperry Gyroscope Co. 


(6) Particular Instances. 


1129. ‘‘ Any other known means ’’—Compres- 
sion of air—Construed to cover two methods.]— 
CocHRANE & GALLOWAY (LORD) v. BRAITHWAITE 
& ERICSSON (1830), 1 Carp. Pat. Cas. 493. 

1130. ‘‘ Manufacture ’’——-The machine or mode 
of constructing it.|—-MoRGAN v. SEAWARD, No. 
442, ante. 

1181. ** Float ’’--Term used in weaving—Not 
construed in technical sense.|—In 1888 letters 
patent were granted to L. & R. for ‘‘ Improve- 
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ments in the manufacture of velvet,’? & in 1889° 


letters patent were granted to R. for “improvements 
in the manufacture of double pile fabrics,’’ the 
first claim being for a ‘‘ double pile fabric each 
cloth of which has its wefts held between two sets 
of ground warps & the pile warps tied into the 
ground by a single pick of weft only & in which 
in addition the backs of the pile warps are covered 
by a warp or warps floated over them substantially 
as described.’’ In 1897 the owners of these patents 
commenced an action against a firm of D., for 
infringement of the same. In the course of the 
trial the case upon the 1888 patent was withdrawn. 
Defts. contended that the word ‘ float ’’ as used 
in weaving of warps was a technical term signifying 
& passing over more than one weft, & alleged that 
the alleged infringing cloth had no floating warps 
& did not infringe the 1889 patent :—Held: the 
word “ float’ in the specification of the 1889 
patent was used to describe the position of the 
backing warps relatively to the pile warps, & 
defts. infringed.—Lister & Co., Lrp. v. Drx 
BROTHERS (1898), 16 R. P. C. 89. 

1132. ‘* Aggregate co-efficient of expansion ’’— 
Manufacture of electric lamps—-Construed to refer 
to lateral expansion.|—-Letters patent were granted 
for ‘‘ Improvements in & relating to evacuated 
vitreous containers having sealed-in conductors.’’ 
Two of the claims were as follows: ‘‘ (a) A con- 
tainer or envelope of vitreous material having a 
leading-in wire sealed therein provided with a 
coating of metal, the oxide of which is soluble in 
the vitreous material at a relatively low tempcra- 
ture, said composite wire having substantially the 
same co-efficient of expansion as the material. 
(6) A container having a composite leading-in 
wire sealed therein as claimed in claim (a), the 
outer coating of said composite leading-in wire 
being of copper.’’ In the specification it was 
stated that, in carrying the invention into effect, 
a base metal, such as tungsten, might be coated 
with a metal, such as copper, the core & sleeve 
being so proportioned that its aggregate co-efficient 
of expansion was about the same as that of the 
glass in which it was to be sealed. In an action 
for infringement of the patent, pltfs. complained, 
in particular, of the sale by defts. of certain in- 
candescent wire drawn electric lamps.  Pitis. 
alleged that the invention had resulted in a great 
economy in lamp making, by making it possible 
to avoid the necessity for using the expensive 
metal, platinum, for the leading-in wires. They 
contended that defts.’ leading-in wires, which 
were composed of copper coated nickel iron wire, 
were infringements. Defts. contended that the 
patent was invalid for want of novelty, subject- 
matter & utility, & by reason of the ambiguity & 
insufficiency of the specification in that (‘nter 
alia) it did not give any directions as to whether 
the expansion of the wire was to be measured in 
the radial or the longitudinal direction :—Held: 
the patentees, in using the expression “‘ aggregate 
co-efficient’? must have been referring to the 
lateral expansion of the wire, not to its longitudinal 
expansion, &, on that construction, the lamps 
complained of were infringements of claims (a) 
& (b), the leading-in wires being constructed in 
accordance with the directions in the specification ; 
& the patent was valid.—BrRiTisH THOMSON- 
Houston Co., Lrp. v. CORONA LAMP WORKS, LTD. 
(No. 2) (1922), 39 R. P. O. 212. 

1133. ‘* Closed °’—-Whether use ordinary or 
technical—Manufacture of wireless telegraphic 
instruments.|—MaRcon!I’s WIRELESS TELEGRAPH 
Co., Ltp. v. MULLARD RADIO VALVE Oo., Lrp., No. 
1127, ante. 
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SUB-SECT. 3.—ADMISSIBILITY OF EXTRINSIC 
EVIDENCE. 


See, generally, DEEDS, Vol. XVII., pp. 302-348, 
Nos. 1144-1588. 

1134. Whether invention stated with sufficient 
precision—Evidence of persons acquainted with 
usual modes of manufacture.|—The specification 
of an invention, which consists in the use of known 
materials in new proportions, is not necessarily 
bad for uncertainty, though the patentee does 
not limit himself to the precise proportions 
recommended. 

A specification stated in substance that the 
usual practice in the manufacture of type was to 
employ lead & antimony, & in some cases to add 
a small percentage of tin; that the object of the 
invention was to obtain tougher metal by employ- 
ing tin in large proportions with antimony, greatl 
reducing or wholly omitting the use of lead; that 
the best proportions were seventy-five of tin & 
twenty-five of antimony, but that this might be, 
to some extent, varied; & that if lead were used 
it must not exceed fifty per cent. of the whole— 
one part of antimony to three of tin, or tin & lead, 
being the best :—Held: the specification was not 
bad on the face of it for uncertainty, & the evidence 
of persons acquainted with the usual modes of 
manufacture was necessary to determine whether 
the invention was stated with sufficient precision. 
—PATENT TyPE FOUNDING Co. v. RICHARD (1859), 
John. 381; 6 Jur. N.S. 89; 70 EH. R. 470. 

1135. —— .|—Boviitt v. Smitiu, No. 448, 
ante. 

1136. Facts admissible to explain written docu- 
ments.|—SEED v. Hiaains, No. 1063, ante. 

1137. Evidence of patentee—To show intention.]| 
—KAYE v. CHUBB & Sons, LTv., No. 543, ante. 

1138. Provisional specification.] —- MACKELCAN 
v. RENNIE, No. 86, ante. 

1139. To explain technical terms.|]—-HILL v. 
EVANS, No. 593, ante. 

1140, .|—HARRISON v. ANDERSTON FOUN- 
DRY Co., No. 281, ante. 

1141. .J}—CLARK v. ADIE (No. 2), No. 1081, 


* 














ante. 
1142, ——.]—Suaea v. Bray, No. 1091, ante. 
1143. J—PATENT EXPLOITATION, LTD. v. 


SIEMENS BRotTuHERS & Co., LTp., No. 1085, ante. 

1144. Evidence of experts.|-——Gapp & 
MASON v. MANCHESTER CORPN., No. 921, ante. 

1145. Results of processes described.|—Hiix v. 
Evans, No. 593, ante. 

1146. Chemical equivalents.|—HinL v. Evans, 
No. 593, ante. 

1147. Former patents.]—It is true to say that 
if there be any doubt on the construction of pltf.’s 
patent you may look at former patents for the 
purpose of seeing what is the proper construction 
of pltf.’s patent (LoRD EsHER, M.R.).—Coucu- 
MAN v. GREENER (1883), as reported in 1 R. P. C, 
197, C.A.; affd. (1884), 1 R. P. C. 202, H. L. 
ae :—Refd. Crosthwaite v. Steel (1889), 6 R. P. C. 





1148. State of knowledge—Where claim am- 
biguous.] — WESTINGHOUSE v. LANCASHIRE & 
YORKSHIRE Ry. Co., No. 1036, ante. 

1149. .|—In an action on a licencing 
agreement, evidence as to the state of general 
public knowledge at the date of the patent is 
inadmissible, except in cases where the licencor’s 
specification is ambiguous & requires explanation. 
—CROSTHWAITE v. STEEL (1889), 6 R. P. C. 190. 
Annotation :-—Refd. Ashworth v. Law (1890), 7 R. P. C. 231. 


1150. —— PP a ae EXPLOSIVES Co., 
Lrp. v. ANDERSON, No. 180, ante. 
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Sect. 6.—Construction: Sub-sect. 3. Sect. 7: Sub- 
sects. 1 & 2, A.] 


1151. To limit claim.]|—GANDy v. REDDA- 
wAy, No. 803, ante. 

1152. .]—Licencces may refer to prior 
knowledge to show the true ambit of the claims of 
a@ specification.— YOUNG & BEILBY v. HERMAND 
O1n Co., Lrp. (1892), 9 R. P. C. 373. 

1153. ———.|—-UnwWIN v. HEATH, No. 902, ante. 

1154. .|—A specification must be construed 
by critically examining what is said in the specifica- 
tion, illustrated by the common knowledge at the 
date of the patent.—INCANDESCENT Gas LIGHT 
Co., Lrp. v. DE MARE INCANDESCENT GAs LIGHT 
System, Lrp. (1896), 12 T. L. R. 495; 13 KR. P. C. 


559, C. A. 
Annotation :-—Refd. Crosfield v. Tcechno-Chemical Labora- 
tories (1913), 29 T. L. BR. 378. 


1155. ——-.]—PaTENT EXPLOITATION, LTD. v. 
SIEMENS BROTHERS & Co., Lirp., No. 1085, ante. 

1156. Nature of subject-matter.] —- PATENT 
EXPLOITATION, Lrp. v. SIEMENS BROTHERS & Co., 
Lrp., No. 1085, ante. 














SEcr. 7.—AMENDMENT. 
SuB-sEcT. 1.—AtT INSTANCE OF COMPTROLLER. 
See Patents & Designs Acts, 1907 (c. 29), ss. 3 
(2), (3), 6 (2), (3), (4), 7, 8, 78, & 1919 (c. 80), 
sched. ; Patents Rules, 1920, rr. 13, 30—36, 110. 
1157. Power of Comptroller—Subject to appeal 
ate Officer.|—Re C.’s APPLICATION, No. 712, 
ante. 


1158. ——- Amendment to prevent ambiguity.|]— 
fie FRANcIS’ APPLICATION, No. 1454, post. 
1159. ———- Amendment amounting to re-casting 


or re-writing specification.|—Re FRANCIS’ APPLI- 
CATION, No. 1454, post. 

1160. Reference to prior invention—Require- 
ment of specific reference—Where prior patent 
expired.|—He Hatt & HALL’s PATENT (1888), 5 
R. P. C. 283. 

1161. —— —— ——.|—-Re RINFRETT’s APPLI- 
CATION (1918), 36 Rh. P. C. 21. 

1162. .]|—Re RICHARDS (GEORGE) 
& Co., LTD.’s APPLICATION (1924), 41 R. P. C. 321. 

1163. Similar inventions.] — The 
Comptroller required the insertion of a specific 
reference to a prior patent. On appeal, the law 
officer held that there was not sufficient identity 
to justify a specific reference, but that a disclaim- 
ing statement should be inserted following the 
terms of the claim of the prior patent, on which the 
opposition was based, without citing name, 
namber, & date.—Re NEWTON’S APPLICATION 











_—— —— ——.]— Re Brown & BARLOW’S 
APPLICATION (1918), 36 R. P. C. 26. 

1165. —— Specification published after 
date of foreign patent—But before date of applica- 
tion.|-A German co. applied in this country for 
a patent on Aug. 4, 1905, asking that the patent 
might be dated Aug. 13, 1904, which was the date 
of their German application. The Chief Examiner, 
acting for the Comptroller-General, decided under 
the Patents Act, 1902 (c. 34), to insert in appcts.’ 
specification a reference to a specification which 
was accepted & published on May 11, 1905, on 
an application made on May 12, 1904. Appcts. 
appealed :—Held: the Chief Examiner’s decision 
to be affirmed.—Re DrutTscuE Gotp & SILBER- 
SCHEIDE ANSTALT VORM. ROSSLER’S APPLICATION 
(1906), 24 R. P. C. 209. 

1166. ——— Form of reference.]—On an applica- 
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tion for a patent the Chief Examiner acting for the 
Comptroller held that a reference, in the form 
prescribed by Patent Rules, 1905, r. 10, to a prior 
specification should be inserted in appct.’s specifi- 
cation, although appct. was prepared. to insert a 
specific reference of his own to this prior specifica- 
ee P.’s APPLICATION (1906), 23 R. P. C. 

1167. ——— Application for order to insert— 
What may be considered — Prior user.) — The 
question of prior user cannot be gone into for the 
purpose of defeating a claim on the part of an 
opponent that a specific reference should be 
inserted in appct.’s specification (SIR ERNEST M. 
POLLocK, S.-G.).—Re BARRACLOUGH’S APPLICA- 
TION (1919), 37 KR. P. C. 105. 

1168. ———- ——— ——— Disconformity between 
provisional & complete specifications of prior 
patent.]|—-In considering whether a reference to a 
prior specification ought to be inserted in a later 
specification under Patents & Designs Acts, 1907 
(c. 29), & 1919 (c. 80), s. 8, on the ground that the 
invention claimed in the later specification has 
been wholly or in part claimed in the prior specifi- 
cation, the question of disconformity between the 
provisional & complete specifications of the prior 
patent is not a matter into which the law officer 
or the Comptroller ought to enter.—Re HANDLEY 
PaGE & HANDLEY PAGE, LTD.’s APPLICATION 
(1924), 41 R. P. C. 109. , 

Amendment ordered on opposition to grant.}— 
See Part VII., Sect. 2, post. 


SUB-SECT. 2.—AT INSTANCE OF APPLICANT 
OR PATENTEE. 
A. Forms and Function of Amendment. 


Sce Patents & Designs Acts, 1907 (c. 29), ss. 21, 
22, & 1919 (c. 80), sched. 

1169. Disclaimer—Function of—Protection of 
patentee & public.|—Re GuEest & BARROW’S 
PATENT (1888), 5 R. P. C. 312. 
annnaion :—Refd. Re Brockie’s Patents (1908), 25 R. P. C. 


1170. —— To excise parts imperilling 
patent.|—-Where there are obligations that go 
only to a small & insignificant part of a patent, 
which, if sustained, would defeat it altogether, 
the patentee may relieve himself of the difficulty 
by a disclaimer (MAULE, J.).—R. v. Mitu (1850), 
10 C. B. 379; 1L. M. & P. 695; 20 L. J. C. P. 
16; 16 L. T. O. 8S. 214; 15 Jur. 59; 138 E. R. 
153 ; subsequent proceedings (1851), 14 Beav. 312. 


Annotations :—Refd. Wallington v. Dale (1852), 7 Exch. 
888; Ralston v. Smith (1860), 9 C. B. N.S. 117. 











1171. ——.|—RALSTON v. SMITH, 
No. 97, ante. 
1172. -]—The question, however, 











in this particular case is, what is the proper course 
to be adopted where appct. desires to omit a part 
of his invention as covered by his original title 
prior to the time that the complete specification 
has been accepted by the office. 

If appet. merely desires to omit part of the 
invention described in the original title & pro- 
visional specification, I do not see that any amend- 
ment of title & provisional specification is, of 
necessity, required, as I think that a proper dis- 
claiming clause might be inserted in the complete 
indicating that part only of the invention originally 
covered by the title of the provisional was intended 
to be claimed, but should appct. think that some 
risk to the validity of his patent might be occa- 
sioned by such a course being adopted it is open 
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to him to lodge a complete, omitting the part | between them, & a valve or flexible valve or valves 


desired to be left out, & open to the Patent Office, 
under the powers of Patents, Designs & Trade 
Marks Act, 1883 (c. 57), ss. 7 & 9, to permit the 
original application & provisional to be amended 
by striking out the part which it is not longer 
desired to retain. 

It must, however, be distinctly understood that 
such an amendment in the title & provisional 
ought, in my opinion, to be confined to excision 
only, & not to amendment or other explanation, 
& the excision must be such as does not extend 
the scope of the title (StR RICHARD WEBSTER, 
A.-G.).— Re Darr’s Patent (1885), Griffin’s 
Patent Cases (1884-1886), 307. 

1178. -]—(1) If appct. has good 
subject-matter & the invention is not identically 
the same as that of the opponent appct. is entitled 
to have his patent scaled though an action for 
infringement may be with success brought by the 
opponent. I am not here to stop patents at the 
instigation of an opponent because there is some 
gencral principle of patent law which is infringed. 
I do not decide that in no case would such a point 
be taken notice of. I think, however, that the 
law officer might reasonably indicate to appct. 
as I do now that it would be well to consider such 
a point, but I do not express any considered 
opinion that I have jurisdiction to stop a patent 
on some objection taken by an opponent apart 
from the opponent’s individual rights. There is, 
however, one other principle which must not be 
lost sight of, & that is that the law officer has 
ulways recognised that where there is an existing 
patent & he sees fair ground for supposing that the 
construction of the latter specification might 
interfere with the rights under the existing patent, 
the existing patentee is entitled to protection. 
That is commonly done by some disclaiming 
clause on the face of the later specification (Sm 
RICHARD WEBSTER, A.-G.). 

(2) I leave entirely to appcts. the question of 
whether they will consider the difference between 
the provisional & complete. I do not consider 
that it is for me, & I shall not at any rate on the 
present occasion put any terms upon them as to 
the alteration of their complete on that ground 
(Str RICHARD WEBSTER, A.-G.).—Re NEWMAN'S 
APPLICATION (1887), Griffin’s Patent Cases (1887), 
40; 5R.P.C. 2713 subsequent proceedings (1888), 
5 R. P. C. 279. 

1174. ——— ——— Whether explanatory—Of parts 
not struck out.|—A patentee describing his inven- 
tion in the specification, is to be taken to claim 
as part of his invention all that he describes as 
the means by which it is to be carried into effect, 
unless he clearly expresses a contrary intention. 

Plit£. obtained a patent for ‘‘ certain improve- 
ments in machinery for raising & impelling water 
& other liquids’?; & by his specification he 
described a machine for raising & impelling water 
by centrifugal force, the material parts of which 
were as follows:—‘‘g g is an iron case made 
airvight. In the interior of the case g g is placed 
a hollow wheel, having hollow spokes or radial 
arms, of which gq g are two: rr I call the nave, 
which is hollow; & s s are two hollow shafts, 
one at each side of the wheel. In the interior of 
the nave r there is a boss or plate of metal, marked 
u, which is cast in at the time the wheel is cast, 
& which carries the wheel. The shaft 7 7 passes 
through the centre of this plate, & is firmly keyed 
in.” ‘* In reference to the hollow wheel, I do not 
confine myself to the number or to the use of 
hollow spokes, but in some cases, propose to sub- 
stitute circular discs, with a narrow water channel 











on the circumference, so as to have a channel 
or channels in the interior thereof for the passage 
of liquids, & adapted to neutralise the effects of 
suction, by having a corresponding or propor- 
tionate degree of suction at each side.”’ ‘‘ I shall 
now proceed to explain more particularly what I 
claim as my invention or inventions. I do not 
claim to be the discoverer that liquids may be 
raised by centrifugal force, nor do I claim in any 
way the sole application of machinery for raising 
water or other liquids by centrifugal force.’’ Ie 
then introduced nine several distinct claims, the 
whole of which were subsequently by two memo- 
randa of disclaimer struck out, except the 
following: ‘‘ I claim as my invention & applica- 
tion the means of increasing the action of the 
machine by causing the liquid to enter the wheel 
at both sides.’”’ By one of the memoranda of 
disclaimer, pltf. stated,—‘‘ I disclaim any exclu- 
sive right to wheels, whether consisting of hollow 
spokes or of a channel or channels between discs, 
when considered apart or separately from the 
machinery described: I also disclaim any exclu- 
sive right to the parts of the machinery when they 
are each considered apart or separate from the 
machinery described ’’ :—Held: the effect of a 
disclaimer is, merely to strike out from the specifi- 
cation those parts of the machinery which are 
disclaimed : it cannot be read as explanatory of 
that which remains.—TETLEY v. EASTON (1857), 
2C. B. N.S. 706; 26 L. J. C. P. 269; 30 L. T. 
O.8. 133; 140 EK. R. 593. 
Annotations :—Refd. Patent Bottle Envelope Co. v. Seymour 
(1858), 5 C. B. N.S. 164; Harwood v, G. N, Ry. (1862), 2 


B. & 8. 222: Pirrie v.’ York Street Fiax Spinning to. 
(1894), it i. P. C. 429. Mentd. Newall v. Elliott (1864), 


1175. ——- ——- —— ——.]—Re Darr’s 
PATENT, No. 1172, ante. . 
1176. —— Not to extend invention.|— 





FOXWELL v. Bostock, No. 909, ante. 








1177. —— .|}—Re Dart’s PATENT, 
No. 1172, ante. 
1178. .|—Appcts. sought to 











amend their specification by converting the claims 
therein from claims to a monopoly in the working 
of all forms of coherent tungsten under the in- 
fluence of heat into claims to a monopoly of so 
working certain forms only of coherent tungsten. 
The proposed amendment disclaimed any right 
of monopoly in respect of forms of agglomerated 
tungsten other than those specified in the amend- 
ment. The question was whether the specifica- 
tion as amended would claim an invention sub- 
stantially different from the invention claimed by 
the specification as it stood before the amendment 
within Patents & Designs Act, 1907 (c. 29), 8. 22: 
—Held: the real effect of the proposed amend- 
ment was to import into the specification for the 
first time the element of selection by rendering 
essential to the invention claimed that which in 
the original specification was only one of several 
means by which the coherent product might be 
obtained; & it was a device whereby contrary 
to Patents & Designs Act, 1907 (c. 29), s. 22, an 
amended specification would be produced which 
would claim an invention substantially different 
from that originally claimed. 

The allowance or disallowance of an amend- 
ment is in the discretion of the ct. (WARRINGTON, 
L.J.). — Re British THoMson-Hovustron Co., 
Lrp.’8 PATENT (1919), 89 L. J. Ch. 194; 121 
oe 323; 35 T. L. R. 582; 36 R. P. C. 251, 

1179. ——— ——— To make insufficient description 
sufficient.|—Disclaimer is not to be used solely 
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B. Jurisdiction of Court. 

See Patents & Designs Acts, 1907 (c. 29), s. 21 ; 
1919 (c. 80), sched.; Patents Rules, 1920, 
rr. 64—68. 

1182. Discretion of the court.] — Re BrririsH 
= pron -MQUaTON Co., Lrp.’s PATENT, No. 1178, 
ante. 

1183. Amendment must be allowed in cases of 
doubt.|—e BateMAN & Moorkz’s DISCLAIMER 
(1854), Macr. 116. 

1184. Jurisdiction of Master of Rolls—To ex- 
punge memorandum of alteration./—-Extent of the 
jurisdiction of the Master of the Rolls to alter 
the enrolments of the specifications of patents. 

Under 5 & 6 Will. 4, c. 83, a patentee by the 
authority of the Solicitor-General, entered a 
memorandum of alteration of the enrolment of 
the specification, which it was alleged extended 
the patent & infringed upon another patent 
granted to petitioner :—Held: the Master of the 
Rolls had no jurisdiction to order such memo- 
randum of alteration to be expunged. 

Except for the purpose of correcting mere 
verbal or clerical errors, proved to have arisen 
from mistake or inadvertence, I am of opinion 
that I have no authority to make any alteration 
in the enrolment of the patent or specification 
(Lorp LANGDALE, M.R.).—Re SHARpP’s PATENT, 
Ea p. WORDSWORTH (1840), 3 Beav. 245; 1 Web. 
Pat. Cas. 641; 10 L. J. Ch. 86; 49 BE. R. 96. 
Anas :—Distd. Re Berdan’s Patent (1875), L. R. 20 


1185. ——— To take disclaimer off file—Where filed 
without consent of patentee.|—Where a disclaimer 
had been filed without the consent of the patentee : 
—Held: the Master of the Rolls had jurisdiction 
without bill filed to order it to be taken off the 
file.—Re BERDAN’sS PaTENT (1875), L. R. 20 Eq. 
346; 44 L. J. Ch. 544; sub nom. Re Brrpan’s 
PATENTS, 23 W. R. 823. 


Annotation :—Refd. Andrew v. Crossley, Crossley v. And 
[1892] 1 Ch. 492. ¥s ¥ rew, 


PART VI. SECT, 7, SUB-SECT. 2.—B. 
YM later da not allowed at trial— | over pitt. 
Afler communication of opposing appli- | be 
cation.}—The ct., in allowing deft. to | the 
make & proposed amendment at the | secrecy until 
trial, after he had had communication 
of pitf.’s application, would be giving 


him an unfair & oppressive advan 
Such a ju 
rate yeas h requires absolut oceed: “6 

atent Act, which requires absolute ings.] — Pa 
the full completion of the a nga] 
application.—PRRMUTIT Co. v. BORROW- 
MAN, [1924] Exch. C. R. 6, 8.—CAN. 


Annotations :-—Refd. Yates v. Armstrong, Re Armstrong’s 


Patent (1897), 77 L. T. 267. Mentd. Field v. Ommanney 
(1920), 36 T. L. R. 695. 
1188. Subject to review.]—-The dis- 








cretion reposed in the ct. or a judge, by Patents, 

Designs & Trade Marks Act, 1883 (c. 57), 8. 19, 

to grant: liberty to a patentee to apply at the 

Patent Office for leave to amend his specification 

by way of disclaimer, will not be interfered with 

by the Ct. of Appeal, unless that ct. be clearly 
of opinion that such discretion has been exercised 
upon a wrong principle-—YATES v. ARMSTRONG, 

Re ArMstnona’s PATENT (1897), 77 L. T. 267; 14 

R. P. C. 747, C. A. 

Anaetrins geil eoreas Patt (000) 1 eet 
Wcelineen ati uel 6c Rosonfold, Re Merten’s Patents, 
[1915] 1 K. B. 857. 

To impose conditions on allowing amendment.}— 

See Sub-sect. 2, E. (a), post. 


C. The Application. 
(a) In General. 


See Patents & Designs Act, 1907 (c. 29), ss. 21, 
22; Patents & Designs Act, 1919 (c. 80), s. 20, 
sched. ; Patents Rules, 1920, rr. 64-68; R. 8. C., 
Ord. 53a, r. 21. 

1189. Patents & Designs Act, 1907 (c. 29), ss. 21, 
22—Construction & application.|—Patents, De- 
signs & Trade Marks Act, 1883 (c. 57), ss. 18, 19 
[replaced by Patents & Designs Act, 1907 (c. 29), 
ss. 21, 22], which relate to the amendment of a 
specification, must be read together. Patents, 

esigns & Trade Marks Act, 1883 (c. 57), 8. 18, 
states what appct. may do before litigation, & 
Patents, Designs & Trade Marks Act, 1883 (c. 57), 
s. 19, states what he may do while in litigation ; 
& if appct., whilst litigation is pending & without 
leave of the ct. under Patents, Designs & Trade 
Marks Act, 1883 (c. 57), s. 19, amends his specifica- 
tion under Patents, Designs & Trade Marks Act, 
1883 (c. 57), 8. 18, by leave of the comptroller, the 
amendment is irregular & void notwithstanding 


® a e 
B revocation 
aceeatng ta, esigns, & 
trade Marks Act, 1889, s. 30 (8), has 


the effect of preventing an application 
under that sect. for leave to amend 4 


e 
ent would 


spirit & letter of by_ concurrent 
ten 


Part VI.—SPEcrFicaTIons. 


ae Designs & Trade Marks Act, 18838 (c. 57), 
8. 6 

Patents, Designs & Trade Marks Act, 1883 
(c. 57), 8. 18 (10) [replaced by Patents & Designs 
Act, 1907 (c. 29), 8. 21 (8)], is not limited to litiga- 
tion pending between the same parties at the time 
when the application to amend is made, but 
refers to any action for infringement or petition 
for revocation pending at that time in relation 
to the patent.—BRooxs (J. B.) & Co., Lr. v. 
LYCETT’s SADDLE & Motor Accrssory Co., Lrp., 
[1904] 1 Ch. 512; 73 L. J. Ch. 319. 

1190. ———- When proceedings to be under 
sect. 21.|—-Re GARE’s Patent, No. 1186, ante. 

1191. Matters to be considered on application— 
Only words of specification.|—Re BaremMan & 
Moore’s DiscLaImEer, No. 11838, ante. 

1192. ——- Disconformity.] — Re 
APPLICATION, No. 1173, ante. 

1198. Second application—After previous appli- 
cation refused—No appeal from first refusal.|— 
Re ARNOLD (1887), Griffin’s Patent Cases (1887), 5. 

1194, ——~ On fresh particulars of objections.|— 
CHATWOOD’s PaTEeNT Sarg & Lock Co. v. MER- 
CANTILE BANK OF LANCASHIRE, LTD. (1899), 17 
R. P. C. 23. 

1195. Necessity for advertisement—Amendment 
before publication of specification.) — Re JONES’ 
algae (1885), Griffin’s Patent Cases (1884-1886), 


NEWMAN’S 


1196. ——-.]—(1) An application under Patents 
& Designs Act, 1907 (c. 29), s. 22, for leave to 
amend a specification does not fall within Patents 
& Designs Act, 1907 (c. 29), s. 92 (2), & therefore 
does not require to be made to the patent judge. 

(2) Notice of an application under Patents & 
Designs Act, 1907 (c. 29), s. 22, must be given to 
the Comptroller, & the proposed amendments 
must be advertised in the Official Journal, before 
the amendments are considered by the ct.; & 
the Comptroller will be entitled to his costs of 
appearing on the application. 

(3) When amendments are allowed it will, as a 
general rule, be a term of the order that no injunc- 
tion shall be asked in any action brought for 
infringement of the patent in respect of articles 
made prior to the date of the order allowing the 
amendments, unless the patentee shall establish 
to the satisfaction of the ct. that his original claim 
was framed in good faith & with reasonable skill 
& knowledge.—Re KLABER & STEINBERG’S PATENT, 
[1908] 1 Ch. 847; 771. J. Ch. 569; 99 L. T. 87; 
24 T. L. R. 352, 482. 

1197. Notice of motion—-Whether service on 
Comptroller necessary.|-Re KLABER & STEIN- 
BERG’S PATENT, No. 1196, ante. 

1198. Application defective for want of proper 
parties—Proper parties present at hearing—Appli- 
cation proceeded with.|—Re GOLTSTEIN’s APPLICA- 
TION, No. 8, ante. 

1199. Subject-matter of specification not subject 
for patent.|—An application, under Patents & 
Designs Act, 1907 (c. 29), s. 21, for leave to amend 
& specification was opposed on the ground that 
the amendments proposed would make the 
specification, as amended, claim an invention 
substantially larger than or different from the 
invention originally claimed. The specification 
had been considered both by the High Ct., the 


Specification from being proceeded 
with when a proceeding for revocation 
of the patent has been commenced, 
except with the leave ot the ot. or a 
judge, under sect. 31, notwithstanding 
hat the age ne under sect. 30 has 


r. Who 
been put hefore, & was pending ral.J}—The 


at the time of the commenvement of, 
the proceeding for revocation.—Re Cas - 
SEL GOLD-EXTRACTING Co.’s PATENT 
(18986), 14 N. Z. L. R. 457.—N.Z. 


may oppose— Attorney-Gene- 
A.-G. is both a “ person ”’ 
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Ct. of Appeal, & the House of Lords with the result 
that the patent was held to be invalid. Amend- 
ment was refused by the Chief Examiner, acting on 
behalf of the Comptroller-General, in the exercise 
of his discretion on the ground that he ought not 
to allow the specification to be amended as the 
House of Lords had arrived at the conclusion that 
the matter described in the specification was not 
a subject for patent.—Re HENNEBIQUE’S PATENT 
(1910), 28 R. P. C. 41. 


(b) By and to Whom Made. 


See Patents & Designs Act, 1907 (c. 29), ss. 21, 
22 ; Patents Rules, 1920, r. 64; R. S. C., Ord. 53a, 
r. 21; Patents & Designs Act, 1919 (c. 80), 
s. 20, sched. 

1200. Who may make application—Patentee 
having parted with all interest.|—-(1) The assignees 
of letters patent, in respect of which a disclaimer 
had been enrolled by a grantee, who, at the time 
of doing so, did not possess the entire patent, may 
maintain an action for infringement. 

(2) A grantee of letters patent, though having 
entirely parted with his interest, may enter a 
disclaimer.—SPILSBURY v. CLOUGH (1842), 2 Q. B. 
466; 1 Web. Pat. Cas. 255; 2 Gal. & Dav. 17; 
11 L.J.Q. B. 109; 6 Jur. 579; 114 H. R. 184. 
Annotation :—Generally, Refd. Ledsam v. Russell (1847), 16 

M. & W. 63. 

1201. Alien enemy.]—-Where the resp. to 
a petition for revocation of a patent is an alien 
enemy, that is no objection to an application by 
him under Patents & Designs Act, 1907 (c. 29). 
s. 22, for leave to amend his specification by way of 
disclaimer, inasmuch as the application is by way 
of defence to the petition. 

Semble: a patentee who is an alien enemy 
cannot make an initiative application under 
Patents & Designs Act, 1907 (c. 29), s. 21, for 
leave to amend.—Re STAHLWERK BECKER AKT’S. 
PATENT, [1917] 2 Ch. 272; 86 1L. J. Ch. 670 ; 117 
L. T. 216; 33 T. L. R. 3389; 61 Sol. Jo. 479; 34 
R. P. C. 332. 

1202. To whom application made—The Comp- 
troller.|—Pitf. can apply to the Patent Office for 
leave to amend the specification by way of dis- 
claimer without any leave from me (Nortu, J.).— 
LAWRENCE v. PERRY & Co., Lip. (1885), 2 R. P. C. 
179; Griffin’s Patent Cases (1884-1886), 143. 

1203. Where proceedings pending for 
infringement or revocation—-Petition for revocation 
after application.|—-An application for leave to 
amend the specification of a patent having been 
made to the Comptroller under Patents, Designs & 
Trade Marks Act, 1883 (c. 57), s. 18 :—Held: the 
subsequent presentation of a petition for revocation 
of the patent, before the Comptroller had given 
his decision, did not, by virtue of Patents, Designs 
& Trade Marks Act, 1883 (c. 57), s. 18 (10), operate 
to suspend his jurisdiction, but he could, notwith- 
standing the pendency of the petition, grant leave 
to amend.— WoOoLFE v. AUTOMATIC PICTURE 
GALLERY, Lip., [1903] 1 Ch. 18; 72 L. J. Ch. 34; 
87 L. T. 689; 19 T. L. BR. 94, C. A. 

Annotation :—Consd. Brooks v. Lycett’s Saddle & Motor 

Accessory Co., [1904] 1 Ch. 512. 

1204. -——.|—-BROOKS (J. B.) & Co., 
Lrp. v. LYCETT’s SADDLE & MoToR ACCESSORY 
Co., Ltp., No. 1189, ante. 

















& a ** person entitled to be heard ” in 

opposition an application for 

leave to amend a specification, wi 

Patents, Designs, & Trade Marks Act, 

1889, s. 30 (3).—Re CaSsSEL GOLD- 

EXTRACTING Co.’8 PATENT (1897), 15 
e Z. L. R. T41.—N.Z, 
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Sect. 7.—Amendment: Sub-seci. 2, C. (b), (c) & (a), 
D. (a).J 
1205. —— Effect of leave from 


Comptroller.]|—Re OWEN’s PATENT, No. 1181, ante. 
1206. The court—When proceedings pend- 
ing for infringement or revocation.] — Patents, 
Designs & Trade Marks Act, 1883 (c. 57), s. 19, 
applies to an action for infringement of a patent 
which was pending at the commencement of the 
Act, namely Jan. 1, 1884, & the ct. in any such 
action has power under Patents, Designs & 
Trade Marks Act, 1883 (c. 57), 8. 19, to give pltf. 
liberty to apply to the Patent Office for leave to 
amend his specification by way of disclaimer.— 
SINGER v. HASSON (1884), 50 L. T. 3263 varied, 
sub nom. SINGER v. STASSEN, 1 R. P. C. 121; 
Griffin’s Patent Cases (1884-1886), 207, C. A. 


Annotations :-—-Consd. Bray v. Gardner (1887), 34 Ch. D. 
668; Kusee Vesta Co. v. Bryant & May (1887), 34 Ch. D. 
458: Re Woolfe’s Patent, Woolfe v. Automatic Picture 
Gallery (1902). 87 L. T. 95. Refd. Re Hearson’s Patent 
(1884), Griffin’s Patent Cases (1884-1886), 309; Haslam 
Foundry & Engineering Co. v. Goodfellow & Matthews 
(1887), 57 L. T. 788. 


1207. 1—An action having 
been commenced under Patents, Designs & Trade 
Marks Act, 1883 (c. 57), s. 32, for an injunction 
to restrain patentces from issuing threats of legal 
proceedings & for damages, the patentees brought 
a cross action for infringement of their patent. 
The patentees then applied in the cross action & 
obtained a judge’s order under Patents, Designs 
& Trade Marks Act, 1883 (c. 57), 8. 19, giving them 
liberty to apply to the Comptroller-General for 
leave to amend their specification by way of dis- 
claimer. Upon an application for a writ of pro- 
hibition to the Comptroller-General to prevent him 
from hearing the application upon the order :— 
Held: the judge had jurisdiction to make the order, 
notwithstanding that the action under Patents, 
Designs & Trade Marks Act, 1883 (c. 57), s. 32, 
had not been concluded, & the application for a 
prohibition must be refused.—Re HALy (1888), 
21 Q. B. D. 187; 57 L. J. Q. B. 494; 59 L. T. 
37; 36 W. R. 892, D. C. 


Annotation :—Mentd. R. v. Electricity Comrs., Ex p. London 
rd Joint Committee Co. (1920), Ltd. [1924] 1 


1208. —— ——.]—GILLETTE SAFETY 
Razor Co. v. GAMAGE (A. W.), Lrp. (1909), 25 
T. L. R. 808; 26 R. P. C. 7465. 

Annotation :— ; ‘tte § 

oe SUT eta T waded Razor Co. v. Luna Safety 

1209. What amounts to ‘‘ pend- 
ing.’’I—In an action for infringement of their 
patent, pltfs. obtained a judgment against defts. 
S. & H., but _on appeal, that judgment was 
reversed as against S., but maintained as against 
H. Pitfs. afterwards applied under Patents, 
Designs & Trade Marks Act, 1883 (c. 57), s. 18, for 
leave to amend their specification by way otf 
disclaimer, which application was opposed by 
defts. Subsequently, H. lodged an appeal in the 
House of Lords against the decision of the Ct. of 
Appeal. The Comptroller-General then declined 
to proceed with pltfs.’ application until the 
opinion of the ct. had been taken under Patents, 
Designs & Trade Marks Act, 1883 (c. 57), 5. 19, as 
he doubted whether or not the appeal to the House 
of Lords was a pending litigation within Patents, 
Designs & Trade Marks Act, 1883 (c. 57), 8. 18 (10), 
& pltis. thereupon took out a summons that they 
might be at liberty to disclaim :—Held : the words 
‘* other legal proceeding in relation to a patent,’’ 
in Patents, Designs & Trade Marks Act, 1883 (c. 57), 
s. 18 (10), refer to a proceeding for the revocation 
ef a patent, & an “ action for infringement ., , 


























PATENTS AND INVENTIONS. 


ending’? means an action before judgment, & 

hat being so there was no action for infringement 
or other legal proceeding pending, & the summons 
was dismissed.—CROPPER v. SMITH (No. 2) (1884), 
28 Ch. D. 148; 54 L. J. Ch. 287; 52 L. T. 94; 
88 W. R. 3388; Griffin’s Patent Cases (1884-1886), 
p. 723; 1R.P. C. 254. 


Annotations :—Refd. Re Hall (1888), 21 9; B.D. 137. Mentd. 
Dowler v. Keeling (1898), 14 T. L. R. 257. 


1210. —— What amounts to ‘‘ pro- 
ceedings.’’"|—-Brooxs (J. B.) & Co., Lrp. wv. 
LycETr’s SADDLE & MoTror AccEssory Co., LTD., 
No. 1189, ante. 

1211. Suspension of Judgment.|— 
The owners of a patent relating to a refrigerative 
apparatus brought an action for alleged infringe- 
ment. Defts. denied infringement, & alleged that 
the patent was invalid on the grounds of anticipa- 
tion & want of subject-matter. Before pltfs. 
became the owners of the patent, they had in 
various proceedings, cither disputed, or made 
preparations for disputing its validity :—Held: 
the second claim had been anticipated by the B. 
machine, but the residue was new, & had bcen 
infringed. Pltfs. applying for leave to disclaim, 
judgment suspended, until a decision on such 
application.—HaAsLamM & Co. v. HALL (1887), 5 
K.P. C. 13; on appeal, 20 Q. B. D. 491, C. A. 
Annotations :—Mentd. Kane v. Guest (1899), 16 R. P. C 














433: Acetylene Illuminating Co. v. United Alkali Co., 
[1902] 1 Ch. 494. 
1212. ——-- ——- ——— Commencement & dis- 


continuance of action.|—In an action tor infringe- 

ment of a patent (there had been an amendment by 

disclaimer) for producing dyes, deft. denied infringe- 

ment & by his particulars objected that owing to a 

previous specification the invention was not good 

subject-matter, that the invention shown in the 
original specification was enlarged by the dis- 
claimer & that the specification contained mislead- 
ing statements. At the trial he asked for a nonsuit 
on the ground that pltfs. had not proved infringe- 
ment; he also objected that the amendment 
allowed was not that originally advertised & that 
the proceedings for amendment were vitiated by 
the commencement & discontinuance of an action 
during those proceedings:—Held: all these 
several objections were bad, infringement was 
proved, & an injunction was granted.—FARBEN- 

FABRIKEN VORM FR. BAYER & Co. v. BOWKER 

(1891), 8 R. P. C. 389. 

Annotations :—Distd. Australian Gold Recovery Co. v. 
Lake View Consols (1900), 83 L. T. 541: Brooks v. 
Lycett’s Saddle & Motor Accessory Co., [1904] 1 Ch. 512. 
Refd. Woolfe v. Automatic Picture Gallory (1902), 46 
Sol. Jo. 633. 

1213. Nature of proposed amend- 
ment.|—-Upon an application by a patentee to the 
ct. under Patents, Designs & Trade Marks Act, 
1883 (c. 57), s. 19, for liberty to apply at the 
Patent Office for leave to amend his specification 
by way of disclaimer, the ct. is not concerned with 
the terms of the proposed amendment except for 
the purpose of guiding it in the exercise of its 
discretion under the sect. 

Consequently the ct. will not refuse an applica- 
tion under Patents, Designs & Trade Marks Act, 
1883 (c. 57), 6. 19, upon the ground that the 
proposed amendment is not an amendment by 
way of disclaimer as distinguished from correction 
or explanation unless it is satisfied that this is so 
by a mere ptrusal of the specification.— Re ALSOP’S 
PATENT, [1906] 1 Ch. 85; 75 L. J. Ch. 184; 94 
L. T. 88; 54 W. R. 323; 22 T. L. R. 1573; 23 
R. P. ©. 65, C. A. 3; subsequent proceedings (1907), 
24 R. P. O. 733. 

1214. ——- —— Necessity for application to 








Part VI.—SPECIFICATIONS. 


patent judge.|}—-Re KriasER & STEINBERG’s 
PATENT, No. 1196, ante. 


(c) In Proceedings for Infringement or Revocation. 

Patents & Designs Acts, 1907 (c. 29), s. 22, & 
1919 (c. 80), sched.; R.S. C., Ord. 58a, r. 213 & 
see Nos. 1203-1214, ante. 


(d) Time for Making. 

See Patents & Designs Acts, 1907 (c. 29), s. 21, & 
1919 (c. 80), sched. 

1215. After adverse judgment.]|—DEROSNE v. 
FAIRIE, No. 1057, ante. 

1216. Petition for revocation pending.|— 
A petition for revocation of a patent relating to 
certain process & apparatus for copying, duplica- 
ting, & printing writings, etc., by means of a 
transmitting printing sheet coated with a substance 
impervious to ink, having been presented, the 
owncrs of the patent applied to the ct. for liberty 
to apply to the Comptroller for leave to amend by 
way of disclaimer. On the application coming 
before the ct. appcts. contended that no terms 
except the usual terms as to costs should be imposed 
on them as a condition for granted liberty ; resps. 
contended that in the special circumstances of the 
case a term should be imposed that no action for 
infringement should be brought against them or 
their customers. The patent was granted in 
1887, & the specification contained originally 
fourtecn claims. After threatening legal proceed- 
ings against resps. between 1892 & 1898 the owners 
of the patent amended, reducing the claims to five, 
& commenced proceedings against resps. for 
infringement ; the patent was held at the trial 
to be bad, & an appeal was dismissed. ‘The 
petition for revocation was then presented. The 
leave asked for was granted on the terms that no 
action should be brought against resps. or their 
customers in respect of certain paper used or sold 
up to the date of the hearing of the application, 
or in respect of any such paper bought or ordered 
before the date of the notice of motion, whether 
waxed or not, &, on the usual terms as to costs, 
leave to appeal being given. Appcts. appealed :— 
Held: the terms were within the jurisdiction of & 
a matter for the discretion of the judge before 
whom the application came, & his discretion should 
not be overruled.—Re ALLISON’s PATENT (1900), 
17 KR. P. OC. 518, C. A. 

1217. After assignment of patent.]|—WALLING- 
TON v. DALE, No. 1074, ante. 

1218. Effect of lapse of time—Four years.]— 
An application for the amendment of a patent 
granted in 1856 by rectifying an error in the 
spelling of the name of the patentee was refused 
on the ground of lapse of time. 

Qu. : whether the ct. has power to make such 
an order under Patent Law Amendment Act, 1852 
(c..83),8.15.—Re BLamoun (1860), 3 L. T. 800, L. C. 

1219. .]|—(1) In an old patent like this I 
aM very indisposed to make any alteration in the 
specification, but I do think that in this particular 
Case justice does entitle appct. to have one. Fig. 3 








1220 ii. 





PART VI. SECT. 7, SUB-SECT. 2.— 


1220 1. Amendment not allowed.J}— 
Whether the invention claimed in the 
proposed amendments of the specifica- 
tion is the discovery of a new principle 
or &@ mere working direction for the 
use of existing epparetine, if it is sub- 
stantially different from that claimed 
by the original specificatior , & within 
the prohib tion of Patents Act, 1903, 
8. 8.—NEILSON v. MINISTER OF 
PUBLIC WorES FOR NEW SOUTH 
WALES (1914), 18 C. L. R. 423,—AUS. 


-}—Where an amend- 
D. (a) ment would not make the specification, 
as amended, claim an invention sub- 
stantially larger than or substantially 
different from that originally claimed ; 
it ought to be allowed, even if its 
effect would be, by cutting down 
the claim, to turn the claim, bad as 
being too wide, into a good claim.— 
Re CASSEL GOLD-EXTRACTING CO.’s 
es (1897), 15 N. Z. L. R, 741.— 


649 


stood upon the complete specification ever since 
it was filed, & looking at the provisional, I am 
satisfied that would include it. Therefore I think 
I shall not be wrong in allowing the description 
of that drawing to be inserted. I am clear that 
I am not entitled to allow any extended claim, 
& if it was not that I think that the original claim 
does cover it, I should not have allowed it (Sm 
RICHARD WEBSTER, A.-G.). 

(2) Application was made for a return of the 
stamp on the notice of appeal. 

This was a case in which the Comptroller- 
General was quite right in declining to allow it 
in the first instance & to leave it to the law officer. 
There was quite sufficient difficulty about it. It 
is a ten year old patent & therefore I should not 
be disposed to make a special order (Str RicHarn 
WEBSTER, A.-G.).—He MorcGcANn (1886), Griffin’s 
Patent Cases (1887), 17 


D. What Amendments Allowed. 
(a) Substantial Alteration of Original. 


See Patents & Designs Act, 1907 (c. 29), ss. 21 (e), 
22 & 119 (c. 80), s. 20, sched. 

1220. Amendment not allowed.|—Re Sarp’s 
PATENT, Lx p. WORDSWORT!Ti, No. 1184, ante, 

1221. |—Re WALKER (1887), Griffin’s 
Patent Cases (1887), 22. 

1222. .]|—Re CHEESBROUGH’S PATENT (1884), 
Griffin’s Patent Cases (1884-1886), 303. 

1223. J—I am of opinion that I ought not 
to allow the amendments to be made, for in my 
judgment the specification, assuming it to be 
amended in the way now proposed, would be 
substantially different from the original specifica- 
tion (Str E. CLARKE, S.-G.).—AHe HEATH & FROST’S 
is (1886), Griffin’s Patent Cases (1884-1888), 

0. 


1224. ———.]—Re MorGANn, No. 1219, ante. 
1225. ——-.|—-Re COCHRANE’S PATENT (1885), 
Griffin’s Patent Cases (1884-1886), 304. 


Annotations :—Consd. Re Goltstein’s AppIin. (1910), 27 R. P.C. 


289, Refd. Re Hattersley & Jackson’s Patent (1904), 21 
R. P. C. 233. 











1226. ———.]—Under ordinary circumstances it 
rests with appct. to take the responsibility of the 
question whether a proposed amendment will 
invalidate his patent. No doubt under Patents, 
Designs & Trade Marks Act, 1883 (c. 57), s. 18 (8), 
the law officer is bound to see that the amendment 
would not make the specification, as amended, 
claim an invention substantially larger than or 
substantially different from the invention claimed 
by the specification as it stood before amendment, 
& of course if there is fairly substantial & clear 
evidence before the Comptroller-General or the 
law officer that the consequence of the amendment 
will be within the vice pointed out in that sub- 
section he ought to decline to allow the amendment. 
But in any question of doubt it certainly is not 
the duty in my opinion of the law officer to 
disallow the amendment, because he may thereby 
deprive the patentee of valuable rights & if the 
patentee persists in an amendment he persists at 


de aes (1892), 12 N. Z L. R. 193. 


1220 iv. .}—The only valid ob- 
jection which can be taken to a pro- 
osed amendment of a specification 
s that it will make the specification 
claim an invention substantially larger 
than, or substantially different from, 
the invention claimed by the specifica- 
tion as it stood before Srneneen ts 
rade 





contrary to Patents, Designs, & 

Marks Act, 1889, s. 30 (6).—He 

OSBORNE’S PATENT (1894), 13 N. Z 
1220 ili, ——.}--Re WHEELER’s AP- JL. R.172,.—N.Z, 
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his peril, & if the patent is bad so much the worse 
for him (WEBSTER, A.-G.).—Re LAKE (1887), 
Griffin’s Patent Cases (1887), 16. 

1227, ——-.]—Re ALLEN, No. 1247, post. 

1228. ——~.]—Ha p. Simon, No. 720, ante. 





1229. I—Re GAULARD & GIBBS’ PATENT, 
No. 1231, post. 
1230. -]—In an opposition to the grant, 





extensive amendments are not to be encouraged.— 
ae GARNETT’s APPLICATION (1899), 16 R. P. C. 

1231. J—G. & G. obtained a patent for a 
new system of distributing electricity for the 
production of light & power, claiming the employ- 
ment of an alternating current of high tension for 
the generation in an unlimited number of secondary 
generators of induced currents individually 
utilised, & also claiming the special construction 
of the secondary generators described, which were 
induction coils having divided cores consisting of 
Iron wires. F. presented a petition for revocation 
of this patent, alleging that the invention was 
devoid of novelty & utility, & had been antici- 
pated, & that the complete specification was 
not in conformity with the provisional, & was 
insufficient in itself. G. & G. then, by leave, 
amended their specification, & struck out the 
word unlimited, & also the claim for the special 
generators. On the hearing of the petition the 
Jearned judge declared the patent void on account 
of the insufficiency of the complete specification. 
The Ct. of Appeal held the invention was useful 
& had not been anticipated, but that the patent 
was void because there was a discrepancy between 
the provisional & complete specifications, & 
because the amendment had extended the scope 
of the invention. ‘The patentees having appealed 
to the House of Lords :—Held: the appeal must 
be dismissed with costs, two Lords holding, having 
regard to the prior specifications & state of public 
knowledge, there was no subject-matter for a 
patent in the alleged invention, & the third holding 
that the invention described in the complete 
specification after the amendment was not the 
same as that described in the provisional.— 
ae & Gispss’ PATENT (1890), 7 R. P. C. 


Annotations :-—Apld. Re Bridge’s Appln. (1901), 18 R. P. C. 
257. Refd. ke Owen’s Patent, [1899] 1 Ch. 157 : Donners- 
marckhtitte oberschlesische ‘Eisen und Kolenwerke 
Gesellschaft v. Electric Construction Co. (1910), 27 R. P. C. 





Lb a anaes v. Associated Newspapers (1910), 27 
1232. ——.]—-Re Lana’s Patent (1890), 7 
R. P. C. 469. 


Annotation :-—Consd. Re Owen's Patent, (1899] 1 Ch. 157. 

12338. ——.]—Re Narrn’s PATENT (1891), 8 
R. P. C. 444. 

12384. ——..].—LanE Fox v. KeEnsinaton & 
AGH TER IDGE ELECTRIC LIGHTING Co., No. 117, 
ante. 

1235. ——.]—MARSDEN v. MOSER, No. 1248, post. 

1236. ——-.]—The amendment would make the 
specification claim an invention substantially 
different from that originally claimed, & was also, 
by the indefiniteness of its language, such as 
ought not to be allowed.—Re PARKINSON’S PATENT 
(1896), 18 BR. P. C. 509. 

Annotations :—Apld. Re British Thomson-Houston Co. 


(1919), 35 T. C. R. 469. Refd. A Ruling by th - 
troller, 1911 (A) (1911), 28 R. P. C, App. 1. ene eee 


oo ——.]—-Re JOHNSON’s PATENT, No. 1179, 
1238, ———.|—Re VIDAL’S PATENT 
R. P. C. 721. pore 
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1239. ——.]-—Re Orist’8 APPLICATION (1903), 
20 R. P. C. 475. 

1240. .|—Application for leave to amend 
specification. Opposition thereto on the ground 
that the amendment proposed would make the 
specification, as amended, claim an invention 
substantially larger than or different from the 
invention originally claimed :—Held: the amend- 
ment would make the specification claim an 
invention substantially different from that 
originally claimed, there being no claim to the 
combination asked for on amendment, all reference 
to one part of the combination having been omitted 
by an amendment already made.—fRe Har- 
He LEY & JACKSON’S PATENT (1904), 21 R. P. C. 

3. 

Saray tr -—Apld. Re British Thomson-Houston Co. 





(19 5 T. L. R. 469. Refd. He Goltstein’s Appin. 
(1910), 27 R. P. C. 289. 


1241. ——.]—Kniaut v. ARGYLLS, LTD., No. 
1068, ante. 

1242. .|—Re BamBer & CROPPER & Co., 
Ltp.’s APPLICATION (1924), 41 R. P. C. 417. 





(b) Correction of Clerical Errors. 


See Patents Rules, 1920, r. 96. 

1243. Clerical error corrected —- Reference 
numbers of figures.|—Re REDMUND’S PATENT 
(1828), 1 Web. Pat. Cas. 649, n.; 5 Russ. 44; 6 
L. J. O.S. Ch. 183; 38 E. R. 943. 

Annotation :—Distd. Re Sharp’s Patent (1840), 3 Beav. 245, 

1244. —— Date of grant.|—Re ROBERRY’s 
PATENT (1837), 1 Web. Pat. Cas. 649, n. 

Annotation :—Apld. Re Dismore (1854), 18 Beav. 538. 

1245. ‘‘ Recovering ’’ for ‘* covering.’’]— 
Where letters patent for an invention & the enrol- 
ment contain the same error, the Master of the 
Rolls has no authority to order the enrolment to 
be amended until a corresponding amendment 
has been made in the letters patent & they have 
been resealed. 

An application having been made to the Crown 
for the grant of a patent for an invention of 
machinery for covering fibrous substances, etc., 
& the Solicitor-General having certified in favour 
of such grant, the invention was, by a mistake of 
the copying clerk in the Home Office, misdescribed 
in the Queen’s Warrant by inserting the word 
‘‘ recovering ’? for the word ‘‘ covering’’; & the 
error was adopted, without being observed, in the 
Queen’s Bill, the Privy Scal Bill, & the letters 
patent. After the letters patent had been enrolled, 
the error was discovered, & the patentee having 
procured the Queen’s Warrant, the Queen’s Bill, 
& the Privy Seal Bill to be duly amended by the 
proper officers of the Crown, presented a petition 
to the Master of the Rolls, as Keeper of the Public 
Records, praying that the enrolment might be 
made to accord with the Privy Seal Bill as so 
amended; &the Master of the Rolls made an order 
accordingly. But, upon an appeal to the Lord 
Chancellor by a party, against whom the patentee 
had previously commenced an action for the 
infringement of the patent :—Held: the enrol- 
ment could on no account be allowed to represent 
what the letters patent did not contain; & the 
eres petition was directed to stand over, with 
liberty to the patentee to make such 9) acti 
to the Lord Chancellor as he should be advised.— 
Re NIcKgL’s PATENT (1841), 1 Ph. 36; 4 Beav. 
563; 1 Web. Pat. Cas. 656; 5 Jur. 882; 41 E. R. 
544, L. C.3; subsequent proceedings (1843), 2 L. T. 
OQ. 8. 245, L. C. 

1246. ——— Christian name.]—Clerical error, 
consisting of the insertion of the name of ‘‘ Charles ’”’ 
instead of ‘‘ George ”’ in the inrolment of a patent, 
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ordered to be amended.—Re DismoreE (1854), 18 
Beav. 538; 52 BE. R. 211. 


(c) Amendments to Remove Ambiguity. 


_ 1247, General rule.]—I think that my business 
in this case is to look at the specification, to take 
into consideration the declaration which has been 
made by the patentee as to the way in which he 
drew it up & as to his intention, & to exercise my 
judgment as to what I should fairly have considered 
upon reading the specification he intended to claim. 
I find no description anywhere of the novel form 
of these pipes. The pipes as described in the 
specification are certainly not of novel form. The 
first & the third are quite ordinary pipes, the 
second, the vertical taper pipe, was perfectly well 
known at the date of the patent. However 
clumsily the specification was expressed, I think 
that substantially it claimed the arrangement of 
the pipes & not the form of the particular pipes ; 
& I therefore think that the amendment will not 
enlarge the claim & will not make it a claim for a 
different invention, but will remove ambiguity 
rather than defect in the original claim. There- 
fore I shall allow the amendment to be made, but 
inasmuch as these proceedings have been rendered 
necessary by the misfortune, to say the least of it, 
of the patentee in preparing his specification in 
the way he did, of course I shall say nothing about 
costs (SIR EDWARD CLARKE, S.-G.).—Re ALLEN 
(1887), Griffin’s Patent Cases (1887), 3. 

1248. -]—Where a specification has been 
amended the regularity of the amendment cannot 
be questioned, except on the ground of fraud. 

The owner of a patent, communicated from 
abroad, the specification of which had been 
amended for raising fabrics, such as flannelettes, 
brought an action for infringement. Deft. alleged 
that the patent was invalid, on the ground of want 
of subject-matter, anticipation, & extension of 
the claim by amendment; & also alleged that the 
patentee had added part of the invention, & should 
have declared this on making his application. It 
was held at the trial that the invention could not 
be subject-matter of a patent, & that the amend- 
ment had enlarged the scope of the claim, & thereby 
invalidated the patent, & the action was dismissed, 
with costs. Pltf. appealed to the Ct. of Appeal. 
It was held, on appeal, that pltf. had discovered a 
new mode of using the old raising machine by 
altering it, & in so doing had shown great inventive 
power & ingenuity, & his patent was therefore 
good; that the amendment only removed an 
ambiguity, & did not enlarge the claim, & the 
appeal was allowed. Deft. appealed to the House 
of Lords :—Held: the amendment of the specifica- 
tion had not enlarged the claim; the claim of the 
amended specification was not too wide; the 
patent was valid; & that the appeal must be 
dismissed, with costs.— MARSDEN v. MOSER (1895), 
73 I. T. 667; sub nom. MosER v. MARSDEN, 13 

.P.C. 24, H. L.; affg. 8S. C. sub nom. MOSER v. 

(1893), 9 T. L. R. 584, C. A. 


nnotations :—Consd. Pirrie v. York Street Flax Spinning 
Co. (1894), 11 R. P. C, 429; Re Dellwick’s Patent, [1896] 
2 Ch. 705; Re Parkinson's Patent (1896), 13 R. P. C. 
509; Stepney Spare Motor Wheel Co. v. Hall, [1911] 
1 Ch. 514. Befd. Australian Gold Recovery Co. v. Lake 
View Consols (1900), 83 L. T. 541; Jandus Arc Lamp & 
Electric Co. ». Arc Lamps (1905), 21 T. L. R. 308; Avery 
v. Ashworth (1915), 32 R. P. OC. 463, 561. . 
1249. Limitation of claim to one of two possible 
constructions.|—Re RYLAND’S PATENT (1888), 5 
R. P. C. 665. 

1250. Intention of patentee to be considered— 
Amendment by way of explanation.]|—Application 
under Patents & Designs Act, 1907 (c. 29), s. 21, 
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to amend a specification by way of explanation. 
Opposition to amendment on the ground that the 
proposed amendments would make the specifica- 
tion, as amended, claim an invention substantially 
different from the invention claimed originally. 
The Comptroller-General refused to allow amend- 
ment. On appeal, amendment was allowed.— 
Re JoHNSON’S APPLICATION (1909), 26 R. P. C. 
780. 


(ad) Other Cases. 


See Patents & Designs Act, 1907 (c. 29), s. 21 (6). 

1251. Refusal on grounds for refusing grant.|— 
On an application for leave to amend a specifica- 
tion the Comptroller may refuse the application 
on similar grounds to those acted on in refusing 
the grant in opposition cases, including want of 
subject-matter.—NoTES OF RULINGS BY THE 
COMPTROLLER-GENERAL, 1911 (A) (1911), 28 
R. P. C. App. i. 

1252. Subsequently ascertained knowledge — 
Adaptation of invention to engines not mentioned 
in original.|—-Appct. very frankly admits that 
a good deal of this information is necessitated by 
the development of the discovery of the gas engine 
or by gas engines being more largely used & 
developed. My idea of the function of an explana- 
tion within Patents, Designs & Trades Marks Act, 
1883 (c. 57), s. 18, is to explain more clearly what 
is necessary to understand the meaning of the 
patentee at the time he patented the invention. 
I do not think it is intended that he should put 
in subsequently ascertained knowledge. I do not 
mean to lay down a hard & fast rule, but speaking 
broadly it was intended to permit a man to amend, 
correct & explain the enunciation of his invention 
as he intended originally to give it (Sir RIcHARD 
WEBSTER, A.-G.).—Re BECK & JUSTICE (1886), 
Griffin’s Patent Cases (1887), 10. 
sell tad :—Consd. Re Johnson’s Appin. (1909), 26 R. P.C. 


1253. Unnecessary amendments.]— Now the 
amendment is sought to be justified on two 
grounds. It is first stated that it is desirable to 
put in some proportions, but appct. does not wish 
to be limited to those propcrtions, but would 
prefer to insert a statement that he did not limit 
himself to those quantities. It would not make 
any difference in my decision whether the state- 
ment had been put in or not if I had been prepared 
to allow the amendment; I should have allowed 
appct. to insert the limiting words or not as he 
thought desirable. The other point in respect of 
which the amendment is requested is as to the 
character of the alloy in which the aluminium may 
be introduced if not introduced pure. To allow 
either of these amendments would be highly 
dangerous, & I consider that no case has been 
made for them. The ground is stated to be that 
the patentee desires the principle upon which his 


invention is based to be fully unde Now 
if it was an invention, & for this purpose I will 
assume that it was, or rather a discovery that 


aluminium when put into the molten iron lowered 
the boiling point in such a way that the iron 
became practically superheated instantaneously 
or within a short space of time I think that the 
specification discloses a very valuable invention. 
I cannot, of course, tell, & I have not the least idea 
whether that is the true state of things or whether 
this is a case in which a known scientific fact or 
principle has been patented. If the putting in the 
aluminium into the molten iron or steel was the 
proper subject-matter of an invention & was not a 
mere example of a known scientific fact, as far 
as I can judge the specification « sufficiently 
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Sect. 7.—Amendment: Sub-sect. 2, D. (d), & E. (a) 
(b) 4. & %.] 


describes & claims the invention, but under any 
circumstances, whether that be so or not, it is the 
duty of the patentee to fulfil the condition of the 
patent & to file a proper & sufficient specification. 
Of course I am well aware that when a disclaimer 
is required it is because there is a defect upon the 
face of the specification, but in my opinion that 
defect must be one which must be consistent with 
the patentee intending to fulfil the condition of 
the grant by properly describing his invention, & 
I cannot see if that condition has been fulfilled in 
this case that the first amendment is required. 
The same observations apply to the second amend- 
ment (Sir RICHARD WEBSTER, A.C.).—Re NORDEN- 
FELT (1887), Griffin’s Patent Cases (1887), 18. 

1254. Striking out original claim—Substituting 
claim for subordinate arrangement.]—Re SER- 
RELL’S PATENT (1888), 6 R. P. C. 101. 

1255. Excision of some claim.|—A petition for 
the revocation of Alsop’s Patent, No. 14006 of 
1903, was presented by the Flour Oxidizing Co., 
Ltd., & in the course of the proceedings liberty 
was granted by the Ct. of Appeal to the Alsop 
Flour Process, Ltd., to apply at the Patent Office 
under Patents, Designs & Trade Marks Act, 1883 
(c. 57), for leave to amend the specification by way 
of disclaimer. The co. then applied to the 
Comptroller-General for leave. The amendments 
proposed were to excise certain of the claims & 
parts of the description relating thereto, such 
description & claims purporting to relate to a 
certain result of the process described in the 
specification which result did not in fact actually 
occur. The application was opposed. The Comp- 
troller allowed the application as far as the ex- 
cision of the claims was concerned but refused that 
part of the application which related to the excision 
of parts of the description.—Re APPLICATION TO 
AMEND THE SPECIFICATION OF ALSOP’S PATENT 
(1907), 24 R. P. C. 684. 

1256. Combination of separate claims into one 
claim.|—A patent was granted for ‘a telescope 
ladder for domestic & other purposes.’? The 
invention consisted of two distinct ladders of equal 
length, one drawing up out of the other by pulling 
a cord, both ends of which were attached to the 
inner or sliding ladder, which could be adjusted 
at any height by means of a lever bracket, on 
which any of the steps of the sliding ladder could 
rest, thus keeping that ladder fixed in its place. 
The specification claimed—‘' (a) The two ladders 
occupying the space of one only. (b) The ready 
means of working by the cord. (c) The simple 
bracket lever by which the ladder is secured at any 
required length.”” The patentee afterwards ob- 
tained leave to amend his specification, & he 
amended it by striking out the whole of the claims 
numbered (a), (b), (c), & substituting for them the 
following as his claim: ‘‘ The combination in a 
telescope ladder as herein described of means for 
raising, lowering, & stopping, all as herein de- 
scribed, & shown in accompanying drawings.” 
In an action for the infringement of the patent :— 
Held: upon the construction of the whole specifi- 
cation as it stood before the amendment, the claim 
was really for a combination, &, consequently, the 
amendment. was only a ‘‘ correction or explana- 
tion,”’ within Patents, Designs, & Trade Marks 
Act, 1883 (c. 57), s. 18, & did not “make the 
specification, as amended, claim an invention sub- 
stantially larger than or substantially different 
from the invention claimed by” tho ee 
specification, & consequently, the amendment did 
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not render the patent invalid.— KELLY v. HEATH- 
MAN (1890), 45 Ch. D. 256; 60 L. J. Ch. 22; 68 
L. T. 617; 89 W. R. 91; 7R. P. C. 343. 2 os 
— . Re Hattersley & Jackson’s Paten 
AeO, a ae C. 233. Retd. Me Goltstein’s Appin. 

(1910), 27 R. P. C. 289. 

1257, ——.]—Re GOLTSTEIN’S APPLICATION, No. 
8, ante. 

1258. Amendment of letter press or drawings— 
Addition of new drawings.]|—Re LANG’s PATENT 
(1890), 7 R. P. C. 469. 

Annotation :—Consd. Re Owen's Patent, [1899] 1 Ch. 157. 

1259. Substitution of distinctive matter—-Inven- 
tion anticipated by previous patent.| — Appct. 
whose claim as originally drawn is anticipated by 
the patent relied on by the opponent, but whose 
specification contains something that may dis- 
tinguish his alleged invention from such patent 
will not be allowed to amend his claim by sub- 
stituting such distinctive matter.—Re MILLS’s 
APPLICATION (1901), 18 R. P. C. 322. 

1260. Excision of parts of description.) — Ke 
APPLICATION TO AMEND THE SPECIFICATION OF 
ALSOP’S PATENT, No. 1255, ante. 

1261. Explanation distinguishing invention from 
prior patent.|— He SrErFron-JONES’ APPLICATION 
(1918), 36 R. P. C. 23. 


E. Conditions Imposed on Allowing Amendments. 
(a) Jurisdiction of Court to Impose Conditions. 


See Patents & Designs Acts, 1907 (c. 20), ss. 21 
OR 1919 (c. 80), Sched. R. S. C., Ord. 53a, 
r. 21. 

1262. Discretion of court.| — Re JIEARSON’s 
PATENT, No. 1285, post. 

1263. —-—.]—-ALLEN v. DouLTON & Co. (1887), 
3 T. L. R. 655; 4 R. P. C. 377, C. A. 


Annotdions :-—Apld. Lang v. Whitecross Co. (1889), 62 
L. T.119. Refd. Gaulard v. Lindsay (1888), 38 Ch. D. 38. 
1264. 


-|—An application to amend the 

specification of a patent was opposed mainly on 

the ground of alleged want of bona fides in appcts. 

Special terms were asked for by opponents :—Held: 

there was power to impose special terms by way of 

eae AINSWORTH’S PATENT (1896), 13 
.P. C. 76. 


Annotation :—Refd. Notes of Rulings by the Comptroller- 
General, 1911 (A) (1911), 28 R. P. C. App. i. 


1265. ———_.]—Opposition by H. to an applica- 
tion by S. S. M. W., Ltd., for leave to amend a 
specification. Contention by H. that the amend- 
ment if allowed, should be allowed only on con- 
dition that the amended specification be not used 
in an infringement action commenced by 8S. S. 
M. W., Ltd., against H. after the application for 
leave to amend. Certain amendments were 
allowed by the Comptroller-General uncondition- 
ally. The opponent appealed to the Law Officer : 
—Held: the decision of the Comptroller-General 
was right.— Re DAviss & DAviEs’ PATENT (1910), 
28 R. P. C. 50. 

1266. When subject to review.) — The 
owners of a patent brought an action for infringe- 
ment against defts. After delivery of the defence 
pltis. sought for leave to apply at the Patent 
Office to amend their specification by MM of 
disclaimer under Patents, Designs, & Trade Mark 
Act, 1883 (c. 57), s. 19. The judge at chambers 
gave leave to apply & to put the amended specifica- 
tion in evidence on condition that no damages be 
recovered, or claim for injunction founded on 
anything done before disclaimer, the costs of the 
action up to the time, if disclaimer used, to be, 
deft.’s costs in the cause; the costs of the applica- 
tion & the costs caused in the action by the dis- 
claimer to be deft.’s in any event, proceedings to 
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be stayed pending the disclaimer :—Held: under 
Patents, Designs, & Trade Marks Act, 1883 (c. 57), 
s. 19, the judge had the widest possible discretion 
as to the terms on which leave to apply for amend- 
ment should be granted, & that discretion should 
not be interfered with unless it had been exercised 
on absolutely wrong grounds, & in the present 
case it seemed to have been exercised properly.— 
LANG v. WHITECROSS WIRE & IRON Co. (1890), 
7 R. P. C. 389, H. L. 





1267. —-_— ——-.]—Re ALLISON’s PATENT, No. 
1216, ante. 
1268. ——.]—In a proceeding for revoca- 


tion of a patent, the Ct. of Appeal will not review 
the exercise by a judge of the discretion given to 
him by Patents, Designs, & Trade Marks Act, 
1883 (c. 57), s. 19, as to the terms & conditions 
of an order for revocation where the judge has 
exercised his discretion with a full knowledge of 
all the circumstances of the case.—Re GEIPEL’S 
PATENT, [1904] 1 Ch. 239; 73 L. J. Ch. 215; 90 
L. T. 70; 52 W. R. 3839; 48 Sol. Jo. 245; 21 
R. P. C. 379, C. A. 
Annotations :—Reid. Re Alsop’s Patont, [1906] 1 Ch. 7 
Re Klaber & Steinberg’s Lettors Patent (No. 2) (1907), 
247. L. R. 48 labor & Stcinberg’s Patent, [1908) 


i] e 2 b Re 
1 Ch. 847; Gillette Safety Razor Co. v. Luna Safety 
Razor Co., [1910] 2 Ch. 373. 
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(6) What Conditions may be Imposed. 

i. Amended Specification Not Receivable in Evidence. 

1269. Whether condition imposed.]—-Pitf. in 
the action applied under Patents, Designs, & 
Trade Marks Act, 1883 (c. 57), s. 19, for liberty to 
apply at the Patent Office for leave to amend the 
specification of his patent by way of disclaimer, & 
that in the meantime the trial of the action might. 
be postponed. It appeared that pltf. had pre- 
viously made an application to the Comptroller 
for leave to disclaim which was refused on the 
ground that the action was pending, & no leave 
to disclaim had been obtained from the ct. :— 
Held: the liberty applied for should be granted 
upon the terms that the specification when 
amended should not be given in evidence at the 
trial of the action, & that no evidence should be 
given of any infringement prior to the date of the 
filing of the amended specification, & that the costs 
of the motion & of the previous application to the 
Comptroller, & thrown away by reason of the 
amendment, be paid by pltf.—Re Copp’s PATENT, 
Copp v. BRATBY & HINCLIFFE (1884), 1 R. P. C. 
209; Griffin’s Patent Cases (1884-1886), 56. 








1270. .|—ALLEN v. DOULTON & Co., No. 
1263, ante. 
1271. .|—Where pltf. in an action for in- 





fringement of a patent asks for leave to apply at 
the Patent Office to amend his specification by way 
of disclaimer, the ct. will as a general rule impose 
the condition that the amended specification shall 
not be‘ receivable in evidence in the action, though 
in particular cases less stringent terms may be 
imposed.—_ BRAY v. GARDNER (1887), 34 Ch. D. 
668; 56 L. J. Ch. 497; 56 L. T. 292; 35 W. BR. 
341; 37. L. R. 352; 4 KR. P. C. 40, OC. A. 


Annotations :-—Consd. Allen v. Doulton (1887), 3 T. L. R. 
655; Gaulard v. Lindsay (1888), 38 Ch. D. 38. Refd. 
Lang v. Whitercross Co. (1889), 62 L. T. 119. 


ii. Payment of Costs. 

1272. Whether condition imposed.|—ALLEN uv. 
Dovu.ton & Co., No. 1263, ante. 

1273. ——— Costs of motion—& previous ap- 
plication.|——Re Copp’s PATENT, CoDD v. BRATBY 

HINCLIFFE, No. 126%, ante. 

1274, —— & action.|—Pltfs. in 1883 began 
an action in the Palatine Ct. for infringement of 
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their patent, & after the pleadings were closed 
moved, in 1884, for liberty to apply to the Patent 
Office under Patents, Designs & Trade Marks Act, 
1883 (c. 57), s. 19, for leave to amend their specifi- 
cation by way of disclaimer :—Held: (1) the 
Palatine Ct. has jurisdiction to entertain such a 
motion; (2) such a motion could be made in an 
action commenced before the Act came into 
operation ; (3) the liberty moved for ought to be 
granted upon pitfis. paying defts. the taxed costs 
of the motion & of the action, up to & inclusive 
of the hearing of the motion; (4) the proceedings 
in the action should be stayed pending the applica- 
tion to the Patent Office.—WINTER & IVERS v. 
BAYBUT, MADELEY & Co. (1884), 1 R. P. C. 76. 

1275. .|—In a patent action for 
infringement, after all the pleadings had been 
delivered so that nothing remained to be done but 
to prepare the evidence for trial, pltfs. asked, under 
Patents, Designs, & Trade Marks Act, 1883 (c. 57), 
s. 19, for liberty to apply for leave to disclaim one 
of the claims of their specification. The applica- 
tion was granted on the following terms: (1) Pltfs. 
to pay in any event the costs of the application, & 
the costs of action up to & occasioned by the 
disclaimer, except only so far as the proceedings 
in the action might be utilised for the purposes of 
the amended action. 

(2) Pltis. & dcfts. to be allowed to make all 
necessary amendments in thcir pleadings after 
disclaimer. (3) Pltfs. to undertake forthwith to 
amend their pleadings, confining the action to the 
specification as amended by the disclaimer or to 
consent to the action being dismissed with costs. 
(4) In the event of trial all other questions of costs 
reserved.—IIASLAM JTouNDRY & ENGINEERING 
Co. v. GOODFELLOW (1887), 37 Ch. D. 118; 57 
L. J. Ch. 245; 57 L. 'T. 788; 36 W. BR. 391. 
Annotations :—.As to (1) Refd. Ludington Cigarotte Machine 

Co. v. Baron Cigarette Machine Co. (1900), 82 L. T. 173. 


Generally, Rela. Goulard v. Lindsay (1888), 69 L. T. 443 
Lang v. Whitecross Co. (1889), 62 L. T. 119. 


1276. —— .|—LANG v. WHITECROSS 
WIRE & Inon Co., No. 1266, ante. 

1277. -—In 1903 a patent was 
granted for ‘‘ Improvements in or connected with 
appliances used in manifold writing,’’ & in 1904 
an injunction was granted against the M. co. in 
an action for the infringement of the patent. In 
1911 a petition for revocation of the patent was 
presented by the M. co., ltd., the successors in 
business of the M. co. The patentees applied for 
leave to make certain amendments in their 
specification, & an order was made that they 
should be at liberty to procced with their applica- 
tion. At the hearing of the application, the M. co. 
Itd. contended that leave ought not to be given, 
except upon condition that the injunction should 
be dissolved, & on other terms :—Held: appcts. 
should have leave to amend upon the terms of 
paying the costs of the application, & upon other 
terms specified, including an undertaking to submit 
to a dissolution of the injunction.—Re KENRICK & 
JEFFERSON’S APPLICATION (1911), 29 R. P. C. 25. 

1278. Defendant’s party & party costs.|— 
On a motion under Patents, Designs & Trade 
Marks Act, 1883 (c. 57), s. 19, by pltfs. in an action 
for infringement of their patent dated in 1885, for 
liberty to apply at the Patent Office for leave to 
amend their specification by disclaimer, an order 
was made granting the leave asked for on the 
following terms, no statement of claim or defence 
having yet been delivered :—(1) ‘No further 
proceedings to be taken in the action until the 
disclaimer had been properly made, &, if so made, 
pltfs. to pay defts.’ party & party costs of the 
action up to disclaimer; (2) pltfs. to undertake 


























654 


Annotation :—Reld. Re Alsop’s Patent, [1906] 1 Ch. 85. 

1281. .|—As a general rule the ct. 
will not in the exercise of its discretion in allowing 
an amendment of a patent under Patents & 
Designs Act, 1907 (c. 29), s. 22, impose a condition, 
in the absence of special circumstances, preventing 
appct. from maintaining any actions whatever in 
respect to matters prior to the date at which leave 
to amend is given ; but it will in some cases declare 
that, in addition to the restriction on recovery of 
damages provided by Patents & Designs Act, 
1907 (c. 29), s. 23, the patentee shall not sue for 
an injunction in respect of the use of the invention 
before disclaimer, unless he establishes that his 
original claim was framed in good faith & with 
reasonable skill & knowledge. 

Pitfs. in an action for infringement of their 
patent applied by motion for an order that they 
might be at liberty to amend their specification by 
way of disclaimer & that the specification so 
amended might be used in evidence at the trial 
of the action upon such terms as the ct. might 
think fit. On Nov. 26, 1909, an order was made 
by consent whereby, pltfs. undertaking not to 
proceed with &, if required, to consent to orders 
staying (pending the application) all proceedings 
in all their other pending actions for infringement 
of their patent, & to abide by the order of the ct. 
as to the terms which the ct. might thereafter 
think fit to impose as to the matters mentioned in 
R. 8S. C., Ord. 53a, r. 23 (b), including terms as to 
the costs of the action & all the other pending 
actions for infringement of the patent, & not in the 
meantime to threaten actions for infringement, 
& to give notice of this order to all defts. in the 
other pending actions for infringement, the ct. 
ordered that appcts. should be at liberty to proceed 
with their application for leave to amend, & that 
the application should be heard on affidavit 
evidence. The application now came on for 
hearing 1-H eld: (1) the proposed amendments 
came within Patents & Designs Act, 1907 (c. 29), 
s. 22, & they ought to be allowed upon the terms 
that appcts. should pay the costs of & occasioned 
by the application to amend, including costs of 
gi: who had served notice of opposition under 

. 8. C., Ord. 53a, r. 23; (2) by consent all the 
other pending actions for infringement brought by 
appcts. should be discontinued, with the usual 











See Patents & Designs Act, 1907 (c. 29), 8. 23 ; 
Patents & Designs Act, 1919 (c. 80), s. 20, sched. 

1283. Infringement prior to amendment.] — 
Re NIcKEL’s PATENT (1843), 2 L. T. O. S, 245. 

1284. ——.]—Re Harnison’s PATENT (1853), 
Macr. 32. 

1285. .|—Re Hearson’s Patent (1884), 
i at Patent Cases (1884-1886), 309; 1R.P. C. 


Annotation :—Refd. Re Ashworth (1886), Griffin’s Patent 
Cases (1884-1886), 6. 





1286. ——.]—-GAULARD v. Linpsay, No. 1282, 
ante. 
1287. .|—LANG v. WHITECROSS WIRE & 





Iron Co., No. 1266, ante. 

1288. .]—Under the peculiar circumstances 
of this case I think it would be right further to 
order, that if the specification be amended, no 
action shall be brought for infringement of the 
patent in respect of any guns or parts of guns 
made prior to the date when the hearing of this 
appeal was concluded (LORD HERSCHELL).— 
DEELEY v. PERKES, [1896] A. C. 496 ; 65 L. J. Ch. 
912; 75 L. T. 233; 12 T. L. R. 547; 138 1. P.C. 
581, H. L. 

Annotations :—Consd. Ludington Cigarette Machine Co. v. 
Baron Cigarette Machine Co., [1900] 1 Ch. 508; Re 
Geipel’s Patent, [1903] 2 Ch. 715. Refd. Ze Dellwick’s 
Patent, [1896] 2 Ch. 705; Shoe Machinery Co. v. Cutlan, 
{1896} 1 Ch. 108; Re Justice’s Patent (1901), 18 R. P. C. 
241; Fe Ralston’s Patent, Re Preston & Ralston’s Patent 
(1909), 100 L. T. 386; Porter v. Freudenberg, Kreglinger 
v. Part ae & HKosenfeld, Re Morton’s Patents, (1915) 1 


K. B. 857 

1289. I—Re ALLISON’s PATENT, No. 1216, 
ante. 

1290. ——-.|—The owners of a patent for a 
machine having brought an action for its infringe- 
ment, defts. presented a petition for its revocation. 
Pltfs. then asked for liberty to apply at the Patent 
Office for leave to amend their specification by way 
of disclaimer :—Held: under the special circum- 
stances of the case, the ct. in giving the liberty 
asked for, ought to impose the condition that pltfs. 
should not ring or maintain any action for 
infringement of the patent in respect of any 
machines or parts of machines made prior to the 
date of the order.—LUDINGTON CIGARETTE Ma- 
CHINE Oo. v. BARON CIGARETTE MACHINE Oo., Re 
Pirr’s Patent, [1900] 1 Ch. 508; 69 L. J. Oh. 
821; 82 L. T. 178; 48 W. R. 505; 44 Sol. Jo. 
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an a P. O. 215, 0. A. 3 on appeal, 17 R. P. ©. 

745, H. L. 

Annotations :—Refd. Re Allison’s Patent (1900), 17 R. P. C. 
298; Re Geipel’s Patent, [1903] 2 Ch. 715; Jandus Arc Lamp 
& Electric Co. v. Arc Lamp Co. (1903), 21 R. P. C. 115. 
1291. -]—CoORRIGALL v. ARMSTRONG, WHIT- 

ite & Oo. (1908), 20 R. P. C. 528. 


GBHIPEL’s Patent, No. 1268, 





Comanie rey 
@ e 





ante. 

1293. |—Re Kriaser & STEINBERG’S 
PaTENT, No. 1196, anie. 

1294. Discretion of court.|—-GILLETTE 
SaFETY RAzor Co. v. Luna SAFETY Razor Co., 
No. 1281, ante. 

1295. ——— Condition not confined to present 
opponents.|—All the provisoes in Patent Law 
(Amendment) Act, 1852 (c. 83), s. 39, are, I think, 
intended to be enactments & I am of opinion that 
this sect. applies to all cases, & that it is for the 
law officer to certify in his fiat, should he so think 
fit, that an action may be brought in respect of 
infringements prior to the filing of the disclaimer ; 
but I shall only allow this disclaimer upon con- 
dition that an undertaking be given that no 
action shall be brought in respect of anything 
done prior to the hearing of this application for 
the disclaimer. This undertaking must be in the 
usual form, & must be general enough to include 
not only the present opponents, but every one. 
All are entitled to the same immunity, but I cannot 
go so far as to prevent the patentee from bringing 
an action in respect of any infringement committed 
after this date.—Re SmitH’s DISCLAIMER (1855), 
Macr. 232. 

1296. On opponent furnishing statement of 
articles in use.|—Re WESTINGHOUSE’S PATENT 
(1885), Griffin’s Patent Cases (1884-1886), 315. 

1297. J—I do not see why Jamps 
made prior to Jan. 1 & unsold should not be pro- 
tected. If the opponents had been making 
lamps after notice that the patentee was going to 
disclaim, there would be a great deal to be said 
for not protecting lamps in stock. But, supposing 
before they had any idea of any disclaimer on 
the part of the patentee, & at a time when the 
patentee could not have stopped it under his 
patent, the opponents had made lamps bond fide, 
they would now be left on their hands as useless, 
& they would be put to expense, so the equity of 
the thing would seem to be rather in favour of 
their being protected (Str F. HERSCHELL, S.-G.). 
—He CHEESBROUGH’S PATENT (1884), Griffin’s 
Patent Cases (1884-1886), 303. 

1298. Protection of continued user of 
infringing articles.}—Re CHEESBROUGH’S PATENT, 
No. 1297, ante. 

1299. User by trade & by public.|— 
GILLETTE SAFETY Razor Co. v. LUNA SAFETY 
RazZoOR Co., No. 1281, ante. 

1800. Protection of sale of unsold infringing 
wr a CHEESBROUGH’S PATENT, No. 1297, 
ante. 

1301. ——— Whether necessary condition.]|— 
ia , ASHWORTH (1886), Griifin’s Patent Cases 

7), 6. 


Annotation :-—Refd. Re Davics & Davies’ Patont (1910), 
28 R. P. C. 50. 


1802. ——— Action for damages.] — GILLETTE 
SAFETY Razor Co. v. LUNA SAFETY RAZOR Co., 
No. 1281, ante. 

1803. Action for injunction—Original claim 
passed in good faith—With reasonable skill & 
knowledge.|—GILLETTE SaFETY RAZOR Co. v. 
LuNA SaFETY Razor Cn., No. 1281, ante. 
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1304. Infringement after amendment.|] — He 
SmrtH’s Discuarmur, No. 1295, ante. 

1305. Abandonment of pending action.] — Re 
NICKEL’S PATENT (1843), 2 L. T. O. 8. 246. 

1806. Action during continuance of patent.|— 
Re MEDLOCK’s PATENT (1865), cited in Halsbury’s 
Laws of England, Vol. XXII, p. 172. 


iv. Stay or Discontinuance of Proceedings. 


1807. Proceedings for infringement—Stay.]— 
WINTER & IVERS v. BAYBUT, MADELEY & Co., 
No. 1274, ante. 

1308. —— fe lutetey VESTA Co. v. BRYANT 
& May, Lrp., No. 1278, ante. 

1809. Discontinuance.|—-GILLETTE SAFETY 
paeoe Co. v. LUNA SAFETY Razor Co., No. 1281, 
ante. 








v. Other Cases. 

1310. Limitation of pending action to amended 
specification.|—-HasLtam FounpRY & ENGINEER- 
ING Co. v. GOODFELLOW, No. 1275, ante. 

1311. .|—FUSEE VESTA Co. v. BRYANT & 
May, Lrp., No. 1278, ante. 

1312. Diligent prosecution of proceedings to 
amend.|—-FUSEE VESTA Co. v. Bryant & May, 
Lrp., No. 1278, anfe. 

1313. .|—He GAULARD & GIBBS’ PATENT, 
No. 1279, ante. 

1314. Amendment of pleadings after disclaimer.] 
—HAsSLAM FOUNDRY ENGINEERING Co. vw. 
GooDFELLOW, No. 1275, ante. 

1815. No proceedings to be threatened—Pending 
application.|—_Re ANDREWS’ PATENT, ALSOP FLOUR 
Process, LTD. v. FLOUR OXIDIZING Co., Lp. 
(1908), 25 R. P. C. 477, H. L. 

Annotations ~-Consd Watson, Laidlaw v. Pott, Cassels & 


Williamson (1909), 26 R. P. C. 349. Refd. Fl 
Co. v. Hutchinson (1909), 26 R. P. C. 307. pur ang 


1816. Submission to dissolution of existing in- 
junction.|—-te KENRICK & JEFFERSON’S APPLICA- 
TION, No. 1277, ante. 


F. Effect of Amendment. 

See Patents & Designs Act, 1907 (c. 29), s. 21 (7) ; 
Patents & Designs Act, 1919 (c. 80), s. 20, sched. 

1317. Effect of disclaimer—On subsequent breach 
of injunction—Injunction granted before dis-~ 
claimer.|—-DUDGEON v. THOMSON, No. 1110, ante. 

1318. To render subsequent patent void.|— 
A declaration stated the grant of letters patent, 
dated in 1836, to plitf., with the usual averment of 
the enrolment of a specification within six months ; 
that in 1844 pltf. disclaimed a part, & that after 
he had done so deft. infringed the part undis- 
claimed. Plea, that in 1840, & after the grant to 
pltf., but before his disclaimer, letters patent for 
certain improvements in water closets & stuffing 
boxes applicable to pumps were granted to B., who 
granted a licence to deft., & that the grievances 
complained of were the making, using, etc., the 
improvements in pumps, for which the letters 
patent were granted to B., & the licence was 
granted to deft.:—Held: (1) a patent granted 
after the date of a prior patent for the same thing, 
part of which is subsequently disclaimed, is void, 
inasmuch as the original patent is rendered valid 
from its original date by the disclaimer; (2) the 
disclaimer only entitled the patentee to maintain 
actions in respect of acts done subsequently to the 
gee Te 

emble: the entering of a disclaimer is not 

admission that the original patent was bad, as i 
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t. Original specification voidable.}—-PEARSON v. SANATIVE Co. (1896), 14 N. Z. L. R, 548.—N.Z, 
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Sect. 7.—Amendment:. Sub-sect. 2, F., G. & A. 
Part VII. Sect. 1.] 


may be entered to obviate a doubt.—STOCKER v. 
WARNER (1845), 1 C. & B. 148; 14L. J.C. P. 90; 
41L. T. O. 8S. 315; 9 Jur. 186; 1385 K. R. 493. 

1319. ——- To entitle patentee to maintain 
action.|—-STOCKER v. WARNER, No. 1318, ante. 

1820. No admission original patent bad.|— 
STOCKER v. WARNER, No. 1318, ante. 

1821. Original specification constituting valid 
patent—Damages for infringement prior to amend- 
ment.|——Pltf. brought an action for infringement 
of a patent for ‘‘improvement in distributing 
electricity, & in apparatus to be employed for that 
purpose.” In plitf.’s system there were two 
dynamos in series, which supplied two systems of 
appliances consuming electricity placed also in 
series between the main conductors with a third 
conductor connecting a point between the dynamos 
with points between the two systems of consuming 
appliances. Pitf. contended that on the true 
construction of the specification his invention was 
confined to cases in which the electricity was 
supplied to the consumers at a constant pressure 
or potential. Defts. alleged that it included a 
case of two or more arc lamps in series, lighted by 
a current from two dynamos in series, with a third 
conductor joining a point between the dynamos to 
the conductor between the lamps in series, & that 
it had been anticipated. They also contended 
that the directions as to necessity of the dynamos 
being coupled rigidly were insufficient, & that a 
regulator which was also claimed would not work 
in certain cases, constructed as described in the 
specification :—Held: the patent was valid & 
defts. failed on all points; the specification was, 
in its unamended form, framed with reasonable 
skill & knowledge. The usual relief was granted 
with costs on the higher scale-—HopkInson v. 
Sr. JAmMges’s & Patt-MALL Exectric Liaurina 
Co. (1893), 9 T. L. R. 173; 10 R. P. C. 46. 

1322. Amendment cannot be questioned—Except 
on grounds of fraud.]|—-MarRspEN v. MosEr, No. 
1248, ante. 

1328. -| —- FARBENFABRIKEN VORM FR. 
BAYER & Co. v. BOWKER, No. 1212, ante. 

1824. Amended specification takes place of 
original.|—Where, in an action for infringement of 
their patent, patentees have amended the original 
specification by way of disclaimer under Patents, 
Designs & Trade Marks Act, 1883 (c. 57), s. 19, 
& established at the trial their claim for an in- 
fringement of the amended specification as it 
stands, the ct. will not, for the purpose of certi- 
fying under Patents, Designs & Trade Marks Act, 
1883 (c. 57), s. 20, that the original specification 
was framed in good faith & with reasonable skill 
& knowledge, read the erased portions of the 
specification ; to do so would be in effect to allow 
the plaintiffs to raise a fresh issue after judgment. 
—JANDUS ARC LaMp & ELEcTRIC Co., LYD. v. 
Arc Lamps, Lip. (1905), 92 L. T. 447; 21 'T. L. RB. 
308; 22 R. P. C, 277. 

1325. ———.]—-BritisH UNITED SHOE MACHIN- 
ERY Co., Lrp. v. FussELL (A.) & Sons, LTp., 
No. 969, ante. 
_ 1326. -|—Where the writ in an action for 
infringement of a patent is issued after the patentee 
has applied to the Comptroller for leave to amend 
his specification, & leave to amend is granted to 
him after the issue of the writ, the proper specifica- 
tion to put in evidence & to refer to at the trial as 
a description of the invention is the specification 
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as it stands after amendment.—STEPNEY SPARE 
Motor WHEEL Co., Lrp. v. Hay, [1911] 1 Ch. 
514; 80L. J. Ch. 391; 104 L. T. 665; 27T. L. BR. 
283. 


G. Time from which Amendment Operative. 


1827. Whether retrospective.|—Where a patent 
is originally void, but amended under 5 & 6 Will. 4, 
c. 83, by filing a disclaimer of part of the invention, 
that act has not a retrospective operation, so as 
to make a party liable for an infringement of the 
patent prior to the time of entering such dis- 
claimer.— PERRY v. SKINNER (1837), 2 M. & W. 
471; Murp. & H. 122; 6L. J. Ex. 124; 1 Jur. 
483 ; 1 Web. Pat. Cas. 250; 150 E. R. 848. 
Annotation: —Consd, Stocker v. Warner (1845), 1 C. B. 148; 

R. v. Mill (1850), 10 C. B. 379; Wallington v. Dale (1852), 

7 Exch. 888; Woolfe v. Automatic Picture Gallery, 

[1903] 1 Ch. 18. Refd. Re Sharp’s Patent (1840), 3 Beav. 

245; Stead v. Carey (1845), 1 C. B. 496; Mid. Ry. v. ie 

(1861), ane B. N. 8. 179; Bray v. Gardner (1887), 34 

1328. ——.]—Re Lucas’ DIscLaImMER (1854), 
Macr. 234. 

1329. .|—On June 9, 1890, the Comptroller 
gave C. leave to amend a specification, on con- 
dition, to which C. had assented, that C. should 
not sue A., who had opposed the amendment, for 
any infringement committed before 1884. On 
June 11, C. brought an action against A. for in- 
fringements alleged to have been committed since 
1883. Subsequently the Patent Office sent C. a 
form of undertaking to observe the concition. C. 
signed the form, & the amendment was formally 
made on Aug. 26 :—Held: the specification must 
be treated as having been amended on June 9; 
the Comptroller was not, under Patents, Designs 
& Trade Marks Act, 1883 (c. 57), s. 18 (10), pre- 
cluded, by reason of the pendency of the action, 
from formally completing the amendment; & the 
amended specification was admissible in evidence 
in the action.—ANDREW v. CROSSLEY, CROSSLEY 
v. ANDREW, [1892] 1 Ch. 492; 61 I. J. Ch. 4387; 
66 L. T. 5713; 40 W. BR. 586; 8 T. L. R. 3443 36 
Sol. Jo. 291; 9 R. P. C. 165, C, A. 


Annotations :—Consd. Btepney Spare Motor Wheel Co. ». 
Hall, {1911]1Ch. 514. Refd. Woolfe v. Automatic Picture 
Gallery (1902), 46 Sol. Jo. 633. 





H. Costs. 

1380. Costs of appeals—From refusal to allow 
amendment.]|—He MorGan, No. 1219, ante. 

1331. Second appeal—First appeal with- 
drawn.|—Re CIIANDLER’S PATENT (1886), Griffin’s 
Patent Cases (1884-86), 270. 

1332. .|—Re HADDAN’sS PATENT, No. 725, 








ante. 

1333. Costs of proceedings to amend—Jurisdic- 
tion of law officer.|—A law officer of the Crown 
refusing leave to enter a disclaimer of part of the 
specification of a patent, under 5 & 6 Will. 4, c. 83, 
s. 1, has no jurisdiction to order appct. to pay 
costs.— KYNocht v. NATIONAL ARMS Co., LTD. 
(1877), 87 L. T. 831; 26 W. R. 22, C. A. 

138384, —— .J}—Re PIETSCHMANN’S PATENT 
(1884), Griffin’s Patent Cases (1884-86), 314. 

1335. Second disclaimer.}—Jte HADDAN’S 
PATENT, No. 725, ante. 

1 











36. Proceedings caused by fault of 
patentee.|—Re ALLEN, No. 1247, ante. 
13837. ——— Comptroller’s costs when appearing.| 


—Re KriABER & STEINBERG’S PATENT, No. 1196 
ante. 
Payment of costs as condition imposed on leave 
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Part Vil.—Grant of Patent. 


SEcT. 1.—IN GENERAL. 

See Patents & Designs Act, 1907 (c. 29), ss. 12, 
13, 14, 37, 44; Patents & Designs Act, 1919 
(c. 80), 8. 5, sched. ; Patents Rules, 1920, rr. 50, 51. 

1838. Grant of two patents—Partial identity— 
Between existing & proposed patents.|—Where the 
law officer has reported that part of an invention 
for which a patent is sought is identical with 
part of an invention which is the subject of an 
existing patent, a second patent will not, except 
under special circumstances, be granted for that 
part, although the validity of the first patent is 
disputed.—Ka p. MANCEAUX (1870), 6 Ch. App. 
272; 18 W. R. 1184, L. Cc. 

Annotation :-—Refd. Ex p. Sheffield (1872), 8 Ch. App. 237. 

1339. Patent already granted to master— 
Priority of servant’s provisional specification.|— 
Where a servant filed a provisional specification 
for an invention, after which the master filed a 
provisional specification for a similar invention, 
& subsequently filed a complete specification & 
obtained letters patent :—Held: under the cir- 
cumstances, the Great Seal might be affixed to 
the latters patent for the servant’s invention, & 
the letters patent might bear the date of his 
provisional specification.—La p. Scotr & Youna 
(1871), 6 Ch. App. 274; 19 W. R. 425, L. OC. 
ainnotation :—Refd. Saxby v. Hennett (1873), 28 L. T. 639. 

1340. Of same date.|—Where rival appcts. 
had applied on the same day for patents, & had 
afterwards mutually agreed to withdraw op- 
position, letters patent, bearing date the day of 
application, were granted to one appct., although 
letters patent bearing that date had already been 
granted to the other.—-He GETHING (1874), 9 Ch. 
App. 633, L. C. 

1341. ——— To same applicant—For same in- 
vention.|—The Patents Acts do not appear to 
contemplate & provide for a situation such as 
has arisen in this case & I infer from the absence of 
provisions that it was not intended to allow one 
man to have two grants for the same invention. 
- + » To do so would lead to considerable public 
inconvenience & possibly to public damage 
(Sip THomMAsS INSkIp, S.-G.).—Re DREYFUS’ 
APPLICATIONS (1927), 44 R. P. C. 291. 

13842. Grant of joint patent—Where not wholly 
invention of applicant.]|—Re EADIE’s APPLICATION 
(1885), Griffin’s Patent Cases (1884-1886), 279. 

1348. Invention result of co-operation—Grant 
to one party—Prior application—Procedure for 
repeal.|—L. & W. were the inventors & patentees 
of certain machines, & were engaged in making 
experiments with them, when an _ accident 
happened, which suggested to both of them an 
improvement in the making of wheels. At the 











PART VII. SECT. 1. 


a. Interpretation of grant.)— The 
granting of letters patent to inventors 
is not the creation of an unjust mono- 
poly, nor the concession of a privilege 
by mere gratuitous favour, but it is 


c. Faxclusive jurisdiction of M inister 
of Agriculture—To de 
tion of patent.|}—TELEPHONE MANU- 
FACTURING Co. OF TORONTO ©. BELL 
TELEPHONE Co. OF CANADA (1886), 18 
R. L. O. S. 463; 9 L. N. 27.--CAN, 


time of the accident neither expressed to the other 
any intention of acting upon what was so suggested, 
though they subsequently talked of an improve- 
ment, in furtherance of such suggestion. Two 
years afterwards L. applied for a patent, against 
the sealing of which W. entered a caveat :—Held: 
neither had a right to prevent the other from 
getting his patent sealed though the patent might 
be repealed by sci. fa.—Re LOWE’sS PATENT (1856), 
= L. J. Ch. 454; 27L. T. 0.8.49; 4 W. R. 429, 
oC. 

1344. Date of grant—Date of notice to proceed.| 
—In Mar. 1872, B. applied for letters patent for 
an invention for regulating heat. In Apr. C. 
applied for letters patent for an invention of a 
pyrometer. B. gave notice of his intention to 
proceed on May 21. Letters patent for C.’s 
invention were sealed on May 22, & on May 29 
he entered a caveat against B. In Sept. B. 
presented a petition to have the Great Seal 
affixed to Ietters patent for his invention, & that 
they might bear date Mar. 30,1872. That petition 
was now heard :—Held: the two inventions 
differed materially, although there was reasonable 
ground for supposing that B.’s specification covered 
part of C.’s invention ; B. might have his letters 
patent bearing date May 21, the day when he gave 
notice to proceed.—Ha p. BAILEY (1872), 8 Ch. 
App. 60; 42 L. J. Ch. 264; 27 L. T. 4303; 21 
W. RR. 31, L. C. 

Annotation :—Refd. Kurtz v. Spence (1887), 58 L. T. 438. 

1345. ——— Date of application—Unaffected by 
prior sealing.|—-T wo patents for the same invention 
were applied for on July 20, & July 23, 1867, 
respectively. The patent applied for on July 23 
was actually scaled before that applied for on 
July 20, but each patent was dated as of the day 
of application :—Held : under Patent Law Amend- 
ment Act, 1852 (c. 83), s. 24, the patents took 
effect as upon the days on which they were 
applied for respectively, & therefore acts done by 
virtue of the patent applied for on July 22 were 
infringements of the patent applied for on July 20. 
—SAXBY v. HENNETT (1873), L. RR. 8 Exch. 210; 
42 L. J. Ex. 137; 28 L. T. 689; 22 W.R. 16. 

1346. ——— Date of patent—Not date of seal.|— 
By Patent Law Amendment Act, 1852 (c. 83), s. 25, 
it is enacted that where foreign letters patent are 
granted for a foreign invention before the grant 
of a patent for such invention in the United 
Kingdom, the rights under the English patent shall 
cease on the determination of the foreign patent. 
An English patent for a foreign invention was 
dated Sept. 17, but sealed on Dec. 17, & between 
the two dates a foreign patent was granted :— 
Held: the patent must be taken to have been 





e. Whether Patent Act, 1923, retro- 
active. }—DANNER tv. UNITED DRUG Co., 
j1924] Exch. C. R. 141.—CAN, 


f. Application of Patents Act, 1870.) 
—Sect. 8 of tho above Act requiring 
every invention protected by “Vettere 


cide upon expira- 


® contract between the State & the 
discoverer, which, in favour of the 
latter, ought to receive a liberal inter- 
pretation.— BARTER v. SMITH (1877), 
2 Exch. C. R. 455.—CAN. 

b. Delivery of model—Time for— 
Whether before or after ibaa! sick 
Vict. c. 26 (D) does not require delivery 
of a mode! prior to the issue of & patent 
of invention.—R. v. Smirm (1885), 7 
QO. R. 440.—CAN. 


J.—-VOL. XXXVI. 


d. Presumption of validity of subject- 
mutter of patent.}—The issue of a patent 
of invention raises a presumption in 
favour of the patenteo that the article 
is a valid subject-matter of a patent. 
The onus of proof is on the par who 
attacks the patent to establish the 
contrary.—ELECTRIO F1RE-PROOFING 

Co. v. ELECIRIO FIRE-PROOFING Co. 
oN (1907), Q. R. 3818. C. 34.—- 


patent issued under the Act to be 
brought into actual & public use 
within the colony within the space of 
two years from the date of such letters 
patent, applics to an invention pro- 
tected by letters of registration (issued 
under sect. 20 of the Act) of letters 
pant issued in some other country.— 

RISCOE & Co. v. WASHBURN & MON 
MANUFACTURING Co. (1891), 10 N. Z. 
L. Rh, 85.—N.Z. 
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Sect. 1.—In general. Sect. 2: Sub-sect. 1.] 


granted on Sept. 17, & therefore that sect. 25 was 
not applicable-—HoLstr v. ROBERTSON (1878), 
4Ch. D. 9; 46 L. J. Ch. 1; 35 L. T. 457; 25 
W. RK. 35, C. A. 

1347. Contemporaneous applications—Priority of 
patent first sealed.|—“2z ». DyER (1812), Hoiroyd 
on Patents, 59, n. 

1348. Refusal to seal—Effect of.|—-Unless a 
patent is clearly bad, the L. C. will not refuse to 
seal it, as the effect of such refusal, if erroneous, 
would be irremediable, whereas the sealing of a 
bad patent leaves everyone at liberty to dispute it. 
—Re SPENCE’S PATENT (1859), 3 De G. & J. 523; 
e i T. O.S. 326; 7W.R. 157; 44 E.R. 1370, 

1349. Delay in sealing—Not caused by opposition 
—Or by appeal.|—Sealing of patent after the 
proper time had elapsed under Patent Law 
Amendment Act, 1852 (c. 83), s. 20. Though the 
delay in sealing the patent was not caused by a 
caveat, or by an application to the Lord Chancellor 
within the terms of the provisions contained in 
Patent Law Amendment Act, 1852 (c. 83), s. 20, 
the Lord Chancellor considered that he might, in 
this case, order it to be sealed, special circumstances 
having brought it within them according to an 
equitable construction of the Act.—Re MAcIN- 
TOSH’S PATENT (1856), 28 L. T. O. S. 280; 2 
Jur. N.S. 1242; 5 W. R. 194, L. C. 

1350. —— .|—e NOVOCRETES, LTD., 
CasE, & GARROW’S APPLICATION, No. 709, ante. 

1351. ——— Applicant’s carelessness.|—Ke A. & 
B.’s APPLICATION (1896), 13 R. P. C. 63. 

1352. Delay purposely caused—For ulterior 
Object.|;—Re A. B.’S APPLICATION (1902), 19 
R. P. C. 556. 











Srecr. 2.—OPPOSITION TO GRANT. 
SUB-SECT. 1.—WHO MAY OPPOSE. 


See Patents & Designs Act, 1907 (c. 29), s. 11 (1); 
Patents & Designs Act, 1919 (c. 80), s. 4. 

1353. Question for law  officer.] — (1) The 
question whether a person who has, under Patents, 
Designs, & ‘Trade Marks Act, 1883 (c. 57), 5s. 11 (1), 
given notice of opposition to the grant of a patent 
on the ground that the alleged invention has been 
patented in this country on an application of prior 
date, may be heard before the Comptroller- 
Gencral, is one to be decided ultimately by the 
law officer of the Crown. 

(2) Where the Comptroller-General, after con- 
sulting the law officer, declined to hear such a 
person on the ground that he had no interest in 
the prior patent, the ct. refused to compel him by 
mandamus to do so.—R. v. COMPTROLLER-GENERAL 
OF PATENTS, [1899] 1 Q. B. 909; 68 L. J. Q. B. 
568; 80 L. T. 777; 47 W. R. 567; 15 T. L. R. 
310; 16 R. P. C. 233, C. A. 

Annotations :—<As to (1) Apld. Rh. v. Comptroller-General of 


Patents, x p. Muntz (1922), 38 T. L. RK. 652. Generally, 
Refd. Re A. & B.’8s Appin. (1910), 28 R. P. C. 454. 


1354. Persons having interest—Member of the 
public.|—It seems to me to be perfectly clear 
from the Act that members of the public, as 
such, are not entitled to be heard in opposition 
before me. The Act expressly says that it 





g. Effect of decision of Supreme 
Court.}-—-A decision hs the Supreme 
Ct., on appeal from the Registrar of 
Patents, under Patents, Designs & 
Trade Marks Act, 1889, 4. 16, that the 

utent applied for ought to be granted, 


has the same effect only as a similar 
decision by the Registrar unappealed 
against, 7.e. it amounts only 

decision that a sufficient prima facie 
case has been made out for sealing the 
grant, & leaves appct. in a position of 


PATENTS AND INVENTIONS. 


must be the person giving notice, & being in the 
opinion of the law officer entitled to be heard in 
opposition, so that besides being a person who 
gives notice of opposition, you must also be a 
person who for some reason or other comes within 
the class of those persons entitled to be heard. 
It appears t6 me that by sect. 11 it is quite clear 
that the only class of persons who are entitled to 
be heard in opposition before the law officer are 
persons who are interested with a legitimate & 
real interest in the prior patent upon which an 
application is opposed, or persons who while they 
have not patented the invention have yet been the 
originators of it, from whom the person sccking 
the patent has obtained it. Therefore, I am sorry 
I must debar myself from hearing you on the 
substance of this application, by holding you are 
not a person entitled to be heard (CLARKE, 8.-G.). 
—Re HeatH & Frost’s PATENT (1886), Griffin’s 
Patent Cases (1884-1886), 288. 


4nnotations :—Apld. Re Hookham (1886), Griffin’s Patent 
Cascs (1887), 32. Consd. He Bell (1887), Griffin’s Patent 
Cases (1887), 10. Folld. Re Bairstow’s Patent (1888), 
5R. P.C. 286. Apld. Re Stewart’s Appin. (1896), 13 R. P. 
C. 627. Consd. R. v. Comptroller-General of Patents, 


kz p. Tomlinson (1899), 68 L. J. Q. B. 568 
1355. -——.|—fte BELL (1887), 
Patent Cases (1887) 10. 


Annotation :-—Refd. R. v. Comptroller-General of Patenta, 
ix p. Tomlinson (1899), 16 RK. P. C, 233. 


1356. -]|—I should not allow any person 
who merely comes forward as one of the public 
to claim to strike out certain paragraphs of a 
specification on the ground that it was included in 
a prior patent in which he had no _ interest 
(WEBSTER, A.-G.).—Re HooKHAM (1886), Griffin’s 
Patent Cases (1887), 32. 

Annotations :-—Apld. te Stewart’s Appln. (1896), 13 R. P. C. 
627. Consd. R. v. Comptroller-General of Patents, Kz p. 
Tomlinson (1899), 68 L. J. Q. LB. 568. 

1357. In patent applied for—Or prior 
identical patent.|—-R. v. COMPTROLLER-GENERAL 
OF PaTEeN's, No. 1353, ante. 


CGiriffin’s 

















1358. —-— In prior patents.|—Re Bri, No. 
1355, ante. 
1859. Existing or lapsed.|—(1) Ver- 








sons properly appearing before the Comptroller 
or the law officer to oppose may rely in support of 
their opposition upon specifications other than 
those in which they are interested. 

(2) The persons entitled to be heard before the 
law officer, on appeal, in opposition to a grant, are 
the same as those entitled to be heard, on appeal, 
before the Comptroller. 

(3) Prior patents on which an opposition is 
based may be subsisting, or may have lapsed or 
expired. 

(4) Person entitled to appear & oppose must 
have, or have had, an interest in patents existing 
or lapsed._——Re STEWART’s APPLICATION (1896), 13 
R. P. C. 627. 


Annotations :—As to (1) Consd. Ruling of the Comptroller- 
General, 1911 (B) (1911), 28 R. P. C. App. iil. As to (4) 


Gone ie v. Comptroller-General of Patents, [1899] 1 
1360. ——— Person intending to work expired 


patent.|—Opposition to sealing on the grounds 
(a) that the invention had been obtained from the 
opponent, & (b) that the invention had bcen 
patented on application of prior date.—Re BAIR- 
STOW’S PATENT (1888), 5 KR. P. C. 286. 


Annotation :—Reftd. Ruling by the Comptroller-General, 
1911 (B) (1911), 28 R. P. C. App. iif. 


having to litigate the validity of the 
grant against all comers, including the 
person who has under sect. 16 opposed 
the application.— He CAMPBELL’s AP: 
aacR TION (1891), 10 N. Z. L. R. 197.— 


to a 
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1361. Prior complete specification accepted. | 
—fRe L’O1szaAv & PIERRARD (1887), Griffin’s 
Patent Cases (1887), 36. 


Annotations :—Apld. Re Main’s Patent (1888), 7 R. P. C. 13. 
Refd. Ruling by the Comptrollor-General, 1912 — 
(1912), 29 R. P. C. App. i. ices ae seeaigh a 


1362. Manufacturing interest — Within 
specification.|—Held: the opponents had estab- 
lished such a manufacturing interest that they were 
entitled to oppose under Patents & Designs Act, 
1907 (c. 29), 8. 11 (1) (b). Locus standi to oppose 
a grant must be allowed to any one who gives 
proof of the bond fide manufacture of an article 
or carrying on of a process which primd fucie 
appears to come within the claims of the specifica- 
tion.— NOTES OF RULINGS BY THE COMPTROLLER- 
a ee en). 28 K.P. C. App. iii. 

wnroltalion 2--—xXeTG. > 

‘General. i912 (3) (1912), 20 ae bare hope 7 ea 

1863. -|\—Opposition to sealing of 
patent on the ground of the invention being com- 
prised in prior patents by a person having no 
interest 1n such patents, but who had manu- 
factured under one of them :—Held: such person 
was not entitled to oppose.—Re MACcEVvoY’s 
atone ( pete) 5K. P.C, 285. 

Annotation :— ‘ p C 7 ' 
1911 (B) OLD), 28 KPO, Appelt, ComPtreller-Genoral, 
1364. Trading interest—Real, definite, & 

substantial.|— A trading interest is sufficient to 

allow an opponent to be heard in opposition, pro- 
vided the interest is real, definite & substantial. 

The question as to whether there is a real, definite 

& substantial interest must be decided on the facts 

of cach case.—Ite WHEELER’S APPLICATION (1925), 

42 R. P. C. 509. 

1365. Existing interest prejudicially 
affected.|—M. applied for a patent, the grant of 
which was opposed by T. on the ground that the 
alleged invention had been patented in this 
country on two applications of prior date—viz., 
one in 1879 & the other in 1897. T. had no 
legal or beneficial interest in the patents which 
were granted upon such applications. The 
Comptroller required evidence as to the facts, 
& it appeared that ‘I’. began to work under one of 
the prior patents, but being unable to continue 
without a license he stopped working, and under a 
search discovered the patent of 1879. He desired 
in his opposition to set up the contention that the 
invention, the subject of the present application, 
was identical with that described in the patents of 
1879 & 1897. The Comptroller decided that the 
opponent had no right to be heard in opposition 
to the grant. On appeal, the Law Officer held 
that. on the evidence the opponent was entitled 
to be heard <A bond fide attempt to carry out the 
invention sought to be protected by a ‘person 
who desires to oppose a patent. & proof that he 
may be damnified by the application which he 
desires to oppose, entitles such person to oppose 
the grant.—Re MEYER’s APPLICATION (1899), 16 
oe oy C. 526. ' 

nnotation :— : i : 

1911 (B) eT 3s Re, eran a 
1366. ——.]—NoTEs oF RULINGS BY THE 
COMPTROLLER-GENERAL, 1912 (B) (1912), 29 


R. P. C. App. v. 
Notes of Rulings by the Comptroller- 























Annotation :—Retd. 

General, 1912 (C) (1912), 29 It. P. C. App. vil 

1367. NOTES OF RULINGS BY THE 
COMPTROLLER-GENERAL, 1912 (C) (1912), 29 
R. P. C. App. vii. 

1868. ——— Possessor of article for which patent 
claimed.|—-Nores or RULINGS BY THE Comp- 
TROLLER-GENERAL, 1913 (B) (1913), 30 R. P. C. 
App. iii. 

1369. —— ——.]—On an opposition to the 








ecmanecenoner 
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grant of a patent on grounds (b) & (c) of Patents 
& Designs Act, 1907 (c. 29), s. 11 (1), the Comp- 
troller-General, following the broad principle laid 
down in Rulings 1912 (B) & 1912 (C) that any 
person, who is bond fide & honestly in possession 
of an article which may reasonably be held to fall 
within the scope or claims of the specification of 
the patent applied for, has a sufficient interest 
to oppose the grant of the patent, held that as in 
this case there was no reason for doubting that the 
opponent had become possessed of such an article 
in the ordinary course of business, he had a suffi- 
cient interest to be heard in opposition to the 
grant :—Held: although the interest which an 
opponent must show in order to bring himself 
within the class of persons qualified to oppose 
under Patents & Designs Act, 1907 (c. 29), s. 11, 
is not confined to what is called a manufacturing 
interest, the interest must be a real, definite, & 
substantial interest, & must not arise from some- 
thing the opponent proposes to do. The mere 
fact that «» man is in possession of a particular 
article said to be covered by the patent applied 
for is insufficient.—Re Nitw ‘TuHInes, Lrp.’s 
APPLICATION (1913), 31 R. P. C. 45. 

1370. Purchaser of prior patent—Though patent 
expired.|—-Rte GLOSSOP’s PATENT, No. 1493, post. 

1371. Prior applicant in United Kingdom.|— 
I am of opinion that the only persons who can 
oppose under these words patented, etc., are 
persons who have made an application in the 
United Kingdom of prior date to the date of 
appct.’s patent. It is said that that will not give 
ful] effect to sect. 103, & that the date of the 
French application must also be taken as being 
the date of the application in England for the 
purposes of all proceedings under the English 
patent law (WEBSTER, A.-G.).—Jte EVERITT 
(1888), Griffin’s Patent Cases (1887), 28. 

1372. .|\—Appcts. for a patent under 
Patents, Designs & Trade Marks Act, 1883 (c. 57), 
s. 103, sought to oppose, under sect. 11 of the 
Act, on the ground of prior patenting, an 
application for another patent made in this country 
at a date earlicr than their application in this 
country, but later than the date claimed by them 
for their patent under sect. 103. The Chief 
Examiner, acting for the Comptroller-General, 
decided that the Act restricts opposition on the 
ground of prior patenting to an application in this 
country of prior date, held that the opponents 
had no locus slandi to oppose, & dismissed the 
opposition :—Held: the application of prior date 
on which an opposition can be grounded means 
an application in this country._-He JOHNSON’S 
APPLICATION (1907), 24 It. P. C. O04. 

1373. .|—On opposition, under sect. 11 of 
the Patents, ctc. Acts of 1883-1902, to the grant. 
of a patent on the grounds that the invention had 
been obtained from the opponent in Germany, 
& was the subject-matter of applications of the 
opponent which, although made after the date of 
appet.’s application, were entitled under the 
International Convention to prior dates, the 
opposition was dismissed by Chief Ixaminer, 
acting for the Comptroller, on the ground that the 
opponent had no locus standi, & a patent was 
directed to be sealed. The opponent appealed 
from this decision so far as regards the first ground 
of opposition :—Held: the Chief Examiner’s 
decision was right.—Re MEURS-GERKIN’S APPLICA- 
TION (1910), 27 R. P. C. 565. 

Annotation :—Apld. Ruling by the Contro]ler-General, 1912 

(A) (1912), 29 R. P. C. App. 1. 

1374. Subsequent applicant for patent—Inven- 
tion not included in provisional specification. |— 


UU 2 
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Sect. 2.—Opposition to grant: Sub-sects. 1 & 2, A. 
(a) & (b), & B. (a).] 


Fe gEEON & ANDERSON’S PATENT, No. 1475, 
post. 

1375. ——— In respect to same subject-matter. ]— 
NOTES OF RULINGS BY THE COMPTROLLER- 
GENERAL, 1912 (C), No. 1367, ante. 

1876. Legal representative—Assignee of prior 
patents.|—Opposition to sealing of patent by 
assignee of prior patents with bencfit of improve- 
ments. Suggestion that the application included 
Improvements of the inventions in the prior 
patents made by the prior patentee & com- 
municated by him to appct.in fraud of his assignees. 
Opponents held not to be the legal representatives. 
-——Re SPIEL’s Parent (1888), 5 R. P. C. 281. 


Annotations :-—Consd. Re CGascoigne’s Appln. (1909), 27 
R. P. C. 78. Refd. Re McNeil & Pearson Fire Alarm’s 
Appln, (1907), 24 R. P. C. 680. 

1377. ——— Person having power of attorney.] 

Re EpMUNDs’ PATENT, No. 70, ante. 





SUB-SECT. 2.—GROUNDS OF OPPOSITION. 
A. Invention Obtained from Opponent. 
(a) In General. 
Pes asa & Designs Act, 1907 (c. 29), s. 11 
a). 

1378. Whether good ground of opposition— 
General rule.|—Re LotTr’s APPLICATION (1853), 
a aaa Laws of England, Vol. XXII. at 
p. We 

13879. —— j|—Re MACFARLANE’S APPLICA- 
TION (1883), cited Halsbury’s Laws of England, 
Vol. XXII. at p. 175. 

1380. .\—Re MARSHALL’S 
TION (1888), 5 R. P. C. 661. 

1381. ——.]—Re GnrirFin’s APPLICATION (1888), 
6 R. P. C. 296. 

1882. Different method.|—Re ANDERTON 
(1886), Griffin’s Patent Cases (1887), 25. 

13838 Invention arrived at independently.|— 
Re poe & ANDERSON’S PATENT, No. 1475, 

ost. 

1384. What amounts to obtaining.|—1I read those 
words [“ obtained the invention” in Patents, 
Designs & Trade Marks Act, 1853 (c. 57), s. 11 (1)] 
to mean “ obtained the invention which is pur- 
ported to be patented,’ meaning thereby to refer 
to the identity of the invention, not the right of 
the person from whom it was obtained to be re- 
garded as the first & true inventor (SIR RICHARD 
WERSTER, <A.-G.).—Re THWAITE’S APPLICATION 
(1892), 9 R. P. C. 515. 

1385. ——_.]—-NoTEs 
COMPTROLLER-GENERAL, 
R. P. C. App. i. 

__ 18886. -|— COMMERCIAL SOLVENTS CoRPN. v. 
fe Propucts Co., Lrp. (1926), 43 R. P. C. 
ov. 

1387. Addition to opponent’s patent.) — Re 
PATERSON’S PATENTS, Re DUNDON’S PATENT 
(1886), Griffin’s Patent Cases (1884-1886), 295. 

: 1388. .|\—He DuNpDon’s PATENT (1885), 
Griffin’s Patent Cases (1884—1886), 278. 

1389. Patent obtained by fraud—Fraud outside 
United Kingdom.]—f?e Hiaains’ PATENT (1891), 
9R. P. C. 74. 

1390. -|—Opposition to grant of 
patent for improvements in electric fire alarms & 
thermo-indicators on the grounds (a) that appcts. 
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obtained the invention from the opponent, & 
(b) prior patenting of the invention. The Chief 
Examiner, acting for the Comptroller-General, 
decided to seal a patent. He held that be had no 
jurisdiction to enter into allegations of fraud 
abroad, & that the invention claimed by appcts. 
had not been patented on the prior application 
relied on by the opponent. The opponent 
appealed. The law officer affirmed the decision 
of the Chief Examiner on both grounds, & dis- 
missed the appeal with costs—Re McNEIL & 
PEARSON FIRE ALARM, LTD.’S APPLICATION (1907), 
24 R. P. C. 680. 

1391. Incidental claim to opponent’s patent — 
In applicant’s specification—Order to erase or 
amend.|—-Incidental reference by appct. in his 
specification to an invention of opponents, & un- 
true statement that it was his own. Contention 
by appct. that as that invention was not claimed 
by him, the opponents had no locus standi. The 
Comptroller-General refused to seal until the 
incorrect description & drawings were erased or 
amended. — Re HETHERINGTON’S APPLICATION 


(1890), 7 R. P. C. 419. 
si mai :—Refd. Re Wadham’s Appln. (1909), 27 R. P. C. 


1892. Patent obtained abroad.|— fic LAKE’s 
PATENT (1888), 5 R. P. C. 415. 

1898. .|—NorEs oF RULINGS BY THE 
COMPTROLLER-GENERAL, 1912 (A) (1912), 29 
R. P. C. App. i. 

1394. Novelty of invention—Prior specification 
to be considered.|—-Held: (1) where an invention 
has been obtained from an opponent the novelty 
of such invention must be considered in the light 
of prior specifications; (2) the remedy will differ 
according to the importance or novelty of the part 
communicated, & may take the form either of 
giving a share of the patent to the opponent, or 
of deleting the part obtained from him, or making 
a complete disclaimer of such portion; (3) in 
the case of prior public user an opponent can have 
no personal remedy & the Comptroller’s juris- 
diction must be limited, where necessary, to con- 
fining appct. to his special improvements by a 
disclaimer or omission of the parts publicly used ; 
(4) in the present case the opponent had a primd 
facie right to some protection as the combination 
disclosed by a design which he had submitted to 
appcts. at thcir request, was novel, & had been 
incorporated by appcts. into their specification ; 
(5) the opponent was not disentitled to protection 
because a machine made according to his design 
had been sold by him to applicants, & used at 
their instance, for some time at the Bolton Sewage 
Works; (6) having regard to the special facts 
appcts. must be restricted to claiming in their 
specification only the improvements they had 
made on the opponent’s machine.—Re ASHTON 
& KNOWLES’ APPLICATION (1910), 27 R. P. C. 
181. 
1395. Prior sale to applicant—Of machine made 
according to opponent’s design.|—Re ASHTON & 
KNOWLES’ APPLICATION, No. 1394. anle. 

1396. Prior publication admitted by applicant. |— 
Nores OF RULINGS BY THE COMPTROLLER- 
GENERAL, 1912 (EK) (1912), 29 R. P. C. App. xi. 





(b) Remedies of Opponent. 
1397. Share of patent.|—-He ASHTON & 
KNOWLES’ APPLICATION, No. 1394, ante. 
1898. Deletion of part obtained.|—-Re ASHTON 
& KNOWLES’ APPLICATION, No. 1394, ante. 
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PART VII. SECT. 2, SUB-SECT. 2.—A. (a). 
1381 i. Whether good ground of opposition.}—DUNLOPF v. COOPER (1908), 7 C. L. R. 146.—AUS. 


Part VIJ.—GRant oF Patent. 


1899. Disclaimer of part obtained.|—Rte Asirron 
& KNOWLES’ APPLICATION, No. 1394, ante. 

1400. Effect of prior public user.]|—-Re ASHTON 
& KNOWLES’ APPLICATION, No. 1394, ante. 


B. Prior Publication. 
(a) Prior Specification. 

See Patents & Designs Acts, 1907 (c 29), s. 11, 
(1) (6); 1919 (c. 80), 8. 4. 

1401. Whether good ground of opposition—Only 
in clear cases.|—'The simple question before me 
is, has Mr. McH. in his specification patented an 
invention similar to that which has been patented, 
in this country, on an application of prior date ? 
Now, I have oftan expressed the opinion in my 
decisions that it is only in clear cases that the 
law officer is justified in interfering, so as to 
prevent letters patent from including a claim to 
an invention which is covered by an earlier 
specification ; but in a clear case the law officer 
cannot avoid the responsibility of acting (Sm 
RicuARD WEBSTER, A.-G.).— Re McHarpy’s 
PATENT (1891), 8 R. P. C. 431. 

1402. Prior provisional specification.|— 
Re BAILEY’s PATENT (1884), Griffin’s Patent Cases 
(1884-1886), 269. 

1403. Where invention not described.] 
—Where the provisional specification of the prior 
patent does not describe the invention it might be 
unjust to appct. to refuse the grant. Dates of 
filing provisional & complete specifications to be 
carcfully considered.—He BARTLETY’S APPLICA- 
TION (1892), 9 R. P. C. 511. 

1404, ——- Prior patent granted—Though patent 
expired.]|— It makes no difference whether the 
patent has expired or not. The Act allows an 
application for a patent to be opposed on the 
ground that the invention has been previously 
patented (Str Joun Gorst, S.-G.).—Re LAn- 
CASTER’S PATENT (1884), Griffin’s Patent Cases 
(1884-1886), 293. 

Annotations :—Refd. Re Stewart’s Appln. (1806), 13 R. P. C. 
627; Notes of Rulings by the Comptroller-Gencral, 
1911 (B) (1911), 28 KR. P. C. App. tik 
1405. ———- ——- ——_.]—Re Strewart’s APpplLi- 

CATION, No. 1359, ante. 

1406. Though all parts of applicant’s 
Invention not included.] — The opponents’ pro- 
visional was first in order of time, & therefore 
they were entitled to have’their patent sealed as 
of the earlier date. It is said that the opponents 
have included in their complete [specification] 
subject-matter which was not in their provisional. 
If that is so, that is an objection to the validity 
of the opponents’ patent, which will be available 
to appct. or to anybody else in the event of any 
proceedings being taken; but it is wholly im- 
possible for me on the present application to alter, 
deal with, or interfere with the specification of the 
opponents’ patent, as allowed. It may be a mis- 
fortune, but appct. is unfortunately in the 
position in which other appcts. have been. It 
may be that appct. will thereby lose the benefit 
of protection for something which he invented. 
That is a matter which I say again I cannot deal 
with. I can only deal with the application before 

















iii, ——— 


PART VII. SECT. 2, SUB-SECT. 2.— 
B. (a). 


1402 i, Whether good ground of opposi- 
tion—Prior provisional specificat 
—Moore & HESKETH ¥. PHILLIPS 
(1907), 4 C. L. R. 1411.—AUS. 

1402 fi, ———- 9-§ —__,] — INTERNA- 
TIONAL HARVESTER CoO. OF AMERICA 
Aut hO0ckK (1908), 25 R. P. C. 765.— 


1402 iv. 





apply for a re- 





1 .]— BARTER ». 
HOWLAND (1878), 26 Gr. 135.—CAN. 





ion. | atent, while in force, operates as a 


issue of the 
patent.—Re LEONARD’S PATENT (1913) 
13 BK. L. R. 280; 14 D. L. R. 364; 14 
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me. Now, under sect. 11, if an application for a 
patent is opposed on the ground that the invention 
has been patented in this country on an applica- 
tion of prior date, the opposition to that extent 
will be successful if proved. It is not denied that 
the opponents’ patent does not include the parts 
of appct.’s invention objected to. In fact his very 
fair argument before me is that the appeal is 
grounded not so much upon the reasons that those 
parts are not included = the opponents’ patent, 
but that if the opponents’ patent stands with its 
present specification appct. will not be able to get 
a patent for those particular parts. As I havo 
said already, that may be a misfortune which has 
fallen upon him, but I cannot deal with it (Sir 
RICHARD WEBSTER, A.-G.).—Re GREEN’S PATENT 
(1885), Griffin’s Patent Cases (1884-1886), 286. 

1407. - Where question of scientific 
anticipation.|—Re LAKE’s PATENT, No. 1452, post. 

1408. -|—(1) Opposition to the grant 
of a patent on the ground that the invention had 
been patented upon applications of prior date. 
The Comptroller-General held that none of the 
claims could be allowed in their existing form, but 
permitted an amendment of one of them to more 
precisely define the invention, & then, subject to 
the insertion of a disclaimer, decided to seal a 
patent on the application :—Held:; the Comp- 
troller-General’s decision be reversed & a patent 
be refused. 

(2) A patent cannot be allowed for something 
absolutely different from what is described in the 
provisional specification.—Ae LANCASTER’S APPLI- 
CATION (1902), 20 R. P. C. 366. 

















1409. Inventions identical.|—Re STusss’ 
PATENT, No. 1512, post. 
1410. Inventions substantially the same— 





Slight difference.|—-Rte CUMMING’S PATENT (1884), 
Griffin’s Patent Cases (1884-1886), 277. 

1411. .j—Where the law officer is 
forced to the conclusion that there is no sub- 
stantial difference between the invention or com- 
bination described in appct.’s specification & an 
earlier specification, it has not only been the 
practice but it is the duty of the law officer to 
refuse the patent (SiR RICHARD WEBSTER, A.-G.), 
rr Topp’s APPLICATION (1892), 9 R. P. C., 
487. 

1412. Mechanical equivalent.!|—The 
only question before me is whether the matter 
which appct. brings forward as the subject of a 
patent is covered by the previous patent. In my 
opinion itis. It appears to me that the advantage 
of this joint is, to say the least of it, problematical, 
& I think it really is a mechanical equivalent, & 
is therefore covered by the words of the previous 
patent (Sir R. B. Fintay, S.-G.).—Re WHIT- 
TAKER’S APPLICATION (1896), 13 hk. P. (. 580. 

1413. —— Mere lack of novelty not 
sufficient.|—It is not sufficient in order to stop a 
subsequent patent for an explosive that the range 
of proportions in a previous specification should 
be large enough to include what is sought to be 
patented. The main consideration for a patent 
is the information given to the public of the advan- 
tages possessed by the invention. A patent 
cannot be stopped merely on the ground that the 

















Exch. C. KR. 351; 49 C. L. J. N.S. 752, 
—CAN. 


-l1—-A former 1402 v. ——- ——.]—PERMUTIT Co. 


». BORROWMAN (1926), 43 R. P. C. 356. 


ar to the application for a new patent, 
& the only remedy open to appct., if rae 
he is in a position to invoke it, is to h 


: User in America before 
patentee’s invention.) — WRIGHT vv. 
BRAKE SERVIOH, LTD., [1926] 3 D. L. R. 
§02; (1926] S. C. R. 434.—CAN, 
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Sect. 2.—Opposition to grant: Sub-sect. 2, B. (a), 
(b) & (ce) 4.] 


invention is not new.—Re NAHNSEN’S APPLICA- 

TION (1900), 17 R. P. C. 208. 

Annotation :—Refd. Notes of Rulings by the Comptroller- 
Gencral, 1911 (B) (1911), 28 R. P. C. App. iil. 

1414, ———_ ——_.|—_NoTEs oF RULINGS BY THE 
COMPTROLLER-GENERAL, 1912 (D) (1912), 29 
R. P. C. App. ix. 

1415. Claim inviting public to infringe prior 
eae WEBSTER’S PATENT (1888), 6 R. P. C. 
163. 

1416. —— Invention covered by combination of 
different specifications.|——Where an opposition on 
the ground that. the invention has been previously 
patented is supported by combining & piecing 
together claims in different spccifications, a very 
clear case will be required to be made to stop the 
grant.— Re Ross’ Patent (1891), 8 R. P. C. 477. 

1417. .|—B. applied for a patent for 
a movable partition for schoolrooms, etc. The 
grant. was opposed by W. ‘The Comptroller held 
that the invention consisted of a combination of 
parts, all of which, taken separately, had been 
previously patented by the opponent & by others. 
He decided to seal a patent subject to amendment 
of the specification & claims. On appeal, the law 
officer held that there was no invention in putting 
the parts together in a combination where they 
were each only applied to what) had been their 
original object.—Re BRIDGE’S APPLICATION (1901), 
18 R. P. C. 257. 

Annotations :—Distd. Re Fried-Krupp Akt. Germaniawerft’s 
Appin. (1908), 25 R. P. C. 809. efd. Notes of Rulings 
ne ne Comptroller-General, 1911 (A) (1911), 28 R. BP. C. 
1418. .|—K. applied for a patent for 

improvements in ships or other vessels for carrying 

loose cargoes. The grant was opposed by M. on 
the ground that the invention had been patented 
on certain prior applications. The Comptroller 
held that as the subject-matter was of some 
magnitude there might be an invention of great 
practical value in combining known elements in 

the manner suggested. He decided to seal a 

patent, subject to the insertion of certain specific 

references or to amendment of the specification & 
claim.—Re FRIED KRUPP AKT. GERMANIAWERFT’S 

APPLICATION (1908), 25 R. P. C. 809. 

1419. ——— Invention covered by prior specifica- 
tion—No special advantage shown.|—Held: the 
patent should be refused, as no invention was 
shown in appcts.’ process, for all they had done was 
to take one of many salts of chromium & onc of 
many salts of iron from those covered by the 
opponent’s specification, & no particular advantage 
was shown.—Re WYLIE & MorRTON’s APPLICATION 
(1896), 138 R. P. C, 97. 


Annotation Sue Soe Re Deutsche Gasgliithlicht Akt. Appln. 

(1908), 26 R. P. C. 101. 

1420. Selection of element. |—-Opposi- 
tion to the grant of a patent on the ground that the 
invention had been patented in this country on 
an application of prior date ; the Chief Examiner, 
acting for the Comptroller-General, allowed the 
grant. On appeal the grant was refused on the 
ground that the alleged invention was merely the 
selection of the better of two known elements for 
carrying out a process._—Re DEUTSCHE GASGLUH- 
LICHT AKT.’S APPLICATION (1908), 26 R. P. C. 101. 
a ald :—Expld. Re Bosch’s Appin. (1909), 26 R. P. C, 


























1421. —— Improvement on prior patent— 
Validity of prior patent immaterial.]|—Re THorN- 
BOROUGH & WILKS’ PATENT, No. 1462, post. 

1422. -|—The Chief Examiner, acting 
for the Comptroller-General, decided to seal a 
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patent on the application, with certain amend- 
ments in the specification, including an extension 
of a disclaiming clause. ‘he opponents appealed : 


| —Held: the Chief Examiner’s decision be varied 


by striking out some of the claims. Where the 
invention is an improvement on_ previously 
patented inventions general words, which may in 
any sense be taken to include anything that has 
been previously patented, are not to be used in the 
claims.—Re HAMILTON, HAMILTON & HAMILTON’S 
APPLICATION (1901), 19 R. P. C. 33. 

1428. .|—Opposition to grant of a 
patent for ‘‘ improvements in double walled vessels 
with a space for a vacuum between the walls ” 
on the ground that the invention had been patented 
on applications of prior date. The Comptroller- 
General decided in favour of the grant subject to 
amendment :—Held: there was no patentable 
invention in reducing a number of supports to a 
single support in a vacuum insulated vessel & the 
patent should be refused.—Re VAN WYRF’S APPLI- 
CATION (1909), 26 R. BP. C. 490. 

Annotation :—Refd. Notes of Rulings by the Comptroller- 

General, 1911 (A) (1911), 28 RK. P. C. App. i. 

1424. ——— Invention partially claimed in prior 
specification.|—e WADIIAM’s APPLICATION, No. 
1488, post. 

1425. Identity of specifications—Question for 
law officer.|——Where the sealing of a patent is 
objected to on the ground that the invention is a 
colourable imitation of one which is the subject 
of an existing patent, a reference will be made to 
the law officer whether, having regard to the prior 
patent, the seal ought to be affixed to the patent 
as applied for.—zr p. YATES (1869), 5 Ch. App. 1 ; 
sub nom. Re YATES’ PATENT, 18 W. R. 1, L. C. 
Annotations :—Folld. Ez p. Manccaux (1870), 5 App. 

518. Refd. Saxby v. Hennett (1873), 28 L. T. 

1426. |\—Re WALLIS 
APPLICATION (1888), 5 hk. P. C. 347. 

1427. What must be considered—Words of 
claim.|—Now it is a rule long established & of 
obvious justice & importance that only that is 
patented which the inventor claims. Sect. 5 of 
the Act requires that a complete [specification] 
shall end with a distinct statement of the invention 
claimed. Now on referring to Von Welsbach’s 
complete I find he claims (the S.-G. read the 
claim). I am not at liberty to speculate as to the 
reason of these words being chosen. They may 
have been used inadvertently & it may have been 
intended to patent the gas appliance in its fullest 
sense, that is to say, the mode by which the cap is 
supported as well as the cap itself. But the words 
are there: I have no power to amend them or to 
give them anything but thcir plain & direct 
meaning, & I must therefore hold that the in- 
vention claimed by Von Buch had not been 
patented by Von Welsbach & I direct the patent 
to be sealed (Sin EDWARD CLARKE, S.-G.).—He VON 
Bucu (1888), Griffin’s Patent Cases (1887), 40. 

1428. ——- Dates of provisional & complete 
specifications.|—Re BARTLETT’S APPLICATION, No. 
1403, ante. 

1429. Application by foreign patentee—Right to 
prior date.|—-Appct. alleged his right to have his 
application antedated under the International 
Convention. Opponent denied that appct. had 
such a right, because appct.’s foreign application 
was made before the country in which it was made 
had come under Patents, Designs & Trade Marks 
Act, 1883 (c. 57), s. 103:—Held: appct. had a 
right to the prior date.—Re MAIN’S PATENT (1888), 
7R. P.C. 13. 

1430. —— Invention obtained from ap- 
plicant abroad.|—Opposition on the ground of a 
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prior claim in the specification of a patent antedated 
under the International Convention. Allegation 
that the opponent obtained the invention from 
appct. abroad, & that in the foreign Patent Office 
it was held that appct., & not the opponent, was 
entitled to priority of date. The Comptroller- 
General decided to grant a patent with a statutory 
yeference to the specification of the opponent’s 
patent. Form of Order to be made under Patents 
& Designs Act, 1907 (c. 29), s. 1], where on an 
opposition a case of prior patenting is established. 
—Re HALSEY’s APPLICATION (1913), 31 R. P. C. 
101. 

1431. Duty of tribunal—To see opponent’s speci- 
fication not covered.]—Re Curtis & ANDRE’S 
PATENT (1892), 9 R. P. C. 495. 

1432. What specifications may be relied on— 
Interest of opponent not necessary.]—-Re SrrwaRt’s 
APPLICATION, No. 1359, ante. 

1433. What evidence must be adduced by op- 
ponent—Single affidavit not sufficient.|—In a case 
where there was but one affidavit distinctly swear- 
ing to public use & sale of an alleged invention 
prior to the date of the application for a patent, 
the Great Seal was ordered to be affixed to the 
patent.—Re TOLMAUSEN’S PATENT (1866), 14 
W.R. 551, C. A. 

1434. State of knowledge.]—(1) At the 
hearing of an opposition to the grant of a patent 
on the ground that the invention had been patented 
on an application of prior date, the Chief Examiner 
ordered the insertion of a general disclaiming clause. 
The opponent appealed :—Held: the Chief 
Mxamincr’s decision should be affirmed. 

(2) An opponent to a grant who desires his 
patent to be construed as being a master patent 
& for a pionecr invention, must bring the state 
of knowledge before the Comptroller by evidence. 
—Re SOUTHWELL & HEAD’S APPLICATION (1899), 
16 KR. P.C. 361. 

1435. Form of order.|—Jte HALSEY’s APPLICA- 
TION, No. 1430, ante. 








(6) Document making Invention Available to 
Public. 


See Patents & Designs Acts, 1907 (c. 29), 
s. 11 (1) (b), & 1919 (c. 80), s. 4. 

1436. What constitutes.|—A document which in 
the ordinary sense of patent Jaw has been published 
has been made available to the public if it reaches 
some party in a non-confidential manner in the 
ordinary course of business, as in this case (Sir 
HENRY SLESSER, S.-G.).—He UNDERFEED STOKER 
Co., Lrp. & RoOBEY’s APPLICATION (1924), 41 
R. P. C. 622. 

1437, .|—Opposition to the grant of a 
patent on the ground of Patents & Designs Acts, 
1907 (c. 29), & 1919 (c. 80), s. 11 (1) (6) :—Held: 
““ made available to the public ’? means something 
more than mere publication in the strictly legal 
sense, even if the publication is unaccompanied 
by any bond of secrecy either expressed or implied. 
—Re Wrtr (G. & J.), Lrp.’8 APPLICATION (1925), 
43 R. P. C. 39. 

14388. ——..1—Re Woop (EH. D.) & Co. 
eee) Lrp.’s APPLICATION (1926), 43 R. P. C. 


1489. -|—Opposition to the grant on ground 
(b) of sect. 11 (1) of Patents & Designs Acts, 1907 
& 1919, plant embodying the invention was 
exhibited publicly by appcts. & a descriptive 
pamphlet was distributed to the public prior to the 
application. The invention was also described & 
illustrated in a trade journal. An application for 
a patent was made by the contractors who built 
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the plant, prior to its exhibition & unknown to 
the applicants. Grant refused despite argument 
that having regard to sect. 15 (1) the patent, it 
granted, might possibly be valid. Appeal dis- 
missed with costs.—He DICKINSON’S APPLICATION 
(1928), 44R.P.C. 79. 

1440. -.|—I feel bound to hold that the 
invention was made available to the public by 
publication in the tracings sent to Mr. P., with 
which the blue print above mentioned was 
identical. The very purpose for which the tracing 
was sent was to spread the knowledge of the 
new device of a acl nail bolt, & incidentally, 
as I have decided, of the present invention, in 
those circles whose interest & duty it was to 
become acquainted with it. Obviously the 
expression ‘‘ the public’? does not require the 
inclusion of the whole world. 1 have therefore 
come to the conclusion that the words of sect. 11 
(i) (®) [of Patents & Designs Acts, 1907 & 1919] 
are satisfied by the facts in this case (Str THOMAS 
INSKIP, S8.-G.).—Re MOONEY’S APPLICATION (1927), 
44R.2P.C. 294. 





(c) Remedies of Opponent. 
i. Disclaimer. 

1441. Principles governing insertion.] — The 
principles upon which the law officers have acted 
now for some years in allowing disclaiming clauses, 
are (a) if it appears that upon the invention claimed 
by the prior patentee there will be a repetition of 
the claim to the earlier invention in the later 
specification; & (b) if it is clear that the public 
would be misled by the later specification without 
aa a STELL’s PATENT (1891), 8 R. P. C. 
235. 
sa Nall :—Refd. Re Brockie’s Applns. (1908), 25 R. P. C. 


1442. When ordered to be inserted—General 
rule.|—Patent sealed where opponents’ & appcts.’ 
patents were nearly identical on a disclaiming 
clause being inserted in specification.—he WELCH’S 
ia (1884), Griffin’s Patent Cases (1884-86), 
300. 

1443. .]—-Opposition to sealing on the 
ground that the invention had been previously 
patented :—Held: a ccrtain disclaiming reference 
to previous patents should be inserted.—He 
GOZNEY’S APPLICATION (1888), 5 R. P. C. 597. 

1444. -|—e SLELAFF’S APPLICATION 
(1888),5 R. P. C. 484. 

1445. ——- ———.|—-He AIREY’S 
(1888), 5 R. P. C. 348. 

1446. ———- ——-.]—Re WELCcH’s PATENT (1889), 
8 R. P.C. 442. 

1447, ——- ——.]—-Re BRAND’s APPLICATION 

(1894), 12 R. P. C. 102. 
14 .'—The Comptroller decided to 
seal a patent, but required the insertion of a general 
disclaimer in appct.’s specification. The law 
officer, on appeal, ordered the addition to the 
general disclaimer of a specific reference to one of 
the patents cited in opposition.—Re ADAM’s 
APPLICATION (1896), 138 R. P. C. 548. 














APPLICATION 











1449, —— |—Re SouTHWELL & HEAD’S 
APPLICATION, No. 1484, ante. 

1450. ——— Slight variation in claims.] — Jte 
LYNDE’S PATENT (1888), 5 R. P. C. 663. 

1451. -———- ——.|—te TATTERSALL’S PATENT 
(1891), 9 R. P. C. 150. 

1452. ——— Question of scientific anticipation.|— 


A patent will not be stopped where there is a 
strongly controverted question of scientific antici- 
pation. Opposition to grant on the ground that 
the invention had been previously patented :— 
Held: a patent be sealed subject to the insertion 
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Sect. 2.—Opposition to grant: Sub-sect. 2, B. (ce) 1. 
& 22., C. & D.: sub-sect. 3.] 


of a disclaimer.—Re LAKF'’s PATENT (1889), 6 
hk. P. C. 548. 

1453. Where no subject matter remaining. | 
—Opposition to grant of patent on the ground 
that the invention had been patented on prior 
application :—Held: a patent be refused, as, after 
eliminating matters already in use, nothing 
remained which could form the subject of a patent. 

's APPLICATION (1895), 12 R. P. C. 





136. 
Annotation :—Refd. Rulings by the Comptroller-Gencral, 

1911 (A) (1911), 28 R. P. C. App. i. 

1454. —— Opponent’s invention included in 
description but not in claim.|——Opposition to 
grant of a patent on ground of Patents & Designs 
Act, 1907 (c. 29). s.11 (1) (6). It was alleged that 
the opponent’s invention was included in the 
description of the appcts.’ invention though not 
in the claims :—Held: (1) the Comptroller has 
jurisdiction to require at any stage when the case 
comes before him any amendment of a specifica- 
tion which he considers necessary to prevent 
ambiguity ; (2) in the present case certain verbal 
obscurities in the statement of the invention & 
the claims must be removed by amendment ; 
(3) a specification which includes irrelevant 
matter does not contain a ‘‘ fair’’ description of 
the invention ; (4) in the present case a disclaimer 
must be inserted in the specification of such parts 
of the description as were not relevant to the 
claims. Semble: alterations amounting to a 
recasting or rewriting of a specification should not 
be ordered by the Comptroller.—He FRaANcis’ 
APPLICATION (1909), 27 R. P. C. 86. 

1455. Sufficiency of disclaimer.|—Jte KILNER’s 
PATENT (1889), 8 R. P. C. 35. 

1456. Form of disclaimer—Where other prior 
i aaa WELCH’S PATENT, No. 1442, 
ante. 


ll. Specific Neference to Prior Patent. 

1457. Principle governing insertion.|—Re Hop- 
KINS’ PATENT (1909), 27 R. P. C. 72. 

1458. When ordered to be inserted—Where sub- 
stantial difference.|—-Re ANDERSON & McKINNEL 
(1887), Griffin’s Patent Cases (1888), 23. 

When necessary for protection of 
public.|—I am always unwilling to insert a special 
reference unless there are such strong grounds for 
it that I think it is right that the public should 
be protected by their attention being called 
specifically to the named patents (Sir RIcHARD 
WEBSTER, A.-G.).—Re KILNER’s PATENT (1889), 
8 R. P. C. 35. 

1460. —-—.]—-Opposition to grant of patent on 
the ground that the invention had been patented 
on an application of prior date. ‘The Chief 
Kxaminer decided to seal the patent provided a 
reference to the opponent’s patent were inserted 
In appct.’s specification.__Re Bouur’s APPLICA- 
TION (1893), 10 R. P. GC. 275. 

1461. ——.]—Opposition to grant of patent on 
the ground that the invention had been patented 
on an application of prior date. The Chief 
Examiner decided to seal the patent provided a 
reference to the opponent’s patent were inserted 
in appct.’s specification.—_ te Maxim & SILVER- 
MAN’S APPLICATION (1894), 11 R. P. C. 314. 

_,, Though former patent invalidated.]— 
(1) pupostion to grant of patent on the ground 
that the invention had been patented in this 
country on an eppacesion of prior date. The 
Comptroller-General was of opinion that the 
invention had not been patented as alleged ; but 





een 
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that, in the interests of the public, a general dis- 
claimer should be inserted in appcts.’ specification : 
-——Held: a reference to the opponents’ patent 
should be inserted in appcts.’ specification. 

(2) When a subsequent patent is opposed on the 
ground that a prior patent covers the whole or 
part of the invention which. such subsequent 
patent is applied for, it is immaterial whether the 
prior patent is good or bad.—Re THORNBOROUGH 
& WILKS’ PATENT (1896), 138 R. P. C. 115. 
innotations :—Consd. Rulings by the Comptroller-General, 

1911 (C) (1911), 28 R. P. CG. App. vill; dc Barraclough’s 

Appin. (1920), 37 R. P. C. 105. 

1463. When application might otherwise 
be refused.|—J’e MARSDEN’S PATENT (1896), 14 
R. P. C. 174. 

Beata :-—Consd. Re Brockie’s Applns. (1908), 25 R. P. C. 


1464. On refusal of applicant to insert.| 
—I1 was referred to the case of Marsden’s Patent, 
No. 1463, ante. I think probably what it really 
does mean is this—that if the law officer is in such 
doubt that he would say to himself: I am not at 
all sure that I ought to allow the patent to go, but 
if 1 do allow it to go, I must direct the appct. 
to insert a specific reference, then if appct. refused 
to do so, the law officer might say : Well, upon the 
whole I will not allow this patent to go (Sim 
S. T. Evans, S.-G.).—Re BROCKIE’S APPLICATIONS 
(1908), 25 R. P. C. 813. 

1465. Not when different process.|—-Op- 
position to the grant of letters patent for & process 
for producing sulphur dye stuffs on the ground of 
prior patenting of the invention. The Chief 
Examiner decided to scal a patent. He held that 
appct.’s process had not been patented by the 
patent on which the opponents’ relicd, & that, 
under the circumstances of the case, he would not 
be justified in requiring a reference to the 
opponents’ patent.— Re MEYENBERG & CLAYTON 
oe Co.’s APPLICATION (1905), 22 R. P. C. 
353. 

1466. —-—-.|—-Ite FrieD KRurr AKT. GERMANIA- 
WERFT’S APPLICATION, No. 1418, ante. 

1467. Patent antedated under Patents & 
Designs Act, 1907 (c. 29), s. 91.|-— NoTES OF 
RULINGS BY THE COMPTROLLER-GENERAL, 1913 (C) 
(1915), 30 R. P. C. App. v. 

1468. ——— When absence would cause mis- 
understanding.|— Re WAKFER & PECK’sS APPLICA- 
TION (1915), 32 R. P. C. 199. 

1469. Effect of insertion.] — [ec 
PATENT (1890), 7 R. P. C. 92. 

1470. Insertion in lieu of disclaimer.]|—-Opposi- 
tion to grant on the ground that the patent 
invention had been patented on application of 
prior date. The Comptroller required the inser- 
tion of a clause disclaiming anything claimed in 
the prior patent. On appeal, the law officer 
decided that a reference to the existence of the 
prior patent should be inserted instead of the dis- 
claimer.—Re VAN GELDER’S PATENT (1892), 9 
KR. P. C. 325. 

1471. Insertion in addition to general disclaimer.| 
—Jte ADAM’S APPLICATION, No. 1448, ante. 

1472. Concurrent applications—Order to be con- 
ditional on grant of patent to earlier applicant.]— 
NOTES OF RULINGS BY THE COMPTROLLER- 
GENERAL, 1910 (G) (1910), 27 R. P. C. App. viii. 

















JIOFFMAN'S 


C. Insufficient Description in Complete 
Specification. 
‘ as Patents & Designs Act, 1907 (c. 29), 8. 11 
PAC). 
1478. Specification confused & complicated— 
Amendment ordered— Where invention discernible.| 


Part VII.—GRANT OF PATENT. 


-—If, in a specification of confused & complicated 
form, an invention that is sufficiently & fairly 
described can be discovered, the grant of a patent 
should not be refused simply because it is casy 
to see how much more clearly & how much more 
simply the invention might have been described. 

The law officer allowed a patent to be granted, 
after amendment of the specification, by way of 
reference & omission of a certain passage.—Re 
icone APPLICATION (1914), 31 Rh. P. C. 

1474. Specification claiming several matters— 
References to provisional specifications of different 
dates—-Patents & Designs Act, 1907 (c. 29), s. 16 (2).] 
——If it be necessary, as I think it is, to separate 
the various matters comprehended in the com- 
plete specification & relate them to the proper 
provisional specification &, if it is not possible to 
find any provisional specification which includes 
the clement in the complete specification which is 
in question, I do not think it is possible to give any 
greater benefit to the opponent than he would have 
received if there had not been disconformity (Sir 
THOMAS INSKIP, S.-G.).—Re Rounpb’s APPLICA- 
TION (1927), 44 K.P. C. 309. 


D. Opponent’s Invention Incorporated in Complete 
Specification. 


r ae Patents & Designs Act, 1907) (c. 29), s. 11 
) (d). 

1475. Whether ground for opposition.]|—Opposi- 
tion to grant on the grounds (a) that the complete 
specification describes & claims an invention other 
than that described in the provisional specifica- 
tion, & that such other invention forms the subject 
of an application filed by the opponents in the 
interval between the leaving of the provisional 
specification by appcts. & the leaving of the com- 
plete specification, (b) that the invention was 
obtained from opponents :—Held: (1) opponents 
had locus standi; (2) appcts. had arrived at the 
invention independently ; (3) the complete specifi- 
cation did not exceed the provisional.—Re 
ANDERSON & ANDERSON’S PaTENT (1890), 7 
R. P. C. 323. 

1476. .|—Opposition to grant on the ground 
that the complete specification described & 
claimed an invention other than that described in 
the provisional specification, & that such other 
invention formed the subject of an application 
made by the opponent in the interval between the 
leaving of the provisional & complete specifica- 
tions :—Held: the opposition failed.—Re Birr’s 
APPLICATION (1892), 9 R. P. C. 489. 

1477, Development of prior specification.]— 
Opposition to grant on the ground that the com- 
plete specification described & claimed an inven- 
tion other than that described in the provisional] 
specification, & that such other invention formed 
the subject of an application made by the opponent 
in the interval between the leaving of the pro- 
Visional specification & the leaving of the complete 
speciication :—Held: the complete specification 
did not describe an invention other than that 
described in the provisional specification ; 51 & 52 
Vict. c. 50, makes no alteration in the law that 
appct. for a patent may develop his invention 
before lodging his complete specification.—Re 
Epwarps’ Patent (1894), 11 R. P. C. 461. 











PART VII. SECT. 2, SUB-SECT. 3. 


1488 i. Power to order amendment of 
Rg i ication. }—GRIFFITH v. NEILSON 
(1911), 13 C. L. R. 131.—AUS. 


k. Re-issue of patent—Jurisdiction of 


commissioner.}—To give the comr. 
jurisdiction to authorise the re-issue of 
a patent it is not necessary that the 
patent be defective or inoperative for 
some one of the reasons specified in 
Patent Act, a. 23. 
support his jurisdiction that he deems 
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1478. -]}—Opposition to grant of patent on 
the ground that the complete specification 
describes or claims an invention other than that 
described in the provisional specification, & that 
such other invention forms the subject of an 
application made by the opponent, in the interval 
between the leaving of the provisional specifica- 
tion & the complete specification :—Held: the 
complete specification did not describe an invention 
other than that described in the provisional 
specification.—He MILLAR’s & MILLER’s APPLICA- 
TION (1898), 15 R. P. C. 718. 

1479. Remedy of opponent—Amendment of 
specification.|—Re WILSON’S APPLICATION (1892), 
9 R. P. C. 512, n. 

1480. Opponent’s application made in interval— 
Meaning of—Specification filed under Patents & 
Designs Act, 1907 (c. 29), s. 91.]|—- NOTES OF 
RULINGS BY THE COMPTROLLER-GENERAL, 1913 
(A) (1913), 30 R. P. C. App. i. 





SUB-SECT. 3.—POWERS OF COMPTROLLER. 


See Patents & Designs Acts, 1907 (c. 29), ss. 73— 
75; 1919 (c. 80), s. 17; Patents Rules, 1920, 
rr. 104-107, 110, 111, 114. 

1481. Power to cross-examine witnesses.!— 
Re ANDERTON, No. 1382, ante. 

1482. Power to direct examiner to report.|— 
Re PATERSON’s PATENTS, Re DUNDON’S PATENT, 
No. 1387, ante. 

1483. Power to allow amendment.|—Re AIREY’s 
APPLICATION (1888), 5 R. P. C. 348. 

1484. Of notice of opposition—Substitution 
of name of opponent—On death of party originally 
named.|—e LAKE (1887), Griffin’s Patent Cases 
(1887), 35. 

1485. Insertion of further specifica- 
tions — After expiry of time limit.|—— Nores or 
RULINGS BY THE COMPTROLLER-GENERAL, 1910 
(C) (1910), 27 R. P. C. App. ii. 

1486. Power to refuse hearing.|]—R. v. Comp- 
TROLLER-GENERAL OF PATENTS, No. 1353, ante. 

1487. Power to order amendment of specification 
—In public interest.|—Re FrirepD Krupp AKT. 
GERMANIAWERFT’S APPLICATION, No. 1418, ante. 

1488. .|—Opposition to the grant of a 
patent on ground (6) of Patents & Designs Act, 
1907 (c. 29), s. 11. The Comptroller considered 
that certain amendments of the specification were 
necessary. Appct. objected to the insertion of 
these amendments on the ground that they related 
to the descriptive part of the specification & did 
not affect the claims. The Comptroller refused to 
allow the grant of a patent unless the specification 
was amended. 

In my view, therefore, provided that the 
opponent can show that the whole specification 
read together, description & claims, puts forward 
an invention which either wholly, partly, or in some 
definite way embodies or is dependent on, inven- 
tions claimed in prior specifications, he is entitled 
to ask for relief under this sub-sect. if his interests 
or the public interests are affected (COMPTROLLER- 
GENERAL).—Re WADHAM’S APPLICATION (1909), 
27 R. P. C. 172. 

1489. Power to consider prior specifications— 
Though not relied on by opponents.|—-Patent 














the patent defective or inoperative 
for any such reasons, & his decision as 
to that is final & conclusive.—AUER 
INCANDESCENT LIGHT MANUFACTUR- 
ING Co. v. O'BRIEN (1897), 5 Exch. 


It is sufficient to C. R. 243.—CAN. 
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Sect. Pa phan to grant: Sub-sects. 3, 4, 5 
a «J 


refused by Comptroller on the ground that the in- 
vention had been patented on another application 
of prior date to which his attention had been 
directed by the Examiner. Appeal by appcts. :— 
Held: the Comptroller’s decision be affirmed.— 
Re WoueHes & KENNAUGH’S APPLICATION (1910), 
27 R. P. C. 281. 

-|—See, further, Part V1., Sect. 7, sub-sect. 1, 





ante. 
1490. Power to determine that invention obtained 
from opponent abroad—Application under inter- 
national convention.|—-NoTES OF RULINGS BY THE 
JOMPTROLLER-GENERAL, 1912 (A), No. 1393, ante. 
1491. Power to determine prior publication —Or 
prior user.|—-NOTES OF RULINGS BY THE COMP- 
TROLLER-GENERAL, 1912 (EF), No. 1396, ante. 


SUB-SEcCT. 4.—APPEAL TO LAW OFFICER. 

See Patents & Designs Act, 1907 (c. 29), ss. 11 
(3), 40; Patents Rules, 1920, Appendix. 

1492. Regarded as _ rehearing.| — Re STUBBS’ 
PATENT, No. 1512, post. 

1493. Jurisdiction of law officer—To interfere 
with Comptroller’s decision—Only in clear cases.|— 
In the present case the opponent purchased a prior 
patent which he says has anticipated the present 
invention, & he has been working under it, & he 
is a manufacturer who has been working machines 
in accordance with that patent. Although that 
patent has now become public property, 1 do not 
think that 1 ought to hold, whatever might be my 
view upon the first point, that he is a person not 
entitled to be heard. The question then comes 
whether the decision of the Comptroller ought to 
be affirmed. Now I own the case is to mv mind 
by no means free from doubt. I think it is well 
open to argument, looking at the language at the 
earlier specification & seeing what must be included 
in the claim, that the present invention is an 
independent invention. But, at the same time, 
when the matter has been before the Comptroller 
& the Comptroller has allowed the grant, it is 
clear that, on an appeal of this description, the law 
officer ought not to interfere with the decision 
unless it is clearly established that the decision 
was wrong. Iam not so clearly satisfied that the 
decision of the Comptroller was wrong as to justify 
me in reversing that decision & depriving appct. 
of his right to the patent. By leaving the decision 
standing I do not deprive the opponent entirely 
of his rights, because he will have a right of course 
to use all that he has used hitherto under the 
former patent, & if that be a mere mechanical 
equivalent, if the second patent be not a good one, 
he will be in no practical danger from the existence 
of the patent. I quite agree, that if the things 
were clearly the same, I ought on that ground to 
allow the second patent to proceed ; but where the 
matter is in doubt & where the Comptroller has 
allowed the patent, I think I ought not to disallow 
the patent & reverse his decision unless the case 
is a perfectly clear one (HERSCHEL, S.-G.).—Re 
GLOssop’s PATENT (1884), Griffin’s Patent Cases 
(1884-1886), 285. 

Annotations :—Consd. Re Heath & Frost's Patent (1886), 
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Griffin’s Patent Cases (1884-1886), 288; It. ». Comptroller- 
General of Patents, [1899] 1Q. B. 909. Refd. Re Hookham 
(1886), Griffin’s Patent Cases (1887), 32; Fte Bell (1887), 
Griffin’s Patont Cases (1887).10; Re Bairstow’s Patont 
(1888), 5 R. P. C. 286; Re Stewart’s Appin. (1896), 13 
R. P. 0.627; Ruling by the Comptroller-Goneral, 1911 (B) 
(1911), 28 R. P. C. App. ili. 

1494, ——— Technical questions.|— 
I wish it to be understood that in cases of this 
character it is impossible for the law officer to 
approach the arguments which might be raised 
before a more expert tribunal in exactly the same 
way as such a tribunal would. I conceive [his] 
duties to be rather more limited; they are, to 
consider whether the Comptroller has made a 
mistake in interpreting or applying the law as 
contained in the Patents Acts. Where it can be 
demonstrated plainly to the law officer that the 
Comptroller has made a mistake on some technical 
matter, it is no doubt the duty of the law officer 
to express his own opinion ; but it is not, I think, 
required of the law officer that he should undertake 
the decision of purely technical questions which 
are more {it to be considered by the Comptroller 
(Str THoMAS INskiP, S8.-G.).—Re ZUCKER’s AP- 
PLICATION, Me TAKAHASIII’S APPIICATION (1927), 
44R.7P.C. 257. 

1495. To impose terms.]—-Re L’O1skau & 
PIERRARD (1887), Griffin’s Patent Cases (1887), 36. 
Annotations :—Refd. Re Main’s Patent (1888), 

13; Ruling by the Controller-General, 1912 

29 R.P.C. App. i. 

1496. To stop letters patent.]|—I have the 
power of stopping the letters patent alvogether 
... & I can let the letters patent go upon a 
specification, even if it is of a doubtful character 
(SIR EpWARD CLARKE, S.-G.).—Re LYNDE’s 
PATENT (1888), 5 R. P. C. 663. 

1497. Admissibility of evidence—When not filed 
—Allegation of fraud.]— Re HUTH’S PATENT (1854 }, 
Griffin’s Patent Cases (1884-1886), 292. 

1498. Who entitled to be heard—-Same persons 
as entitled to be heard before Comptroller.|—fe 
STEWART’S APPLICATION, No. 1359, ante. 

Costs of appeal.]|—Sce Sect. 2, sub-sect. 6, post. 











7 R. P. C. 
(A) (1912), 





SUB-SECT. 5.—PRACTICE. 

Sce Patents & Designs Act, 1907 (c. 29), s. 115 
Patents Rules, 1920, rr. 42-48. 

1499. Opposition entered out of time—Affidavits 
not admissible.|—Where a petition to have the 
Great Seal affixed to a patent had been filed, & 
resps. served with notice two months before the 
first day of Michaelmas term, for which day the 
petition was answered, & resps. only filed affidavits 
on the morning of that day :—Held: they could 
not be read ; & the patent was ordered to be sealed. 
—Re M‘KEAN’S PATENT (1859), 1 DeG. F. & J.25 
45 BK. R. 259; sub nom. Re MACKEAN’S PETITION, 
1.7.19; 8W.R.1, L. C. 

1500. ——— When leave to oppose given—Delay 
accounted for.|—Leave was given to oppose the 
granting of letters patent, notwithstanding the 
time for entering an opposition bad expired, the 
reason for the delay in entering such opposition 
being accounted for.—Re BRENNARD’S PATENT 
(1861), 3 De G. F. & J. 695; 41. T. 456; 7 Jur. 
N.S. 690; 45 BE. R. 1048, L. C. 


PART VII. SECT. 2, SUB-SECT. 5. 


1, Onus of proof of want of novelty. ~— 
When an application for a patent is 
opposed on the ground of want of 
novelty under Patents Act, 1903, 5. 56, 
the onus is on the opponent to estab- 
lish that the; patent granted woud 


be clearly bad on that ground.— 
McCGLASHAN ¥. BETT (1909), 9Y 
C. L. ht. 223.—AUS8, 


m. Further objections — When  al- 
lowed.J—-Where a person opposing the 
grant of a patent has given notice 
stating the grounds of his objection, & 


afterwards appct. for the patent has 
been allowed to amend specifica- 
tion, the objector will be allowed to 
put in further objections to the appli- 
cation as amended.—Re WHEELER’S 
APPLICATION (No. 2) (1893), 12 
N. Z. L. R. 682.—N.Z. 


n. Jurisdiction of Supreme Courl— 


Part VII.--GRANT OF PATENT. 


1501. Declarations—Effect of multiplicity.|— 
The costs will be the costs of resps., but I wish 
to say something with regard to these declarations. 
It appears to me that the case has been overlaid 
with declarations which have not been of the 
slightest assistance to us—at least, they have not 
to me. The counsel who has very skilfully laid 
this case before me explained the whole matter 
before he had alluded to any one of the declara- 
tions ; indeed, when he referred to them, he referred 
to them generally with an apology for such 
reference, & pointed out that they raised matters 
which are not really matcrial to the issue. I 
think it is well that I should give warning of the 
course that I shall pursue whenever these matters 
come before me in relation to this multiplicity of 
declarations. I shall endeavour, so far as I can, 
to fix the costs & the responsibility of these 
declarations on the persons who 1 feel are 
responsible for them. They have been of 
absolutely no service in this case. JY do not make 
any special order in relation to the costs of this 
matter, because in this case it appears to me the 
fault is on both sides, & probably no warning, such 
as I am endeavouring to give now, has ever been 
given; but it is a warning which I hope will be 
attended to, because it is a warning which, 
eventually, as far as 1 am concerned, will be acted 
upon (SIR FRANK LOCKWwoop, S.-G.).—Re BRAND’S 
APPLICATION (1894), 12 R. P. C. 102. 

1502. Proof of utility—Not to be required.|— 
NOTES OF RULINGS BY THE COMPTROLLER-GENERAL, 
1910 (DD) (1910), 27 Rk. P. C. App. iv. 

1503. Statement of opponent—Right to specify 
alternative courses.|—NoTEs OF RULINGS BY THE 
COMPTROLLER-GENERAL, 1910 (If) (1910), 27 
R. P. C. App. x. 

1504. Citation of foreign specification—-To in- 
validate opponent’s claim—Not permissible.|— 
NOTES OF RULINGS BY THE COMPTROLLER-GENERAL, 
1911 (C) (1911), 28 R. P. C. App. viii. 

1505. Counter-statement of applicant—Effect of 
failure to file.|—NoTes OF OFFICIAL RULINGS, 
1927 (A) (1927), 44 R. P. C. App. i. 

ne of notice.|—Sce Sect. 2, sub-sect. 3, 
ante. 


SURB-SECT. 6.—COosrts. 

See Patents & Designs Acts, 1907 (c. 29), 5. 39, 
& 1919 (c. 80), s. 12; Patents Rules, 1920, r. 49. 

1506. Unsuccessful opposition—Opposition not 
unreasonable—-No costs awarded.|—-Patent granted 
for an improved steam engine as not infringing 
upon an existing patent. If the improvements 
could not be used without the engine, for which 
a patent had been granted, they must wait the 
expiration of that patent. No costs, where the 
caveat was not unreasonable.—Hze p. Fox (1812), 
1 Ves. & B. 67; 35 BE. R. 26, L. C. 

Annotations :—Refd. Re Prosser’s Patent, Re Pinkus’s 
Patent (1845), 4 L. T. O. S. 409; Re Kawcett’s Patent 
(1852), 2 De G. M. & G. 439; Poupard v. Fardell (1869), 
21 L. T. 696. ’ 

1507. Payment ordered before sealing.|— 
Costs incurred by a party opposing a patent in 
certain proceedings successfully prosecuted before 
the law officers of the Crown, were ordered to be 
paid before the patent was sealed.—Re Tinuig & 
owe PATENT (1854), 24 L. T. O. S. 29, 





To make order extending time for sealing 
Patent.}—Re OSBORNE’S APLICATION p. 
(1894), 13 N. Z. L. R. 523.—-N.Z. Semble : 

o. Appeat from registrar—Time for. opposition to t 
——Re Gazn’s APPLICATION (1896), 14 





N. Z. L. R. 434.—N.Z. 

Whether petition necessary. }— 

the Eppes! fin the case of 
e grant of a patent) 

from tho registrar of patents to the 
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1508. Successful opposition—Right of opponent 
to costs.|—Re WESTRUPP & GIBBINS’ PATENT, No. 
599, ante. 

1509. Withdrawal of opposition—Costs payable 
by opponent—Costs of petition.]|—-Objections to the 
issue of a patent had been filed, & subsequently 
withdrawn, & in consequence thereof the sealing 
of the letters patent were presented. The ct. on 
a petition for the sealing of the letters patent & 
for an extension of the time for filing the specifica- 
tion, ordered the objector to pay the costs.—Re 
ASHENHURST’S PATENT (1853), 22 L. T. O. S. 109 ; 
2 W. R. 3, L. C. 

1510. .]—Notice of objections to 
the sealing a patent were filed & afterwards with- 
drawn. The costs of the objections & of the 
petition rendered necessary by them were ordered 
to be paid by the objector.—Re COBLEY’sS PATENT 
(1861), 31 L. J. Ch. 333; 5 L. T. 3873 8 Jur. 
N.S. 106, L. C. 

1511. Opposition successful on alternative claim 
—Costs payable by applicant.|—NoTess or RULINGS 
BY THE COMPTROLLER-GENERAL, 1910 (H), No. 
1503, ante. 

1512. Costs of appeal to law officer—General rule 
—Costs follow event.|—As this is the first case I 
have had to deal with, I should like to explain what 
IT mean to do in these cases. Of course I need not 
remind you that stopping a patent is a very 
serious step, because there are no means whatever 
of an appct. getting that which he applies for if 
I stop it, & it must be distinctly understood that 
I shall not stop the patent unless I am satisfied 
that the inventions are identical. I shall not 
hesitate to stop it if I can see clearly they are 
identical. I further desire to say that I regard 
these appeals as rehearings. In cases before me 
where there is no fresh evidence, or where on the 
merits either the opponent succeeds or appct. 
succeeds, I shall, as a general rule, allow costs 
to follow the event, because I think it only right 
that, apart from special circumstances, costs should 
follow the event, but I wish it to be understood 
that that will not apply to cases where there may 
be further evidence brought forward, or special 
matters which ought to influence the judgment 
of the law officer (SiR RICHARD WEBSTER, A.-G.).— 
Re STuBBs’ PATENT (1884), Griffin’s Patent Cases 
(1884-1886), 298. 
ct a AT Re Haythornthwaite’s Appin. (1889), 











1513. ——- —_—-—___.] —Re ANDERTON, No. 1382, 
ante. 
1514. ——— When disallowed—Absence of good 


faith.|—Re ANDERTON, No. 1382, ante. 

1515. Mistake.] —- te WOODHEAD 
(1887), Griffin’s Patent Cases (1887), 44. 

1516 Indefinite result.]—-I do not 
think there can be considered to be any such 
definite result of the appeal as would entitle 
either party to costs (SIR EDWARD CLARKE, S.-G.). 
ice AIREY’S APPLICATION (1888), 5 R. P. C. 

8. 

1517. —— Reasonable case for discussion.] 
—Re LYNDE#’S PATENT (1888), 5 R. P. ©. 663. 

1518. ——.|—te BRIDGE’S APPLICA- 
TION, No. 1417, ante. 

1519. Liability of opponent-—-Appeal with- 
drawn.|—Re Knicut (1886), Griffin’s Patent 
Cases (1887), 35. 





























Supreme Ct. which is provided for in 
Patents, Designs, & Trade Marks Act, 
1889, ss, 115 & 116, must. be brought 
by petition—SAUNDERS v. CAMPBELL 
(1907), 27 N. Z. lu. R. 454.—N.Z. 
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Part VIIl.——Register of Patents. 


See Patents & Designs Acts, 1907 (c. 29), ss. 28, 
66, 67, 70-72, 79, 1919 (c. 80), s. 16; Patenis 
Rules, 1920, 86-96. 

1520. What may be registered— Equitable assign- 
ment of patent.;—An cquitable assignment of a 
patent or a share or interest in it may be put 
upon the Register. A. & B., joint owners of 
certain patents, wrote to C. as follows. In con- 
sideration of your services as the practical manager 
in working both our patents... we hereby 
agree to give you one-third share of the patents, 
the same to take effect from this date. A. & B. 
afterwards deposited the letters patent with C. 
to assist him in effecting a sale of the patents, 
which, however, did not take place. C. registered 
the above letter, & claimed to retain possession 
of the letters patent as co-owner of a third share 
therein :—Held: Patents, Designs & Trade Marks 
Act, 1883 (c. 57), s. 85 only excluded notices of 
trusts; & the letter was an immediate equitable 
assignment of an interest in the patent, not 
defective for want of consideration, & was pro- 
perly entered on the Register.—e CASEY’s 
PATENTS, STEWART v. CASEY, [1892] 1 Ch. 104; 
61 L. J. Ch. 61; 66 L. T. 93; 40 W. R. 180; 36 

.Jo.773; 9R. P. C.9.C. A. 

1521. ——— Share or interest in patent.|—Re 
CASEY’S PATENTS, STEWART v. CASEY, No. 1520, 


1522. Notice of trust.] — Re CasEyY’s 
PATENTS, STEWART v. CASEY, No. 1520, ante. 

1523. Rectification of Register— Person ag- 
grieved.|—S. agreed to purchase one-fourth share 











of M.’s patent, but, after paying part of the 

urchase-money, made default & became bkpt. 

. paid the balance of the purchase-money & took 
from M. & S. an assignment of the one-fourth 
share, which was subsequently entered in the 
Register of Patents. C., who had subsequently 
agreed to purchase from M. one-eighth share in 
the patent, took out a summons asking that the 
Register might be rectified by expunging the 
entry of the assignment on the ground (inter 
alia) that it was executed by S. without the 
authority of the Ct. of Bkpcy. After the issue of 
the summons the trustee in bkpcy. assigned his 
interest in the patent to P., who denied that C. 
was a person aggrieved by the entry on the 
Register, & opposed the application :—Held: C. 


was a@ person aggrieved by the entry, which was 
originally wrongly made, but, the trustees having 
since confirmed the transaction, the application 
ought to be refused with costs.—Re MANNING’S 
PATENT (1902), 20 R. P. C. 74. 





1524, Jurisdiction of court.|—The juris- 


diction over the Register of patent proprietors 
which was conferred on the Master of the Rolls 
by Patent Law Amendment Act, 1852 (c. 83)] 
g. 38, is assigned to the High Ct. of Justice by 
Jud. Act. 1813 (c. 66), s. 16 (1), & is not retained 


by the Master of the Rolls under Jud. Act, 1873 
(c. 66), 5. 17 (6).-—He MORGAN’S PATENTS (1876), 
24 W. RR. 2 


1525. 
W. N. 53. 





——.]—Ite MyYeEnr’s PATENT, [1882] 


Part I1X.—Maintenance of Patent. 


See Patents & Designs Acts, 1907 (c. 29), ss. 17 
(1) (2), 20, & 1919 (c. 80), s. 6, sched., Patents 
Rules, 1920, rr. 58-63. 

1526. Lapse through non-payment of fees— 
Order for restoration—Unintentional omission.|— 
The holder of a patent in respect of an invention 
applied for a fresh patent in respect of improve- 
ments on it, intending to include in it the old 
invention. Under the erroneous impression that 
the new patent would protect the original invention 
& that the patent already protecting it might be 
allowed to lapse, he omitted to pay the fee in 
respect of it & allowed it to lapse. On an appli- 
cation for restoration of the lapsed patent :— 
Held: the omission was not an “ unintentional ”’ 
one within Patents & Designs Act, 1907 (c. 29), 
s. 20, & the ct. had no jurisdiction to restore the 
patent. 

Q@u.: whether there is an appeal from the 
Comptroller-General until after there has been 
advertisement & opposition under Patents & 
Designs Act, 1907 (c. 29), s. 20 (3).—Re LAND’S 
PaTENT, [1910] 2 Ch. 236; 79 L. J. Ch. 594; 
103 L. T. 102; 54 Sol. Jo. 680; 27 R. P. CG. 481. 


PART VIII. 


q. Sale of patent right for Canada— 
Right of seller to register in America.}— v. RA 
The sale of a patentable right for 


Canada does not deprive the seller of 
the privilege of registering it in his own 
name in the United State 
ILWAY ASBESTOS PACKING COoO., 
tp. (Que.) (1916), 22 hR. L. N. 8 


1527. ——— Appeal from order.] — Ste 
LAND’S PATENT, No. 1526, ante. 

1528. Provisions for compensation— 
Treaty of Peace Act, 1919 (c. 33), s. 1..—(1) An 
order, made under above Act, & under the Orders 
authorised by that Act, for the restoration of a 
lapsed patent, need not include such provisions 
for compensation as are provided for in the 
Patents Rules, 1908, r. 59. 


(2) Where the patent is for a combination of 
manufactured parts & where the restoration order 
contains a provision protecting infringements 
between the date of the lapse & the date of the 
restoration, such provision does not protect the 
assembling, after the date of the restoration order, 
of parts manufactured between the date of the 
lapse & the date of the restoration order.-—— 
COOKSLEY v. CROWTHORNE ENGINEERING CO., 











Soe (1921), 37 T. L. BR. 864; 38 R. PL. C. 
204. 
1529. ——- ——— Protection of infringements— 


Patent for combination.] — CooksLEY v. CrRow- 
THORNE ENGINEERING Co., LTp., No. 1528, ante. 


5 1 2 .—CAN. 


r. What is date of natent—Date of 
filing provisional Spe ification. }—SMITH 
® DAVIDSON (1857), 19 Dunl. (Ct. of 


Sess.) 691; 29 Sc. Jur. 327.—SCOT. 


8.—WARRELL 
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Part X.——Assignment and Devolution of Patents. 


Sect. 1.—IN GENERAL. 


Assignment of choses in action enerall é 
CHOSES IN ACTION, Vol. VIIT., pp. 424 et ride i 
1530. Power to assign—Given by Crown.] 
All monopolies arc illegal unless allowed by a 
patent, which cannot be assigned at all unless 
power to that effect is given by the Crown (LITTLE- 
DALE, J -)-— DUVERGIER v. FELLOWS (1830), 10 
e = ee en “f ba 344; 8L. J. O. S. 
. . 3 Mie © VIO 5 2 
& Fin $0 ; on appeal (1832), 1 Cl. 
Annotations :—Refd. Re Mexic : 
Re Aston ( 1859), 27 Boag dit. Ta a a 
Winsor (1837), 8 Sim. 601; London Grand Junction Ky 
r BE) poeman (1841), 2 Man. & G. 606; Garrard v. Hardey 
( Men eae ea atl > Harrison v. Heathorn (1843), 
eal ‘ > mheppard v. Oxenford (1855), 1 K. & J. 





1531. Local assignment.J—In 1888 a German 
co. was Incorporated for the purpose of purchasing 
& working certain patents belonging to K., re- 
lating to the grooving of cardboard. fe. stipulated 
that he would transfer to the co. all further 
inventions or improvements or additional or 
independent patents having “ reference to” these 
grooving patents which might be made by him 
before the expiration of such patents. In 1892 
R. obtained two patents, Nos. 12043 & 23735 of 
1892, for Improvements in bending strawboard. 
In Jan. 1893, R. agreed to grant a licence to T. 
to work one of these patents. Ile subsequently 
xranted T. several temporary licences to use both 


a Pn ce - 1 VPI LL 


ee | awe] nan 


of L. ‘Ss. assigned it to a cO., which went into 
liquidation. The liquidator assigned it to 'T. 
In 1899 the German co. commenced proceedings 
against R. in Germany. They were unsuccessful 
in the ct. of first instance, but in the Superior 
Ct., & in the ultimate Ct. of App. they obtained 
Judgments for transfer of the two bending patents. 
It. consequently assigned them, & the German co. 
brought an action for infringement of the patents 
against I. ‘I. set up his equity to a licence & the 
local assignment through 8. He also denied in- 
fringements, & attacked the validity of the patents: 
~—Held : (1) T. had failed to establish the exist- 
ence of a right on his part to the licence he claimed 
as regards both patents, but was entitled to rely 
on the legal title he had acquired through S. to 
nafent, No, 12043 of. 1892 in the district of L.: 


8.14 (1), = ae 
1522. Assignment by agent—Necessity for autho- 
bot by deed.]—Haz.LEnunst v. RYLAND, No. 1554, 


PART X. SECT. 1. 


t. Whether contract to give assignment _pitt., 
need be in writing. |—DALGLEISH A Con- 
Roy ply 26 C, P. 254.—CAN, 

a. Right to recover—Under assignment 
of invalid patent.}|-—-The more attaching 
of the support of the handle of a pump 
: her or lower in position tian that 

ormerly in use, is not the subject of a 
patent; but P. having obtained a 


patent thorefor, which he assigned to 
who again assigned to deft. 
subject to certain royalties :—Held: 
notwithstanding the invalidity of the 
patent he was entitled to recover the 
amounts payable to him 
agreement during the currency thereof, 
oan v. TAYLOR (1881), 29 Gr. 210. 


b. Obligation to scll—.After expiration 


1533. Assignment subject to licence—Licencee 
not necessary party.|—On July 17, 1902, D. & M. 
agreed to purchase from F. for £2,500 patent 
rights in a certain system. On July 21, 1902, F. 
obtained an option for a sole licence under the four 
patents. On Nov. 7, 1902, by an agreement to 
which the patentee was a party, D. & M. agree 
to pay the unpaid balance of the £2,500 on F. 
tendering the licence above referred to. On 
Oct. 24, 1902, the patents had been transferred to 
J. H. H. subject to the rights of F. under the 
agreement of July 21, 1902. D. & M. refused to 
pay the unpaid balance unless the licence tendered 
was executed by J. H. H. In an action by F. 
to recover the balance :—Held: it was not neces- 
sary that the licence should be executed by 
J. H. H., & pltf. was entitled to succeed.— FRENT- 
ZELL v. DOUGILL (1904), 21 R. P. C. 641. 

1534. Assignment before grant — Equitable 
assignment.|—NorrEs OF RULINGS BY THE COMP- 
TROLLER-GENERAL, 1910 (E) (1910), 27 R. P. C. 
App. vi. 


Sect. 2.—WHAT MAY BE ASSIGNED, 

1535. Share of patent.]—It is competent to the 
assignee of a separate & distinct portion of a 
patent to sue for an infringement of that part, 
without joining one who has an interest in another 
part.— DUNNICLIFF & BAGLEY v. MALLET, DUN- 
NICLIFF & BAGLEY v. BIRKIN (1859), 7 C. B. N.S. 
209; 291. J.C. P.70; 1L. T. 514; 6 Jur. N.S. 
252; 8 W. R. 260; 141 EB. R. 795. 
d nnotation :—Folld. Walton v. Lavater (1860), 8 C. B. N.S. 


1536. -]—(1) The assignee of two several 
moieties of a patent has a sufficient legal interest 
in the patent to sue for its infringement. 

(2) Deft., a patentee, assigned a moicty of 
the patent to pltf. at one time, & the remaining 
moiety to a third person at another time; pitt., 
having afterwards acquired, by assignment, such 
remaining moiety, was held entitied to sue deft. 
for a subsequent infringement without giving him 
previous notice of such last assignment. 

(3) Evidence of importation & sale of articles in 
imitation of the patented articles, known to the 
importer to have been made from the patent, is 
evidence against him of an infringement. It 
would equally be evidence of an infringement, 
ueetes the importer had not had such know- 
edge. 

(4) The assignor of a patent who has sold it as 
valid, cannot, as between himself & the assignee 
to whom he sold it, raise any question as to the 
patent being void for want of novelty.—WaAtToNn 
v. LAVATER (1860), 8 C. B. N. S. 162; 29 L. J. 
C. P. 275; 3 L. T. 272; 6 Jur. N.S. 1251; 141 
E. R. 1127. 

Annotations :—As to (1) Refd. National Soc. for Distribution 


of Electricity by Secondary Generators v. Gibbs, [1899] 2 
Ch, 289, _ Generally, Refd. Elwood v. Christy (1865), 18 








of two years.}—Under Canadian Patent 
Act the holder of a patent is obliged, 
after the expiration of two years from 
its date, or an authorised extension of 
that period, to sell his invention to any 
person desiring to obtain it & cannot 
claim the right merely to lease it or 
license its use.-~HILDRETH v. MaCor- 
MICK MANUFACTURING Co., LTD. (1907), 
39 S. C. R. 499.—CAN. 


under the 
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Sect. 2.—What may be assigned. Sect. 3.] 


1537. Future patent rights—Of like nature.|— 
An agreement by the vendor of a patent to assign 
to the purchaser all future patent rights which 
the vendor may hereafter acquire of a like nature 
to the patent sold, is not contrary to public policy. 


—-PRINTING & NUMERICAL REGISTERING Co. v. | 


SAMPSON (1875), L. R. 19 Eq. 462; 44 L. J. Ch. 
705; 32 L. T. 354; 23 W. R. 463. 


Annotations :—Refd. Macdonald v. Eyles, [1921] 1 Ch. 631. 
Mentd. Housillon v. Rousillon (1880), 14 Ch. D. 351; 
Badische Anilin Und Soda Fabrik v. Schott, Segner, 
11892] 3 Ch. 447; Tullis v. Jacson, [1892} 3 Ch. 441; 
Maximn Nordenfelt Guns & Ammunition Co. v. Nordenfelt, 
[1893] 1 Ch. 630; Lamson Pneumatic Tube Co. v. Phillips 
(1904), 91 L. T. 363; Spiers v. Hunt, [1908) 1 K. B. 720; 
Wilson v. Carnley, [1908] 1 K. B. 729 ; Millers v. Steednian 
(1915), 84 L. J. K. B. 2057; Morris v. Saxelby, (1915] 

Ch. 57: Horwood v. Millar’s Timber & Trading Co., 
{1916 Boe 


2K. B. 44; Weld-Blundell v. See phen, 11919} 

1K. Attwood v. Lamont, [1920] 2 K. B. 146; 

British Concrete Co. v. Schelff, [1921] 2 Ch. 563. 

1538. Prospective patent—Where precisely de- 
scribed.|—It is very easy to imagine a document, 
executed immediately before the letters patent 
are issued, so clear & so precise as to leave no 
doubt whatever as to the proposed patent referred 
to in it (Nort, J.).—Re PARNELL’S PATENT, 
HIALKETTY’s APPLICATION (1888), 4 T. L. R. 197; 
5 R. P. C. 126. 

1539. Future improvements on patent—Bene- 
ficial interest in improvements—Improvements 
patented by third party.|—D., a patentee, assigned 
certain inventions & the patents for the same to P., 
& covenanted that any improvement on the 
inventions which he should during the con- 
tinuance of the patents hecomne possessed of, 
should be held to be a part of the property assigned, 
& should be duly communicated by D. to P., 
& D. should do all necessary acts & deeds that 
might be required of him by P. to patent & vest 
the improvements in P. J). subsequently became, 
by purchase, interested with other persons, in 
two patents, not for his inventions, which it had 
been agreed between him & the other persons 
should be resold to a limited co. to be promoted. 
Pltfs., who had become possessed of P.’s interests, 
brought an action against ])., asking that he 
might be ordered to assign the two patents to 
pitfs., & they now moved that he might be 
restrained from parting or dealing with the two 
patents :—Held: the covenant did not apply 
to the two patents.—PNEUMATIC TYRE Co., LTD. 
v. DUNLOP (1896), 12 T. L. R. 620; 13 R. P. C. 
553, C. A. 

1540. What amounts to improvement.}]— 
In 1898, D. agreed to sell to the V. G. E. Syndicate, 
Ltd., certain patents & the benefits of all inven- 
tions which D. might then have have made, or 
be entitled to, or which he might thereafter make, 
being for improvements upon the inventions the 
subject of any of the patents, or applications for 
the same, thereby agreed to be assigned. The 
patents comprised two patents of D., of 1891, for 
‘‘improvements in gas engines”? & ‘ improve- 
iments in gas or vapour engines’”’ respectively, 
& the benefit of an application by C. in 1892 for a 
patent for ‘‘ improvements in gas engines.’’ In 
1895, a patent was granted to D. for ‘‘ improve- 
ments in oil engines.’”’ Actions were brought by D. 
against the syndicate & others, and by the syndi- 


> 





PART X. SECT. 2. 


1540 i, Future improvements on patent 
—What amounts to improvement.}— 
JONES & MCGINTY v. RUSSELL (1896), 
1N. B. Eq. Rep. 232.—CAN, 


1540 ii. ———,] — WATRON 1, 
HARRIS (1899), 31 O. R. 134.—CAN. 


1540 iii. 








———, }— WIISON v. BAR- 
BOUR (1888), 5 R. P. C. 245, 675.—IR. 
c. Hight to obtain patent in Canada. }— 
The person who has taken out a patent 
for his invention in any other countr to obtain an injunction.—Casor 8. 
inay, without assigning or parting with 
his patent, assign to another person 
his right to obtain a patent in this 
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cate against D., in both of which the question 
arose whether the syndicate was entitled to the 
patent of 1895. In the course of the trial D. was 
allowed to raise a claim to have the agreement 
rectified ; but in the view taken by the judge it 
became unnecessary to decide the question so 
raised :—Held: the 1895 patent was for an 
improvement.—VALVELESS GAS ENGINE SYNDI- 
CATE, LTD. v. Day (1898), 16 R. P. C. 97, C. A. 

1541. .|—D. was the inventor of a 
new gunpowder for blasting purposes, afterwards 
known as ‘‘ Argus ’’ powder, in respect of which a 
provisional specification was lodged in Apr. 1898. 
In Jan. 1899, an agreement was made between D. 
& ©. H. & co., Ltd., by which C. H. & co. agreed 
to pay D. during the continuance of the agree- 
ment, royalties on the manufacture of the ‘‘ Argus ’”’ 
powder, & it was provided that improvements in 
& additions to D.’s invention should be within the 
agreement. C. & others were afterwards granted 
letters patent in respect of another gunpowder 
which afterwards came to be known as ‘ Bull- 
dog’’ powder. C. H. & co. proceeded to manu- 
facture & sell this ‘‘ Bulldog ’’ powder. JD. there- 
upon brought an action for royaltics under the 
agreement contending that ‘‘ Bulldog” was 
identical in composition with ‘‘ Argus’’ powder, 
or, alternatively, was an improved modification 
of ‘‘ Argus’? & was subject to the agrecment. 
At the trial it was held, that the use of lignite 
instead of ordinary charcoal as the source of 
carbon in the composition of the ‘‘ Argus ’’ powder 
was of the essence of pltf.’s patented invention & 
that defts. in manufacturing ‘‘ Bulldog ’’ powder 
without using lignite were only doing what all 
the world were entitled to do & without infringing 
D.’s patent; & the such manufacture did not 
come within the agreement; & also that ‘‘ Bull- 
dog ’’ powder was not an improvement in or 
addition to the ‘‘ Argus ’’ invention :—Held: the 
essence of pltf.’s invention was the use of lignite, 
or lignite subjected to a carbonising operation, & 
that defts.’ ‘‘ Bulldog’? powder was not an 
infringement of plitfs.’ or an improvement, or 
addition to his invention.—DAVIES v. CuRTIS & 
HARVEY, Lrp. (1903), 20 R. P. C. 561, C. A. 

1542. .|—L. & M., Ltd., who were the 
owners of patents for certain stereotype casting 
machinery, by deed, agreed with H., who was 
the owner of certain other patents, that in con- 
sideration of a ceaser of competition, H. granting 
an exclusive licence to make & se]l his machine, 
they would pay royalties on all machines manu- 
factured under either set of patents, or other 
machines of a similar type. H. also undertook 
to grant an exclusive licence to use any improve- 
ments in or additions to his machine. H. took 
out two subsequent patents for inventions, which 
could be used in connection with his machine. 
In an action by L. & M., Ltd., for a declaration of 
their right to use & for an exclusive licence to use 
these inventions, it was held at the trial, that the 
question whether the new inventions were infringe- 
ments of the H. patents was not the test to be 
applied, but that they were improvements in or 
additions to the H. machine within the meaning 
of the deed of agreement, & a declaration was 
made accordingly; & an exclusive licence was 
directed to be granted pltfs. Deft. appealed. On 














country, & the holder by assignment 
of such right may obtain lettors patent 
for Newfoundland, & is entitled to 
recover damages for infringement & 


WHALING Co. ». NEWFOUNDLAND S. 
er Co. (1905), 9 Nfld. L. R. 122. 
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appeal it was contended that the word ‘‘ improve- 
ment ’’ could not be read to include a difference 
sufficient to protect on a claim for infringement :— 
Held: (1) an improvement of a patented machine 
includes any machine which, while retaining some 
of those essential or characteristic parts of the 
machine which are the subject of the monopoly 
claims, yet by addition, omission, or alteration 
better achieves the same or better results, whether 
such improvements infringe the monapoly claims 
for the patented machine or not ; (2) the inventions 
in the two subsequent patents of H. were improve- 
ments on his original machine: an exclusive 
licence to use them must be given to L. & M., Ltd. 
—Horkins v. LinorypeE & MACHINERY, LTp. 
(1910), 101 L.. T. 898; 26 T. L. R. 229; 27K. P.O. 
109, H. I.3 affg. S. C. sub nom. LiInotyree & 
MACHINERY, Lrp. v. Horkins (1908), 25 R. P. C. 
665, C. A. 

1543, ——- ———.]—-In 1903, letters patent were 
granted to pltf. for “ improvements in & relating 
to water tube boilers.’ This patent was assigned 
by pltf. to deft. co. in 1905, & he covenanted that 
he would assign to the co. all improvements in the 
invention, & also that deft. co. should be entitled 
to inventions, useful in the manufacture of boilers, 
which he might make whilst in a certain employ- 
ment, which ceased on or before Nov. 14, 1906. 
In 1907 pltf. took out letters patent for an inven- 
tion of “improvements in & relating to water 
tube boilers,’’ & deft. co. claimed this patent 
under both parts of the covenant. The action 
was brought by the patentee for a decision on 
these questions. Defts. counterclaimed & claimed 
the 1907 patent :—Held: the patent of 1907 was 
not an improvement on the patent of 1903, but 
was for a separate & distinct invention; the 
invention was made after Nov. 14, 1906.—DAvVIES 
v. DAVIES’ PATENT BOILER, LtTp. (1908), 25 RK. P. CG. 

Be 

1544. -|—In 1912, a patent, herein- 
alter called patent No. 1, was granted under 
International Convention to a German co. for an 
‘‘improvement relating to electric incandescent 
lamps.”?> In 1913 a patent, hereinafter called 
patent No. 2, was granted under International 
Convention to the German co. for a ‘‘ process & 
device for the production of clectric glow lamp 
bulbs with reflectors.”” In 1914, a patent, herein- 
after called patent No. 3, was applied for, under 
International Convention by the German co. for 
‘‘ improvements in & relating to electric incandes- 
cent lamps.”’ On the outbreak of war the patents 
Nos. 1 & 2 were vested in, & the patent No. 3 
was granted to, the Public Trustee as custodian. 
A British co. brought an action against the Public 
Trustee for a declaration that pltfs. were the 
beneficial owners of the patents, & for an order 
directing deft. to execute an assignment of the 
patents to pltfs. Pltfs. alleged that they were 
entitled to have the patents transferred to them 
under an agreement between the German co. & 
others, the vendors, & pltfs., the purchasers, by 
which agreement the vendors agreed to sell to 
pltfs. certain specified patents for inventions in 
connection with the manufacture of wolfram or 
molybdenum lamps, & any improvements on those 
inventions, & to communicate to pltfs., the 
experiences of the German co. in connection with 
the manufacture of lamps. Deft. contended that 
the patents were not within the scope of the agree- 
ment :—Held: all of the patents were within the 
scope of the agreement. It was ordered that deft. 
Should transfer the patents to pltfs.—Osram- 
ROBERTSON LAMP Wonks, Lrp. v. PuBLic 
TRUSTEE (1920), 37 R. P. OC. 189. 
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1545. Covenant for payment of royalties by 
assignees—While patent subsisting—No obligation 
to maintain patent — Or manufacture article 
patented.|—-On the sale of a patent by the patentees 
to a limited co. a deed of assignment was executed 
by the parties, by which, after a recital that the 
patentees had agreed to scll the patent to the 
company for £250 ‘“‘ & for the other considerations 
therein appearing,’’ the patentees assigned the 
patent to the co. absolutely : & after covenants for 
title by the patentees, including a covenant for 
quiet enjoyment of the patent ‘ during the term 
subsisting herein,’ the co. covenanted to pay to the 
patentees a royalty for every article ‘‘ which 
should be manufactured or sold by the co.’ under 
the patent ‘‘ while subsisting,’ & also a propor- 
tion of the profits arising from the manufacture 
or sale & from licenses granted for the manufacture 
or sale of articles to be manufactured under the 
patent ‘‘ while subsisting.’? The deed contained 
ho express covenant by the co. to keep the patent 
on foot or to manufacture or sell articles under the 
patent. On the expiration of the first four years 
of the patent the co. duly paid the first: renewal 
fee under Patents, Designs, & Trade Marks Act, 
1883 (c. 57), but on the expiration of the fifth year 
they, through inadvertence, omitted to pay the 
second renewal fee within the time required by 
the Act & the rules thereunder, & consequently 
the patent lapsed. After an ineffectual attempt 
to obtain a private Act of Parliament to revive the 
patent, the company passed resolutions for a 
voluntary winding up, .& the patentees thereupon 
sent in a claim for damages for the loss, through the 
lapse of the patent, of the royalties reserved by 
the assignment, contending that a covenant to 
keep the patent on foot should be implied in the 
assignment :—Held: no such covenant could 
be implied; & even if it could, the patentees 
could not obtain more than nominal damages, the 
co. being under no obligation, either express or 
implied, to manufacture the patented articles 
& being no longer able to carry on business.—fte 
Ramaway & ELectric APPLIANCES Co. (1888), 
38 Ch. D. 597; 57 L. J. Ch. 1027; 36 W. R. 730 ; 
sub nom. Ke RAILWAY & EE vEctTaric APPLIANCES 
Co., Lrp., Kx p. GILBERT & SINCLAIR, 59 L. T. 


ae >—Mentd. Measures v. Measures, [1910] 2 Ch. 
48, 


1546. Covenant restricting manufacture by 
assignor — Validity.] — A patentee & manufac- 
turer of guns & ammunition for purposes of 
war covenanted with a co. to which his patents 
& business had been transferred that he would 
not for twenty-five years engage except on behalf 
of the co. either directly or indirectly in the business 
of a manufacturer of guns or ammunition :—Held: 
the covenant though unrestricted as to space was 
not, having regard to the nature of the business 
& the limited number of the customers, namely 
the Govts. of this & other countries, wider than 
was necessary for the protection of the co., nor 
injurious to the public interests of this country ; 
it was therefore valid & might be enforced by 
injunction.—NORDENFELT v. MAxImM NORDENFELT 
Guns & AMMUNITION Co., [1894] A. C. 535; 63 
L. J. Ch. 908; 71 L. T. 489; 10 T. L. R. 636; 
11 R. 1, H. L.; affg. S. C. sub nom. Maxiw 
NORDENFELT Guns & AMMUNITION Co. v. NORDEN- 
FELT, [1893] 1 Ch. 630, C. A. 

Annotations :—Refd. Haynes v. Doman, [1899} 2 Ch. 13; 

Underwood v. Barker, [1899] 1 Ch. 300; Lamson Pneu- 

matic Tubo Co. v. Phillips (1904), 91 L. T. 363; Tivoli, 


Manchester v. Colley (1904), 52 W. R. 632; Hooper & 
Ashby v. Willis (1906), 94 L. T. 624; Mouchell v. Cubitt 
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tn). 24 R. P. C. 194; Bromley v. Smith (1909), 78 
_ J. K. B. 745; Leng v. Andrews, [1909] 1 Ch. 763; 
United Shoe Manufacturing Co. of Canada v. Brunet, 
11909} A. C. 330; Morris v. Ryle (1910), 103 L. T. 545; 
Russell v. Carpenters & Joiners ated Soc., (1910) 
1K. 8B. 506; A.-G. of Australia v. Adelaide S.S. Co., {1913] 
A. C. 781; Continental Tyre & Rubber (Great Britain) 
Co. v. Heath (1913), 29 T. L. R. 308 ; Mason v. Provident 
Clothing & Supply Co., [1913] A. C. 724; Eastes v. Russ, 
11914] 1 Ch. 468; Goldsoll v. Goldman, [1914] 2 Ch. 603 ; 
North Western Salt Co. v. Electrolytic Alkali Co., [1914] 
A. C. 461; Millers v. Steedman (1915), 84 L. J. K. B. 
2057 ; Morris v. Saxelby, [1916] 1 A. C. 688; Evans v. 
Heathcote, [1917] 2 K. B. 336; Horwood v. Millar’s 
Timber & Trading Co., (1917) 1 K. B. 305; Naylor, 
Benzon v. Krainische Industrie Gesellschaft, [1913] 1 
K. B. 331; Whitmore v. King (1918), 87 L. J. Ch. 647 ; 
McEllistrim +r. Ballymacelligott Co-op. Agricultural & 
Dairy Soc., [1919] A. C. 548 ; Rodriguez v. Speyer, [1919] 
A. C. 59; Ropeways v. Hoyle (1919), 120 L. T. 538; 
Attwood v7. Lamont, {1920} 3 K. B. 571; Dewes v. Fitch, 
{1920] 2 Ch. 159; Hepworth Manufacturing Co. v. Ryott, 
[1920] 1 Ch. 1; British Concrete Co. v. Schelff, [1921] 
2 Ch. 563; Rawlings v. General Trading Co., [1921] 1 
K. B. 635. Mentd. Dubowski v. Goldstein, [1896] 1 
Q. B. 478; Robinson v. Heuer (1898), 67 L. J. Ch. 644; 
He Hollis’ Hospital Trustees & Hague’s Contract, 
11899} 2 Ch. 540; Elliman rv. Carrington (1901), 84 
L. T. 858: He Beard, Reversionary & General Securities 
Co. tv. Hall, Re Beard, Beard v. Hall, [1908] 1 Ch. 383; 
Wilson v. Carnley, [1908] 1 K. B. 729; Stuart & Simpson 
", Halstead (1911), 55 Sol. Jo. 598; Woodbridge v. 
Bellamy, {1911} 1 Ch. 326; Denny’s Trustee ». Denny & 
Warr, [1919] 1 K. B. 583 ; Pratt v. British Medical Assocn., 
ae Set 244; Pullen v. Pullen & Holding (1920), 


See, further, TRADE & TRADE UNIONS. 

1547. Covenant reserving right of manufacture & 
sale to assignor—Limited to exercise personally or 
by agents.]—S. assigned two patents to B. by 
separate deeds, reserving in each case a right to 
work the patent personally, which right was not 
to be transferable. After B.’s death, his business, 
including the patents, became vested in pltf. co. 
S. entered into partnership with E. & J., & by an 
agreement between S. & his firm he agreed to 


employ the firm, on certain specified terms, to | 


manufacture articles under the patents on his 
behalf, & to sell them for him, which they did. 
Pitf. co. commenced an action against the firm 
for infringement of the two patents by working 
under said agreement :—Held: according to the 
true construction of the agreement, although the 
firm were the agents of S. as far as selling was 
concerned, they were manufacturing not as his 
agents, but as contractors for him, & had thereby 
infringed pltf.’s rights—Howarp & BuULLOUGH, 
Lip. v. TWEEDALES & SMALLEY (1895), 12 T. L. R. 
28; 40 Sol. Jo. 32; 12 BR. P. C. 519. 

1548, Validity of patent—Assignor bound by 
deed.|—OLDHAM v. LANGMEAD (1789), cited in 
3 Term Rep. at p. 4389; 100 BK. R. 665. 

Annotations :—Distd. Hayne v. Maltby (1789), 3 Term Rep. 











438. Refd. Bowman v. Taylor (1834), 2 Ad. & El. 278. 

1549. -}—WaALTON v. LAVATER, No. 
1536, ante. 

1550. Right of assignee to dispute—In 


absence of fraud.|—An agreement between plttf. 
& defts. recited that pitf. had invented a method 
for the prevention of boiler explosions, & had 
obtained a patent for it, & assigned away half of 
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1550i. Validity of patent—Right of CANADA wv. E 


—ELEcTRIC FIREPROOFING Co. OF 
LECTRIC FIREPROOFING 


- PATENTS AND INVENTIONS. 


his interest in it, & pltf. was desirous of taking 

out patents for other countries; & it provided 

that defts. should proceed to take out such patents, 

& should pay the sum of £2,500 in such manner as 

should be mutually agreed upon ; in consideration 

whereof plitf. transferred to defts. the half of those 
patents when they should be obtained, & the 
remaining half of the English patent. A declara- 

tion, founded on this agreement averred, for a 

first breach that, though a reasonable time had 

elapsed, defts. refused to pay the money on 
request; &, for a second breach, that though « 
reasonable time had elapsed, defts. had refused to 
enter into any agreement as to the manner of 
payment. Defts. pleaded, first, as to the first 
breach, that when the action commenced no 
agreement had been made as to the manner in 
which the money was to be paid; secondly, to 
all the breaches, that the invention was not new 
in England & was worthless, & pitf. was not the 
first inventor; &, thirdly, to all the breaches, 
that, after agreement & before breach, defts., 
under a new agreement, paid, & pltf. received 
£200, as a balance in satisfaction :—Held: (1) there 
was in the agreement no warranty, express or 
implied, that the patent was indefeasible ; & no 
fraud being alleged, & defts. having the same 
means of knowledge as to the novelty & value of 
the patent as pltf., the second plea was bad ; 

(2) the second breach in the deciaration was 

good, because, even if the entering into an agree- 

ment with respect to the manner of payment was a 

condition, the refusal by defts. to enter into such 

an agreement rendered the performance impos- 
sible; (3) the third plea, to all the breaches, was 
bad ; it was not a traverse of the first breach, & 
was no answer, since that breach treated the 
money as payable immediately ; (4) semble: the 
first plea to the first breach was bad, because, if 
no mode of payment was agreed on, the money, 
being then duc, was payable as the law directs 
where there is no stipulation as to mode of pay- 

ment.—HALL v. CONDER (1857), 2 C. B. N.S. 22 5 

26 L. J. C. P. 288; 29 L. T. O. S. 108, 3893; 3 

Jur. N. S. 963; 5 W. BR. 742; 140 EE. R. 3i8, 

Ex. Ch. 

Annotations :—As to (1) Folld. Bessimer v. Wright (1858), 
31 L. T. O. S. 213; Smith v. Scott (1859), 6 C. B. N.S. 
771. Apld. Trotman v. Wood (1864), 16 C. B. N.S. 479. 
Refd. Smith v. Neale (1857), 2 C. B. N.S. 67; Eichholz v. 
Bannister (1864), 17 C. B. N.S. 708; Smith v. Bucking- 
ham (1870), 21 L. T. 819. 

1551. -|—In an action to enforce a 
contract, for the sale of a patent without warranty, 
it is not open to deft. by way of defence to put in 
issue the validity of the patent.—LIARDET v. 
HAMMOND ELECTRIC LIGHT & POWER Co. (1883), 
31 W. R. 710, L. JJ. 

.]— See NstoprEL, Vol. XXI., pp. 257, 

284, Nos. 810, 994. 

1552. Patent invalid—Right to repudiate 
assignment.|—The owner of a patent for automatic 
drain valves for use in steam engines entered into 
an agreement to sell it. The vendor in the agree- 




















MERGENTHALER LINOTYPE CO. ¥. 
DOUGALL, Q. R. 32 S. C. 187.—CAN. 


assignee to dispute—In absence of fraud. ] 
—~VERMILYEA v. CANNIFF (1886), 12 
O. R. 164.—CAN, 


_ a. Whether warranty of validit 

umplied.|—Where no express narocnient 
or special circumstances exist which 
mnight give rise to an implied warranty, 
an assignment of “ all the right, title 
& interest ” of the assignor in a patent 
of invention does not import any 
warranty on the part of the agsignor 
us to the validity of the patent. 





Co. (1910), 43 S.C. R. 182; 30C. L. T. 
632.—CAN. 

e. Covenant to terminate contruct—On 
lapse of patent.J}—A contract by which 
rights in a patent for an invention are 
assigned on condition, among* other 
considerations, that the assignee shall 
account for his sales of the invention, 
with a covenant that the lapse of the 

atent shall give him the right to 
rminate the contract forthwith, is 
binding up to the time of notice by 
him to so terminate it for that reason.— 


f. Construction of covenants — To 
bring patent into use. }—STOVIN v. DEAN 
(1867), 26 U. C. R. 600.—CAN. 

g. Construction of covenant to release 
—After assignment.}—MOGIVERIN wv. 
TURNBULL (1872), 32 U. C. R. 407.— 
CAN. 

h. Change in name of invention— 
By assignee — Without consent of 
as r.}-—-WANDBY v. Hewitt (1877), 
27 C. P. 571.—CAN, 

k. What warranty implied—Invention 
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ment guaranteed the patent to be valid & in full 
force. The patent was to be sold, together with 
the rights, privileges, & benefits appertaining 
thereto, further improvements, & the full & 
unrestricted use of the vendor’s name in con- 
nection therewith for the sum of £500, one moiety 
of which was to be paid at once & the other some 
months afterwards. The vendor was not to part 
absolutely with his patent until the whole of the 
price had been paid. The vendor also undertook 
to give all possible assistance to the purchascr 
in his business for a certain time. The purchaser 
paid £250 & took over the business, letter books, 
& books of orders. He carried on the business for 
some months, but on discovering that other similar 
valves had been previously in the market repudiated 
the agreement. In an action by the patentee 
for £250, the balance of the £500, deft. alleged that 
there was a breach of warranty as to the validity 
of the patent, which was invalid for want of 
novelty, utility, & subject-matter, & also that the 
agreement applied only to the patent rights. He 
counterclaimed for a declaration that the agree- 
ment was not binding on him, & for a return of 
the £250, or, in the alternative, damages :—Held : 
the patent was invalid & pltf. could not recover 
the £250; deft. was not entitled to rescission of the 
contract, but, as the business was only worth £240, 
he was entitled to £10 damages with costs.— 
BERCHEM v. WREN (1904), 21 BR. P. C. 683. 

1553. -|—The owner of certain 
patents entered into an agreement to sell them for 
a price to be paid partly in cash & partly in shares 
of aco. to be formed by the purchasers before the 
date fixed for completion. The assurance to the 
purchasers was to contain a covenant by the 
vendor guaranteeing the validity of the patents ; 
the purchasers were to buy some of the patented 
machines from the vendor. Some of these 
machines were delivered, & the purchasers by 
arrangement gave certain promissory notes for 
the part of the purchase moneys for the patents 
payable in cash. In consolidated actions by the 
vendor for the price of the machines delivered & 
on the promissory notes, defts. alleged that the 
guarantee of validity of the patents was in the 
nature of a condition, & that the same were invalid 
as having been anticipated & for want of subject- 
matter :—Held: the basis of the transaction was 
that the patents were valid so that deft. was en- 
titled to contest their validity ; but they were 
ee v. MARTIN (1905), 23 R. P. C. 41, 











Aes :—Folld. Henderson v. Shiels (1906), 24 R. P. C. 


1554. Assignment conditional on validity of 
patent—Construed as agreement to assign.]— 
(1) Patents having been granted to W. & L., W., & 
& W. & E., respectively, W. & L. authorised E. to 
negotiate a sale of their patents to R. H. 
negotiated such sales. By an indenture dated 
Nov. 2, 1889, expressed to be between W. & E. 
of the one part & R. of the other part, in considera- 
tion of £100 paid to W. & E., & of a further pay- 
ment: of £2,650 within the next twenty-eight days, 
which latter payment Rt. agreed to make 
immediately he had satisfied himself that the 


new d> useful.}—The sale of the right 
to use an invention contains a warranty 
that the invention is new & useful.— r 
one v. HAMEL (1884), 7 L. N. 405.— n. 


Part 


1. Right to extension of term—As well 


as current term.}—PECK v American 


494, 
m. Patent not actually granted— 
J.——VOL. XXXVI. 


N. 


Mistake of one party to assignment.}— 
oan v. PETERS (1898), 31 N. 38. R. 


rs) urchase-mon id— 
Refusal of ‘adetgnes ay re 
Variation from caveat—On application 
i . POWELL, ior patent.}—BI 

Ow ELE, 9. Prox (1885), 11 8S. CG. R. nt ae (1899), 30 8. C. R. 159.— 


0. Assignment for limited period- 
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patents were valid, W. & E. assigned the patents 
to }t., covenanting for validity. This indenture 
was executed by E. for W. & self. On Oct. 23, 
1889, a payment of fees in respect of one patent 
was due. This was never made. lkt., after 
investigation being satisfied that the patents were 
not valid, declined to proceed further in the 
matter. W. & E. then commenced an action 
against R., claiming specific performance of the 
agreement for sale :—Held: the indenture was 
merely contractual so far as it related to the 
patents of W., & W. & L., the sum of £2,650 was 
not to be paid by R. if the patents, or any one of 
them, were invalid. 

(2) An agent authorised to make a legal assign- 
ment of a patent must be authorised by deed 
(Fry, L.J.).—HAZLEHURST v. RYLANDS (1890), 9 
R. P. 0. 1, C. A. 

1555. Agreement for assignment—Signature of 
specification by patentee—Condition precedent to 
assignment.| — The declaration stated that a 
petition had been presented by pltfs., at the request 
of deft., for the granting to deft. of a patent, that 
pltfs. had filed a provisional specification, at their 
own expense, upon condition that defts. should 
complete the specification within six months, & 
that afterwards it was agreed that deft. should 
sell to pltfs. his right in respect of the patent for 
the sum of £5, to be paid by pltfs. to deft. on their 
having completed at their own expense the patent ; 
that it thereupon became necessary in order to 
enable pltfs. to complete the patent in pursuance 
of the agreement, that deft. should sign & scal a 
complete specification; that pltfs. tendered to 
deft. a complete specification for his signature. 
Deft. would not sign it :—/Zeld: deft. was bound 
under this agreement, to sign the specification.— 
LEWIN v. BROWN (1866), 14 W. R. 640. 

1556. Of improvements & future inventions 
—Right of assignees to enforce.|—-By an ayree- 
ment, made in 1914, the grantee of (inter alia) 
a patent of 1910 for an ‘ Improved construction 
of lock-nut fastening’’ agreed to sell & a co. 
agreed to purchase certain patents & the benefit 
of all improvements & future inventions that 
should be made by the grantee in connection with 
the patented inventions, & the patents to be sold 
were assigned to the co. In 1921 the grantee 
obtained a patent for improvements in lock-nuts, 
& later he had an idea of a further invention 
that he ultimately admitted to be an improvement 
in connection with the patented inventions assigned 
to the co. In an action by the co. against the 
grantee for performance of deft.’s covenant by the 
assignment of the patent of 1921 & by the com- 
munication of information as to deft.’s idea of a 
further invention, deft. alleged that the specifica- 
tion of 1921 contemplated a form of spigot & 
socket different from that in the specification of 
1910, & that the later invention was not an 
improvement upon the earlier invention. Also 
he contended that pltfs. had, by their alleged 
refusal to consider the later invention, estopped 
themselves from obtaining the relief claimed :— 
Held: the matter turned very largely upon the 
construction of the specifications of 1910 & 1921; 
the specification of 1910 extended to lock-nuts of 





Whether right to sell exists after limited 
period.)—A person who is the assignee 
of a patented right for a limited period, 
with a right of purchase, but who at 
the expiration of such period elects not 
to purchase, & reassigns the patent, 
cannot thereafter sell the patented 
article, though made during the time 
he was assignee, his right to make & 
sell being restricted to such limited 
period. — BENNETT v. WoORTMAN 


to pay rest— 


NGHAM WU. 
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a type similar to that covered by the 1921 specifica- 
tion, & the 1921 invention was an improvement 
upon the 1910 invention: & pltfs.’ conduct had 
not been such that there was any estoppel & deft., 
undertaking to furnish to pltfs. information as to 
the further invention, should assign to them the 
patent of 1921, & pay the costs of the action.— 
VISLOK, Lrp. v. PETERS (1927), 44 R. P. C. 235. 

1557. Assignee undertaking maintenance— 
Assignment condition precedent.|—By an agree- 
ment between A. & B., it was agreed that A. should 
do all acts necessary, except the advance of money, 
for the purpose of procuring & perfecting certain 
letters patent, & should immediately after the 
same were procured execute an assignment of 
one-third share therein to B.; & B. agreed to 
pay all fees & disbursements that might be 
necessary for procuring the letters patent, enrolling 
the specification, & otherwise in perfecting the 
same. By 16 & 17 Vict. c. 5, s. 2, it is enacted 
that all letters patent shall be made subject to the 
condition that the same shall be void, & the 
privileges thereby granted shall cease & determine, 
at the end of three years & seven years respectively, 
unless there be paid before the expiration of the 
said three & seven years respectively two several 
sums of £50 & £100 as therein mentioned :—Held : 
the execution of an assignment by A. was the whole 
consideration for the undertaking of B. to pay the 
sums mentioned in that sect. ; &, consequently, a 
condition precedent to his right to sue B. for the 
non-payment thereof.—HILuL v. Mount (1856), 18 
C.B. 72; 251. J.C. P. 190; 27 L. T. O. S. 107 ; 
4W.R. 563; 139 E.R. 1291. 
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1558. Contract by prior assignee—-With assignor 
—For account of profits.|—A patentee assigned 
letters patent to A. & B. who covenanted with him 
that they, their cxors. administrators, & assigns 
would use their best endeavours to introduce the 
invention by granting licences or working the 
patent or selling it, & that the patentee should be 
entitled to receive 5 per cent. of all net profits, 
whether arising from royalties, sale, or otherwise, 
which should be received by A. & B. or the sur- 
vivor of them, or the exors. or administrators of 
the survivor, their or his assigns & that an account 
of profits should be rendered yearly to the patentec, 
& his share of profits paid to him by A. & B. & the 
survivor of them, & the exors. or administrators of 
such survivor, their or his assigns, with a proviso 
that after a sale had been made of the patent the 
interest. of the patentee in the profits should cease, 
& a final account be come to. 

A. & B. had taken the assignment with a view 
to forming a co. to work the patent. The co. was 
formed & the patent made over to them. The 
patentee sued the co. for an account of profits. 
The co. demurred, on the ground that there was 
no privity between them & plitf., & that pltf.’s 
right if any, was against A. & B. only :—Held: 
pitf. could sue the co. for an account of profits, 
for the stipulations of the assignment to A. & B. 


(1901), 2 O. L. R. 292; 21 QL. T. 
527.—CAN. Effect 

p. Agreement for assignment—Con- 
current conditions— Failure of per- 
formance of conditions by one party.j— 
SUTHERLAND v. WESTHAVER (1906), 39 
N. 8S. R. 52.—CAN, 


PART X. SECT. 5. . 
k of nom-registration—os t 

.-we transfers of patents.}—Non- 
registration, in the patent office at 
Ottawa, of successive transfers of a 
patent has not the effect of rendering 
the transfers null as between the parties 
thereto, the only effect of such want of 
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amounted to a contract that the owners for the 
time being of the patent should account for & pay 
to pltf. a share of profits unless a sale within the 
meaning of the deed was effected, & no person 
taking the patent with notice of this contract could 
refuse to give effect to it.—WERDERMAN 0. 
Socisté GENERALE d’ELEcTRICITE (1881), 19 
Ch. D. 246; 45 L. T. 514; 30 W. R. 33, C. A. 
Annotations :—Expld. Bagot Pneumatic Tyre Co. v. Clipper 
Pneumatic Tyre Co., [1902} 1 Ch. 146. Folld. Dansk 
Rekylriffel Syndikat Akt. v. Snell, [1908] 2 Ch. 127. 
Expld. Barker v. Stickney, [1919] 1 K. B. 121. Mentd. 
Abouloff v. Oppenheimer (1882), 47 L. T. 702; Pilley v. 
Robinson (1887), 20 Q. B. D. 155. 
For payment of royalties.|] — See 
CONTRACT, Vol. XJTI., p. 348, No. 2893. 








Sect. 5.—REGISTRATION OF ASSIGNMENT. 


See Patents & Designs Acts, 1907 (c. 29), s. 71, 
& 1919 (c. 80), s. 163; Patents Rules, 1920, rr. 86- 
95. 

1559. Necessity for.]}—-To a declaration for 
infringement of a patent, brought by an alleged 
assignee by indenture of the patent, deft. pleaded, 
by denying the assignment modo et formd. On 
the trial, it appeared that an instrument of assign- 
ment had been executed by the patentee, but that 
it had not been registered under Patent Law 
(Amendment) Act, 1852 (c. 83) :—Held: as, by 
Patent Law Amendment Act, 1852 (c. 83), s. 35, 
the original patentee was until the entry of the 
registration, to be deemed & taken to be the sole 
& exclusive proprictor of the patent, deft. was 
entitled to a verdict.—CHOLLET v. HOFFMAN 
(1857), 7 K. & B. 686; 26 L. J. Q. B. 249; 29 
L. T. O.S. 158; 3 Jur. N.S. 935; 5 W. R. 573; 
119 EE. R. 1400. . 
Annotations :—Consd. Hassall v. Wright (1870), 40 L. J. Ch. 

145, Refd. Myers _v. Baker (1858), 28 L. J. Kx. 903 

Bowden’s Patents Syndicate v. Herbert Smith, (1904), 73 

L. J. Ch. 522. 

1560. What may be registered—Legal assign- 
ment.|—-NorsEs OF RULINGS BY THE COMPTROLLER- 
GENERAL, 1910 (BE), No. 1534, ante. 

1561. Documents executed before grant.|— 
(1) Before the date of the grant of a patent to P., 
P. & H. signed a document referring to certain 
proposed dealings with patents to be obtained for 
& process said to be the invention for which the 
patent was granted. H. requested the Comptroller 
to enter his name on the Register of Patents as 
claiming to be entitled to one-half share of the 
patent under this document. The Comptroller 
refused to comply with this request on the ground 
that the document was dated before the grant of 
the patent. H. then moved that an entry of the 
document might be made on the Register of 
Patents as affecting the proprietorship of the 
patent :—Held: the motion must be refused with 
costs. 

(2) Semble: there may be documents dated 
before the date of the grant of the patent which 
ought to be entered on the Kegister.—He 
PARNELL’S PATENT, HALKETY’s APPLICATION 
(1888), 4 T. L. R. 197; 5 BR. P. C. 126. 

1562. Interest of mortgagee.J]—V., the 
registered assignee of a patent, mortgaged it, 
& the mtgee. was registered ‘‘ as mtgee.’’ After 











registration being that the un stered 
nefers or sales cannot be Invoked 
against any subsequent transferee 0 
the patent.—Doyon v, CANADIAN FIR 
EXTINGUISHING Co, (1898), Q. Wl. 14 
8S. C. 367.—CAN. 

r. Whether registration necessary— 
Conditional sale.}—-The patentee af a 
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this, V. sued an infringer without making the 
mtgee. a party. Deft. pleaded that V. was not 
the proprietor & could not sue. The mtgee. 
declined to be made a co-pltf., & was not added as 
deft. :—Held: (1) as che mtgee. was not registered 
as assignee or proprietor, Patents, Designs, & 
Trade Marks Act, 1883 (c. 57), 8. 87, did not 
apply, & the case must be decided according to 
the general law as to mtges., & V. could sue with- 
out making the mtgee. a co-pltf.; (2) Semble: 
even if the mtgee. had been registered as assignee 
or proprietor, Patents, Designs, & Trade Marks 
Act, 1883 (c. 57), 8s. 87, would not be read as taking 
away the mtgor.’s right to sue for infringement of 
the patent ; (3) if it had been necessary to have the 
mtgee. before the ct., it would not have been right 
to dismiss the action on the ground of his absence, 
hut the ct. ought to have made him a party under 
Order 16, r. 11; (4) it was not necessary at present 
to have him before the ct.—VAN (tELDER, APSIMON 
& Co. v. SOWERBY BRIDGE UNITED DISTRICT FLOUR 
SoclETy (1890), 44 Ch. D. 374; 59 L. J. Ch. 583 ; 
63 L. T. 182; 38 W. R. 625; 6 T. L. R. 338; 7 
R. P. C. 208, C. A. 

Anne :—Refd. Re Goltstein’s Appin. (1910), 27 R. P. C. 


1563. ——-- Document affecting proprietorship 
—Incomplete document.!|—(1) Where there is no 
right of specific performance of an agreement 
relating to the sale of patents, & for division of the 
proceeds of sale, an injunction restraining the 
registered owner of the patents from dealing with 
them ought not to be granted. 

(2) An entry on the Register of Patents of an 
agreement relating to a patent after the date of 
a modification of the agreement. without any 
reference in the entry relating to the modification 
held to be clearly wrong & ordered to be expunged. 
—Re HUTCHINSON’S PATENT, HASLETT v. HUTCHIN- 
SON (1891),8 R. P. C. 457, C. A. 

Annotation :—As to (1) Apld. Fe Fletcher’s Patent (1893), 

62 L. J. Ch. 938. 

1564. ——--.]—A patentec signed a 
letter agreeing to grant to L. exclusive licence to 
use his patent, on payment of a royalty to be 
mutually agreed upon. L. registered the docu- 
ment under Patents, Designs, & Trade Marks Act, 
1883 (c. 57), s. 23:—Held: as the incomplete 
document did not give to L. any legal or equitable 
interest in or affect the proprietorship of the 
patent, it ought not to have been registered, & it 
was immaterial whether the amount of the royalty 
had in fact been subsequently agreed by paro].— 
Re FLETCHER’S PATENT (1893), 62 I. J. Ch. 938 ; 
10 R. P. C. 252; 37 Sol. Jo. 509; 3 R. 6263 sub 
nom. Ke FLETCHER’S PATENT, LUMLEY  v. 
FLETCHER, 69 L. T. 129. 

1565. Equitable assignment.|] |_,_. 

Patents, Designs, & Trade Marks Act, 1883 (c. 57), 
8. 23, in conjunction with Patents Rules, 1883, 
rr. 65 & 68, an equitable assignment of a patent, 
or of a share or interest in a patent, may be entered 
in the Register of Patents as a document affecting 
the proprietorship of the patent. 
_ (2) “ Assignment ’’ in Patents Rules, 1883, r. 65, 
Includes an equitable assignment: but semble: 
‘assignment’ in Patents, Designs, & Trade 
Marks Act, 1883 (c. 57), ss. 23 & 87, refers to legal 
assignment only. 

(3) Patents, Designs, & Trade Marks Act, 1883 














machine & a certain firm executed an purchase OnGy. ve a we payee on 

e performance o e con ons, 
which were that the vendor was to 
erect one of the machines, & it was to 
be tested on behalf of theipurchasers ; 


ugreement (the patentee signing by an 
agent) by which the patentee agreed 
to sell & the firm agreed to purchase the 
patent upon the terms & subjoct to the 
conditions afterwards set forth. The 


& the vendor guarantee 
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(c. 57), s. 87, only prohibits registration of simple 
notices of trusts. Documents which affect the 
proprietorship of a patent, whether by creating 
trusts or otherwise, are not excluded.—Re Casry’s 
PATENTS, STEWART v. CASEY, [1892] 1 Ch. 104; 

61L. J. Ch. 61; 66L. T. 93; 40 W. R. 180; 36 

Sol. Jo. 77; 9R. P.C. 9, C. A. 

1566. Agreement to assign—Prior registration of 
licencee—Prior equity of assignee.|—Where the 
owner of a patent has entered into an agreement to 
assign it for valuc, & express notice of such 
agreement has been given to persons who subse- 
quently obtain a licence from the owner for value, 
& register it before the registration of the agree- 
ment, the fact of such notice will enable the 
assignees of the patent under the agreement to 
set up their prior equity against the licensees, 
by virtue of the proviso in Patents, Designs, & 
Trade Marks Act, 1883 (c. 57), s. 87, which proviso 
keeps open all equities in respect of registered 
patents, so that they may be enforced in like 
manner as in respect of other personal property.— 
New Ixion T'ryrE & CYchiE Co. v. SPILSBURY, 
[1898] 2 Ch. 484; 67 L. J. Ch. 557; 79 L. T. 229, 
©. A. 

1567. Registration retrospective—-To date of 
assignment.|—-(1) W., a patentee, agreed with H. 
that H. should be the sole manufacturer under the 
patent. This agreement was embodied in a deed, 
which was prepared by the solr. of W., H. employ- 
ing no legal adviser. The deed was not registered 
in compliance with the Patent Law Amendment 
Act, 1852 (c. 83), s. 35, until after Dill filed. 
Subsequently W. granted a right of manufacture 
to M., who had full notice of the previous agree- 
ment with H. The grant to M. was also un- 
registered :—Held: under the circumstances W. 
could not avail himself of an objection based upon 
the non-registration of the agreement with H., 
& as the grant to M. was also unregistered, M. 
also was not entitled to take the objection. 

(2) Semble: the subsequent registration had 
relation back to the date of the agreement.— 
HASSALL v. WRIGHT (1870), L. RR. 10 Hq. 509; 40 
L. J. Ch. 145; 18 W. R. 821. 

Annotations :—Generally, Refd. Ihlec v. Henshaw (1886), 
55 L. J. Ch. 273 ; New Ixion Tyro & Cycle Co. v. Spilsbury, 
[1898] 2 Ch. 137. 

1568. Effect of non-registration—Where notice 
of assignment given.|—HAssALL v. WRIGHT, No. 
1567, ante. 

1569. Registration of fraudulent assignment— 
Reference to prior assignment inserted.|—(1) As 
to the jurisdiction of the ct. to ‘‘ expunge, vacate 
& vary ”’ entries on the ‘‘ Register of Proprietors ”’ 
of patents under Patent Law (Amendment) Act, 
1852 (c. 83), s. 38, the ct. can, on motion, expunge 
an entry fraudulently made, & can direct any 
facts relating to the proprietorship to be inserted 
on the register ; but not the legal inferences to be 
drawn from them. 

(2) A patentee assigned half the patent to A., 
& afterwards he assigned the whole to B., by a deed, 
reciting that he had already granted a licence to 
work & use to A. B.’s assignment was first 
registered :—Held: B. had constructive notice of 
A.’s rights, & an entry was ordered, on motion, to 
be made in the register that the licence referred to 
in B.’s assignment was the deed of assignment to 
A., subsequently entered.-—Re MoreEy’s PATENT 


result :-—Held : this was a conditiona] 
sale only, & the purchasers were not 
entitled to registration under Patents, 
Designs, & Trade Marka Act, 1889, 
8. 111.—Re MUNSON’S PATENT (1896), 
14.N. Z. L. R. 421.—N.Z. 


x x 2 


a certain 
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(1858), 25 Beav. 581; 6 W. R. 612; 53 KE. R. 
759. 


Annotation :—As to (2) Refd. New Ixion Tyre & Cycle Co. 

v. Spilsbury, [1898] 2 Ch. 137. 

1570. Validity of deed of assignment—Right of 
Comptroller to decide—On application for regis- 
tration.|—Norrs oF RULINGS BY THE COMP- 
TROLLER-GENERAL, 1910 (EF), No. 1534, ante. 

Assignment by executors—Assignment registered 
before probate.|\—See Kxrcutors, Vol. XXIII, 
p. 62, No. 424. 

1571. Notice of application to register—Practice 
of Patent Office.|—VIOLA v. SHARPE (1904), 22 
R. P. C. 28. 

1572. Rectification of register—On ground of 
fraud & lack of consideration.|—-A. as assignee, 
under an assignment from P. of a half share of a 
patent granted to P. & V., brought an action 
against the O. co. & P. for infringement, & moved 
for an interim injunction. The O. co. & P. there- 
upon moved to rectify the Register of Patents by 
expunging A.’s name, on the ground that the 
signature to the assignment was not L.’s, or if his, 
was obtained by fraud & without consideration :— 
Held: on the evidence pltf. was entitled to an 
injunction.—ANDERSON tv. PATENT OXONITE Co., 
Lrp. (1886), 3 R. P. C. 279. 





SEcT. 6.—RIGHTS OF ASSIGNEES. 

See Partnership Acts, 1907 (c. 29), s. 71, & 1919 
(c. 80), s. 16. 

Right to sue for infringement.]|—-See Part XIV., 
Sect. 2, post. 

Right to extension of terms.|/—See Part XII., 
Sect. 2, post. 
Right to apply for revocation.!—See Part XTTI.. 
st. 


po 


SEcT. 7.—BANKRUPTCY OR INSOLVENCY OF 
PATENTEE. 


1573. Effect of assignment to trustees—Patent 
not avoided.|—-A patent is not avoided by an 
assignment to trustees for the benefit of creditors 
of the patentee, exceeding twelve in number.— 
M‘ALPINE v. MANGNALL (1846), 3 C. B. 496; 15 
lL. J.C. P. 298; 71. T. O.S. 284; 1386 BK. R. 198, 
ix. Ch. 

Annotations :—Mentd. Beard r. Egerton (1849), 8 C. B. 165; 

Anderson v. Fitzgerald (1653), 4 H. lL. Cas. 484; Gregory 

v. Cotterell (1855), 5 H. & B. 571; Cox v. Hickman (1860), 


8 H. L. Cas. 268 
+ Dp. 660, 724, 





727, Nos. 5877, 6292, 6308. 


SECT. 8.—DEATH OF PATENTEE. 
See Patents Acts, 1907 (c. 29), ss. 37, 43, 71, & 
1919 (c. 80), 5. 16. 


PART X. SECT. 6. ’ per bose for which he destined it, that 
t is not, & was not, worth anything 

ut the time of the sale, & that it is of 
ie practic! parr oars v. HAMEL 
‘Bhs ‘ s . . ‘. Q ; 1 0 dds e 


t. Ltight to sue assignor for breach of 
warranty—Of fitness of patent for pur- 
pose bought.}—The purchaser of a 
patent for things which for a number of 
years have been publicly used can 
recover damages from the vendor if 
he shows that the process for which he 
has bought the patent is unfit for the 





| 
! 
| 
| 
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PART X. SECT. 8. 
a. General rule.J—The grant of letters 
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SrcT. 9.—VESTING ORDER. 

1574. Where no assignment made.] — The 
liquidators of a limited co. in process of winding up 
contracted to sell certain letters patent to a pur- 
chaser. The purchase-money was paid, but, by 
inadvertence, the co. was dissolved before the 
letters patent were assigned. A petition was 
presented asking for an order under Trustee Act,: 
1893 (c. 53), vesting the Ictters patent in the 
purchaser for all the estate of the co. therein :— 
Held: the legal estate in the letters patent having 
vested in the Crown, the ct. had no jurisdiction 
to make such an order.—Ite TAYLOR’S AGREEMENT 
Trusts, [1904] 2 Ch. 737; 73 L. J. Ch. 557; 52 
W. R. 602; 48 Sol. Jo. 560; sub nom. Re NIGER 
PATENT ELASTIC ENAMEL Co., 48 Sol. Jo. 476. 


Annotations :-—Distd. Re No. 9 Bomore Road, [1906] 1 Ch. 
359. N.F. Re Dutton’s Patents (1923), 67 Sol. Jo. 403. 
Refd. Hastings Corpn. v. Letton, [1908] 1 K. B. 378. 


1575. .|—Letters patent for two inventions 
relating to ‘‘ Improvements in call bells, audible 
automatic heat indicators, & burglar alarms & 
lamps & bells’? were granted to H. By an agree- 
ment, dated May 24, 1911, H. had agreed with 
J. & W., in consideration of a sum of money, to 
use his best endeavours to obtain letters patent, &, 
when obtained, to execute a legal assignment of 
the same to them. The consideration money was 
paid, but no assignment was exectited by H., who 
disappeared. J. & W. applied to the ct. for a 
vesting order under Trustee Act, 1893 (c. 53), 
s. 35, & Patents & Designs Act, 1907 (c. 29), s. 72: 
—Held: a patentee’s right was a chose in action 
& entirely distinct from the right of property in a 
chattel. A vesting order was accordingly madc.- 
fie HEATH’S PATENT (1912), 56 Sol. Jo. 538; 29 
Rk. P. C. 389. 

1576. .|—A. co., to which letters patent, 
dealing with an invention for improvements in 
connection with light railways, had been granted, 
was dissolved after agrecing to assign all its assets 
to a new co. The patent was, however, inad- 
vertently not transferred to the new co. The new 
co., therefore, applied to the ct. by petition for a 
vesting order in respect of the patent :—Held: 
as the patent was a chose in action & had not 
ceased to exist, although it had become vested in 
the Crown, & as this was a case where a trustce 
could not be found, the new co. was entitled to a 
vesting order.—e DUTTON’sS PATENTS (1923), 67 
Sol. Jo. 403; 40 R. VP. C. 8&4. 

See, also, TRUsSTs & TRUSTEES. 








SrecT. 10.—STAMPS. 

See, generally, KEVENUE. 

1577. Necessity for stamp—Foreign patent.|— 
A share in a patent granted in New South Wales, 
& a sole licence to use in a district of that colony 
the invention protected by the patent, are ‘ pro- 
perty ”’ within Stamp Act, 1891 (c. 39), s. 59 (1); 
& do not come within the exception of ‘‘ property 
locally situate out of the United Kingdom.” An 
agreement made in England for the sale of such & 
share or licence is, therefore, liable to ad valorem 


stamp duty under Stamp Act, 1891 (c. 39), 8. 59 (1); 


patent for an invention is a grant of u 
right to exclude others from manu- 
facturing or using the particular 
invention within the territory of the 
State under whose laws it is granted, & 
the title to the right must devolve, 
as in the case of land, according to the 
laws of that State.—PoTTER v. BROKEN 
HILL PROPRIRTARY Co., LTD. 

3 C. L. R. 479.— AUS. 


Part X].—LICENCES. 


as though it were an actual conveyance on sale.— 

SMELTING Co. OF AUSTRALIA v. INLAND REVENUF 

Comkgs., [1897] 1 Q. B. 175; 66 L. J. Q. B. 187; 

75 Ll. T. 584; 615. P. 116; 45 W. BR. 2083; 13 

T. L. R. 84, C. A. 

Annotations :—Apld. Danubian Sugar Factorics v. I. R. 
Comrs., [1901] 1 K. B. 245. Consi. I. Jt. Comrs. v. 
Muller’s Margarine, [1901] A. C. 217. Folld. Urban v. 
J. R. Comrs. (1913), 29 T. L. Rt. 476. Apld. Velazquez 
v. I. R. Comrs., [1914] 3 K. B. 458. Retd. New York 

Life Insce. v. Public Trustee, [1924] 2 Ch. 101. 
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1578. .|—Patent rights in foreign 
countries & the colonies are not ‘‘ property locally 
situate out of the United Kingdom ”’ within the 
exception in Stamp Act, 1891 (c. 39), s. 59 (1), & 
therefore a memorandum agreement of sale of such 
rights made in this country is liable to an ad 
valorem conveyancing duty.—URBAN v. INLAND 
REVENUE Comers. (1913), 29 TT. L. RR. 476, C. A. 
Are j Wilacibias Velazquez v. I. 2. Comrs., [1914] 2 








Part Xl.—Licences. 


SECT. 1.—VOLUNTARY LICENCE. 
SUB-SECT. 1.—ExPprREss LICENCE. 

1579. General licence—‘‘ Use & exercise.’’| — 
The words ‘‘ use & exercise’’ in the grant of a 
licence confer, in the absence of anything limiting 
the construction of them, a full licence on the 
licencee.— DUNLOP PNEUMATIC TYRE Co., LTD. v. 
NortTH BRITISH RUBBER Co., Lrp. (1904), 21 
Rr. P. C. 161, C. A. 

1580. Limited Iicence— As to place.] — Defts., 
who were the owners of patents in Belgium & 
ingland for an invention for making glass lamp 
globes, by a deed exccuted in Belgium granted a 
licence to pltfs. to manufacture articles under their 
invention in Belgium, but not elsewhere. The 
deed contained a clause for submitting disputes 
to arbn. Pltfs. under this licence manufactured 
articles in Belgium & sold them in England. 
Defts. issued a circular warning persons engaged 
in the trade that the importation & sale of articles 
made in foreign countrics under their invention, 
except by themselves, would be a violation of 
their patent. Pltfs. brought an action to restrain 
the issue of this circular until the matters in dispute 
had been determined by arbn. :—Held: the grant 
of the licence to use the patent in Belgium did not, 
Imply permission to sell the manufactured article 
in England in violation of defts.’ English patent.— 
SOCIETE ANONYME DES MANUFACTURES DE GLACES 
v. TILGHMAN’S PATENT SAND BLAST Co. (1883), 25 
Ch.D.1; 531.3. Ch. 1; 49 L. T. 451; 48 J. P. 
68; 32 W. R. 71; Griffin’s Patent Cases (1884— 
1886), 209, C. A. 
<innolations :—Refd. Houschold & Rosher v. Fairburn & 


Hall (1884), 51 L. T. 498; National Phonograph Co. 
of Australia v. Menck, [1911] A. C. 336. 





1581. As to manufacture alone.|—G., a 
patentce of inventions relating to ‘“ gigantic 
wheels,”’ entered into an agreement with B., 


giving him, subject to an existing licence, the sole 
right to construct wheels in accordance with the 
patents, subject as therein mentioned: if tne 
patentee or persons claiming under or through 
him were desirous of erecting a wheel, they were 
to furnish B. with the specifications & B. was to 

ave a certain time to say whether he would 
construct the works according to the specifications ; 
if not, then others might be employed to do so: the 
price was to be settled by arbn. in the event of a 
difference. B. entered into negotiations with the 
B. W. G. co. for the construction of a wheel & 
the co. agreed to grant a lease of certain land to a 
projected co., to be nominated by B., which co. 
was to construct a gigantic wheel on such land. 
B. alleged that the wheel he was about to construct 
was not to be constructed in accordance with the 


PART XI. SECT 


patent. G. & his trustee in bkpcy. then brought 
an action against B. & the B. W. G. co., claiming 
an injunction to restrain defts., or either of them, 
from constructing or contracting to construct any 
wheel according to pltf.’s invention, except under 
the agreement or, in the alternative, an injunction 
against infringement :—Held: (1) B. had an 
absolute licence under the agreement to construct, 
but not to use, gigantic wheels; (2) the arbn. 
clause in the agreement did not include contracts 
by B. with third parties to construct wheels for 
them; (3) the declarations in the original order of 
the Ct. of Appeal ought to be varied, & the in- 
junction thereby granted changed to an injunction 
restraining B. from constructing a wheel in 
accordance with the patents, except under the 
agreement.—BASSET v. GRAYDON (1897), 14 
R. P. C. 701, H. La. 

1582. As to use in particular manner.|— 
L. & B. the owncrs of a patent for improvements in 
lamps, granted a licence to H. to manufacture 
lamps according to the patent. Subsequently 
L. & B. began to apply their patented lamp to 
stoves. The licencee claimed that he was entitled 
under the licence to use the lamps in the stoves :— 
Held: on the true construction of the agreement, 
the licence was limited to the manufacture of 
lamps only, & an injunction granted to restrain 
the licencee from manufacturing anything under 
the licence except the lamp.—SocizT& ANONYME 
Pour LA FABRICATION D’ APPAREILS D’ ECLAIRAGE 
v. MIDLAND LIGHTING Co., LTpD., & ALTENDORF & 
Wriacut (1897), 14 Rh. P. C. 419. 

1583. As to time—Coterminous with patent.| 
—In 1903 pltf. granted to defts. a licence by deed 
to use, within a certain district. the inventions 
protected by thrce patents granted to H. in 1897 
& relating to the employment of ferro-concrete 
in the construction of buildings. The deed con- 
tained a covenant by defts. that they would not 
at any time, without the written consent of pltf., 
carry out, or contract to carry out, & ferro-concrete 
or similar work which might be an infringement 
of the patents or be in competition with them. In 
an action to restrain breaches of the covenant, 
defts., who were builders having a large business 
both in, & outside of, the district, alleged that the 
covenant, if valid, would prevent them using at all 
in the United Kingdom in their business the modes 
of building construction which they had used 
before the date of the licence; they contended 
that the covenant was wider than was necessary 
for the protection of the patentee & injurious to 
the public interest, & was in undue restraint of 
trade, & void. They tendered evidence to show 
the scope of the patents, the modes of building 








. 1, SUB-SECT. 1. 


i. Limited licence—-4s to placc.|—-IMPERIAL SUPPLY Co. v. GRAND TRUNK Ry. Co. (1912), 11 E. L. R. 3403 14 


ye R. 88.—CAN, 
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prior to, & subsequent to. the date of the patents, 
the extent & nature of defts.’ business at the date 
of the licence, & the effect which the covenant 
would have upon their business, & what, having 
regard to the nature of the patents, was necessary 
for the protection of the patentee. Defts. also 
contended that pltf. was, as the agent of H., in- 
compctent to sue :—Held: pltf. was competent 
to sue; the restraint under the covenant con- 
tinued only during the existence of the licence, 
which was coterminous with the patents, & did not 
extend beyond what was reasonably necessary for 
the protection of the trade of the covenantee, & 

was valid.—MOoucHEr v. CuBiTr & Co. (1907), 24 

R. P. C. 194. 

1584. Exclusive licence—Nature of.)—An ex- 
clusive licence is a leave to do a thing, & a contract 
not to allow any one else to do the thing; but, 
unless coupled with a grant, it confers, no more 
than any other licence, any interest. or property in 
the thing, & the licencee has no title to sue in his 
own name. 

A patentee of machinery, by deed duly registered 
under the Patents, Designs, & Trade Marks Act, 
1883 (c. 57), s. 28, granted to pltf. the full * 
exclusive licence to use & exercise the patented 
invention within a specified district for a limited 
period, & covenanted during that period not: to sell 
or to grant any licence to exercise or use the 
invention to any other person in the same district ; 
& in case the patent should be infringed, he cove- 
nanted to take all necessary proceedings for 
defending the same, & that in default of his so 
doing it should be lawful for pltf. to take such 
proceedings in his, the patentee’s, name. The 
patentee afterwards sold two of the patented 
machines to firms outside the specified district, & 
these firms sold them to defts., who used them 
within the district ; & it was in dispute whether 
or not defts. had actual notice of the exclusive 
licence at the time of their purchase :—Held: (1) 
actual notice had not been proved against defts. ; 
(2) the exclusive licence, being simply an authority 
to do lawfully that which would otherwise have 
been unlawful, & not being a licence coupled with 
or equivalent to a grant, did not entitle the licencee 
to sue in his own name without joining the patentee. 
—HEaApP v. HARTLEY (1889), 42 Ch. D. 461; 58 
L. J. Ch. 790; 61 L. T. 588; 88 W. R. 186; 5 
T. L. R. 710; 6 R. P. C. 495, C. A. 

Annotations :—As to (1) Refd. Re Apollinaris Co.’s Trade 
Marks * Apollinaris,” ‘* Friedrichshall,” & ‘ Hunyadi 
Janos ” (1890), 63 L. T. 162; Scottish Vacuum Cleaner 
Co. v. Provincial Cinematograph Theatres (1915), 32 
R. P. C. 353. 48 to (2) Refd. London Printing & Pub- 
lishing Alliance v. Cox, [1891] 3 Ch. 291; Smelting Co. 
of Australia v. I, R. Comrs., [1896] 2 Q. B. 179; Fitz- 
gerald v. Firbank, [1897] 2 Ch. 96; Neilson v. Horniman 
(1909), 26 T. L. IR. 188: National Phonograph Co. of 
Australia v. Menck, [1911] A. C. 336; British Assocn. of 


Glass Bottle Manufacturers v. Forster (1917 , 86 L. J. 
Ch, 489; British Actors Film Co. v. Glover, isis) 1K. B. 


1585. Number of licencees immatertal.]— 
The grant of an exclusive licence to use a patent 
does not invalidate the patent itself, although the 
patent may be vested in twelve persons; & it is 
wholly immaterial to its validity, in what number 
of persons such a licence is vested, whether 
exclusive or not. Such a licence would not be 
invalid, if the districts or district covered by the 
licence included the whole extent of the patent. 
-~-PROTHEROE v. MAY (1839), 5 M. & W. 675 ; 
1 Web. Pat. Cas. 414; 9 L. J. Ex. 121: 151 


PART XI. SECT. 1, SUB-SECT. 2. 


b. Licence to use—Whether implica 
from slampiny of article.]—12 Vict. 
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BH. R. 2863; previous proceedings, 2 Coop. temp. 


| Cott. 60. 


c. 24, 8. 16, only requires the date of 
the patent to bo stamped on articles 
sold or offered for sale, & docs not make 


Annotation :-—Reld. Bower v. Hodges (1853), 13 C. B. 765. 

1586. Extent of licence immaterial.]— 
PROTHEROE v. May, No. 1585, ante. 

1587. Irrevocable.|-—- A patentee, in con- 
sideration of a sum of money paid down & of 
royalties thereafter to be paid, by deed granted an 
exclusive licence for the manufacture & sale of the 
patented articles manufactured according to the 
patent. The licencees covenanted to pay the 
royalties & to push the invention, & were autho- 
rised to grant sub-licences. They had express 
power to revoke the licence, but no such power 
was reserved to the patentee. Disputes arose 
in consequence of improvements made by the 
licencees in the patented invention to which the 
patentee objected as deviations from the patent, 
& the royalty was withheld; thereupon the 
patentee by notice in writing purported to revoke 
the licence :—Held: (1) the licence was not 
revocable at the will of the patentee; (2) there 
had been no such breach of the conditions con- 
tained in the deed as would justify a revocation.-— 
GuYoT v. THOMSON, [1894] 3 Ch. 388 ; 64 1. J. Ch. 
32: 71 L. T. 124; 11 R. P. CC. 5415 8 R. 810 
on appeal, 71 L. T. 416, C. A. 











SUB-SECY. 2.—IMPLIED LICENCE. 

1588. Licence to use—Implied from uncon- 
ditional saJe.|—-(1) In a suit to restrain the sale 
of a patented article, it is incumbent on plitf. not 
only to prove the sale, but to prove that the 
article was not made by himself or his agents. 
(2) Where the owner of a patent manufactures & 
sells the patented article in a foreign country as 
well as in England, the sale of the article in one 
country implies a licence to use it in the other. 
But if he has assigned his patent in cither country, 
the article cannot be sold so as to defeat the rights 
of the assignee. The owner of an English patent 
manufactured the patented article in France as 
well as in England. In a suit to restrain the sale 
of the article in England, pltf. proved that it was 
not made at his manufactory in England, but 
could not prove that it was not made at his manu- 
factory in France. The bill was dismissed with 
costs.— BETTS v. WILLMOTT (1871), 6 Ch. App. 
239; 25 L. T. 188; 19 W. R. 369; Goodeve’s 
Patent Cases, 61, C. A. 

Annotations :—Generally, Consd. aph Co. 
of Australia v. Menck, [1911 efd. Soc. 
Anon. dos Manufactures de Glaces v. Tilghman’s Patent 
Sand Blast Co. (1883), 25 Ch. D. 1; Badische Anilin und 
Soda Fabrik v. Isler, [1906] 1 Ch. 605; Scottish Vacuum 


Cleaner Co. v. Provincial Cinematograph Theatres & 
British Vacuum Cleaner Co. (1915), 32 R. P. C. 353 


1589. .]—The course of business of 
pitfs. in an action for infringement was to sell 
only through agents, whose dealings were restricted 
to their respective localities. Defts. employed a 
friend, who resided within the district of pltfs.’ 
London agent, to purchase from that agent 
certain goods. After these were paid for by his 
friend, &, at request of the latter, consigned direct 
to deft. in the Isle of Wight, he first discovered, 
on unpacking, that each box had a notice on it 
containing certain restrictions as to the use of the 
goods. Deft. covered up the notices with his 
own. labels, & resold the goods to his customers. 
His friend, when buying, never saw the boxes or 
the notices :—Held: deft. had not infringed. 


National Phono 
] A. C. 336. 








such stamping per se amount to u 
licence to use the invention.—SMITH 1. 
MUTOHMORE (1861), 10C DP. 391.—CAN. 
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That sale carried the right to use the mantles 
in any way deft. wished, unless he knew of the 
restrictions, which, if he knew at the time of the 
sale, would bind him (WIL18, J.).—INCANDESCENT 
Gas Licut Co., Lrn. v. CANTELO (1895), 11 T. L. R. 
381; 12 R. P. C. 262. 

Annotations :—Apld. Badische Anilin und Soda Fabrik v. 
Isler, [1906] 1 Ch. 605; National Phonograph Co. of 
Australia 1. Menck, [1911] A. ©. 336. Generally, Refd. 
Scottish Vacuum Cleaner Co. v. Provincial Cinemato- 
graph Theatres & British Vacuum Cleaner Co. (1915), 
32 R. P.O. 353. 

1590. ---——- Rebuttal of implication.] 
While a patentee is entitled by virtue of his 
statutory monopoly to impose conditions upon 
the sale of his patented article, the imposition of 
such conditions is not presumed, but, on the con- 
trary, a sale having occurred, the presumption 
is that the full right of ownership was meant to 
be vested in the purchaser. The latter’s right 
in the patented article will, however, be limited 
if there is brought home to him the knowledge of 
the conditions imposed, by the patentee or those 
representing the patentee, upon him at the time 
of sale.—NATIONAL PHONOGRAPH CO. OF AUS- 
TRALIA, LTD. v. MENCK, [1911] A. C. 336; 80 
i a P.C. 105; 104 1. 1. 5; 27 T. L. R. 239, 
<{nnotations :—Consd. Col "alo ‘Oo, : 

(1916), 33 1. v a, Ce 04: eee “auounee. | iiss 

K. 1. 356. Apld. Columbia Gramophone Co. v. Murray 

(1922), 39 R. P. C. 239.) Refd. Scottish Vacuum Cleaner 

Co. v Provincial Cinematograph Theatres & British 

Vacuum Cleaner Co. (1915), 82 R. P. C. 253. 

1591. Licence to sell—Implied from licence to 
manufacture.|——A licence to A. to manufacture a 
patent article is an authority to his vendees to 
vend it without the consent of the patentee. 
rea Llunt (1864), 17 C. B. N.S. 183; 144 
Pi 


Annotation :-—Refd. Badische Anilin und Soda Fabrik 
Isler, [1906] 1 Ch. 605. ; pone 








SUB-SECT. 3.—FORMALITIES, 

1592. Writing not under seal.|—Assumpsit for 
the price of a licence granted by pltf. to deft. to 
usc an invention for a patent furnace. PIltf. 
having obtained the patent, granted defts. a 
licence, which was in writing, but not under seal, 
to use the patent; & defts., having received the 
licence, kept it, & used the invention, but, when 
called upon to pay the price agreed upon, objected 
to pay for it, on the ground that it was void, as 
not being under seal. By the terms of the letters 
patent, all persons were commanded not to 

make, use, or put in practice the said invention, 
or any part of the same, nor in anywise counter- 
f{eit, imitate, or resemble the same, not make, 
or cause to be made, any addition thereunto or 
subtraction from the same, whereby to pretend 

self or themselves to be the inventor or in- 
ventors, deviser or devisers thereof, without the 
licence, consent, or agreement of the said C. the 
patentce, his exors., ctc., in writing, under his or 
their hands & scals, first had & obtained,” upon 
pain of a contempt of the royal command, & of 
elng answerable to pltf. in damages :—Held: 
(1) defts., having obtained the licence they had 
bargained for, & kept it, were bound to pay for 
it; (2) the licence was not void as not being 
under seal.—CHANTER v. DEWHURST (1844), 19 
M. & W. 823; 13 L. J. Ex. 198; 831. 1.0.8, 
104; 152 BE. R. 1432. 
i 1593. Constructive agreement for licence—No 
rks deed.|—This was an action for a declara- 
ion that defts. were licencees under pltf.’s patent, 
Which was for an invention of improvements in 
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flats, & in fasteners for securing the card clothing 
thereon & thereto,:& for an account of royalties. 
Defts. denied that they were licencees & that they 
made flats according to pltf.’s invention. Accord- 
ing to the evidence, negotiations were entered into 
between plitf. & defts. which, in pltf.’s view, re- 
sulted in an arrangement for a licence; defts. 
admittedly make flats for some time under pltf.’s 
patent & paid royalties, but they denied that they 
had ever actually taken a licence & alleged that 
they had paid all royalties due for flats made 
under pltf.’s patent; that if there was a licence 
it was determinable at will, & had been deter- 
mined ; they further alleged that the flats they 
were now making were not made according to 
pltf.’s invéntion, relying on certain prior specifi- 
cations to give a limited construction to pltf.’s 
claim :—-Held: (1) there was an agreement by 
defts. to pay, up to a certain date, royalties at 
a rate mentioned for all flats made under pltf.’s 
patent, which, in effect, constituted a licence ; 
(2) defts.’ flats were a colourable imitation of 
pitf.’s, & a declaration was granted that defts. 
were licencecs, that their flats apart from the 
licence was an infringement & defts. were bound 
to account.— TWEEDALE v. HOWARD & BULLOUGH, 
Lip. (1896), 13 R. P. C. 522. 

1594. Verbal agreement.|—-CrOSSLEY uv. DIXON, 
No. 1609, post. 

1595. .|—C., being the patentee & owner 
of an invention, entered into the employ of I. 
under an arrangement whereby L. purchased C.’s 
stock of the patented goods, & was to be entitled 
to make & sell the patented articles. C. subse- 
quently left L.’s employ, & commenced an action 
for infringement of the patent against l., & a 
second action also against P., who claimed to be 
the assignee of L.’s business. On behalf of L. & 
P., it was contended that ©. had granted an 
irrevocable licence to manufacture & sell the 
patented articles :—Held: so far as the Jicence 
to L. was by parol, it was primd facie revocable, 
& was in fact intended to be revocable, & the 
documentary evidence confirmed this view, & C. 
having revoked the licence, L. & P. must be re- 
strained from infringing the patent..—CopPPIN v. 
aa CopPIN v. PALMER (1898), 15 R. P. C. 

73. 

1596. —-—.]—In 19138 a patent was granted for 
‘‘improvements in winches for operating the rope 
of a duplex derrick.’? Between the times of the 
filing of the provisional & complete specifications, 
the patentee, under a verbal agreement. entered 
the service of a co. engaged in making windlasses 
as technical adviser & engineer draughtsman ; 
& the co. while the patentee was in their employ- 
ment made & sold the patented windlasses. In 
1919 the patentee commenced an action against 
the co. alleging that it was a term of the verbal 
agreement that, during pltf.’s service, the co. 
should have pltf.’s licence to make & sell wind- 
lasses under the patent, at a reasonable royalty, 
&, failing agreement between the parties, at such 
royalty as might be settled by arbn. He con- 
tended that he would have received at least 5 
per cent. on the selling price of the windlasses. 
Defts. denied that they had agreed to accept a 
licence from pltf.:—Held: (1) pltf. had proved 
that the agreement for a licence had been made 3 
he was entitled to a reasonable royalty; (2) as 
the agreement was verbal & defts. refused to refer 
the matter to arbn., the matter could not go to 
arbn.; the matter should be referred to an official 
referee for inquiry & report under Arbitration 
Act, 1889 (c. 49), s. 18, & the costs up to the judg- 
ment should be paid to pltf., & the cost of the 
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inquiry should be reserved.—FLEMING v. DOIG 
(J. S.) (Guimspy), Lrp. (1921), 38 R. P. C. 57. 

1597. Necessity for stamp.]—Semble: a licence, 
under seal, to use a patented article, does not 
require a stamp.—CHANTER v. JOHNSON (1845), 
14M. & W. 408; 14L. J. Ex. 289; 5L. T. O.S. 
331; 153 E. R. 534. 

1598. .|—WILson v. UNION O1L MILIS Co., 
Lrp. (1891), 9 R. P. C. 57. 

1599. -|—SMELTING Co. OF AUSTRALIA 1. 
INLAND REVENUE Comrs., No. 1577, ante. 

1600. Registration of licence— Right against 
prior assignee.|—-NEW Ix1on TyrE & CYCIE Co. v. 
SPILSBURY, No. 1566, ante. 








SUB-SECT. 4.—CONDITIONS. 

1601. Termination of licence—On_ declaration 
of invalidity.|-CHEETHAM v. NUTHALL (1893), 10 
Heo: 

1602. Condition limiting manner of use.]—D. 
co. were the owners of the Welch patent for 
‘““Improvements in rubber tyres & metal rims or 
felloes of wheels for cycles & light vehicles.’’ The 
mode of fastening the tyre on to the rim was by 
means of an endless inextensible wire. In 1893 
& 1899 they licenced the N. co. to make tyres 
under this patent. but to tasten them on by 
overlapping the ends of the wires & passing them 
through holes in the rim, where they were to be 
secured by nuts. The deposited tyres & the 
drawing showed the holes in the shoulder of the 
rim. In 1900 the D. co. brought an action for 
infringement of the patent against the B. & A. 
co., who were selling tyres fastened by means of 
passing the ends through holes in the centre of 
the rim, They had purchased these tyres from 
the N. co. Defts. claimed to be entitled under 
the terms of the licence to sell such tyres, but 
pltfs. alleged that defts.’ tyres were not covered 
by the licence :—Held: the licencees were not 
limited to using the tyres on any particular rim, 
& they were not bound by the words “ mode of 
fastening ”’ or otherwise to put the holes at any 
particular place in the cross-section of the rim.— 
DuNLOP PNEUMATIC TyRE Co., LD. v. BUCKING- 
HAM & ADAMS CYCLE & Moror Co., Lrp. (1901), 
18 R. P. C. 423, C. A. 

1603. Prohibited condition—Requiring purchase 
from grantor—Of article unprotected by patent. |— 
(1) The insertion in a licence to work a patented 
process of a condition requiring the licencee to 
purchase from the patentee an article not pro- 
tected by the patent so far as it is required for use 
in the patented process is null & void under 
Patents & Designs Act, 1907 (c. 29), s. 38 (1) (b). 

(2) The insertion by the patentee in a licence of 
such a condition is by Patents & Designs Act, 
1907 (c. 20), s. 38 (4), available to any person as 
a defence to an action for infringement of the 
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patent.—SARASON v. FrENAY, [1914] 2 Ch. 474; 
83 L. J. Ch. 909; 111 L. T. 919, C. A. 

Patents & Designs Act, 1907 (c. 29), 
s. 38. 


SuB-sEcT. 5.—RuiGtiutrs OF LICENCEES. 
A. Right to Sue. 
See Part XIV., Sect. 2, sub-sect. 1, A., post. 


B. Right to Deny Validity of Patent. 

1604. General rule.|—-N. obtained a patent for 
the application of the principle of smelting iron 
by the use of heated air applied to furnaces. B. 
obtained a licence from him to use this process, 
on the payment of ls. per ton on the iron thus 
smelted. Disputes, & then litigation, arose 
between them, & it was agreed by an instrument 
in writing, dated Nov. 11, 1833, which recited the 
previous circumstances, that both parties should 
withdraw their law processes; that, ‘‘ in con- 
sideration of the present payment of £400 to be 
accepted by N. in full of 1s. per ten on the whole 
iron smelted from the erection of B.’s works up 
to the 1lth day of Nov. current, & in considera- 
tion of the payment of 1s. per ton upon the whole 
iron which shall be smelted from the 11th of Nov. 
current till the expiry of the letters patent, by 
the use of heated air in any of the modes hereto- 
fore applied, or in any other mode falling under 
the said patent,’”’ N. should grant to B. a licence, 
which further on in the agreement was described 
to relate to ‘‘ the application or use of heated air 
in any of the modes heretofore practised at B.’s 
works, or in any other mode falling under the 
description in said patent, or in the specification 
thereof.” N. afterwards instituted a suit to 
compel B. to perform this agreement. JB. insti- 
tuted a cross-suit to suspend N.’s proceedings, 
on the ground that the process of smelting by 
heated air, used at B.’s works, did not fall within 
the patent :—Held: after this agreement, B. 
could not set up such a defence to the claim of N. 
—BAIRD v. NEILSON (1842), 8 Cl. & Fin. 726; 8 
E. R. 285, H. L. 

1605. -|—In an action of covenant, the 
deed was set forth on oyer, reciting a former deed 
between plitf. & deft., whereby pltf. licenced deft. 
to use a patent, of which pltf. appeared by the 
deed, as recited, to have obtained a regular grant. 
Qu.: whether deft. was estopped by the latter 
deed from denying that the patent was valid, as 
recited in the earlier deed, or only from denying 
that a deed alleging that fact was executed. By 
the earlier deed, pltf. licenced deft. to use his 
patent during a term, paying a stated royalty. 
By the deed declared upon, reciting the earlicr 
deed & a subsequent contract of deft. with pltf. 
for purchase of half the patent, subject to the 
former deed but with benefit to deft. of half the 
royalty, pltf., in pursuance of the contract, & in 
consideration of £2,200 to be paid to him by deft., 
assigned the patent to a trustee, subject to the 
previous indenture, & in trust to apply the sums 
accruing from licences to use the patent, & like- 








PART XI. SECT. 1, SUB-SECT. 4. 
1602 i. Cundition limiting manner of 
"8.J]— MACLAUGHLIN v. LAKE ERIE & 
OL nae Co. (1902), 3 
~-L.R. 55 22C.L. 1. 202; -W. YT. 
428.—-CAN. : : ¢ be a 
ce. Option to purchase patent rights.|— 
FIRE EXTINGUISHER Co. »v. NorrTH 
WESTERN (BARCOCK) Fire Iex- 
CaN HER Co. (1873), 20 Gr. 625.— 


d. Licence to manufacture—Right of 


licencee to terminate.}—N OXON vt. NOXON 
(1894), 24 O. It. 401.—CAN. 


e. Restrictive conditions as to sale— 
Sale of articles second hand—Whether 
conditions affected.|—EDISON fo 
A.), LTD. v. STOCKDALE, [1919] N. Z 
L. R. 276.-—_N.Z. 


PART XI. SECT. 1, SUB-SECT. 5.—B. 


1604 i. General rule.|—BEAM v. MER- 
NER (1887), 14 O. R. 412.—CAN. 


1604 ii. ———.]—Re Act XV. or 1859, 
ma a (1888), I. L. R. 15 Cale. 244- 


1604 iii. ——-.]— An agreement ar 
purchase a licence to use a patent wil 
not, in equity, preclude a pony from 
disputing its validity. — BAXTER °-. 
Jur. 27.—IR. 


1604 iv. ——.]—CummiInas v. STEW’ 
ART (No. 2), [1913] 1 I. Rt. 95.—IR. 
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wise to apply the royalties, for or under the 
direction of pltf. & deft. respectively, in specified 
proportions, & to stand possessed, as to one 
moiety of the letters patent, for pitf., as to the 
other, for deft. Pltf. covenanted that, for & not- 
withstanding any thing done, etc., by him, the 
patent was valid, & should be held & enrorced by 
the trustee without lawful let, etc. by pltf., or any 
claiming under him, or by his act or default. 
Deft. covenanted with plitf. to pay him the £2,200 
by instalments. To a declaration in covenant for 
non-payment of such instalments deft. pleaded, 
after oyer of the deed declared upon, that pitf. 
was not the first inventor; by reason whereof 
the patent, before the supposed breach of cove- 
nant, was void. Replication; estoppel :—Held: 
the plea was bad; no eviction was stated; &, 
in fact, the matter pleaded did not go to the whole 
consideration ; since, even if the patent was void, 
the first executed deed would have bound deft., 
by estoppel, to payment of the royalty; &, by 
the later deed, he became entitled to half the 
royalty ; the covenant to pay the £2,200 was an 
independent covenant, & capable of being enforced 
whether pltf.’s covenants were performed or not. 
—CUTLER v. BOWER (1848), 11 Q. B. 973; 17 
L. J. Q. B. 2173; 110. T. O. S. 1733; 12 Jur. 
721; 116 i. R. 736. 

1606. -|—To an action to recover a sum of 
money payable by an agreement for a licence, not 
exclusive, to use a patent, which contained no 
warranty that the patent was good or any cove- 
nant by grantor to protect the patent, the licencee 
cannot plead that the patent was void.—BESSIMER 
v. WRIGHT (1858), 31 L. ‘I’. O. S. 213; 6 W.R. 719. 

1607. -|—The declaration stated, that, by 
deed, reciting that pltf. had obtained a grant of 
letters patent for his invention of certain improve- 
ments in manufacturing & getting up wire rope, 
it was witnessed that pltf. did thereby grant to 
deft. full & exclusive licence & authority to use, 
exercise, & put in practice the said invention, & 
to sell the wire rope so to be made by him, within 
@® given district in England, & deft. covenanted, 
amongst other things, “‘ that he would well & truly 
pay to pltf. £1 per ton for all wire rope manu- 
factured by him by the aid of the machinery of 
pltf. under & by virtue of the patent process,”’ 
at the end of every three months; ‘that he 
would make & deliver to pltf. at the expiration 
of every three months a true statement in writing 
of the number of tons of rope so manufactured 
by him as aforesaid; & also should & would 
permit & suffer pltf. at all reasonable time to 
examine his books & accounts, for the purpose 
of ascertaining the accuracy of the statement 
thereby covenanted to be delivered:” & pltf. 
by the deed also covenanted with deft., that 
during the continuance of the grant thereby made 
he would not, without the consent in writing of 
deft., use, exercise, or put in practice, or vend, or 
grant to any other person or persons licence or 
authority to use, exercise, or vend wire rope 
marufactured as aforesaid within the district 
thercinbefore mentioned, but ‘‘ that within such 
limits deft. should have & be entitled to the 
exclusive right, liberty, & privilege of manu- 
facturing, vending, & disposing of wire rope made 
under & by virtue of said patent process.’’ The 
breaches assigned were, (a) non-payment of the 
stipulated £1 per ton, (b) non-delivery of tri- 
monthly accounts, (c) refusal to permit pltf. to 
examine deft.’s books & accounts. Deft. pleaded, 
fifthly that pltf. did not give, nor did deft. take 
or have, such exclusive licence within such dis- 
trict, as by the deed provided for, eleventhly, that 
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the said invention was worthless & of no public 
utility or advantage, & was not new as to the 
public use thereof in England, & that pltf. was not 
the true & first inventor thereof; that deft. never 
got or took any advantage or benefit under said 
deed in regard to said invention; & that, at the 
time of the making of the deed, pltf. knew the 
matters aforesaid, & deft. did not, & had no 
notice or knowledge thereof :—Held: the fifth 
plea was bad, as traversing the effect of the deed ; 
& the eleventh plea was also bad as a plea of 
failure of consideration, the licence being by deed, 
& not amounting to a plea of fraud.—SMITH v. 
Scorr (1859), 6 C. B. N. S. 771; 28 L. J. C. P. 
325; 5 Jur. N.S. 1356; 141 KE. R. 654. 
Annotation :—Apld. Grover & Baker Sewing Machine Co. 

v. Millard (1862), 8 Jur. N.S. 713. 

1608. .|—If a patentee, in consideration of 
a royalty, grants to another a licence to use the 
patent invention, & the latter uses it, he cannot 
plead, as a defence to an action for the royalty, 
that the invention was not new, or that the patentee 
was not the first inventor.—Noron v. BROOKS 
(1861), 7 H. & N. 499; 8 Jur. N. S. 155; 10 
W.R. 111; 158 EB. R. 569. 


Annotation :—Apld. Grover & Baker Sewing Machine Co. 
v. Millard (1862), 8 Jur. N.S. 713. 


1609. .|—The licencee under a patentee 
is estopped from disputing the validity of the 
patent during the continuance of the licence. 

Applts. were the owners of patents for 
manufacture of carpets. Kesp. applied for a 
licence to use the patents, & it was agreed that 
certain machines, embodying the inventions of 
applts., should be prepared under their superin- 
tendence, resp. paying for the machines, & also 
paying certain agreed royalties upon the carpets 
manufactured therewith. This agreement was 
acted upon, & whilst being acted upon resp. 
obtained, from a different quarter, other machines, 
which also embodied applts.’ inventions, & used 
these machines as well as those supplied by applts. 
Applts. filed a bill in Chancery for an account of 
royalties in respect of the user of both sets of 
machines, whereupon resp., by way of defence 
to applts.’ claims in respect of the machines not 
obtained from them, disputed the validity of 
applts.’ patents :—Held: (1) the agreement con- 
stituted resp. a licencee of applts., &, so long as 
he thought {it to claim the benefit of the agreement 
in respect of the machines supplied by applts., he 
was estopped from denying the validity of the 
patents, & must pay royalties in respect of the user 
of both sets of machines; (2) no term being 
stipulated for the continuance of the agreement, 
resp. might, if he chose, decline to pay royalties 
thereunder altogether, leaving applts. to their 
remedy for infringement in respect of the use of 
any of the machines.—CROsSLEY v. DIXON (1863), 
10 H. 1. Cas. 293; 1 New Rep. 540; 32 L. J. 
Ch. 617; 8 L. T. 260; 9 Jur. N.S. 607; 11 W. R. 
716; 11 E. R. 1039, L. C. 

Annotations :—As to (1) Distd. Wren v. Weild (1869), 10 
Bk. & S. 51; Axmann v, Lund (1874), L. R. 18 Eq. 330. 
Refd. Bovill ». Hadley (1864), 17 C. B. N. S. 435; British 
Motor Syndicate v. Taylor, [1900] 1 Ch. 577. As to (2) 


Folld. Redges v. Mulliner (1892), 10 R. P. C. 21. General Ye 
Cree Whitehead & Poole v. Farmer (1918), 35 R. P. C, 


1610. -|—(1) One who makes a patent 
article under a licence from the inventor, cannot, 
in an action against him for royalties, set up any 
objection to the novelty or utility of the invention 
or the validity of the specification. 

(2) If the claim in the specification is susceptible 
of two constructions, one of which would make 
the specification bad & the other and more natural 
one would make it good, it is competent to him 
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Sect. 1.—Voluntary licence: Sub-sect. 5, B.; sub.- 
sects. 6 & 7.] 


to insist that the latter is the true construction.— 
TROTMAN v. Woop (1864), ‘16 C. B. N. S. 479; 
143 E. R. 1214; subsequent proceedings, sub nom. 
Re TROTMAN’sS PATENT (1866), 3 Moo. P. C. C. N.S. 
488, P. C. 

ection i—.48 to (2) Refd. Adie v. Clark (1876), 3 Ch. D. 


1611. -.I—(1) Pltf., as assignee of a patent 
for ‘‘ Improvements in breechloading small arms,’’ 
had by deed granted deft. a licence to use part of 
the invention comprised in such patent; & deft. 
by the same deed covenanted to pay certain 
royalties on all sporting guns and double rifles 
made under the licence & by means of the inven- 
tion. Pltf. brought an action against deft. on the 
ground that certain guns manufactured by deft. 
which deft. denied were within the terms of the 
deed, were, in fact, made according to the patented 
invention, & came within the terms of the deed :— 
Held: deft. had not used pitf.’s invention in 
manufacturing the guns complained of. 

(2) He has taken a licence under that patent, & 
for the purpose of this case pltf.’s patent must 
be considered as a good patent, & deft. cannot 
deny its goodness (BRETT, M.R.).—CouCcHMAN vt. 
GREENER (1884), 1 R. P. C. 197;  Griffin’s 
Patent Cases (1884-1886), 58, H. L. 


Annotation :——As to (1 istd. C _s 
6R PC. 190 (1) Distd. Crosthwaite v. Steel (1889), 


1612. ——-.J|—UsEFUL PATENTS Co., Lrp. v. 
RYLANDS (1885), 2 R. P. C. 255; Griffin’s 
Patent Cases (1884-1886), 234. 

AL ae :-—Apld. Ashworth v. Law (189¢), 7 R. P. C. 


(1890), 7 

——.]— See, also, Estoprprt, Vol. XXI., 
pp. 257, 284, Nos. 810, 811, 994. 

1614. In absence of fraud.]—Action for a sum 
agreed to be paid to pltf. for each ton of an article 
manufactured & sold by defts. by the permission 
of pitf. to them given at their request, pitf. having 
letters patent for the sole manufacture & sale of 
that article. Plea, that the letters patent were 
void, & defts. had a right to make & sell the article 
without pltf.’s permission. On demurrer :—Held : 
a bad plea; for, the invention having actually 
been used by the permission of pltf., & there being 
no allegation of fraud, or of anything equivalent 
to eviction, defts. were not at liberty to set up as a 
defence that the patent was void.—LAWES v. 
ne Oa EL ene B. 9380; 26L. J. Q. B. 25; 

° ° ° e 5 ur. N. ° $e es e 3 5 
119 E. RB. 1110. einen otveray 
Annotations :—Apld. Smith v. Scott (1859), 6 C. B. N. S. 


6 
771. Refd. Hall v. Conder (1857), 5 W. R. 742: Oxl 
t. Holden (1860), 8 GC. BLN. S. 666. Mentd. Ronlaca . 


Divall, [1923] 2 K. B. 500. 
1615. =| <= Pitt., a patentee, granted to 
defts. a licence of his patent for an improved 
method of securing elastic tyres on wheel rims. At 
the date of the licence pltf. had obtained provisional 
protection only. The licence was for a term of one 
year from Dec. 1, 1886, & further from year to year 
during the continuance of the letters patent to be 
xranted, if granted, for the invention or any pro- 
longation or extension thereof. Defts. paid the 
royalties for the first year, but refused to pay any 
further royalties on the ground that pitf. had 
agreed in the licence to complete the letters patent 
for the whole invention described in the pro- 
yelonal Specification, & this he had failed to do. 
; efts. alleged that pltf. was compelled before the 
Comptroller to amend his specification, & to admit 
that he knew of the claims of certain prior patentces 





1613. ——.1.—AsHworTtH +. Law 


R. P. C. 231. 
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to be the true & first inventors, of the use of tyres 
with a helical spring core, & of the introduction 
into an india-rubber tyre of a core of corrugated 
spring wire. & to abandon his claim thereto. The 
claim so abandoned formed, on the contention 
of defts., the whole substance of pltf.’s invention 
as described in the provisional specification, & 
defts. alleged that it was the use of the invention 
so disclaimed that they desired & intended to 
obtain in taking the licence :—Held: (1) the licence 
ought not to be declared void, consideration having 
passed, & there being no misrepresentation in the 
deed by which the licence was granted ; (2) defts.’ 
attempt to show that there was a warranty for the 
whole invention which might by any chance be 
comprised in the provisional specification could 
not prevail, there being no warranty, but merely 
a covenant to complete the Ictters patent ; (3) ac- 
cording to the deed itself, the bargain was that the 
royalty should be paid, & pltf. was therefore 
entitled to have an account of what was due for 
royalties.—OTTo v. SINGER (1889), 62 L. T. 220 ; 
6T.L. R.52; 7R.P.C. 7%. 

1616. Where validity guaranteed.]—PIltf. having 
agreed to procure the grant to deft. of a licence 
under a patent, & having agreed to guarantce the 
validity of the patent, & the contract being still 
executory, it was held that deft. was not estopped 
from alleging that the patent was invalid.— 
HENDERSON tv’. SHIELS (1906), 24 R. P. C. 108. 

1617. Validity condition precedent.|—WILSON vw. 
UNION O1L MILLS Co., Lrp., No. 1598, ante. 

1618. Patent unused by licencee.|—The declara- 
tion stated, that by a memorandum of agreement 
between pltf. of the one part, & defts. of the other, 
after reciting that by a certain other agreement 
between pltf. & defts., pltf. did not agree with 
defts. for the sale of W.’s patent furnace, & that 
pltf. & C. had obtained a patent for an improve- 
ment in generating the steam, & pltf. & one J. a 
patent for a metallic wheel & revolving axle, & 
that pltf. was solely interested in a patent for a 
new mode of abstracting heat from steam vapour ; 
& that pltf. & one G. had obtained a patent for an 
improved furnace; it was agreed between the 
parties, that it should be lawful for defts. exclu- 
sively to use, manufacture sell & dispose of any or 
all of aforesaid patent inventions, upon this, among 
other considerations, that defts. should pay to 
pitf. £400 a year during the existence of said agree- 
ment. Breach, non-payment. Pleas, as to the 
patent for the supposed improvement in furnaces, 
that it was not a new invention, & that the sup- 
posed improvement in furnaces was not invented 
or found out by plitf. :—Held: as it did not appear 
by the declaration that defts. ever enjoyed any part 
of the patents, which was the consideration for their 
agreeing to pay £400 a year, or that sum could 
in any way be apportioned among the different 
patents, the plea impeaching the consideration 
was good, to avoid the whole contract.—CHANTER 
v. LEESE (1838), 4M. & W. 295; 1 Horn & H. 224; 
8 L. J. Ex. 58; 150 E. R. 1440; affd. (1839), 
5M. & W. 698, Ex. Ch. 


Annotations :—Distd. Hall v. Conder (1857), 2 C. B._N. 8. 
22; Besseman v. Wright (1858), 6 W. R. 719. Consd. 
Smith v. Scott (1859), 6 C. B. N.S. 771; Cummings *. 
Stewart (1912), 30 Rh. P. C. 1. Mentd. Ellen ». Topp 
(1851), oo L. J. Ex. 241; White v. Beeton (1861), 7 





1619. Equitable assignee of exclusive licence.]— 
A bill was filed by a patentee, against parties who 
had agreed to purchase from the sole licencee a 
his interest in the patent, & who were then carrying 
it on; & an injunction was moved for to prevent 
them from violating the covenants of the deed of 
licence. ‘They denied the utility of the patent, & 
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stated that they did not intend to use it. The 
motion stood over, with liberty for pltf. to bring 
an action at law :—Held: he was not entitled to 
any admissions from the defts. as to the validity 
of the patent, or as to their being licencees. 
—PIDDING v. FRANKS (1849), 1 H. & Tw. 220; 
1 Mac. & G. 56; 18 L. J. Ch. 295; 13 Jur. 593; 
47 EB. 1. 1392, LC. 
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SuUB-SECT. 6.—ASSIGNMENT OF LICENCE. 

1620. General rule.J|—A licence is not really 
assignable. The assignment acts only as an es- 
toppel between the partics (Jervis, C.J.)— 
BowkER v. HODGES (1853), 13 C. B. 765; 10. L. R. 
eis 22 L. J.C. P.1945 17 Jur. 1057; 138 BH. R. 
1402. 
Annotation :—Apld. Lawson v. Macpherson (1897), 14 

hk. P. C. 696. 


1621. Acceptance of royalties by patentee—From 
assignees——After assignment.|—The owncr of a 
patent granted a licence to a licencee who traded 
as D.M.&Co. The licencee subsequently assigned 
the benefit of the licence to a limited co., known as 
D. M. & Co., Ltd. The co. paid royalties accrued 
due subsequently to the assignment by its own 
cheque :—JIeld: the patentee was estopped by 
the acceptance of the royalties from the limited 
co. from disputing the validity of the assignment. 
rake v. MACPHERSON & Co. (1897), 14 R. P. C. 

1622. Assignment to limited company—cCon- 
stituted by original licencees.|—Pltf., owner of a 
patent for improvements in the bearings of 
bicycles, in 1885 granted to a firm of bicycle 
manufacturers a licence to use the invention 
within the United Kingdom, the Channel Islands 
& the Isle of Man, for the purpose of applying the 
invention to the wheels of bicycles, etc., manu- 
factured for sale or use or otherwise by the licencees, 
or by persons employed by them, but not in any 
other manner, with a proviso that the licence 
should not be construed to permit the licencees 
to make or sell the patent bearings to be applied 
to the wheels of bicycles, etc., manufactured by 
any person or co. other than the licencees, or by 
persons employed by them; W that the licence 
should not authorise the use of the invention by 
the licencees individually or separately, but only 
by the licencees jointly or such two or one of them 
as should continue to carry on the business hitherto 
carried on by the three licencees at Beeston, or the 
person or persons or co. from time to time carrying 
on such business. 

In 1887 defts. were registered as a limited co. 
Lo acquire & carry on the business of the licencces 
& various other businesses at other places. Defts. 
claimed under the licence the right to manufacture 
the patent bearings at all the places where they 
carried on businesses, & also to apply the patent 
bearings to bicycles, etc., manufactured by them, 
at Beeston or elsewhere. Pltf. contended that the 
licence only authorised defts to manufacture the 
patent bearings at Beeston in connection with the 
business of the original licencees; & secondly, 
only to apply the patent bearings to bicycles, etc., 
Manufactured by them at Beeston in connection 
with the business; & pltf. brought an action & 
moved for an injunction to restrain defts. from 
using the patent otherwise than according to 
pltf.’s construction of the licence :—Held: defts. 
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as carrying on the original business of the licencees 
at Beeston, were entitled to start other businesses 
elsewhere, & to apply the patent bearings to any 
bicycles, etc., manufactured by them in such other 
businesses, & the action should be dismissed with 
costs.—BoWN v. HUMBER & Co., Lrp. (1888), 
6R. P.C. 9. 

1623, Liability to patentees.|—By an 
agreement of Mar. 3, 1897, made between piltf. 
co. & P., pitf. co. agreed to grant to P. an exclusive 
licence to use a patent in consideration of an 
annual payment to be made to pitf. co. by a co. 
in the course of formation by P. & on Mar. 4 the 
licence was granted to P. & was expressed to be in 
consideration of the agreement, & the payment 
therein agreed upon. By an agreement of Mar. 
5, P. agreed to sell to a trustee for the intended 
co., Which subsequently became deft. co., the 
agreement of Mar. 3 & the licence, & by an agrec- 
ment of Apr. 8 under the seal of deft. co. the agree- 
ment of Mar. 5 was adopted by that co. Deft. 
co. acted in the belicf that it was bound to pltf. co. 
to perform the obligations of the agreement of 
Mar. 3. In an accion by plitf. co. against deft. co. 
to restrain an alleged breach of that agreement :— 
Held: (1) the ct. ought not to infer a contract 
between pltf. co. & deft. co., & there was no privity 
of contract between them; (2) the obligations 
imposed by the agreement of Mar. 3 were not a 
burden attaching to the licence itself in the hands 
of any persons taking with notice.—BAGoT 
PNEUMATIC TYRE Co. v. CLIPPER PNEUMATIC 
TYRE Co., [1902] 1 Ch. 146; 71 L. J. Ch. 158 ; 
85 L. T. 652; 50 W. R. 177; 18 T. L. R. 161; 
46 Sol. Jo. 121; 9 Mans. 56; 19 R. P. C. 69, C. A. 


Annotations :—As to (2) Apld. Barker v. Stickney, [1919] 1 

. B. 121. Refd. Dansk Rekylriffel Syndikat Akt. 

re cey [1908] 2 Ch. 127; Macdonald v. Kyles, [1921] 1 
th. G31. 








SuB-sEcr. 7.—REVOCATION OF LICENCE. 
1624. Licence under seal—Not revocable at will. | 
—The owners of a patent granted a licence for the 
use & manufacture of their invention upon certain 
terms & conditions, no express power of revocation 
being reserved by the deed. Some of the terms & 
conditions were not complied with. DPltfs. there- 
upon gave notice to the licencees by letter dated 
Oct. 7, 1886, that the licence was determined : 
this was not assented to by defts., & pltfs. brought 
an action claiming a declaration that the licence 
had been determined & an injunction & accounts, 
& alleging fraudulent dealing on the part of defts. 
Defts. denied that they had wilfully or in fact 
broken any of the terms & conditions of the deed, 
& alleged in the alternative knowledge of & 
acquiescence in the breaches, if any, on the part 
of pltfs., & also denied that the licence had been 
determined :—Held: (1) the licence was one 
coupled with an interest, &, therefore, not revo- 
cable at will, but that it was liable to forfeiture 
in the event of the terms & conditions contained 
in the deed being broken; (2) there had, in fact, 
been breaches of the terms & conditions of the 
licence, & pltfs. thereupon became entitled to 
treat the licence as forfeited, & to determine it; 
(3) pltfs. had not by their conduct or otherwise 
deprived themselves of their right to treat the 
licence as forfeited & determined; (4) the letter 
of Oct. 7, 1886, sufficiently indicated pltfs.’ in- 
tention to treat the licence as determined, & an 
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Sect. 1.—Voluntary licence: Sub-sects. 7 & 8.] 


instrument under seal was not necessary for this 
purpose.—Wanrp 1. LIVESEY (1887), 5 R. P. C. 
102 


Annotation :—Refd. Guyot v. Thomson (1894), 71 L. T. 
416, 


1625. Right of grantor to revoke—On breach by 
licencee — Sufficiency of notice.) -— v. 
(1843),1 L. T. O. S. 251. 

16 Default in payment of rent.|— 
Plitfs., the assignecs of a patent, granted a licence 
to deft. to use the patent upon the terms of his 
paying an annual rent of £2000, to be made up at 
the end of each year, & reserved to themselves the 
powcr of determining the licence in the event of 
default being made in payment of this rent. 
Deft. failed in paying the rent; but pltfs., not- 
withstanding, for several years allowed deft. to 
use the patent, & received from him a less annual 
sum than that stipulated. At length, however, 
they determined the licence, having, subsequently 
to the expiration of the previous year, reccived 
from deft. payments on the footing of the reduced 
rent :—-Held: by so doing, pltfs. had elected not 
to treat the previous breach as a forfeiture of the 
licence, & consequently they were not entitled to an 
injunction restraining deft. from using the patent. 
—Wakwick v. Hooper (1850), 3 Mac. & G. 60; 
17 L. T. O. S. 228; 42 E.R. 183. 

1627. Mutual obligations.]|—Guyor v. 
THOMSON, No. 1587, ante. 


























1628. -|—WARD v. LIVESEY, No. 1624, 
ante. 
1629. —-—— Parol licence.|—Coprin v. LLOYD, 


COPPIN v. PALMER, No. 1595, ante. 

1630. Right of licencee to revoke—No term fixed 
by licence.]—CrossLey v. Dixon, No. 1609, ante. 

1 .|—The owner of a patent, by 
agreement in writing, granted a licence to manu- 
facture broughams under his patent, & the 
licencee covenanted to pay £5 for each carriage 
manufactured by him under the patent, the 
royalty to be paid on each carriage being built, 
« an account to be given before any carriage was 
completed. The patentee subsequently, on the 
licencee declining to pay royalties, commenced an 
action for an account of royalties, an injunction 
to restrain deft. from using pltf.’s invention 
except on the terms of the agreement, & damages. 
Deft. at first pleaded that the patent was invalid, 
but subsequently amended his defence, admitting 
manufacture of a certain number of carriages, & 
paying royalties into ct. for them, together with 
a sum for interest & damages, but denying that 
interest or damages were due, & stated that he 
had by notice determined the licence. Pitt. 
pleaded that the licence was for the life of the 
patent, & that the licencee could not determinc 
the licence :—Held: pltf. was, if he desired it, 
entitled to an account of royalties due with 
interest, but at his risk as to costs ; (2) deft. was 
entitled to terminate the licence.—RxEpGzEs v. 
MULLINER (1892), 10 R. P. C. 21. 

1632. Right only reserved to licencor.|— 
Iwo similar agreements were, in 1891, entered 
into between pltf. & defts., by each of which pltf. 
agreed to let on hire & defts. agreed to take one 
of pltf.’s patented machines. Defts. thereby 
agreed to pay “ by way of licence rent for the use 
of the “ machinery ”’ a monthly rent “ during the 
continuance of this licence,” & the licence con- 
tained numerous clauses, one of which defined the 
‘“‘ licence term ”’ ag meaning ‘‘ not only the terms 
of the letters patent mentioned in ‘the second 
schedule hereto, but also any extension or pro- 
longation thereof respectively, & the term of any 
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letters patent to which F. C. shall or may become 
entitled for any improvement, alteration, or 
addition to the machinery during the licenced 
term.”’ Defts. in 1894, asked pltf. to take back 
the machines, but he refused, & in 1896, com- 
menced a county ct. action to recover arrears of 
rent. Defts. contended (inter alia) that they were 
not liable to pay the monthly rent atter they had 
discontinued the use of the machines. Judgment 
was given for pltf. Defts. appealed. The Div. 
Ct. held that the licences were determinable at 
any time by the licencees on reasonable notice :— 
Held: on the true construction of the agreement 
& as it was thercby provided that pltf. might 
determine the licence, but there was no provision 
that the licencee might do so, the licence was not 
determinable by the licencees on reasonable 
notice.—CUTLAN v. DAwson (1897), 14 R. P. C. 
249; 13 T. L. RR. 213, GC. A. 

1633. On six months’ notice—Sufficiency of 
notice.|—On Ocv. 9, 1914, a full, sole & exclusive 
licence was granted under a patent during the 
term & any extended term thereof subject to the 
following provision for revocation :—‘ Kach party 
to this agreement shall be at liberty upon giving 
notice in writing before June 30, 1917, to the other 
party to determine these presents upon Dec. 31, 
1917, & these presents shall thereupon cease & 
determine. Either party shall further be entitled 
at any time after June 30, 1917, to determine 
these presents upon giving six months’ notice in 
writing of its intention so to do.’’ ‘The liccncors 
by letter dated Dec. 24, 1919, posted in the 
United States, purported to give notice to deter- 
mine the licence. This letter was received by 
the licencees on Jan. 6, 1920. The _licencees 
brought an action for a declaration (inter alia) 
that this purported notice of determination of 
the licence was wholly void & inoperative & that 
the licence had not been determined thereby or 
at all & remained binding on first defts. Upon 
delivery of the statement of claim & before 
delivery of the defences defts. obtained an order 
under Ord. 34, vr. 2, to the effect that the question 
of law whether the licence was determined by the 
letter &, if so, on what date, should be set down 
to be argued before the ct. & that all other pro- 
ceedings in the action should be stayed until after 
the determination of such question. When the 
case came on for argument the points argued 
were, first, whether the words ‘‘ six months’ in 
the clause of the licence quoted above meant 
lunar months or calendar months, &, secondly, 
whether, on the construction of the letter, it was 
a notice to determine the licence on July 1, 
1920 :—Held: having regard to the context ‘ six 
months ”’ meant six calendar months & the letter 
was a notice to determine the licence on July 1, 
1920, & was not a good notice.—EnrirH ENGINEER- 
ING Co., Lrp. v. SANFoRD RILEY STOKER Co. & 
Babcock & WiLcox, Lip. (1920), 37 Rh. P. C. 
217, C. A. 

Aree on :—Mentd. Schiller v. Potersen, [1924] 1 Ch. 
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1634. Suspension of royalties—During period of 
infringement by third parties—Necessity for notice 
of infringement to patentee.]|—Pltf., being pos- 
sessed of a patent, granted to detts. the exclusive 
licence to work it in a certain district, by a deed 
by which the latter covenanted to pay certain 
royalties, & to give every information the better 
to enable the patentee to support the letters 
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patent; & the patentee covenanted for quiet 
enjoyment of the patent by defts., & that, ‘in 
case any person should work the patented pro- 
cesses, the patentee would at his own costs com- 
mence & carry on all such actions, etc., as should 
be necessary to establish the validity of the 
patent, & to put a stop to the working of the 
patented processes by such person; & that, in 
case the patentee should fail or neglect so to 
establish or maintain the validity of the patent, 
& to put a stop to the working of the patented 
processes by such other person he, the patentee, 
would not call upon defts., nor should defts. be 
liable thenceforth to pay any royalty, until the 
patentee should by authority of law or otherwise 
have restrained such person from working under 
the letters patent ’’:—Held: the condition for 
suspension of payment of the royalties did not 
come into operation until the patentce had notice 
of an infringement, & until the lapse of a reason- 
able time to allow him an opportunity of instituting 
proceedings to restrain it. — HENDERSON v. 
MOSTYN COPPER Co., tp. (1868), L. R. 3 C. P. 


2. 

1635. Right to royalties disputed—Right of 
patentee to injunction restraining use of patent.]— 
The bill stated that pltf. had granted a licence to 
defts. to use a patent on payment of royalties, & 
prayed an account, & that, if defts. should dispute 
the right of pltf. to payment of the royalties, then 
that defts. might in the meantime be restrained 
from using the patent. Defts. demurred. De- 
murrer overruled, on the ground, that, if the 
licence was void, pltf. was entitled to the injunc- 
tion.— HADDAN v. SMITH (1847), 16 Sim. 42; 17 
L. J. Ch. 48; 10 J. T. O. S. 154; 11 Jur. 959; 
60 KE. R. 788. 

1636. ——— Action on covenant—Right of licencee 
to particulars.|—In an action by a patentee against 
his licencee on a covenant to pay tor roving 
machines made with pltf.’s invention, & to make 
none without,—breach, in not paying for roving 
machines made with the invention; & in making 
machines without it; deft. having in answer to 
the interrogatories, admitted the making of many 
hundreds of roving machines, but not with pltf.’s 
invention, & declared that he could not state to 
whom they were sold, nor give any further in- 
formation about them, without disclosing his own 
evidence; & pltf. claiming in respect of all the 
machines deft. had made, under one or other of 
the covenants, & asserting that he had seen some 
of them, which had his invention applied :—Held : 
deft. was entitled to such particulars as should 
describe those portions of the machines to which 
pitf. contended that his invention had been 
applied, so as to enable deft. to understand, as 
far as possible, the nature of the machines as to 
which he was to be charged under either of the 
covenants, & it was no answer to the application 
for such particulars that deft.’s answer to the 
interrogatories was insufficient to enable pltf. to 
furnish the particulars, tor if the answers were 
Insufficient, they should have been objected to. 
JONES v. LEES (1856), 25 L. J. Ex. 2413; subse- 
quent proceedings, 1 i. & N. 189. 

1687. Defences to demand for royalties—In 
validity of patent established in action against third 
party.]—The fact of a patent having been found 
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1688 i. Defences to demand for royaltics 
—Failure of to maintain 
pa -}--CUMMINGS v. STEWART (No. 
2), [1913] 1 I. R. 95.— IR. 


g.—— Plea of want of novelty.J}— 


288.—CAN 


Co., 


GRAY v. BILLINGTON (1871), 21 C. LP. 


h. —— Unreasonable’ demand—Ilow 
determined.) — INTERNATIONAL CONE 
Co., LTD. v. CONSOLIDATED WAFER 
[1926] 2D. L. R. 
Exch. C. It. 143.—-CAN, 
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invalid at law, upon proceedings between the 
patentee & third parties, is no answer to a suit, 
based upon the same patent, for an injunction & 
consequent relicf against a licencee who has 
covenanted to pay royalties, & is selling the 
invention, contrary to his covenant, without 
payment of the royalties——GroveR & BAKER 
SEWING MACHINE Co. v. MILLARD (1862), 8 Jur. 
N.S. 718. 

1638. ———- Failure of patentee to maintain 
patent.|—-Miirs v. CARSON (1892), 10 R. P. C. 95 
9 T. L. R. 80; 37 Sol. Jo. 64, C. A. 

Annoaion :—Mentd. Lines v. Usher (1897), 14 R. P. C. 


1639. Expiry of patent.|—-The owncr of 
several patents granted a licence to use the patents 
during all the residues unexpired of the terms for 
which they wer granted, the licencees covenanting 
to pay a royalty for all steel produced by them 
during the continuance of the licence in the 
production of which any of the inventions were 
used; & it was also provided that the royalties 
should continue until the expiration of all the 
terms of years respectively granted by the patents. 
Subsequently the patentees brought an action for 
royalties, alleging that all the patents had not 
expired, & that defts. were using the inventions 
& refused to pay royalties. Defts. denied infringe- 
ment, & contended that, at any rate, royalties 
were only paid in respect of the patents still in 
force :—Held: the royalties must be paid for the 
use of the inventions so long as any of the patents 
were subsisting, but defts. were not using the 
inventions.—SIEMANS v. TAYLOR (1892), 9 R. P.C. 
393. 


1640. ———.]—-Pltfs. were the owners of 
certain English & foreign patents for apparatus 
used in duplex telegraphy, granted to defts. 
licences to use the apparatus on payment of 
royalties for the whole period during which the 
patents should last. Pltfs. sued for royalties due 
on Sept. 29 & Dec. 25, 1891, which defts. refused 
to pay on the ground that on July 1, 1891, all the 
patents had expired. Plttfs. contended that an 
American patent granted Nov. 16, 1880, for 17 
years to plfit. A. was still subsisting. By American 
law every patent granted for an invention pre- 
viously patented in a foreign country where the 
foreign patent was taken out by the American 
patentee or by some person with his knowledge 
& consent, should be so limited as to expire at 
the same time with the foreign patents. Defts. 
alleged that pltfs.’ American patent was for the 
same invention as was comprised in an LKnglish 
patent, No. 2564, granted Junc 20, 1876, to pltf. 
J. & therefore expired on June 20, 1890. In 
answer to this pltfs. contended (a) that the defence 
that the American patent had expired by reason 
of the expiration of a prior English patent for the 
same invention was an attack on the validity of 
the patent, & could not be raised by defts., being 
licencees ; (b) that by the agreement the obliga- 
tion on defts. was to continue during the whole 
period for which the patents should last, & that 
that meant as long as the patents lasted on the 
face of them; (c) that as the American patent 
was granted to A. & the English patent to J., 
under the American law, the American patent did 
not expire with the English patent; (d) that it 








k. Income taz on royalties—Liubility of 
licencor.}—Re PopE ALLIANCE CORPN., 
Lrp., [1926] 4 D. L. R. 1152.—CAN. 


1. KExtent of  licencee’s liability — 
Royalty on articles sold by order of 
court—At instance of  creditor.)}-~A 
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was not proper nor convenient for the English cts. 
to decide the question of American law, whether 
the American patent had expired, in the absence 
of an American decision :—Held: it was settled 
American law that though an American patent on 
the face of it was not limited so as to expire on 
the expiration of a previous foreign patent for the 
same invention, but contained an express grant 
for seventeen ycars, nevertheless it did so expire 
by operation of law; the American patent was 
not void ab initio, because the grant was not 
limited as it ought to have been, but was a good 
grant expiring at the date of the forcign patent, 
& no American judicial proceedings were required 
to bring about such expiration ; it was permissible 
for defts., though licencees, following the analogy 
of lessor & lessee to show that the licencor’s right 
had expired; & by the agreement royalties were 
payable as long only as the patents lasted as 
patents according to law, & there was no estoppel 
to prevent defts. from showing the true effect of 
the patent according to the Amcrican law; the 
English patent was granted with the knowledge 
& consent of A. & therefore the American law of 
expiration would apply if the patents were in 
fact for the same invention; as by art. 9 of the 
agreement it was provided that the contract was 
to be read as an Iinglish contract, & all questions 
arising thereon were to be decided by an English 
tribunal, to the jurisdiction of which the partics 
submitted, the ct. ought to decide the point 
whether the American patent had expired, though 
it involved questions of American law.—MuIk- 
HEAD v. COMMERCIAL CABLE Co. (1894), 11 
R. P. C. 3173; affd. on appeal, 12 R. P. C. 39. 
1641. Cancellation of patent.|—-Where a 
patentee has, in consideration of royalties, given 
a licence to use the patent, the mere cancellation 
of the patent, after the agreement has been 
partly performed, does not release the licencee 
from his obligation to pay royalties.—AFRICAN 
GoLp RECOVERY Co., LTn. v. SHEBA GOLD MINING 





Co., Lrp. (1897), 2 Com. Cas. 277; 14 R. P. C. 
660. 
1642. Misrepresentation.|—A licencee who 





is counterclaiming for rescission of his licence, on 
the ground of misrepresentation as to what were 
‘** controlling patents,’’ may not put in evidence 
the specification of prior patents to show the 
state of public general knowledge at the date of 
the licence.—JANDUS ARC LAMP & ELECTRIC 
Liegot Co. v. JOHNSON (1900), 17 R. P. GC. 
361. 

1643. Licence from assignee—Duty of licencee to 
account to assignor.|—-E. being owner of one- 
third of an American patent, assigned his interest 
therein to N., the legal owner of the other two- 
thirds, in consideration of receiving one-fifth ot 
the profits to arise from sale of the invention in 
America, for which N. agreed to account to him, 
& he deprived himself of all right to interfere in 
arrangements made for licencing such sales. N. 
was in this transaction the agent of a co. who were 
beneficial owners of the two-thirds of the American 
patent, & of an English patent for the same 
invention, & was the exclusive manufacturer of 
the invention in England, but bound to supply 
his manufacture to the co. only. The co. granted 


person who is under an obligation to 
pay a royalty on all patented articles 
sold by him, is Hable for the royalty m 
on such as may be sold while in his 
possession by authority of justice, at 
the instance of a creditor.—-DoYoN »v. 
CANADIAN FIRE EXTINGUISHING Co. 


(1898), Q. R.148 





MACDONALD, 


. C. 367.—CAN, ~ 


ies Royalty on articles sold 
otherwise than under licence.J—NEIL v. 
MACDONALD _ ¥. 
(1903), 20 R. Pp, Cc. 213.—-SCOT. 


n. Assignment by licencer — Judq- 
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to G. an exclusive licence for the sale of the 
invention in America, supplying him with machines 
at certain prices higher than those at which they 
bought from N., & receiving from G. one-third of 
the net profits arising from the American sales :—- 
Held: (1) G. was not liable to account to E. for 
his profits ; (2) the co. were bound to account to 
E. for profits arising from the sales to G. at 
higher prices than were paid to N.; (3) N. was 
not bound to account to E. for the profits arising 
from the manufacture of the invention.— EDWARDS 
v. NORMANDY (1864), 3 New Rep. 562; 12 W. R. 
548. 

1644, Assignment of share of royalties— Right 
of assignee to account.|—When an assignment is 
made of a share of profits, arising, ¢.g., from the 
working of a patent by licencees, the assignee is 
entitled to an account from the licencee, but the 
account must be taken once for all in the presence 
of all the parties interested. The licencee is not 
bound to account to the assignor & to each assignce 
of a share separately. The assignee who asks for 
an account must place himself in the position of 
the assignor by offering to pay to the accounting 
party anything which may be due to him by the 
assignor. An account of profits will not be 
directed if it is clear that no profits have been 
made.—BERGMANN v. MACMILLAN (1881), 17 
Ch. D. 423; 44 lL. T. 794; 29 W. R. 890. 


Aanoianon :-—Mentd. Public Trustee +. Elder, [1926] Ch. 
76. 


1645. Recovery of royalties paid by licencee— 
Patent allowed to lapse by patentee.|—%3y an 
agreement, A. & B., patentees, granted an ex- 
clusive licence to C. & D. for three years & thence- 
forward until determined, & A. & B. covenanted 
during the continuance of the agreement to 
protect & defend the patent from all infringe- 
ments, & in default of their so doing the royalty 
should cease to be payable. The patent lapsed at 
the end of three years, but C. & D. paid royalties 
for another year, when they terminated the agree- 
ment by notice. They then discovered the lapse 
of the patent, & brought this action to recover the 
royalties paid after the lapse. It appeared that 
B. had assigned all his interest to A. & that A. 
had agreed, as between himself & B., to keep up 
the patents & pay the renewal fees :—Held: the 
case depended on the construction of the agree- 
ment; by clause 6, defts. were obliged to defend 
the patent against infringers, & therefore to keep 
the patent in such a position that they were able 
to do so; defts. had therefore broken their 
contract, & the clause provided that in that case 
the royalties should cease to be payable; pltfs. 
were therefore entitled to recover them back.— 
LINES v. USHER (1897), 14 R. P. C. 206, C. A.; 
previous proceedings, 13 R. P. C. 685. 

1646. Royalties payable to servant—-Termination 
of employment by servant.|/—In an action for 
royalties in respect of certain patents, relating 
particularly to the electric lighting of railway 
trains, pltf. contended that his rights were 
governed by the last of three agreements made by 
him with his employers, defts.; that a notice 
given by him had only the effect of determining 
his managership; & that, under that agreement, 
he was entitled, in respect of combination claims, 
to royalty on the price of the whole combination. 
Alternatively, he claimed a declaration as to the 





against licencee for royalties 
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to account./—HOFFMAN v. MCOCLOY 
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manner in which royalty should be calculated. 
He also claimed a declaration that defts. were not 
entitled to grant licences under the patents with- 
out his consent. Defts. contended that the notice 
had determined the third agreement, & that pltf.’s 
rights were governed by the first of the agree- 
ments. They alleged that the devices protected 
by the later patents were combinations consisting 
of the systems covered by the earlier patents with 
small modifications, é& contended that pltf. was 
only entitled to royalty on the parts that were 
new. Evidence was given on that issue. Defts. 
made a counterclaim for a declaration that they 
were entitled to an assignment of the patents :— 
Held: (1) pltf.’s notice had mercly determined 
his managership, the third agreement was still 
subsisting, & plitf. was entitled to royalty on the 
footing of that agreement; (2) defts. were only 
entitled to grant licences upon such terms as they 
& pitf. thought fit; (3) detts. were entitled to 
have an assignment of the patents.—GILL v. 
STONE & Co., Lip. (1911), 28 R. P. ©. 329. 

1647. Verbal agreement.| —- FLEMING v. 
Dora (J. S.) (GRIMSBY), Lrp., No. 1596, ante. 

1648. Implied covenant to pay-——Statute of 
Limitations.|—In 1898 letters patent were granted 
to G. for an invention relating to machines for 
folding & filling with cigarettes cardboard slides 
& enclosing them within outer cases or shells. In 
1901, G. applicd for two patents, one in respect of 
an invention relating to machines for making the 
outer cases or shells above referred to, & the other 
in respect of an invention relating to a hopper to 
be used for the purpose ot filling the slides above 
referred to with cigarettes. On Aug. 13, 1902, 
G. entered into two agreements with S. In the 
first of them it was recited that G. had invented 
a combined shell & slide making & cigarctte 
packing with tinfoil covering appliance, & that 
the patent of 1898 had been granted on part of 
such machine & that the two British applications 
had been made by him on further parts of such 
machine & that an United States application had 
been made by him for such combined machine, & 
G. agreed to sell to S. for £4,000 a tenth share in 
the said invention & of all patents, British, 
foreign & colonial relating thereto as well granted 
as to be granted & in all improvements & additions 
thereto & of & in all profits arising therefrom ; 
provision was made for the maintenance of the 
patents, the funds to be found by the parties in 
proportion to their shares with provisions, on the 
refusal of either party, giving the other the right 
to maintain with a charge on the othcr party’s 
share of his proportion with interest. G. was to 
employ a reasonable amount of his time in manu- 
facturing & selling machines & was not to invent, 
dispose of, or construct any other machine ‘“ of a 
like nature.”’ By the second agreement S. agreed 
to grant to G., so far as S.’s interest in the patents, 
a licence for the residue of the term of the patents, 
subject to royalties on machines sold. By a decd 
of Apr. 28, 1904, G. assigned to S. one-tenth part: 
of the said inventions & British patents & of all 
improvements or additions to said inventions & of 
or in all rights, etc., in respect of the British 
patents or any of them, & S. confirmed to G. the 
licence granted or agreed to be granted subject to 
the royalty. A patent of 1902 was granted to G. 
m respect of an invention relating to the wrap- 
ping of cigarettes in tinfoil. This was not a 
success & G. obtained a patent in 1904 for an 
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improved apparatus, but this was not designed to 
form part of the combined machine, but was a 
separate machine. In 1905, G. rendered to S. an 
account of machines, three in number, admitted 
to come within the agreement, but, by mistake, 
omitted one machine. None of the combined 
machines were afterwards sold, but G. continued 
to manufacture & sell the machines covered by 
the patent of 1904, but paid no royaltics to S. on 
them. In 1906 & 1907, S. pressed for an account. 
In 1910, G. applied for a patent for an invention 
consisting of a machine designed to make a 
double or single packet without any slide or shell 
& without any tinfoil wrapping, & to fill such 
packet with cigarettes. In 1917, after other 
applications for an account, S. commenced an 
action against G. claiming a declaration that 
(inter alia) the patents of 1904 & 1910 were for 
improvements within the meaning of the agree- 
ments & deed, damages for breach of the agree- 
ments & in particular by reason of G. inventing, 
constructing. or disposing of other machines ‘“ of 
a like nature” within the first agreement, & by 
reason of deft. having allowed some of the patents 
to lapse & for an account & payment. Deft. 
denied that the patents of 1904 & 1910 were 
improvements & he set up the Stat. Limitations 
& paid money into ct. with a denial of liability. 
In the course of the trial, however, the invention 
of 1901 was admitted to be within the agreements 
as an improvement on that of 1902. Plitf. in 
reply, alleged fraud :—Held: the charge of fraud 
was wholly unfounded; the invention covered 
by the patent of 1910 was not an improvement 
or addition to the invention of a combined shell 
& slide making & cigarette packing machine with 
a tinfoil covering appliance, or to the invention 
of any one or more of the parts of such machine ; 
machines made under it were not machines of ‘‘ a 
like nature ’’ within the first agreement; even if 
they were, pltf. had suffered no damage by the 
alleged breach, & at the utmost would be entitled 
merely to nominal damages; although the deed 
imposed an obligation on deft. to contribute his 
proportion of the renewal fees in respect of the 
British patents, pltf. had, in any case, suffered no 
damage by the lapse of them, & at the utmost was 
only entitled to merely nominal damages, which 
were assessed at £2; as regards the foreign & 
colonial patents there was an express obligation 
under the first agreement on deft. to provide his 
proportion of funds to maintain them, but as 
regards any that lapsed before Sept. 1911, Stat. 
Limitations was a defence, & as regards any that 
may have lapsed afterwards, pltf. had suffered no 
damage, & the nominal damages were covered by 
the £2; as regards the royalties, which deft. 
ought to have paid, there was a net balance of 
£320, & pltf. was a specialty creditor, by reason 
of the confirmation in the deed of 1904 of the 
licence, as deft. must be held to have impliedly 
covenanted to pay the royalties reserved by the 
licence of 1902.—SADGROVE v. GODFREY (1/919), 
37 R. P. C. 7 

1649. Non-payment of royalties—Operating as 
termination of Ncence—Rights of sub-licencees.|— 
By a series of licences & assignments of licences 
to use certain patents a co. became licencors in 
respect of a licence hereinafter called the head 
licence. That licence having been determined 
by reason of non-payment of royalties, the 
licencors brought actions against two sub-licencees 


pious of each job‘ fixed by the patentec.—GILKISON v., 
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for (inter alia) an order to restrain defts. from 
holding themselves out as licencees or sub- 
licencees. On the hearing of motions, which 
were treated as the trial of the actions, defts. 
contended that pltfs. had no right to maintain 
the actions, that their proper course would have 
been to bring infringement actions, that it had 
not been shown that defts. knew the terms of the 
head licence, & that defts. had expended large 
sums of money in working the patents, & were 
entitled to equitable relief against forfciture. 
Plitfs. contended that there was no privity between 
the licencors & the sub-licencees, & that pltfs. 
had not any knowledge of the expenditure of 
defts. :—Held: the relations of the parties were 
to be determined by the contract into which the 
parties had entered; defts. had probably known 
what was the licence under which the head licencees 
were purporting to grant the sub-licences; the 
terms of the deeds by which the head licence had 
been granted showed that none of the parties had 
contemplated that, if an intermediate licence 
was dropped out, the antecedent licencor was 
subjected to the obligations created in favour 
of the sub-licencee; & in the events that had 
happened, the sub-licences had ceased to operate 
simultaneously with the putting an end to the 
head licence.—BALDWIN (A.) & Co., LTp. v. 
GREENWOOD & BaATLEY, LTD., BALDWIN (A.) & 
Co., Lrp. v. MAGNETIC CAR Co., LTp. (1925), 42 
R. P. C. 454. 

1650. Income tax on royalties—Cesser of royalties 
before year of assessment.|—Finance Act, 1907 
(c. 18), 8. 25 (1) does not apply where by arrange- 
ment between the person owning & the person 
using the patent all royalties & other sums in 
respect of the user thereof have ceased to be 
payable before the year of assessment.— LANSTON 
MONOTYPE CORPN., LTD. v. ANDERSON, [1911] 2 
K. B. 1019; 80 L. J. K. B. 13851; 105 L. T. 398 ; 
5 Tax Cas. 675, C. A. 


Sect. 2.—COMPULSORY LICENCE. 
SUB-SECT. 1.—IN GENERAL. 


See, now, Patents & Designs Act, 1919 (c. 80), 
ss. 1,2; Patent Rules, 1920, rr. 69-75. 

1651. ‘‘ Reasonable requirements of public ’’— 
Meaning of.|—-In 1886 letters patent were granted 
to B., B., & S. for ‘‘ improvements in arrange- 
ments & mechanism to facilitate the rapid appli- 
cation of type representing late news or matter 
to & the printing of the same by newspaper 
printing machines,” & in 1888 letters patent were 
granted to the same persons for improvements 
relating to the same class of machinery & having 
a like object. The first patent became vested 
in a firm of T., G., & Co., who also became equitably 
entitled to the 1888 patent. In Nov. 1897, H. & 
co. presented a petition to the Board of Trade for 
an Order for the grant of a compulsory licence 
under the patents, & the petition was heard before 
a referee appointed by the Board of Trade. One 
of the patentees had been served but did not 
appear. It appeared from the evidence that T., 
G., & co. had granted licences to newspapers 
in various towns, but for Manchester & district 
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they had granted an exclusive licence to use the 
inventions to an evening paper with which they 
had certain commercial relations. Petitioners 
were the owners of another evening newspaper in 
Manchester, & alleged that, by reason of the default 
of the patentees to grant licences on reasonable 
terms, the reasonable requirements of the public 
with respect to the inventions could not be sup- 
plied. ‘T., G., & co. had refused to grant a licence 
to petitioners owing to the contract with their 
exclusive licencee. It was contended for peti- 
tioners that, whether the public formed of the 
persons who wished to use the invention, or the 
public constituted by the readers of petitioners’ 
newspaper, were regarded, the reasonable require- 
ments of the public could not be supplied. For 
resps., it was contended that, as regards the first 
class, the evidence only showed an individual 
complaint on the part of petitioners, & that, as 
regards the second class, the benefit of the inven- 
tion was open to the members of it, since they 
could obtain the benefit by purchasing the news- 
paper licenced by resps. The highest royalty 
charged by resps. had been £15 per machine. 
The referee having reported to the Board of 
Trade, an Order was made for the grant by the 
patentees, which expression included the members 
of the firm of T., G., & co., to petitioners of a 
licence to use the inventions claimed in the patents 
at a royalty of £20 per machine.—Re LULTON & 
BLEAKLEY’S PETITION (1898), 15 R. P. C. 749. 


1652. Default in supplying—To individual.] 
—(1) The object of Patents & Designs Act, 1907 
(c. 29), s. 24, relating to the grant of a compulsory 
licence is to meet failure on the part of the 
patentee to satisfy the reasonable requirements 
of the public as distinct from those of particular 
individuals. 

(2) Mere default in supplying the patented 
article or granting a licence to an individual does 
not necessarily amount to default in supplying 
the patented article or granting licences within 
Patents & Designs Act, 1907 (c. 29), s. 24 (5) (a). 

(3) The expression ‘‘ trade or industry’ in 
Patents & Designs Act, 1907 (c. 29), s. 24 (5) (a), 
is to be read in a wide sense, as one speaks of the 
cotton or woollen trade or industry, so that it is 
not enough to establish that a particular trader 
is unfairly prejudiced ; it must be further proved 
that the trade or industry as a whole is thus 
affected. 

(4) The ‘ establishment of any new trade or 
industry ’’ referred to in Patents & Designs 
Act, 1907 (c. 29), s. 24 (5) (a), is a different thing 
from the entry of a particular person into an 
existing trade or industry. 

(5) The ‘‘ demand ’”’ referred to in Patents & 
Designs Act, 1907 (c. 29), s. 24 (5) (a), is not the 
demand of a particular person, but that of the 
public at large. 

(6) If the default towards the public is estab- 
lished, Patents & Designs Act, 1907 (c. 29), s. 24, 
confers two alternative rights; first, a right in 
the individual who presents the petition to have 
a licence granted to himself; &, secondly, a right 
in the public, in the circumstances mentioned in 
Patents & Designs Act, 1907 (c. 29), s. 24 (3), 
to be relieved from the effects of the patentec’s 
monopoly by the revocation of the patent. 

(7) An order under Patents & Designs Act, 
1907 (c. 29), s. 24, should not take the form of a 
general direction to grant licences, but should 





. 2, SUB-SECT. 1. 
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direct the grant of a licence to petitioner. Another 
person requiring a licence would have to present 
a petition of his own. 

(8) A patentee may use the advantage given 
by his patent either by putting it in operation, 
himself supplying the public with the article or 
by licencing others to do so. If he himself main- 
tains an adequate supply there is no necessity 
from the public point of view for a grant of 
licences & Patents & Designs Act, 1907 (c. 29), 
s. 24 (5), contemplates these alternatives as 
legitimate modes of working a patent. It is not 
enough, therefore, for a petitioner to prove that 
the patentee makes default in one of these alter- 
native modes; he must prove that the patentee 
has made default in the other also. 

Petitioners were the proprietors of a patent of 
1911 for an improvement in incandescent electric 
lamps with two filaments & therefore alleged to 
have greater durability than the ordinary type 
of lamp with one filament only, & to make their 
invention a commercial success desired to use 
drawn tungsten wire. Two resps. were the 
respective owners of several patents relating to 
incandescent electric lamps with drawn tungsten 
wire filaments, the manufacture of such wire being 
covered by the patents, & had granted to each 
other & to other persons licences thereunder, 
& thus through themselves & their licences con- 
trolled the industry to a large extent. To prevent 
the cutting of prices resps. required from their 
licencees an undertaking not to sell their lamps 
below certain list prices, the result being that the 
price in this country was considerably higher 
than abroad, but not so high as in the opinion of 
the ct. to be unreasonable, while the supply of 
lamps was adequate to meet the demands of the 
public. Petitioners or their predecessors in title 
had requested one of resps. to quote a price for 
the making for petitioners of their double fila- 
ment lamps, which resp. consented to do, stipu- 
lating, however, that the lamps should not be sold 
at a price less than ls. in excess of resps.’ price 
list. Petitioners declined this offer & applied to 
both resps. to supply them with the wire made 
under the patents relating thereto, which both 
resps. declined to do. Petitioners then inquired 
on what terms each of resps. would grant a licence 
to manufacture the wire. Neither of resps. com- 
plied with this request, though one of them offered 
to sell the wire at a price which petitioners regarded 
as excessive. This petition for the grant of a 
compulsory licence was then presented. There 
was no trade or industry with which the wire 
was connected except the making & selling of 
electric lamps & there was no demand for the 
wire except in that connection :—Held: peti- 
tioners had failed to establish a case for the grant 
of a compulsory licence under Patents & Designs 
Act, 1907 (c. 29), s. 24.—Re ROBIN ELECTRIC 
LAMP Co.’s PETITION, [1915] 1 Ch. 780; 84 L. J. 
Ch. 600; 118 L. T. 182; 31 T. L. R. 309. 

1653. ——— —— Alternative remedies.] — Re 
sarge ELECTRIC LAMP Co.’s PETITION, No. 1652, 
ante, 

1654, —— Proof of default.|—Re RoBIN 
ELEcTRIC LAMP Co.’s PETITION, No. 1652, ante. 

1655. ‘‘ Trade or industry ’’— Not particular 
trades.|—Re ROBIN ELECTRIO LAMP Co.’s PETITION, 
No. 1652, ante. 

1656. ‘‘ Establishment of new trade or industry 
—Not entry of person to one existing.|—Re ROBIN 
ELECTRIC P Co.’s PETITION, No. 1652, ante. 

1657. ** Demand ’’—Of public at large.|—He 

ELEcTRIC LAMP Co.’s PETITION, No. 1652, 





ante, 
J.—VOL. XXXVI. 
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1658. ‘* Patentee ’’—Person entitled to benefit. 
—The D. co. were the owners of B.’s paten 
relating to bicycle tyres or rims, subject to certain 
licences. An American co. were the owners of 
another patent relating to bicycle wheels, namely, 
for a combination consisting of a special. form of 
wooden rim & special form of tyre to fit it, & they 
presented a petition to the Board of Trade for 
the grant to them of a compulsory licence under 
B.’s patent on the grounds that (a) the reasonable 
requirements of the public with respect to the 
invention could not be supplied, & (b) that peti- 
tioners were prevented from working or using to 
the best advantage their own invention. It 
appeared that B.’s patent had been owned, subject 
to a licence, by the N. B. co., who had assigned 
it to the D. co. in consideration of a sum of money 
& the grant of a licence to the N. B. co., & an agree- 
ment by the D. co. only to grant one further 
licence. Such licence had been granted to the 
C. co. The existence of such licences was one of 
the grounds of the refusal of the D. co., previously 
to the presentation of the petition, to grant a 
licence to petitioners. The N. B. co. & the C. 
co. applied to the Board of Trade for & obtained 
leave to appear & oppose the petition. The 
licensees, in their affidavits, expressed their will- 
ingness to supply petitioners with tyres of the 
special form covered by petitioners’ patent. At 
the hearing the D. co. & the licensees objected 
to the petition being amended by making the 
licensees resps., but the petition was subsequently 
ordered to be amended by adding the N. B. co. 
& any other person interested in the patent. It 
was contended by resps. that the existence of an 
exclusive licence precluded any jurisdiction in 
the Board of Trade to order the grant of a com- 
pulsory licence; they also objected that peti- 
tioners did not carry on their manufacture in 
England. The N. B. co. in their declaration 
stated that they were prepared to supply peti- 
tioners, & in the course of the hearing they made 
an offer to petitioners to supply them with tyres 
of their special form on certain terms, & evidence 
was heard as to the reasonableness of such offer. 
Such offer was at first made ‘‘ without prejudice,’’ 
but the referee refusing to receive it in that form 
these words were withdrawn. It was contended, 
for petitioners, that it was sufficient for them to 
show a default in granting a licence before the 
presentation of the petition. During the hearing 
the referee intimated that he proposed to report 
to the Board of Trade on the following points :— 
(1) the ‘‘ patentee,’’ in Patents, Designs & Trade 
Marks Act, 1883 (c. 57), s. 22, means the person 
or persons for the time being entitled to the 
benefit of the patent ; if such person or persons 
were before the Board of Trade it had jurisdiction, 
but the respective rights of the persons entitled 
might affect the discretion of the Board of Trade ; 
& it was not necessary that there should be 
default on the part of each of such persons; 
(2) the Board of Trade has jurisdiction to allow 
an amendment of a petition by adding the names 
of persons appearing, after the presentation of 
the petition, to be interested in the patent; 
(3) in a case in which petitioners’ invention was 
an improved variety of a species covered by resps.’ 
patent, the Board of Trade ought not to order the 
grant of a licence if resps. make a reasonable offer 
to manufacture such improved variety; (4) the 
offer by the N. B. co. was a reasonable one. 

(5) The Board of Trade has no jurisdiction over 
the costs of a petition for a compulsory licence. 
vial BARTLETT’S PATENT (1899), 16 R. P. C: 


x x 
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Sect. 2.—Compulsory licence: Sub-sect. 2. Sects. 3 
& 4. Part XII. Sect. 1.) 


SUB-SECT. 2.—PROCEEDINGS. 

See, now, Patents & Designs Act, 1919 (c. 80), 
ss. 1, 2; Patent Rules, 1920, rr. 69-75. 

1659. Jurisdiction of Board of Trade—To allow 
amendment — After presentation of petition.|— 
Re BARTLETY?’sS PATENT, No. 1658, ante. 

1660. To award costs.|—There is no juris- 
diction [in the Board of Trade] where a com- 
pulsory licence is dismissed to award costs.— 
Re CONTINENTAL GAS GLUHLICHT AcT. METEOR 
PETITION (1898), 15 R. P. C. 727. 

- —Re BARTLETT’S PATENT, No. 








1658, ante. 

1662. Grant of licence—To whom granted— 
Petitioner only.|—Re ROBIN ELEcTRIC LAMP Co.’s 
PETITION, No. 1652, ante. 

1663. Patent manufactured abroad.|— 
Re LEVINSTEIN’S PETITION (1898), 15 R. P. C. 732. 

1664. Reasonable offer to supply 
petitioners.|—Re BARTLETT’S PATENT, No. 1658, 
ante. 

1665. ——— Stay pending arrangements.] — Re 
INTERTYPE Lrp.’8 APPLICATION FOR THE GRANT 
OF A COMPULSORY LICENCE IN RESPECT OF 
LETTERS PaTENT No. 2562 or 1914 (KENNEDY) 
(1926), 43 R. P. C. 305. 

1666. Particulars of opposition—Right of peti- 
tioner to inspect.|—When a petition for the grant 
of a compulsory license has been referred to the ct. 
by the Board of Trade pursuant to Patents & 
Designs Act, 1907 (c. 29), s. 24, petitioner is not 
entitled to particulars of the grounds of opposition 
stated in any notice of opposition given by the 
patentee pursuant to Patents Rules, 1908, r. 70, 
the grounds of opposition stated in such notice 
being matter for the consideration of the Board of 
Trade alone, & not a proceeding under the petition 
when it has been referred to the ct.—Re RosBIn 
Execrric Lamp Co., Lrp., [1914] 2 Ch. 461; 84 
L. J. Ch. 49; 111 L. T. 1062. 








Sect. 3.—LICENCE FOR PRODUCTION OF 
FOOD OR MEDICINE. 

See Patents & Designs Act, 1919 (c. 80), s. 11 (1) ; 
Patent Rules, 1920, r. 85. 

1667. To whom granted—Actual food manu- 
facturers.}—A Comptroller’s licence under Patents 
& Designs Act, 1907 (c. 29), s. 384A (2), “‘ limited 
to the use ot the invention for the purposes of the 
preparation or production of food ... but not 
otherwise’? can only be granted to actual food 
manufacturers. It cannot be granted to persons 
who merely import an infringing ingredient for 
sale to food manufacturers for the express purpose 
of their manufacture.—Re ScHov’s PAatTEnNtTs, 
[1924] 1 Ch. 574; 93 L. J. Ch. 305; 131 L. T. 
464; 41 R. P. C. 298. 

See, also, Nos. 427-435, ante. 


Sect. 4.—RIGHTS OF CROWN. 
See, now, Patents & Designs Acts, 1907 (c. 29), 
s. 29, & 1919 (c. 80), s. 8. 
1668. Right to use invention.]—CLARE v. R. 
(1865), cited in 6 B. & S. at p. 290; 122 BE. 
1203 


‘Annotations :—Refd. Feather v. R. (1865 


6 B. & 8. aus. 
Mentd. Income Tax Special Purposes Comrs. v. Pemsel, 
Pry A. C. 531 


669. Patentee’s remedy—Petition of right.] 
—By letters patent, dated Nov. 26, 1862, the Crown 





PATENTS AND INVENTIONS. 


granted to the suppliant special licence, power, 
sole privilege & authority to use, exercise & vend a 
certain invention for improvements in the con- 
struction of ships, & to ‘‘ enjoy the whole profit, 
benefit, commodity & advantage from time to time 
coming, growing, accruing & arising by reason of 
the invention for & during the term of,’’ etc. The 
letters purported to be granted upon the petition 
of the suppliant, & ‘‘ of your especial grace, certain 
knowledge & mere motion ’’; & they contained a 
command “ to all & every person & persons, bodies 
politic & corporate, & all other our subjects what- 
soever,’’ that they should not use the invention 
without the consent, licence & agreement of the 
suppliant, his exors., etc., on such pains & penalties 
as could be justly inflicted, & the liability to 
damages. There was also a clause that the letters 
should be void if the suppliant, his exors., etc., 
should ‘‘ not supply or cause to be supplied for our 
service all such articles of the said invention, as 
he or they should be required to supply by the 
officers or Comrs. of the department of our service 
for the use of which the same shall be required,”’ 
etc. It was further provided, that the letters 
were to be construed in the most favourable & 
beneficial sense for the hest advantage of the 
suppliant, his exors., etc. The Crown having 
made use of the invention during the currency of 
the letters patent, a petition of right was preferred 
by the inventor:—Held: (1) the Crown was not 
excluded from the use of the invention; (2) if the 
effect of the letters was to exclude the Crown, yet 
a petition of right could not be maintained in 
respect of the infringement of the patent right.— 
FEATHER v. R. (1865), 6 B. & S. 257; 385 L. J. 
ire 200; 12 L. T. 114; 29 J. P. 709; 122 E.R. 


Annotations :—As to (1) Apprvd. Dixon v. London Small 


Arms Co. (1876), 1 App. Cas. 632. Refd. Roden v. London 

Small Arms Co. (1876), 46 L. J. Q. B. 213. Generally, 

Mentd. Thomas v. R. (1874), L. R. 10 Q. B. 31; Windsor 

y. v. R. & Wostern Counties Ry. (1886), 11 

App. Cas. 607; Income Tax Special Purposes Comrs. v. 

1891] A. C. 531; Goldsmiths’ Co. v. Wyatt, 

{1907} 1 K. B. 95; Johnstone v. Pedlar, [1921] 2 k C, 
262; Rhondda’s Claim, [1922] 2 A. C. 339. 

1670. Position of government contractor.|— 
The Crown has the right to the use of a patented 
process or invention without compensation to the 
patentee. This right of the Crown is not because 
the Crown is sane aeons excepted from the effect of 
the letters patent, but because the privilege thereby 
granted is granted against the subject only & not 
against the Crown. A patent in the usual terms 
was granted for an improvement in the manu- 
facture of firearms. The Secretary at War issued 
a notice for a tender for the supply of 18,875 rifles 
of the description known as that patented. The 
price was settled, minus the cost of the steel barrels 
& the stocks, which the War Office was to supply. 
The rifles were to be delivered within a certain time, 
the manufacture of them might be inspected at any 
time, & they might be rejected by officers at the 
War Office if not made according to pattern, or not 
delivered in time. The persons who took the 
contract employed the patented process in the 
formation & insertion of the lock :—Held: they 
were liable to the patentee for an infringement of 
the imparah for that they were not servants or 
agents of the Crown doing the work of the Crown, 
but were private contractors with the Crown to 
supply a certain manufactured article, & were 
therefore not protected in what they did by any 
particular privilege attaching to the Crown.— 
DIXxon v. LONDON SMALL ARMS Co. (1876), 1 App. 
Cas. 682; 46 L. J. Q. B. 617; 85 L. T. 659; 26 
W. R. 142, H. L. 


Annotations :—Conad. Roden v. London Small Arms Co. 





Part XII.—TrERM or PATENT. 


(1878), 35 L. T. 505 ; Pyrene Co. v. Webb Lamp Co. ebay 
37 R. P. C. 57; Akt. Fir Autogene Aluminium Schweis- 
sung v. London Aluminium Co. (No. 2) (1923), 40 R. P. CO. 
107. Refd. Howard & Bullough v. Tweedales & Smalley 
(1895), 12 T. L. R. 28. 


; granted by deed to 
defts. a license to use a patented invention for 
manufacture of rifles, on payment of a royalty, 
which defts. covenanted to pay, for every rifle 
manufactured or produced ‘‘ under the powers 
hereby granted.’’ At the time the deed was 
entered into, as well as previously, defts. had been 
manufacturing arms, under contracts, for the 
British Govt., in accordance with pltf.’s patent, & 
without paying royalties, under the belief that 
they were legally entitled to do so; & the deed 
itself, as pltf. knew, was intended by defts. to 
apply only to rifles exclusive of those manufac- 
tured for the Govt. Some years afterwards it was 
decided that the right of the Orown to the free use 
of a patent did not extend to manufacturers ful- 
filling Govt. contracts, & pltf. thereupon brought 
his action under the deed to recover royalties on 
all arms so manufactured from the time that the 
deed was entered into:—Held: he was not 
entitled to recover, for though the terms of the 
licence would, primd facie, be taken to include 
every exercise of the patented invention, the words, 
‘‘under the powers hereby granted,’’ contained a 
latent ambiguity, which admitted of parol evidence 
to show that the deed was not intended to apply to 
rifles manufactured for the Govt.—RODEN v. 
LONDON SMALL ARMS Co., LTD. (1876), 46 L. J. 
Q. B. 213; 35 L. T. 505; 25 W. R. 269. 

1672. Patent used by government department— 
Recovery of compensation.|—Where a Govt. depart- 
ment has used a patented invention before the 
coming into operation of Patents & Designs Act, 
1919 (c. 80), s. 8 (Apr. 23, 1920), although the 
dispute between the patentee & the Treasury as 
to the amount of compensation to be paid to the 
patentee has not been settled, sect. 8 is not retro- 
spective so as to entitle him to proceed under sub- 
sect. 2 thereof, but he must proceed under Patents 
& Designs Act, 1907 (c. 29), s. 29, for which sect. 8 
of the Act of 1919 is now substituted as regards 
the user of inventions after Apr. 23, 1920.—Je 
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HAt®’s PATENT, [1920] 2 Ch. 377; 90 L. J. Ch. 
35; 124 L. T. 261; 37 R. P.C.171; 36 T. L. R. 
832; 64 Sol. Jo. 714. 

1673. Validity of patent disputed.] 
a Rouus-RoYceE, Lrp. (1921), 38 R. P. C. 


14 
Costs of  proceedings.| 

Appcts. applied by originating summons under 
Patents & Designs Act, 1907 (c. 29), s. 29, as 
amended by Patents & Designs Act, 1919 (c. 80), 
s. 8, for an inquiry as to the remuneration prone: 
to be paid to them for the user by a Govt. depart- 
ment of the patented invention of which they were 
the registered owners. In the course of the pro- 
ceedings prelimina 








ry to hearing of the motion 
orders were made in which the litigation was 
treated, with the acquiescence of both litigants, 
as subject to the ordinary rule as to costs, & on two 
occasions orders were made requiring appcts. to 
give security for costs. Atter the hearing had 
proceeded for some time appcts. withdrew their 
claim in view of a prior trial of the invention found 
to have been made on behalf of the Govt., which, 
by virtue of the proviso to Patents & Designs 
Act, 1919 (c. 80), s. 8, entitled the Govt. to make 
use of it thereafter without payment :—Held: 
under that part of the Patents & Designs Act, 
1919 (c. 80), which authorised proceedings against 
a Govt. department, there was no express mention 
of costs; the authority to deal with them was 
derived from the general jurisdiction of the ct. : 
& the ct. had therefore no authority to depart 
from the common law rule that the Crown neither 
paid nor received costs, unless the special circum- 
stances of the particular case justified it in so 
doing; but having regard to the orders that had 
been made before the hearing of the motion, & 
particularly to the two orders for security for costs, 
the ct. would infer an agreement between the 
parties that each of them should be treated as 
ordinary litigants as regarded liability for costs.— 
Re CARBONIT AKT., [1924] 2 Oh. 538; 93 L. J. Ch. 
309; 131 L. T. 89; 40 T. L. R. 421; 68 Sol. Jo. 
476; 41 R. P. C. 203, C. A. 


Annotation :—Mentd. Swift v. Board of Trade. [1926] 2 
K. B. 131. 


Part Xll.—Term of Patent. 


SEcT. 1.—DURATION OF ORIGINAL GRANT. 
Be now, Patents & Designs Act, 1919 (c. 80), 


8. 6. 

1675. Day of expiry.|—(1) The specification 
having described the invention to consist in passing 
pipes through a fixed hole :—Held: the passing 
such pipes through grooved rollers in motion was 
an infringement of the patent. 

(2) An improvement upon the precise mode 
described in the specification may be an infringe- 
ment of the patent. 

(3) The adoption of a material part of the 
process described is an infringement. 

(4) Day of the date of letters patent is inclusive 
& not exclusive so that the term of fourteen years 
granted by letters patent dated Feb. 26, 1825, 


PART XII. SECT. 1. 
1675 i. Day of expiry.J—A patent of 


invention expires in two years from ite | DrescHEL v. 





39; 23C.L. T. 79.—CAN. 
a. Expiration of foreign patent.|-—- 
AUER 


would expire at midnight Feb. 25, 1839; aliter 

as to the enrolment of specification.— RUSSELL v. 

LEDSAM (1845), 14 M. & W. 574; 14 L. J. Ex. 

3853; 5 L. T. O. S. 495; 9 Jur. 557; 153 H. R. 

604; on appeal, sub nom. LEDSAM v. RUSSELL 

(1847), 16 M. & W. 633, Ex. Ch.; (1848), 1 H. L. Cas. 

687, H. L. 

Anmotations :—As to (4) Refd. Crossley ». Potter 
Macr. 240; Williams v. Nash (1859), 28 Beav. 93; Brak 
spear ». Barton, (1924] 2 K. B. 88. Generally, Reftd. Re 

arkwick’s Patent (1860), 13 Moo. P. C. C. 310. Mentd. 
Sturm v. Jeffree (1847), 8 L. T. O. S. : 
(1853), 9 Exch. 32; Isaacs v. Ro 
L. J. Ex. 189 ; Goldsmiths’ Co. v. 
{1904} 1 K. B. 1; English v. Cliff, [1914] 2 Ch. 376. 
1676. Patent founded on foreign patent—Revo- 
cation of foreign patent.|—-Daw v. ELEy, No. 2725, 


post. 


(1853), 


patent expires. A British patent is 
a foreign patent within Canadian 


eae ™ 
INCANDESCENT Patent Act.—DOMINION COTTON MILLS 


date, or at the expiration of a lawful | Light MANUFACTURING Co. (1898) Co., LTp. vt GENERAL ENGINEERING 
extension thereof, if the inventor has .C. R. 608.—O : * | Co. oF ONTARIO, [1902] A. C. 570.—- 
not commenced & continuously cai “ied ae Se edt S007. CAN: P. C.—CAN. ; 
on its construction or manufacture so Yr. -}—Canadian patent expires 

hat any person desiring to use it could | as soon as any fore patent for the t. ——.]——Briscoz & Co. v. WASH- 
obtain it same invention exist’ at any time N MANUFACTURING Co. 


or cause it to be made.— 
POWER v. GRIFFIN (1902), 38 8. OC. R. 


during the continuance of the Canadian 


BURN & MOE 
(1891), 10 N. Z. L. R. 85.—N.Z. 
Yv2 
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SEct. 2.—EXTENSION OF TERM. 
SUB-sECT. 1.—PARTIES. 
A. To Petition. 


See Patents & Designs Acts, 1907 (c. 29), x. 18 ; 
1919 (c. 80), 8.7; R.S.C., Ord. 534, rr. 3 & 4. 

1677. Legal personal representative of patentee.| 
—Re Downton’s PATENT (1839), 1 Web. Pat. 
Cas. 565, P. C. 

1678. ——.|—-(1) The circumstance of there 
being lis pendens, respecting the validity of the 
letters patent, is no objection to the grant of an 
extension of the original letters patent. 

(2) No accounts were kept by the deceased 
patentee of the expenditure or receipts, on account 
of his anes Upon its appearing that his estate 
was of little value, his effects being sworn for 
administration under £100, the petitioner, the 
administratrix of the patentee, on the allegation 
that there had been no profits, but considerable 
loss, to such estate, was examined to prove that 
fact.— Re HEATH’s PATENT (1853), 8 Moo. P. C. C. 
217; 2 Web. Pat. Cas 247; 14 E. R. 83, P. C. 
Annotation :—.4As to (1) Refd. Re Honiball’s Patent (1855), 

9 Moo. P. C. C. 378. 

des ——.|—Re BAILEY’s PATENT, No. 1960, 
post. 

1680. Bare trustee.|—B. was the grantee & regis- 
tered legal owner of a patent, granted in respect 
of an invention of improvements for making cup 
wafers, sugar wafer biscuits & the like, which had 
expired in Nov. 1919. Shortly after the grant of 
the patent, B., requiring financial assistance to 
work the patent, had obtained the assistance of V., 
& in Dec. 1905, a limited co., in which V. was the 
only substantial shareholder was formed for the 
purpose of working the patent. In Jan. 1906, 
B. agreed, in consideration of certain payments, 
which consideration was satisfied, to assign the 
patent to the co. The patent was in fact never 
assigned to the co., but the co. worked the patent 
until 1911, when the co. was wound up. After 
that date the patent was worked by B. Owing to 
the outbreak of war, B. lost the services of his 
workmen & from 1915 to 1919 he was engaged 
on munition work, & owing to those causes & the 
fact that certain luxury trades were prohibited, 
he was anable to work his patent during the war. 
In Jan. 1921, B. applied by originating summons 
for an extension of the patent :—Held: B. was a 
bare trustee, the beneficial title having on the 
dissolution of the co. vested in the Crown [as 
bona vacantia]. & an extension of the patent could 
not be granted to B. alone. The application was 
ordered to stand over generally, with liberty to 
restore, in order to enable B. to procure the 
beneficial title or to obtain the concurrence of the 
beneficial owner. 

At the adjourned hearing, V. was joined in the 
application & the Treasury waived any claim on 
the part of the Crown to be considered the bene- 
ficial owner, on the ground that the co. was 
extinct. 

An extension of four years was granted subject 
to the Board of Trade being satisfied that B. & V. 
were the only persons substantially interested 
in the co., & subject to the usual restrictions.— 
fie BATES’ Patent (1921), 38 R. P. C. 385. 

1681. Limited company.] — Re HoRseEy’s 
PATENT, No. 1697, post. 


1682. By trustee.|—Re Pretrir Smrru’s 
ao 7 Moo. P. C. C. 183; 18 BE. R. 


: ’ 
Annotations :-—Refd. Feather vr. R. (1865), 6 B. & S. 257. 


Menta. Income Tax Special Purposes Comrs. v. Pemsel, 
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1683. ——— ———.]—-Re CLARIDGE’S PATENT, No, 
1743, post. 
1684. Application on account of losses due to 


hostilities by British company—Foreign company on 
register during war-— Patents & Designs Acts, 
1907-1919, s. 18 (6).]|—e WINGQUIST’S PATENT, 
No. 2057, post. 

1685. Joinder of legal personal representative— 
By reason of rrp ier petition was presented 
for the prolongation of a patent by C., a son of the 
patentee, who had acquired an interest in the 
patent for the benefit of his mother & sisters 
from L., to whom it had been assigned by the 
trustee in liquidation of the patentee. The 
patentee had, up to his death, worked the patent 
under a verbal agreement with L., that when L, 
had been paid £500 out of profits, L. would settle 
the patent on a member of the patentee’s family. 
The patentee had paid £300 at the date of his 
death, & C. paid £200 subsequently. The patent 
was handed over to C., but no assignment was 
executed by L. The Judicial Committee inti- 
mated that the legal personal representative of 
the patentee ought to be a party to the petition, 
which was amended, & the legal personal! repre- 
sentative & I. were made parties :—Held: the 
utility of the invention as a whole was not apparent. 
—Re WILLACY’S PATENT (1888), 5 R. P. C. 680. 

1686. Joinder of mortgagee—& others claiming 
lien.|—-The patentee’s invention consisted of 
improvements upon a former patent, taken out by 
him in consequence of a communication by a 
foreigner :—Held: as the improvements were 
novel & of public utility, the patentee was, in 
absence of adequate remuneration, entitled to an 
extension. 

The patentee had been involved in debt arising 
from extensive litigation in defending his patent 
rights, & had, moreover, mortgaged his letters 
patent, & entered into a deed of arrangement or 
inspectorship under the Bkpcy. Act with his 
creditors. The petition was presented by the 
patentee, & certain mtgees. & others claiming 
liens on the letters patent. In the circumstances, 
their lordships granted the extension of the patent 
to the patentee alone.—Re BoviLu’s PATENT 
aol 1 Moo. P. C. C. N.S. 348; 15 HE. R. 733, 
Pp 


1687. ——— Necessary party.] —- Re CHURCH’S 
PATENTS (1886), 3 R. P. C. 95; Griffin’s Patent 
Cases (1884-1886), 256, P. C. 

Assignee.]|—See Sub-sect. 3, post 

Importer of foreign invention.|—-See Sub-sect. 4, 
post. 


B. Other Parties. 

See Patents & Designs Acts, 1907 (c. 29), s. 18; 
1919 (c. 80), 8.7; R.S. C., Ord. 58a, rr. 3 & 4. 

1688. Crown—Represented by Attorney-General.| 
—Re PETTITT SMITH’S PATENT, No. 1888, post. 

1689. Bona vacantia.|—Re BATES’ PATENT, 
No. 1680, ante. 

1690. Lords of Admiralty—Refused representa- 
tion otherwise than by Attorney-General.]—e 
PETTIT SMITH’S PATENT, No. 1888, post. 

1691. Owner of beneficial interest of patent.|— 
Re BATES’ PATENT, No. 1680, ante. 





SuB-SECT. 2.—CONTENTS OF PETITION. 
See R. 8. C., Ord. 5384, rr. 8 & 4. 
1692. General rule.]—It is incumbent upon all 
ersons who come here petitioning for a prolonga- 
| tion, that the whole history, everything bearing 
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on the matter, should be stated on the face of the 
petition (LORD HOBHOUSE).—Re STANDFIELD’S 
PaTENT (1897), 15 R. P. C. 17, P. C. 

1693. All material facts.|—(1) Rule III. of the 
Privy Council, made pursuant to 5 & 6 Will. 4, 
c. 83, relating to letters patent for inventions, 
provides that a petition under sects. 2 & 4, must 
be presented within one week from the insertion 
of the last of the advertisements required to be 
published in the London Gazette. 

Petitioner inserted the last advertisement of his 
intention to petition for a prolongation on May 24, 
but did not present his petition until June 5 
following. The registrar refused to receive the 
petition as being too late. Upon a special applica- 
tion for that purpose, it appearing that the delay 
arose from a mistake of petitioner’s agent, an order 
was made admitting the petition. A caveat had 
been entered :—Held: as the party filing the 
caveat was interested in sustaining the objection 
to the reception of the petition, notice of the 
application must be served on him. 

(2) Material facts, showing the title of petitioner, 
were disclosed in the evidence, which were omitted 
to be stated in the petition for prolongation. In 
such circumstances the hearing was postponed, & 
the petition directed to be amended by stating 
those facts. 

(3) The books of petitioner with respect to the 
profits having been lost during his bkpcy., the 
account of profit & loss was taken upon his own 
evidence.—Re HUTCHISON’S PATENT (1861), 14 
Moo. P. C. C. 364; 15 BE. R. 343, P. C. 

Sad ———.|—Re CLARK’S PATENT, No. 1937, 

ost. 

1695. .|—Re JOHNSON’S PATENT (No. 2), 
No. 1765, post. 

1696. Candid statement of facts.) — As the 
recommendation to the Crown for the prolongation 
of the term of letters patent is a matter of discretion 
in the Judicial Committee, it is imperativcly 
necessary that the petition for such prolongation 
should state fairly & fully everything relating to the 
patent: an omission to do so is fatal to the 
application.—Re PITMAN’s PATENT (1871), L. R. 
4P.C. 84; 8 Moo. P. C. C. N.S. 293; 17 H.R. 
322, P. C. 

1697. ——— Non-disclosure—Sham company as 
assignees.]|—A limited co. who were the registered 
assignees of Horsey’s patent (No. 3145 of 1870), 
presented a petition for the prolongation of the 
terms of such patent. The co. consisted mainly of 
seven persons, to whom a share each was given to 
enable the requirements of the Joint Stock Cos. 
Act to be literally complied with; but the only 
persons really interested were the patentee & a 
creditor of his for money borrowed. These facts 
were not stated in the petition:—Held: the 
requisite good faith had not been observed by 
petitioners, & the prayer of the petition must 
therefore be refused. 

... This co. being non-existent, or, to use 
popular language, a mere sham & pretence. Under 

hese circumstances it appears to their lordships 
that it has not been candid on the part of the 
Fo oacners to withhold this state of facts from their 
rdships, & to give them to understand on the 
face of the petition that a bond fide co.—a real co. 
I must call it—was formed, whereas no real co. 
was ever formed at all. Under these circumstances 
it appears to their lordships that the requisite 
good faith not having been observed on the part 
of the petitioners . . . it is thoir duty to advise her 
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Majesty not to prolong this patent (Sir ROBERT 
P. CoLuLirr).—Re PHorsty’s Parent (1884), 1 
R. oe 225; Griffin’s Patent Cases (1884-1886), 
261, P. C. 

1698. Assignment.|—-A petition for 
tho prolongation of a patent stated that the 
patent had been during the whole of the term & 
still was the property of petitioner, who was also 
the inventor. It appeared at the hearing that 
subsequent to the date of the patent petitioner 
assigned all his present & future patent rights to a 
co., receiving no consideration in money or 
shares, but reserving certain rights. Counsel 
for the Crown asked for the dismissal of the petition 
on the ground of the non-disclosure of material 
facts. ‘Their lordships advised that the petition 
be dismissed with one sect of costs between three 
opponents.—Re FERRANTI’Ss PATENT (1901), 18 
R. P. C. 518, P. C. 

1699. Acquisition of foreign patents.]—(1) Where 
a patentee, whether English or foreign, has obtained 
foreign patents they should be stated to their 
lordships & the fullest information afforded as to 
the profits thereof. 

(2) An English patent may be renewed though 
a foreign one has been taken out & allowed to 
expire. 

(3) A patentee should preserve the clearest 
evidence of everything which has been paid & 
received on account of the patent. 

(4) Whether or not his remuneration has been 
adequate, his furnishing a satisfactory account is 
a condition precedent to his obtaining an extension 
of his term.—Re ADAIR’S PATENT (1881), 6 App. 
Cas. 176; 50 L. J. P. C. 68; 29 W. R. 746; 


Goodeve’s Patent Cases, 580, P. C. 
Annotation :—As to (4) Refd. Re Duncan & Wilson’s Patent 
(1884), 1 R. P. CG. 257. 


1700. Prior patents relating to same subject- 
matter.]—Petitioner for prolongation ought to call 
attention to prior patents relating to the same 
subject-matter within his knowledge, & cannot 
complain of the Crown introducing such prior 
pens in evidence without giving him notice of 

em. 

The patentee of an invention relating to steam 
boilers presented a petition for prolongation. 
The invention consisted in having expanding flues 
for the purpose of making combustion more per- 
fect, & in his specification the patentee made success 
dependent on expanding the flues in certain 
scientific proportions, as to which he gave no 
details. During the life of the patent, the patentee 
had given up his whole time to the invention, 
& his remuneration had amounted to something 
over £6,000. On the hearing one of his witnesses 
gave evidence that he understood the exact 
proportions were known to the patentee alone, 
é& that he could not attain the exact proportions 
himself. All furnaces constructed under the 
patent were constructed under the superintendence 
of the patentee. Petitioner, who was a foreigner, 
but who had lived in England for twenty-five 
years, had taken out foreign patents subsequently 
to his English patents, & had allowed them to 
lapse. On the hearing, a prior patent claiming 
the principle of expanding flues, though by a 
different process, for perfecting combustion was 
put in evidence by the Crown. This patent was 
known to the patentee but had not been disclosed 
in his evidence :—Held: (1) the petitioner could 
not complain of the introduction of the prior 
patent by the Crown, & it would have been better 
if he had himself brought it forward; (2) if the 
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merit of the patent had been sufficient, the 
remuneration would probably not have been too 
great, but the main merit of the patent lay not in 
the disclosure of a principle but in the details of 
construction, & as to these petitioner had not 
given sufficient disclosure in his specification, & 
the patent ought not to be prolonged. : 

(3) The Committee considered that the question 
of the lapse of the foreign patents was rightly 
brought forward as a preliminary objection, but 
left the question whether the old rule of practice 
on that point was still applicable for future 
consideration.—Re FounTAIN LIVET’S PATENT 
(1892), 9 R. P. C. 327, P. C. 

See, also, No. 2000, post. 

Accounts & profits.|——See Sub-sect. 7, post. 


SUB-SECT. 3.—ASSIGNEES. 
A. fight to be Petitioner. 

1701. Legal assignees.|—The interest of the 
inventor is immediately consulted through the 
assignee.—Re MorGAN’S PATENT (1843), 1 Web. 
Pat. Cas. 737, P. C. 

Annotations :-—Refd. Re Honiball’s Patent (1855), 9 Moo. 

P, C. C. 378; He Norton’s Patent (1863), 1 Moo, P. C.C. 


N. S. 339; Re Pitman’s Patent (1871). lL. R. 4 P. C. 84; 
Re Hopkinson’s Patent, [1897] A ©. 249. 








a -|—LEDSAM v. RUSSELL, No. 2566, 
eae ——.|—He Harpy’s Patent, No. 1909, 
Pig ——.|—Re Napier’s Patent, No. 1892, 
Pes ———.]— Re CARMONT’S PATENT, No. 1840, 
171d, post -l\—Re HOPKINSON’s PATENT, No. 


1707. Equitable assignee—-Name must appear in 
advertisements.|—To entitle an equitable assignee, 
to appear with the legal assignees of a patent, 
on a petition for a prolongation of the letters 
patent, the name of such equitable assignee must 
appear with the other petitioners, in the advertise- 
ments, required by 5 & 6 Will. 4, c. 83, 8. 4, & 
rule 2, made in pursuance thereof.—Re NosBrx’s 
PATENT (1850), 7 Moo. P. C. C. 191; 15 L. T. 0.8. 
1; 13 E. R. 853, P. C. 

1708. Executor of surviving assignee.]—Where 
the exor. of the surviving assignee of a patentee, 
etitioned for an extension of the term of the 
etters patent, & it was established, thac a valuable 
consideration had been given for the assignment 
& that the assignee had sustained considerable 
loss, the Judicial Committee, in granting an 
extension of the term, refused to impose terms 
upon the petitioners, in favour of the patentee.— 


Ke BODMER’s PATENT (1849), 6 Moo. P. C. C. ; 
13 E. R. 764, P. C. pemaren lt 


Annotation :-—. 

P. C. C. 394, 
wali due to hostilities.|—Sce Sub-sect. 3, D., 
post. 


B. Principles on which Extension Granted. 
a rete gees tattle ol Hag be strictly proved.|— 
an application an i , his ti 
must be strictly proved. ea ponies 
obje ) Fic a Oar Pate are subject to the 
ti t e old, e questions of novelt 
& utility will not be minutely enticed on. 


Refd. Re Claridge’s Patent (1851), 7 Moo. 
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(3) The fact of great improvements having been 
made on the original invention, affords no objec- 
tion to the extension of the term. 

In calculating whether any profit has been 
obtained through or by means of a patent, it is 
correct to deduct in the first place, beyond the cost 
price, a fair manufacturer’s profit on the articles 
sold; & the mere preference of the market obtained 
by the manufacturer is not to be deemed a profit 
derived from the patent.—Re GALLOWAY’s PATENT 
(1843), 1 Web. Pat. Cas. 724; 7 Jur. 453, P. ©. 


arneaes :-—As to (4) Refd. Penn v. Jack (1867), L. R. 5 Eq. 


1710. Assignee not on so favourable a footing 
as patentee.|—-The grounds on which extensions 
of patents are granted by the Judicial Committee 
have all reference to the inventor. They are: 
(a) to reward the inventor for the peculiar ability 
& industry he has exercised in making the dis- 
covery; (6) to reward him, because some great 
benefit of an unusual description has by him been 
conferred upon the public through the invention 
itself; or, (c) because the inventor has not been 
sufficiently remunerated by the profits derived from 
his strenuous exertions to make the invention 
profitable. 

All these grounds procecd on the supposition 
that the invention is a new & useful invention. 
But where the inventor intentionally delays for a 
great length of time attempting to put the inven- 
tion into practice, those reasons for a prolongation 
of the patent cannot be relied upon by him, unless 
he shows some reasonable ground, such as want of 
funds, tor the delay. 

Although by Judicial Committee Act, 1844 
(c. 69), s. 4, the assignee of a patentee is entitled 
to apply for an extension of letters patent, yet he 
does not, unless under peculiar circumstances, 
stand on the same favourable footing as the 
original inventor, as the ground that the merits of 
the inventor ought to be properly rewarded, in 
dealing with an invention which has proved useful 
& beneficial to the public, does not exist in the 
case of an assignee, unless such assignee be a 
person who has assisted the patentee with funds 
to enable him to perfect & bring out his invention, 
& thus to bring it into use.—Re NoRTON’s PATENT 
(1863), 1 Moo. P. C. C. N.S. 339 ; 1 New “hae 557 
ee N. S. 419; 11 W. R. 720; 15 EH. R. 729, 


Annotations :—Consd. Re Bower-Barff Patent, [1895] A. C. 
675. Refd. Re Hopkinson’s Patent, [1897] A. C. 249. 





1711. -|—This was a petition for prolonga- 
tion of a patent by the patentee & a co. to whom 
he had sold the whole beneficial interest in the 
patent. It oi iene that the patentee had 
received a total amount of £19,750 in shares & 
cash for this patent & a German patent ot the same 
invention, but that the co.’s expenditure had 
exceeded their receipts. The aerg was opposed 
by the Crown on the ground that the inventor 
had been adequately remunerated & had no further 
interest, & was also resisted by seven sets of 
opponents :—~Held: though assignees may peti- 
tion for prolongation, they were not to be placed 
on the same favourable footing as the patentee ; 
in this case the assignees had not assisted the 
inventor to bring out his invention, but had 
pay | bought it from a prior assignee from him, 
& as the inventor had been adequately remunerated 
the Board were unable to report under Patents, 
Designs, & Trade Marks Act, 1888 (c. 57), 8. 25.— 
Re Hopkinson’s Patent, [1897] A. ©. 249; 66 
L. J.P. 0.88; 75 L. T. 462; 18'T. L. R. 126; 14 
R. P. 0. 5, P. © 


aes :—Oonad. Re Henderson's Patent, [1901] A. C. 
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1712. Annuity secured to patentee.]— (1) To 
entitle a patentee, or his assignee, to an extension 
of the term of letters patent, the petitioner must 
establish three things: (a) the merit of the 
invention ; (b) that the parties interested had done 
all in their power to bring the invention into 
public use & to turn it to advantage; & (c) that 
from circumstances beyond their control, they 
have been unable to obtain adequate remuneration. 

(2) An extension granted to the assignee, upon 
condition of an annuity being secured to the 
patentee. 

(3) The accounts produced at the hearing were 
unsatisfactory, owing to the non-production of 
the books. The Judicial Committee in recom- 
mending a prolongation of the term of the letters 
patent, directed a proper account of the profits 
& losses of the patent, to be verified by affidavit, 
with an explanation accounting for the non- 
production of the books, to be laid before the A.-G., 
subject to which they extended the term.— 
Re MARKWICK’sS PATENT (1860), 13 Moo. P. C. C. 
310; 8 W. R. 333: 15 EB. R. 116, P. C. 

1713. Extension no benefit to patentee.|—Re 
NAPIER’S PATENT, No. 1892, post. 

ie ——.]—Re Norron’s Patent, No. 1710, 
ante. 











1715. .|—Re Bower-Barrr Patent, No. 
1722, post. 
1716. .|—A patent, granted in 1884, was 


in 1888 absolutely assigned, in consideration of a 
sum then paid, to F., who had in 1886 obtained a 
patent for a similar invention. F., in 1898, 
presented a petition for prolongation of the patent 
of 1884:—Held: as the patentee would not 
derive any benefit from a prolongation, the 
petition must be dismissed.—Re FIncu’s PATENT 
(1898), 15 R. P. C. 674, P. C. 


1717. Ce is CLARK’S PATENT (1899), 16 
R. P. O. 481, P. C. 
1718. ——.]—Re VAN GELDER’S PaTENTs, Ex p. 


THOMPSON, No. 1868, post. 

1719. Assignees benefiting themselves—Rather 
than inventor.|—Re ELEcTRIc TELEGRAPH Co.’s 
PATENT (circa 1845), cited in 1 Moo. P. C. C. N.S. 
yy Sioa ; ue rR R. 732, P. C. 

nnotation :—. ‘ , 

eu es a Re Norton’s Patent (1863), 1 Moo. 

1720. ——- Rather than the public.] — Re 
Sg PATENT (1882), Goodeve’s Patent Cases, 

1721. ——— Who had done nothing to develop 
patent.|—-Re PoULSEN’s PATENT, No. 1863, post. 

1722. Patentee must be entitled to extension.|— 
An extension of a patent will not be granted 
to the assignee of an inventor unless the inventor 
would himself have been entitled thereto, & will 
els derive benefit directly or indirectly there- 

om. 

Where a co. are petitioners & have bought the 
patent for cash & shares, the petition should 
disclose what sales of shares, if any, have taken 
place in the market.—Re BoOWER-BARFF PATENT, 
[1895] A. OC. 675; 73 L. T. 36; 11 T. L. R. 516; 
11 R. 579; sub nom. Re Barrr’s & BoWwER’s 
PATENT, 12 R. P. C. 388, P. O. 

Annotations :—Apld. Re Hopkinson’s Patent, [1897] A. C. 
249. Folld. Re Finch’s Patent (1898), 15 R. P. ©. 674. 
Refd. Re Henderson’s Patent, [1901] A. C. 616. 
1723, Already sufficiently remunerated.|— 

Re Hopxrinson’s Patent, No. 1711, ante. 

1724, ——- ——.]—Re HmNDERSON’s PATENT, 

0. 1944, post. : 

1725. Assignment within few months of expiry.] 
—A patentee, a foreigner, patented his invention 
first In England & afterwards in France, which 
latter patent, at the date of the application for a 
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prolongation of the English event had a year to 
run :—Held: (1) they could not recommend the 
Crown to extend the term upon the chance of the 
French patent being extended ; (2) if the French 
patent had expired there was no power in the 
committee to recommend an extension of the 
English patent; (3) an assignee of the patentee 
who had taken an assignment of four-fifths of the 
patent within a few months of the expiration of a 
patent, which had only just been brought into use, 
for a small consideration, was not entitled to any 
extension.—Re NORMAND’sS PATENT (1870), L. R. 
3 P. C. 193; 6 Moo. P.C.C. N.S. 477; 16 E.R. 


805, P. C. 
Annolatien :—Refd. Re Winan’s Patent (1872), L. R. 4 


1726. New patents made to assignee.]—ie SouTu- 
WORTH’S PATENT, No. 1872, post. 

1727. New patent made to patentee— Assignment 
by way of mortgage.|—-Re BovILL’s PATENT, No. 
1686, ante. 

Conditions attached to grant.]|—See Sub-sect. 6, 
B. (a), post. 


C. Accounts. 


1728. Accounts of patentee & assignee—To be 
produced.|—A co. who were the assignees of a 
patent, & who not only manufactured the patented 
articles, but also carried on a jobbing business in 
their factory, presented a petition for prolongation 
of the term of the patent :—Held: the accounts 
did not sufficiently distinguish the expenditure in 
the patent business from the expenditure in the 
general business, & the accounts did not satisfy 
the Judicial Committee that the amount stated as 
profits was the total amount of the profits made, & 
therefore the application must be refused. 

Their Lordships think that in this case to give 
one-third only to the patent, & to take two-thirds 
of the whole profit as manufacturing profits, was 
more than ought to be allowed.—He DUNCAN & 
WILSON’S PATENT (1884), 1 R. P. C. 2573 1 
T. L. R. 593 Griffin’s Patent Cases (1884-18886), 
258, P. C. 

1729. .|—Two patents for improve- 
ments in apparatus for measuring the flow of 
water in pipes were assigned to a limited co., 
established for the purpose of working the in- 
vention in consideration mainly of fully paid up 
shares, the greater part of which were still retaine 
by the patentee, & had proved a very profitable 
investment. The patentee & the co. petitioned 
for the prolongation of the patents on the ground 
of inadequate remuneration. No account of the 
profits made by the co. were filed. The patentee’s 
accounts showed that he had made profits exceed- 
ing £6,000, but contained no estimate of his 
interest in the co. The invention was one of great 
merit & public utility :—Held: in a petition for 
prolongation of a patent. where the patent rights 
have been transferred, either in whole or in part, 
to a co. it is essential that there should be de- 
posited not only the patentee’s account of his 
profits, but, in order to test them, the account also 
of the co. ; in the present case, although the last- 
mentioned account was absent, & although the 
profits of the patentee, both as patentee & as a 
member of the co., were very considerable, & the 
case therefore came very near the line; yet, 
having regard to the great merit & usefulness, & 
the great advantage to the public of the patentee’s 
discovery, poe for three years should be 
granted.—Re DBHACON’S PATENTS (1887), 4 R. P. O. 
119; 83T. L. R. 349, P. C. 

1730. ——— -|— The patentees of two 
patents for improvements in a certain class of 
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Sect. 2.—Extension of term: Sub-sect. 3, C. & D.; 
sub-sects. 4 & 5, A. & B.] 


engines started a business for manufacturing the 
engines & other purposes, & sold the business to a 
co. They received a considerable sum for the 
transfer of the business & the patents & as re- 
muneration for their services. The co. made 
considerable profits from its business. The cv. 
presented a petition for prolongation of one 

atent, & they presented general accounts of their 

usiness; but they were unable to show what 
the patentees had actually received, or what profit 
had actually arisen from the patent :—Held: the 
Judicial Committce could not under the circum- 
stances of the case report that the patentees had 
been inadequately remunerated—Re WILLANs & 
ROBINSON’S PATENT (1896), 13 BR. P. C. 550, P. C. 

1731. ——.]|—Re HENDERSON’sS PATENT, 
No. 1944, post. 

Assignee also manufacturer.}|— See Sub-sect. 7, 
D., post. 





D. Losses due to Hostilities. 


1782. Right to apply.|—The assignee of two 
patents granted to B. applied by originating 
summons for an extension of the term of the 
patents. ‘he whole remuneration received by 
the patentee had consisted of royalty payments 
under an exclusive licence. The patents were 
granted in respect of inventions for use in building 
operations. Owing to the effect of hostilities upon 
the building trade the royalty payments had been 
considerably reduced. An extension of two & a 
half years was granted.— He TOWNSLEY’S APPLICA- 
TION (BROWN’S PATENT) (1922), 40 R. P. C. 73. 

1783. ——— Joinder »%f patentee.|—Re SuMMERS 
Brown’s Patent, No. 2124, post. 

1734. Failure to trace.|—In 1909 a 
patent in respect of an invention relating to the 
valves of internal combustion engines was granted 
to M., & in the same year a patent in respect of a 
very similar invention was granted to P. B. & A., 
Ltd. The inventors combined their interest, & 
the engines in which the patented inventions were 
embodied were known as the B. M. engines. In 
1909 & 1910 two further patents in respect of 
inventions relating to the B. M. engine were 
granted to M., & in 1915 a patent in respect of 
similar subject-matter was granted to P. B. The 
patents were successfully worked by A., Ltd., 
until July, 1914, when that co. went into liquida- 
tion, but owing to causes arising out of hostilities 
the patents were not worked during the war 
period. In 1916 M. assigned all his interest in the 
patents to G. & F. In 1917 the interests in the 
patents were combined by a trust agreement & 
in 1920 the patents were assigned to W., Ltd. In 
1924 W., Ltd., & others applied by originating 
summons for an extension of the terms of the 

atents. Evidence was given that efforts had 

een made to ascertain the whereabouts of M., 
who was not a party to the application, but that 
such efforts had failed. At the hearing the patent 
of 1915 was withdrawn from the application :— 
Held: a case of loss or damage or loss of oppor- 
tunity had been established ; in view of the fact 
that the assignment by M. to G. & F. was in the 
widest possible terms & of the evidence that 
M. could not be traced, the absence of M. ought 
not to disentitle applts. to relief, & an extension 
of four years should be granted in respect of the 
1909 & 1910 patents.—Re McCoLLum’s PATENTS 
(1925), 42 R. P. C. 626. 

1735. ——- ——— ——.]—Re Larsson’s PATENT 
(1925), 43 R. P. C. 179. 
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1736. ——— ——— Secor assignment after war.|— 
Re MIKKLESEN’S PATENT, Re KNUDSEN’S PATENT 
(1926), 44 R. P. C. 12. 

1787. Assignment during or since war-—Con- 
sideration of loss due to war-—By joinder of 
patentee.|— Re Summers Brown’s Patent, No. 
2124, post. 

1738. ———- Assignment in widest terms.|— 
Re McCoLLum’s Parents, No. 1734, ante. 

1739. —— Exclusive licencee from before 
the war.]—Re Larsson’s PATENT, No. 1735, ante. 

1740. Patent assigned to company—Patentee’s 

osition merged in that of shareholder.|] — Re 

OULSEN’S PATENT (No. 2), Re HAGE’s APPLICA- 
TION, No. 2059, post. 

1741. Loss suffered by original patentee during 
war—Subsequent application by assignees.]— Rc 








| SUMMERS BROWN’S PATENT, No. 2124, posi. 


SUB-SECT. 4.—FOREIGN IMPORTER. 


1742. Of less merit than original inventor.|— 
Re SOAMES’S PATENT, No. 1828, post. 

1743. Merits jealously considered.|—Thce 
importer of an invention from abroad is an in- 
ventor within the meaning of 5 & 6 Will. 4, c. 83, 
& entitled to apply for an extension of the term. 
But the Judicial Committee will look with jealousy 
into the merits of the invention imported. 

Application for an extension, by the trustees 
of a joint stock co., the assignees of the patentee, 
refused ; the invention imported having been in 
common use in France, & no great risk or expendi- 
ture incurred by the patentee or his assignees in 
introducing it to the public—Re CLARIDGE’S 
nee (1851), 7 Moo. P. C. C. 394; 13 H.R. 
Annotations :—Apld. Re Bower-Barff Patent, [1895] A. C. 

675. Consd. Jtee Hopkinson’s Patent, [1897] A. C. 249. 

1744. -]—(1) Exposition of the prin- 
ciples which regulate the Judicial Committee in 
recommending the Crown to extend the term of 
letters patent of an invention, consisting of a 
communication from a foreigner residing abroad, 
who had, previously to the English patent, taken 
sen a patent for the same invention in a foreign 
state. 

(2) Where there were several opponents; on 
dismissing the petition a lump sum was awarded 
to the opponents to be divided pro rata for costs. 
—Re JOHNSON’S PATENT (WILLCOx & GIBBS) 
(1871), L. R. 4 P. C. 75; 8 Moo. P. C. C. N.S. 
282; 17 BE. R. 318, P. C. 

Annotations :—4s to (1) Apld. Re Pitman’s Patent (1871), 
L. R. 4 P. C. 84. efd. Re Winan’s Patent (1872), L. R. 
4P.C. 93; Re Blake’s Patent (1873), L. R. 4 P. C. 535. 
As to (2) Folld. Re Wield’s Patent (1871), L. R, 4 P. C, 89. 
1745. On same footing as original inventor— 

Where public benefited—At considerable expense 
to importer.|—An importer of a foreign invention, 
by which the public is benefited, is entitled to 
be put on the same footing as an original inventor, 
when applying for a prolongation for such foreign 
importation. 

n a case, therefore, where the invention was 
of considerable commercial value,. & the importers 
had embarked a large capital upon machinery 
in trying to introduce it to general use, & incurred 
considerable loss in so doing; the Judicial Com- 
mittee recommended an extension of the letters 
patent, for six years.—Re BERRY’S PATENT (1850), 
7 Moo. P. C. C. 187; 13 E. R. 851. 

Annotation :—Mentd. Walter v. Lane, (1900) A. C. 539. 











Part XIJJ.—TERM or PATENT. 


SUB-SECT. 5.—GROUNDS FOR GRANTING OR 
REFUSING. | 


A. In General. 


See Patents & Designs Acts, 1907 (c. 29), s. 18; 
1919 (c. 80), s. 7. 

1746. General statement of grounds of decision.| 
—Re DOWNTON’s PATENT, No. 1677, ante. 

lade ——.]—Re DEROSNE’S PATENT, No. 177], 
post. 

comin! —Re MARKWICK’S PATENT, No. 1712, 
ante, 

rad ——.]—Re NorTon’s Patent, No. 1710, 
ante. 

1750. -]—It is essential in order to ob- 
tain an extension of the term of letters patent, 
for the petitioner to establish (a) that the inven- 
tion is of considerable merit; (b) public utility ; 
& (c) inadequate remuneration. Although the 
Judicial Committee will not adjudicate upon the 
validity of letters patent, the term of which is 
sought to be prolonged, yet where it appears 
from the specification that the subject-matter is 
not sufficient to sustain such patent, they will 
not, in the exercise of their discretion, recommend 
the Crown to extend the term. Where, therefore, 
the specification of a patent described it as im- 
provements in treating, deodorising & disinfecting 
sewage, & other offensive matter, & also for 
deodorising & disinfecting in general, & as being 
composed of two ordinary well-known chemical 
acids in combination, such acids being in common 
use for disinfecting purposes by the public before 
& after the letters patent :—Held: not to be an 
invention of such merit & utility as to justify an 
extension, to the detriment of the public in the 
use of known sanitary agents.—Re McDOUGAL’s 
PATENT (1867), L. R. 2 P. C. 1; 5 Moo. P. C. C. 
N.S. 1; 37 L. J. P. C. 173; Goodeve’s Patent 
Cases, 563; 16 E. R. 415, P. C. 

Annotations :—Refd. Re Sillar’s Patent (1882), Goodeve’s 
Patent Cases, 581; Re McCulloch’s Patent (1908), 25 
R. P. C. 684. 

1751. Very strong case necessary.|—- Upon a 
consideration of all the circumstances, we think 
that a sufficiently strong case has been made out 
to justify us in recommending to his Majesty 
to extend the first of these patents for the period 
of seven years, but we think no case has been made 
out to justify us in so recommending to his Majesty 
with respect to the second patent granted in 1825. 
By the first patent we mean those of England, 
Ireland, & Scotland. In cases of this kind we 
expect a very strong case of hardship to be made 
out, as well as a strong case upon the utility of 
the invention (LORD LYNDHURST).—Re ERARD’S 
PATENT (1835), 1 Web. Pat. Cas. 557, P. C. 

a ———.|— Re HONIBALL’S PATENT, No. 1776, 
post. 

1758. Petitioner must show uberrima fides.|— 
Re POULSEN’s PaTENT, No. 1863, post. 

1754. Extension not interfering with any vested 
interest—Due to novelty of invention.|—-Re Muir’s 
PATENT (1919), 86 R. P. C. 327. 

1755. Further improvement.|—Re GALLOWAY’S 
PATENT, No. 1700, ante. 

aad -]—Re SOAMES’s PATENT, No. 1828, 
post. 








PART XII. SECT. 2, SUB-SECT. 5.—A. 


1746 i. General statement of grounds 
of decision.) — Petitioner must prove 
that the invention is meritorious, that 
his power to bring vut 
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been unable to obtain an adequate 
remuneration. — He 
BEAVEN’S PATENT (1898), 18 N. Z. 


-}—The extension of the 
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1757. Second patent shutting out first.|— 
Patentees of a patent, No. 242 of 1876, presented 
a petition for prolongation of their patent alleging 
that they had not obtained an adequate remunera- 
tion. The total net profit they had received 
amounted to about £4,000 including in this sum 
an allowance of £200 a year to one of the patentees. 
In 1886 the patentees obtained a patent for an 
improved machine & it appeared that their recent 
sales had been almost entirely of machines con- 
structed under this later patent :—Held: although 
there was utility, yet considering the degree of 
merit of the invention & the fact that the patentee 
had obtained a subsequent patent which had 
almost shut out the use of the earlier patent the 
remuneration had been adequate.—Re NusseEyY & 
LEACHMAN’S PATENT (1889), 7 KR. P. C. 22, P. C. 

1758. Patentee entering into agreement contrary 
to public policy—Agreement to obtain extension.|— 
A patentee agreed, by doed, with a public co. to 
grant them exclusive licence to use his patented 
machine, & also covenanted with them to obtain, 
at the expiration of the term, a renewal of the 
patent for the same purpose Under this deed 
the co. alone used the patent. An application 
by the patentee for a prolongation refused, on 
the ground that the agreement was contrary to 
public policy, & repugnant to the provisions of 
5 & 6 Will. 4, c. 83, relating to prolongation of 
letters patent.—Re CARDWELL’s PATENT (1858), 
10 Moo. P. C. C. 488; 14 E. R. 576. 

Annotation :—Consd. Re Norton’s Patent (1863), 1 Moo. 

P.C.C. N. 8. 339 


1759. Failure to bring action for infringement. ]— 
Re SIMISTER’s PATENT, No. 1766, post. 

1760. Insufficient disclosure in specification.]|— 
Hie FOUNTAIN LIVET’S PATENT, No. 1700, ante. 





B. Discretion of Court. 


1761. General rule.|—Re PITMAn’s PATENT, No. 
1696, ante. 

1762. Exercise of discretion—Only limited as to 
extent of prolongation.]—LEDSAM v. RUSSELL, No. 
2566, post. 








1763. To be judicial.|—e H1wus’ PATENT, 
No. 1769, post. 
1764. Adequate remuneration of patentee.]| 


—Re HILts’ PATENT. No. 1769, post. 

1765. ———- ——— Patents & Designs Act, 1907 
(c. 29), s. 18.|—-The power given to the ct. by 
above sect. to extend the term of a patent is a 
discretionary power which can only be exercised 
when the ct. is satisfied that the patentee has been 
inadequately remunerated by his patent, & it 
is only where the value of the patentee’s dis- 
closure to the public largely exceeds the benefit 
derived by him from the patent that he can be 
said to have been inadequately remunerated. 

For the purpose of considering whether a 
patentee has been adequately remunerated profits 
on his foreign as well as on his English patents 
must be taken into account, & some allowance 
ought to be made for future profits on either 
which will probably be received before their ex- 
piration. 

The ct. will pay especial attention to the fact 
that, although the thing disclosed may be minute 


ceptional merit & proved utility, & it 
lies upon petitioners to show that it 
has such merit & bereas f In the 
absence of exceptional merit & proved 
utility the fact that no harm will be 
done by an extension is no ground for 


ANDREWS & 


in 
the invention & turn it to advantage term of a patent is an exceptional recommending it.— Re TRE & 
has been done, & that, owing to cir- privilege to recommended only in SoOULLY’S PATENT (1909), 28 N. Z. L. R. 
cumstances beyond his control, ho has cases where the invention is of ex- 1069.—N.Z. 
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as compared with the sum total of what was known 
previously, it may be the sine qua non of the 
successful application of existing knowledge & 
thus fall within the category of great inventions. 
When the Comptroller opposes the extension of a 
patent on the ground that the traders of this 
country will, if the patent is prolonged, be put 
at a disadvantage compared with the traders 
of some other country, proper statistics or other 
information ought to be expressed to the ct. as 
to the nature & extent of the competition which 
is feared.—Re JOHNSON’s PATENT (No. 2), [1909] 1 
Ch. 114; 77 L. J. Ch. 737; 99 L. T. 697; 25 
R. P. C. 709; 24 T. L. R. 889. 


Annotations :—Consd. Re Poulsen’s Patent (1913), 30 R. P. C. 
597. Refd. He Inglis’s Patent (1917), 34 R. P. C. 187. 


C. Public Benefit. 

ae ee & Designs Act, 1907 (c. 29), 
8. (4). 

1766. General rule.] — The consideration for 
extending the term of the patent is, that the 
public will be benefited after the term has expired. 

Extension of the term in letters patent refused, 
although the profit derived from the patent article 
was less by £1,278 than the expenditure upon the 
patent, together with interest, the utility of the 
invention not being proved to be great. 

The circumstances of a patent article, when 
once well known, not becoming of extensive 
application, goes far to negative its general 
utility.—-Re Sfaster’s Patenr (1842), 4 Moo. 
P.C. C. 164; 1 Web. Pat. Cas. 721; 7 Jur. 451; 
13 E. R. 264, P. C. 

1767. |—Re Wricnt’s PaTENr (1848), 1 
Web. Pat. Cas. 736; 1 L. T. O. S. 407, P. C. 

1768. -|—LEDSAM v. RUSSELL, No. 2566, 


post. 

1769. -|—(1) In determining whether to 
recommend the prolongation of a patent, even 
when the claim to a first discovery & the beneficial 
nature of that discovery are both conceded, it is 
still proper to consider both the degree of merit 
in the inventor, & the amount of benefit to the 
public flowing directly from the invention. 

(2) Whether the Judicial Committee will recom- 
mend the extension of the term of letters patent, 
will depend on the exercise of a discretion, judicial 
indeed, yet to be influenced by every such circum- 
stance as would properly weigh on a sensible & 
considerate person in determining whether an 
extraordinary privilege not of right, but of equit- 
able reward, should be conferred. They will 
consider principally whether the individual 
patentee had, under all the circumstances, received 
what in equity & good sense would be considered 
& sufficient remuneration ; & in some cases it may 
he necessary to consider, not only the state of 
things at the time the original letters patent were 
granted, but the circumstances existing at the 
time of the application for a prolongation of the 
term of the original letters patent. 

(3) In an application for prolongation of the 
term of letters patent, the Nndicial Committee 
will not try the validity of the patent; & though 
in general they will not enter into questions of 
doubtful validity, yet they will not recommend an 
extension of a patent which is manifestly bad. 











PART XII. SECT. 2, SUB-SECT. 5.—C. 


1766 i. General rule. }—The granting of 
an extension is subject to the ene ‘ 
consideration of the public interest.— 


ferred 
RoOBINSON’s PATENT (1918), 25 Paden 


peculia 


C. L. R. 116.—AUS, 


1766 ii. ——.}—Where the ot. is not 
satisfied that the invention has con- 
® pu any special or 

r advantage or is of tha 
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(4) The most unreserved & clear statement of 
the patentee’s remuneration is an indispensable 
condition in an application for extension. 

(6) The patentee was also manufacturer & sold 
the patented articles. In his accounts he deducted 
two-thirds as profits from the manufacture & 
sale, & only credited the patent with one-third :— 
Held: to be an unreasonable deduction. 

(6) Although law expenses by the patentee in 
maintaining his patent rights are allowed in 
deduction of his profits, yet where the patentee 
compromised suits & gave up costs to which he 
had an apparent title, a deduction on that head 
will not be allowed. 

(7) Upon the dismissal of a petition for prolonga- 
tion, the Judicial Committee, to avoid the expense 
of a formal taxation, allowed petitioner the option 
of paying a gross sum of £1,000, to the opponents 
for the costs of their successful opposition ; such 
sum to be apportioned by the Registrar of the 
Privy Council among the several opponents, or 
in the alternative, dismissed the petition with 
costs generally.—Re Hiuus’ PATENT (1863), 1 
Moo. P. C. C. N.S. 258; 9L. T. 101; 9 Jur. N.S. 
1209; 12 W. R. 25 ; Goodeve’s Patent Cases, 549 ; 
15 BE. R. 698, P. C. 

Annotations :-—As to (1) Consd. Re Johnson’s Patent (Willcox 
& Gibbs) (1871), L. R. 4 P. CG. 75. As to (2) Consd. Re 
Johnson’s Patent (Willcox & Gibbs) (1871), L. R. 4 P. C. 
75; Re Winan’s Patent (1872), L. R. 4 P. C. 933; Re 
Blake's Patent (1873), L. R. 4 P. C. 535. As to (5) Refd. 
Fe Duncan & Wilson’s Patent (1884), 1 R. P. C. 257. 
1770. -|—The subject-matter of an invention 

was the employment of a metallic soap, com- 

posed of well known chemical substances in common 
use, which the specification described as applicable 
for coating of iron & wood to prevent the fouling 
of ships’ bottoms, & for other useful purposes. 
Prolongation of the term of such letters patent 
refused on the ground (1) that the recommendation 
of an extension being discretionary, it would be 
detrimental to the public interest to grant the 
exclusive benefit of a metallic soap made from 
substances in common use; & (2) that the patentee 
had, as it appeared from the accounts, been 
adequately remunerated for his invention.—e 

McINNES’ PATENT (1868), L. R. 2 P. C. 54; 5 

Moo. P. C. C. N.S. 72; 87L. J. P. & M. 233; 16 

EK. R. 4438, P. C. 

Annotation :-—As to (2) Refd. Re Saxby’s Patent (1870), 7 
Moo. P. C. C. N.S. 82. 

1771. Comparison between public benefit & 
private profit of patentee.])—(1) When the patentee 
resides abroad, & the invention is carried on under 
licencees, the advertisements should be inserted 
in papers circulating in the places where the 
manufacture is actually carried on. 

(2) Some invention, benefit to the public, & no 
adequate remuneration, are the grounds for an 
extension. 

When a reasonable profit has been made, the 
benefit which has resulted to the patentee, as 
compared with that to the public, will be taken into 
consideration.—Re DEROSNE’s PATENT (1844), 4 
Moo. P. C, C. 416; 2 Web. Pat. Cas.1; 13 E. RB. 
363, P. C. 

1772. Prolongation giving foreign traders unfair 
advantage—Necessity for proper particulars.|— 
Re JOHNsON’s PATENT (No, 2), No. 1765, ante. 

Lapse of foreign patents.]—See Sub-sect. 5, 

E., post. 





degree of merit which, if everything 
e were satisfactory would entitle 
the patentee to an extension of the 
term of the patent, the ct. will not 
extend such term , 


—Re DUNLOP’S 
t high Patent (1922), 31 O. L. R. 579.—AUS. 
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D. Validity of Patent. 


1778. Court will not consider validity—Unless 
patent manifestly bad.]—(1) Letters patent being 
about to expire, the Privy Council will hear a 
petition for extension, notwithstanding any doubts 
as to the validity of the patent. 

(2) Necessary expenses may be deducted from 
the profits—He Kay’s Patent (1839), 3 Moo. 
x a C. 24; 1 Web. Pat. Cas, 568; 13 E. R. 10, 


Annotation :—<As to (1) Refd. , : 
9 Moo. P.-C. C. 37 ~ ) d. Re Honiball’s Patent (1855) 





1774. ——-.]—Re GALLOWAY’s PATENT, 
No. 1709, ante. 
1775. -|—Re Woopcrort’s PATENT, 








No. 1802, post. 
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é -|—The grant of an extended 
term in letters patent is a new grant, subject to 
the same conditions, open to the same objections, 
&, in ordinary cases entitled to the same advan- 
tages, as the original grant. 

The Crown, on the report of the Judicial Com- 
mittee, may, in its discretion, under 5 & 6 Will. 4, 
c. 83, 8. 2, confirm the grant of an extended term 
in letters patent, even after such grant has been, 
by the effect of a trial at law, found to be actually 
void; but a person applying under the above 
section for a confirmation of the grant of an 
extended term in letters patent, must satisfy the 
Committee (a) that before the date of the original 
patent the invention was not publicly & generally 
used ; & (b) that the grantee of the original patent 
believed himself to be the first or original inventor. 

An application to confirm the grant of an 
extended term in letters patent which, by the effect 
of a trial at law, were found to be void, was, under 
the circumstances of the case, refused; but, in 
consequence of the unnecessary expenses occasioned 
by the opposing parties, & of the manner in which 
their opposition was conducted, without costs. 

To obtain the grant of an extended term in 
pe a patent a very special case must be made 
out. : 

The jurisdiction under 5 & 6 Will. 4, c. 83, 
s. 2, to confirm letters patent found by the effect, 
of a trial at law to be void, is to be most cautiously 
& sparingly used. 

Opposition to an application for extension or 
confirmation of letters patent is rather encouraged 
by this ct. than otherwise, & upon a successful 
opposition the opposers’ costs will, in general, be 
allowed.—Re HONIBALL’S PATENT (1855), 9 Moo. 
P. C. C. 878; 8 Eq. Rep. 225; 25 L. T. 0.8.1; 
2 Web. Pat. Cas. 201; 14 EH. BR. 340, P. C. 

1777. -]—(1) In 1849, letters patent 
were granted in England to B., a British subject. 
In 1850, a patent was granted in France for the 
same invention, to the patentee for fifteen years, & 
another in Belgium to a party on his behalf, for 
ten years. The Belgian patent expired before the 
English patent, & before application was made 
for a prolongation of that patent :—Held: the pro- 
viso in Patent Law (Amendment) Act, 1852 (c. 88), 
8. 25, that no patent should be valid which shall 
have been granted after the expiration of any 
foreign patent for the same invention, did not 
apply, so as to deprive the Judicial Committee of 
the power to entertain an application for the 
prolongation of the English patent; such sect. 
pep ing only to cases where the original patent 
had been first granted in a foreign country, & not 
where a patent had been first granted in the United 

Ingdom. 

(2) The prolongation of a patent is, by 5 & 6 
Will. 4, c. 88, & 16 & 17 Vict. c. 115, the same as 
& hew grant. 








D. in 1804, had in his specification described a 
certain result, but without any statement of the 
means by which such result could be made 
practically attainable. B. in 1849, took out a 
patent for the same result, explaining the method 
of obtaining it. B.’s patent was prolonged. 

(3) If it can be clearly shown that the patent 
sought to be extended is bad for want of originality, 
the Judicial Committee will not entertain the 
application. Aliter, if at most, a doubtful question 
as to the validity of the letters patent can be raised. 

(4) The account of profit & loss of the patentee 
in working a patent, ought to be clear & precise ; & 
it is the duty of a patentee, if engaged in any other 
business, or asa manufacturer of his own invention, 
to keep the accounts of the patent & the manu- 
facture separately. 

(5) If a patentee is also manufacturer of his 
patent article, in taking account of the profits of 
the patent, he is entitled to deduct his profits as 
a manufacturer.—Re BETT’s PatTEenT (1862), 1 
Moo. P. ©. C. N.S. 49; 1 New Rep. 137; 9 Jur. 
N.S.137; 11 W. ht. 221; 15 E.R. 621; sub nom. 
Ez p. Betrrs, 7 L. T. 577, P. C. 


Annotations :-—-As to (1) Apld. Re Poole’s Patent (1867), 
L. R. 1 P. C. 514. Consd. Re Johnson’s Patent (Willcox 
& Gibbs) (1871), L. R. 4 P. C. 75. Apld. Re inan’s 
Patent (1872), L. R. 4 P. C. 93. Refd. He Blake’s Patent 
(1873), L. R. 4 P. C. 535; Re Semet & Solway’s Patent, 
[1895] A. C. 78. ds to (4) Consd, Re Adair’s Patent 
vo » 6 APP. Cas. 176; Re Lake’s Patent, [1891] A. C. 
40. Apld. Re Hughes’ Patent (1898), 15 R. P. C. 370; 

Re Lawrence & Kennedy’s Patent (1910), 27 R. P. C. 252. 

Refd. Re Wuterich’s Patent, [1903] A. C. 206. 4s to (5) 

Refd. Re Saxby’s Patent (1870), 7 Moo. P. C. C. N.S. 82. 











1778. .|—Re HILis’ Patent, No. 1769, 
ante. 

1779. ——.|— Re McDovuaat’s PATENT, 
No. 1750, ante. 

1780. .|—S., being the patentee of an 








invention of improvements in sugar cane mills 
etitioned for the prolongation of his patent on 
he ground of having sustained an actual loss in 
working it. M. & co. & others opposed. M. & 
co. by their particulars of objections, alleged that 
the patented invention was not new, & referred to 
a previous patent of & machines made by C. 
At the hearing of the petition they tendered 
evidence to show anticipation by machines made 
by W., & by the publication in England of the 
American specification of H.:—Held: the last 
mentioned evidence was admissible, & on the then 
evidence it appeared that the patented invention 
had been so far anticipated by previous patents, 
& actual user of machines in this country, as to 
deprive it of that degree of novelty which would 
justify a prolongation of the term, & therefore that 
the petition must be dismissed, but under the 
circumstances without costs.—Re STEWART’S 
PATENT (1885), 3 R. P.C.7; Griffin’s Patent Cases 
(1884-1886), 264, P. C. 
Annotation :—Refd. Re Fountain Livet’s Patent (1892), 9 
R. P. ©. 327. 


1781. ——- ——.|—_Re Cockina’s PATENT, No. 
1835, post. 

1782. -.]|—(1) C., being the grantee of two 
patents, transferred them to a limited co., who 
mortgaged them to R. by assignment. The co. 
presented a petition for prolongation of the terms 
of the patents, & the mtgee. was not a party to the 
petition. The prolongation was opposed mainly 
on the ground of want of novelty, &, therefore, of 
merit :—Held: as the invention was useful there 
was not that absence of novelty as would be fatal 
to an application for prolongation ; the whole of 
the first patent & a portion of the second ought 
be extended for five years upon the petitioners 
undertaking to give the mtgee. the same security 
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Sect. 2.—Eatension of term: Sub-sect. 5, D., E. 
FF, (a) 4. & U.] 

over the new patents that he had over the old; & 

no costs would be given to the petitioners as it was 

a difficult & doubtful case. 

(2) The Crown may adduce evidence against 
a patent irrespective of the objections.—Re 
CHURCH’S PATENTS (1886), 3 R. P. C. 95; Griffin’s 
Patent Oases (1884-1886), 256, P. C. 

1788. Except as to exceptional aad ae 
(1) In an application for the prolongation of a 
patent it is not the practice of the Judicial Com- 
mittee to decide upon the novelty or utility of the 
patent, except so far as such utility may properly 

e described as merit of that high degree that, 
every other requisite being satisfactory, it would 
entitle the patentee to a prolongation. 

(2) A patentee in seeking a prolongation of the 
term of the patent must satisfy the Judicial Com- 
mittee by the accounts, in a manner which admits 
of no controversy, of what has been the amount 
of remuneration which, in every point of view, the 
invention has brought him, & it is the duty of 
appct. to frame his accounts in such a shape as 
to leave no doubt as to what the remuneration has 
been that he has received. 

(3) Where a patentee is also the manufacturer, 
the profits which he makes as manufacturer, 
although not strictly profits of the patent, must yet 
be taken into consideration in estimating the 
amount of his remuneration. ‘Therefore, where, 
on a petition for prolongation, it appeared that the 
patentee was at the same time the manufacturer 
of the patented article, & was himself necessarily 
engaged in fixing & putting up the patented 
apparatus; & that the accounts for such services 
were so intermixed as to render it impossible on 
their face to separate the items of profit received 
from the patent, it appearing that, on the whole, 
the receipts had been very large, & that even on 
the balance alleged there had been considerable 
gain to the patentee, the Judicial Committee held 
that such accounts were unsatisfactory, & refused 
the application, but without costs.—Re SAxBy’s 
PATENT (1870), L. R. 3 P. C. 292; 7 Moo. P. G. C. 
N.S. 82; 19 W. R. 513; Goodeve’s Patent Cases, 
Bee ey E. R. ae P: or be 

nnoatations :—As to (1 . Re Co 9 5), 
oR. PC. 15ie, dato (2) Fold, Re Clark's Patent sro) 


L.R.3P.C. 421. Consd. Ae Lake's Patent, [1891] : 
240. Apld Re Thomas’ Patents & Thomas & Gilchrist’s 
1 





Patent (1892), 9 R. P. C. 367; Re Henderson’s Patent, [1901] 


A. C. 616; Re Lawrence & Kennedy’s Patent (1910), 
27 R. P. C. 252. Refd. Re Houghton’s Patent (1871), 
IL. R. 2 P. C. 461; Re Wield's Patent (1871), L. R. 4 


P, C. 89; Re Adair’s Patent (1881), 6 App. Cas. 176; 
Re Duncan & Wilson’s Patent (1884), Griffin’s Patent 
Set Ga 18H ia Me Ware eta altos 

es A 8 to . Re Johnvon’s Paten cox 
& Gibbs) (1871), L. Roa PG. 15. 


See, further, Sub-sect. 5, G. (b) i. 

1784. Lis pendens respecting validity—No bar 
ae extension.|—Re HEATH’s PaTENT, No. 1678, 
ante. 

1785 I—L. the owner of a patent 
brought an action for infringement in which his 
patent was declared invalid. He appealed, & 
while judgment was still undelivered he presented 
a petition for prolongation. It appeared that he 
had granted a licence to the B. co., & then sold the 
patent to the A. co., who paid £5,000 to the B. co. ; 
that subsequently the A. co., after granting licences 
re-assigned the patent to L.; that L. then mort- 
gaged the patent, & then agreed to sell the patent 
to the L. co., who were co-petitioners. L. brought 
In accounts showing no remuneration, but these 
accounts gave no particulars relating to the licence 
to the B. co. or the sum of £5,000 paid to them, or 
of the working of the patent in the hands of the 
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A. co., or of the application of the moneys raised 
by mtge., or as to the share dealings of the A. co. 

The Board decided to hear the petition but :— 
Held: the omissions in the accounts were quite 
fatal, & dismissed the petition —ARe LANE Fox's 


“PATENT (1892), 9 R. P. C. 411, P. C. 


EE. Lapse of Foreign Patent. 


1786. Whether bar to extension.|—Application 
was made under 5 & 6 Will. 4, c. 88, & 2 & 3 Vict. 
c. 69, by the assignees of a patentee for extension 
of an English patent for a foreign importation 
patented in France. At the date of the applica- 
tion the French patent had expired :—Held: as 
the foreign patent had expired, no renewed grant 
would be valid by Patent Law (Amendment) Act, 
1852 (c. 83), 8. 25, as 16 &17 Vict. c. 115,58. 7, made 
an extended patent a new patent, within 15 & 16 
Vict. c. 83, 8s. 25.—Re AUBL’S PATENT (1854), 9 
Moo. P. C. C. 43; 14 E. R. 214, P. C. 

Annotations :—Distd. Re Bett’s Patent (1862), 1 Moo. P. C. C. 
N. S. 49. Refd. Re Honiball’s Patent (1855), 9 Moo. 
P, C. C. 378; Re Hutchison’s Patent (1861), 14 Moo. 
P. C. C. 364. 

1787. .|—Letters patent were granted in 
this country in Aug. 1848, for fourteen years, & 
in Sept. 1848, a patent was granted in the United 
States for the same period, in respect of the same 
invention. On an application for a prolongation 
of the English patent :—Held : though this applica- 
tion was not contrary to the letter of Patent Law 
(Amendment) Act, 1852 (c. 83), ss. 25,40, & 16 & 17 
Vict. c. 115, s. 7, yet it was so far inconsistent with 
their spirit, their Lordships would not, in the 
exercise of their discretion, advise her Majesty to 
grant the desired prolongation.—Re NEWTON’S 
Parent (1862), 15 Moo. P. C. C. 176; 9 Jur. N.S. 
109; 10 W. R. 731; 15 E. R. 460, P. C. 
Annotations :—Distd. Re Bett’s Patent (1862), 1 Moo. P. C, C. 











N. S..49. Folld. Re Winan'’s Patont (1872), L. R. 4 P. C. 

93. Refd. Re Blake’s Patent (1873), L. RH. 4 P. C. 535; 

Re Semet & Solvay's Patent, [1895] A. C. 78. 

1788. |j—Re Hiizts’ PATENT, No. 1769, 
ante. 

1789. .|—A patent by American subjects 


was taken out in this country & shortly afterwards 
in America & France for the same invention. 
After the expiration of the French patent, & within 
a few months of the expiration of the American 
patent, application was made for a prolongation 
of the English patent. Such application refused, 
as the Judicial Committee would not, on the 
ground of general policy, recommend a renewal of 
the English patent after the French patent had 
been allowed to expire.—Re WINAN’S PATENT 
(1872), L. R. 4 P. C. 93; 8 Moo. P. C. C. N.S. 306 5 
17 E. R. 327, P. C.., 

annccnon :—Folld. Re Blake’s Patent (1873), L. R. 4 P. C. 


1790. .|—A patent was first taken out in 
America, afterwards in England, & two days after 
the date of the English patent the invention was 
patented in France. The French patent was 
allowed to drop. On an application for prolonee 
tion of the English patent :—Held: although the 
Judicial Committee might have jurisdiction under 
Patent Law Amendment Act, 1852 (c. 83), s. 25, 
to entertain the application, yet, on the ground of 
public policy, as the French patent had been 
allowed to expire, they would not in the exercise 
of the discretion vested in them recommend the 
extension of the term of the English patent.—Re 
BLAKD’S PATENT (1873), L. R. 4 P. C. 5385; 9 
Moo. P. C. 0. N. S. 873; 17 HE. R. 554, P. O. 

oe ——.]—Re ADAIR’s PATENT, No. 1699, 
ante. 





Part XIJ.—TERM oF PATENT. 


1792. .}—By Patent Law Amendment Act, 
1958 (c. 83), s. 25, an English patent ceases at the 
expiration of a prior foreign patent for the same 
invention. 

Patents, Designs, & Trade Marks Act, 1883 
(c. 57), 8s. 113 (1), saves to a Pere existing at 
the date of the Act his righ a confirmation 
under 5 & 6 Will. 4, c. 83, s. 2, subject, however, 
to above qualification. The provisions of rule 1 
relating to confirmation relaxed under special 
c'rcumstances. 

Petition for prolongation refused as inadmissible 
under Patents, Designs, & Trade Marks Act, 1883 
(c. 57), or the earlier law.—Re JABLOCHKOFF’S 
PATENT, [1891] A. C. 293; 60 L. J. P. C. 61; 65 
L. T.5; 8R. P. C. 281, P. C. 

Annotation :-—Distd. Re Marshall’s Patent, [1891] A. C. 430- 








1793. |\—Re Fountain Livet’s PATENT, 
No. 1700, ante. 
1794. -|—Where a British patent granted 





before the passing of the Patents, Designs, & 
Trade Marks Act, 1883 (c. 57), was prior in date 
to payments for the same foreign invention 

obtained by the same patentee in seven foreign 
countries, five of which were still in force, but two 
of which had lapsed owing to non-performance 
of the condition of the grant :—Held: according 
to the rule laid down in Patents, Designs, & Trade 
Marks Act, 1888 (c. 57), s. 25 (4) (sect. 113 of which 
repealed Patent Law Amcndment Act, 1852 (c. 83), 
s. 25), the committee had a discretion to extend the 
patent whether or not it had been first granted, 
with due regard to the circumstances connected 
with the foreign patents. 

Extension granted, as the evidence did not 
suggest that the inhabitants of the United Kingdom 
would be prejudicially affected thereby in their 
foreign competition. —fRe Semer & SOLVAyY’s 
PATENT, [1895] A. C. 78; 64 L. J. P. C. 413; 71 
lL. T. 674; 117.1. R. 105 ; 11 Rh. 362, P. C. 
sei ac :—Refd. Re Henderson’s Patent, [1901] A. C. 


1795. -|—In considering a petition for the 
prolongation of a patent in this country the fact 
that several foreign patents in respect of the same 
invention have already expired, & that the English 
patent is the only one surviving, though not an 
insuperable objection to a prolongation, is one 
which the Judicial Committee will consider as a 
serious obstacle to granting a prolongation, unless 
very strong grounds for doing so are shown.— 
Re PIEPER’S PATENT (1895), 72 L. T. 782; 11 fh. 
581; 12 R. P. C. 292, P. C. 





Annotation : ath Re Henderson’ 8 Patent, [1901] A. C. | 





1796. |—Re HENDERSON’S PATENT, No. 
1944, post. 
1797, Original patent first granted in 





England.]|—2e Brerr’s Patent, No. 1777, ante. 
179 -|] — Patent Law Amendment 
Act, 1852 (c. 83), s. 25, does not deprive the Judicial 
Committee of the Privy Council of the power to 
entertain an application for an extension of the 
term of letters patent taken out first in England, 
though a paten ‘i has been obtained for the same 
invention fn a foreign state; & the foreign patent 
would expire before the expiration of the pro- 
longed term. Secus, if the patent was first 
obtained abroad by a foreign subject, & after- 

“a taken out in England. 

ga ores residing in America, for the purpose 
oe ue the patented article into general use in 
d, arranged with an agent in England, & 
2 consideration gave him a moiety of the royalties : 
: in estimating the profits of the patentee 
derived from the patent, such moiety was to be 
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deducted.— Re Pootn’s PATENT (1867), L. R. 1 
P.C.514; 4Moo. P.0.C.N.S. 452; 861. J. P.C. 
76; 16 E. R. 388, ee C. 


Anno tations :—Co nsd. Johnson’s Patent (Willcox & 
Sane One pee r" R. 4 ‘a C. 75; Re Adair’s Patent (1881), 


1799. Foreign patent lapsing before expiration 
of prolonged term.]|—He POOLE’s PATENT, No. 1798, 
ante. 


F.. Utility and Merit. 
(a) Utility. 
i. In General. 
See Patents & Designs Act, 1907 (c. sue s.18 (4). 
1800. Necessity to prove.] — Re BAILey’s 
PATENT, No. 1960, post. 
1801. J—Re BEAULAND’S PATENT, No. 1812, 





ost. 

a 1802. Want of success due to inutility.|;—-No 
extension will be granted if want of success be 
owing to inutility, or unless it be really coming 
into use. 

A strong case of merit & want of remuneration 
must be made out. If a clear case of invalidity 
appear the patent will not be extended, but other- 
wise if the case be doubtful. 

The extension decides nothing as to the validity 
of the patent.—Re Woopncrort’s PATENT (1846), 
10 Jur. 363 ; 2 Web. Pat. Cas. 18, P. C 


ii. Presumption of Inutility. 

1803. From want of user.! — He 
PATENT, No. 1766, ante. 

1 .|—The non-reduction of the patent 
into practical public utility, is the strongest evi- 
dence against: merit & utility. 

Semble: the ct. may infer want of remuneration 
to the patentec, from the circumstance that there 
must have been some expense.—Re PINKUs’ 
PATENT (1848), 12 Jur. 233, P. C. 

1805. I—A_ patent was granted to S. for a 
process of treating or ageing spirit, which was 
chiefly applicable to spirits distilled from grain. 
The patentee applied for a prolongation. He had 
failed to get the process taken up by the trade, but 
it was alleged that an incentive to its use would 
probably arise in the future :—Held: as the inven- 
tion had not been taken up in the past, & as there 
was not likely to be any different experience 
in the future, prolongation should be refused.— 
Re Scotr’s PATENT (1906), 28 R. P. C. 478, P. C. 

1806. Rebuttal.|—Re HERBERT’S PATENT, 
No. vane post. 


SIMISTER’S 

















Only by strongest evidence.|- 
Where the utility of a patent has not been tested 
by actual employment, for a period of fourteen 
years, although efforts have been made by the 
patentee to bring it into use, it raises a very 
strong presumption against its practical utility, 
which presumption can only be rebutted by the 
strongest evidence. Application for a prolongation 
of the term, in the circumstances of non-user, 
refused by the Judicial Committee.—Re ALLAN’s 
Patent (1867), L. R. 1 P. C. 507; 4 Moo. P. OC. C. 


N.S. 443 5 16 E. R. 385, P. C. 

Annotat ions :—Cons d. Re H ughes’ Patent Cd i App. Cas, 
ae "Reta. Re Bakowell’s I Patent (1862), 15 Moo. ‘a C. C. 
1808. .|—Re HUGHES’ PATENT, 











No. 1914, post. 
1809. 








Limited market.]|—-Re HeEr- 
BERT’S PATENT, No. 1911, post. 

See, also, Sub-sect. 5, G. (b) iii. 

1810. Failure to form company.|— 
Non-user of a patent, during the term of the letters 
patent, is not a conclusive ground against 
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Sect. 2.—Exztension of term: Subd-sect. 5, F. (a) %., 
(b) i. & it., & G. (a).] 


extension of the term, but such fact amounts to a 
strong presumption that the invention is not useful. 
Such presumption, however, may be rebutted by 
evidence showing the utility of the patent. 

A patent, well known, had never been brought 
into public use during the period of fourteen years. 
The patentee accounted for the non-user, on the 
ground that the invention was of such a nature 
that it could only be carried out by a co., which he 
had failed to form :—Held: not sufficient to rebut 
the presumption against the practical utility of 
the patent, & an extension of the term refused.— 
Re BAKEWELL’s PATENT (1862), 15 Moo. P. C. C. 
885; 15 BE. R. 540, P. C. 


Annotations :—Consd. Re Allan's Patent (1867), L. R. 1 
P. C. 507; Re Hughes’ Patent (1879), 4 App. Cas. 174. 


(b) Merit. 
i. In General. 


See Patents & Designs Act, 1907 (c. 29), s. 18 (4). 

1811. Exceptional merit—Necessity to prove.|— 
Re Furness’ Patent (1885), Griffin’s Patent 
Cases (1884-1886), 260, P. C. 

1812. .|—A petition was presented 
by the patentee for the prolongation of a patent 
for improvements in quadrants for opening & 
adjusting windows on the ground that it was an 
invention of merit & great public utility, & that 
he had not been adequately remunerated. From 
the accounts it appeared that his profits amounted 
to £700, & those of his exclusive licencees to 
between £300 & £400 :—Held: prolongation ought 
to be granted only in cases of exceptional merit 
or great public utility ; in the present case, no 
exceptional merit or utility was proved, & under 
all the circumstances of the case the patentee had 
been adequately remunerated._—He BEAULAND’S 
PATENT (1887), 4 T. L. R. 303; sub nom. Re 
BEANLAND’S PATENT, 4 R. P. C. 489, P. O. 

1813. ——.]—(1) Where letters patent 
had been granted for improvements in steam 
generators, & it was shown that the invention con- 
sisted of the combination of various parts all or 
most of which were admittedly not new at the 
date of the letters patent; an extension was 
refused in the absence of evidence that the inven- 
tion was of unusual merit. 

(2) Where patentees had incurred losses, these 
cannot be regarded as evidence of inadequate 
remuneration if attributable to unskilfulness in 
conducting their business.—Re THORNYCROFT’S 
PATENT, [1899] A. C. 415; 68 L. J. P. C. 68, P. C. 




















1814. ———_ ———_.|—Re VAN GELDER’s PATENTS, 
Ex p. THOMPSON, No. 1868, post. 

1815. ——.l—Re POULSEN’S PATENT, No. 
1863, post. 

1816. .|—In 1902 a patent was granted 


to B. & others for improvements in or connected 
with the production of lead oxide & the treatment 
of rough litharge & residues from the precipita- 
tion white lead processes. B. obtained 
patents for similar purposes in 1898, & subse- 
quently to 1902 he obtained further patents for 
improvements in the processes. He had presented 
a petition for the extension of the patents of 
1898, but had withdrawn it. At the hearing of 
a petition presented by B. & the assignees of his 
patents for the extension of the patent of 1902, 
it was proved that the process had been worked 
by three cos. which had been commercially un- 
successful. A fourth co., petitioners with B. 
were the assignees of the patents, & were working 
the patents under the superintendence of B., & 
were paying him royalties on the working :— 
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Held: the invention had merit, but not in an 
exceptional degree; the want of commercia] 
success was due to B.’s failure to appreciate the 
value of the invention, & that was not a ground 
for extension.—Re RUNCORN WHITE LEAD Co., 
Lrp.’8 PATENT (1916), 33 R. P. G. 201. 
}—S. was the grantee of two 
patents granted in 1906 & 1907 for inventions of 
improvements in Fire & Temperature Alarms or 
Indicators. The object of the invention pro- 
tected by the earlier patent was to render the 
mechanical multiple element type of fire alarm 
thoroughly practicable & reliable by prov cing 
one continuous tension member of high tensile 
materia] & forming loops therein, which loops are 
held in form by fusible metal wholly supported 
by the tension member. The subject-matter of 
the later patent was a special construction of 
fusible member for use in a device made in accord- 
ance with the earlier patent. The patentee pre- 
sented a petition for an extension of the patents 
for ten years. Evidence was given that the peti- 
tioner’s device was more simple in construction, 
less expensive to instal & maintain & was more 
reliable than any previous system. Petitioner 
had been unable to obtain the certificate of the 
Fire Offices Committee until 1914 & thereafter 
had been hindered in exploiting the patents by 
causes due to hostilities. The accounts showed 
a loss. The Crown did not oppose the grant of 
an extension of five years, but contended that the 
merit of the invention was not sufficiently great 
to bring the case within the words exceptional 
cases in Sect. 18, sub-sect. 5, of Patents & Designs 
Acts, 1907 (c. 29), & 1919 (c. 80), while for peti- 
tioner it was contended that the words excep- 
tional cases did not necessarily import exceptional 
merit :-—Held: the case fulfilled all the require- 
ments necessary to enable a patentee to obtain 
an extension; that the main element in deter- 
mining whether a case was an exceptional case 
was the element of merit; exceptional cases was 
a wide phrase, but absence of remuneration with- 
out exceptional merit was not sufficient to justify 
the grant of an extension of more than five years. 
Both patents were extended for a period of five 
years as from the date of expiry of the 1900 
patent.— He Smirn’s Patents (1922), 39 R. P. C. 
3133 previous proceedings (1920), 37 R. P. C. 82. 
1818. Admission of merit by Crown.]|—On a 
petition for prolongation of a patent the Crown 
admitted merit sufficient for moderate prolonga- 
tion. The invention related to injectors for 
forcing feed water into steam boilers, & effected a 
great economy by utilising waste steam. The 
profits of the English patent were £2,365; of the 
foreign patents, £9,344. The patentee had de- 
voted much time to the invention, & had expended 
£1,700, not brought into the accounts, in experi- 
ments. Prolongation was recommended for seven 
ears.—He DAVIES’S PATENT (1893), 11 R. P. C. 





7,P.C. 

1819. Failure to prove sufficient merit.]—Pro- 
longation of patent refused on the ground of 
want of merits.— Re Woopcrort’s PATENT (1841), 
8 Moo. P. C. C. 171; 13 E. R. 72, P. O. 


1820. ———.!|—Their Lordships have not thought 
it necessary to consider what ought to be the 
consequence of the admission made by counsel 
for petitioner that one of the claims made by 
him in the patent which he seeks to extend is 
invalid. In their opinion, the nature & merits 
of the invention disclosed in the patent are not 
such as to justify them in making mel report 
which would enable Her Majesty to extend the 
term of the patent (LORD WarTson).—e BUR- 


Part XII.—Term or Patent. 


LINGHAM, INNES & Len’s Parent (1898), 15 
R. P. C. 195, P. C. 

1821. ———.]—-A patent was granted in 1892 for 
improvements in mechanism for automatic guns. 
The specification originally contained ten claims, 
but, after having been twice amended, it con- 
tained only one claim, which was as follows :— 
The addition of a suitable projection at the lower 
part of the crankhandle or cam which serves to 
rotate the crank & open the breech mechanism. 
It is this projection, teat in its rotary motion will 
cause all the. recoil in to be carried forward 
before the aforesaid breech mechanism begins to 
close. The patentee presented a petition for 
prolongation, alleging that, through want of 
means, he had not been able to obtain protection 
for his invention in any foreign country ; that he 
believed the invention had been used with great 
practical success by certain others in infringe- 
ment of his rights; that he had been unable to 
bring his invention into use owing to ill health & 
want of means, & to the fact that the invention 
was one capable of being utilised by only a limited 
class of manufacturers & in connection with in- 
ventions protected, for a large portion of the 
term of the grant to him, by patents belonging to 
others; & that he had received no appreciable 
remuneration :—Held: the invention was not of 
sufficient merit to justify an extension of the 
patent.—Re Ricci’s PATENT (1906), 23 R. P. C. 
269, P. C. 

1822. .|—Re Hoop & SALAMON’S PATENT, 
No. 1864, post. 


1823. Proof of merit as to part—-Extension 
granted as to that part.|—Where letters patent, 
for improvements in machinery, tools, or apparatus 
for cutting, planing, turning, drilling, & rolling 
mctals, embraced several subjects, one only of 
which, namely, the rolling of metals, had been 
worked out, & that part of the patent was affected 
by subsequent ean, improvements by the 
same patentee, could not be effectually used 
without such subsequent improvements; the 
Judicial Committee, before recommending an 
extension of the term of the first patent, put the 
petitioner upon terms of disclaiming all the parts 
of the original patent not worked out, & restricted 
the prolongation to the unexpired term of the 
subsequent patents. — Re BopMErR’s PATENT 
(1853), 8 Moo. P. C. C. 282; 14 E. R. 108, P. C. 
Annotations :-—Folld. Re Lee’s Patent (1858), 10 Moo. P. C. C 

226. Refd. Re Aubé’s Patent (1854), 9 Moo. P. C. C. 43.° 

1824. -|—Letters patent comprised 
three separate subjects. Upon an application for 
an extension of the term of the patent, one only 
of the three subjects, that relating to railway 
breaks, appeared to the Judicial Committee to be 
deserving of a renewed grant. Prolongation 
granted under 15 & 16 Vict. c. 83, s. 40, for such 
part only of the letters patent as related to rail- 
way breaks, & not to the other subject-matters 
of the patent.—Re Len’s Patent (1856), 10 Moo. 
P. C. C. 226; 14 BK. R. 478, P. C. 

1825. No evidence of merit.|—The patentee of 
an invention for a telescopic ladder applied for a 
prolongation. No evidence was offered as to 
merit. The accounts showed a profit of £3,105 16s. 
but petitioner stated that the accounts did not 
include expenses amounting to £3,650... Petition 
Peters é KELLY’s PATENT (1900), 17 R. P. C. 











jane G. (a). inadequacy of 
41. Inadequacy a ground for 
pranting.}—On an application for an 


must 
the tam of the patent, 4 lon at his 
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1826. Evidence against merit—Want of user.|— 
A patent article was unprofitable for ten years 
after the date of the patent, in consequence of a 
defect which was not cured until then. Extension 
of the term refused.—Re BELu’s PATENT (1846), 
2 Web. Pat. Cas. 159; 10 Jur. 363, P. C. 

1827. ——.]—Re Prnxus’ Patent, No. 
1804, ante. ; 

See, also, Sub-sect. 5, G. (0) ii., post. 


ii. What amounts to Merit. 


1828. Smaliness of step in improvement.]— 
(1) The fact of a further improvement having been 
made is an argument in favour of an extension. 

(2) An inference against the merit of the inven- 
tion from the smallness of the step, must be 
carefully guarded against.—Re SoaMEs’s PATENT 
(1843), 1 Web. Pat. Cas. 729, P. O. 

Annotations :—As to (1) Refd. Re Hontball’s Patent, (1855), 
9 Moo. P. C. C. 268. Generally, Refd. Re Laménaude's 
Patent (1850), 2 Web. Pat. Cas. 164 ; Harris v. Rothwell 
(1887), 35 Ch. D. 416. 

1829. Sine qua non of successful applica- 
tion.|—Re JouHnson’s Patent (No. 2), No. 1765, 








ante. 
1830. Simplicity.;—(1) The simplicity of an in- 
vention an element of its value. : 
(2) Manufacturer’s & patentee’s profits. Dis- 
tinction between the cases of patentee & manu- 
facturer.—Re Muntrz’s PATENT (1846), 2 Web. 


Pat. Cas. 113, P. C. 
Annotation :—.As to (2) Refd. Re Hill’s Patent (1863), 1 
Moo. P. C. C. N.S, 258. 


1831. First to attain practical result.)-— The 
patentee of an invention for improvements in 
steam engines presented a petition for prolonga- 
tion. The accounts showed a total profit of £6,098 
on the English patent, & £1,000 on the foreign 
patents, after allowing the patentee £400 a year 
for his time. The Crown admitted that though 
the idea had occurred in prior patents, the present 
patent was the first to attain a practical result, 
& that it was a case for moderate prolongation. 
The Judicial Committee required the patentee & 
one engineer to give evidence in support of the 
petition, & granted prolongation for seven years. 
—Re Joy’s PATENT (1893), 10 R. P. C. 89, P. C. 


G. Adequacy and Inadequacy of Remuneration. 
(a) In General. 

See Patents & Designs Act, 1907 (c. 29), s. 18 
(5); 1919 (c. 80), s. 7. 

18382. Remuneration as a whole to be looked at.] 
—(1) The advertisements should be proved before 
the case is heard. 

(2) The remuneration from the patent as a 
whole must be looked to. 

(8) Accounts must be strictly proved. The 
amount of profits in different years material. The 
annual profits must be ascertained.—He PERKINS’ 
PaTENT (1845), 2 Web. Pat. Cas. 6, P. C. 
Annotation :—Generally, Refd. Re Carr’s Patent (1873), 

L. R. 4 P. C. 539. 

1888. Inadequate remuneration defined.] — Re 
JOHNSON’S PATENT (No. 2), No. 1765, ante. 

1834. Inadequacy a ground for granting.|— 
Re Bovitu’s PATENT, No. 1686, ante. 

1835. .|—A petition was presented for the 
prolongation of a patent on the ground that the 
patentee had been inadequately remunerated. 
The merit of the invention was proved & the in- 
adequacy of the remuneration was not seriously 





small in comparison with the merite 
of his invention In relation to the public . 
——Re ere er PATENT (1918), 25 
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disputed, but objections were taken to the novelty 
of the invention & the sufficiency of the specifica- 
tion, & it was suggested that the pee if pro- 
longed, should be made subject to the compulsory 
licences clause of the new Act :—Held: unless a 
patent was manifestly bad, it was not the practice 
of the Judicial Committee to enter into questions 
as to the novelty of an invention, & as the specifica- 
tion described a new invention, & as although the 
invention was meritorious the patentee had not 
been sufficiently remunerated, the prayer of the 
petition ought to be acceded to & a new patent 
for five years granted on the usual terms, but not 
subject to any conditions.—Re CocKING’s PATENT 
(1885), 2 R. P. C. 151; Griffin’s Patent Cases 
(1884-1886), 258. 

1836. -|—In 1902 a patent was granted for 
“improvements in the treatment or complete 
purification of brine or other saline solutions.’ 
The improvements consisted in adding a chemically 
equivalent quantity of freshly precipitated barium 
carbonate to precipitate the calcium & magnesium 
sulphates, with or without the previous addition 
of lime to convert the magnesium sulphate into 
calcium sulphate, or if calcium chloride or mag- 
nesium chloride, or both were present, first adding 
a soluble sulphate, such as sodium sulphate, to 
convert the chlorides into sulphates, & then treat- 
ing as before. A petition for the extension of 
the patent was presented by the patentee & a 
co. formed to work his process, & it was proved 
that by the patented process salt containing at 
least 99°98 per cent. of sodium chloride could be 
produced with great rapidity & economy, a result 
never before obtained on a commerical scale. 
It was contended for the Comptroller-General that 
the alleged invention was wanting in novelty, 
& that the production of salt of extreme purity was 
not useful, & that the inventor had been sufficiently 
remunerated; the inventor had received £4,000 
or £5,000 including his salary & £1,000 of the co.’s 
shares on which a dividend of 5 per cent. had been 
paid for about one year. The co. had made a 
profit estimated at £12,000 :—Held: petitioners 
had not been adequately remunerated; & a 
new patent for three years ought to be granted.— 
Re 'TRANTOM’s PATENT (1916), 34 R. P. C. 29. 

1837. ——— Except where utility not proved.1— 
Re SIMISTER’s PaTENT, No. 1766, ante. : 

1838. Patent worked by company—Re- 
muneration of managing director patentee.|—C. 
was the grantee & registered proprietor of a patent 
which had been worked exclusively by a co. in 
which C. & his family were large shareholders, 
& of which C. was managing director. No formal] 
arrangement had been entered into between C. 
& the co., & C.’s remuneration in respect of the 
patent had been derived entirely from his position 
as a shareholder & director. C. applied by 
originating summons for an extension of the term 
of the patent :—Held: C. had suffered a loss qua 
er - an en of oe years should be 
granted.—Re AMBERS’ ATENT 
BPC, 382. (1927), 44 

: equacy a ground for refusing.) — 
wees a ad No. 1770, ante. eee 
. -|——The application for a i 
this case is made, not by the original perneeteg 
but by the co. who are now the assignees of the 
atent. The patent was sold in the first instance 

y the patentee to a co. called the Noiseless Tyre 

co., in consideration, under circumstances which 
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happened, of £2,500, & 100 shares of £10 each 
intheco. That co. was unsuccessful, & its interest, 
was sold to a new Noiseless Tyre co., which carried 
on the business for three years at a small profit, 
& then sold the business & the invention to the 
present appcts. They received on that sale 
£5,000 in cash, £10,000 in debentures, making 
£15,000 & 20,000 £1 shares. It is said that the 
20,000 £1 shares are now worth only 3s. per share 
instead of £1 per share, the working of the co. in 
which those shares were held not having been so 
successful as was at one time anticipated. It 
is doubtful whether these shares ought to be 
regarded now at their present value of 3s. seeing 
that they had, at the time they were assigned 
& made over as part of the consideration, a possible 
value of £1 & might ultimately have had a value 
of more than £1; but taking them as shares of 
the value of 3s. that would be £3,000 which, added 
to the £15,000, makes £18,000 received by the co. 
who sold to the present appcts. Then present 
appcts. have made admittedly several thousand 
pounds in addition. Questions have been raised 
whether certain items which they have debited 
as against the receipts are properly debited on 
the ground that they are losses on the cab business, 
& whether interest on the purchase money of the 
cab business ought to be taken into account. 
It is unnecessary to say whether they ought to 
be taken into account or not, but, undoubtedly, 
£25,000 must be taken, at the least, as having been 
received in respect of this invention by the original 
inventor & his assignees, when the receipts are 
taken together, as it is suggested they should be. 
It is unnecessary to deal with the point raised as to 
the position of appcts. in view of the fact that the 
inventor, the original patentee, parted with his 
patent outright, & retained no interest in the 
patent except as regards shares in the co. which 
was to work it, which shares of course have no 
relation to the present co. It is unnecessary to 
consider the position of an appct. asking for a 
prolongation under those circumstances, inasmuch 
as their lordships are of opinion that, accepting 
the principle contended for by the counsel for the 
appcts., quite sufficient remuneration has been 
received for the invention now in queston (LORD 
HERSCHELL).—Re CARMONT’S PATENT (1897), 14 
R. P. C. 239, P. C. 

1841. ——.]—Re FLEMING’s PATENT, No. 2052, 
post. 

1842. .]}—A patent was granted in 1906 for 
‘improvements in alternating current dynamo- 
electric machines.’’ One of the claims was for 
‘“‘a dynamo electric machine equivalent in its 
working to two machines connected in cascade, 
characterised by the fact that upon either the 
rotor or stator or both is a compound winding 
which can be so interconnected as to carry currents 
which produce a plurality of magnetic fields of 
different numbers of poles.’’ Another patent 
was granted in the same year to the same grantees 
for ‘‘ improvements in windings for alternating 
current dynamo-electric machines.” One of the 
claims was for ‘‘a method of winding parts of 
dynamo-electric machines requiring windings 
which can have induced in them currents which 
produce the equivalent of two magnetic fields 
of different numbers of poles, consisting in the 
elimination from the two basal component wind- 
ings of pairs of bars which neutralise each other, 
& the suitable interconnection of the remaining 
bars, substantially as described.’’ A petition for 
the extension of the patents was presented. At 
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the hearing, the petition was not opposed, except 
by the Comptroller-General on the ground (inter 
alia) that petitioners’ accounts required explana- 
tion, in that a sum had been charged for patent 
fees & renewals, the bulk of which had been in- 
curred in respect of other patents, & that it was 
impossible to ascertain what had been paid in 
respect of the patents of which extension was 
sought. Petitioners were willing to have the 
said sum treated as if it had all been paid in 
respect of the other patents. If that had been 
done, & if the manufacturing profits & the royalties 
had been separated & treated as one-half each, 
the patentees’ remuneration would have been 
£13,000 or £14,000. It was proved that there 
had been a great loss by petitioners owing to the 
war. The Comptroller-General did not oppose 
the petition being regarded as a proceeding under 
sect. 18 (6) of the Patents & Designs Acts, 1907 
& 1919, with an extension of the terms of the 
patents for four years:—Held: although the 
£20,000 rule was no longer applicable, the 
remuneration had been considerable, & an ex- 
tension for more than four years could not be 
granted ; but that the petition might be regarded, 
not only as a petition under Patents & Designs 
Act, 1907 (c. 29), but also as a proceeding 
under Patents & Designs Act, 1919 (c. 80) in 
respect of war losses. An extension of the patents 
for four years from the termination of the earlier 
patent was granted.—Re Hunt’s Patents (1922), 
39 R. P. C. 1381. 
-.|—See, also, No. 1729, ante. 

1843. Proof of inadequacy—Strong case neces- 
sary.|—Re HRARD’S PATENT, No. 1751, ante. 

1 Whether inferred from expense.|— 
Re PINKUS’ Parent, No. 1804, ante. 

1845. Absence of profit for part of term.]— 
The absence of all profits during a part of the term 
a ground for extension.—Re DOWNTON’sS PATENT 
(1839), 1 Web. Pat. Cas. 565, P. C. 

1846. Actual loss.|—He BaTre’s PATENT 
(1836), 1 Web. Pat. Cas. 739, n. 

1847. -]—The original Act of Parlia- 
ment allows fourteen years, & it was considered 
that fourteen years would be the time during which 
the party would be remunerated ; it turns out, 
however, that S. has received not only no remunera- 
tion, but that he has been an actual loser; we 
think, under these circumstances, it is not un- 
reasonable that he should have the full addition 
of seven years, only half the length of term which 
the legislature at the time of James I. contemplated 
as the proper remuneration (LORD LyNDHUKST).— 
Re STAFFORD’S PATENT (1838), 1 Web. Pat. Cas. 
563, P. C. 

1848, ———_ ———_.]—-Re PorTER’s PATENT, Ex p. 
HONIBALL (1852), 2 Web. Pat. Cas. 196, P. C. 
AEN sore Re Honibali’s Patent (1855), 2 Web. 


eee of foreign profits.|—See Sub-sect. 7, B., 
post, 

















(6) Inadequacy. 
i. Invention of Exceptional Merit. 

1849. Expenditure not properly reimbursed 
during term.|—Applications of this kind are of 
very considerable importance, & require to be 
investigated with a great deal of attention. We 
have bestowed that attention in this case, & we 
consider the invention as very meritorious, the 
result of a great deal of labour, care, & science, 
& that it is extremely useful in its effects. We 
are satisfied by reasonable evidence that the 
party has sustained very considerable loss, & 
under these circumstances we think that the 
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period ought to be extended. The only point 
about which we entertain doubt is, as to the extent 
of time to which it should be extended. We 
think upon the whole, looking at the profit 
acquired the last year, & the preceding year, 
& the year before, that it ought to be extended 
for seven years, in order to give the patentee a 
fair opportunity of reimbursing himself, & making 
some profit upon this invention (Lorp LyNp- 
HURST).—Re SWAINE’S PATENT (1837), 1 Web. 
Pat. Cas. 559, P. C. 

Annotation :—Refd. Re Honiball’s Patent (1855), 9 Moo. 

P.O. C. 378. 

1850. -|—As it appears that this patent 
has been taken out for a purpose, which, if 
successful, would be one of great & general use, 
& that the inventor has been in no way reim- 
bursed, & cannot, probably, be reimbursed for a 
considerable time; & as it also appears, that the 
Admilty. has taken up the use of these engines, & 
that the Crown will have a right to their use, we 
think it a case in which we may recommend to 
her Majesty, that an extension of the patent 
should be granted for fourteen years (SHADWELL, 
V.-C.).—Re DUNDONALD’S (EARL) PATENT (1844), 
8 Jur. 969, P. C. 

1851. |—Re Lowen’s PATENT (1846), 2 
Web. Pat. Cas. 158; 10 Jur. 363, P. C. 











1852. |\—Re Prerrir Smiry’s PATENT, No. 
1888, post. 
1853. .|—After an assignee of a patentee 





had incurred considerable loss in carrying out a 
patent for a smoke prevention apparatus, an Act 
of Parliament passed to compel the owners of 
furnaces in the Metropolis to construct them so 
as to consume their own smoke :—Held: on an 
application for a prolongation of the letters 
patent, though the Act of Parliament might, in 
effect, compel the use of the petitioner’s patent, 
yet that such circumstance formed no objection 
to a renewal of the term of the letters patent, the 
merits of the invention, & Joss incurred in carrying 
it out being established.—Re FOARDE’S PATENT 
(1855), 9 Moo. P. OC. C. 376; 14 BE. R. 339, P. O. 

Annotation :—Consd. Ite McCulloch’s Patent (1908), 25 

R. P. C. 684. 

1854. -]—(1) Prolongation of term of letters 
patent for seven years, the invention being a 
meritorious one, & of great value as a raw material 
for the manufacture of paper; no profit having 
been made either by the inventor or his assignees. 

(2) The statement of accounts furnished being 
prima facie satisfactory, petitioners were allowed 
to prove the merits of the invention before going 
into the accounts.—Re HovuGHTon’s PATENT 
(1871), L. R. 3 P. O. 461; 7 Moo. P. C. C. N.S. 
309; 17 H. R. 118, P. C. 

1855. ——.]—A patent having been granted to 
B. in 1870, B. & the other persons then interested 
in such patent eles in due course in 1884 for 
a prolongation of the term of the patent :—Held : 
as the invention was a meritorious one, & the 
accounts, which were not objected to, showed that 
that petitioners had not made profits, but had 
sustained a loss, the patent ought to be extended, 
& the extension should in this case be for seven 
years.—Re BiscHor’s PATENT (1884), 1 R. P. CO. 
162, P. C. 

1856. ——-.|—-Re Rorer’s PATENT, No. 1894, 








.}—The owner of a patent for a 
broadside steam digger presented a petition for 

rolongation of his patent, & satisfied the Judicial 
Committers that his invention was of great merit, 
& that he had suffered great loss in endeavouring 
to introduce it. The patent had in the tenth 
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di. & Vit.) 

year of his patent given S. the exclusive right to 
use it. S., however, made no claim to any right 
to the patent during any pecloneeen that might 
be granted. The patentee had also recently 
entered into an agreement with three persons who 
had agreed to assist him in presenting the petition 
& in continuing the patent if prolonged, the 
patentee to have one third of the profits. One 
only of such persons gave evidence on the hearing 
of the petition:—Held: it was not necessary, 
under the circumstances, to prove the losscs with 
the strict accuracy usually required; there was 
no reason to suppose the public had suffered loss 
by the agreement with S., the evidence of the 
single part to the third agreement was sufficient, 
& the patent should be prolonged, &, as it was an 
exceptional case, for ten years.—Re DARBY’s 
PATENT (1891), 8 R. P. C. 380, P. C. 

1858. -|—Where an invention was of 
conspicuous merit, & it appeared that as regards 
its application to one of its purposcs the patentee 
had received for an exclusive licence to use it 
certain shares in cos. formed for that purpose, the 
value of which shares was largely dependent on 
the prolongation of the patent, & that with respect 
to its application to all other purposes the patentee, 
who had done his best to push his invention, had 
received nothing at all if the accounts were made 
up on the basis of a reasonable allowance to him- 
self for his services in working his patents :—Held : 
the patentee, who had fairly kept & presented his 
accounts, should be allowed a five years’ pro- 
longation.—Re Parsons’ PATENT, [1898] A. C. 
673; 67 L. J. P.C. 553 15 BR. P. C. 349, P. CO. 

1859. ——.]—Re Rircuiz's Parent, No. 1885, 








ost. 

1860. Remuneration nearly adequate—Excep- 
tional merit ground for short extension.] —fe 
DEACON’S PATENTS, No. 1729, ante. 

Pao to prove.|—See Sub-sect. 5, F. (b) i., 
ante. 


ii. Fault of Patentee. 


1861. Delay in putting invention on market— 
Due to disputes..—A patentce entered into an 
agreement with certain parties, to work the 
patent, but owing to disputes between them, the 
invention was not prosecuted until a short time 
before the expiration of the term of the letters 
patent ; in such circumstances, an extension was 
refused.—He PATTERSON’s PATENT (1849), 6 
a P. C. C. 469; 13 Jur. 593; 18 EK. R. 765, 


1862. Intentional delay.]—Re Norron’s 
PATENT, No. 1710, anie. 

1863. Unexplained delay.]—-In 1899 a 
patent was granted for a method of & apparatus 
for effecting the storing up of speech or signals by 
magnetically influencing magnetisable bodies. 
One of the claims was for the herein described 
method of receiving, storing & reproducing 
messages, signals or the like, by subjecting a 
magnetisable body, such as a steel wire or strip, 
to the action of an electromagnet which moves 
along it, or along which it is moved, the coil of 
this magnet being first in connection with a 
transmitter, so that the wire or strip is influenced 
in & Manner corresponding to the signals trans- 
mitted, & the coil being then in connection with 
a telephone receiver by which the signals which 
influenced the wire or strip are reproduced. A 
petition for the extension of the patent was 
presented by the assignees of the patent, an 
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American co., which was not a manufacturing but 
only a promoting co. The bulk of that co.’s 
stock was held by a Danish co., which itself was 
not a manufacturing co., the manufacturing in 
Denmark being done by another Danish co. No 
attempt had been made to work the patent in the 
United Kingdom, beyond an endeavour to form 
a co. for the purpose. The invention was of great 
scientific merit, & apparatus made in accordance 
with it gave good results, but, although many 
attempts had been made to produce a commer- 
cially useful apparatus, no success had been 
achieved before the date of the presentation of 
the petition. The petition did not state the fact 
that the patentce, with an associate, had received 
£10,000 from the sale of shares in one of the 
foreign cos.; it stated that the great defect in 
the machincs had been their difficulty of adjust- 
ment & their fragility, but the patentee in his 
evidence stated that a machine exhibited did not 
suffer from fragility :—Held: (1) the petitioners 
had not shown that the merits of the invention 
were such as, in the interests of the public, would 
justify the extension of the term of the patent, 
& they had not explained or attempted to explain 
or justify their not having attempted to put the 
invention into use in this country; (2) if an 
extension were granted the benefit of it would 
belong directly to the petitioners, who had not 
done anything to develop the invention, & 
indirectly to the Danish co., & still more indirectly 
to the patentee; & (3) the petitioners were 
wanting in the required uberrima fides, in that 
they had not stated in their petition the patentee’s 
profit & had stated that the machines suffered 
from fragility——RHe POULSEN’s PATENT (1913), 30 
R. P. C. 597, 

1864. —— -—.]—Re Hoop & SALAMON’s 
PATENT (1924), 41 R. P. C. 592. 

1865. Failure to push the invention com- 
mercially.|—On a petition for prolongation of a 
patent granted in 1882, it appeared from the 
evidence that, except for an attempt in 1882, no 
effort was made to work or push the patent com- 
mercially until Nov. 1894. No sufficient excuse 
was given for this delay, & prolongation was 
refused by the Judicial Committee on this ground. 
ma DOLBEAR’S PATENT (1896), 13 It. P. C. 208, 

CG 


"1866. -——— Due to want of skili.|—Re TuoRNY- 
CROFT’s PATENT, No. 18138, ante. 








1867. |—Re HENDERSON’s PATENT, No. 
1944, post. 
1868. -|—Where it appeared that the 


patented invention had no exceptional merit & 
involved no new principle, that the assignee 
of the patents had neither by himself nor his 
agents displayed suitable energy & business 
capacity in pushing them & that the inventor 
was dead & could not possibly, if living, have 
derived advantage from their extension :—Held : 
their prolongation must be refused.—Re VAN 
GELDER’S PATENTS, Ez p. THOMPSON, [1907] A. C. 
174; 76L. J. P.C. 443; 96 L. T. 333, P. C. 

hia ——.]— Re POULSEN’S PATENT, No. 1863, 
ante. 

1870. ——— Value of invention not appreciated.|— 
Re RUNCORN WHITE Leap Co., Lrp.’s: PATENT, 
No. 1816, ante. 

1871. In England.|—-A. S. 8S. Inc., an 
American com, were the owners of two patents, 
granted in 1910, in respect of inventions for testing 
the air pressure of pneumatic tyres. Prior to 
1914 the patentees had manufactured the patented 
gauges in America only, & had devoted their 
efforts to bringing the gauges into common use 
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in that country. In Aug. 1914, the patentees 
purchased a factory in London & by the end of 
1915 had put the same in a position to satisfy the 
anticipated English demand, & in the meantime 
had widely advertised the patented gauges. In 
Aug. 1916, the London factory was requisitioned 
by the War Office. Owing to the loss of the factory 


& to the almost total cessation of imports from 


America progress in the British business in the 
patented gauges ceased. As soon after the war as 
circumstances permitted manufacture was resumed 
& the sales of the patented gauges were con- 
tinuous & increasing. A. S. S. Inc. applied by 
originating summons for an extension of the 
terms of the patents :—Held: having regard to 
the fact that manufacture in the United Kingdom 
had been commenced, discretion ought to be 
exercised in favour of appcts., notwithstanding 
the fact that there had been no manufacture here 
during the early years of the life of the patent ; 
loss had been shown, & an extension of three years 
should be granted in the case of each patent.— 
Re FaRtgs’ PATENT, Re SCHWEINERT & KRAFt’S 
PATENT (1926), 43 R. P. C. 349. 


iii. Patent having Iimited Market. 


1872. Ground for prolongation.]—-(1) The nature 
of an invention as affecting its introduction into 
use to be considered. 

(2) The new patent must be to the assignee. 
Re SoutHWoRTH’s PATENT (1837), 1 Web. Pat. 
Cas. 486, P. C. 

1878. -]—The insufficiency of the usual 
term to afford remuneration, regard being had to 
the nature of the invention, a ground for the 
extension of the term.—Re JonzEs’s PATENT 
(1840), 1 Web. Pat. Cas. 577, P. C. 

Annotation :—Refd. Re Honiball’s Patent (1855), 9 Moo. 
P.C. C. 378. 

1874. ———.]—Re BERRINGTON’S PATENT (1852), 
cited in L. R. 1 P. C. at p. 510; 4 Moo. P. C. C. 
N.S. at p. 446; 16 BE. R. 386. 

Annotations :—-Consd. Re Allan’s Patent (1867), L. R. 1 
bP. C. 507 ; Re Hughes’ Patent (1879), 4 App. Cas. 174. 
1875. -|—(1) Letters patent for an inven- 

tion communicated by a foreigner resident abroad, 
extended for five years. The invention, machinery 
for letter press printing, was of a meritorious & 
useful character, but of an expensive nature, & 
only at the latter end of the term of the letters 
patent brought into public use; & although the 
patent had been worked at a profit, it was not, in 
the opinion of the Judicial Committee, sufficiently 
eae considering the value of the inven- 
ion. 

(2) In taking an account of the profits & loss 
of the working of a patent, the patentee is entitled 
to charge, as part of his expenses, for loss of time 
in endeavouring to bring the invention into general 
use.—Re NEwTON’s PatTENtT (1861), 14 Moo. 
P.C.C. 156; 15 BE. R. 265, P. C 


Annotations :—As to (1) Refd. Re Newton’s Patent (1862), 
iUaGeina Fs f C. 176; Re Semet & Solvay’s Patent, 
(*) . "e e 


he ——.|—Re HERBERT’s PATENT, No. 1911, 
post, 

1877, .}—RUTHVEN’S PATENT CASE (circa 
1860), cited in 4 App. Cas. at p.179; 48 L. J. P.O. 
at p. 23, P. GC. 


Annotation :—Consd. Re Hughes’ Patent (1879), 4 App. 
Cas. 174. 


1878. -]—A patentee presented a petition 
for prolongation of his patent for improvements in 
sluices & floodgates. He satisfied the Judicial 
Committee that his invention was meritorious, 

' Was, from its nature, only capable of being 
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employed to an occasional or limited extent, & 
that he had had little or no profit :—Held: the 
patent should be prolonged, &, as it was an 
exceptional case, for ten years.—-Ite STONEY’Ss 
PATENT (1888), 5 R. P. C. 518, P. C. 

sear al :—Distd. Re Smith’s Patent (1922), 39 R. Pv. Cc. 


1879. -|—The patentee of an invention for 
an improved machine for planing wood presented 
a petition for prolongation. The accounts showed 
that after allowing the patentee £25 a year for 
out of pocket expenses, & £117 a year for personal 
services, he was largely out of pocket, & that he 
had been at great difficulties in pushing his inven- 
tion. The evidence showed that the machine was 
very successful. Prolongation was granted for 
seven years.—Re HAZELAND’S PATENT (1894), 
11 R. P. C. 467, P. C. 

1880. -|—Where it appeared that an inven- 
tion was of considerable merit, that there were great 
difficulties in introducing it, & that petitioner had 
incurred Joss in his endeavours so to do, their 
lordships recommended a new patent for the term 
of ten years.—He CURRIE & TIMMIS’ PATENT, 
[1898] A. C. 347; 671. J. P. C. 66; 15 R. P. C. 
63, P. C. 

Annotation :—Consd. Re McCulloch’s Patent (1908), 25 

hn. P. C. 684. 








1881. ——.]|—-Re THOMPSON’S PATENT (1902), 
19 R. P. C. 565, P. C 

1882. -]—In 1894 a patent was granted for 
new or approved appliances for use in glazing or 
otherwise covering roofs & sloping surfaces. The 
claim was for the construction of wire tension 
roofs for covering conservatories, greenhouses, 
sheds & other buildings & spaces, consisting of 
wires or rods strained to form a bearing for sheets 
of glass, metal or other material, the sheets being 
held in position by clips or similar appliances to 
secure them to the wires, substantially as & for 
the purposes herein set forth & described, & illus- 
trated in the accompanying drawings. The 
patentee presented a petition for prolongation. 
The firm of which the patentee was a member 
worked under the patent & exhibited greenhouses 
constructed on the patented system at agricultural 
& other exhibitions. It was stated in evidence 
that in any district into which the greenhouses 
had been introduced their adoption had increased 
& that the patentee had made, or would make, an 
estimated profit of about £2,100, in addition to 
an annual remuneration of £250 for fourteen 
years :—Held: although the patentee had received 
considerable remuneration, yet having regard to 
the merits of the invention, & its utility, & the 
difficulty the patentee must have found in bringing 
the invention to the notice of the public, a pro- 
longation of the patent for three years should be 
granted.—Re BOARD’s PATENT (1908), 25 R. P. C. 
537, P. C. 

1883. .|—In 1902 a patent was granted for 
improvements in or relating to means or apparatus 
for operating or controlling type-writing & type- 
setting mechanism by means of perforated tape. 
The object of the invention was to reproduce 
telegraphic messages in ordinary printed letters. 
One of the claims was as follows :—Apparatus 
for operating or controlling type-writing or type- 
setting mechanism by means of perforated tape, 
wherein the extent of movement of the tape- 
feeding mechanism is variable, & is controlled or 
determined by selecting mechanism, the action of: 
which is also variable & is dependent upon the 
position in the successive portions of tape of the 

erforations & spaces representing the successive 
fettete, the arrangement being such that when the 
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Sect. 2.—Eztension of term: Sub-sect. 5, G. (b) 712. 
~ 4v., (c), & H.; sub-sect. 6, A. & B. (a).] 


apparatus is in operation the tape will be auto- 
matically fed forward in an intermittent manner 
to an extent dependent upon the length of each 
letter, whether the lengths of successive letters 
be variable or not, substantially as described. 
At the hearing of a petition for the extension of the 
patent there was no opposition by the public, 
& it was admitted on behalf of the Comptroller- 
General, that the invention was meritorious. 
The number of users was necessarily small, & 
the working of the invention had for about a 
year been impeded by the existing war, but 
petitioners including the inventor, had received 
considerable remuneration :—Held ; the remunera- 
tion was inadequate. An extension was granted 
for seven years, not to exceed five years from the 
termination of the war.— Re CREED’s & COULSON'S 
PATENT (1916), 34 R. P. C. 11. 


iv. Other Cases. 


1884. Matters beyond patentee’s control.|—Ze 
KOLLMAN’S PATENT (1839), 1 Web. Pat. Cas. 564, 
P.C 


1885. .|—A patent, granted in 1899 to R. 
for improvements in telautograph apparatus, 
became vested in a co. who presented a petition 
for the extension of the same for fourteen years. 
It was established that no profits had been made at 
all from the patented invention up to Mar. 1908, 
when a certain licence was obtained from the Post- 
master-General which enabled the invention 
to be used practically, & that since that time small 
& increasing profits had been made :—Held: the 
patent was for a meritorious invention ; there had 
been no sufficient remuneration ; this was not duc 
to any matter undcr the control of those interested 
in the patent, & the patent should be extended 
for the further term of five years.—Re RItTCHIE’s 
PATENT (1913), 31 KR. P. C. 1. 

1886. -|—The ct. granted an extension for 
five years of a patent for an improved method of 
absorbing gases & the application thereof to the 
production of high vacua & the separation of 
gases on the ground that during the greatcr part 
of the life of the patent there had been no adequate 
opportunity of making its utility available.—Re 
DEWAR’S PATENT (1918), 34 T. I. TR. 512. 

‘ 1887. Law costs.]—Fte RUSSELL’s PATENT, No. 
1907, post. 

1888. .]—(1) In cases for extension of the 
term of letters patent, the A.-G. represents the 
Govt. & the public generally. 

An application by the Lords of the Admlty. to 
enter a caveat & be heard against a petition for an 
extension, such caveat not having been filed within 
the time required by the rules of the Privy Council 
Office, refused, as the A.-G. was present to watch 
the interests of the Govt. 

(2) Extension of letters patent granted for five 
years ; the invention being of great merit & public 
utility, but the patentee & his grantees had 
received no remuneration, in consequence of the 
originality of the patent being disputed at law. 

In granting such prolongation, the Judicial 
Committee imposed a condition, that the Comrs. 
for executing the office of High Admiral should 
have the right of manufacturing such invention, 
for the service of Her Majesty, without any licence 














PART XII. SECT. 2, SUB-SECT. 5.— 
G. (b) iv. 


1884 i. Matters beyond patentee’s con- 
trol.}—Petitioner must prove that tho 


invention is meritorious, 
thing in his power to bring out the 
invention & turn it to advantage has 
been done, & that, owing to circum- 
stances beyond his control, he has been 
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from the patentee.—Re PEttTit Smira’s Patrenry 
(1850), 7 Moo. P. C. C. 188; 13 E. R. 830, P. o. 


Annotations :—Generally, Mentd. Feather ». R. (1865), ¢ 
B. & S. 257; Income Tax Special Purposes Comrs. y, 
Pemeel, (1891) A. C. 531. 

1889. Peculiar character of opposition.|—Re 

ROBERTS’ PATENT (1839), 1 Web. Pat. Cas. 573, 


re oP 
1890. Lack of influence.|—-Re PAYNE’sS PATENT 
(1 pi cited in Coryton’s Laws of Letters Patent, 


p. 220, 

1891. Public prejudice.|Rte PAYNE’s PATENT, 
No. 1890, ante. 

1892. Discovery of gold flields.]—The ct. has 
authority to grant the prolongation of the term 
of a patent to an assignee, cven after the original 
patentee has ceased to have any connection with 
the working of it. 

Where the assignees of a patent, with the work- 
ing of which the original patentee had ceased to 
have any connection, were prevented from working 
it at a profit, on account of the discovery of the 
gold fields in Australia, the ct. granted a pro- 
longation of the term for five years.—Re NAPIER’S 
PATENT (1861), 138 Moo. P. C. C. 543; 9 W. R. 
390; 15 K. ht. 204, P. C. 

1893. Difficulty of bringing patent into use.]— 
Re ROPER’s PATENT, No. 1804, post. 

1894. Iliness.|—-The patentee of a captain’s 
bridge constructed as a self-launching life raft 
petitioned for prolongation on the ground that 
owing to illness & other circumstances beyond his 
control, he had not been adequately remunerated. 
It was proved that for nearly eight years he had 
been practically incapacitated for business in 
consequence of a railway accident. The invention 
had been awarded prizes at exhibitions, but had 
never been brought into actual use:— Held: 
having regard to the meritorious nature of the 
invention, the difficulty of bringing it into actual 
use, the patenteec’s illness, & the fact that no 
opposition was offered on behalf of the Crown, the 
case was an exceptional onc, & extension for seven 
years should be granted.—Re RoprEnr’s PATENT 
(1887), 4 R. P. C. 201. 

1895. Success dependent on _ prolongation.|— 
Re PARSONS’ PATENT, No. 1858, ante. 

1896. Time & cost of development.|—Re STILL's 
PATENT (1927), 44 R. P. C. 248. 

1897. Limitation of output by licencees.|——Jte 
NOURSE & NEWMAN’S PATENT (1927), 44 R. RP. C. 
252. 


(c) Accounts Showing Remuneration. 
See Sub-sect. 7, post. 


H. Non-Disclosure of Material Facts in Petition. 
Ground for refusal.|—-See Sub-sect. 2, ante. 


SuB-sEcT. 6.—THE ORDER. 
A. In General. 
See Patents & Designs Acts, 1907 (c. 29), s. 18; 
1919 (c. 80),8.7; R.S.C., Ord. 53a, rr. 3 & 4. 
1898. In form of new grant.]—Re ILONIBALL’S 
PATENT, No. 1776, ante. 





ted |—Re Bert’s Parent, No. 1777, 
ante. 

zee ——.]—Re Cocxine’s Patent, No. 1835, 
ante. - 





unable to obtain an adequate remunera- 
tion—Re ANDREWS & BEAVENS 
Se as (1898), 18 N. Z. L. R. 526.— 


that evory- 
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in 1871, petitioned for a prolongation thereof. On 
the hearing of the petition witnesses were called to 
prove that the invention was meritorious, but no 
witnesses were called for the Crown, & it was 
admitted that the accounts were satisfactory :— 
Held: anew patent ought to be granted for seven 
years, such patent not to contain any restrictions, 
conditions, or provisions, & no new specification 
need be filed.—Re SmitH’s PATENT (1885), 2 


R. P. OC. 14; Griffin’s Patent Cases (1884-1886), 
263, P. C. 


1902. ———.]—I think in all the circumstances of 
this case I shall be exercising my discretion 
properly if I extend these patents coterminously 
with the expiration of the American patents, & 
that is, in effect, one year in regard to each of the 
patents. That will be, in regard to one of them, 
in the form of a re-grant, & in the other in the 
form of an extension, & the order will take that 
particular form. As regards the re-grant, there 
will be the usual restrictive provisions (TOMLIN, J.). 
—Re KETTERING & CHRYST’S PATENTS (1924), 42 
ht. P. C. 507. 

1903. -]—I will grant an extension of three 
years, & it must take the form of a re-grant in the 
usual way (TOMLIN, J.).—/?e WESTMORELAND’S 
PATENT (1925), 42 R. BP. C. 513. 

1904. Extension as to some claiming clauses 
only.|—The ct. has power, under Patents & 
Designs Act, 1907 (c. 29), s. 18, to extend the term 
of a patent as to one or more of its claiming clauses 
without extending it as to all those clauses.— 
Re LONGE’s PATENT, [1911] 2 Ch. 46; 80 L. J. Ch. 
a ; 104 L. 17.716; 27T. L. R. 419; 28 R. P. C. 
365. 

Anno :—Refd. Re Trantom’s Patent (1916), 34 RB. P. C. 


.|—See, also, Nos. 1823, 1824, ante. 
1905. Power to impose conditions—-Limit to 
authority.|—LrpsAMm v. RUSSELL, No. 2566, post. 
1906. Transfer to beneficial owner.|—fe 
Younes’ PaTENT, No. 2120, post. 
-|—See Sub-sect. 6, B., post. 


B. Conditions. 
(a) In favour of Patentee or His Estate. 


1907. Application by assignee— Benefit of 
patentee.|——‘lerm of letters patent for improvec- 
ment in manufacturing gas tubes, extended by 
the Judicial Committee, under the 5 & 6 Will. 4, 
c. 83, for six years; on the ground of the great 
merit & utility of the invention, & the inadequate 
remuneration occasioned in a great measure by 
the expense incurred by litigation, which the 
assignee of the patent had been involved in for 
the protection of his patent rights. 

_Where the inventor, a mechanic, had assigned 
his interest to the patentee, his master, the Judicial 
Committee, under the circumstances, made it a 
condition to their recommendation to the Crown 
to prolong the term of the patent, that the assignee 
of the patent should secure the inventor an 
annuity during the period of the extension.— 
te Russe.y’s PaAtEnT (1838), 2 Moo. P. C. C. 496 ; 
12 BH. R. 1095, P. C. 

Annotations :—Distd. Re Bodmer’s Patont (1849), 6 Moo. 
P. C._C. 468. Consd. Re Markwick’s Patent (1860), 13 
Moo. P.C.C. 310. Distd. Re Pitman’s Patent (1871), L. R. 
: * . ea Refd. Re Claridge’s Patent (1851), 7 Moo. 
1908. .|—Re WHITEHOUSE’S PATENT 

(1838), 1 Web. Pat. Cas. 473, P. C. 

Annotations :—Consd. Re Markwick’s Patent (1860), 8 

W. R. 333. Refd. Allen v. Rawson (1845), 1 C. B. 551. 


oe ee, 
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patent granted to assignees of patentee. 

The inventor & patentee had lost largely by the 
patent, but his assignees had lately made very 
considerable profits, & from their position in the 
trade, were likely to command a very large sale 
of the patent article. The patent was of high 
merit, & of great service to the public safety. In 
such circumstances, a prolongation of the term 
was granted to the assignees for four years, upon 
conditions, first, that the assignees secured to the 
patentee half the profits derived from the sale; 
&, secondly, that the patented article should be 
sold by the assignees to the public, at a certain 
fixed price. 

In estimating the profits.made under a patent, 
the profits arising from the sale of the patented 
article for exportation must be included.—fe 
Harpy’s Patent (1849), 6 Moo. P. C. C. 441; 13 
Jur. 177; 18 BE. R. 754, P. C. 

Annotations :—Distd. Re Bodmer’s Patent (1849), 6 Moo. 
P. C. C. 468. Refd. Re Claridge’s Patent (1851), 7 Moo. 
P.C. C. 394. 

1910. ——- -——— Effect of expenditure by 
assignee.|—-I2e BODMER’s PATENT, No.1823, ante. 

1911. Benefit of widow.|—-Petition for pro- 
longation of term of letters patent by patentee, 
together with the assignees of a moiety of the 
patent. After the presentation of the petition, 
& before the hearing, the patentee died, having 
by his will appointed his widow extrix. & residuary 
legatee. Extension granted to the assignees on 
condition that they held the moiety of the patent 
in trust for the widow of the patentee. If an 
invention had not been brought into practical 
use during the term of the letters patent, it raises 
a strong, though not conclusive, presumption 
against its utility; & unless there are circum- 
stances to rebut such presumption, an extension 
of the term of letters patent will not be granted. 
The fact of a patent of a valuable nature, but 
having a limited market, not having been so 
generally used as to remunerate the inventor, is 
sufficient to remove the presumption against the 
utility of the invention.—Re HERBERT’S PATENT 
(1867), L. RR. 1 P. C. 399; 4 Moo. P. C. C. N.S. 
300; 16 1. R. 330, P. C. 

1912. ——.]—A patent was granted for 
improvements relating to the treatment of 
‘* sewage.’”’ The invention consisted in the addition 
of yeast to sewage in order to scparate the sludge 
& obtain a substance containing much less water 
than the original sludge, & so more capable of 
being economically dried & utilised as a fertiliser. 
Various assignments of the patent rights had been 
made, & a certain amount of sewage had been dealt 
with by a co., but, owing to the war & internal 
troubles in Ireland, only in a discontinuous manner, 
& for a short time. A petition for the extension 
of the patent having been presented, it was stated 
by petitioner that it was proposed that plant for 
dealing with sewage should be erected for local 
authorities at the expense of the owners of the 
patent rights, by whom the treated sludge would 
be sold as fertiliser & the plant would eventually 
become the property of the local authorities, & 
that a contract upon those terms had been made. 
The accounts showed a loss of a large sum of money 
upon, or in connection with, the development of 
the invention. The petition was supported by 
the Comptroller on the ground that, as the utilisa- 
tion of the process might be a great public utility, 
the case was an exceptional one, in which an 
extension for seven or eight years might be granted.. 
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Scct. 2.—Eatension of term: Sub-sect. 6, B. (a), 
(c), (d) & (e); sub-sect. 7, A.] 


A petitioning co., the registered owners of the 
patent, offered to secure to the grantee’s widow, 
his administratrix, a holding equal to 5 per cent. 
of the issucd capital of the co. for the time being :-— 
Held: the case came within the exceptional cases 
in which some extension beyond five years was 
permissible, & the proper term of extension was 
eight years, subject to the condition to which the 
owners of the patent had offered to submit.— 
Ite DICKSON’sS PATENT (1925), 42 R. P. C. 463. 


(6) In favour of Crown. 

1913. Rights of user without licence.} — Re 
PrErrit Smiryn’s PATENT, No. 1888, ante. 

1914. ———.j]—-In all cases where the utility of 
a patent has not been tested by actual employ- 
ment the question to be considered is, whether 
the evidence is sufficient to rebut the presumption 
arising from its non-use that the invention is one 
of no practical utility. Application for a pro- 
longation of the term granted after strong & 
unanswered evidence of utility, though the patent 
had not been used in England during the whole 
term. On grounds of public policy the condition 
was annexcd that the govt. & all contractors 
employed by the govt. should be at liberty to use 
the invention. 

_ The question to be considered in all these cases 
is Whether the evidence is sufficient to rebut the 
presumption arising from its non-use that the 
invention is one of no practical utility (SIR 
MONTAGUE SmiTu).—Re Huanes’ Patent (1879), 
oe Cas.174; 48 L.J. P. C. 20; 27 W. R. 493, 


Annotation :—Retd. Re a ; 
Mhonow Patent, (19951 Ch, 208 tee Usines du 
1915. —|—The new letters patent must 

. . . be subject to the condition, which has become 

now a usual one in cases of inventions which are 

likely to be required for use by the govt., that the 
govt. & its contractors be entitled to use the 
invention (Sir MonTAGUE Sm1TH).-—Re NAPIER’S 

PATENT (1881), 6 App. Cas. 174; 50 L. J. P. C. 

40; 29 W. R. 745, P. CG. 

1916. Refusal of court to insert condition.] 
-—Patent for improvements in the manufacture 
of fire-arms. The patentee had received large 
sums of money from govt., for the expenses of 
experiments, & by way of bounty & reward, but 
from the nature of the patent had not, in the 
opinion of the Judicial Committee, reccived 
sufficient remuneration for his invention, & in 
granting an extension, their lordships refused to 
impose & condition in the new grant, that the 
Crown should be at liberty to use the invention for 
the public service without licence from the 
patentee.—Re LANCASTER’s PATENT (1864), 2 
Moo. P. C. C. N.S. 189; 15 B. R. 872. 


Annotations :—Refd. Feather v. IR. (1865), 6 B. & S. 257. 
Mentd. Income Tax Comrs. v, Pongel (189%), BE Lr 


1917. J—Re CaRPENTER’s PATENT 
(1854), 2 Moo. P. C. C. N.S. 191,n.; 155. R. 873. 
Annolations :—Reld. Feather v. R. (1 : -& 8. , 

Manta one Tax Special’ PUEpoELe Gouin: . Pee 


1918, ght of user on certain terms.| — Re 
TAYLOR’S PATENT (1918), 35 R. P. GC. 247. 














ee (c) Licencees. 

- No new licences—Though old licences not 
renewed.|—Patentee, formerly in partnership with 
J. & W., by a deed of dissolution stipulated that 
J. & W. should have the exclusive right of granting, 
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in certain cases there provided, licences for manu- 
facturing the patent art. In recommending an 
extension of the term of the letters patent, the 
Judicial Committee imposed a condition upon the 
patentee to secure to J., in whom the interest under 
the deed of dissolution then vested, the same 
interest in the new letters patent as related to the 
granting of licences as was provided by the deed 
of dissolution, but refused to allow J. to substitute 
new licences for those granted under the original 
letters patent, in the event of the original licencees 
declining to renew their licences from him under 
the new grant.—Re NORMANDY’S PATENT (1855), 
9 Moo. P. C. C. 452; 14 BE. R. 370. 

1920. Licences to public on terms similar to one 
already granted./—A patentee, who was not a 
manufacturer, granted a licence to a manufac- 
turing firm to manufacture the patented article, 
which by agreement between them was of an 
almost exclusive character. In granting a pro- 
longation of the term of the lIctters patent, the 
new letters patent were directed to be made upon 
condition that licences should be granted by the 
patentee to the public upon terms similar to the 
one already granted.—Re MALLET’S PATENT 
(1866), L. R. 1 P. C. 308; 4 Moo. P. C. C. N.S. 
175; 16K. R. 282, P. C. 

1921. Licences to all persons on same terms.|— 
L. presented a petition for prolongation of a patent 
granted to him in 1880 for improvements in the 
construction & arrangement of apparatus for 
purifying, disinfecting, & drying. The validity 
of the patent had been upheld by the House of 
Lords in an action. The petition was opposed by 
W., one of defts. in the action, & also by the 
corpns. of N. & W. & the H. local Board, who 
did not dispute the validity of the patent or 
question the accounts or assert the insufficiency 
of the remuneration, but contended that it should 
be a term of prolongation that petitioner should 
grant a licence to anyone desiring it upon the 
same terms as to royalty as those granted to his 
exclusive licencees, which petitioner undertook 
to do before the hearing. of this petition. W. 
contended that the invention was not one of such 
exceptional merit under the circumstances as to 
justify prolongation. The Crown consented to a 
prolongation for a short period. The Judicial 
Committee decided to recommend the grant of a 
new patent for five years upon the condition that 
petitioner should grant licences on the same terms 
to all persons, the royalties to be limited to 10 
per cent. upon the selling price of each machine $ 
but that the case was not one for costs.—e 
Lyon’s PATENT (1804), 11 It. P. C. 537. 

1922. Existing licences to be continued—New 
licences to reserve twice the royalty.]|—A patent 
was granted for ‘“‘ improvements in thrust & like 
bearings.’’ ‘The object of the invention was the 
construction of a thrust bearing in which the 
lubricating oil should be automatically carried in 
between the bearing surfaces in sufficient quantity 
to form a continuous film'capable of tne Seba 
the load on the bearing. Only one of the bearing 
parts, either the fixed or the moving part, had the 
form of a continuous collar, ring, or disc; the 
other bearing part, instead of being also a con- 
tinuous ring or disc, consisted of two or more 
separate plates or blocks, each forming substan- 
tially a sector of such a ring or disc; & each 
block was pivoted at a point somewhat behind 
its centre of figure, the total bearing pressure that 
the block carried being transmitted to it by the 
pivot. <A petition for an extension of the patent 
was presented by the patentee. The petition was 
unopposed, & the merits of the invention were 
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admitted by the Comptroller-General. It was 
proved that the invention caused a very great 
reduction of friction, &, consequently, increased 
the power transmissible by a shaft, & that the 
adoption of the invention in ships of war had 
led to a great saving in coal & oil, in the cost of 
construction, & in the space occupied by the 
bearings. The remuneration of the inventor had 
been about £15,000 :—Held: the invention was 
very meritorious; the inventor had not been 
wanting in diligence in attempting to bring the 
invention into practical use; the remuneration 
of the inventor had been inadequate. An exten- 
sion of the term of the patent for seven years was 
granted, on condition that the patentee should 
continue the licences to existing licencees on the 
same terms as in those licences, & should, in 
the case of future licencees, not claim a royalty 
greater than twice that charged to certain exist- 
ing licencees.—He MICIELL’s PATENT (1919), 36 
R. P. C, 223. 

1923. ———_.|—Re FLEMING & GALE’s PATENT 
(1919), 86 BR. P. C. 266. 

1924. Terms of licences subject to direction of 
Board of Trade.|—In 1904 a patent was granted 
for ‘‘ improvements in apparatus for ventilating, 
& for humidifying & warming & cooling air.’’ 
The invention was more particularly applicable 
to cotton spinning & weaving factories. The 
patentee presented a petition for prolongation. 
By the Factory & Workshop Act, 1901 (c. 22), 
& earlier statutes, obligations as to ventilation 
were imposed on manufacturers, but the pro- 
visions of the Acts were not enforced, the manu- 
facturers having objected that the legal standard 
could not be attained. In 1904 an expert 
appointed by the Home Office reported that the 
standard could be attained by means of peti- 
tioncr’s apparatus. Petitioner had made a profit 
by the sale of his apparatus, but at the hearing 
of the petition it was admitted on behalf of the 
Crown that if the statutory provisions had been 
enforced he would have made a larger profit. 
Petitioner stated that, in the event of prolonga- 
tion being granted, he was willing to grant licences 
on terms fixed by the Board of Trade & to accept 
the decision of the Board as to whether or not he 
was charging excessive prices :—Held: an exten- 
sion for six years should be granted, the patentee 
undertaking to abide by any direction the Board 
of Trade might give as to the prices of the machines 
or the terms on which licences were to be granted. 
site HART’s PATENT (1908), 25 R. P. C. 299. 
ainotation :—Mentd. McCullock’s Patent (1908), 25 R. P. C. 


1925. Exclusive licence to be renounced.| 
A patentee had granted an exclusive licence for 
the last nine years of the term of the patent, as 
he was unable in any other way to get funds to 
work the patent. The licencees were made co- 
petitioners in a petition for prolongation. Pro- 
longation was granted for a term of seven years, 
but the exclusive licencee was required to renounce 
all right. & benefit under the exclusive licence.— 
Re SHONE’s PATENT (1892), 9 R. P. C. 438. 


(da) Registration of Licences. 

1926. Undertaking to procure.|]—I will grant an 
extension of three years. There must be an 
undertaking to procure the registration of the 
licences. The order must be in the re-grant 
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1932 i. Condition precedent to pro- 
longation.|}—On an application for an 
extension appct. must exhibit in the 


affidavit in support of his application 
a balance sheet showing t he 
presents as being the receipts & 
expenditure year by year in respect of 
the patent.—Re ROBINSON’S 
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form, & with the usual proviso (TOMLIN, J.).- 
Re Morison’s PATENTS (1924), 42 R. P. C. 611. 
1927. _ -Re Scuoor’s & Mor¥’s PATENTS 
(1925), 48 R. P. C. 74. 
1928. _ -Re ArGyYLis, Lrp., Perrot & 
RUBURY’S PATENT (1925), 43 R. P. C. 161. 


(e) Extension of Expired Patent. 


1929. No action to be brought against innocent 
infringers.|.— Re FLEMING & GALE’S PATENT, No. 
1923, ante. 

1930. Patent expired shortly before making of 
Order—Usual provisions inserted.]|— te COossAR’s 
PATENT (1926), 44 R. P. C. 201. 

1931. -|—The <A. co. applied by 
originating summons for the extension of the terms 
of three patents all granted in respect of ‘‘ Improve- 
ments in or relating to Telephone Systems.” ‘The 
patents were three of a group of seventeen, the 
terms of six of which had already been extended. 
One of the patents expired ten days before the 
hearing of the summons. The application was 
opposed by C. co., on whose behalf it was con- 
tended that the war had in fact benefited the A. co. 
inasmuch as the development of automatic 
telephony in this country having been delayed 
by the war, the A. co. had been able to develop 
their system so as to enable them, after the war, 
to compete with a rival system which might, but 
for the war, have been adopted, & that, in any 
case the period of extension asked for was too 
long :—Held: the opponents’ contention had 
not been made out & cach patent should be 
extended so as to expire on Jan. 18, 1931, the 
date fixed for the expiry of the six earlicr patents ; 
the provisions usual in the case of expired patents 
must be inserted, although it was not due to any 
default of appcts. that one patent had expired 
at the date of the hearing of the summons, the 
ct. having received a measure of assistance as the 
result, of the opposition, there would be no order 
as to costs.—Re DIcKER’s PATENT (No. 2), Re 
DERRIMAN’S PATENT, Re MARTIN’S PATENT (1927), 
44 KR. P. C. 263. 








SUB-SECT. 7.—ACCOUNTS. 
A. Proper and Sufficient Account. 

1932. Condition precedent to prolongation.|— 
Re MARKWICK’S PATENT, No. 1712, ante. 

1933. + Re Bert’s Parent, No. 177%, 
ante. 

1934. ——.]—Re H1.us’ Parent, No. 1769, ante. 

1935. .|—(1) To entitle a patentee to a 
prolongation of the term of letters patent, he must 
satisfactorily establish the amount of his profits. 

A patentee did not manufacture or sell the 
patented article (ship anchors), but granted 
licences to I. to manufacture, from whom he 
received royalties. On an application by him 
for an extension of the term of the letters patent 
on the ground of inadequate remuneration, the 
accounts produced of his own expenditure in 
carrying on the patent being unsatisfactory, & 
no accounts given of the profits derived by the 
licencees, a prolongation of the letters patent was 
refused, first, as the patentee’s accounts were 
unsatisfactory, & secondly, from the patentee 
having so dealt with his patent rights as to deprive 








(1918), 25 C. L. R. 116.—AUS. 
wha 


1982 ii. ——-.}—Ree LAWRENCE & 
KENNEDY’S PATENT (1910), 27 R. P. C. 
ATENT 252.—SCOT. 
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Sect. 2.—Esatension of term: Sub-sect. 7, A. & B.] 


him of the power of showing the amount of profit 
derived from the working of the patent. 

(2) Licencees stand, with respect to the profits, 
in the same position as an assignee of the patentce. 
—Re TROTMAN’S PATENT (1866), L. R. 1 P. C. 
118; 3 Moo. P. C. C. N.S. 488; 16 E. BR. 185, 


P. C. 

1986. ——.]—Fte Saxpy’s Patent, No. 1783, 
ante. 

1937. .]—Petitioner, secking the grace & 





favour of the Crown, in applying for an extension 

of the term of letters patent, is bound to bring his 

accounts before the committee in such a shape 
as to leave no doubt what the remuneration has 
been that he has received from the patent. 

The petition for extension, & the accounts 
furnished by petitioner, the patentee, not con- 
taining sufficiently full & accurate information in 
respect to the patent, or the remuneration reccived 
by him, the Judicial Committee declined to 
recommend a prolongation of the term. 

The principle, where the statement of the 
remuneration received by the patentee, is on the 
face of the petition & accounts filed unsatisfactory, 
of adjudicating without reference to the merits 
of the invention, as acted on in Saxby’s Patent, 
No. 1788, ante, recognised.—Re CLARK’S PATENT 
(1870), L. R. 3 P. C. 4213; 7 Moo. P. C. OC. N.S. 
255; 17K. R. 97, P. C. 

Annotations :-—Distd. Re Houghton’s Patent (1871) 
Pp. C, 
1938. -|—(1) Accounts of profits & loss 

filed by a patentee on his application for a pro- 
longation of the term of letters patent being 
prima facie unsatisfactory, the Judicial Committee 
directed the question of accounts to be taken before 
considering the merits of the invention. As the 
accounts were not satisfactorily explained, the 
application for a prolongation was refused. 

(2) It is certainly not desirable to refuse the 
costs of a fair opposition, since it is rather in the 
interest of this tribunal to encourage bond fide 
oppositions (per Cun.)—Re WIELD’S PATENT 
(1871), L. R. 4 P. C. 89; 8 Moo P. C. C. N.S. 300 ; 
17 KE. R. 325, P. C. 


L. R. 
C. 461. Refd. Re Pitman’s Patent (1871), L. R. 4 











hi -|—Re ADAIR’s PatTENT, No. 1699, 
ante. 
1940. -|—(1) On petition for extension of 


the term of letters patent the accounts of the 
patentee, who was also the manufacturer of the 
patented article, did not distinguish between 
receipts in respect of the patented article & 
receipts in respect of other articles manufactured 
by the patentee, or between the profits of the 
earlier or later years of the term :—Held: the 
accounts were not satisfactory, & further time to 
amend the accounts was refused.—Re Yates & 
KELLETT’S PATENT (1887), 12 App. Cas. 147; 
“t . J-P.C.1; 37. L. R. 358; 4h. P. C. 150, 

1941. -|—Where the accounts filed by a 
patentee showed not the result of the books, but 
the accountant’s correction of them, & where it 
also appeared that the books themselves had been 
kept in such a way that without a very long, 
minute, & laborious investigation it was impossible 
to say whether he had been adequately re- 
munerated or not :—Held: a petition for pro- 
longation must: be dismissed.—Re LAKr’s PATENT, 
Pegs C. 240; 60 L. J. P.C.57; 8 RP. C. 


peer ——.|—Re LANE Fox’s Patent, No. 1785, 
azite. 





PATENTS AND INVENTIONS. 


1943, ——.]—Jte CLARK’s PATENT, No. 1717, 
ante. 

1944. -i— Where petitioners were assignees 
& purchasers of a British patent as a commercial 
speculation, & their accounts did not disclose 
with any clearness the extent of the profits made 
either by the inventor or petitioners :—Held : pro- 
longation must be refused, although the invention 
was one of great merit & worthy of exceptional 
consideration; the expiration of the foreign 

atents for the same invention & the failure of 
he British patentee to push the invention in this 
country for the first seven years of the life of the 
patent were serious, though not in themselves 
objections to a prolongation. 

Prolongation of a patent refused, appct. being 
the assignee by purchase of the patent as a com- 
mercial speculation, & there being no satisfactory 
evidence that the inventor had not been adequately 
remunerated.—_Re HENDERSON’S PATENT, [1901] 
A. C. 616; 70 L. J. P. C. 119; 85 L. T. 358; 
17 T. L. R. 676; 18 R. P. C. 449, P. C. 

Annotation :-—Refd. Re Wuterich’s Patent, [1903] A. C. 206. 


1945, ———.]}-Petition by assignees of a patent 
for its extension dismissed, no means of judging 
whether the inventor had been remunerated having 
been given. An application for adjournment was 
refused as unprecedented.—Re PEACH’S PATENT, 
Ex p. PEACH & BOSWELL, HATFIELD & Co., [1902] 
A. C. 4143; 71L.75.P.C. 98; 87 L. T. 153; 19 
ht. P. C. 65, P. C. 

1946. -|—The accounts presented to the 
Committee on an application for extension of a 
patent must be intelligible & complete, showing 
what remuneration the patentee has actually 
received. He cannot be allowed, except perhaps 
in very special circumstances, to supplement 
them by oral evidence.—Re WUTERICH’S PATENT, 
1803} A. ©. 206; 72 L. J. P.C. 60; 88 L. T. 306, 
Pec. 


1947. Absence of books unfavourable to 
petitioner.|—-A petition was presented for pro- 
longation of a patent for refrigerators by a co., the 
assignecs of the patent. The assignecs admitted 
a profit by the patentees previous to the assign- 
ment ot £7,000 odd, & by the co. of £2,000, & one 
of the patentees had received £2,750, as manager 
of the co. The accounts of the patentees’ working 
were missing. In the prospectus issued on the 
formation of the co., it was stated a profit had been 
made which would pay 7 per cent., which, if true, 
would have made the profit considerably larger 
than was admitted by the patentees. The sale 
of the refrigerators was not increasing :—Held: 
doubting whether the patent had sufficient merit 
to justify prolongation, the remuneration was 
adequate, & the patentees must be taken to have 
received more than they had admitted, as in the 
absence of the books, & of a reasonable explana- 
tion of such absence, everything must be taken 
most strongly against petitioners, & if the state- 
ment in the prospectus was untrue, that would 
bring an amount of discredit into the case which 
would prevent prolongation being granted.— 
1 ae weencals PATENT (1890), 9 R. P. C. 85, 


1948. What are sufficient accounts—Annual 
profits must be shown.|—Re PERKINS’ PATENT, 
No. 1832, ante. 

1949. ——— Made up from insufficient material 
By accountant.|—He LAKE’s PATENT, No. 1941, 
anie. 


1950. ——— era Pa applied for prolongation 
of a patent granted to him, alleging utility of the 
invention & that he had received no remuneration 
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at all. He had kept no books, but shortly before 
the presentation of the petition he had marked 
upon certain cheques drawn upon his private 
account approximately the amounts expended 
by him at different times in working the patent. 
Upon these materials the accounts accompanying 
the petition were made up by the accountant. 
There were no vouchers or other corroboration :— 
Held: prolongation ought to be refused.—Re 
HuGHEsS’ PATENT (1898), 15 R. P. C. 370, P. C. 


1951. Utility as to part only—Profits as to 
that part to be shown.]—J%e Wu_LAcy’s PATENT, 
No. 1685, ante. 

1952. Where remuneration very large— 
Must be of fullest nature.|—It may not be always 
necessary to show licencees’ profits, but the profits 
of a gales who is assignee of one-third of the 
patent with a free licence must be shown. 

The owners of patents for improvements in the 
manufacture of steel presented a petition for 
prolongation. It was admitted that a profit of 
over £250,000 had been made. It appeared that 
the original patentees had, in order to get their 
invention taken up, given to B. one-third share in 
the patents & a free licence, that a large number 
of licences were granted to manufacturers, & that 
for the convenience of dividing profits a limited 
co. had been formed of the persons interested in 
the patents, including B. It was alleged by peti- 
tioners that the invention was of national import- 
ance, & of such exceptional merit that the 
remuneration was not adequate. By their 
accounts petitioners showed the moncys received 
for royalties, & the proportion received by B. in 
respect of his third share, but did not show the 
profits made by any of the licencees, nor any 
profits made by B. before the formation of the co., 
nor B.’s manufacturing profits since. Some of 
the items of expenditure were grouped together 
under one head, such as an item of £15,000 for 
salaries, office rent, travelling & general expenses, 
experiments & drawings. A preliminary objec- 
tion was taken by the Crown that the accounts 
were insufficient, if not on the ground that they 
did not show the licencees’ profits, at any rate 
because they did not show B.’s profits, & also 
because no sufficient details were given of the 
items :—Held : doubting whether, if the case had 
been gone into, any evidence could have induced 
the Committee to report inadequate remuncration, 
in such a case the accounts ought to be of the fullest 
nature ; without going into the questions whether 
the licencees’ profits should be shown, which 
might not be necessary, or whether a considerable 
humber of items might be lumped together, 
which might be justifiable, the case of B., an 
assignee of a share of the patents & a free licencee, 
was entirely different; the profits made by B., 
S80 far as his manufacturing profits were assignable 
to the patents, & all the profits made by him by 
the use of a free licence, compared with the profits 
made by other licencees paying royalties, ought 
to have been shown, & the petition was dismissed. 
_~ tte Tuomas’ Patents & THoMAS & GILCHRIST’S 
PATENT (1892), 9 R. P. C. 367, P. C. 

ib bie: profits must be shown.|— See Sub-sect. 7, 

+» post. 

rere: profits.|See Sub-sect. 7, 
post. 








Profits to be Shown. 
See Patents & Designs Act, 1907 (c. 29), 8s. 18 (4). 


1958. Foreign profits.|—Re Harpy’s Parent, 
Yo. 1909, ante. 
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1954. From foreign patent.]|—Re ADAIR’S 
PATENT, No. 1699, ante. 
1 Patents, Designs, & 


e ° —(1) 
Trade Marks Act, as (c. 57), s. 25, clause 4, 
does not alter the rules adopted by the Judicial 
Committee. 

(2) It is the duty of a patentee applying for a 
prolongation to produce accounts of all the profits 
received under foreign patents in respect of his 
invention.—Re NEWTON’s PATENTS (1884), 9 
App. Cas. 592; 52 L. T. 329; Griffin’s Patent 
Cases (1884-86), 262; 1 R. P. C. 177, P. C. 

1956. -.|—Re JOHNSON’S PATENT (No. 

2), No. 1765, ante. 

1957. Sale of patent for cash & shares—Subse- 
quent sales of shares to be shown.|—-Re BOowErR- 
BARFF PATENT, No. 1722, ante. 

1958. Assignment for lump sum & annual pay- 
ment—Annual payments to be shown.|]—In 1884, 
a patent was granted to L. for ‘‘ improvements in 
moulds for moulding decorative or other slabs & 
blocks.’’ He assigned this patent with others to 
the P. A. co., & £6,000 was the consideration for 
the assignment, besides which L. had received 
£250 from another co. The P. A. co. went into 
liquidation & a new co., the A. S. co., acquired 
the patent. L. & the A.S. co. presented a petition 
for prolongation. It transpired that L. had for 
some eight years received £300 per annum as 
managing director of the A. co. L. claimed to 
deduct from the £6,250 the costs incurred by him 
in certain legal proceedings in relation to the 
patent, & that the balance was an insufficient 
remuneration. The accounts showed that the 
patent had been worked at a loss:—Held: the 
£300 a year ought to have been brought into 
account: by the patentee ; he was not entitled to 
made the deductions claimed.—Re McLEANn’s 
PATENT (1898), 15 R. P. C. 418, P. C. 

1959. Profits from subsidiary patents—To be 
clearly eritaweegera pe petition was presented 
for prolongation of letters patent for ‘‘ Improve- 
ments in dissolving cellulose & allied compounds.”’ 
The invention consisted of a new reaction pro- 
ducing a new matcrial, & for petitioners it was 
alleged that the uses to which the new material 
could be put had to be ascertained & the trades 
in them created, & that therefore, although the 
merits of the invention were very great & the 
patentees had shown great industry in endeavour- 
ing to get the invention taken up, they had not 
received adequate remuneration. The accounts 
included matters relating to subsequent patents 
taken out by the patentees & included accounts 
relating to the sale of foreign patents & the 
accounts of certain licenced companies in which 
the patentees held a considerable interest. The 
patentees alleged that there had been a loss on 
English business taken alone. For the Crown, it 
was objected that the accounts were not suffi- 
ciently clear & in particular did not distinguish 
between expenditure in respect of the patent, & 
that in respect of subsidiary patents subsequently 
taken out by the patentees; & that it was not 
shown that there was a loss on the English busi- 
ness taken alone, & that the patentees had not 
fulfilled their duty to present clear accounts :— 
Held: though the accounts were at first sight 
rather confusing, the Board were satisfied after 
explanations & after consideration, that the 
accounts were sufficient, &, the invention being 
of great merit, the patent was prolonged for five 
years.—Re Cross, BEVAN & BEADLE’S PATENT 
(1906), 23 R. P. C. 485, P. C. 

Profits as manufacturer.]—-See Sub-sect. 7, C., 
post. 
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Sect. 2.—Hatension of term: Sub-sect. 7, C., D., 
F. & G.; sub-sect. 8, A. & 


C. Deductions from Profits. 


1960. Deductions not mentioned in petition.]— 
The administrator of a patentee petitioned for 
prolongation of the patent on the ground of 
inability to obtain due remuneration for perfecting 
the invention. The accounts presented showed a 
‘nett remuneration of £8,038 16s. 4d. The patentee 
at the bar claimed that some further deductions 
not mentioned in the petition or the accounts 
ought to be made from this sum :—Held: no such 
deductions could be made, & evidence on the 
point was under the circumstances inadmissible ; 
&, on the evidence which was admitted, the 
patentee had not been inadequately remunerated, 
& the petition should be dismissed. 

What the statute says is, that the Judicial 
Committee shall, in considering their decision, 
have regard to the nature & merits of the invention 
in relation to the public. Upon that, evidence 
has been called, which shows what can hardly be 
disputed, viz., that the invention which is the 
subject of the patent is a beneficial invention; 
but as to the petitioner showing there was any 
special or peculiar advantage in the invention in 
relation to the public to entitle the patentee to 
the large reward of an extension of his patent, 
their lordships are of opinion that he has totally 
failed so to do. No such proof has been given 
(LORD BLACKBURN).—Re BAILEY’S PATENT (1884), 
aoe Patent Cases (1884~86), 258; 1 R. P. C. 

re som, Or 

1961. Necessary expenses.|—Jve Kay’s PATENT, 
No. 1773, ante. 

1962. Whether cost of litigation may be 
deducted.J—2te HEATH’s PATENT (1853), 8 Moo. 
P. C. C. 217; 2 Web. Pat. Cas. 247; 14 I. KH. 
88, P. C. 

Annotation :—Refd. Re Honiball’s Patent (1855), 9 Moo. 
P. C. C. 378. 

1968. ~——.|—ve BovILL’s PATENT, No. 1686, 
ante. 

1964. ——.|.—-Re McLEAn’s PaTENy, No. 1958, 
ante. 

1965. Suits compromised & costs given up.] 
—Re HILus’ PATENT, No. 1769, ante. 

1966. Loss of time in bringing patent before 
public.|—He NEWTON’s PATENT, No. 1875, ante. 

1967. .|—In circumstances showing a want 
of adequate remuneration, an extension of the 
term of letters patent granted for six years. In 
estimating the profits derived from the patent, 
the Judicial Committee will take into consideration 
a deduction from the profits of the patent for 
the personal expenses of the patentee, for the 
exclusive devotion of his time in brinying the 
patent into practical operation & public notice.— 
Re CARR’S PATENT (1873), L. R. 4 P. C. 5389; 9 
Moo. P. C. C. N.S. 379; 17 E. R. 556, P. C. 

1968. Division of royalty with agent.}] — Re 
POOLE’S PATENT, No. 1798, ante. 

Patentee also manufacturer.]—Sec Sub-sect. 7, 
D., post. 








D. Patentee also Manufacturer. 


1969. Accounts must show profits of patent—& 
of manufacture.|—Re MuNtTz’s PATENT, No. 1830, 
ante. 





ie ——— —— .|— He BETr’s PATENT, No. 1777, 
ante. 

1971. ——.|—Rte SaxBy’s PaTENT, No. 
17838, ante. 

1972. ——.j|—Re DUNCAN & WHILSON’s 





PATENT, No. 1728, anie. 


PATENTS AND INVENTIONS. 





1978. —— Sufficiency.|—He YATES & 
KELLET?’s PATENT, No. 1940, ante. 

1974. General increase in business due to patent.] 
—Re SaAxBy’s PATENT, No. 1783, ante. 

1975. Deduction of profits as manufacturer.|— 
Re GALLOWAY’S Patent, No. 1709, anie. 

1976. ——.]—Re Brtr’s PaTENT, No. 1777, ante. 


1977. —— Amount.|—te Hinzs’ PATENT, No. 
1769, ante. 
1978. |—Re DuncAN & WILSON’s 








PATENT, No. 1728, ante. 

1979. Mere preference of market.|—-Re 
GALLOWAY’S PATENT, No. 1709, ante. 

1980. Invention cheapening manufacture.]—In 
1920 the assignees of a patent granted in 1905 
applied by originating summons under Patents & 
Designs Act, 1907 (c. 29), s. 18, as amended by 
Patents & Designs Act, 1919 (c. 80), s. 7 (3), for 
an cxtension of the term of the patent. The 
evidence in support of the application was to the 
effect that the invention consisted in a machine 
for cutting the pile of cotton velvets ; that appcts. 
had acquired the patent in 1911, & prior to the 
war had expended a large sum of money on new 
buildings & machines; that owing to the war 
appets. had not been able to use the said buildings 
& machines to their full capacity; & that in 
addition they had been unable to sell machines to 
customers abroad :—Held: where the effect of a 
patent is to reduce the cost of production, the 
profits of a manufacturer who is a monopolist in 
the use of the patent can be divided into (a) 
ordinary manufacturing profits & (b) profits 
arising from reduced cost of production, & it 
would be wrong to say that, because those profits 
are not segregated from each other, a loss was a 
loss solely as a manufacturer & not as a patentee ; 
& such loss & also loss with reference to the manu- 
facture of machines for sale abroad came within 
Patents & Designs Act, 1907 (c. 29), s. 18 (6). An 
extension of three & a half years was granted.— 
Re UNITED VELVET CuTrrers Assocn., Lrp.’s 
APPLICATION (1920), 37 Rt. P. C. 261. 








ii. Assignees. 
Sce Sub-sect. 3, C., ante. 


F. Licencees. 

1981. Exclusive licencees.]|— He SHONE’S PATENT, 
No. 1925, ante. 

1982. Whether licencees’ accounts essential.}— 
Re TROTMAN’sS PATENT, No. 1935, ante. 

1983. —— Assignee of one-third part.]— He 
THOMAS’ Patents & THomMAS & GILCHRIST’S 
PATENT (1892), 9 R. P. C. 367, P. C. 


‘G. Practice. 

See BR. S. C., Ord. 53, r. 3 (4). 

1984. Accounts unsatisfactory—Merits not con- 
sidered.|—Re SAxBy’s PATENT, No. 1783, anie. 

1985. ——.]—Re CLARK’s Parent, No. 
1937, ante. 
ante. 

1986. Accounts prima facile satisfactory—Proof 
of merits before considering accounts.|—/te HOUGH- 
TON’S PATENT, No. 1854, ante. 

1987. Time for production.|—Re Yares & 
KELLET?Y’S PATENT, No. 1940, ante. 

1988. Admission of oral evidence to supplement 
accounts — Deceased patentee having kept no 
accounts—Only small estate left.|}—Re HEaTH’Ss 
PATENT, No. 1678, ante. 

1989. Books lost during bankruptcy.]— 
fie HUTCHISON’s PATENT, No. 1693, ante. 








.]— See, generally, Sub-sect. 7, A» 





Part XIJ.—TrErRm or Patent. 


Pik ——.]— Re WUTERICH’S PATENT, No. 1946, 
ante. 

1991. Adjournment for amendment of accounts.] 
—Re YATES & KELLET?T’s PATENT, No. 1940, ante. 
PEACH & BOSWELL, HATFIELD & Co., No. 1945, 


ante. 

1998. Production & inspection before hearing. |— 
Re BRIDSON’S PATENT, No. 2039, post. 

1994, Whether strict proof required.] — Le 
THOMPSON’S PATENT, No. 1881, ante. 


SUB-SECT. 8.—PRACTICE. 
A. In General. 

See Patents & Designs Acts, 1907 (c. 29), s. 18 
& 1919 (c. 80),5.7; R.S.C., Ord. 58a, vr. 3 

1995. Application for extension—Governed by 
R. S. C., Ord. 58a, r. 3.) —It. S. C., 1908, Ord. 53a, 
r. 3, forms in itself, taken in connection with the 
Rules of the Supreme Court which are made 
applicable, a code by which all questions of 
practice relating to petitions for the extension 
of patents are to be governed, & the subsequent 
rules of the order as to particulars in cases of 
petitions for revocation & actions for infringe- 
ment are governed by different considerations. 

R. 8S. C., 1908, Ord. 53a, r. 3 (1), gives the ct. 
considerable latitude as to what particulars of 
objections to a prolongation should be given, & 
the considerations which apply are those which 
apply to pleadings generally. But the objector 
should at the earliest stage possible give the 
petitioner particulars of what he relies on as 
preventing the patent from being novel or from 
having subject-matter, including a concise state- 
ment of what he knows as to any literature, 
specifications, & the like documents relied on.— 
Re JOHNSON’S PaTENT, [1908] 2 Ch. 487; 77 
L. J. Ch. 732; 99 L. T. 442. 

1996. Whether failure to observe rules may be 
remedied—Necessity to observe statutory pro- 
Mag arr cd ADAM’S PATENT (1898), 16 R. P. C. 
; 1997. ——.]—Re Pracn’s Patent, Le ». 
I ie & BOSWELL, HATFIELD & Co., No. 1945, 
ante. 

1998. Petition prosecuted with effect—Brought 
to hearing before expiry of patent.]—(1) By 5 & 6 
Will. 4,c. 83, s. 4, it is provided, “that no ex- 
tension shall be granted if the application shall 
not be made & prosecuted with effect, before 
the expiration of the term originally granted in 
such letters patent’ :—Held: the petition for 
such prolongation must be brought to a hearing 
before the expiration of the letters patent, & 
the pendency thereof is not sufficient to bring it 
within the proviso. 

Where, therefore, petitioner had been prevented 
prosecuting his petition before the expiration of 
the letters patent, by the conduct of parties 
objecting, & from the circumstance of the Judicial 

ommittee not being sitting, & the period for 
Which such letters patent had been originally 
granted, had, in the mean time, expired, the 
Judicial Committee, feeling themselves bound 

y the terms of the Act of Parliament, dismissed 
the petition, though no laches, or neglect, could be 
imputed to petitioner. 


PART XII. SECT. 2, SUB-SECT. 8.—A. 


; As Adjournment.}—Where the verm 
wa patent has been extended by 
4n Act of Parliament passed subse- 
a hae to the presentation by the 
atentes of a petition under Patents 


L R. 83.—IR, 


& Designs Act, 1907 (c. 29), s. 18, the 
petition must be adjourne 
Re ALLIBON’S PATENT, [1920] 1 


c. Notice of hearing.}—In case of 
extension the ct. will require notice of 
the hearing to be given ¢ 
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(2) The rules enacted for practice, in patent 
cases, under 5 & 6 Will. 4, c. 83, must be observed 
in an application for a prolongation under Patents 
Act, 1839 (c. 67).—Re BoDMER’s PATENT (1840), 
2 Moo. P. C. C. 471; 12 E. R. 1085, P. C. 
Aas :—Refd. Re Kay’s Patent (1839), 3 Moo, I. C. C. 


1999. 
2566, post. 

2000. Amendment—Of petition.|—Re REECE’s 
PATENT (1881), cited in Halsbury’s Laws of 
England, Vol. X XIT., p. 200. 

2001. Application to enter caveat by Crown— 
Out of time.|—e Prrrit SMITH’s PATENT, No. 
1888, ante. 

2002. Particulars of objections—Whether essen- 
tial in case of Crown.|—Re CHURCH’S PATENTS, 


No. 1782, ante. 

2003. Sufficiency ar ee is sufficient, 
prior to tendering evidence of instances of antici- 
pation, to state the grounds of objection to the 
extension of Ictters patcnt without stating all 
the particulars of those objections.—Re BALL’s 
PATENT (1879), 4 App. Cas. 171; 48 L. J. P. C. 
24: 27 W. R. 477, P. C. 

Annotation :—Refd. He Livet’s Patont (1892), 9 R. P. C. 


2004. To be given at earliest moment.|— 
Re JOHNSON’S PATENT, No. 1995, ante. 

2005. Evidence — Admissibility of American 
epee eno ae STEWART’S PATENT, No. 1780, 
ante. 

Adjournment for amendment of accounts.|—See 
Sub-sect. 7, G., ante. 


B. Advertisements. 
See Patents & Designs Act, 1907 (c. 29), s. 18 
(1): R.S. C., Ord. 584, rr. 3 (a), (6), (c). 
2006. Proved before case heard.]|—Re PERKINS’ 
PATENT, No. 1832, ante. 
2007. Advertisements after petition — Whether 
allowed.]|—Re LINDON’S Pa'TTENT (1897), 14 R. P. C. 


6438, P. C. 
Anan :-—Distd. Re Frieze-Greon’s Patent, [1907] A. C. 


——.|—-LEDSAM v. RusSELL, No. 

















2008. .]—Re PoysER’s PATENT (1907), 
24 Rh. P. C. 157, P. C. 
2009. No power to waive provisions of 








statute.|—Under the Patents Act, 1883 (c. 57) the 
Board has no power to entertain a petition for 
extension where there has not been any advertise- 
ment as prescribed by sect. 25 (1). It has no 
power to dispense with the express provisions ot 
a statute —Re Fripze-GREEN’s PATENT, [1907] 
A. C. 460; 76L. J. P. C.105; 97 L. T. 223, P. C. 

2010. In what journal advertised — Patentee 
resident abroad.|—Re DEROSNE’s PATENT, No. 
1771, ante. 

2011. What advertisements necessary—Amend- 
ment of summons.|—A. & G. applied by origi- 
nating summons for an extension of the term of a 
patent granted to them in respect of an invention 
of ‘‘ Shelf-supporting brackets.’’ In the title of 
the summons the patent was stated to be “ for 
an invention of self-supporting brackets.’’ An 
extension was granted, & subsequently the error 
in the title of the summons was discovered. 
Appcts. then applied to the ct. for leave to put 
the matter in order by amending the summons. 
The application was refused, & it was intimated 


& BEAVEN’S PATENT 
L. R. §626.—N.Z. 


d. Right of Registrar of Patents to 
appear.}—Re MAROONI'S WIRELESS 
TELEGRAPH Co., LTD., [1920] N. Z. 
L. R. 188.—N.Z. 


Re ANDREWS 
generally. (1898), 18 N. Z. 


o the A.-G.— 
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PATENTS AND INVENTIONS. 


Sect. 2.—Eztension of term: Sub-sect. 8, B. & C. talned—Difficulty of assessing profits made.|— 


(a) 


that a fresh summons should be issued & adver- 
tised. On the second summons coming before 
the ct. on the application to fix a day, the order 
for an extension that had been made previously 
was repeated._—Re HouGHToN’s (A. B. & G. G.) 
PATENT (1926), 43 R. P. C. 348. 

2012. Not order granting extension.]— 
Where a petition is presented under Patents & 
Designs Act, 1907 (c. 29), s. 18, asking for an ex- 
tension, the order granting the extension is not 
advertised as in the case of an amendment of a 
specification under Patents & Designs Act, 1907 
(c. 29), s. 22, & R. S. C., Ord. 53a, r. 23 (f).—Re 
FERRANTI’S PATENT (1918), 88 L. J. Ch. 123; 
119 L. T. 306; 34 T. L. R. 3903; 62 Sol. Jo. 535. 





C. Time for Proceedings. 
(a) In General. 


See Patents & Designs Act, 1907 (c. 27), s. 18 
(1); & Patents & Designs Act, 1919 (c. 80), s. 7. 

2018 Application for extension—General rule 
—-Short time before six months prior to expiry 
—Not altered by Patents & Designs Act, 1919 
(c. 80), s. Bie) The procedure by originating 
summons introduced by Patents & Designs Act, 
1919 (c. 80), s. 7 (3), was merely substituted for 
or alternative to the former procedure by petition, 
& by reason of Patents & Designs Act, 1907 (c. 29), 
s. 92, as amended by Patents & Designs Act, 1919 
(c. 80), s. 20, sched., the decision of the judge 
selected by the Lord Chancellor was final in every 
case with the exception mentioned in the schedule, 
namely, an order revoking or confirming the 
revocation of a patent. 

D., who claimed to have suffered loss or damage 
by reason of hostilities, applied by originating 
Summons under Patents & Designs Act, 1907 
(c. 29), s& 18, as amended by Patents & 
Designs Act, 1919 (c. 80), s. 7, for the exten- 
sion of the terms of eight several patents 
granted in the years 1911 to 1915 inclusive. The 
G. L. B. syndicate, Ltd., made a similar applica- 
tion in respect of three patents granted in the 
years 1912, 1915 & 1916 respectively :—Held : 
(2) the well settled practice as to applications 
for the extension of the terms of letters patent 
existing prior to Patents & Designs Act, 1919 
(c. 80), namely, that the application had to be 
made very shortly before the six months prior 
to the expiration of the patent, had not been 
materially altered by Patents & Designs Act, 
1919 (c. 80), 8. 7; & accordingly, an application 
for prolongation under Patents & Designs Act, 
1919 (c. 80), s. 7, must be made as a general rule 
quite a short time before the expiration of the 
patent; (3) the “loss or damage’’ through 
hostilities, mentioned in Patents & Designs Act, 
1919 (c. 80), s. 7 (3), referred to loss or damage 
suffered during the whole term of the patent, & 
not merely to that which was suffered during a 
portion of that term; (4) in neither of the cases 
was there any special circumstance to justify a 
departure from the general rule.—Re DAVIDSON’S 
PATENTS, Re GASKIN’S PATENTS, [1921] 1 Ch. 69; 
90 L. J. Ch. 214; 124 L. T. 800; 37 T. L. R. 57; 
65 Sol. Jo. 74; 87 R. P. C. 252, C. A. 

Annotations :— Asto (2) Distd. Re Metropolitan Amalgamated 


Ry. Carriage & Wagon Co. & Greg’s Patent (1920), 37 R. P.C. 
Consd. Re Pugh’s Patents (1921), 38 R. P. C. 150. 


2014. -—— Whether early application enter- 
PART XIl. SECT. hs SUB-SECT. 8.— within which an 
2021 i. Discretion of court.|—Tho timo 


application for an 
extension may be made, may, before 
the expiration of the patent, be extended 


gaa PATENT (1837), 1 Web. Pat. Cas. 
ik 
Annotation :—Folld. Re Allibon’s Patent (1920), 37 R. P.C. 30. 

2015, —— Necessity for special circum- 
stances—-Two years before expiry.|—In Oct. 
letters patent were granted for ‘‘ improvements 
in railway coaches, tramcars, & the like, & in 
the manufacture of the same.’’ On Mar. 23, 1920, 
the patentees applied by originating summons 
under Patents & Designs Act, 1907 (c. 29), s. 18, 
as amended by Patents & Designs Act, 1919 
(c. 80), s. 7 (3), for an extension of the term of 
the patent. The evidence in support of the 
application was to the effect that the invention 
was a pioneer invention, that until Aug. 1914, 
appcts. had endeavoured to procure the intro- 
duction of the use of the invention, but that the 
outbreak of war had prevented them from carrying 
the matter further, & that, owing to the heavy 
expenditure necessary for the development of the 
invention, it would not be of advantage to appcts. 
to proceed with such development unless the term 
of the patent should be extended :—Held: the 
case was within Patents & Designs Act, 1907 (c. 29), 
s. 18 (6), the circumstances of the case were 
sufficiently special to justify the application being 
made two years before the expiration of the term 
of the patent, owing to the exceptional expendi- 
ture necessary to enable the advantages of the 
patent to be reaped, it was probable that such 
expenditure would have to be deferred until the 
extension of the patent or abandoned, & five 
years extension should be granted.—Re METRO- 
POLITAN AMALGAMATED RAILWAY CARRIAGE & 
Wacon Co., Lrp. & GrEG@’s PaTENT (1920), 37 
R. P. C 266. 

2016. ——- _—- —_—_.]—_Re DAVIDSON’S PATENTS, 
Re GASKIN’sS PATENTS, No. 2013, ante. 

2017. ——— Effect of statute extending 
duration.|— Where after an application for pro- 
longation of a patent had been launched & tho 
advertisements required before the petition had 
been issued, but a new Act for extending the 
duration of patents for two years was passed a few 
days before the petition was filed, thereby rendering 
the petition premature in the ordinary course :— 
Held: even though the expenses of advertising 
would be thrown away, the petition must stand 
over generally with liberty to apply to restore 
later on.— Re Smiru’s PATENTS (1920), 90 L. J. Ch. 
110; 123 L. T. 568; 37K. P.C.32; 36 T.L. BR. 321. 

2018. — Extension of time by Comptroller— 
Patents, Designs & Trade Marks (Temporary) 
Rules, 1914, r. 3.|;—By virtue of Patents, Designs 
& Trade Marks (Temporary) Rules, 1914, r.. 3, 
the Comptroller has power to extend the time which 
is limited by Patents & Designs Act, 1907 (c. 29), 
s. 18 (1), for presenting a petition for the prolonga- 
tion of a patent.—Re WoopDaLL & DUCKHAM’S 
PATENTS (1917), 87 L. J. Ch. 67; 117 L. T. 216; 
61 Sol. Jo. 479; 34 R. P. C. 228. 

2019. Petition presented more than one 
week after last advertisement—Service of notice 
of motion to admit on person filing caveat.|— 
Re HUTCHISON’S PATENT, No. 1698, ante. 

2020. Notice of opposition.]|— Re ARGYLLS, LTID., 
PERROT & RUBURY’S PATENT, No. 1928, anie. 

















(b) Application for Extension after Expiry. 


See Patents & Designs Act, 1919 (c. 80), s. 7 (1): 
2021. Discretion of court.|—On Dec. 29, 1902, 


to a time subsequent to such expira- 
tion.— Re ROBINSON’s PATENT (1918), 
25 C. L. R. 116.—AUS. 


Part XII.—TrERM oF PATENT. 


a patent was granted for ‘‘ improvements in hopper 
barges & dredgers”’; & on Feb. 24, 1920, the 
patentee applied by originating summons under 
Patents & Designs Act, 1907 (c. 29), s. 18, as 
amended by Patents & Designs Act, 1919 (c. 80), 
s. 7 (3), asking that, if necessary, the period within 
which application might be made for the extension 
of the term of the patent, or for the grant of a new 
patent in respect thereof, might be extended, & 
that the term of the patent might be extended, or 
that an order might be made granting to the 
patentee a new patent for such a term as might 
be specified therein. The patentee stated in an 
affidavit that he, with his family, owned about 80 
per cent. of the capital in a co. which the patentee 
had never licenced under the patent, but which 
he had permitted to manufacture under the patent. 
Up to the outbreak of the war the co. had built, on 
an average, about one vessel a year embodying 
the patent, & in the ordinary course of business 
had completed one such vessel in 1914, & another, 
by special permission of the Ministry, in 1915, 
the co. having become a controlled establishment. 
At the hearing of the summons, the Comptroller 
contended that an application at so long a time as 
three years after the expiration of the patent 
could not be allowed, & that it had not been shown 
that the co. could have built a vessel a year, or 
that there had been any loss to the patentee as 
such :—Held: the patentee was claiming in respect 
of a loss sustained by him, not as patentee, but as 


one of the shareholders in the co., & a loss sustained — 


because the co., in common with other ship 

building cos., had been precluded from building a 

ship, not because the co. had been precluded from 

building a ship with certain patent rights attaching 
to it; without deciding that it was impossible to 
grant an extension of a patent under the legisla- 
tion in question when the patent had expired 
three years before the application, it would have 
to be a very special case for such an extension 

to be made; the case before the ct. was not a 

special case of that kind, & it would not be right 

to extend the patent for one year, or possibly 
eighteen months, which would be the utmost to 
which the patentee could be entitled.—Re BRown’s 

PATENT (1920), 37 R. P. C. 142. 

Annotations :—Refd. Re Pierpont & Duncan’s Patent & 
Boult’s Patent (1921), 38 R. P. C. 355; Re Poulsen’s 
Patent (No. 2) (1921), 38 R. P. C. 105. 
2022. Exercise of discretion—Petition presented 

before expiry of patent.|.—LrpsaAm v. RUSSELL, No. 

2566, post. 

2023. Two years after expiry—Application 
impossible before.|—In 1904, letters patent for 
‘““improvements in & connected with electric 
capstans ’’ were granted to D. & letters patent 
for ‘‘ improvements in & connected with capstans ”’ 
were granted to B. D. & B. had pooled their 
interests in the patents. The patents expired in 
1918. In 1920 D. & B. made a joint application 
by originating summons under Patents & Designs 
Act, 1907 (c. 29), s. 18 (6), amended by Patents 
& Designs Act, 1919 (c. 80), for extension of the 
terms cf the patents & adduced evidence that prior 
to the war there had been a growing demand for 
capstans manufactured under the patents; that 
from 1905 till Mar. 1915, one hundred & eighty- 
three capstans had been manufactured ; that from 
Mar. 1915, till Mar. 1917, eight capstans had been 
manufactured ; that from Mar. 1917, till Mar. 1918, 
no capstans had been manufactured; & that 
Capstans were again in course of manufacture :— 

eld ; an extension of four y2ars should be granted. 

ie “O. & BAXTER’s PATENT (1920), 38 
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2024. ——— Special case must be made out.|— 
Re Brown’s PATENT, No. 2021, ante. 

2025. . Re PoULSEN’S PATENT 
(No. 2), Re HAGE’S APPLICATION, No. 2059, post. 

202 -|—The M. L. corpn. was the 
registered proprietor of two patents which had 
expired respectively in Oct. 1917, & Dec. 1917. 
In 1920 it applied by originating summons for an 
extension of the patents. The application was 
opposed by S. on the ground (inter alia) that he 
had used the patented inventions, & incurred 
expense in connection therewith, on the footing 
that the patents were dead. Owing to the M. L. 
corpn. having been engaged on the manufacture 
of munitions throughout the war, & having been 
controlled from 1915 onwards, manufacture of the 
patented article had been practically suspended, 
& the corpn. had been largely unable to meet the 
demand for the patented article. The rcasons 
advanced for delay in making the application were 
that. when the patents expired in 1917, there 
seemed little prospect of a speedy cessation of 
hostilities ; that, apart from the fact that appcts.’ 
establishment was controlled, it was impossible 
to obtain materials for work other than such as 
was authorised by Govt.; that owing to the 
pressure of Govt. work it was impossible to 
devote the time necessary to preparing a case by 
petition; but that as soon as the provisions of 
the Patents & Designs Act, 1919 (c. 80), had come 
into force appcts. had considered their position 
with the result that this application had been 
instituted :—Held: ina case where a patent had 
expired for over two years a special case was 
necessary to the grant of an extension; in view 
of that, & that appcts. had, since the patents 
had expired, been able to sell the patented article 
very much as if the patents had been still in 
existence, & also that an extension might prejudice 
the opponents, an extension ought not to be 
granted.—Re PIERPONT & DUNCAN’S PATENT & 
BouULt’s PATENT (1921), 38 R. P. C. 355. 

2027. Decision not to apply at right time.|— 
In Jan. 1905, letters patent were granted to P. for 
an invention relating to ‘‘ improvements in 
navigable vessels.”” In 1906 the patent was 
assigned to M. S. C., Ltd., P. receiving three 
thousand shares in the co. In Jan. 1919, the 
patent expired. The invention, in substance, 
consisted in constructing vessels situated on or 
below the water line. In a petition for extension 
of the patent, presented in 1920 by the patentee 
& his assignees, petitioners claimed that the use 
of this principle imparted to the vessel greater 
strength, less dead weight, reduced vibration, 
steadier sea going qualities, increased cargo 
capacity, & resulted in a considerable saving of 
cost in construction & working; & alleged that 
the invention had not been extensively used owing 
to the principle of the invention being contrary 
to accepted scientific thought, & the consequent 
disinclination on the part of shipbuilders to adopt 
it, & also owing to Govt. restrictions as to ship- 
building during the war. That nine ships had 
been built up to 1914, & one in 1917, one in 1918, 
& one in 1921, & that two ships were being built. 
Patents had been taken out in a number of 
foreign countries, but with the exception of the 
United States patent, they had all lapsed or 
expired. The M. S. C., Ltd., had, prior to the 
expiration of the patent, been advised that, in 
order to obtain an extension, it would be necessary 
to give the inventor an increased interest in the 
invention, & in consequence of that & of con- 
flicting advice as to whether the merit of the 
invention was sufficient to support a successful 
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Sect. 2.—Eztension of term: Sub-sect. 8, C. (b), D., 
E., F. & G. (a), (b), (c) & (d); sub-sect. 9, A.] 


petition, no application had been made at that 
time. P. had since acquired an increased interest 
in the patent. In 1920 leave was given to present 
the petition without prejudice to the objection 
that it was out of time, the motion for leave heing 
ordered to be dealt with at the hearing of the 
petition :—Held: petitioners having decided not 
to apply for an extension at the right time, the 
jurisdiction to extend ‘the period under the 
proviso to Sub-sect. 1, of Sect. 18 of Patents & 
Designs Acts, 1907-1919, ought not to be exercised 
so far as the application was made under the old 
jurisdiction ; so far as the application was based 
on sub-sect. 6, the result of the war had been to 
cause loss to the patentee; & substantially four 
& a half years of the useful life of the patent had 
been lost, & an extension of four & a half years from 
the expiration of the patent should be granted on 
terms as to infringement proceedings & licences.— 
Re PETERSEN’S PATENT (1921), 38 R. P. C. 267. 

Aunaicn :—Refd. Re Hunt’s Patents (1922), 39 R. P. C. 


D. Accounts. 
See Sub-sect. 7, G., ante. 


E. Appeal. 
2028. No appeal from originating summons.]— 
Re DAVIDSON’S PATENTS, ie GASKIN’S PATENTS, 
No. 2018, ante. 


F. Loss due to Hostilities. 

Form of application—Originating summons.]|— 
See Patents & Designs Acts, 1907 (c. 29), s. 18, 
& 1919 (c. 80), s. 7 (8); R.S. C., Ord. 53a, r. 4. 

2029. Petition in involved case.|— 
Re POULSEN’S PATENT (No. 2), te HAGE’S APPLI- 
CATION, No. 2059, post. 

2030. Particulars—-By Comptroller — Objection 
intended to be insisted on.|— He Happan’s 
PATENTS (1923), 41 R. P. C. 166. 

2031. Onus of proof.|—D. & B., who were the 
registered proprietors of a patent granted in 1906 
to R. in respect of an invention of ‘‘ Improvement 
in means for conveying cotton from a bale breaker 
or the like to the mixing rooms of a mill ”’ applied 
by originating summons for an extension of the 
patent. It appeared from the evidence that the 
nature of the patented apparatus was such as to 
necessitate it being sold, in the first instance, at 
approximately cost price in order to secure its 
introduction into general use, & that up to 1914 
no real profits were made; that in Aug. 1914, 
appcts. had commenced manufacturing munitions 
of war & that in Sept. 1915 they had become a 
controlled establishment; that owing to their 
being controlled & the high cost of Jabour & 
materials & the disturbed state of the trade it 
had not been possible to develop the patented 
invention ; that in Nov. 1919 appcts. had become 
decontrolled, & that in 1919, 1920, & 1921 they 
had sold a large number of the patented apparatus 
at a very large profit :—Held: it lay upon appcts. 
to show affirmatively that they had suffered loss 
or damage; the abnormal profits made since the 
end of the war, which to a very large extent were 
the result of the war, had more than counter- 
balanced the loss sustained as the result of the war, 
& an extension of the patent should not be granted. 
—Re RusSHTON’s PATENT (1922), 40 R. P. C. 30. 

Application after extension.|—-See No. ‘ 








PATENTS AND INVENTIONS. 


G. Costs. 
(a) Petitioner Successful. 


See i. S. C., Ord. 538A, r. 3 (wu). 

2032. No ground for opposition.] — Re Down- 
TON’S PATENT (1839), 1 Web. Pat. Cas. 565, P. QO, 

20388. Difficult & doubtful case.|—He CHURCH’s 
Patents, No. 1782, ante. 

20384. Opposition withdrawn.|—M. co. & H. co, 
applied by originating summons for an extension 
of the term of a patent granted to M. in 1909, 
Evidence of loss due to hostilities was given, 
Notice of opposition had been given but was sub- 
sequently withdrawn. Owing to delays arising 
out of the opposition the summons was not heard 
until the patent had expired for over a year. In 
view of that circumstance an extension of four 
years from the date of the expiration of the patent 
was granted. The opponents were ordered to pay 
the costs of the application so far as they had 
been increased by the opposition.—Re MARTINEAU’s 
PATENT 1926), 44 R. P. C. 205. 

2035. ———-.]|—Re DRESSLER’S PATENT (1926), 44 
R. P. C. 2038. 

2086. Measure of assistance from opposition.]— 
Re Dicker’s Parent (No. 2), Be DERRIMAN’s 
PATENT, Re MARTIN’S PATENT, No. 1931, ante. 

2037. Petitioner partially successful—Period of 
extension reduced.|—J. applicd by originating 
summons for an extension of the terms of two 
patents, the second being a patent of addition for 
a@ period of five years. The application was 
opposed by L. co. The patents related to improve- 
ments in the manufacture of axles, & had been 
worked only by L. co., who had installed apparatus 
for that purpose at their works at C. Prior to the 
war the major part of the manufacture of axles 
carried out by L. co. had taken place at their 
works at P. During the war the P. works had 
been enlarged to meet the govt.’s demand for 
steel, & in consequence thereof the manufacture 
of axles had been wholly transferred to C. It was 
contended by L. co. that the decrease in royalties 
during the war had been due to lack of orders, 
& that such decrease had been balanced by a 
corresponding increase after the war; that the 
transfer of the manufacture of axles to C. had 
resulted in a benefit, due to the war, to J., since 
apparatus for working the patents had not been 
installed at P.; & that in any case the period of 
extension asked for was too long :—Held: 
(1) appct. had suffered a loss which would be fairly 
compensated by the grant of an extension of two 
‘pia & (2) the result of the opposition having 

een to substantially reduce the period of extension 
asked for, appct. should not be awarded costs.— 
fie JOHNSTON’S PATENTS (1927), 44 R. P. C. 254. 


(b) Petition Abandoned. 


2088. Discretion of court.|—(1) The Judicial 
Committee will exercise a discretion as to the 
allowance of an opposer’s costs upon an abandoned 
petition for extension of letters patent. 

(2) A gross sum allowed for costs of opposers, 
instead of referring their costs to taxation. 

(3) An affidavit of merits by petitioner upon the 
question of costs, rejected, as no copy had been 
served upon the opposers.— Re MILNER’sS PATENT 
(1854), 9 Moo. P. C. C. 39; 14 HE. R. 212, P. C. 

2089. Costs given to all opposers.|—(1) Applica- 
tion, under Evidence Act, 1851 (c. 99), 5. 6, by 
parties who opposed an extension of letters patent, 
for production & inspection of petitioners’ accounts 





PART XII. SECT. 2, SUB-SECT. 8.—E. 
e. No appeal from Lord Ordinary.] 


of the Lord O 


——There is no appeal from the decision 
r ry on a petition 
brought in Scotland for an extension 


of the term of a patent.— Re LAWRENOR 
KENNEDY’S PATENT (1910), 27 
It. P. C. 252.—SCOT. 
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previous to the hearing of the petition refused, 
with costs. | : 

(2) Costs given to all the opposers upon peti- 
tioners abandoning petition before hearing. 

(3) Where the petition is abandoned, it is not 
necessary that the opposers should serve petitioners 
with notice of their intended application to the 
ct. for costs of opposition.— Re BRIDSON’sS PATENT 
(1852), 7 Moo. P. C. C. 499; 13 E. R. 978, P. C. 

2040. .]—On a petition for prolongation of 
letters patent, a day was fixed for hearing. Ob- 
jections were lodged against an extension. Before 
the hearing petitioners abandoned the prosecution 
of the petition. In such circumstances, costs of 
opposition allowed to opposer.—Re Hornpy’s 
PATENT (1853), 7 Moo. P. C. C. 5083; 13 E. R. 
974; sub nom. fe HORNBY’s PATENT, Fa p. 
ASHTON, 1 C. L. R. 519, P. C. 

2041. ———.]—Re Brown’s PATENTS (1886), 3 
R. P. C. 212, P. C. 

2042. Gross sum allowed.|—e MILNER’S 
PaTENT, No. 2038, ante. 

2043. One set of costs between opponents.] 
—Re IMRAY’S PATENT (1908), 26 R. P. C. 11. 

2044. Leave to withdraw.|— Re 
STEARN’S PATENTS (1911), 28 R. P. C. 696. 

2045. ——— Leave to withdraw refused.] — Re 
LILLIEHOOK’S PATENT (1920), 37 R. P. C. 36. 

2046. Service on opposers of notice of application 
for costs.|—-Re BRIDSON’s PATENT, No. 2039, ante. 














(c) Successful Opposition. 

See R.S. C., Ord. 534, rr. 3 (uw), (v), (2). 

2047. Successful opposer usually given costs— 
To encourage opposition.}] — Re HOoNIBALL’S 
PATENT, No. 1776, ante. 

2048. ——.|—Re WIELD’S PATENT, No. 
1938, ante. 

2049. Gross sum for costs of all opposers.]— 
Where there were two opponents to an application 
for a prolongation of a patent upon substantially 
the same grounds of objection, the Judicial Com- 
mittee, upon a successful opposition, allowed a 
gross sum for the costs of both parties.— Re JONES’ 
ao (1854), 9 Moo. P. C. C. 41; 14 E. R. 218, 


2050. To avoid expense of taxation.|— 
Re Hinxs’ Patent, No. 1769, ante. 

2051. To be divided pro rata.|—Re Joun- 
SON’S PATENT, No. 1995, ante. 

2052. ——— Others than Comptroller.|—In 1904, 
a patent was granted for ‘‘ Improvements in 
Instruments for detecting & measuring alternating 
electric currents.” One of the claims was for 
“A vacuous vessel having in it two conductors 
adjacent to but not touching each other, one of 
them being heated, these conductors being con- 
nected by a circuit outside the vessel, such circuit 
being exposed to some influence tending to pro- 
duce an alternating current in it & which contains 
a galvanometer or other instrument for detecting 
& continuous current substantially as described.” 
A petition for the extension of the term of the 
patent was presented by the patentee & the 
owners of the patent. Petitioners alleged that the 
invention, the subject of the patent, & commonly 

hown as the ‘‘ F. valve’’ enabled the signals of 
wireless telegraphy to be received with certainty 
at distances much greater than had been possible 
with any previously known detector & that it 
was, & had been for some years, used all over the 
world for long distance signalling. They also 
alleged that the detectors previously in use were 
Satisfactory for short distunce work, & were 
cheaper & less fragile than the patentee’s invention, 
& that, accordingly, until long distance stations 
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had come into use, there had not been any market 
for the invention. The customers of the owners 
of the patent had been practically confined by 
Jegislation to a co. working under licences from the 
owners, & to various Govt. departments, which, 
until the outbreak of war, had made little use of 
high power wireless stations. It was alleged by 
some of the opponents of the petition that (inter 
alia) the alleged invention was wanting in subject- 
matter & utility, & by them & other opponents 
that petitioners had been adequately remunerated. 
At the hearing it was admitted by petitioners that 
they had made a profit of about £8,500, on the sale 
of the valves, & it was proved that petitioners had 
received a sum of over £13,000 on the shares 
received on the sale of foreign patent rights to 
subsidiary cos., that they had a large share of 
pending claims against British Govt. departments, 
& that they had bcen monopolist users of the 
invention, with one exception, & had had, during 
the whole term of the patent, opportunity for 
fully exploiting the invention :—Held: without 
deciding as to subject-matter, the invention was 
of unusual utility, but the remuneration of peti- 
tioners had not been inadequate. Petition was 
dismissed, with one set of costs among the 
opponents, other than the Comptroller.—He 
FLEMING’s Patent (1919), 36 R. P. C. 553; 35 
T. L. R. 179. 

2058. Discretion to give no 
STEWART’S PATENT, No. 1780, ante. 

2054. ———.]—Re Lyon’s PATENT, No. 1921, ante. 


costs.] — He 


(d) On Originating Summons. 


See R.S. C., Ord. 53, r. 4 (7), (k), (Ul). 
2055. Comptroller’s costs—Same practice as on 
petition.|— Re WINGQUIST’sS PATENT, No. 2057, post. 


SuUB-SECT. 9.—LOSS DUE TO HOSTILITIES. 
A. In General. 

See Patents & Designs Acts, 1907 (c. 29), s. 18; 
1919 (c. 80), s. 7 (3). 

2056. Extension in nature of substitution for 
part of original term— Effect of failure to manu- 
facture.|—-By Patents & Designs Act, 1919 (c. 80), 
s. 7 (3), it was provided that at the end of sect. 18 
of Patents & Designs Act, 1907 (c. 29), the fol- 
lowing sub-sect. should be added: ‘‘ (6) Where 
by reason of hostilities between His Majesty & any 
foreign state, the patentee as such has suffered 
loss or damage... an application under this 
sect. may be made by originating summons... 
& the ct. in considering its decision may have 
regard solely to the loss or damage so suffered by 
the patentee. .. .”’ 

On an application for an extension of a patent 
under this provision, in which it was shown that 
loss or damage had been suffered by the patentee 
by reason of hostilities, it appeared that the 
patented article had never been manufactured in 
the United Kingdom, but that as a matter of 
ordinary business success any attempt to manu- 
facture in the United Kingdom would have been 
foredoomed to failure :—Held: although on an 
application for an extension under Patents & 
Designs Act, 1907 (c. 29), s. 18, as unamended the 
failure to manufacture would have been a grave 
objection to granting an extension, it was far less 
material in an application seeking an extension 
under the new sub-sect. when the extension was 
in the nature of a substitution for part of the 
original term of the patent which had been 
rendered valueless by reason of hostilities; & 
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accordingly, for this reason & having regard to 
the satisfactory explanation given by appets. of 
their failure to manufacture in the United King- 
dom, an extension ought to be granted .— He 
Sociith CHIMIQUE DES USINES DU RHONE’S 
Patent, [1922] 1 Ch. 258; 91 L. J. Ch. 348; 126 
L. T. 657; 66 Sol. Jo. 217; 39 R. P. C. 27. 

Annotation :-—Refd. Re Faries’ Patent, Re Schweinert & 

Kraft’s Patent (1926), 43 R. P. C. 349. 

As to ‘default of patentee.|—See Sub-sect. 5, G. 
(bd) ii., ante. 

2057. Abnormal profits since war—May coun- 
terbalance loss due to war.]—-In 1907 letters patent 
were granted to W., & in 1911 were assigned 
to a foreign co., subject to a sole & exclusive 
licence granted in 1910 to a British co. In 1922 
the patent was assigned by the foreign co. to the 
British co. subject to & with the benefit of the sole 
& exclusive licence. The foreign co. held 
practically all the share capital of the British co. 
The invention, the subject of the patent, was 
specially applicable to a particular purpose, but 
was also applicable to general purposes. The 
British co. alleged that, by reason of the war & 
govt. control, the special application of the inven- 
tion could not properly be developed & that they 
had suffered loss. During the war there was a 
greatly increased demand for the article to which 
the patent related for general purposes. This 
demand was partly met by the British co. by 
obtaining supplies from the foreign co., but owing 
to the rate of exchange the British co. suffered 
heavy loss. During the war the foreign co. made 
large profits. The British & foreign cos. joined 
in an application by originating summons for an 
extension of the patent on the ground of loss due 
to hostilities. The application was opposed. 
At the hearing appcts. were unable to prove 
definitely the date at which the British co. became 
a controlled establishment :—Held: (1) the 
foreign co. being on the register as the patentees 
during the period of the war, the position of the 
British co. as sole & exclusive licencee did not 
constitute them the patentees within Patents & 
Designs Acts, 1907-1919, s. 18 (6); (2) a slight 
retardation had taken place in the percentage of 
sales by the British co. of the patented article for 
its special purpose as compared with total sales, 
but that was outweighed by the increase in the 
total sales & in the sales for the particular purpose 
resulting from the war ; (38) if the British co. alone 
were to be considered, very large losses exceeding 
the profits had been incurred by the co., & the 
foreign co. as patentee had made a large extra 
profit in consequence of the hostilities ; (4) in the 
circumstances, the date from which govt. control 
was exercised was inmaterial, but it was for appcts. 
to establish such date if necessary for their case. 

(5) In the absence of special circumstances the 
same practice as regards the costs of the Comp- 
troller-General should be followed as is provided 
for under R. S. C., Ord. 53a, r. 3 (w), in the case 
of petitions—Re Winaquist’s PATENT (1923), 
40 R. P. C. 261. 

Reason for shortening period of extension.] 
—See Sub-sect. 9, E., post. 

No jurisdiction to entertain application after 
patent once extended.]—-See Sub-sect. 11, post. 

2058. Petition on insufficient ounds under 
Patents & Designs Act, 1907 (c. 29)—-Regarded as 

roceeding under Patents & Designs Act, 1919 
fo 80), in respect of war losses.|—-Re Hunt's 

ATENTS, No. 1842, ante. 

2059. Position of firm coming into existence 
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during period of hostilities..—In July, 1990 an 
application was made by originating summons 
for the extension of a patent which had expired 
in July, 1917. Appcts. were H., the registered 
legal owner at the date of the expiration of the 
patent, a syndicate entitled to the beneficia] 
interest in the patent at the date of the application, 
& a co. which had succeeded the said syndicate in 
the beneficial interest. The application wag 
opposed by the Crown upon the grounds (inter 
alia) that the patent had expired nearly three 
years previously to the application; that since 
the patent had expired the invention had been 
used & developed by govt. departments & others 
on the footing that the patent had expired; & 
that the facts of the case were not such as to bring 
it within sub-sect. 6, added to Patents & Designs 
Act, 1907, c. 29, s. 18, by Patents & Designs 
Act, 1919 (c. 80). The application was also 
opposed by C. F. Elwell & The Radio Communica- 
tion Co., Ltd. Evidence was given in support 
of the application to show that, owing to Treasury 
restrictions, appcts. had not been able to obtain 
the capital necessary to exploit the patent, & 
that user of the invention was restricted owing to 
the war:—Held: (1) especially in view of the 
exceptional case that an appct. must make out 
to obtain the extension of the term of a patent 
that has expired for three years, the evidence did 
not establish a prima facie case for an extension. 
(2) Semble: sub-sect. 6 is primarily aimed at 
compensating persons whose existing business or 
position has been interfered with by reason of the 
outbreak of hostilities, & a co. that had come into 
existence during hostilities would only with 
difficulty bring itself within the sub-sect.; (3) 
appct. H. having sold the patent to appct. co., 
his former position was merged in that of a share- 
holder, & he could only be compensated in that 
capacity by reason of an extension being granted 
to the co. The application was dismissed & 
appcts. were ordered to pay the costs of the 
opponents EH. & the R. C. Co. (4) Applications 
under sub-sect. 6 could be made by petition instead 
of by originating summons, & in an elaborate & 
involved case it was desirable that the application 
should be made by petition.—RHe POULSEN’S 
PATENT (No. 2), fe HAGE’s APPLICATION (1921), 
38 RK. P. C. 105. 

Annotation :—As to (4) Refd. Re Hunt’s Patents (1922), 39 

KR. P. C. 131. 


2060. Failure to bring patent into general use.|/— 
J. & T. were the grantces of two patents in 1906. 
The patentees agreed to assign the patents to a 
co., which co. subsequently assigned its interest 
in the patents to the P. co., which became the 
beneficial owner of the patents. No assignment 
was ever executed. In 1909 J. died. In 1922 T. 
& the P. co. applied by originating summons for 
an extension of the patents. The first patent had 
never come into general use, but with regard to 
the second patent there had been a considerable 
loss due to conditions caused by hostilities :— 
Held: there not having been any business in the 
material covered by the first patent to be inter- 
fered with, an extension should not be granted, 
but an extension of four years & three months was 
granted with regard to the second patent.—Zte 
rf oaeen & TITLEY’s PATENTS (1922), 39 R. P. C. 

2061. Less or damage—Loss during whole term 
of patent—Patents & Designs Act, 1919 (c. 80), 
s. 7 (8).)—Re DAVIDSON’s PATENTS, Re GASKIN’S 
Patents, No. 2013, ante. 

2062. Loss of opportunity.]—Re CossaR’s 
PATENT, No. 1930, ante. 
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2063. 
ante. 

2064. Development delayed.| -— Re 
DICKER’S PATENT (No. 2), Re DERRIMAN’S PATENT, 
Rte MARTIN’S PATENT, No. 1931, ante. 

2065. Loss of foreign profits.|—-Re UNITED VEL- 
pet CuTters Assocn. LTp.’8 APPLICATION, No. 
1980, ante. 





.I— Re DRESSLER’S PATENT, No. 2035, 


a 


B. Personal Services. 


2066. Military service—Of patentee.|—B. & T. 
were the grantees of a patent granted in respect 
of an invention of ‘‘ Improvements in cinemato- 
graph pictures ’’ in which the basic purpose was 
the embodiment in a portable form of a cinemato- 
graph machine that could be used in the home 
free from technical difficultics of operation & in 
which pictures were taken by the ordinary strip 
fim & reproduced through a microscope in a 
spiral serics on a flat disc. At the time of the 
grant of the patent both patentees were without 
capital & T. was bkpt. In order to exploit the 
patented invention the patcntces entered into an 
agreement with U. whereby U. was to buy the 
patent, & also to pay a royalty & to employ T. 
in connection with developing the patented 
invention. B. & T. remained the registered legal 
owners of the patent. A considerable amount of 
experimental work was found to be necessary to 
make the patented invention capable of com- 
mercial exploitation, & experiments with that 
object were carried on until Aug. 1914. 

It was impossible to carry on the experiments 
during the period of the war owing to the fact 
that U. & his staff were engaged cither with His 
Majesty’s Forces or on work of national import- 
ance. The experiments were resumed in 1919, & 
in 1922 the patentees were in a position to exploit 
the patented invention commercially. In Oct. 
1921, T. obtained his discharge from bkpcy. & 
by an agreement made in July, 1922, the grantces 
regained the beneficial interest in the patent, U. 
being given an interest in the patent in return 
for financial assistance. On an application by 
oviginating summons for an extension of the term 
of the patent :—Held: LB. & T. had suffered loss 
quad patentees, including loss of opportunity of 
developing the patented invention & an extension 
of five years should be granted.—Re BRown & 
BROWN’s PATENT (1923), 40 R. P. C. 95. 








2067. .|—He CLAUDE’S PATENTS (1926), 
44R.P. 0.17. 
2068. ——— Of applicant.|—Re AyrE & BAaAtL- 


LARD’S PATENT (1924), 42 R. P. C. 178. 

2069. Of applicant’s son.|—B. was the 
grantec of a patent granted in 1906 in respect of an 
invention of ‘‘ Improvements relating to calen- 
dars.”” The profits made with respect to the 
patent showed a consistent increase until 1914. 
During hostilities the profits decreased, & owing 
to the control of paper during 1917 & 1918 the 
business was almost at a standstill. Thereafter 
the profits again increased. ‘The patentee was 
also hampered by the absence of his son on 
military service. After the termination of hos- 
tilities the patentee formed a private liability co., 
in which he held nearly all the shares, to organise 
“ carry on his business, including the patent. 
Subsequently the patent was assigned to the co. 
B. & the co. applied by originating summons for 
an extension of the patent. Extension of three 
years was granted.—/te BENNET’S PATENT (1922), 
2 R. P. 0. 447. 
“#2070. Of directors & staff of licencees.'— 
F. was the grantec of three patents, granted ini 
respect of inventions of improvements in internal 

J.—VOL. XXXVI. 
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combustion engines. Two of the patents were 
granted in 1909, & the third in 1913. The in- 
ventions related to a new type of opposed piston 
engines suitable for operation in either gas or 
liquid fuel & for land, marine or acronautical 
purposes. The invention the subject of the 1918 
patent was of an improvement on the inventions 
the subject of the 1909 patents. F. granted an 
exclusive licence, including the power of granting 
sub-licences, for the whole of the unexpired term 
of the patents and any extension thereof for all 
land & aeronautical purposes to E., Ltd., & subse- 
quently assigned the patents, subject to the said 
licence to S., Ltd. S., Ltd.,who were the registered 
owners of the patents, applied by originating 
summons for an extension of the patents. The 
exor. of F., who was deccased. was a consenting 
party to the application. S., Ltd. & E., Ltd., who 
had the same chairman, directors & staff, had 
jointly endeavoured to develop the inventions, 
their policy being to do so by the grant of licences. 
Under the licences some engines had been com- 
pleted for experimental purposes, & others were 
still under construction, the completion having 
been very greatly delayed owing to war con- 
ditions. Detailed evidence was given as to the 
difficulties encountered. One engine built for 
commercial purposes completed its trials in 1920, 
& was actually in commercial use. The engines 
were very costly to construct. S., Ltd., & E., Ltd., 
had together expended £33,432 in developing the 
patented inventions & had received £25,894 ; 
C., Ltd., licencees, had expended £149,000 & had 
received £13,833; E. 14., Ltd., licencees, had 
expended £23,994, & had had no receipts. The 
operations of S., Ltd., & K., Ltd., had been further 
hampered by the absence of directors & staff, 
either with the Army or on work of national 
importance :—Held: appcts. had suffered loss by 
reason of hostilities, & having regard to the very 
great cost of developing the patents & constructing 
the engines, & to the fact that there could not be 
any real profit to the patentees before the normal 
expiry of the 1909 patents, an extension of five 
years should be granted with regard to these 
patents ; but no order should be made at. present 
with regard to the 1913 patent.—He FULLAGAR’S 
PATENTS (1922), 39 R. P. C. 421. 

2071. Applicant made prisoner of war.|—-W. was 
the grantee of two patents, the second being a 
patent of addition, the main use of the patented 
inventions being to render possible the construc- 
tion of electrolytic cells for the manufacture of 
caustic soda. W. was also the grantee of an earlier 
patent granted in 1902 relating to the manufacture 
of caustic soda by electrolytic methods, & he had 
granted an exclusive licence under that patent to 
M. M. continued the manufacture by chemical 
methods & declined to work W.’s 1902 patent. 
W. feeling himself to be under personal obligations 
to M., decided to postpone the exploitation of the 
patents until the expiration of the 1902 patent 
in 1916, & in the meantime proceeded to work the 
patented inventions in Germany. On the out- 
break of hostilities the German authorities, 
believing W. to be a Russian subject, made him 
a prisoner of war, & he was unable to return to 
England until 1919. W. applied by originating 
summons for an extension of the terms of the 


patents. Both patents were extended for three 
years.—Re WILDERMAN’S PATENT (1924), 42 
R. P. C. 42. 


2072. Employment on munitions.|—A patent in 
respect of an invention of ‘‘ Apparatus for crushing, 
dividing or disintegrating ores & other sub- 
stances’’ was granted in 1907 to H., who was. 
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domiciled in America. Tl. formed the H. co. 
incorporated in America for the purpose of ex- 
ploiting the invention, & in 1913 decided that the 
business of supplying the British & European 
markets should be conducted from England, & 
with that object appointed F. to be London 
manager. ‘The patented articles were manu- 
factured by authorised agents, the co. obtainin 
orders from customers. In Aug. 1914, F. joine 
the Army, he was made a prisoner of war & was 
released in Dec. 1919. 13., who was left in charge 
of the London office, joined the Army on attaining 
military age in 1916, when F.’s mother took 
charge of the London office. On the outbreak of 
war between the United States & Germany, H.’s 
son, who had bcen responsible for the Kuropean 
business through ]"., joined the American Army & 
was on service from 1917 to 1919, & H. was engaged 
almost entirely on munition work until the end of 
the war. The English manufacturers were engaged 
in the manufacture of munitions, & very few of the 
patented articles were made during the war, nor 
could any be supplicd from America. H. applied 
by originating summons for an extension of the 
term of the patent. An extension of four & a 
quarter years was granted.—Re HARDINGE’S 
PATENT (1922), 40 R. P. C. 92. 

20738. .|—The grantee of a patent granted 
in 1906 in respect of improvements in tyres, 
having been unable to interest British firms in the 
patent, assigned it, in 1913, to M. in consideration 
of a royalty payment. In 1915, in consequence 
of disputes between the patcntec & M., the patent 
was reassigned. 'The patentee was engaged on 
munition work, & in conscquence thereof was 
unable to interest himself in the patent until 1917, 
when he endeavoured to interest various firms in 
it; he was unsuccessful in that until 1921, when 
he assigned a share of the patent to C. in considera- 
tion of C. affording financial support to the ex- 
ploitation of the patent in the event of an extension 
being granted. In 1922 the patentee applied by 
originating summons for an extension of the 
patent :—Held: the period of loss to the patentee 
due to hostilities was not equivalent to the whole 
period of the war, & an extension of three & a half 
years was granted.— Re COLEMAN’S PATENT (1922), 
39 R. P. C. 389. 

2074. .|—Re HADWIN’s PATENT (1923), 40 


2075. |—Re Moves & STEVENSON’S 
PATENTS (1925), 43 R. P. C. 183. 

2076. Absence of directors & staff—On work of 
national importance.|—Zt?e FULLAGAR’s PATENTs, 
No. 2070, ante. 

2077. ——.] — Re 
PATENT, No. 2066, ante. 














BROWN & BROWN’S 


C. Works becoming Controlled Establishment. 


See Patents & Designs Acts, 1907 (c. 29), 5s. 18; 
1919 (c. 80), 5. 7 (8). 

2078. Ground for extension.]—~-On Oct. 1905, 
letters patent were granted to H. who held the 
patent in trust for H. H., Ltd. In 1908 H. died, 
having bequeathed his estate to A. In Oct. 1919, 
the patent expired. In 1920 H. assigned to H. H., 
Ltd., the sale & exclusive right to, & benefit of, 
all extensions of the patent. In Jan. 1921, 
H. H., Ltd. & A. applied by originating summons 
for an extension of the patent. From Nov. 1914 
until the Armistice H. H., Ltd., had been engaged 
on work of national importance & had been con- 
trolled by the Ministry of Munitions, & in conse- 
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uence had been unable to work the patent fully 
uring the war, & in the year 1918-19 the sales of 
the patented: article had been almost negligible. 
An extension of three years was granted on 
terms in the form substantially of those prescribed 
in Patent Rules, 1920, r. 62 (1) in the case of 
restoration of lapsed patent of the Comptroller- 
ne Tiopre’s PATENT (1920), 38 R. P. GC, 
og. 
ae :—Refd. Re Petersen’s Patent (1921), 88 R. P. c. 


2079. -|—In 1920 the grantees of letters 
patent granted in 1907 for improvements in con- 
nection with the spindles of spinning machincry 
rig cea by originating summons under Patents 
& Designs Act, 1907 (c. 29), s. 18, as amended by 
Patents & Designs Act, 1919 (c. 80), s. 7 (8), for 
extension of the term of the patent, & applied by 
a@ similar summons for the extension of the terms 
of two patents granted to them in 1911 & 1912 
respectively for improvements in carburctters for 
internal combustion engines. Appcts. alleged 
that they had manufactured, & had established a 
substantial trade, under the patents, but that on 
the outbreak of war their factory had become 
much occupied in the manufacture of munitions 
of war, & later their firm had become a controlled 
firm, & the sales of the articles made under the 
patents had become very small:—dHeld: the 
patent of 1907 was a proved patent; its term was 
extended for four years; but the application as 
to the patents of 1911 & 1912 was ordered to 
stand over, with liberty to restore.—Re PuGH’s 
PATENTS (1921), 38 R. P. C. 150. 

2080. -|—-The L. M. corpn. was the regis. 
tered proprietor of three patents dated respectively 
1901, 1905, & 1910, & which related to machinery 
for the manufacture of matrices. Jn 1920, the 
L. M. corpn. applied by originating summons for 
an extension of the patents. At the hearing the 
application, so far as it concerned the 1901 patent, 
was abandoned. Owing to the L. M. corpn. 
having been engaged on the manufacture of muni- 
tions throughout the war, & having becn con- 
trolled from Sept. 1915, onwards, manufacture of 
the patented article had been practically suspended 
& the L. M. corpn. had been largely unable to meet 
the demand for the patented article. An exten- 
sion of three years & nine months was granted 
as to the 1905 patent, & the application was 
adjourned as to the 1910 patent.—Ae PIERPONT 
& LANSTON MONOTYPE CORPORATION’S PATENTS 
& DUNCAN & PYERPONT’S PATENT (1921), 38 
R. P. C. 358. 

2081. ———.]—-Ite AUSTIN Motor Co., Lrp. & 
AUSTIN’S PATENT (1922), 89 R. P. O. 294. 

2082. ——.]—The N. Co. Ltd., who were the 
assignees & registered proprietors of a patent 
granted in 1907 in respect of an invention of 
‘improvements in or relating to primers for ex- 
plosives,’’ applied by originating summons for an 
extension of the term of the patent. In support 
of the application evidence was given that the 
patented invention related to the use of lead 
azide as a primer in detonators in substitution 
for fulminate of mercury & that it aimed at pro- 
ducing a less expensive means of ignition; that 
in Aug. 1914, experiments were in their initial 
stage only & that during the period of hostilities 
the N. Co., Ltd., had been unable to continue the 
experiments owing to the demands made upon 
them in other directions, but that in Germany; 
by reason of a shortage of fulminate of mercury, 
the invention had been developed to the detri- 
ment of the N. Co., Ltd. The summons was ad- 
journed to enable further evidence to be 
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At the further hearing evidence was given to the 
effect (inter alia) that the N. Co.’s plant had not 
been suitable for the manufacture of lead azide 
& that in 1911, the date of the assignment of the 
patent to the N. Co., Ltd., experimental plant had 
been obtained from Germany, but that the experi- 
ments had been hindered by the necessity of sus- 
pending experimental work due to_ explosions 
necessitating her research as to lead azide; 
that in 1912 & 1913 improved plant had been 
obtained from Germany & that on receipt of the 
plant in 1913 the N. Co., Ltd., had immediately 
proceeded to erect a special building for the 
housing of it & for carrying out the experimental 
work; that such building had been nearing com- 
pletion at the outbreak of war, when the N. Co., 
Ltd., had been obliged to discontinue the experi- 
ments; that early in 1919 experiments had been 
resumed & that the N. Co., Ltd., were satisfied that 
they could now produce a satisfactory merchant- 
able detonator primed with lead azide; that 
upwards of £9,000 had been expended in experi- 
mental work ; that from the outbreak of war the 
N. Co., Ltd., had been fully occupied in making 
explosives for war purposes, that in 1916 they had 
become a controlled establishment & had been 
decontrolled in 1919 :—Held: the further evidence 
sufficiently explained the position, & an extension 
of four years was granted.—Re WOHLER’s PATENT 
(1922), 40 R. P.O. 49. 

2083. .|—The B. U. 8. M. co. was the regis- 
tered proprietor of two patents granted respectively 
to J. & the co. & to J.,B., G. & the co. The 
patented inventions were in respect of machinery 
for use in the manufacture of boots & shoes, & 
the co. both sold & leased the machines to manu- 
facturers. During the war the co.’s business in 
boot & shoe machinery had been directed to the 
supply of manufacturers of military boots & 
the demands of manufacturers of civilian boots & 
shoes had been necessarily neglected. The co. 
had also been extensively engaged in the manu- 
facture of munitions of war, & from Aug. 1915 
until after the Armistice in 1918 had been a con- 
trolled establishment, & owing to the depletion 
uf the stock of parts & to the necessary reorganisa- 
tion of the co.’s works, regular manufacture of 
the patented machines had not been possible till 
Apr. 1919. In Dec. 1922, the co. applied by 
originating summons for an extension of the terms 
of the patents. An extension of two ycars was 
granted in the case of both patents.—Re JERRAM 
& British UNITED SHOE MACHINERY Co., LTD. 
ae cecatarend ae GOULDBOURN & BriTISsH 

ITED SHOE MACHINERY Co., Lrp.’s PATENTS 
eek 40 R. P. . 74, ee 
- —-—.]—R. was the registered legal owner 
of letters patent which pepined on Dec. 23, 1922. 
On Dec. 22, 1922, he applied by originating 
Summons for an extension of the patent on the 
ground of loss due to hostilities. The applica- 
tion was not opposed. A considerable number 
of the vatented article were sold during the period 
of hostilities, but the patentees’ works became a 
controlled establishment in Dec. 1915, & the 
patented apparatus could only be sold to brewers 
tppplying the troops. The patentee alleged that 
his fact, being known in the trade, operated to 
Prevent or to curtail orders for the apparatus, & 
Buated that up to 1917 the orders did not exceed 
“i capacity to supply them. An extension of 
ce vente from ae pa ne he expiration of the 
was granted.— OBINSON’ 
(1928), 40 R. P. O. 217. . pai 
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2085. ———.|—Re Ewart & Son., Lrp. & 
EWART’S PATENTS (1923), 40 R. P. C. 155. 
2086. ———.]|—-Re GARRAT?’S PATENT (1923), 40 


R. P. C. 396. 

2087. ——.|—-Re Ewart’s PATENT (1925), 43 
R. P. C. 164. 

2088. .|— Re SHEFFIELD & TWINDER- 





BARROW’S PATENT (1925), 43 R. P. C. 165. 

2089. Bone WALKER & BURRELL’S PATENT 
(1925), 48 R. P. C. 181. 

2090. ——-.] —- Re JF ARI&s’ Re 
ee & Krarr’s PAtveEntT, 1871, 
ante. 





PATENT, 
No. 


D. General Interference with Development of Patent. 


2091. Inability to push patent.|—-R. was the 
registered proprietor of a patent, the patented 
invention being a waste collector for use in con- 
nection with cotton combing machines. RK. 
granted an exclusive licence to work the patent 
to D. & B., Ltd. D. & B., Ltd., worked the patent 
themselves & also granted two sub-licences. The 
trade of D. & B., Ltd., in the patented invention 
was mainly in connection with the ‘‘ H ”’ type of 
combing machine, while that of the sub-licence was 
mainly in connection with the ‘'N’”’ type of 
machine. Owing to hostilities D. & B., Ltd., were 
unable to push the patent & sustained a loss 
which they claimed was equal to four and a quarter 

ears, while there was no loss in connection with 
lhe ““N ” type of machine. In 1922 R. assigned 
the patent to D. & B., Ltd. On Mar. 1, 1923, the 
patent expired. D. & B., Ltd., & resp. applied 
y originating summons for an extension of the 
term of the patent. An extension of the term 
ending one year from Apr. 17, 1923, was granted, 
subject to the terms usual in the case of an expired 
Beene ane Bourt’s PATENT (1923), 40 R. P. C. 

5. 

2092. Decrease in sales.|—-H. was the grantee 
of a patent in respect of an invention of ‘‘ Im- 
provements in or relating to mineral washing & 
separating apparatus.’’ At the time of the grant 
of the patent H. was an enginecr in the C. co.’s 
employ, & he had applied for the patent with the 
co.’s consent. By a verbal agreement it was 
agreed between i. & the co. that the co. should 
have the exclusive right to the use of the patent, 
& that H. should be paid, in addition to his salary, 
a commission on the profits of the co.’s coal 
department, such commission to include remunera- 
tion for the use by the co. of the invention. The 
apparatus for washing & separating coal made 
by the co. practically invariably included appct.’s 
invention. Owing to hostilities there was a large 
decrease in the plant sold by the co., & a conse- 
quent decrease in the commission paid to appct. 
The patentec applied by originating summons 
for an extension of the patent on the ground of 
loss during the war. An extension of four years 
was granted, subject to an undertaking, which 
was given by appct., that the said verbal agree- 
ment should be embodied in a deed & registered. 
—Re HOWARTH’S PATENT (1922), 89 R. P. C. 
140. 

2098. ———.|—-Re SPENCER'S PATENT (1923), 40 
R. P. C. 458. 

2004. -|—M. was the grantee of a patent 
in respect of an invention of ‘‘ A liquid brake for 
ships’ rudders,’ & by 1914 he had built up a 
connection amongst shipbuilders for the sale of 
the patented invention. In 1915 M. formed a 
limited co. for the purpose of manufacturing the 
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2092 i. Decrease in sales.}—Re INGLI8’S PATENT (1917), 34 R. P. C. 157.—SCOT. 


AAA 2 


724 : 
Sect. ean of term: Sub-sect. 9, D., #., F. 
J 


patented invention. M. received shares in the 
co. in lieu of royalties. Owing to hostilities the 
sales of the patented invention decreased & the 
connection that had been built up was lost :— 
Held: M. had suffered loss qud patentce. An 
extension of three years was grantcd.—Re Mac- 
GREGOR’S PATENT (1923), 40 R. P. C. 157. 

2095. Ordinary manufacture relinquished—In 
favour of munitions.|—In 1905 two patents were 
granted to H. & R. In 1908 H. assigned all his 
interest in the patents to R. In 1919 the patents 
expired. On Apr. 10, 1920, R. applied by origina- 
ting summons under Patents & Designs Act, 1907 
(c. 29), s. 18, as amended by Patents & Designs 
Act, 1919 (c. 80), s. 7 (3), for an extension of the 
patents. Appcts. alleged that they had made 
profits on the patents during 1913 & again during 
1919, but that during the war they had suffered 
a loss of approximately £3,800 by reason of the 
fact that owing to the war the demand for the 
patented articles had fallen off, that they had 
been unable to obtain necessary material, & that 
their plant. & personne] had been diverted to the 
manufacture of war supplies:—Held: the case 
was within sub-sect. 6. Four years’ extension of 
both patents in the form of fresh grants was 
granted, subject to the filing of an affidavit by 
H. verifying an arrangement made with him & 
his consent to the application.—Re TIATFIELD & 
REASON MANUFACTURING Co., Lrn.’s PATENTS 
(1920), 87 R. P. C. 278. 

2096. -|—G. was the grantee of a 
patent in respect of an invention of ‘‘ Improvements 
in or relating to railway & tramway vebhicles.’’ 
The grantce was an engineer in the G. N. Ry. co.’s 
employment, & it was a term of his employment 
that the co should have the use of any inventions 
made by him free of charge. Owing to the novel 
character of the patented invention the co. had 
not adopted it to any extent until after exhaustive 
trials had been carried out. Owing to the cessa- 
tion of coach building & the manufacture of 
munitions by railway cos. during the war & to 
the fact that G.’s time was fully occupied in his 
duties with the co., G. had been unable to bring 
the invention to the notive of other cos. In 
Oct. 1920, G. assigned the patent to the L. F. co. 
G. & this co. applied for an extension of the term 
of the patent. An extension of four years & 
three months granted.—Re GRESLEY’s PATENT 
(1922), 39 R. P. C. 444. 


2097. -|—In 1906 a patent in respect 
of an invention relating to steam generators was 
granted to C., who in 19138 assigned the patent 
to H. & S., Ltd., in which co. C. held a number 
of shares. From 1912 onwards H. & S., Ltd., had 
been the sole manufacturers of the patented 
article. C. & H. & S., Ltd., applied by originating 
summons for an extension of the term of the patent. 
Evidence was given of loss due to H. & S., Ltd., 
having been engaged in the production of muni- 
tions & to Govt. restriction on the manufacture 
of steam generators not required for war purposes, 
& also to the effect that the development of the 
invention had been hindered before the war, by 
lack of capital &, after the war, by the coal strike. 
The patent had expired :—Held: loss not due 
to hostilities could not be considered. An exten- 
sion of four years, subject to the usual terms in 
the case of expired patents, was granted.—Re 
CASMEY’S PATENT (1923), 40 R. P. C. 99. 

2098. ——_— ——.]—Re SHEFFIELD & TWINDER- 
BARROW’S PATENT, No. 2088, ante. 














PATENTS AND INVENTIONS. 





2099. ——- ——.]|—Re TAYLOR’S PATENT (1923), 
41 R.P. C. 64. 

2100. ———.]—Re CLAUDE’S PATENTs, No. 
2067, ante. 


2101. For Government contract.|] — Re 
Evans’ PATENT (1926), 43 R. P. C. 345. 

2102. Inability of obtaining material—Due to 
control.]|—Re HATFIELD & REASON MANUFACTUR- 
ING Co., Lrp.’s Parents, No. 2095, ante. 

2103. ——-.]—Re BENNET’S PATENT, No. 2069, 
ante. 





2104. ——.]—-Re JLARSSON’S PATENT (1925), 48 
R. P. C. 179. 
2105. ——— & labour.|—Re Brock’s Patent 


(1923), 40 R. P. C. 397. 

2106. Inability to work plant economically.|— 
Re INSHAW’S (J. G. & G. R.) PATENT (1925), 4% 
R. P. C. 178. 

2107. Manufacture controlled by government— 
Under priority contracts.|\—He Le Bas & GaAr- 
RATT’S PATENT (1923), 40 R. P. C. 101. 

2108. Manufacture stopped during war.|—Le 
MUIR’S PATENT, No. 1754, ante. 

2109. Previous work dismantled by Ad- 
miralty order.|—Re Moyvrs & STEVENSON’s 
PATENTS. No. 2075, ante. 

2110. .|\—The M. Co., Ltd., applied by 
originating summons for the extension of the 
terms of six patents all granted in respect of ‘‘ Im- 
provements in or relating to telephone systems.” 
Two of the patents had not been worked in the 
United Kingdom. Evidence was given (inter alia) 
that the patents related to important inventions 
which had enabled the ‘‘ two wire’’ system of 
automatic telephony to become a_ practical 
success; that one of the patents had not been 
used in this country owing to practical difficulties 
in no way connected with the patented invention 
itself, but that these difficulties had been recently 
overcome, & that, but for the war these difficulties 
would probably have been overcome earlier ; that 
another of the patents related to an invention for 
use in connection with satellite exchanges, & had 
not so far been used in this country largely because 
the earlier exchanges had all been single linc 
exchanges & because the war had retarded the 
development of automatic telephony ; that prior 
to the war appcts. had spent large sums in ex- 
ploiting the patents, but that the war had practi- 
cally put a stop to telephone manufacturing 
activities; that by reason of matters arising out 
of the war, appcts. had experienced considerable 
delay in restoring themselves to their pre-war 
position. At the hearing of the summons appcts. 
asked for an extension of six years in respect of 
each patent. Each patent was ordered to be 
extended for a period of five ycars.—Re DICKER’S 
PATENT, Re MELLINGER’S PATENT, Re KEITH'S 
PATENT, Re Fates’ Patents (1925), 43 HR. P. C. 
167. 

2111. Applicant cut off from customers by war 
conditions.|—Re SHEFFIELD & TWINDERBARROW 5 
PATENT, No. 2088, anée. 








E.. Length of Extension. 


See Patents & Designs Acts, 1907 (c. 29), 8. 18; 
1919 (c. 80), s. 7 (3). 

2112. Period of useful life blotted out by war.|— 
In 1905 a patent for an invention relating to ** 1m- 
provements in, & relating to, furnaces for burning 
pulverulent fuel & for treating pulverulent ores 
was granted to R. & C. B. In 1906, 1908 & 1909 
patents relating to the same invention were 
granted to C. B. The development of the in- 
vention was carried out by C. B., A. V. B., Al. B. 
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& HK. B. 
patents became vested in A.V.B. In 1913 a co., 
B. B., was formed to carry out the development 
of the invention. The bulk of the shares in K. B. 
were held by A. V. B. & EH. B., both A. V. B. & 
It. B. devoting their time to the interests of the co. 
R.’s interest in the invention was satisfied by the 
issue to him of shares in B. B. In 1913 B. B. 
granted an exclusive licence to F. & C., Ltd., & 
undertook to assist in the development of the 
jnvention. On the outbreak of war A. V. B., ik. B. 
& Al. B. joined His Majesty’s Forces. Al. B. was 
killed on service & A. V. B. & E. B. served through- 
out the war. During the whole period of the war 
F. & C., Ltd., were engaged on special war work 
& were unable to attend to the invention. In 1919 
the patent of 1905 expired. A. V. B. was the 
registered owner of the unexpired patents. Onan 
application by originating summons for extension 
of the patents:—Held: A. V. B. had suffered 
loss as patentee ; as the result of the war, four & a 
half years had been blotted out of the useful life 
of the original patent & of the patents of 1906 
& 1908, & the terms of those three patents ought 
{o be extended by four & a half years.—fRe 
BETTINGTON BOILERS, LTD.’s APPLICATION (1921), 
38 R. P. C. 349. 

2113. -|—Appcts. had a case for the period 
of the war, that is four years & a quarter. They 
took some time after the war to get the machines 
manufactured here, but the discovery made then, 
that they could manufacture them better in 
Kngland than in Canada, was practically made 
before the war, so that I do not see how they can 
get an additional time for that. So, if they got 
the period of the war, four years & a quarter, I 
think that would be sufficient (SARGANT, J.).— 
Re JOUNSON’S PATENTS (1923), 40 R. P. C. 394. 

2114. Period giving fair compensation.] — Ite 
JOHNSTON’s PATENTS, No. 2037, ante. 

2115. |\—He Haypock & PARKES’ PATENT 
(1927), 44 R. BP. C. 250. 

2116. Matters to be taken into account—Failure 
to regain position after war—Fault of patentee.|— 
Re JOUNSON’s PATENTS, No. 2113, ante. 

2117. Competition by sale of govern- 
en surplus stock.|—Ae EVANS’ PATENT, No. 2101, 
ante. 

2118. Manufacture continued to some 
extent during hostilities..—Re 'TAYLOR’s PATENT, 
No. 2099, ante. 

2119. Increased sales after war.|—J. C. 
& W. I. C. applied by originating summons for an 
extension for a period of four years of a patent 
granted in 1906, of which they were the grantecs 
& registered legal owners. It appeared from the 
evidence that from 1911 until the outbreak of 
hostilities in 1914, there had been an increasing 
demand for the patented article; that the sales 
had fallen off considerably during the period of 
hostilities ; but had revived in 1919, & in 1920 
were considerably larger than any previous year. 
On behalf of appcts., an extension of four years 
was not pressed for in view of the 1920 sales, but 
it was contended that the 1920 sales were not due 
to a postponed demand & that loss within sect. 18, 
sub-sect. 6, of Patents & Designs Acts, 1907 & 
1919, had been suffered. An extension of three 
years was granted.—Re CRIGHTON’S PATENT (1922), 


39 R. P. CO. 259. 
.|—The Y. B. P. co. were, & at 




















2120. 


all material times had been, the beneficial owners of 
a patent granted to Y. in 1906. In 1918 Y. died. 
Nhe exors. of Y. & the Y. B. P. co. applied by 
originating summons for an extension of the patent 

e ground of loss due to hostilities. The 








in 1ylz C. B. died & his interest in the ' 
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patent had been worked by the Y. B. P. co., & 
owing to their employees having joined His 
Majesty’s Forces the sales of the patented article 
had been very considerably reduced, & the Y. B. P. 
co.’s premises had been devoted to the manu- 
facture of munitions. After the war there had 
been a very substantial increase in the sales of the 

atented article :—Held: an extension should 

e granted, & that, in view of the increase in sales 
after the war, the extension should be for three 
years. Appcts. were required to undertake that 
the patent should be transferred to the beneficial 
oe eae Younes’ PATENT (1922), 39 KR. P. C. 
364. 











2121. ——.]|—Re RuSlTON’s PATENT, No. 
203), ante. 
2122. To bar extension.|—Re WING- 


QUIST’S PATENT, No. 2057, ande. 

2 Expiry of patent—Delay arising from 
opposition.|——Re MARTINEAU’s PaTeNT, No. 2034, 
ante. 

2124. Application by assignee—Loss as sole 
licencee during war.]—Patents & Designs Act, 
1919 (c. 80), s. 7 (3), provides that at the end of 

-atents & Designs Act, 1907 (c. 29), s. 18, which 
enables petitions for the extension of patents to 
be made, the following sub-sect. shall be added : 
Where by reason of hostilities between His Majesty 
& any foreign state, the patentee as such has 
suffered loss or damage... an _ application 
under this section may be made by originating 
summons instead of by petition, & the ct. on con- 
sidering its decision may have regard solely to 
the loss or damage so suffered by the patentee... : 
—Held: (1) where a patentee has assigned his 
patent since the war he & his assignee are entitled 
to apply together for an extension under the sub- 
sect. ; (2) the ct. will in determining the extension 
to be granted take into account loss or damage 
suffered by the then patentee as such only & not 
losses suffered by the assignee in the character of 
sole licencee during the war.—Re SUMMERS 
Brown’s PATENT, [1922] 2 Ch. 759; 92 L. J. Ch. 
126; 128 L. T. 249: 38 T. L. R. 818; 66 Sol. Jo. 
710; 39 R. P. C. 367. 
nnotaion :—Distd. Re McCollum’s Patents (1925), 42 

R. P. C. 526. 





——.|—-See, gencrally, Sub-sect. 3, ante. 

2125. Foreign profits—Excluded unless result 
of hostilities.|—F'., who was the registered owner of 
a patent, applied by originating summons for an 
extension of the term of the patent on the ground 
of loss owing to restrictions placed on the working 
of the patent by reason of hostilities. At the 
hearing of the summons it was objected on behalf 
of the Comptroller-General that F. had made 
profits during hostilities on a corresponding foreign 
patent. The summons was adjourned & appct. 
was directed to file a further affidavit dealing with 
the foreign profits. It appeared from the further 
evidence that the foreign profits were not the result 
of hostilities :—Held: profits on a corresponding 
foreign patent were not material, unless it could 
be shown that there was some interconnection 
between such profits & hostilities, & an extension 
of two years should be granted subject to the 
terms usual in the case of expired patents.— 
aa & FOXWELL’S PATENT (1924), 42 R. P. C. 


FE’, Assignees. 


Sce Sub-sect. 3, D., ante. 


G. Practice. 
See Sub-sect. 8, I’., ante. 
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Sect. 2.—Eatension of term: Sub-sects. 10 & 11. 
Sect. 3. Part XIII. Sect. 1: Sub-sect. 1, A. 


SUB-sECT. 10,—APPLICATIONS RESPECTING Two 
OR MoRE PATENTS. 

2126. Patents granted in same year.|—-te Hat- 
FIELD & REASON MANUFACTURING Co., LTD.’s 
PATENTS, No. 2095, ante. 

27. ——.]—Re JERRAM & BnriTisH UNITED 
SHOE MAcHINERY Co., Lrp. & JERRAM, BATES, 
GOULDBOURN & BRITISH UNITED SHOE MACHINERY 
Co., Lrp.’s Patents, No. 20838, ante. 

2128. Two years’ difference in grant—Extension 
granted — Both to expire on same day.| — Re 
STIFF’S PATENTS (1923), 40 R. P. C. 459. 

2129. Four years’ difference in grant—Adjourn- 
ment.|—-Re Puanu’s Patents, No. 2079, ante. 

2130. Two years’ difference in grant—Adjourn- 
ment.|\—Re Prierpont & LANstoN MONOTYPE 
CORPORATION’S PATENTS & DUNCAN & PIER- 
PONT’S Patent, No. 2080, ante. 

2131. Effect of grant of extension—Where one 
patent invalid.]|—Separate patents were granted for 
an invention in England, Scotland, & Ireland, 
previous to the passing of the Patent Law (Amend- 
ment) Act, 1852 (c. 83), for terms expiring at the 
same date. By that Act, & its amending Act, 
Patent Law (Amendment) Act, 1853 (c. 115), 
it was provided that the letters patent granted for 
the prolongation of a patent should for the future 
be sealed with the Great Seal of the United 
Kingdom, & should be of force in the whole of the 
United Kingdom. 

Letters patent were subsequently granted, sealed 
with the Great Seal of the United Kingdom, 
prolonging for a term of five years from their 
expiration the privileges granted by the three 
patents above-mentioned :—Held: the effect was 
the same as if the three patents had been separately 
pened & the fact of one of the original patents 

elng void for want of novelty would not prevent 
the letters patent being valid as a prolongation of 
the other patents.-—-BoviLu v. Finci (1870), L. R. 
dC. P, 523; 39L. J.C. P.277; 23 L.T. 151; 18 
W. R. 1071. 


SUB-sECT. 1],--FURTUER EXTENSIONS. 

See Patents & Designs Acts, 1907 (c. 29), 
8.18 (5); 1919 (c. 80), s. 7 (2). 

2132. General rule.|—The power given to the 
Judicial Committee by Judicial Committee Act, 
1844 (c. 67), 8. 2, enlarging 5 & 6 Will. 4, c. 83, 8. 4, 
to recommend an extension of the term of letters 
patent for an invention, is exhausted, when an 
extension has been once recommended & new 
letters patent granted ; & the Judicial Committee 
have no jurisdiction to entertain a petition for 
a further prolongation of the new letters patent.— 
fe QGOUCHER’S PATENT (1865), 2 Moo. P. C. C. N. 8, 
632; 15 E. R. 1001, P. C. 


Annotations :—Folld. Re Thompson’s Patent, [1909] 2 Ch. 
447; Re Muir's Patent (No. 2) (1926), 43 R. P. C. 382. 
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extension beyond the two years given 
to the Comr, of Patents, or his deputy 
can only be exerciscd once.—POWER 


v. GRIFFIN (1902), 33 8. C. R. 39; 23 
21321. General rule.}—The power of ©. L. T. 79.—CAN. 
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2188. ——-.]—When a patent has once been 
extended for a further term the power given by 
Patents & Designs Act, 1907 (c. 29), 8. 18, is 
exhausted, & the ct. has no jurisdiction to grant 
a second extension—Re THOMPsON’s Parent, 
(1909) 2 Ch. 447; 78 L. J. Ch. 690; 101 L. T. 
527; 25T.L. R. 786; 26R. P. C. 673. 
anes ry shes Re Muir’s Patent (No. 2) (1926), 43 


2184, ——- Not modified by Patents & Designs 
Act, 1907 (c. 29), s. 18 (6).]—A patentee having 
been granted in 1919, prior to the coming into force 
of Patents & Designs Act, 1919 (c. 80), an extension 
of his patent for seven years under Patents & 
Designs Act, 1907 (c. 29), s. 18, on the ground of 
inadequate remuneration, applied on the expira- 
tion of such extension by originating summons 
under Patents & Designs Act, 1919 (c. 80), 8. 7 (8) 
(being an additional sub-sect. to Patents & 
Designs Act, 1907 (c. 20), s. 18), for a further 
extension of ten years on the ground of heavy 
unforeseen losses or damage therewith suffered 
by reason of hostilities:—Held: the patentee 
having been granted an extension under the 
original sect. 18 of the Patents & Designs Act, 
1907 (c. 29), there was no jurisdiction under the 
amended sub-sect. 6, sect. 7, sub-sect. 3, Patents 
& Designs Act, 1919 (c. 80), by which the ct. 
could entertain a second application, even where 
the ground alleged for the application is loss by 
reason of hostilities. The ct. had no separate 
independent jurisdiction under the new sub-sect., 
which was merely a modification of an existing 
jurisdiction & only in the nature of an instruction 
in relation to procedure. Such an application 
therefore could not be granted.—Re MuIR’s 
PATENT, [1927] 1 Ch. 188; 96 L. J. Ch. 100; 1386 
L. T. 681; 48 R. P. C. 352. 


Srcr. 3.—PATENTS OF ADDITION. 

See Patents & Designs Acts, 1907 (c. 29), s. 195 
1919 (c. 80), sched. 

2135. Second patent of addition—Possibility of 
combination with original patent—Or first patent 
of addition.]|—Application for a patent of addition 
on a patent of addition under Patents & Designs 
Act, 1907 (c. 29), s. 19 :—Held : when a patent of 
addition which was applied for could have been 
combined with the original patent & an earlier 
patent of addition in one application, it could be 
granted as a patent of addition —Re McFEELY’S 
APPLICATION (191]), 29 R. P. C. 386. 

2186. Addition to series of patents.|—On an 
application under Patents & Designs Act, 1907 
(c. 29), 8. 19, for a patent of addition to a patent 
of 1911, a complete specification was filed in which 
a claim was made to an improvement in the process 
not only of the patent of 1911, but also of two 
earlier patents. The Chief Examiner refused to 
accept the application.—Re H. 8. J.’8 APPLICATION 
(1913), 31 R. P. C. 47. 


Whether conclusive evidence of validity 
of cer a eat a v. DUBLIN 
THEATRE Co., LTD. (1911), 29 R. P. C- 
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f. Grant of patent of addition — 
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Part XIIl—Revocation. 


Sect. 1—BY THE COURT. 
SUB-sECT. 1.—THE PETITIONER. 
A. Private Person. 

See Patents & Designs Act, 1907 (c. 29), 8s. 25 
(3) (b); R.S. C., Ord. 58a, r. 9. 

2187. Persons having qualification by statute— 
Additional grounds of objection.]——A_ petition 
was presented under Patents, Designs, & Trade 
Marks Act, 1883 (c. 57), s. 26 (4) (e), for the 
revocation of a patent for an invention of improve- 
ments in carriages. Petitioner alleged that he 
had many years prior to the date of the patent, 
publicly made & sold carriages made according 
to the alleged invention; & that, by reason of the 
matters set forth in the petition, & of the other 
matters appearing in the particulars of objections 
delivered therewith, the letters patent were invalid. 
The preliminary objection was taken that the 
petitioner, by referring to ‘‘ other matters appear- 
ing in the particulars of objections,’ which related 
to alleged acts of prior user by other persons than 
himself, had failed to bring himself within the strict 
definition of the persons authorised by Patents, 
Designs, & Trade Marks Act, 1883 (c. 57), s. 26 (4), 
to present a petition for revocation, & that there- 
fore the authority of the Attorney-General was 
required before the petition could be presented :— 
Held: Patents, Designs, & Trade Marks Act, 
1883 (c. 57), s. 26 (4), merely contained a description 
of the various classes of persons who might apply 
to the ct. for revocation ; any person having any 
of the qualifications therein mentioned might 
apply; & the fact that petitioner had further 
objections to the validity of this patent was no 
ground for regarding him as having failed to 
bring himself within the strict definition of Patents, 
Designs, & Trade Marks Act, 1883 (c. 57), s. 26.— 
Re MORGAN’S PATENT (1888), 58 L. T. 713; 5 
R. P. C. 186. 

Gar :—Apld. Re Stewart’s Appln. (1896), 13 R. P. C. 


_ 2138. Purchaser pendente lite.|—An applica- 
tion to revoke letters patent on the ground that 
the patented process had been carried on wholly 
outside the United Kingdom was granted by the 
Comptroller, the patentees not having filed 
evidence, & not appearing in opposition to the 
application. The patent had been owned by a 
French co., which at the date of the ap lication 
was in liquidation. The Judicial Liquidator on 
the day before the decision of the Comptroller 
was given sold the assets which included the patent. 
The purchaser appealed by petition of appeal, 
& asked for leave to file evidence ; & he adduced 
evidence in support of his application to show that 
the Liquidator had had no means at his disposal 
with which to contest the application to revoke, 
& that there had, in fact, been no working of the 
patented process abroad after the expiration of 
four years from the date of the patent. Resp. 





PART XIII. SECT. 1, SUB-SECT. 1.—A. 


:, &- Interest must be proved.}—Where 

is sought to impeach or revoke a 
Patent of invention Wise of 
Claim pltf. must establish a personal 


rm affected—In 


Ltp., [1925] Exch. C. R. 160.—CAN. 
h. Action brought by member of 
his own name.)— 
ursuer averred that he was a civil 
engincoer, & a member of a firm doing 
a large business in reinforced concrete, 


to the appeal contended that petitioner had no 
locus standi, & that the application ought not to 
be allowed. ‘The appeal was sct down to be heard 
on these preliminary points :—-Held: although 
etitioner could be in no better position than the 
iquidator, yet the ct. would have power to give 
the Liquidator leave to file further evidence, «, 
under all the circumstances of the case, such leave 
should be given on terms to petitioner.—e 
GREEN’S APPLICATION (1910), 28 R. P. C. 28; 
subsequent proceedings, [1911] 1 Ch. 754. 

2139. Agent.]|—(1) In order to obtain revoca- 
tion of a patent under Patents, Designs, & Trade 
Marks Act, 1883 (c. 57), s. 26, on the ground that 
it was obtained in fraud of the rights of petitioner, 
it is necessary to prove dishonesty or grave moral 
culpability on the part of the person obtaining the 
patent. 

(2) The honest mistake of an agent, causing a 
loss to his principal, is not an act done in fraud 
of the rights of the principal. 

(3) To be in fraud of his rights it must be either 
done with the intention of depriving the principal] 
of his rights, or must be insisted upon so as to 
deprive the principal of his rights (Corron, L.J.). 
—Re AVERY’S PATENT (1887), 36 Ch. D. 307; 56 
L. J. Ch. 1007; 57 L. T. 506; 36 W. R. 249; 
3T.L. R. 775; 4R. P. C. 322, C. A. 

Annotations :—As to (3) Folld. Re Norwood’s Patents (1895), 


12 R. P. C. 214: He Ralston’s Patent, Re Preston 
Ralston’s Patent (1909), 100 L. T. 386. 


B. Attorney-General. 


ae esi & Designs Act, 1907 (c. 29), s. 25 
(a). 

2140. Adjournment to obtain flat.|—-This was a 
petition for revocation of a patent for “‘ Improve- 
ments in knickerbocker & riding breeches’’ on 
the ground that patentee was not the true & first 
inventor; that the alleged invention was not 
novel or good subject-matter; that the specifica- 
tion was insufficient ; & that the alleged invention 
was anticipated. The pctition was originally 
presented under Patents, Designs, & Trade Marks 
Act, 1883 (c. 57), 8. 26 (4) (e), without the fiat of 
the A.-G., but, on coming on for hearing, was 
stood over to obtain the fiat.—He DEGE’s PATENT 
(1895), 12 R. P. C. 448. 

2141. .|—A patent having in 1894 heen 
granted to J. on a communication from abroad 
for ‘‘Improvements in atmospheric or power 
hammers” Y., who had unsuccessfully defended 
an action brought by J. for infringement, presented 
a petition for revocation of the patent, alleging 
that he was the first & true inventor of the patented 
invention & that the invention had been patented 
by J. in fraud of him. On the first hearing of the 
petition it was adjourned pending the hearing of 
the appeal in another action, with liberty to 
amend by alleging the A.-G.’s fiat. Application 
was made to the Ct. of Appeal to advance the 





in his own name.——MELVILLE pp, 
CUMMINGS, [1912] S. C. 1185.—SCOT. 
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k. Power of Hiyh Court to cancel 


fateres in the action as distinguished & that his business was in danger of patent—Where Attorney-General not a 
hips. that of the public interest ayainst being affected by the enforcement of party.]}—The High Court has power to 
a er . Failing to do so, he has defender’s patent. The action was cancel a patent in an action to which 
aril ocus standi before the ct., & his brought in the name of pursuer as an’ the A.-G. is not a party.—AFRIOAN 
action should be dismissed. BERGERON individual & not of his firm:—Held Goip Recovery Co., Lrp. v. Hay, 


KERMOR ELECTRIO HEATING Co., 


pursuor had a title & interest to sue 


[1904] A. C. 438, P. O.—S. AF. 
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hearing of the appeal, but this was refused, & the 
ct. directed the petition to be restored to the list. 
The A.-G.’s fiat having been obtained the petition 
was restored, & came on for further hearing :— 
Held: J. was the first & true inventor ; & no fraud 
had been proved. 

A man who alleges fraud is bound to prove it 
(FARWELL, J.).—-Re JAMESON’S PATENT (1902), 19 
RK. P. C. 246. 

2142, ——.]—-A patent having been granted to 
M. for an ‘“‘ Improved process for the manufacture 
of lustrous threads, bands, strips, & the like of 
viscose,’ C. & co. presented a petition for the 
revocation of the patent, alleging that they were 
largely interested in the manufacture of artificial 
suk from viscose; that they were the registered 
Jegal owners of letters patent No. 2529 of 1902 
granted to 8S. & W., & that they were entitled to 
present the petition as assignees of that patent. 
Lhe particulars of objections alleged that the 
invention was not useful; that the specification 
disclosed no proper subject-matter for a valid 
patent ; that the invention was not new; & that 
resp. was not the first & true inventor. A doubt 
being expressed as to whether petitioners had any 
locus standi to present the petition, the judge, 
without deciding the point, gave leave to apply for 
the fiat of the A.-G., which if granted was to be 
treated as if granted nunc pro tunc, & the hearing 
of the petition was continucd. The fiat of the 
A.-G. was obtained. The question of terms as 
to costs upon which leave was given to apply for 
the fiat was deferred until after the hearing of 
the petition :—Held: S. & W. were not. the first 
& true inventors of the invention for which M.’s 
patent was granted; the patent was useful; 
there had been no anticipation ; & there was proper 
subject-matter for a valid patent. The petition 
was dismissed with costs on the higher scale, & 
consequently there was no necessity on that 
occasion to go into the question of terms as to 
costs upon which leave was given to apply for the 
ae oe MAX MULLER’s Parent (1907), 24 R.P.C. 

a, 

Documents to obtain flat—Privileged from pro- 
duction.]|—Sce Discovery, Supp. II., No. 805a. 


SUB-SECT. 2.—GROUNDS FOR REVOCATION. 
A. Fraud. 
See Patents & Designs Act, 1907 (c. 29), s. 25 


2143. What amounts to fraud—Grave moral 
culpability.|—Jte AVERY’s PATENT, No. 2139, ante. 

2144, -]—(1) If in proceedings for 
revocation of a patent it appears that the patentec 
is not the inventor of a material part of the 
invention for which the patent is granted, it is 
the duty of the ct. to revoke the patent, & it has 
no power to exclude from the patent that part. of 
which the patentee was not the inventor. 

(2) If the patentee has obtained the patent in 
fraud of the rights of petitioner in such pro- 
ceedings as regards the material part of which the 
patentee was not the inventor, the ct. will make 
an absolute order for revocation, & will not limit 
it to take effect only in case the patentee does 
not within a reasonable time obtain leave to 
amend the specification by disclaiming the parts 
of which he is not the inventor. 

(3) The expression in Patents, Designs, & Trade 
Marks Act, 1883 (c. 57), s. 26, & in Patents & 


——— eS 
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Designs Act, 1907 (c. 29), 8s. 25, ‘‘ in fraud of the 
rights of the true & first inventor ’’ involves the 
idea of moral turpitude on the part of the patentee, 
& the existence of this element may be inferred 
not merely from his conduct prior to & at the time 
of the application or grant, but also from the use 
which he makes of the grant when obtained, as, 
for example, by insisting as against the true 
inventor on treating the invention as his own. 

A material part of the patented invention being 
taken in fraud of the rights of the petitioner a 
declaration that petitioner was the truc & first 
inventor of that part was made in addition to the 
order for revocation.—-Re RALSTON’S PATENT, fe 
PRESTON & RALSTON’S Patent (1909), 100 L. T. 
386. 

2145. Patent taken out & insisted on with 
fraud.|—Re AVERY’S PATENT, No. 2139, ante. 

2146. -|—(1) In 1891, two patents 
were granted to N. for the manufacture of improved 
compounds for coating walls & other surfaces. 
In Apr. 1894, C. & H. presented a petition for 
revocation of these patents, alleging that the 
inventions were the result of experiments made by 
Cc. & H. & communicated by them to N., & that 
the patents were taken out by N. in fraud of their 
rights. At the hearing, C. appeared in person, & 
H. separately by counsel:—Held: the experi- 
ments finally resulting in the discovery of the 
invention were made by C. with the assistance of 
H., & not by H. under the directions of N.; N. was 
not the true & first inventor; C. was the true & 
first inventor of the principle of the invention, 
& the best method of carrying it out; the patents 
were obtained in fraud of C.’s rights, as they were 
taken out, & had been insisted upon so as to 
deprive C. of his rights & gain an advantage for N. ; 
but only one patent should be revoked, as C. had, 
during the greater part of the trial, abandoned his 
case as to the other patent. 

(2) N. was ordered to pay the costs of C., but 
not the costs of shorthand notes. No order was 
made as to the costs of H. It was intimated by 
the judge that the separate appearance of peti- 
tioners was allowed by consent, & was not to be 
taken as a precedent.—Re NoRwoob’s PATEN'TS 
(1895), 12h. P. C. 214. 

2147. .|—In 1891, two patents were 
granted to N., one on Dec. 4 for ‘‘ the manu- 
facture of an improved compound for coating 
walls & other surfaces, & for the production of 
casts or mouldings, & for analogous purposes ”’ ; 
& the other on Dec. 7 for ‘‘ the manufacture 
of an improved compound for coating walls & 
other surfaces, & for analogous purposes.”? In 
1894, C. & H. presented a petition for revocation 
of these patents, & it was held, as to the earlier 
patent, that C. was the first & true inventor, & 
that the patent had been obtained by N. in fraud 
of C.’s rights, & it was accordingly revoked ; but 
no order was madc as to the later patent, C. having 
abandoned the case as to that patent. <A patent 
for the invention to which the revoked patent 
related was subsequently granted to C., who in 
1895 presented another petition for revocation of 
the later patent, alleging the same grounds as 
before. The earlier patent related to a compound 
formed from gluc & an active base, whilst the later 
patent related to a compound formed from glue 
& an inert base, & the processes were admitted to 
be identical:—JIeld: the process being C.’s 
invention, he might have taken out a patent to 
cover the combination of glue with an inert base, 
& the later patent was also obtained by N. in 
fraud of C.’s rights. The later patent was 
accordingly revoked, but no order was made as to 
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costs.— Re Norwoop’s Patents (No. 2) (1898), 
15 R. P. C. 98. 

2148. ——- Honest mistake of agent.] — He 
AVERY’S PATENT, No. 2139, ante. 

2149. Separate application for patent— 
Joint application having lapsed.]—-(1) In May, 
1888, K. & G. jointly applied for a patent, accom- 
panying their doplication with a provisional 
specification. This application lapsed. In Feb. 
1889, G. applied for a patent alone for the same 
invention, which he obtained. K. then presented 
a petition for revocation, alleging that he was the 
first & true inventor, & that G.’s application was 
made fraudulently. G. alleged that he was the 
first & true inventor :—Held : petitioner had made 
out his case, & the patent must be revoked. 

(2) If a party cross-examines his opponent’s 
witnesses, he ought to bring that evidence before 
the ct. The party who has the right to begin 
should file his evidence in chief first.—Re GALES’ 
PATENT (1891), 8 R. P. C. 488. 

2150. Patent after private demonstration. |— 
In 1906 letters patent were granted to M. on a 
communication from abroad for ‘‘ improvements 
in & relating to sound records for sound repro- 
ducing machines.’’ Petitioner alleged that, having 
by an agreement made in 1905, sold in considera- 
tion of a money payment & of certain royalties, 
to a co. in America an invention together with all 
improvements therein, & all rights to apply for 
patents in countries forcign to America in respect 
of the invention & improvements, he had, in 
pursuance of the agreement made a confidential 
communication & demonstration in England to 
})., as agent of the American co., of the invention 
covered by the agreement ; that D. communicated 
the invention to the co. in America; & that M., 
as agent of the Amcricanco., applied for & obtained 
the Ictters patent, the subject of the petition. 
Petitioner alleged that the invention covered by 
the patent had been made by him, & that the 
American co. had deprived him of all benefits in 
the patent, & that it was invalid on the ground 
that it was obtained in fraud of his rights, & that 
he was entitled to the grant thereof. He asked 
that the Comptroller might be directed upon the 
wpplication of petitioner to grant him letters 
patent for the invention in accordance with the 
Patents, Designs, & Trade Marks Act, 1883 (c. 57), 
8s. 26. Para. 3 of the particulars of objections 
alleged that the inventions claimed in the patent 
had been used in the United Kingdom prior to 
the date thereof by petitioner, public user, or user 
by way of trade, not being specifically alleged. 
lt was contended on behalf of petitioner that 
resp. M. was not the first & true inventor by 
reason of the confidential communication & 
demonstration to D.; further, in the event of 
his not succeeding on the issue of fraud, that 
under para. 3 of the particulars of objections the 
patent was wholly invalid by reason of prior user 
within Patents, Designs & Trade Marks Act, 1883 
(c. 57), 8. 26 (4) (a):—Held: fraud had not been 
established ; M. was the first & true inventor; 
& the plea of prior user in para. 3 particulars of 
objections did not include public user, or user by 
way of trade; & the user which was alleged was 
experimental.—Re Marxs’ Patent (1908), 25 
R. P. ©. 553, 558. 

2151. Fraud must be strictly proved.] — Ke 
JAMESON’s PATENT, No. 2141, ante. 
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shaking table ore concentrators ” for 
patent were granted 
by the Commonwealth :—Held: not 
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2152. ——-.]—-Re Marks’ Patent, No. 2150, 
ante. 


B. Want of Novelty. 
goo Patents & Designs Act, 1907 (c. 29), 8. 25 


2153. Grounds for revocation.|—(1) This was a 
petition for revocation of a patent granted to a 
foreigner for an invention of ‘‘ Improved incan- 
descent mediums for purposes of ilumination.’’ 
Notice of the petition & of the hearing was sent 
to the patentee by registered letter. The patentee 
did not appear at the hearing. 

(2) Evidence was given by two experts that the 
invention was unworkable, or so far as it was 
workable, had been anticipated. The patent was 
revoked.—Re HIRSCHFELD’S PATENT (1894), 11 
R. P. C. 514. 

2154. .|-—This was a petition represented 
by the Pharmaceutical Society for revocation of a 
patent for ‘‘A new medicine for the cure of 
influenza & other complaints ’’ on various grounds, 
including want of novelty & subject-matter. On 
the hearing of the petition, the patentee appeared 
& did not oppose revocation, but he asked that 
no costs might be given, as from the first he had 
not opposed the pctitioners :—Held: the patent 
must be revoked, as the patentee could not or 
would not support it, & with costs, as there was 
no other method of obtaining revocation.—Re 
WALLACE’S PATENT (1895), 12 R. P. C. 444. 

2155. .|—A petition was presented to 
obtain the revocation of a patent for improve- 
ments in machines for lasting the uppers of boots 
& shoes, the validity of which had been upheld 
in an action for infringement against petitioner, 
on the grounds that the patent was anticipated 
by a prior specification, & an abridgment of 
another specification, not brought forward in the 
previous action, & that the claim of the patent 
in the previous action had been given so wide a 
construction that it covered parts of those specifi- 
cations :—Held: the claim attacked was for the 
general construction, combination, & arrange- 
ment of certain parts of a machine; there was no 
estoppel by the former decision to prevent the 
patentce contending that his arrangement was not 
identical with the prior patents, & the patent was 
not anticipated by either of the alleged anticipa- 
tions.—-Re Lewis & STIRCKLER’S PATENT (1896), 
14 R. P. C. 24. 

2156. ——.]—In 1900 letters patent were 
granted to K. for ‘‘ Improvements in & connected 
with stencil sheets.”” <A petition was presented 
for revocation of this patent, & petitioners alleged 
in their petition that they had publicly manu- 
factured, used, & sold within the realm betore 
the date of the patent stencil sheets made accord- 
ing’to the alleged invention. In thcir particulars 
of objections they stated that the invention was 
not new, & alleged want of subject-matter. Prior 
to the trial leave had been granted by the Comp- 
troller to amend the specification by the omission 
of claims 1 & 2. Owing to delay the order had 
not been drawn up. ‘To avoid postponement of 
the hearing of the petition it was arranged by 
consent that the hearing should take place upon 
the footing of the specification havi been 
amended :—Held: petitioners were entitled to 
succeed, there being no real invention in that 
which was described in the specification.—Re 
KLABER’S PATENT (1902), 19 R. P. C. 174. 














letters patent ordered to be revoked.— 
BROKEN HILL SILVER MINING Co. v. 
GUTHRIDGE, LTp. (1908), 8 C. L. R. 
187 —AUS. 
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Sect. 1.—By the court: Sub-sect. 2, B., C., D., £. 
F.; sub-sect. 3, A.) 

2157. |—A petition was presented for 
revocation of letters patent granted for ‘‘ Im- 
provements in or connected with petticoats & 
like garments.”’ The petition came on for hearing 
on a petition day, when resp. did not appear. 
The petition was ordered to stand over until the 
next petition day, unless resp. desired that it 
should go into the witness list. He did not so 
desire, & stated his intention not to contest the 
matter. The petition was heard on affidavit 
evidence, & the patent was revoked on the grounds 
of want of novelty by reason of prior user, want 
of subject-matter, & that the patentee was not 
the first & true inventor.—Re LerE’s PATENT 
(1906), 23 R. P. C. 233. 

2158. Want of novelty as to part.] In 1895 a 
patent was granted to J. for ‘‘ Improvements in 
cyclometers, revolution counters, or indicators.’’ 
The first claim was as follows:—‘‘In a cyclo- 
meter, revolution counter, or indicator the com- 
bination, with a chambered support & an actuating 
shaft, of index rings mounted to revolve on said 
support & adapted to transmit movement from 
each of said index rings to the next in order, the 
hubs of said gear being flattened, spring arms 
supported within the chamber & bearing upon the 
opposite flattencd faces of said gear hubs, & means 
for actuating the first of said rings from said 
actuating shafts.’’ ‘There were four other claims 
for similar combinations, expressed in more 
detail & with additional modifications. In 1900, 
A. W. G., Ltd., presented a petition for revocation 
of the patent on the grounds of want of novelty & 
subject-matter :—Held: in the first claim the 
novelty depended on the squaring of the hub & 
the use of the spring arms in the minor combina- 
tion which was the subject of the claim, & such 
combination was not new, useful, & good subject- 
matter for a patent; the petition failed as to the 
other four claims. Revocation of the patent was 
ordered unless within threc months the patentee 
should obtain leave to amend his specification by 
disclaiming the first claim.—Re JUSTICE’S PATENT 
(1901), 18 R. P. C. 241. 

Sce, also, Nos. 2206, 2208, post. 





C. First and True Invention. 
oe Patents & Designs Act, 1907 (c. 29), s. 25 


2159. Petitioner first & true inventor.| — Re 
GALES’ PATENT, No. 2149, ante. 

2160. -|—A patent having in 1903 been 
granted to J. for ‘‘Improvements in sacks or 
material for wrapping or packing purposes, 
applicable also for other purposes,’’ B. presented 
a petition for revocation of the patent, alleging 
that he was the first & true inventor of the patented 
invention, that he had communicated said inven- 
tion to J. in confidence, & that the invention had 
been i papianer by J. in fraud of him :—Held: J. 
was the first & true inventor, & further, no fraud 
had been proved.—Re JACKSON’S PATENT (1905), 
22 R.P. C. 384. 

oon ——.]—Re Marks’ Patent, No. 2150, 
ante. 

2162. Patentee not first & true inventor.]-- 
Re LEE’s Patent, No. 2157, ante. 

2163. -—— As to material part.]—Ite RALSTON’s 
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2162 i. Pautentee not first & true 


revocation of the 
uiwentor.}—~Persons ci: rights 


prior to those of a patentee may 
petition for their own protection for 
atent, without the 
A.-G.’s flat & before proceedings for 


PaTENTs AND INVENTIONS. 


PATENT, Re PRESTON & RALsTON’s Patenry 
2144, ante. 


D. Want of Subject-Matter. 


2164. Ground for revocation—System of is- 
tributing electricity.|—-Re Gaunarp & 
PATENT (1890), 7 R. P. C. 867, H. L. 
Annotations -—Refd. Lane Fox v. Kensington & 
abe Electric Lighting Co., [1892] 8 
v. Wilson, [1893] 2 Ch. 656; He Owen's Patent, [1899] 
1 Ch, 157; Re Bridge’s Appin. (1901), 18 R. P. C. 987- 
Donnorsmarckhiitte Oberschlesische Kisen Kohlenwerke 
Act. v. Electric Construction Co. (1910), 27 Rt. P.C. 774; 
Homes v. Associated Newspapers (1910), 27 R. P. ¢. 


2165. |—A patent was granted in 
1908 for ‘‘ Improvements in metallic conduits 
for electric light cables & the like.’”’ The alleged 
improvements consisted in means for connecting 
the parts of the conduits, in which the electric 
cables were laid, & the fittings so that there should 
be a complete electric metallic circuit throughout 
without necessarily using screwed conduits. 
This was effected by using a differential split 
bushing which was so constructed as to have an 
overhung grip on the conduit. At the hearing 
of a petition for revocation it appeared that a 
bushing described in the prior specification of 
I. gave both an overhung & a direct grip, & that 
the device described in the specification of B. 
effected the patentees’ object, though in none of 
the alleged anticipations was there an overhung 
grip alone. It was alleged that alternative forms 
of bushing shown & claimed were of no utility. 
It also appeared that resps., the patentees, had 
not sold any of their patented bushings, but had 
sold bushings of another form :—Held: there was 
no such invention as could form good subject- 
matter for the patent; & to uphold the patent 
would be to take away from the public the full 
use, to which they were entitled, of the then public 
knowledge, & in particular of that given by L.’s 
specification. _ Re WATERHOUSE’S PATENT (1906), 
23 R. P. C. 470. 

2166. Patent medicine.] — Re WaALLACH’S 
PATENT, No. 2154, ante. 

2167. .|—'Lhis was a petition presented 
by the Pharmaceutical Society for revocation of a 
patent for ‘‘ An improved medicinal preparation, 
applicable as an embrocation or liniment’’ on 
various grounds, including want of subject- 
matter. On the hearing of the petition, the 
patentee did not appear, & the patent was revoked. 
—Re Stmmons’s Patent (1895), 12 R. P. C. 446. 

2168. Preparation of saccharine.| — In 
1896, letters patent were granted to C. for ‘‘ pre- 
paration of ortho-sulphamine benzoic acid,’’ being 
a method of preparing saccharine. In 1897, 
The Saccharine Corpn., Ltd., presented a petition 
for revocation of this patent on the ground of 
want of utility, want of subject-matter, & that the 
specification did not describe a process by which 
saccharine could be produced. On the hearing 
of the petition it was unopposed, & the patent 
wee ea oe CERCKEL’S PATENT (1898), 15 
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2169. Cyclometer.|— te JUSTICE’s PATENT, 
No. 2158, ante. 
2170. Improvement of stencil plates.]— 


Re KLABER’s PATENT, No. 2156, ante. | 
2171. - Improvement of garments.] — Re 
LEE’S PATENT, No. 2157, ante. 





infringement are taken by the Peon 

Scotr’s PatTent (1898), 19 
N. 8. W. L. R. (Eq.) 114; 15 N. 8. W. 
Ww. N. 69.—AUS. 


Part) XIII.—ReEvocarTion. 


E. Prior User. 


See Patents & Designs Act, 1907 (c. 29), 
s. 25 (8) (0). 

2172. By petitioner.|—-In 1888, a patent was 
granted to S. for ‘“‘a disconnecting, folding, or 
fixed arm anchor.” In 1898, N. presented a 
petition for revocation of the patent on the ground 
(inter alia) of prior user of the invention, alleging 
that he had himself prior to the date of the patent 
altered an anchor so that it possessed the features 
of the patented anchor:-—Held: the alleged 
prior user of the invention had been established, 
& the patent was revoked.—e SINNETTE’S PATENT 
(1898), 15 R. P. C. 761. 

2173. User must be public.|-Re MARKs’ PATENT, 
No. 2150, ante. 


PF. Other Grounds. 


2174. Patent taken out to obtain exemption 
under Pharmacy Act, 1868 (c. 117).]—The Phar- 
maceutical Society of Great Britain presented 
a petition for the revocation of a patent for an 
alleged invention of an improved medicinal 
preparation for the cure of indigestion & like 
complaints. The compound included diluted 
prussic acid. Revocation was asked for’ on 
various grounds, including insufficiency in not 
stating the strength of the diluted acid & it 
was alleged the patent was taken out to evade 
the provisions of above Act, relating to the sale 
of poisons. The petition now came on for direc- 
tions, resp. did not appear & petitioners asked that 
revocation might be granted. The judge made an 
order for revocation on production of an affidavit 
verifying the petition, but stated incidentally 
that he was of opinion that the fact that the patent 
was taken out to evade the provisions of above 
Act, was not a ground for revocation.—Re VAISEY’S 
PATENT (1894), 11 R. P. C. 591. 

Ground which would have been available under 
scire facias.|—See Patents & Designs Acts, 1907 
(c. 29), s. 25, 2 (a); 1919 (c. 80), sched. 

2175. -|—A. writ of sci. fu. to repeal letters 
patent lies in three cases: (1) When the King 
does grant by several letters patent one & the self- 
same thing to several persons, the first patentee 
shall have a sci. fa. to repeal the second ; (2) when 
the King doth grant a thing upon a false suggestion, 
he preerogativa regis may by sci. fa. repeal his own 
grant; (3) when the King does grant any thing 
which by law he cannot grant.—R. v. MussARY 
(1738), 1 Web. Pat. Cas. 41. 
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2172i. By petitioner. }—MUROHLAND v. 
NICHOLSON (1893), 10 R. P. C. 417.— — brin 
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l. Refusal to licence.]}— Refusal to 
sell the right to use unconditionally 
an invention or to licence avoids the 
patent.—ToORONTO TELEPHONE MANU- 
FACTURING Co. ». BELL TELEPHONE 
CAN OF CANADA (1885), 8 L. N. 34.— r. 








.™m. Illegal importation.] — Toronto b 
L'ELEPHONE Mion cnine Co. wv. 367. AN 
BELL TRLEPHONE CO. OF CANADA t 

(1886), 18 R. L. 0. 8. 463; 9 L. N. 





n. ——.]—- BRooK *. BROADHEAD 
(1889), 2 Exch. C. R. 562.—CAN, 
0 ]— BERLINER GRAMOPHONE 





Co. Lrp., v. POoLLocK (1915), 35 
0. L. R. ,; WW. N. 363... ONTARIO, LTD. (1900), 6 


Pp —— By others— With consent 
of putentee.)—If, after the time has 
expired wherein the ovens may have 


Lap 
imported the invention without preju- C. 


dice to his rights, he consents to its G. 
importation by others, such consent 
im within the prohibition of 
88 Vict. c. 26, & avoids his patent.— CAN. 
BARTER ne SmiIrH (1877), 2 Exch. C. R. 


q. Parts.] — ANDERSON 

Co. oF 'TORONTO v. AMERICAN DUNLOP 
TIRE Co., AMERICAN DUNLOP TIRE Co. 
v. ANDERSON TIRE Co. OF TORONTO 
(1896), 5 Exch. Cc. R. 82.—CAN. 
-] — DOMINION 
Co. v. MOKINNON CHAIN Co. nt) 
(1919), 68 8S. C. R. 121; 45 D. L. R. 


‘ Machinery to carry out 
process.}—ALSOP PROCESS 
CANADA ¥v. FRIESEN & 
[1919] 1 W. W. R. 544; 5 
606.— N, 


a. Expiry of foreign patent.) — R. 
GENERAL ENGINEERING Co. OF 


b. Failure to manufacture & Sell.} 
HAMBLY v. ALBRIGHT & 

. (1902), 7 Exch. C. R. 368; 
L. T. 201.—CAN. 
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SuB-sECT. 3.—PRACTICE. 
A. In General. 


See R. S. O., Ord. 53A, rr. 9, 10, 138. 

2176. Right to begin.|—Re TrerMAnn’s PATENT 
(1899), 48 Sol. Jo. 706; sub nom. Re TIEMANN’S 
PATENT, 16 R. P. C. 561. 

2177. Right of patentee to amend specification— 
Patentee alien enemy.|—-In proceedings for the 
revocation of a patent the ct. has power to allow 
the patentees to amend their spccifivation by way 
of disclaimer, notwithstanding the patcntces are 
alien enemies, such amendment being in the nature 
of a defence to the proceedings for revocation; & 
the ct. will, when necessary, guard against the 
danger of the patentee thereby improving his 
position, by putting him on terms.—fHe STAHL- 
WERK BECKER AKT.’S PATENT, [1917] 2 Ch. 272 ; 
86 L. J. Ch. 670; 117 L. T. 216; 33 T. L. R. 339 ; 
61 Sol. Jo. 479. 

2178. Putting petition into witness list.|—ZHe 
BORROWMAN’S PATENT (1902), 19 R. P. C. 159. 

2179. .|—A petition for revocation ought 
not to be put into the witness list until it is effective 
for hearing. Inspection or discovery should be 
applied for when the petition comes into the 
petition list—e Scortr’s Parenr (1902), 19 
R. P. C. 278. 

2180. Inspection or discovery—Time of applica- 
tion.]|—Re ScottT’s PATENT, No. 2179, ante. 

2181. Particulars.|—In a petition for revocation 
of a patent relating to improvements in tele- 
graphic apparatus, petitioners alleged prior user 
by the manufacture & sale or use by their pre- 
decessors in business & others of certain electrical 
shunts, coils & recorders. On a summons by 
resps. for further particulars as to these alleged 
prior users the judge ordered particulars to be 
given which included particulars of the weight, 
size, resistance & induction of the articles. Peti- 
tioners appealed, but offered to give particulars 
not covering these matters :—Held: petitioners 
ought not to be ordered to give the particulars 
objected to, as they were matters of description & 
not merely of identification, & the order was dis- 
charged with costs. Petitioners undertook to give 
the particulars they had offered.—Ie BROWN’s 
PATENT (1906), 23 R. P. C. 790, C. A. 

2182. Amendment.|——On a petition for the 
revocation of a patent :—Held: petitioners ought 
not to be allowed to amend their particulars of 
objection, in the Ct. of Appeal.—ALsoP FLOUR 




















-]— HILDRETH v. McCorR- 
MIOK MANUFACTURING Co., LTD. (1906), 
10 Exch. C. R. 378 ° 26 C. lh. Ts 782.-—— 





d. ———.]—-BERLINER GRAMOPHONE 
Co., LTD. v. POLLOOK (1915), 9 O. W.N. 
263; 35 O. L. R. 137.—CAN. 
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2176 i. Right to begin.J—R. v. La 
FORCE (1894), 4 Exch. C. R. 14.—CAN, 

e. Particulara of breaches— Declara- 
U. C. R. 146.—CAN, 

f. Revocation on ound of error 
—Onus of proof.j—Where a Dill is 
filed by a private individual to repeal 
letters patent on the ground of error, 
the onus of proof is on pltf., though it 
may to some extent involve proof of a 
rig coal ier Pe aia v. A.-G. (1867), 

r. 


TIRE 
CHAIN 


Co. OF 
Son (Ont.), 
78.C. R. 


g. Fiat — Necessity for.)—A_ sei. 
fa. to set aside a patent was issued at 
the instance of a private relator, with- 
out the fiat of either the A.-G. for the 
been 

was 


Exch. C. R. 


WILSON 
23 Dominion or for Ontario hav 
first obtained :—Held: a fla 
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Sect. 1.—By the court: Sub-sect. 3, A., B., C. (a) 
(b), D. & E.; sub-sect. 4.] 


Process, Lrn. v. FLourR OxipIzina Co., Lrp., Re 
ANDREWS’ PATENT (1908), 25 R. P. C. 477, H. L. 


Annotation :—Consd. Watson, Laidlaw v. Pott, Cassels & 
Williamson (1909), 26 R. P. C. 349. 


2183. Extension of time.| 
PATENTS (1912), 29 R. P. C. 207. 

2184. Stay pending appeal in action for infringe- 
ment.|—Re Huircucock’s PatTenr (1903), 20 
R. P. C. 767. 

See, also, No. 2202, post. 

2185. Place of trial—At assizes with jury.]— 
Re EDMOND’s PATENT (1888), 5 T. L. 1. 109. 

2186. In King’s Bench Division.|—The ct. 
will order a transfer of a petition for revocation of 
a patent to the Q. B. Div., subject to the consent 
of the President of that division, to be heard by 
the judge at the same time as an action for damages 
before a judge & jury in respect of the same 
subject-matter.— Re Enar’s PaTenT (1890), 63 
L. T. 370; 38 W. R. 698. 

2187. Evidence—Whether viva voce.|—A peti- 
tion for the revocation of a patent having been 
presented under Patents, Designs & Trade Marks 
Act, 1883 (c. 57), s. 26:—Held: resps. were 
entitled, as they desired it, to have the petition 
tried with viva voce evidence.—Re GAULARD & 
GIBBS’ PATENT (1887), 34 Ch. D. 396; 56 I. J. Ch. 
606; 56 L. T. 284; 35 W. R. 301. 

2188. ——— Matter for cross-examination—Duty 
to bring before court.]|—-Re GALES’ PATENT, 
No. 2149, ante. 

2189. Admissibility—To discredit witnesses 
—As to prior user.|—An action for infringement 
of the patent the subject of this petition, brought 
by resp. to the present petition, having failed, the 
ct. being satisfied that the invention had been 
used prior to the date of the patent at one place 
out of several referred to, this petition was brought 
to have the patent declared void, petitioner relying 
solely on the instance which had satisfied the ct. 
in the prior action. 

A witness on the part of petitioner stated that 
he had seen the invention used at the particular 
place relied on, & in cross-examination he stated 
that he had seen it used also at other places 
referred to prior to the date of the patent. 

Iiesp. asked to be allowed to adduce evidence 
as to the prior user at such other places :—Held: 
the evidence was inadmissible, on the ground that 
if admitted it would be allowing resp. to go into 
matters not relevant to the question at issue for 
the sole purpose of discrediting the witness & 
disproving the answers to questions put to him 
on cross-examination. — Re HAGGENMACHER’S 
PATENTS, [1898] 2 Ch. 280; 67 L. J. Ch. 6753; 15 
R. P. C. 431. 

2190. Negative evidence adduced by ap- 
Pete ate Max MULLER’S PATENT, No. 2142, 
ante. 

2191. Estoppel—Patent attacked on _ similar 
grounds in action for infringement.]|—Re Lewis & 
STIRCKLER’S PATENT, No. 2155, ante. 

Committal for contempt.!— See CONTEMPT OF 
Court, Vol. XVI., p. 27, No. 250. 


necessary, & tho A.-G. for Ontario 
was the proper authority to grant it.— 
R. v. PATTEE (1871), 5 P. R. 292.—CAN, 


Re BARTCN’S 




















ewe 


, By whom granted.|—Qf. 
un oo (1871), &6 P. RR. 292.— 


k. Jurisdiction — Minister of Agri- 
culture—Ezclusive jurisdiction.|—The 
jurisdiction in respect to the avoidance 
of patents conferred upon the Minister 
of Agriculture by Patent Act, 1872, 


8. 28, is exclusive of that 
any other tribunal in the 
TORONTO TELEPHONE MANUFACTURING 
Co. v. BELL TELEPHONE Co. OF CANADA 
(1885), 2 Exch. Cc. HK. §24.—-CAN. 


PART XIII. so a) SUB-SECT. 3.—- 
« (a). 


1. Action to avoid qe 
procedure necessary 

for judgment for defa 
in an action to avoid certain paten 


.}— 


PATENTS AND INVENTIONS. 


B. Service out of Jurisdiction. 

See R. 8S. C., Ord. 11, r. 84. 

2192. Necessity for.|—-A petition for revocation 
of a patent was served on two of three patentees, 
the third being abroad. The petition was ordered 
to be put into the witness list, but not to come on 
for hearing without leave, unless the absent 
patentee appeared by counsel on notice to him 
of the presentation of the petition.—Re Kay’s 
PaTenT (1894), 70 L. T. 756; 11 R. P. C. 279; 
8 R. 263. 

2193. Sufficiency of—Notice by registered letter.| 
—Re HIRSCHFELD’S PATENT, No. 2153, ante. 

2194. Personal delivery of copy of petition 
& particulars.|—-The sole resp. to a petition for 
the revocation of a patent was a domiciled Scots- 
man, who was resident in Scotland. <A copy of 
the petition & of petitioners’ particulars of objec- 
tion had been delivered to him personally in Scot- 
land, & he had written to petitioners’ solrs. saying 
that he did not intend to appear on the hearing 
of the petition, because he was not under the 
jurisdiction of the English cts. Upon an applica- 
tion by petitioners for dircctions as to the mode 
of trial :—Held: though there had not been, & 
could not under the RK. S. C. be, any service of 
the petition out of the jurisdiction, yet, as ample 
notice had been given to resp., the ct. could 
make an order nisi, that, unless resp. should, on 
or before a specified day, appear & show cause to 
the contrary, in which case it would be open to 
him to dispute the jurisdiction, the petition should 
be tried with vivd voce evidence, & be set down for 
trial in the list of witness actions.—He Drum- 
MOND’S PaTENT (1889), 43 Ch. D. 80; 59 L. J. 
Ch. 102; 6R. P. C. 576. 

Annotations :—¥Folld. Re Gorz & Hodgh’s Patent (1895), 11 

T.. Lis i 463. Refd. Re Cliff, Edwards v. Brown, [1895] 


Letter from _ petitioner’s 
solicitors.|—?e GOrz & L16GH’s PATENT (1895), 11 
T. L. R. 463. 








Ce enmmameael 


C. The Order. 
(a) In General. 

2196. Revocation as to part—Whether leave to 
amend by disclaimer granted.|—Where on a peti- 
tion for revocation of a patent the judge holds 
that all the claims are bad & orders the patent to 
be revoked & this order is entered on the Register 
of Patents, the Ct. of Appeal, if it is of opinion 
that one claim is valid, may reverse the order 
below & order that the patent be revoked, unless 
within three months, or such further time as the 
ct. may allow, the patentee obtain leave to amend 
his specification by disclaiming all the claims 
except the valid one.—DEELEY v. PERKES, [1896] 
A. C. 496; 65 L. J. Ch. 912; 75 L T. 233; 12 
T. L. R. 5473; 18 R. P.C. 


Annotations :—-Consd. Re Dellwick’s Patent, [1896] 2 Ch. 
705. Expld. Re Pitt’s Patent, Ludington Cigarette 
Machine Co. v Baron Cigarette Machine Co., [1900] 
1 Ch. 508. Apld. Re Justice’s Patent (1901), 18 R. P. C. 
241. Consd. Re Geipel’s Patent, 1903} 2 Ch. 715. 
Distd. Re Ralston’s Patent, Re Preston & Ralston’s Patent 
(1909), 100 L. T. 386. Refd. Re Lewis & Stirckler’s Patent 
(1896), 14 NR. P. C._243; Shoe ss towers Coca v. Cutlan, 
[1896] 1 Ch. 108; Re Woolfe’s Patent, oolfe v. Auto- 
matic Picture Gallery (1902), 87 L. T. 95; Re Klaber & 


ossessed by 


of invention, tho ct. cant the 
ominion.— 


motion, but directed that a copy of 
the judgment should be served upon 
defts., & that the registrar should not 
issue a certificate of the judgment a 
the purpose of entering the purpor 
thereof on the margins of tho enrol- 
ment of the several patents in the 
Patent Office until the expiry of thirty 
days after such scervice.—-PETERSON 
v. CROWN CORK & SEAL Co. (1897); 
5 Exch. Cc. R. 400.—CAN. 


on a motion 
t of pee 


Parr XITI.---REvocaATION. 


Steinberg’s Patent (1908), 77 L. J. Ch. 569; Poulton v. 

Adjustable Cover & Boiler Block Co. (1908), 99 L. T. 647 ; 

Porter v. Freudenberg, Kreglinger v. Samuel & Rosenfeld, 

Re Merten’s Patent, [1915] 1 K. B. 857. 

2197. Patent in fraud of petitioner’s 
rights.|.—te RALSTON’S PATENT, Re PRESTON & 
RALSTON’S PATENT, No. 2144, ante. 











(b) Consent Order. 


2198. Jurisdiction to make order by consent.| 
Re DAWSON’S PATENT (1907), 24 R. P. C. 140. 

2199. Whether order made in chambers.|— 
Re Scort’s PATENT (1903), 20 R. P. C. 604. 
Annotation :—Expld. Re Clifton’s Patent, [1904] 2 Ch. 357. 


2200. |—A petition for revocation of a 
patent should be heard in open ct., & not, even by 
consent, in chambers.—Re CLIFTON’S PATENT, 
[1904] 2 Ch. 357; 73 L. J. Ch. 597; 91 L. T. 
284; 52 W. R. 629; 48 Sol. Jo. 573; 21 R. P.C. 
515. 

2201. Order made when petition brought on for 
directions.|—A. petition for revocation of a patent 
having been brought on for the purpose of obtain- 
ing directions as to the hearing, resp. appeared in 
person & consented to an immediate order for 
revocation, which was accordingly made.—fe 
SLEIGHT’S PATENT (1893), 10 R. P. C. 447. 

2202. Stay of order—Pending appeal in action for 
infringement.|—-Re Scotr’s PATENT (1907), 24 
h. P. C. 100. 

2203. Certificate of particulars.|—Re AYLOTT’sS 
PATENT (1911), 28 R. P. C. 227. 

2204. aE ep Re MERRYWEATHER’S PATENT 
(1911), 29 R. P. C. 64. 

2205. Not ‘‘ going to trial.’’?]}-—He AYLoTT’s 
PATENT, No. 2203, ante. 

2206. Costs.|—On a petition by the Pharma- 
ceutical Society, with the leave of the A.-G., for 
revocation, of a patent for a medicinal compound 
on certain grounds including absence of novelty, 
resp. consented to an order of revocation, but 
solely for want of novelty. The judge made an 
order for revocation with costs of the petition.— 
Re RENDELL’S PATENT (1894), 70 L. T. 756. 

2207. ——— Only method of obtaining revocation. | 
—Re WALLACE’S PATENT, No. 2154, ante. 

2208. Petitioner aware of defect when 
patent granted.|—-The patent was applied for, 
though both parties to this petition were well 
aware at the time that no patent could be validly 
granted, because the thing was actually on sale, 

had been sold in this country. Then petitioners 
suddenly commenced proceedings to revoke the 
patent. Resp. says, & he is justified in saying, 
that under these circumstances he should not be 
ordered to pay the costs. Accordingly I revoke 
the patent & I make no order as to the costs 
(PARKER, J.).—Re SLINGSBY’S PATENT (1910), 27 
R. P. C. 624. 

2209. ——— Whether respondent bound to sur- 
ae patent.|—Re AYLOTT’s PATENT, No. 2203, 
ante, 

2210. No notice of petition.|—Re MERRyY- 
WEATHER’S PATENT, No. 2204, ante. 














D. Expiry of Patent. 


2211. Not sufficient to refuse fiat.}—-(1) An 
action claiming merely a declaration of invalidity 
of letters patent already expired, where no legal 
oe of pltf. has been infringed, is not maintain- 
able. 


(2) The proper mode of procedure in a case of 
is kind is by petition for revocation under 
oo Designs, & Trade Marks Act, 1883 (c.57), 
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(8) The mere fact that a patent has expired is 
not of itsclf a sufficient reason for refusing a fiat 
for a petition for revocation.—NorTH EASTERN 
MARINE ENGINEERING Co. v. LEEDS ForRGE Co., 
[1906] 2 Ch. 498; 75 L. J. Ch. 720; 95 L. T. 178 ; 
22 T. L. R. 724; 50 Sol. Jo. 650, C. A. 


Annotation :—As to (1) Refd. Guaranty Trust Co. of New 
York v. Hannay, [1915] 2 K. B. 536. 


2212. Petition not proceeded with.|-—Re Lup- 
LOW’S PATENT (1912), 29 R. P. C. 616. 


iy. Coats. 

See R. S. C., Ord. 538A, r. 7. 

2213. Costs on higher scale.|—Re TIERMANN’S 
PATENT, No. 2176, ante. 

2214. Costs subsequent to disclaimer.|—R. v. 
MIuy (1851), 14 Beav. 312; 51 E. Rh. 306. 

2215. Costs of shorthand note.|—-fe Norwoop’s 
PATENTS, No. 2146, ante. 

2216. .]—Re TIERMANN’S PATENT, No. 2176, 
ante. 

2217. Cost of obtaining fiat of Attorney-General.] 
—The costs of obtaining the authority of the A.-G. 
ought to be allowed on taxation to petitioner for 
revocation who has been given the costs of the 
petition. <A petition for revocation of a patent 
having been presented with the authority of the 
A.-G., the patent was revoked, resp. being ordered 
to pay the costs of petitioner. On the taxation 
resp. objected that petitioner was not entitled to 
the costs of obtaining the authority of the A.-G. 
The taxing master allowed such costs. Resp. 
applied to review the taxation :—Held: the costs 
of obtaining the authority of the A.-G. were 
properly allowed. The summons was dismissed 
with costs.—Re Povutton’s PATENT (1906), 23 
R. P. C. 571. 

2218. Security for costs of appeal—Position of 
nominal respondent.|—te OWEN’S PATENT (1900), 
17 R. P. C. 637. 

2219. No order as to costs.|—Re 
PATENT (No. 2), No. 2147, ante. 

Of consent order.]—Sce Sub-sect. 3, C. (b), ante. 





NORWOOD’S 


| SuB-sEcT. 4.— REVOCATION OF EXTENDED PATENT. 


2220. Jurisdiction.] — (1) The Judicial Com- 
mittee have, under Judicial Committee Act, 1833 
(c. 41), s. 4, jurisdiction to entertain a petition, 
referred to them by the Crown, secking to revoke 
an Order in Council, made upon their recommenda- 
tion, upon an application by patentees for a pro- 
longation of letters patent under 5 & 6 Will. 4, 
c. 83, & to recall the warrant for sealing such 
letters patent. 

(2) An alien resident abroad, who was intcrested 
in an English patent by a foreign inventor, & who 
had also considerable dealings in this country in 
respect of sales of the patented machine & in 
granting licences for the use of such patent, held, 
in the circumstances, to have a locus standi as to 
entitle him to petition the Crown to revoke an 
Order in Council for granting an extended term of 
an English patent, & to recall the warrant for 
sealing such patent. 

(3) Qu.: whether an alicn living abroad, 
without such interest, could inform the Crown by 
petition as to any matters touching letters patent. 
—Re SCHLUMBERGER (1853), 9 Moo. P. C. C. 1; 
14 BE. R. 197; sub nom. Re SHLUMBERGER’S 
Patent, 2 Eq. Rep. 36, P. C. 

2221. Application by alien—Interested in dealing 
with patented article in England.|—Re Scuium- 
BERGER, No. 2220, ante. 
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Sect. 2.—BY THE COMPTROLLER. 
SUB-sEcT. 1.—IN GENERAL. 

See Patents & Designs Acts, 1907 (c. 29), s. 26, 
& 1919 (c. 80), sched.; Patents Rules, 1920, 
rr. 76, 78. 

2222. Interests of public to be considered—Not 
those of individual.|—(1) While the motive of 
appct. for the revocation of a eee under 
‘Patents & Designs Act, 1907 (c. 29), s. 27, is 
immaterial, his position & conduct, so far as they 
may have influenced the action of the owner 
of the patent, are matcrial; & in considering 
whether a case for revocation has been made 
out the Comptroller-General or the ct. must look 
primarily not to the interests of the individual, 
but to those of the public. 

(2) Appcts. for the revocation of a patent under 
the Patents & Designs Act, 1907 (c. 29), s. 27, on 
the ground that it had been worked exclusively 
or mainly outside the United Kingdom, were them- 
selves the owners of a prior patent which would 
have been infringed by any working of the patent 
sought to be revoked. They had refused an offer 
of a licence under that patent, & its owners had 
not applied for a voluntary or compulsory licence 
under the prior patent. The prior patent would 
shortly expire, but the other patent had some 
years to run :—Held: notwithstanding the non- 
upplication for a licence by the owners of the 
patent sought to be revoked, the fact that it could 
not have been worked without the risk of infringe- 
ment proceedings by the owners of the prior 
patent was a satisfactory reason for the patent 
not being worked in this country, & ought not 
therefore to be revoked.—He TAYLOR’s PATENT, 
[1912] 1 Ch. 685; 81 L. J. Ch. 438; 106 L. T. 
600; 28 T. L. R. 293; 56 Sol. Jo. 415. 


SUB-SECT. 2.—PATENT WORKED MAINLY ABROAD. 
A. In General. 

See, generally, Patents & Designs Acts, 1907 
(c. 29), 8.275; & 1919 (c. 80), s.1; Patents Rules, 
1920, rr. 79-83. 

2223. Application to patents existing before Act.] 
—(1) Patents & Designs Act, 1907 (c. 29), 8. 24, 
deals primarily with cases where the trade of this 
country has been injured by an abuse of the 
monopoly conferred by the patent, irrespective 
of anything which is being done abroad, while 
Patents & Designs Act, 1907 (c. 29), s. 27, deals 
primarily with cases where the object or effect of 
the use of such rights in the way they have been 
used has been to favour the development of 
industries abroad at the expense of industries in 
the United Kingdom. 

(2) The keynote of Patents & Designs Act, 1907 
(c. 29), s. 27, is forfeiture of the patent for the 
abuse of the monopoly at the instance of a common 
informer, & any one, whether a foreign or a British 
subject, & whatever his motive, can, by satisfying 
the Comptroller of the existence of the circum- 
stances contemplated in Patents & Designs Act, 
1907 (c. 29), 8. 27 (1), throw on the patentee the 
onus of proving, to prevent revocation, that the 
patented process or article is carried on or manu- 
factured to an adequate extent within the United 
Kingdom, or of giving a satisfactory reason why 
it is not so carried on or manufactured. Sect. 27 
does not mean that in every case where more than 
50 per cent. of the patented articles manufactured 
anywhere are made abroad the patentee can be 
called upon to defend his paten rights; if the 
article is manufactured in the United Kingdom tg 
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as great an extent as can reasonably be expected, 
having regard to the industrial development, of 
other countries, no presumption against the 
patentec arises. 

(3) Patents & Designs Act, 1907 (c. 29), s. 27 (1), 
institutes a comparison between the extent to 
which the article or process is manufactured or 
carried on in this country & the extent to which it 
is manufactured or carricd on abroad, whether the 
articles are or are not imported into this country, 
& Patents & Designs Act, 1907 (c. 29), s. 27, ig 
meant to hit every abuse of the patentee’s mono- 
poly the object or result of which is to benefit 
foreigners at the expense of traders within the 
United Kingdom. 

(4) In determining whether there has been 
‘‘ adequate ’? manufacturing in the United King- 
dom, or whether ‘‘ satisfactory reasons’’ for the 
inadequacy are given by the patentee, it is left to 
the Comptroller, subject to appeal to the ct., to 
determine in each case, & having regard to all 
the circumstances, whether the home manufac- 
ture is adequate, or, if not, whether the reasons 
are satisfactory, he bearing in mind (a) that that 
manufacture is not adequate if it is lessened by 
the patentee exercising his patent rights to the 
hurt of British industry—e.g. by giving foreign 
traders a preference as to licences or otherwise 
over British traders—& (b) that reasons are not 
satisfactory which do not account for the inade- 
quacy of the home manufacture by causes operat- 
ing irrespective of any abuse of the monopoly. 

On the other hand, a patentee who has allowed 
part of the demand in this country to be supplied 
by the importation of goods from abroad has not 
necessarily precluded himself from proving that 
there is adequate home manufacture or giving 
satisfactory reasons for the inadequacy of that 
manufacture, the policy of Patents & Designs Act, 
1907 (c. 29), s. 27, being to secure fair play between 
foreign & British industries. 

(5) Patents & Designs Act, 1907 (c. 29), s. 27, 
applies both to patents in existence before Patents 
& Designs Act, 1907 (c. 29), & patents subsequently 
granted, although reasons might be accepted as 
satisfactory in the case of the former which would 
not be so accepted in the latter; but the fact that 
a patentee has before Patents & Designs Act, 1907 
(c. 29), precluded himself by licence or contract 
from working his patent in this country is not a 
satisfactory reason. 

In 1900 two patents were granted to H. for 
inventions relating to a process of manufacturing 
imitation stone slabs. The invention was in 
commercial operation in Germany, France, & 
Belgium, but was never worked in the United 
Kingdom. The patentee devoted himself to the 
establishment abroad of industries in which the 
patented process was carried on, & used his 
monopoly to secure to a Belgian co., to whom in 
1905 he granted an exclusive licence for the 
United Kingdom, the monopoly of selling in the 
United Kingdom articles manufactured by the 
co. in Belgium :—Held: the patent ought to be 
revoked forthwith, although in July, 1908, the 
patentee & the Belgian co. had issued newspaper 
advertisements in the United Kingdom expressing 
their willingness to sell or enter into working 
arrangements for the manutacture of goods in the 
United Kingdom under the patented process. 

(6) The word “ se A ” is used in Patents & 
Designs Act, 1907 (c. 29), s. 27 (1), in close con: 
nection with & as an alternative to ‘ exclusively, 
& having regard to this fact, I do not think that FY 
process or article can be said to be mainly carrie 
on or manufactured abroad merely because it 18 
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carried on or manufactured abroad to a somewhat 
greater extent than within the United Kingdom 
(PARKER, J.).-—He HATSCHEK’S PATENTS, Ex p. 
ZERENNER, [1909] 2 Ch. 68; 78 L. J. Ch. 402; 100 
L. A 809 3 25 Tt. L. R. 457 H 26 R. P. C. 228. 
Annotations :-—As to (1) Apld. Re Robin Electric Lam 
Petn., [1915] 1 Ch. 780. 48 to (2) Apld. Zte Lake’s Patent 
(1909), 26 R. P. C. 443; Re Fiat Motors’ Appin., [1911] 
1 Ch. 66. As to (4) onsd. Re Boult’s Patent (1909), 
26 R. P. C. 383. 4s to (5) Consd. Re Taylor's Patent 
1ouay 106 L. T. 600. Generally, - Thermos v. Isola 
i010 , 27 R. P. C. 195; Saccharin Corpn. ». National 
Saccharin Corpn. (1911), 28 R. P. C. 287; British 
Thomson-Houston Co. v. Duram, [1915] 1 Ch. 823. 


2224. Primary object-—Prevention of develop- 
ment of foreign industries at expense of British.]— 
Re HATSCHEK’S PaTENTS, Ez p. ZERENNER, No. 
2223, ante. 

2225. What is the ‘‘ Patented Article ’’— Con- 
struction of specification.|—(1) An application was 
made by R., under Patents & Designs Act, 1907 
(c. 29), s. 27, for the revocation of a patent No. 8401 
of 1903 granted to L. for ‘‘ Improvements in sound 
magnifying horns for phonographs & the like’”’ 
on the ground that the patented article was manu- 
factured exclusively or mainly outside the United 
aes ote The application was opposed by G. & 
L., Ltd., who were assignees of the patent. The 
evidence for appct. was directed to showing that 
the ‘‘ sound boxes,’’ which he alleged to be part 
of the patented article, were in all cases made in 
the United States of America; & that large 
numbers of talking machines coming within the 
claims were imported & sold by other parties. 
The assignees filed declarations to the effect that 
there was a substantial manufacture of ‘the 
improved sound magnifying horn” in this 
country, & that this improved horn was the only 
‘patented article ’’ which it was necessary for 
them to manufacture here to escape the penalties 
of the Act. At the hearing they contended that 
a prima facie case had not been raised by appct., 
& that the onus was upon him to prove the allega- 
tions upon which the application was founded, 
& that, until he did so, he had no locus standi :— 
Held: on a proper construction of the specifica- 
tion the real invention of the patentee was the 
improved sound magnifying horn, & although a 
sound box was claimed in combination, there was 
no claim for any special form of sound box; it 
was not necessary therefore for the sound box 
to be manufactured in this country to escape the 
provisions of Patents & Designs Act, 1907 (c. 29). 
5. 27; & the evidence adduced by appct. was 
relevant & insufficient to discharge the onus cast 
upon him under Patents & Designs Act, 1907 
(c. 29), s. 27 (1). (2) Until a primd facie case is 
made out by appct. under Patents & Designs Act, 
1907 (c. 29), 8s. 27 (1), the patentee cannot be 
called upon to produce his witnesses for cross- 
examination, or for examination by the Comp- 
troller-General.— Re LAKE’s PATENT (1909), 26 
R. P. OC. 448. 

2226. Manufacture in England by licencees since 
application to revoke.|—An application was made 
under Patents & Designs Act, 1907 (c. 29), s. 27, 
to revoke a patent (No. 25,382 of 1901) for ‘“‘ Im- 
provements in typewriting machines’’ on the 
ground that the patented article was manu- 
factured exclusively or mainly outside the United 
Kingdom. Before the end of Aug. 1908, a few 
advertisements were inserted in various journals 

Some correspondence was entered into by the 
patentees with a view to the grant of licences. 

agreement to manufacture certain parts of 
the machines was relied upon by the patentees, 
but this was only entered into six months after 

_ year of grace given by Patents & Designs Act, 


Co.’s 
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1907 (c. 29), s. 27, & three months after the date 
of the application to revoke. The evidence 
showed that between one thousand & onc thousand 
five hundred machines protected by the patent 
were annually imported, while only an order for 
one hundred sets of certain parts of the machines 
had been given up to the date of the hearing & 
this order, although being executed, had not then 
been actually completed :—Held: there was no 
adequate manufacture in this country at the date 
of the hearing, & no sufficient reasons had been 
given for the earlier inaction of the patentees & 
the lateness of the present attempt. He there- 
fore revoked the patent & gave appct. costs.— 
ite FELL’s Parent (1909), 27 R. P. é. 25. 

2227. Higher price charged for article manu- 
factured in United Kingdom—Case of suspicion.] 
—(1) An application was made under Patents 
& Designs Act, 1907 (c. 29), s. 27, to revoke 
a patent for ‘‘ Mills for pulverising or granu- 
lating ’’ on the ground that the patented article 
was manufactured exclusively or mainly outside 
the United Kingdom. The patentee did not 
contend that the machine was not manufactured 
exclusively or mainly abroad, but urged that there 
was adequate manufacture, or that there were 
satisfactory reasons for deficiency in this respect. 
At the date of the application one machine had 
already been made in the United Kingdom; & 
a second machine had been commenced, which 
was completed shortly before the hearing, although 
parts of these machines had been imported; & 
a third had been taken in hand. The present 
demand in the United Kingdom did not exceed 
two machines per annum, & the manufacturers 
here were prepared to turn out ten or twelve 
machines per annum if required :—Held: there was 
a manufacture in this country sufficient to meet 
the demand, & sufficient reasons were given for 
the absence of a more extensive manufacture. 
He, therefore, dismissed the application, & gave 
the patentees costs. 

(2) In revocation cases under Patents & Designs 
Act, 1907 (c. 29), s. 27, the only question as to 
price is whether the price charged by the patentee 
is a bond fide one & not adopted for the purpose 
of checking & diminishing the demand for the 
article made in the United Kingdom. If the 
price charged by a patentee for a machine made in 
the United Kingdom were higher than that 
charged for a machine supplied from abroad a 
prima facie case for suspicion would arise.—Re 
KENT’sS PATENT (1909), 26 R. P. C. 666. 


B. Who may Apply. 
2228. nts ag ag HATSCHEK’S PATENTS, 
Ex p. ZERENNER, No. 2223, ante. 


C. Manufacture Abroad. 

See Patents & Designs Acts, 1907 (c. 29), 8. 27 ; 
1919 (c. 80), s. 1. 

2229. No manufacture anywhere.|—-An applica- 
tion was made, under Patents & Designs Act, 1907 
(c. 29), 8. 27, by K. for the revocation of a patent 
for a process & for an implement for carrying it 
out granted in 1901 to B. & assigned in 1905 to 
C. M., a German co. by whom the invention was 
communicated to the patentee, on the ground 
that the patented article was manufactured ex- 
clusively or mainly outside the United Kingdom. 
The application was opposed by the assignees, 
who proved that the patented article was not 
manufactured at all, either in this country or 
abroad, but that the patented process was carried 
on in this country to a substantial extent for 
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Sect. 2.—By the comptroller: Sub-sect. 2, C., D., £. 
& F, (a). 

certain purposes, & that they were prepared to 
grant licences for its use for all purposes :—Held : 
(1) appct. had not discharged the onus of proof 
falling upon him under Patents & Desi gns Act, 
1907 (c. 29), s. 27 (1), & the application should 
be dismissed ; (2) even if the application were 
amended so as to cover the patented process, it 
would be difficult for appct. to prove that the pro- 
cess was carried on ‘“‘ mainly’ abroad as the 
process was in substantial use here for the primary 
purposes of the invention.—He Bou.t’s PATENT 
(1909), 26 R. P. C. 424. 

2230. Foreign manufacture stopped—Time of 
stopping.]—In considering whether a patent ought 
to be revoked under Patents & Designs Act, 1907 
(c. 29), s. 27 (1), on the ground that the ‘‘ patented 
article or process is manufactured or carried on 
exclusively or mainly outside the United King- 
dom,’’ the ct. is not bound to determine that at 
the precise moment when the petition was lodged 
there was a manufacture of the patented article 
or a carrying on of the patented process; a tem- 
porary cessation of manufacture & a sale of stock 
in the meantime will not prevent the operation 
of Patents & Designs Act, 1907 (c. 29), s. 27 (1)3 
but where the manufacture & business are entirely 
& permanently stopped Patents & Designs Act, 
1907 (c. 29), s. 27 will not apply merely because 
the remaining stock is sold after the business has 
come to an end.—Re GREEN’S APPLICATION, 
eM 1 Ch. 754; 80 L. J. Ch. 484; 104 L. T. 
629. 


D. Adequate Manufacture in England. 


2231. Adequate—Meaning of.|—Re LATSCHEK’S 
PATENTS, Ex p. ZERENNER, No. 2223, ante. 

2232. Not to be construed only with reference to 
demand in this country—To be construed with 
exclusively.|—Re H[ATSCHEK’S PATENTS, vx p. 
ZERENNER, No. 2228, ante. 

2233. Manufacture in England by infringers.|— 
On an application for revocation of a patent on 
the ground that the patented article or process 
is manufactured or carried on exclusively or mainly 
outside the United Kingdom, the Comptroller of 
Patents, in computing the extent to which the 
article or process for which the patent has been 
obtained is, within Patents & Designs Act, 1907 
(c. 29), s. 27 (1), manufactured or carried on within 
the United Kingdom, ought not to inquire whether 
what has been done in the United Kingdom is 
or is not in derogation of the patentee’s rights 
under his patent, or to exclude from the computa- 
tion what has been done by infringers of the patent 
in derogation of those rights.—Re Frat Morors, 
Lrp.’s APPLICATION, [1911] 1 Ch. 66; 80 L. J. 
ri ; 103 L. T. 453; 27 T. L. R. 74; 55 Sol. 

o. 64. 

2234. No adequate manufacture at date of ap- 
plication—Manufacture adequate at date of hearing 
—Discretion of Comptroller.|—An application was 
made under Patents & Designs Act, 1907 (c. 29), 
s. 27, to revoke a patent granted to W. for ‘‘ im- 
provements in or relating to winding machines for 
yarn & other materials,”’ on the ground that the 
patented article was manufactured exclusively 
or mainly outside the United Kingdom. It was 
admitted that prior to 1914 no manufacture of the 
pavers article took place in the United Kingdom, 

uv it was proved that early in 1914 negotiations 
were commenced with a firm in the United King- 
dom for the manufacture. These negotiations did 
not result in any manufacture until after the date 
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of the application :—Held: (1) while there was no 
adequate manufacture of the patented article at 
the date of the application, there was adequate 
manufacture at the date of the hearing as the 
result of bond fide arrangements made by the 
patentee prior to the date of the application ; (2) 
the discretion of the Comptroller under Patents & 
Designs Act, 1907 (c. 29), s. 27 (2), might therefore 
properly be invoked.—Re WARDWELL’S PatTEenry 
(1914), 32 R. P. C. 88. 


E. Satisfactory Reasons. 


2235. Inadequacy of home manufacture—Ex.- 
plained by reasons irrespective of abuse of mono- 
poly.|—Re HATSCHEK’S PATENTS, Hz p. ZERENNER, 
No. 2223, ante. 

2236. Standard to be adopted—Standard of in- 
telligent business man.|—(1) It is not enough for 
the efforts made by a patentee to carry out the 
obligations imposed on him by Patents & Designs 
Act, 1907 (c. 29), to be sufficient in his own estima- 
tion; they must conform to the standard which 
an intelligent business man in this country would 
place before himself & adopt. 

(2) If a patentee manufactures abroad & there 
is a demand abroad, the absence of a demand here 
is not neccessarily a valid excuse for absence of 
manufacture. The patentce must in any case 
make an effort to create a demand for the patented 
article in this country, & the establishment of a 
manufacture may help to create the demand.— 
Re Bouut’s PATENT (1909), 26 R. P. C. 383. 


Annotations :—As to (2) Apld. 2te Kont’s Patent (1909), 
ae R. BP. C. 666; Re Taylor’s Patent (1911), 29 RP. a. 


2237. Absence of demand in England—Effort to 
create demand.|—-fte Boutr’s PATENT, No. 2236, 
ante. 

2238. Manufacture in England sufficient to meet 
demand.|—Re KENT’s PATENT, No. 2227, ante. 

2239. Patentee using best endeavours—Failure 
due to matters outside patentee’s control.|—-(1) Ii 
a patentee proves that he has done his best to 
fulfil the obligations arising under Patents & 
Designs Act, 1907 (c. 29), by establishing in this 
country an industry in the patented article, & 
that his want of success has been due to circum- 
stances beyond his control & not to the manner 
in which he has exercised the rights conferred upon 
him by his patent, the patent ought not to be 
revoked. 

(2) In the case of a patented article manufac- 
tured mainly outside the United Kingdom, the 
owner of such patent must in revocation pro- 
ceedings prove that the patented article is manu- 
factured, to an adequate extent, within the 
United Kingdom, or give satisfactory reasons why 
it is not so manufactured. In order to discharge 
this onus, he must at least show with regard to his 
letters patent that he has not by any exercise of 
his patent rights given any preference to foreign 
over British industry, or otherwise done anything 
inconsistent with the obligations of Patents & 
Designs Act, 1907 (c. 29).—Re BREMER’S PATENT, 
Ex p. BRAULIK, Re HOGNER’S PATENT, EH2 p. 
BRAULIK, [1909] 2 Ch. 217; 78 L. J. Ch. 550; 101 
L. T. 21; 25 T. L. R. 610; 26 R. P. C. 449. 
Annotation :—Refd. Re Hatschek’s Patents, Hr p. Zerenner, 

[1909] 2 Ch. 68. 

2240. No practical utility.|—An application was 
made under Patents & Designs Act, 1907 (c. 29), 
s. 27, by J. & co. & J., carrying on business In 
London, to revoke a patent for ‘' improvements 
in or relating to valve operating mechanism,’ 
No. 22762 of 1900, granted to O. & aco. & assigned 
to D. D. B., Ltd., on the ground of non-working & 


Part XIII.—ReEvocatTion. 


use of monopoly. The application was opposed 
a the assignees, who admitted non-working, & 
pleaded absence of demand as a sufficient reason : 
__Held: absence of demand for the patented 
article by itself, & the admission of both parties 
that at present there was no practical utility in 
the invention constituted a satisfactory reason for 
non-working.—Re OSBORN’S PATENT (1909), 28 
rR. P. C. 819. 

9241. Misunderstanding as to requirements of 
Act.|—An application was made under Patents & 
Designs Act, 1907 (c. 29), s. 27, by W. B. & G., a 
limited co. carrying on business in Birmingham, to 
revoke a patent, No. 25583 of 1897, for ‘‘ an 
umbrella opening automatically,’’ granted to 
Worring & Kortenbach of Weyer, in Germany, 
on the ground of non-working in the United 
Kingdom. The patentees alleged that they were 
under a misapprehension as to the requirements 
of Patents & Designs Act, 1907 (c. 29). s. 27, & 
asked for an extension of time in which to manu- 
facture the patented article in the United King- 
dom :—Held: the patent should be revoked 
forthwith. — Re WorRRING & JKORTENBACH’S 
PaTENT (1909), 26 R. P. C. 163. 

2242. Arrangements made for manufacture in 
future.]|—Application was made under Patents & 
Designs Act, 1907 (c. 29), s. 27, to revoke a patent 
(No. 28807 of 1904) for ‘‘A new or improved 
method of & apparatus for cutting pipes, plates, 
& other metal articles ’’ on the ground that the 
patented article & process was manufactured & 
carried on exclusively or mainly outside the 
United Kingdom. It was admitted that the manu- 
facture had been carried on mainly abroad, but 
it was contended that there were satisfactory 
reasons for this, & that at the date of the hearing 
there was a substantial manufacture in this 
country. Negotiations for the sale of the patent 
had been commenced within four years from the 
date of the patent, & had resulted in the assign- 
ment of the patent to a British co. A few of the 
patented articles were manufactured in_ this 
country in 1908, & the present owners of the patent 
were, at the date of the hearing, in a position to 
manufacture to a full & adequate extent in this 
country :—Held: satisfactory reasons had been 
given for the failure to manufacture to an adequate 
extent in this country, before the expiration of 
four years from the date of the patent, & there was 
sufficient evidence of adequate manufacture at the 
present time. He therefore dismissed the applica- 
tion & gave the patentees thirty guineas costs. 
In considering the amount of costs to be awarded, 
the fact that appct. had justifiable grounds for 
making the application was taken into account.— 
Re JOTYRAND’S PATENT (1909), 26 R. P. C. 830. 

2243. Temporary cessation of manufacture— 
Liquidation of company.]—Re GREEN’s APPLICA- 
TION, No. 2230, ante. 

2244. Threat of action for infringement.|— 
Re TAYLOR’s Patent, No. 2222, ante. 


F. Practice. 
(a) In General. 
See Patents & Designs Acts, 1907 (c. 29), s. 27; 
1919 (c, 80), 8s. 1; Patents Rules, 1920, rr. 79-83. 
2245. Right to begin.] — ‘The patentee held 
entitled to begin in revocation cases under Patents 
& Designs Act, 1907 (c. 29), s. 26, except in cases 
Where revocation is sought on the ground of the 
vention having been obtained under Patents 
& Designs Act, 1907 (c. 29), 3. 11 (1) (a).—NoTES 
OF RULINGS By THE COMPTROLLER-GENERAL 
- (F) (1910), 27 R. P. C. App. VII. 
2246. Prima facie case by applicant—No neces: 
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sity to leave sworn declaration.|—Application were 
made for the revocation of two patents by filing 
the ordinary form 24 under Patents Rules, 1908, 
r. 78, on the ground that the patented articles 
were manufactured exclusively or mainly outside 
the United Kingdom. The patentees objected to 
leave a declaration in answer under r. 79 until 
appct. had made out a primé facie case or given 
evidence in support of his allegations. They 
contended that there was a conflict between 
Patents & Designs Act, 1907 (c. 29), s. 27, & the 
above-mentioned rules, & that under Patents & 
Designs Act, 1907 (c. 29), s. 27, the onus was thrown 
on appct. to make out a prima facie case before the 
patentee was called upon to leave evidence ; that, 
even if this was not so, an appct. ought to be called 
upon to make a declaration stating the facts on 
which he relied in all cases, & certainly in 
exceptional cases, & that the present case was 
exceptional because an action for infringement had 
been commenced by the patentees against appct. 
in which the pleadings were closed before the 
applications were made, & appct. had not pleaded 
that the patent was worked mainly or exclusively 
abroad as a defence, or counterclaimed for revoca- 
tion :—Held: there was no conflict as alleged 
between Patents & Designs Act, 1907 \c. 29), & 
Patents Rules, 1908; on the proper construction 
of Patents & Designs Act, 1907 (c. 29), s. 27, appct. 
is not compelled to make out a primd facie case 
before the patentee is called upon to leave evidence ; 
the onus of proving, without help from the 
patentee, that the patented article is manu- 
factured exclusively or mainly outside the United 
Kingdom is not thrown on appct., but that at 
the ‘‘ consideration’ & ‘inquiry ’’ provided for 
by Patents & Designs Act, 1907 (c. 79), 5. 27 (2), 
both appct. & patentee must do their best to assist 
the Comptroller with evidence upon which he 
may come to a proper conclusion ; the Comptroller 
ought not to call on appct. in every case to leave 
a sworn declaration giving the particulars on which 
he relies, but the Comptroller has power under the 
general practice of the office & under Patents 
Rules 80 & 81 to call appct. before him & 
examine him, or to call for a sworn declaration if 
necessary, or to appoint a hearing at which both 
parties may be heard & the proceedings stayed 
where necessary.—He ILGNER’S PATENTS (1909), 
26 R. P. C. 198. 

2247. ——— Onus of proof on patentee.|—Re 
BREMER’S PATENT, Ez p. BRAULIK, Re HOGNER’S 
PATENT, Ex p. BRAULIK, No. 2239, ante. 

2248. ——.|—-Re HATSCHEK’S PATENTS, 
Ex p. ZERENNER, No. 2223, ante. 

2249. Before patentee can be called on to 
produce witnesses.|—-Re LAKE’S PATENT, No. 2225, 
ante. 

2250. Suspension of order—To give opportunity 
for manufacture here.]|—An application was made 
under Patents & Designs Act, 1907 (c. 29), s. 27, 
by W. H., Ltd., Macclesfield, to revoke a patent, 
No. 4391 of 1904, granted to W. for “ improve- 
ments in the preparation of clay for the casting of 
clay-ware,’’ on the ground that the patented 
process had been carried on exclusively or mainly 
outside the United Kingdom. The application 
was opposed by W. It was admitted that the 
process had been carried on exclusively abroad, but 
it was contended that satisfactory reasons had 
been given for non-working in the United Kingdom. 
The principal reasons alleged were that: (a) W. 
had made repeated & bond fide efforts to sell or 
licence the patented process in this country. 
(bv) W. had treated this country fairly, & had not 
given any preference to foreign countries. (c) The 


BBB 
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Sect. 2.—By the comptroller: Sub-sect. 2, F. (a) & 
(b); sub-sects. 3 & 4. Part XIV. Sect. 1: 
Sub-sect. 1.] 


failure to work had been due to the conservatism 
of English manufacturers; & (d) W. had now 
entered into a bond fide contract giving an option 
to purchase the patent rights for this country :— 
Held: the conduct of the patentee entitled him 
to consideration & to the benefit or indulgence of 
further time to comply with the provisions of 
Patents & Designs Act, 1907 (c. 27), & the patent 
would be revoked, not forthwith, but on Dec. 31, 
1909, unless in the meantime it was shown to the 
Comptroller’s satisfaction that the patented 

rocess was carried on to an adequate extent in the 

nited Kingdom.—Re WEBER’S PATENT (1909), 
26 R. P. C. 300. 

2251. To amend specification.] — An 
application was made under Patents & Designs 
Act, 1907 (c. 29), s. 27, to revoke a patent granted 
to W., No. 25158 of 1901, for ‘‘ improvements in 
or relating to winding machines for yarn threads, 
tapes & the like ’’ on the ground that the patented 
article was manufactured cxclusively or mainly 
outside the United Kingdom. It was contended 
on behalf of the patentee that there was no 
manufacture of the patented article either in the 
United Kingdom or elsewhere, inasmuch as the 
machine which was admittedly manufactured 
outside the United Kingdom did not come within 
all the claims of the specification, & consequently 
Patents & Designs Act, 1907 (c. 29), s. 27, did not 
apply. Alternatively it was contended that the 
machine comprised many castings which could only 
be obtained satisfactorily in the United States :— 
Held: the machine manufactured in the United 
States embodied the patentee’s invention, or at 
any rate an important part of it; it was covered 
by many of the more important claims & must 
therefore be considered as the patented article.” 
Further, the reasons given for non-maufacture 
in the United Kingdom were not satisfactory. 
The Comptroller, therefore, decided to revoke the 
patent, but suspended the making of the order for 
one month to allow the patentee an opportunity 
of applying to amend his specification by striking 
out such parts as admittedly embodied the 
patented article which was manufactured in the 
United States & not in this country.—Re WarRp- 
WELL’S PATENT (1913), 30 R. P. C. 408. 





(6) Costs. 


2252. Revocation not contested—Prompt noti- 
fication by patentee.|—An application was made, 
on Feb. 23, 1909, under Patents & Designs Act, 
1907 (c. 29), s. 27, to revoke a patent for ‘‘ Rim 
locks ’”’ granted in 1896 to W., on the ground that 
the patented article was manufactured exclusively 
or mainly outside the United Kingdom. The 
patentee, who was resident in the United States, 
filed no evidence, & a letter was received on 
Apr. 27 from his agents by the Comptroller- 
General stating that he would take no steps to 
protect his patent :—Held: the patent should be 
revoked forthwith ; but no costs were awarded 
on the ground that the patentee had acted promptly 
in notifying his intention not to contest the applica- 
oe TAYLOR’s PATENT (1909), 26 R. P. OC. 
_ 2258. -]—Appct. is entitled to some costs 
in respect of an application to revoke which is not 
yr eines 

application was made on Feb. 5, 1909, 
under Patents & Designs Act, 1907 (c. 29), s. 27, 
by the S. Syndicate, Ltd., carrying on business in 
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London, to revoke a patent for “‘ improvements 
in or relating to steam generators ’’ granted to RB, 
as a communication from abroad, on the ground 
that the patented article was manufactured 
exclusively or mainly outside the United Kingdom, 
On Feb. 20 a letter was received by the Comptroller 
from B. stating that he did not propose to contest 
the application. The patent was revoked forth. 
with. B. submitted that no costs should be 
awarded, as he voluntarily relinquished his patent 
as soon as he had knowledge of the =i eapaeuns to 
revoke :—Held: the patent should be revoked 
forthwith. Four guineas costs were awarded to 
appct.—Re Bouyt’s PATENT (1909), 26 R. P. ©. 219, 

2254. Justifiable grounds for making application.] 
—Re JOTTRANN’S PATENT, No. 2242, anie. 


SuB-sEcT. 3.—GROUND ON WHICH GRANT 
MIGHT HAVE BEEN OPPOSED. 


See Patents & Designs Acts, 1907 (c. 29), 
ss. 11 (1), 26, & 1919 (c. 80), 8s. 4, sched. 

2255. Who may apply—‘‘ Successor in interest ’’ 
—Assignee of invention subject of application.|— 
An application was made under Pateuts & Designs 
Act, 1907 (c. 29), 5s. 26, by B. & W. to revoke a 
patent for ‘‘ Means for suspending curtains” 
(No. 22,479 of 1907) granted to G. on the ground 
(2) of Patents & Designs Act, 1907 (c. 29), 8. 11 (1). 
Appcts. B. & W. claimed to be the ‘‘ successors in 
interest’? of A., the person from whom it was 
alleged that the invention had been obtained :— 
Held: the words “‘ successor in interest ’’ in Patents 
& Designs Act, 1907 (c. 29), s. 26, do not include 
an assignee under an assignment which purports 
to convey the invention which is the subject of an 
application under Patents & Designs Act, 1907 
(c. 29), s. 26, & appcts. had no locus standi.—Re 
GASCOINE’S PATENT (1909), 27 R. P. C. 78. 

2256. Amendment of specification—By insertion 
of specific references.|—In 1916 a patent was 
granted for ‘‘ Improvements in impregnating com- 
positions for proofing fabrics & other flexible 
materials.’”’ In 1917 an application for revoca- 
tion of that patent by the Comptroller, under 
Patents & Designs Act, 1907 (c. 29), s. 26, was 
made by the owners of a patent granted in 1915 
for ‘‘ An improved fabric for balloon envelopes 
& the like & the method of manufacturing & 
aftertreating the same,’’ on the ground that the 
invention claimed by the patent of 1916 had been 
claimed in the come specification of the patent 
ot 1915 :—Held: (1) the invention of the patentees 
was not the same as that of the opponents; 
(2) even if a fabric made in accordance with the 
claims to which objection was taken would be 
an infringement of the opponents’ patent, that 
would not, in itself, be a sufficient reason for 
striking out those claims; (8) the object of the 
insertion of a specific reference was not to preserve 
or assist the opponents’ rights, but to protect 
the public in cases in which, but for the insertion, 
they would be likely to be misled; (4) there was 
not sufficient reason for giving any special warning. 
—Re WooLupripan & Fox’s Patent (1920), 37 
R. P. O. 114. 

2257. Published in prior specifications—Specifi- 
cations published before 1919.]—(1) On an applica- 
tion under Patents & Designs Act, 1907 (c. 29), 
s. 26, for revocation of a patent granted before the 
posing of Patents & Designs Act, 1919 (c. 80), 

t is not a ground for revocation that the patented 
invention is published in an earlier British specifica- 
tion, because under Patents & Designs Act, 190 
(c. 29), 8. 26, the application can only be made oD 
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a ground ‘‘ on which the grant of the patent might 
have been opposed,’’ & prior publication was only 
made a ground of opposes by Patents & Designs 
Act, 1919 (c. 80), 5. 4. 

An invention was patented in the United States 
on Feb. 19, 1914, & under International Convention 
only a year was available for obtaining a patent 
of the invention in the United Kingdom. By 
virtue of art. 807 of the Treaty of Peace with Ger- 
many the time for patenting in the United King- 
dom in such a case was extended to Jan. 10, 1921, 
& the invention was in fact patented in this country 
jn 1920. It was alleged that it contained a claim 
of an invention that had been patented in the 
United Kingdom in 1916 on an application made 
on Feb. 15, 1915 :—Held: it could not be relied 
on as a ground for revocation of this latter patent, 
as it was not in existence at the time of the grant 
of that patent, & the insertion of a specific reference 
to it in the specification of the patent of 1916 
could not be directed. 

(2) There is not the same reason for directing 
the insertion in the specification of a patent of a 
specific reference to an earlier specification con- 
taining a description of the patented invention 
as there is when the earlier specification contains 
an actual claim of some part of the patented in- 
vention; & in the former case the insertion of a 
specific reference ought not to be so frequently 
directed.—Re UCAR’S PATENT, [1922] 2 Ch. 220; 
91L. J. Ch. 7353; 127 L. T. 779; 66 Sol. Jo. 488; 
39 R. P. C. 269. 

2258. Claimed on specification—Must be speci- 
fication prior to grant.]|—Re UcAR’s PATENT, No. 
2257, ante. 

2259. Earlier American patent subsequently 
patented in England.|—He UcAnr’s PATENT, No. 
22957, ante. 

2260. Patent granted under International Con- 
vention—Patent different from that patented 
abroad.|—An application was made under Patents 
& Designs Act, 1907 (c. 29), s. 26, by A. to revoke 
wu patent for ‘‘ Improvements relating to valves 
for internal combustion engines’’ (No. 27295 of 
1910) granted to S. on an application made in the 
United Kingdom on Nov. 23, 1910, & dated 
Nov. 24, 1909, under Patents & Designs Act, 
1907 (c. 22), s. 91. The grounds upon which the 
application to revoke was based were :—(a) that 
the nature of the invention or the manner in which 
it was to be performed was not sufficiently & 
fairly described & ascertained in the complete 
specification ; & (b) that the invention claimed was 
in the complete specification of patent No. 1674 
of 1910, which would be of an earlier date to the 
patent No. 27295 of 1910 if the latter had not been 
antedated as a Convention application. The 
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question was raised as to whether the specification, 
as finally accepted, did not contain an invention 
substantially different from the invention for which 
protection had been applied for abroad, & it was 
contended on behalf of appct. for revocation that, 
under Patents & Designs Act, 1907 (c. 29), 
s. 11 (1) (c), he was entitled to raise the point that 
the invention as accepted did not sufficiently 
or fairly describe the invention originally applied 
for in this country :—Held: sect. 11 (1) (c) applies 
only to the ‘‘ sufficient or fair ’’ description of the 
invention claimed in the complete specification, 
& does not admit of any person raising questions 
as to the propriety of amendments which had 
been allowed in the specification, prior to 
acceptance, during its progress through the 
Patent Office, or as to what might be called 
disconformity between the invention as originally 
put forward & the invention as finally claimed. 
The application for revocation was dismissed, 
& costs were allowed to the patentee.—Re SEREX’s 
PATENT (1912), 29 R. P. C. 284. 

Grounds for opposition to grant.]|—Sec Part VII., 
Sect. 2, sub-sect. 2, ante. 


SUB-SECT. 4.—APPEALS. 

See Patents & Designs Acts, 1907 (c. 29), 
ss. 26 (4), 92 (2), & 1919 (c. 80), Sched. ; R. S. C., 
Ord. 53a, r. 5. 

2261. Whether time runs in Long Vacation— 
‘* Dilatoriness.’’|-On Aug. 4, 1910, the Comp- 
troller refused an application for revocation of a 
patent. Appct. thereupon instructed his solrs. 
to take the necessary steps to appeal, but their 
clerk who was in charge of the matter had gone 
away for his holidays, & nothing was done till 
the end of Aug., when instructions were sent 
to counsel to prepare a petition for appeal. He 
was away from London & wrote that he had no 
facilities for drawing it & could not do so. This 
letter reached the solrs. on Sept. 2, too late to 
make an application in chambers or instruct 
other counsel. The time limited by R. S. C., 
1883, Ord. 53a, r. 4, for presenting a petition 
for appeal expired on Sept. 4:—Held: time in- 
cluded in the Long Vacation must be counted in 
ascertaining the month allowed for appealing, & 
therefore the appeal was out of time; & further, 
dilatoriness was not a “special circumstance ’’ 
within R. S. C., 18838, Ord. 53A, r. 4, so as to 
enable appct. to obtain an enlargement of the 
time.—Fe BELDAM’S PATENT, [1911] 1 Ch. 60; 
80 L. J. Ch. 183; 27 R. P. C. 758; sub nom. Re 
BELDAM’s PATENT, TURNER v. BELDAM, 108 
L. IT. 454; 55 Sol. Jo. 46. 


Part XIV.—Infringement. 


SEcT. 1.—WHAT CONSTITUTES INFRINGEMENT. 
SuB-sEoT. 1.—IN GENERAL. 


2262. Distinguished from infringement of de- 
Sign.]—There is little or no analogy between a 
patent & a design.— HARRISON v. TAYLOR (1859), 
4H. & N. 815; 29 L. J. Ex. 3; 5 Jur. N.S. 
yin ; 157 B. R. 1064, Ex. Ch. 

nnotations :— ? 3), L. R. 16 

Hq. 117, Rede ule oe cern eee 16 te tte 

190; N r Celluloidwaren Fabrik 


over v0. tirnbe 
Gebriider Wolff, (1910) 2 Che 25. Mentd. Hothersall v. 
Moore (1891), 9 R. P. ©. 27. 


2263. Whether manufacture by patentee neces- 


sary.]|—Eccires & BRIERLY v. MCGREGOR, No. 200, 


I ante. 


2264. Protection co-extensive with invention at 
time of patent.]|—-OROSSLEY v. POTTER (1858), 
Macr. 240. 

2265. Infringement by mode not known at date 
of patent.|—-UNWIN v. HEATH, No. 2505, posi. 

2266. Adaptation of apparatus or process existing 
before patent.|—To support a patent the invention 
must be that from which some novelty, either in 

rocess or product, results. It is not sufficient 
hat the novelty consists merely in the appli- 
cation of an old apparatus to a new purpose.— 
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ae a constitutes infringement: Sub-sects. | ube of the patent & every part of the specification 


BusH v. Fox (1852), Macr. 152, N. P.; subse- 
quent proceedings (1854), 9 Exch. 651, Ex. Ch.; 
(1856), 5 H. L. Cas. 707, H. L. 

2267. .|—Pltfs. in an action for infringe- 
ment were owners of a patent for ‘‘ Improve- 
ments relating to the extraction of dust from 
carpets & other materials.’? The specification 
stated that it was essential for practical success 
to drive by power the pump employed for 
producing a vacuum, & to maintain a vacuum 
of at least 5 Ibs. per square inch in the filter 
on the side of the filtering medium where the 
air & dust entered when the apparatus was at 
work, & that it was only to extractors working 
with a considerable vacuum that the claims related. 
The first claim was for the combination of an ex- 
tracting implement connected with a power- 
driven suction pump & dust-collecting means 
interposed between the implement & pump, 
substantially as & for the purpose specified. 
The patent had been held by the House of Lords 
in a previous action to have subject-matter & to 
be valid. Pltfs. complained of threats to infringe 
& of actual infringement. The machine alleged 
to infringe had suction bellows instead of a 
cylinder pump. Defts. alleged that the patent 
was invalid on the ground of publication of two 
specifications of H. & the prior user of machines 
made under H.’s patent, & they denied infringe- 
ment on the ground that the patent sued on 
did not cover suction bellows although worked 
by motor, & on the ground that the machine 
complained of did not work at substantially 5 Ibs. 
vacuum :—Held: notwithstanding the prior use 
of the machine of H. the patent was, on the 
construction placed on the specification by the 
House of Lords, valid; but defts. had not in- 
fringed. — BRITISH VACUUM CLEANER Co. v. 
yaaa laa (J.) & Sons, Lrp. (1913), 31 R. P. C. 





2288. Alleged infringement substantially dif- 
ferent.|—G. was the registered owner of a patent 
for ‘‘Jmprovements in falsegrates & coalsavers 
for domestic stoves & fireplaces,’’ & the object of 
the improvements was to bring about more 
perfect combustion, reduce the consumption of 
fuel, & render the fuel basket, which was sup- 

orted by feet across each end & centre of the 

ase, adjustable in size to the required fire capacity. 
In 1906, by an agreement in writing between pltfs. 
& G., the latter agreed to sell & assign the patent 
to the co. but neglected to doso. In 1908 pltfs. 
commenced an action for infringement against C. 
& joined W. G. as a deft. & claimed specific per- 
formance against him. Deft. C. stated that the 
articles complained of were made in accordance 
with R.’s patent & denied infringement :—Held : 
there was a substantial difference between the 
grates of pltfs. & those of deft. C.; & there had 
been no infringement.—SPENNYMOOR FOUNDRY, 
oe v. CATHERALL & GELDARD (1909), 26 R. P. C. 
822. 

2269. Infringement of part of patent.]-— The 
PART XIV. SECT. 1, SUB-SECT. 1. _ therein; 


22691. Infringement of partof pa) 
—Defts. had manufactured a form of 
metallic weather strip in Canada very 
much nearer to that shown & described 
in an American patent to a date prior 
to the Canadian patent: owned by pltfs. 
than it was to any of the forms shown 
& described in plitfs.’ patent :—Held: 
if pltfs.’ patent was good, it was 
good only for the particular forms of 
weather strips shown & described 


25 C.L. T. 1 


covery not clai 


e & upon the facts proved 

defts. had not infringed.—CHAMBERLIN 

METAL WEATHER STRiP Co. oF DETROIT 

v. PEACE & PEACE 

Strip Co. (1905), 9 Kxch. C. R. 399; 
44,—CAN., 


m. Validity of 


damages for the violation of a patent 
which does not claim a new discovery 
subject to a patent, will be dismis 
BELLEMARE ¥. DANSEREAU (1886), 18 


which directions were given for putting the 
apparatus in use, mentioned “ metallic circuits 
as the means by which the electric current was to 
be conveyed, but no claim was made in respect of 
such circuits. At the time of the patent it was not 
known, but it was subsequently discovered, that 
the earth might be used to complete the circuit 
to an extent of almost one-half of the circuit, & 
that metal might be dispensed with to that extent, 
& defts. had always used this new discovery :— 
Held: nevertheless, defts., having been found 
by the jury to have adopted a part of pltf.’s 
invention, the patent had been infringed.— 
ELECTRIC TELEGRAPH Co. v. BRETT (1851), 10 
C. B. 8388; 20 L. J.C. P. 123; 17 L. T. 0.8. 107; 
15 Jur. 579; 188 E. R. 331. 

Refd. Unwin v. Heath (1855), 16 C. B. 713. 


2270. -]}—The infringement of any part of 
a patent process is actionable, if that part is of 
itself new & useful, so as that it might be the 
subject-matter of a patent & is used by the infringer 
to effect the object proposed by the patentee.— 
PATENT BOTTLE ENVELOPE Co. v. SEYMER (1858), 
5 C. B. N.S. 164; 28 L. J. C. P. 22; 141 E.R. 
65; sub nom. BOTTLE ENVELOPE Co. v. SEYMOUR, 
5 Jur. N. 8. 174. 
Annotations :—Mentd. Brook v. Aston (1859), 28 L. J. Q. B. 

175; Horton v. Mabon (1862), 12 C. B. N.S. 437, 

2271. Validity of patent—Must be assumed when 
considering infringement.]— MuntTz v. Foster, 
No. 2324, post. 








2272. —_—.]— UNWIN v. H@EaTu, No. 2505, 
post. 
2273. May be questioned.|——C., a patentee, 





brought an action under Patents, Designs, & Trade 
Marks Act, 1883 (c. 57), s. 32, against R., a prior 
patentee of a similar invention, to restrain R. from 
issuing threats of legal proceedings against persons 
selling C.’s patent articles. Shortly after C. had 
sued out his writ, but before it had been served, 
R. had commenced an action for infringement 
against the P. co., who were selling C.’s articles :— 
Held: (1) the action mentioned in the proviso 
to sect. 32 as taking a case out of the sect. need 
not be an action against the person who is suing 
to restrain the threats, but an action for infringe- 
ment honestly brought with reasonable diligence 
against any of the persons who have been threat- 
ened would, if duly prosecuted, satisfy the pro- 
viso; (2) in considering whether such an action 
is brought with due diligence, the time of issuing 
the threats, & not the time when the party bring- 
ing the action first knew of the acts which he 
alleges to be infringements, was the period to be 
looked to. 

(3) In order to obtain an interlocutory injunc- 
tion pltf. must make out a primé facie, %.€., @ case 
such that if the evidence remains the same at the 
hearing it is probable that he will obtain a decree, 
& unless he makes out such a case an injunction 
will not be granted on the mere consideration of 
the balance of convenience & inconvenience. | 

(4) Semble, in an action under Patents, Designs, 
& Trade Marke Act, 1883 (c. 57), s. 82, to restrain 


R. L. O. Ss. 250.—CAN. , 

n. Inventive faculty not required. | 
—A fair test of whether 4& machin? 
is an infringement of a patent t 
whether a skilled mechanic, withou 
inventive faculty, could have worke 
out the former, from 8 knowledge 3 

e pa question.— ’ 
LTD. »v. Penmans, LTD., [1925] Exch. 
C. R. 93.—CAN, 

o. Colourable imitation. )~— .. --- nt 
may be an infringement of a patent 





METAL WEATHER 


atent— New dis- 
-J—An action in 


ged.— 
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a patentee from issuing threats, the validity of 
deft.’s patent may be called in question. 

In order that the ct. may be satisfied whether 
there is or is not an infringement of any legal 
right, one of the questions must be, if pltf. chooses 
to raise it, whether deft.’s patent is or is not valid 
(Corton, L. J.).—CHALLENDER v. ROYLE (1887), 
396 Ch. D. 425; 56 L. J. Ch. 995; 57 L. T. 734; 
36 W. R. 357; 3T.L. R. 790; 4R. P. C. 363, C. A. 
Annotations :—As to (1) Consd. Combined Weighing & 

Advertising Co. v. Automatic Weighing Machine Co. 

(1889), 42 Ch. D. 665; Johnson v. Edge, [1892] 2 Ch. 1. 

Apld. Z. Electric Lamp Manufacturing Co. v. Osram Lamp 

Works (191)), 28 R. P. C. 479. Refd. Barrett v. Day, 

Day v. Foster (1890), 43 Ch. D. 435. As to (2) Folia: 

Haskell Golf Ball Co. v. Hutchison & Main (1904), 21 

Rh. P. O. 497. Refd. Colley v. Hart (1890), 44 Ch. D. 179. 

‘As to (3) Apld. Willoughby v. Taylor (1893), 11 R. P. C. 

45, 8 to (4) Apld. Kurtz v. Spence (1887), 36 Ch. D. 

770. Refd. Barrett v. Day, Day v. Foster (1890), 43 

Ch. D. 435. Mentd. Dowson, Taylor v. Drosophoro Co., 

(1894), 11 R. 1. C. 653. 

2274. Invalidity established—-Infringement 
impossible.|—-GAWTHORPE v. MASON, No. 3164, post. 

2275. Distinction applicable to novelty—-Also 
applicable to infringement.] — A _ distinction 
applicable to the question of novelty is applicable 
to the question of infringement—GITTINS v. 
SymEs (1854), Macr. 300. 

2276. Fraudulent inducement by agent of 
patentee—To manufacture infringing article.|— 
K., a patentee, brought an action for infringement 
against B. & moved for an injunction. It was 
proved that deft. had, at the instance of pltf.’s 
agent, made an article, which, for the purposes 
of the motion, was admitted to be an infringe- 
ment :—Held: deft. was not liable’as an infringer. 
—KELLY v. BATCHELAR (1893), 10 R. P. C. 289. 
Annotation :-—Distd. Dunlop Pneumatic Tyro Co. v. Neal, 

[1899] 1 Ch. 807. 

Where master entitled to use of invention by 
servant.|—See Part III., Sect. 2, sub-sect. 1, ante. 





SUB-SECT. 2.—INTENTION OR KNOWLEDGE OF 
INFRINGER. 

aoe now, Patents & Designs Act, 1907 (c. 29), 
s. 33. 

2277. Whether intention immaterial.|—In de- 
termining whether deft. has infringed a patent, 
no question arises as to his intention, but only as 
to his acts. STEAD v. ANDERSON (1847), 4 C. B. 
806; 2 Web. Pat. Cas. 151; 16 L. J. C. P. 250; 
9L. T. O. 8S. 434; 11 Jur. 877; 136 BE. R. 724. 


Annotations :—Mentd. Embrey v. Owen (1851), 6 Exch. 
353; Plimpton v. Malcolmson (1876), 3 Ch. D. 531; 
Plimpton v. Spiller (1877), 6 Ch. D. 412. 





2278, -|—Eccies & BRIERLY v. MCGREGOR, 
No. 200, ante. 

2279. -UNWIN v. HEATH, No. 2505, post. 

2280. -WHITEHEAD & POOLE, LTD. v. 


FarMxer (Sir J amEs) & Sons, Lrp., No. 2627, post. 
2281. Motive for using infringement.]—It seems 
me to follow that a person who makes use of 
the combinations within the limits of that purpose 
[of inventor] cannot escape from the charge of 


although it does not come reciscly 
Within the description in the apecition: 
tion.—Sroxrs v. DUTHIE & Co. (1895), 
14 N. Z. L. R. 404.—N.Z. 


machine directed 
that constitute 


Pp. Mere external resemblance 
mechanism—Insufficient.] — A funda- 
mental point in patent law is that 
sean external resemblance in 
ree anism does not of itself constitute 

fringement, because all 


TON DAVIES v. BLACK (1894), 11 
R. P. C. 299, 574.—SCOT. 


PART XIV. SECT. 1, SUB-SECT. 2. 


22821. Whether knowledge immaterial.] 
—Where a patent was taken out in 


74] 


infringement merely because his motives for 
using the ingredients are different from those of 
the inventor (WRIGHT, J.).—MAXIM-NORDENFELT 
Guns & AMMUNITION Co. & Maxim v. ANDERSON 
(1897), 14 R. P.C. 371; 137. L. R. 262 ; on appeal, 
13 T. L. R. 510, C. A.; 14 R. P. C. 671, H. L. 

2282. Whether knowledge immaterial.]|—UNWIN 
v. HEATH, No. 2505, post. 








ris -]—WALTON v. LAVATER, No. 1536, 
ante. 
2284. .|—Defts. bought & sold, in the way 


of trade, articles manufactured by O.’s process 
under the description of ‘‘ O.’s patent machine- 
made plaiting,’’ but they were not aware that O.’s 
process was an infringement, nor of the existence 
of W.’s patent :—Held: they were guilty of an 
infringement of W.’s patent.—WRIGHT v. H1tcH- 
cock (1870), L. R. 5 Exch. 37; sub nom. WIGHT 
v. HitcHock, 89 L. J. Ex. 97. 

ai :—Apprvd. Von Heydon v. Neustadt 


. 230. Mentd. Badische Anilin und Soda 
e J on 


1880), 
peri 
& Basle Chomical Works Bindschedler (1897), 

. T. 434; Badische Anilin Und Soda Fabrik v. 
Hickson, [1906] A. C. 419. 

See Patents & Designs Acts, 1907 (c. 29), ss. 23 
32A, 33, 34; 1919 (c. 80), ss. 9, 10, Sched.; &; 
generally, DAMAGES, Vol. XVII., pp. 78 et seq. 

2285. Patent infringed in good faith—Without 
reasonable grounds for knowledge—Patents & 
Designs Act, 1907 (c. 29), s. 33.]—-(1) The ques- 
tion whether the importation of an article made 
with an apparatus of which a patented invention 
forms part is an infringement of the patent must 
be determined by reference to the nature of the 
invention & the extent to which its employment 
played a part in the production of the imported 
article. 

Pitf. was the patentce in this country of what, 
on the face of the specification, appeared to be a 
small mechanical detail in electrolytic cells. The 
patent for the cells themselves had expired, & the 
process was well known by which the cells were 
used in an apparatus to manufacture caustic 
potash. Defts. imported caustic potash manu- 
factured by a German co. with an apparatus in 
which the cells used embodied the patented 
invention. No evidence was put in by pltf. as to 
the nature or effect of the invention, or to show 
that the use of it was necessary to render the 
working of the process practicable or profitable :— 
Held: the importation of the caustic potash was 
not an infringement of pltf.’s patent. 

(2) When a patent has been infringed by a 
person acting in good faith & without having any 
reasonable ground for suspecting the existence of 
the patent, or any information that of itself 
offered him the means of making himself aware 
of the existence of the patent, he is entitled to 
the protection afforded by above sect., in respect 
of any claim for damages for infringement.— 
WILDERMAN v. BERK (F. W.) & Co., [1925] Ch. 
116; 941L. J. Ch. 186; 132 L. T. 534; 42 R. P. C. 
79; 41 T. L. R. 50. 

Sale with knowledge of user by public in par- 
ticular way.]—See Sub-sect. 6, A., post. 


to a definite use 


of the patentee’s rights, although there 
the invention. — 


was no evidence that he knew of the 
veteny or of the improvements.— 

‘LEAN v. KETTLE (1883), 9 V. L. R. 
145.—AUS. 

2282 ii. -}—If a patent consists 
in a ‘‘ combination,” a person who, in 
bad faith, knowing it an - 
ment to a patent, makes a part of such 





ae m:chines V. for an American Windmill, with ‘‘ combination,” is Hable in damages, 
made for the most part of mechani- improvements, & K. purchased in & becomes joint infringer with the other 
& iflements which are well known, W. & used in V. an American for whom this work has been executed. 


8 the construction of these 
elements into a machine or part of a Held 


N. s s 
Windmill with those improvements— 
’ K.’s user was an infringement 


—-LAROCHELLE v. GAUTHIER (1898), 
Q. R. 14 Ss. C. 87.—CAN. 
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Sect. 1.—What constitutes infringement: Sub-sect. 
3, A. & B.; sub-sect. 4.] 


SUB-SECT. 3.—MANUFACTURE. 
A. In General. 

2286. Supply of component part—To agent com- 
pleting patented article.|—-(1) A patent consisted 
of the application of cards or strips of leather 
covered with wire to rollers at ‘‘ wide distances.’’ 
A person who contracted to clothe rollers & 
supplied to a ‘‘ nailer’? cards of such width that 
when applied to the rollers they must of necessity 
leave wide spaces, & who himself paid the nailer, 
was held to have infringed the patent, though he 
alleged that his business was that of a cardmaker 
only, & did not include the nailer’s work. Semble : 
the conclusion would have been the other way if 
he had merely supplied the cards without making 
the nailer his agent. 

Particulars of breach of a patent alleged divers 
sales between certain dates & particularly to two 

ersons. An answer of deft. admitted a sale to 

. a third person. Evidence of the transactions 
with H. was admitted.—Sykrs v. HOWARTI 
(1879), 12 Ch. D. 826; 48 L. J. Ch. 769; 41 L. T. 


79; 28 W. R. 215. 

Annotations :—As to (1) Distd. Innes v. Short & Beal (1898), 
14 T. L. R. 492; Akt. Fir Autogene Aluminium Schweis- 
sung v. London Aluminium Co., [1919] 2 Ch. 67. Refd. 
Dunlop Pneumatic Tyre Co. v. Moseley, [1904] 1 Ch. 612. 


2287. To person other than agent for com- 
pletion.|—SyKEs v. HowartH, No. 2286, ante. 

2288. ——— To licencee of patentee.} — The 
owners of a patent for ‘‘ Improvements in rubber 
tyres & metal rims or felloes of wheels for cycles 
& other light vehicles,’ which had been con- 
strued by the House of Lords as being for the 
application to a wheel of a saddle shape tyre held 
in position by two inextensible wires, granted a 
licence to the G. co. to manufacture tyres under 
the licence in accordance with a deposited tyre. 
By agreement C. sold to the G. co. canvas strips 
to which the G. co. affixed the wires, which were 
in accordance with those in the deposited tyre, & 
resold the strips & wires to C., who then added 
the outer rubber & sold the tyre :—Held: C. had 
not infringed.—DUNLOP PNEUMATIC TYRE Co., 
LTD. v. OCRESSWELL, CHESIIIRE RUBBER Co., 
NortTH CHESHIRE RUBBER Co., Lrp. & DONALD 
(1901), 18 KR. P. C. 473. 

eee for sale.|—See Nos. 2324, 2325, 
post. 





B. Repair. 

2289. Amounting to reconstruction.|—DUNLOP 
PNEUMATIC TYRE Co. v. NEAL, No. 2626, post. 

2290. Renewing essential part.)—UnitEp TELE- 
PHONE Co. v. NELSON, [1887] W. N. 193. 

2291. .|—In 1891 a patent was granted to 
W. for ‘‘ Improvements in rubber tyres & metal 
rims or felloes of wheels for cycles & other light 
vehicles.”” This patent became vested in pltis., 
who brought an action for infringement against 
defts. The infringement complained of consisted 
in the repair of four old Dunlop tyres ; in one case 
the old wires only were retained ; in the others the 
old canvas & the old wires were kept, but the 
tyres were provided with new canvas linings,which 
completely covered the inside of the tyres, sur- 
rounded the wire, & were sewn all round the rim : 





PART XIV. SECT. 1, SUB-SECT. 3.—A. 
q. Manufacture with alleged im- 


¥ trewereus 


) (1885), ONTGOMERIE v 


r. Giving licence to manufacture in- 
fringing article.) — A person who 


gives another a licence to make an 
article which is an infringement of a 


provement.}—GRIP_ PRINTING & PUB- pete ee . PAnaon EOD) 
11 R. P. C. 221, 633,—SCOT. 


PART XIV. SECT. 1, SUB-SECT. 4, 
t. General rule.J—An action will licence 


PATENTS AND INVENTIONS. 


—Held: what defts. had done was an infringe- 
ment of pltfs.’ patent.—-DUNLOP PNEUMATIC TyrRy 
Oo., Lrp., & PNEUMATIC TYRE Oo., Lrp. y, 
EXcEeLsion TYRE, CEMENT & RUBBER Co. & 
BARKER (1901), 18 R. P. O. 209. 

2292. -|—The owners of the W. patent, 
having brought an action for infringement, defts,’ 
case as to part of the alleged infringements was 
that the tyres complained of had been in substance 
made for a licencee, & further, that there had 
been such waiver or delay on pltfs.’ part as to 
disentitle them to relief, & also that, owing to the 
circumstances, there was no possibility of further 
infringement, & therefore that an injunction 
should not be granted; &, as to the other alleged 
infringements, that what had been done were 
legitimate repairs :—Held: on the first part of 
the case, defts. failed on the facts; &, on the 
second part of the case, substantially new articles 
were made by defts., & whether an injunction 
would have been granted or not on the first part 
of the case alone, pltfs. were entitled to an in- 
junction restraining infringement of the patent.— 
DUNLOP PNEUMATIC TYRE Oo., Lrp. v. HOLBORN 
TYRE Co., Lrp. (1901), 18 R. P. C. 222. 





SuBn-sEcT. 4.—USER. 


2293. What amounts to user—Experimental user 
—Bona fides.|—(1) A patentee can sustain an 
action for an injunction to restrain a threatened 
infringement of his patent, even if no actual in- 
fringement has taken place. 

(2) When articles which are the subject of a 
patent are made without a licence from the 
patentee simply for the purpose of bond fide 
experiments, those who so make them are not 
necessarily liable to an action, but when they are 
made & used for profit, or with the object of 
obtaining profit even to a limited extent, such 
making & using constitute an infringement of the 
patentee’s rights, & will be restrained by in- 
junction.—FREARSON v. LOE (1878), 9 Ch. D. 48; 


27 W. R. 183. 
Annotation :—Refd. British United Shoe Machinery Co. v. 
Simon Collier (1909), 26 R. P. C. 534. 


2294. For instruction of pupils.]— 
User of a pirated article for the purpose of ex- 
periment & instruction is user for advantage, & 
an infringement of the patent. 

Deft., an English electrician, purchased & im- 
ported from foreign manufacturers apparatus 
which if made here would have infringed pltfs. 
patent. Deft. maintained that he had only pur- 
chased the apparatus for examination & experl- 
ment by himself & his pupils, as certain royalty- 
paid instruments in his possession were too ex- 
pensive to be taken to pieces; & he insisted that 
he had never sold, & had never otherwise used. the 
apparatus :—Held: such user of the pirated 
apparatus by deft. was a user for advantage & an 
infringement of the patent.—UNITED TELEPHONE 
Co. v. SHARPLES (1885), 29 Ch. D. 164; 54 
L. J. Ch. 683; 52 L. T. 384; 383 W. R. 4443 
1 T. L. R. 259; Griffin’s Patent Cases (1884-86); 
232; 2R. P. C. 28. 


Annotation :—Dbtd. British Motor Syndicate v. Taylor, 
(1901] 1 Ch. 122. 








lie against any person purchasing & 
using articles made in derogation a 
the patent, no matter where they. er 
from.—TORONTO AUER LIGHT CO. ¥: 
CoLLING (1898), 31 O. R. 18.—-CAN. 


a. User tn breach of condition “ 
.}~HATTON v. COPELAND-CHA 


er.-— 


Part XIV.—INFRINGEMENT. 


9295. ———- ——— Abandoned with no intention to 
resume.|—In aug 1882, A. set up in B.’s factory 
four machines of his own make to be taken & paid 
for if they worked to B.’s satisfaction. They were 
used till Apr. 1883, when B., being dissatisfied 
with them, back them down, laid them in his yard, 
called on A. to take them away, & never used 
them again. A. did not take them away till 
Jan. 1885. In Mar. 1887, P., who had obtained 
a judgment against A. that A.’s machines were an 
infringement of a patent belonging to him, claimed 
royalties from B. B. replied that P. could satisfy 
himself by calling at B.’s mill that B. was using 
neither P.’s nor A.’s machines, & had no intention 
of so doing. Further correspondence took place, 
& B. denied all liability, alleging that he had not 
bought the machines from A., who had set them 
up on trial, & as they did not work well had to take 
them down, & that B. had not used & was not 
using any machine which infringed P.’s patent :— 
Held: though B. had infringed the patent, it was 
not to be inferred from the circumstances that he 
had any intention to infringe it again, & P. if he 
had made such inquiry as he ought would have 
discovered this; there was, therefore, no case for 
an injunction.—PRoOcTOR v. BAYLEY (1889), 42 
Ch. D. 390; 59 L. J. Ch. 12; 61 L. T. 7523; 38 
W.R. 100; 6R. P. C. 538. C. A. 


Annotations :—Distd. Werner Motors v. Gamage, [1904] 1 
Ch. 264. Refd. Barrett v. Day, Day v. Foster (1890), 43 
Ch. D. 435; Burberrys v. Watkinson (1906), 23 R. P. C. 


2296. ———~ User for profit.|—-FrREARSON v. LOE, 
No. 2293, ante. - 
2297. ——— Exhibition of articles—No intention 
of sale.|—Pltfs. were the registered owners of 
letters patent No. 16783 of 1890, granted to B. 
for ‘‘ Improvements in tyres or rims for cycles 
or other vehicles.’’? The validity of these letters 
patent had been established in a previous action, 
& was not in dispute in either of these actions, in 
both of which the facts & matters in issue were 
identical. Defts. were manufacturers of motor 
cars, & at the Stanley Cycle Show exhibited a 
number of motor cars. These motor cars had 
fitted to & fully inflated, upon their wheels, tyres 
manufactured abroad in accordance with the 
specification of the letters patent sued upon & 
imported by defts. into this country. The motor 
cars themselves were on exhibition for sale, but 
defts. contended, & it appeared upon the evidence 
to be the fact that there was no intention of 
selling the tyres or offering them for sale together 
with the cars, but that if a car was sold the 
imported tyres would have been taken off & other 
tyres manufactured by licencees of pltfs. under the 
letters patent sued upon placed upon the car 
Wheels prior to delivery to a purchaser. On this 
ground defts. contended that there was no infringe- 
ment, there being no sale or offer for sale or user 
within the meaning of the words of the grant of 
the letters patent :—Held: even although defts. 
had not any intention of selling the tyres com- 
Plained of, there had been such a user of the in- 
vention as to amount to an infringement, & pltfs. 
were entitled to an injunction—DUNLOP PNEU- 
MATIC Tyre Co., Lrp. & PNEUMATIC TYRE Co., 
. v. British & COLONIAL Motor Car Co., 
' SAME v. DE BREYNE (1901), 18 R. P. C. 813. 


TERS 
CAN. Co. (1906), 37 8S. C. R. 651.— 


b. User by builder on foreign shi 
Foureverswon of apparent title to sh* bo 
Wout power on completion. }—Machines 
in 'N purchased by the French Republic 
Fort ew York, & pnipped to itself at 
die W: , & the installation was 
cted & supervised by the Republic’s 


the apparatus, 
remained the 
of France :— 


naval officers. The co. onl 
the labour & the mate 

it, practically the same as would be 
required under pitf.’s first expired 
patent, & were never the owners of 
which at 
roperty of the Republic | CAN, 

le: in such a case, 
the act of the builder in so installing 
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2298. Intention of user—Action against 
master of ship.]/—An action was brought against 
the master of a ship to restrain him from using 
pumps which were an infringement of pltt.’s 
etters patent. He denied having used any pumps 
which were an infringement of the patent, & did 
not suggest that the owners ought to be parties. 
It was shown that the ship was fitted up exclusively 
with pumps which were an infringement of the 
letters patent, but had been so fitted up before 
deft., who was not a part owner, had taken com- 
mand of her; he had nothing to do with putting 
them on board, & they had never been worked in 
British waters. The Vice-Chancellor granted an 
injunction to restrain the master from using the 
patented invention :—Held: the injunction was 
rightly granted, on the ground that deft., being in 
command of a ship exclusively fitted up with 
pumps which were an infringement of the letters 
pevent, was intending to use the patented inven- 

ion.—ADAIR v. YOUNG (1879), 12 Ch. D. 13; 41 
L. T. 361; 28 W. R. 85, C. A. 
Annotations :—Apld. Upmann v. Forester (1883), 24 Ch. D. 

231. Refd. Procter v. Bayley, (1889), 42 Ch. D. 390; 

Vv 


Belvedere Fish Guano Co. v. nham Chemical Works, 
ioc & Partridge, Ind, Coope v. Same, [1920] 2 K. B. 


2299. Transhipment & re-exportation.|— 
Where the subject of patent in England is made 
in a foreign country & oe) eng to the purpose for 
which it was made & under these circumstances 
is sent to this country for transmission to another 
foreign country :—Held: this was sufficient user 
of the patent in England to constitute an infringe- 
ment.—BeEtTtTs v. NEILSON, BETTS v. DE VITRE 
(1868), 3 Ch. App. 429; 37 L. J. Ch. 321, 325; 18 
L. T. 159, 165; 32 J. P. 5473; 16 W. R. 524, 529, 
L. C.; affd. sub nom. NEILSON v. BETTS (1871), 


L. R. 5 H. L. 1 H. io 
Annotations :—Consd. Elmslic v. Boursier (1869), L. R. 9 
Hiq. 217; Nobel’s Explosives Co. v. Jones (1882), 8 
App. Cas. 53 British Thomson-Houston Co. v. Sterling 
Accessories, Same v. Crowther & Osborn, [1924] 2 Ch. 33. 
Refd. Plimpton v. Malcolmson (1876), 3 Ch. D. 531; 
Plimpton v. Spiller (1877), 6 Ch. D. 412; Von Heyden v. 
Neustadt (1880), 50 L. J. Ch. 126; Watson v. Holliday 
(1882), 20 Ch. D. 780; United Telephone Co. v. London 
& Globe Telephone & Maintenance Co. (1884), 51 L. T. 
187; United Horseshoe & Nail Co. v. Stewart (1888), 13 
App. . 401; Gadd & Mason v. Manchester Corpn. 
(1892), 67 L. T. 569; Badische Anflin und Soda Fabrik 
v. Johnson & Basle Chemical Works, Bindschedler, [1897] 
2 Ch. 322; Saccharin Corpn. v. Chemicals & Drugs Co., 
[1900] 2 Ch. 556; British Motor Syndicate v. Taylor, 
[1901] 1 Ch. 122; Belvedere Fish Guano Co. v. Rainham 
Chemical Works, Feldman & Partridge, Ind, Coupe v. 
Same, (1920) 2 K. B. 487. Mentd. Newman v. Pinto 
(1887), 57 L. T. 31. 


2300. By custom house agents.|— 
Applts. were the assignees of a patent in the 
United Kingdom for making certain explosives 
less dangerous to handle & transport. MResps. 
acted as custom-house agents for a foreign firm 
who manufactured the patented article abroad & 
sent it to England for transshipment & re-exporta- 
tion :—Held: the conduct of resps. was not an 
exercise or user of the invention for which an 
action would lie against them for an infringement 
of the patent.—NOBEL’s EXPLOSIVES Co., LTD. v. 
JONES, Scorr & Co. (1882), 8 App. Cas. 5; 52 
L. J. Ch. 389; 48 L. T. 490; 31 W. R. 388, H. L. 


Annotations :—Consd. United Telephone Co. v. London & 

Globe Telephone & Maintenance Co. (1884), 26 Ch. D. 766. 

fd. Badische Anilin und Soda Fabrik v. Basle Chemical 
Works Bindschedler, {1898] A. C. 200. 


furnished | the machine was not an infringement 
to install | of the patent within Patent Act.— 
MARCONI WIRELESS TELEGRAPH TELE- 
GRAPH Co. OF CaNnaDA, LTD. v. CANA~ 
DIAN OarR & FOUNDRY Go., LTp. (1919), 
19 Exch. C. R. 311 > 50 D. L. Rn. 02.—~ 














all time 


c. Use contrary to condition of sale 
— Sale subject to rights of patentec.}— 
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2301. ——— Transport in England—For sale in 
France.|—Brirish MoTorR SyNDICATE, LTp. v. 
TAYLOR & Son, Lrp., No. 3054, post. 

2302. User outside United Kingdom.|— 
Pitf. obtained a patent for “improvements in 
apparatus employed in laying down submarine 
electric telegraph wires ’’ & by his specification & 
drawing annexed, gave a full description of the 
manner in which it was to be performed. It was 
a combination of a wire or cable round a cone of 
supports placed cylindrically outside the coil, & 
then the use of rings, in combination with these, 
completed that for which he obtained the letters 
patent :—Held: what was done at Malta by defts. 
in respect of it was no infringement, &, as what 
they did in England was nothing more than coiling 
the rope round the cylinder & preventing it from 
slipping by means of a cylinder placed outside, 
there was no evidence of any infringement by 
defts. of pltf.’s patent ; they did not make, vend, 
exercise or use the invention.—NEWALL v. ELLIOTT 
& Guass (1864), 4 New Rep. 429; 10 L. T. 792; 
10 Jur. N. S. 954; 13 W. R. 11. 

Annotation :—Consd. Siddell ». Vickers (1888), 39 Ch. D. 92. 

2303. User for non-commercial purpose.]— 
If another person uses the same process, & obtains 
a product, not for the purposes of commercial 
profit, but for the purpose solely of deodorising 
& purifying the sewage water, he is not guilty of 
an infringement of the patent.—HiGes v. GOODWIN 
(1858), EK. B. & HE. 529; 27 L. J. Q. B. 421; 31 
L. T. O. 8. 196; 5 Jur. N.S. 97; 120 BE. R. 606. 
AGEN :—Refd. Harwood v. G. N. Ry. (1862), 2 B. & S. 


2804. Articles capable of misuser amounting 
to infringement.|—-The owner of a patent for a 
‘support & adjuster for soft collars,’? having 
brought an action for infringement, deft. denied 
infringement, & alleged that the patent was invalid 
(inter alia) for want of subject-matter & by reason 
of prior user. The patentee in his specification 
& claims stated that his support comprised a 
wire of substantially U-shape. Deft.’s support 
was of a W or M shape, & was intended to be 
affixed to the stud of the shirt. It was contended 
for plti. that both pltf.’s & defts.’ supports had two 
spring arms connected by a stretcher, & that 
deft.’s support had the resiliency which was 
a feature of pltf.’s support :—Held: without 
deciding whether there was subject-matter in the 
patented invention deft.’s article would be taken 
to be intended to be used on the stud, &, if so used, 
it failed to fulfil the function on which pltf. mainly 
relied in his specification ; the fact that it might be 
mis-used by some people ought not to be taken 
Into account in determining the question of 
infringement.—NOAKES v. MEMAREY (1915), 32 
R. P. C. 307. 

2305. ——— Mere possession—Reserve for emer- 
gency.|—DuNLop PNEUMATIC TYRE Co., LTD. »v. 
CLIFTON RUBBER Co., Ltn. (1903), 20 R. P. CO. 393. 

2306. Essential part detached.|— 
Pitfs. sued defts. in respect of an alleged infringe- 
ment, of their patent granted for certain mechanism 
for “improvements in machines for trimming & 
channelling the soles of boots & shoes.” The 
mechanism was adapted for use in connection 
with, & as part of, a complex machine, but was 
only designed to be brought into operation for a 

















2» L. T. 8463 37 


d. Use for di 
FLETOHER bs Grace 


(1887), 4 R. P. C. 386.—SCOT. 


e. ——.}— E. 8S. ; 
| Wolpe aval — Lr. v. SmitTxn & & A. ROBINSON, 
AS CoMRS. 30 R. P. C. 63.—SCOT. 


PATENTS AND - INVENTIONS. 


particular purpose, & need not be brought into 
operation at all unless wanted, & various essential] 
parts of the mechanism could be detached without 
impairing the efficiency of the machine for purposes 
other than that for which it was designed. efts. 
purchased two machines containing the alleged 
infringing mechanism, but they never used the 

articular mechanism, the essential aed of which 

ad been actually detached from the rest of the 
machines while in the defts.’ possession :—Held : 
in the circumstances there had been no infringe- 
ment by defts. of pltfs.’ patent.— BRITISH UNITED 
SHOE MACHINERY Co., LTD. v. SIMON CoLmliEr, 
a (1910), 26 T. L. R. 587; 27 R. P. C. 567, 


2307. Machines stored in warehouse.] 
—Defts., a telephone co., contracted with an 
American agent for the purchase of a number of 
telephones. These machines, known as Blake’s 
transmitters, having been accordingly made in 
America, were sent to this country, & came into 
the possession of defts., who kept them unused 
in a warehouse. The Blake transmitters were 
protected by English & American patents. Pitfs., 
another telephone co., having in the meantime 
obtained an assignment of Blake’s English patent, 
brought an action for infringement, claiming an 
injunction & delivery up of the machines. Defts. 
dismantled the machines by taking out the Blake 
elements, & kept the separate parts stored in a 
warehouse :—Held: (1) the possession of the 
machines by defts. was an infringement of pltfs.’ 
patent rights ; injunction granted. 

(2) The ct. refused to order the destruction or 
the delivery up of the infringing machines.— 
UNITED TELEPHONE Co. v. LONDON & GLOBE 
TELEPHONE & MAINTENANCE Co. (1884), 26 Ch. D. 
766; 53 L. J. Ch. 1158; 51 LL. T. 187; 82 W. R. 
870; Griffin’s Patent Cases (1884-86), 229; 1 
R. P. C. 117. 

Annotations :—As to (1) Refd. British Motor Syndicate »v. 


Taylor, {1901} 1 - 122; Pessers, Moody, Wraith & 
Gurr v. Newell (1914), 31 R. P. C. 511. 


2808. —— No intention to use before 
expiry of patent.]—In 1900 a patent was granted 
for ‘‘ An improved game of skill & apparatus for 
playing the same.’ In an action for infringe- 
ment of the patent it was proved that defts. were 
in possession of the patented apparatus, but they 
stated that they had bought it with the intention 
of keeping it, unused, until after the expiration 
of the patent, & that they had not used it beyond 
merely trying it :—Held: the defts. had not used 
the patented article during the term of the patent, 
& there was no infringement.—PEssERS, Moopy, 
Wraith & Gurr, Lrp. v. NEWELL & Co. (1914); 
31 R. P. C. 511. 

2309. User for different purpose.]—The 
patent being for improvements in the making of 
felt applicable for the purpose of shipping oF 
roofing :—Held: defts. should be restrained from 
making & selling the article in such a state that it 
might be applied by others to those purposes 
though they ought not to be restrained from 
applying it themselves to a different purpose.— 
panes v. WILLIAMS (1837), 2 Carp. Pat. Cas. 
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2310. Importation.|—UNITED TELEPHONE (0: 
v. SHARPLES, No. 2294, ante. 
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23810 i. Im: ton.] — SAccHAKes 
RPN. v. Cee OT RERS (1905); 22 
R. P. OC. 247.——-8COT. 


RitoHin (1913), 
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23811. & sale.|—The importation & sale in 
England of articles manufactured abroad according 
to the specification of an English patent is an 
infringement.—ELMSLIE v. BOURSIER (1869), L. R. 
9 Eq. 217; 39 L. J. Ch. 328; 18 W. R. 665. 
Annotations :— pprvd. Von Heyden v. Neustadt (1880), 

14 Ch. D. 230. Apld. Saccharin Corpn. v. Anglo-Con- 

tinental Chemical Works, [1901] 1 Ch. 414. Refd. Wright 

». Hitchcock (1870), L. R. 56 Exch. 37; Nobel’s Ex- 

losives Co. v. Jones, Scott (1881), 17 Ch. D. 721; 

adische Anilin und Soda Fabrik v. Johnson & Basle 

Chemical Works, Bindschedler, [1897] 2 Ch. 322; Sac- 

charin Corpn. v. Reitmeyer, [1900] 2 Ch. 659; Badische 

Anilin und Soda Fabrik v. Hickson, (1906] A. C. 419. 


2312. -|—Where a patent has been 
granted in England for a new process for pro- 
ducing more cheaply a chemical product which 
was previously known, the importation & sale 
in England of this substance made abroad accord- 
ing to the patented process is an infringement of 
the patent.—-VON HkrYDEN v. NEusTapDT (1880), 
14 Ch. D. 230; 50 L. J. Ch. 126; 42 L. T. 300; 
28 W. R. 496, C. A. 


Annotations :—Apld. Saccharin Corpn. v. Anglo-Continental 
Chemical Works, [1901] 1 Ch. 414. Refd. Badische 
Anilin und Soda Fabrik v. Johnson & Basle Chemical 
Works, Bindschedler, [1897] 2 Ch. 322; British Motor 
Syndicate v. Taylor, [1900] 1 Ch. 577; Saccharin Corpn. 
v. Reitmeyer, [1900] 2 Ch. 659; Badische Anilin und 
Soda Fabrik v. Hickson, [1906] A. C. 419. ‘ 
Moscley_». Victoria Rubber Co. (1887), 57 L: T. 142; 








British United Shoe Machinory Co. v. Johnson (1925), 

42 R. YP. C. 243; Mergenthaler Linotype Co. v. Intertype 

Co. (1926), 42 T. L. R. 682. 

2313. ——— ——-.]—-SACCHARIN CORPN., LTD. v. 
HOPKINSON (1904), 21 R. P. C. 272. 

2314. ——— ——.|—-SACCHARIN CORPN., LTD. v. 
Lock woop (1906), 23 R. P. C. 274. 

2315. ——— -——- Substance manufactured by 


patented process—Chemically changed by subse- 
quent operations.|—(1) Deft. imported into & sold 
in this country an article made abroad. <A material 
made by a process similar to that protected by 
pitf.’s patent was used in the manufacture. 
The nature of this material was chemically changed 
by subsequent operations in the course of the 
manufacture, & the imported article was the 
material after such chemical change :—Held : 
defts. were indirectly depriving the patentees of 
the benefit of their invention, they had infringed 
the patent, & they must be restrained from so 
doing. 

(2) In Patents, Designs, & Trade Marks Act, 
1883 (c. 57), s. 31, the words “ any subsequent 
action”? mean an action commenced after the 
certificate was granted.—_SACCHARIN CoRPN., LTp. 
v, ANGLO-CONTINENTAL CHEMICAL Works, [1901] 
1 Ch. 414; 70 L. J. Ch. 194; 48 W. R. 4443 44 
Sol. Jo. 892. 


2 Ghiak - (1) Refd. Saccharin Corpn. v. Reitmeyer, 
No knowledge that article subject of 
patent.]— See No. 1536, ante. 

2316. Article patented in England & 
America by same patentee—Importation of article 
manufactured under American patent.|—In 1892 
& patent was granted to B., an American, for 
improvements in ‘‘ rubber stamps”? & a patent 
or a similar invention was granted to him in 
America. L. sold certain rubber stamps which he 
puPorted from America, where he obtained them 
tom H. These stamps bore, by arrangement 
yuk B. & H. the following: ‘‘ Licensed Buck’s 
gutent,” “ Made in America,” “ Patented in U.S.,” 

Patented in England.” The owners of B.’s 
nglish patent brought a1 action against L. to 
restrain him from infrin ing their patents & from 
sclling stamps inscribed “ Buck’s Patent,” or with 
any other words leading to the belief that the 
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stamps were made under their patent, & they 
claimed an account of profits:—Held; deft.’s 
stamps were not infringements, & on deft. under- 
taking in future to use words showing that the 
American patent was alone referred to, no injunc- 
tion would be awarded, no case of passing-off had 
been made out by pltfs., but pltfs. were entitled 
to damages for the use by deft. in the past of 
the words complained of, which damages were as- 
sessed by the judge at 40s.—PNEUMATIC RUBBER 
etapa Co., LTD. v. LINDNER (1898), 15 R. P. C. 

2817. What amounts to importation—Sale & 
delivery abroad—Goods posted by direction of 
customer—Post office agent of buyer.|—(1) A 
foreign manufacturer, who manufactures abroad, 
& sends by post at their request to a firm in 
England articles which infringe an English patent, 
does not himself infringe the patent, & is not 
liable to an injunction restraining infringement in 
an action by the owner of the English Patent. 

(2) The ct. has no jurisdiction to restrain a 
foreigner abroad as regards transactions carried 
on by him in his own country.—BADISCHE ANILIN 
UND SoDA FABRIK v. BASLE CHEMICAL WORKS, 
BINDSCHEDLER, [1898] A. C. 200; 671, J. Ch. 141 ; 
ea T. 573; 46 W. R. 255; 14 T. L. BR. 82, 
Annotations :—As to (1) Folld. Badische Anilin und Soda 

Fabrik v. Hickson, [19061 A. C. 419. Refd. Saccharin 

Corpn. v. Reitmeyer, [1900] 2 Ch. 659; British Motor 

Syndicate v. Taylor, [1901] 1 Ch. 122; Badische Anilin 

und Soda Fabrik v. Chemischo Fabrik Vormals Sandoz 

(1903), 88 I. T. . Generally, Mentd. Wimble v. 

Rosenberg, (1913) 3 K. B. 743; Underwood v. Burgh 

Castle Brick & Cement Syndicate, [1922] 1 K. B. 343. 

2318. Contract made in England— 
Delivery at foreign port.]—The principle laid down 
in Elmslie v. Boursier, No. 2311, ante, & Von 
Heyden v. Neustadt, No. 2312, ante, that the im- 
portation into and sale in England of an article 
manufactured abroad according to a process pro- 
tected by an English patent is an infringement of 
the patent, does not apply to a case where deft. in 
an action for infringement has as commission agent 
entered into an agreement for delivery of the article 
at a foreign port, but has not himself either im- 
ported into or sold in England the infringing 
article. Such deft. will not be deemed to have 
‘‘ exercised ’’? the invention.—SACCHARIN CORPN. 
v. REITMEYER & Co., [1900] 2 Ch. 659 ; 69 L. J. Ch. 
761; 83 L. T. 397; 49 W. R. 199; 16 T. L. R. 
494, 

Annotation :—Folld. Badischo Anilin und Soda Fabrik v. 

Hickson, [1905] 2 Ch. 495. 

2319. —— -—— Delivery to purchaser’s 
order in Switzerland.] — Resp. contracted in 
England to sell to a purchaser in Mngland goods 
manufactured abroad according to an invention 
protected by applts.’ English patent, & pursuant 
to the contract completed the sale by delivery of 
the goods to the purchaser’s order in Switzerland. 
The purchaser afterwards imported the goods into 
England :—Held: there had been no infringement 
of applt.’s patent by resp.—BADISCHE ANILIN 
UND SopA FABRIK v. Hickson, [1906] A. C. 419; 
75 L. J. Ch. 621; 95 L. T. 68; 22 T. L. R. 641; 
23 R. P. C. 149, H. L. 











2320. ——— Article ordered & received in Eng- 
land.]—GIBSON v. BRAND, No. 2330, post. 
2321. ——— Agent passing article through custom 


house.]—-NOBEL’s EXPLosIvEs Co., Lrp. v. JONES, 
Scort & Co., No. 2300, ante. 

2322. Importation of article made by apparatus 
including patent—Nature of inventlon—Extent of 
employment in  production.] — WILDERMAN v. 
BERK (F. W.) & Co., No. 2285, ante. 
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Sect. 1.—What constitutes infringement: Sub-sect. 
6, A. & B.; sub-sect. 7, A.] 


SUB-SECT. 6.—SALE. 
A. In General. 


2328. Exposure for sale.|—In a declaration for 
infringing a patent which granted that pltf., & no 
others, should ‘‘ make, use, exercise, & vend ”’ his 
invention, & forbade all persons to ‘‘ make, use, or 
put in practice’ the same, or to counterfeit or 
imitate it, without pltf.’s license, pltf. alleged that 
deft. without his license exposed to sale articles 
intended to imitate, & which did imitate, his 
invention :—Held: the count was bad, as not 
stating anything which was necessarily an infringe- 
ment of the patent.—MINTER v. WILLIAMS (1835), 
4 Ad. & EI. 251; 1 Web. Pat. Cas. 135; 
Har. & W. 585; 5 Nev. & M. K. B. 647; 5 
L. J. K. B. 60; 111 E. R. 781. 

Annotations :-—Consd. Walton v. Lavater (1860), 8 C. B. 
N. S. 162. Expld. British Motor Syndicate v. Taylor, 
[1901] 1 Ch. 122. Refd. Caldwell v. Vanvlissengen, 
Caldwell v. Verbeck, Caldwell v. Rolfe (1851), 9 Hare, 
415; Adair v, Young (1879), 12 Ch. D. 13; United Tele- 
phone Co. v. London & Globe Telephone & Maintenance 

0. (1884), 26 Ch. D. 766. 

23824. Manufacture for sale.|—MUNTz v. FosTER 
(1844), 2 Web. Pat. Cas. 96. 


Annolation :—Refd. Hills v. Evans (1862), 4 De G. I. & J. 


2325. ——— No actual sale.|—The manufacture 
of a patent article for sale & offering it for sale, 
although no sale is actually effected, is a user of 
the invention.—OxLEY v. HoLpEN (1860), 8 
C. B. N.S. 666; 30 L. J. C. P. 68; 2 L. T. 464; 
8 W. R. 626; Goodeve’s Patent Cases, 350; 141 
EH. R. 1327. 

Annotations :—Consd. British Motor Syndicate v. Taylor, 
{1901} 1 Ch. 122. Refd. Lister v. Norton (1884), Griffin’s 
Patent Cases (1884-1886), 148 ; Harris v. Rothwell (1887), 
35 Ch. D. 416. 

2326. Sale of article manufactured by patented 
process.]|— WRIGHT v. HITCHCOCK, No. 2284, ante. 

2327. “ SACCHARIN CORPN., LTD. v. JONES 
(1906), 23 R. P. C. 275. 

2328. _ -SACCHARIN CoRPN., LTD. v. ScoTr 
(1906), 23 R. P. C. 276. 

2329. -]—The owners of letters patent for 
** improvements in self-supporting electrical coils ”’ 
commenced an action for infringement by manu- 
facture & sale by deft. of self-supporting electrical 
coils & for damages & delivery up. The validity 
of the patent was not in issue. Deft. denied 
infringement :—Held: deft. had manufactured & 
sold coils which were infringements of the patent.— 
WESTERN ELEcTRIC Co., Lrp. v. Foor (1926), 45 
R. P. C. 106. 

2330. Manufactured by third party.|— 
In case, for infringing a patent for a new & im- 
proved process or manufacture of silk, the infringe- 
ment alleged in the declaration was that deft. had, 
directly & indirectly, made, used, & put in practice 
the said invention, & counterfeited the same :— 
Held: this allegation was supported by proof that 
deft. had ordered silk to be manufactured by 
certain parties by pltfs.’ process, & had afterwards 
received & sold the same.—GIBsON v. BRAND 
(1842), 4 Man. & G. 179; 4 Scott, N. R. 844; 11 
L. J.C. P.177; 184 E.R. 74. 
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f. Manufacture before patent — At 
request of patentee—Sale after patent 
issued—Sale without authority.J—It is 
no defence to an action for ge- 
nent of a patent granted to pitf., that 
before the patent was obtained pitt. 
had .employed deft. to manufact 
& certain number of the articles, 
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if for less than a year before the issue of 
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2381. Manufacture abroad.|—WatLton », 
LAVATER, No. 1536, ante. 

2382. Sale with knowledge of user by public in 
particular way—Sale of single article.]—Selling 
zinc powder to the public & inviting them to use 
it in such a way as to infringe pltfs.’ patent for 
using zinc powder in boilers so as to prevent 
corrosion & incrustation, is an infringement of 
pltfs.’ patent.—Innzs v. SHORT & BEAL (1898), 15 
peer irige bistd Pesan ia Ga eo Danke (1906 

[Ons 2— . Apo 0. v. Duckwo ; 
Ane Te R. 638. Reta. Dunlop 7 peumalc Tyre Co. ‘ 
1. 


Moseley, [1904] 1 Ch. 164; Adhesive Dry Mounting Co. 
v. Trapp (1910), 27 R. P. C. 34 


2333. Sale of combination of articles.|— 
The subject-matter of a patent was the combina- 
tion of well-known articles of commerce to preserve 
textile materials. A bill by the patentee charged 
A. with selling to B. the requisite articles for the 

urpose of infringing the patent under a contract 
be which A. guaranteed B. against litigation in 
respect of the patent :—Held: the facts alleged 
did not amount to infringement by A.— TOWNSEND 
v. HAWORTH (1875), 12 Ch. D. 831,n.; 48 L. J. Ch. 
770, n., C. A. 
Annotations :—Distd. Innes v. Short & Beal (1898), 14 

T. L. R. 492. Apld. Dunlop Pneumatic Tyre Co. vw. 
Moseley, [1904] 1 Ch. 612. Refd. Sykes v. Howarth 


(1879), 12 Ch. D. 826; Adhesive Dry Mounting Co. v. 
Trapp (1910), 27 R. P. C. 341. 














2834. ——.|—Sykrs v. HowanrrH, No. 
2286, ante. 
2335. |—The sale of a component 


part of a combination, the subject of a patent, the 

vendor knowing that the purchaser intends to use 

the article for the purpose of infringing the patent, 
is not an infringement by the vendor.—DUNLOP 

PNEUMATIC TYRE Co., Lrp. v. MOSELEY (DAVID) 

& Sons, Lrp., [1904] 1 Ch. 612; 73 L. J. Ch. 417; 

91L. T. 40; 52 W. R. 454; 20 T. L. R. 314; 48 

Sol. Jo. 311, C. A. 

Annotations :—-Refd. Badische Anilin und Soda Fabrik v. 
Hickson, [1905] 2 Ch. 495 ; Sirdar Rubber Co. v. Walling- 
ton, Weston, [1905] 1 Ch. 451. 

2336. Sale in breach of limited licence—Pur- 
chaser aware of terms of licence.]—Pltfs. sold their 
goods under a limited licence as to the sale & use 
of them. The terms of.this licence were known to 
deft., who disregarded it. Deft. contended that 
he was not bound by the limited licence on the 
ground that such conditions were only binding 
on persons who bought from pltfs. direct. He 
had bought from dealers, & there was no privity 
between himself & pltfs. Breach of the condition 
was not, he contended, an infringement of any 
patent right but was purely contractual in its 
nature, & that an injunction was not the proper 
remedy :—Held: where a patented article was 
sold under a limited licence, if the terms of the 
licence were known to the person purchasing, 
whether the purchaser bought direct from the 
patentee or from a third party, the breach of the 
conditions imposed by the limited licence consti- 
tuted an infringement of the patent rights in the 
article, & such a case was one where an injunction 
might be granted.—INCANDESCENT Gas LIGHT 
Co., LTD. v. BROGDEN (1899), 16 R. P. C. 179. 
Annotations :—Retd. British Mutoscope & Biograph Co. ¥-. 

Homer, [1901] 1 Ch. 671; Badische und Sods 

Fabrik v. Isler, [1906] 1 Ch. 605; National Phonograph 

Co. of Australia v. Menck, [1911] A. C. 336. 
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2337. Necessity for knowledge of limitation.) 
—-If a patentee sells the patented article & the 
urchaser uses it he does not infringe, because the 
aw implies a licence by the patentee to the 
purchaser to sell or deal with the article as he 
pleases, unless at the time of the purchase the 
patentee imposed a condition. If a purchaser 
buys from a licencee to whose licence the patentee 
has attached conditions, nothing turns, so far 
as licence as distinguished from estoppel is 
concerned, on the question whether the purchaser 
knew of the conditions or not. It a person 
innocently uses a patented invention, not knowing 
that there is a patent, he is none the less an 
infringer; & if he buys from a licencee, not 
knowing that there are limits to the licence, he is 
equally an infringer. In this case, however, the 
patentee may be estopped from suing in certain 
circumstances, as, for instance, if he has acted in 
such a way as to lead the purchaser to suppose that 
the licence is not limited.—BADISCHE ANILIN UND 
SopA FABRIK v. ISLER, [1906] 1 Ch. 605; 75 
L. J. Ch. 411; 94 L. T. 367; 22 T. L. R. 326; 
affd., [1906] 2 Ch. 443, C. A. 
Sale below minimum price.] — See Sub- 
sect. 6, B., post. 

2338. Patent for application of article to parti- 
cular purpose—Sale for such user.|—-ABBOTT v. 
WILLIAMS, No. 2309, ante. 

2389. Sale of similar articles as made under 
patent.|—-CHUB v. PRIEST (1843), 1 L. T. O. S. 142. 

2340. Loan distinguished from sale.]|—-UNITED 
TELEPHONE Co. v. HENRY (1884), Griffin’s Patent 

tases (1884-1886), 228. ‘ 

Importation & sale.]|— See Sub-sect. 5, ante. 

hd without intention of sale.|—Sce No. 2297, 
ante. 








B. Sale Below Minimum Price. 

23841. Licence limited by minimum price—Goods 
damaged by fire—Compensation recovered from 
insurance.]|—The owners of a patent relating to 
improvements in the manufacture of sound 
records brought an action for infringement of the 
patent, complaining of sales of records below 
minimum prices which were fixed under licence. 
At the trial such sales were admitted as well as the 
fact that deft. knew of the restrictions, but deft. 
raised two defences, first that there had been a 
custom of selling the goods in the north of England 
below the minimum prices, & that pltfs. had in 
several cases not interfered ; & secondly, that the 
sales complained of were of goods damaged in a 
fire at deft.’s premises, & that there was a custom 
to sell damaged goods at any price, & further that, 
deft. had recovered a sum from an insurance co. 
In respect of these goods, & with such sum & the 
purchase price, had received at least the same 
amount as if the goods had been sold at the 
Minimum prices :—Held: neither of the alleged 
customs had been proved, & the last-mentioned 
defence had not on the facts been proved, &, if 
it had been, it would not have been a good defence. 

_ _ MBIA GRAPHOPHONE Co. v. VANNER (1916), 
» P.C, 104. 
Goods sold second-hand.] — The 
Owners of letters patent relating to gramophone 
records brought an action for infringement against 
& person who held a pedlar’s licence, & they applied 
Or an interlocutory injunction restraining him 





70. L. R. 570; 20. - KR. 465 ; 

ae R. 96.—CAN., % = eee : 
- Offer to 

might is infring =e J Gwenne v. 


fringements 
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struction of sp jJ— 
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from infringing by selling ‘“‘Regal’’ records below 
authorised prices. Each of such records bears a 
notice that it must not be sold below the price 
fixed by the patentee, but the fixed price did not 
appear on the record. Deft., who was a hawker 
but also had a small shop, deposed that he bought 
records from private houses, usually at 2d. each, 
& resold the second-hand records so purchased 
to shop-keepers & others, but also to some extent 
in his shop. The prices at which he resold were 
below the fixed price, but he alleged that he was 
unaware that he was infringing the patents :— 
Held: deft. being fixed with notice of the 
restriction, an interlocutory injunction must be 
granted, & by consent of the parties the motion 
was treated as the trial of the action & the order 
was treated as a final order.—CoLUMBIA GRAPHO- 
aoe Co., Lrp. v. Murray (1922), 39 RK. P. C. 
Annotation :—Folld. Columbia Graphophone Co. v. Thoms 

(1924), 41 R. P. C. 294. 

2343. ——— Notice of limitation—Stamped upon 
article.|—COLUMBIA GRAPHOPHONE Co., LTD. v. 
MuRRAY, No. 2342, ante. 

2344. ——.]—The owner of letters 
patent relating to gramophone records brought 
an action for infringement, asking for an injunction 
to restrain deft. from infringing, by selling 
** Regal”? & ‘‘ Columbia ”’ records below authorised 
prices. Fach of such records bears a notice that 
it must not be sold below the price fixed by the 
patentee, but the fixed price did not appear on 
the record, & deft. alleged that she had no notice 
of the respective prices fixed, & denied that she 
had sold under the fixed prices :—Held: deft. had 
notice of the conditions & in fact knew what the 
fixed prices were, & had deliberately sold records 
at prices below the fixed prices.—COLUMBIA 
GRAPHOPHONE Co., Lrp. v. THoms (1924), 41 
KR. P. C. 294. 








SUB-SECT. 7.—SCOPE OF INVENTION. 
A. Ascertainment from Specification. 

2345. Rights limited to the true construction of 
specification.|—The specification of a patent for 
‘* improvements in the process of finishing hosiery, 
& other goods manufactured from lamb’s-wool, 
etc., ‘‘ stated the invention to consist in sub- 
mitting hosiery, & other similar goods, to the 
finishing process of a press heated by steam, etc., 
in the manner hereinafter mentioned.’”’ A descrip- 
tion was then given, by letters, of a drawing which 
represented a press, which consisted of a box 
heated by steam, up to which another box similarly 
heated was to be pressed by means of hydraulic 
pressure, or by screws, or other well known means. 
After describing the method of pressing the goods 
between these hot boxes, the specification con- 
cluded by confining the inventor’s claim to the 
process as above described :—Held: a method 
of finishing hosiery goods, by passing them through 
heated rollers, was not included in this patent, & 
therefore was no infringement of it.—BARBER v. 
GracE (1847), 1 Exch. 339; 17 L. J. Ex. 122; 
154 E. BR. 144. 

Annotation :—Refd. Smith v. L. & N. W. Ry. (1853), Maer. 


2346. ——.|—UNWIN v. HEATH, No. 2505, post. 


use as part of a machine :—Held: the 
patent must be given a narrow coi- 
struction & be ted to a device 
substantially in the form described in 
the event & specification.—SHARPLES 
& McCornack vv. NaTIONAL MANU- 


An inven- 
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2847, -|—One cannot consider any patent 
case properly without construing the specification. 
.. » It really is the first thing to be done (KEKE- 
ve J.).—OsBORNE v. BOARD (1896), 13 R. P. C. 

2348. .|—U., the patentee of a machine, 
sold his patent to a co., but did not execute an 
assignment He then manufactured certain 
machines which the co. alleged were made accord- 
ing to the patent, &, therefore, infringements of 
their rights. They accordingly brought an action 
against the patentee claiming an assignment &, 
among other things, relief on the basis that the 
patentee’s machines were infringements of the 
patent. The patentce did not dispute pltfs.’ 
right to an assignment, but there was a question 
as to the form of the assignment, & it was agreed 
that an order should be made directing the assign- 
ment to be settled by the judge in chambers, & 
the only question left for the decision of the ct. 
was whether deft.’s machines were infringements 
of the patent :—Held: upon the true construction 
of the specification, deft.’s machines were not 
infringements.—AUTOMATIC DIVERSIONS SyYNDI- 
CATE v. URRY (1897), 14 R. P. C. 365. 

2349, ———.]—-This action was for the infringe- 
ment of a patent relating to the separation of 
cream from milk. The claim was for ‘ In centri- 
fugal separators or creamers the combination of 
the conical plates with the rotating drum or bowl 
substantially as described.” Defts. denied in- 
fringement, & alleged the invalidity of the patent 
on the grounds of want of novelty & subject- 

matter, & anticipation; but, at the trial, these 
issues were abandoned, & the only question was 
infringement. Defts.’ apparatus had not conical 
plates, but a cylindrical block with inclined radial 
passages drilled therein:—Held: according to 
the true construction of the specification, the claim 
was not for separate conical plates simply, but 
for separate conical plates fastened rigidly by 
screws or otherwise into one solid mass or block ; 
defts. had infringed; & pltfs. were entitled to 
relief.—AkT. SEPARATOR v. DAIRY OUTFIT Co. 
(1898), 15 R. P. C. 327, C. A. 

2350. |—The owners of a patent for a 
starting device for gas engines brought an action 
to restrain defts. from infringing. Defts. alleged 
that they had not infringed, & that the letters 
patent were invalid :—Held: according to the true 
construction of the specification, defts. had not 
infringed.—BRITIsH Motor SYNDICATE, LrpD. v. 
ANDREWS (J. E. H.) & Co., Ltp. (1900), 18 R. P. C. 
85, H. L. 

2351. ——-.|—WARDROPER v. GIBBS (GEORGE), 
Lrp. (1903), 20 R. P. C. 355, C. A. 


2352. -|—The grantee of a patent for 
“improvements in electrical meters ’’ sued defts. 
for infringement. Defts. denied infringement, & 
alleged that the patent was invalid :—Held: on 
the true construction of the specification, defts. 
had not infringed.—Dr FERRANTI v. BRITISH 
ita sta Geena Co., Lirp. (1908), 20 R. P. C. 

0, OU. A. 


_ 23538. .|—The owners of a patent for an 
improvement in galvanic batteries having com- 
menced an action for infringement, defts. denied 
infringement & alleged that the patent was invalid 
by reason of being anticipated, of want of subject- 
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matter, & of inutility. The specification, after 
stating that the invention related to galvanic 
batteries constructed & arranged as was therein- 
after described, described a particular battery 
having two layers, the outer of which consisted 
preferably of sal-ammoniac, chloride of zinc, 
plaster of Paris, & flour. The specification con- 
tained the following passage: ‘‘ The materials 
mentioned as electrodes & as exciting & 
depolarising agents & their proportions may be 
varied, as the important feature of the invention 
is the inter-position between the positive & negative 
electrodes of two layers of exciting composition, 
in a semi-solid or plastic state, the one in contact 
with the negative electrode having intermixed 
with it depolarising agents & the one in contact 
with the positive electrode having no such 
depolarising agents in its composition’’; & the 
patentee claimed: ‘‘ A galvanic battery having 
the space between its positive & negative electrodes 
filled with a semi-solid or plastic exciting agent-in 
two layers, the one layer in contact with the 
negative electrode having depolarising agents 
intermixed therewith, & the other layer in contact 
with the positive electrode having no such 
depolarising agents, substantially as set forth.” 
Defts. substituted in the outer layer of their cell 
folds of blotting paper for the plaster of Paris & 
flour, & there were other differences as to propor- 
tions. The specification had been construed by 
the House of Lords in an action by same pltfs., 
in which it was held that there was novelty & 
subject-matter, & the meaning of the words 
‘* semi-solid or plastic ’’ in the specification were 
considered. Defts. in the present action again 
contested the validity of the patent, setting up 
further anticipations & adducing fresh evidence 
on the issue of novelty ; they also denied infringe- 
ment, alleging that the layers in their battery 
were not semi-solid or plastic within the meaning 
of the specification. It was held at the trial, 
which took place before the delivery of the 
judgments of the House of Lords, that the alleged 
invention had been anticipated; & that even if 
the patent were valid, defts. had not infringed. 
The action was dismissed with costs. Pltfs. 
appealed, & on the hearing of the appeal defts. 
relied solely on non-infringement :—Held: the 
outer layer of defts.’ cell was not semi-solid or plastic 
within the meaning of the specification, & defts. 
had not infringed.—PaTENT EXPLOITATION, LTD. 
vy. AMERICAN ELectrica Novetty & MANU- 
FACTURING Co., Lrp. (1905), 22 R. P. C. 316, C. A. 
2354. ———.]—-Letters patent were granted 0 
1900 to B. & ©. for ‘ improvements in or relating 
to gas burners.’’ The first claim was for “. 
Bunsen burner for incandescent gas lighting, 10 
which the mantle is suspended head downwards, 
provided with an isolator, preferably made of bad 
heat conducting material, with a deflecting cone 
on said isolator, the latter terminating in a burner 
head provided, if required, with a sleeve wit 
perforated sides, projecting into the interior of the 
incandescent mantle for the purpose of obtaining 
a downwardly directed flame, approximately © 
the shape of the mantle, & without the necessity 
of employing special mechanical means for pro- 


ducing a high gas pressure, substantially 45 
described.” In 1903 letters patent were grante 
to F. for ‘‘improvements in incandescent gas 


burners,’” the first claim being for ‘‘ improvements 
in downwardly burning incandescent gas burners 


having bond fide employed 4& different 
system are not guilty, of infringing: 

OSIERS, LTD. v. NMANB, 
£1925] Exch. C. Rn. 93.—CAN. 
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comprising a device for keeping cool the burner 
tubes thereof, said device consisting of a protecting 
tube, insulated from the burner tube, by a layer 
of air, substantially as described.’’ The owners 
of these patents brought an action for infringe- 
ment, complaining of two burners; one of these 
had a jacketing tube, but not closed at the upper 
end, as F..’s specification described. This burner 
was alleged to infringe both patents. It had not 
an inverted conical deflector, but an inverted cup. 
The other burner had no jacket, but had, at the 
upper end of the tube, an inverted cone, similar 
in form but not in position, to that described in 
the specification of the first patent. Both the 
burners had ordinary brass tubes. Defts., besides 
denying infringement, alleged that both patents 
were invalid :—Held: without deciding the issues 
of validity, neither of the alleged infringements 
infringed; in neither of them was there an 
isolator, nor a deflector in the sense of the specifica- 
tion of the first patent; & the jacket of the first 
mentioned alleged infringement had no cooling 
effect, but rather the reverse.—NEW INVERTED 
INCANDESCENT GAS LAMP Co., LTD. v. CoPpE & 
TimMINs, Lp. (1906), 23 R. P. C. 103. 

2355. .|—Letters patent were granted to 
B. & C. for ‘‘ improvements in or relating to gas 
burners.” The first claim was for ‘‘a Bunsen 
burner for incandescent gas lighting in which the 
mantle is st Shea head downwards provided 
with an isolator preferably made of bad heat- 
conducting material, with a deflecting cone on 
said isolator, the latter terminating in a burner 
head provided, if required, with a sleeve with 
perforated sides, projecting into the interior of the 
incandescent mantle for the purpose of obtaining 
a downwardly directed flame, approximately of 
the shape of the mantle, & without the necessity 
of employing special mechanical means for 
producing a high gas pressure, substantially as 
described,”’ In an action for infringement of 
the patent, defts. relied ultimately on infringe- 
ment only, admitting validity, but contending 
that the claim ought to be construed as being for 
the particular combination. The burner com- 
plained of had a tube of thin metal which pltfs. 
alleged to act by reason of its length & thinness as 
an isolator, & an umbrella-shaped plate round the 
tube with the apex upwards, which pltfs. alleged 
to act as a deflector, & they contended that the 
defts. had taken the two essential features of the 
Invention. Defts. on the other hand contended 
that the plate acted as a concentrator & that they 
had neither of the two features. It was held at 
the trial, that defts. had taken neither the isolator 
nor, though this was more doubtful, the deflector, 
& had not infringed the combination. The actior 
was dismissed with costs, & a certificate as to 
certain of the particulars of objections was given, 
although defts. had. at a late stage in the case, 
ceased to contend that the patent was invalid. 
Pltfs. appealed :—Held: defts. had not infringed, 
there being no deflector within the meaning of the 
Specification on defts.’ burner.—NEW INVERTED 
INCANDESCENT Gas LAMP Co., LTD. v. GLOBE 
Lieut, Lrp. (1906), 23 R. P. C. 157, C. A. 

2356. -——.]—In 1898 a patent was granted to 
M. for an ‘improvement in the manufacture of 
colouring matter.”” In a deed of dissolution of 
partnership between pltfs. & deft:, the latter 
covenanted that he would not at any time, either 

ectly or indirectly, exercise, carry on or be 
Concerned in, the trade or business of a manu- 
facturer of caramel, manufactured under or by 
virtue of the process protected by the atent, 
during the term of the grant or any extension 
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thereof. Pltfs., as exclusive licencees of the 
peal brought an action to restrain an alleged 

reach of the covenant. The patent was for a 
process whereby the absorption or incorporation 
of ammonia with a carbohydrate, & in particular 
with glucose, was efiected under pressure. Deft. 
dispensed with pressure, & contended that 
consequently he did not infringe. Pitfs. contended 
that the process protected by the patent was for 
the production of a colouring matter, of the class 
included in the terms caramel, or caramel 
substitute, by means of the action of ammonia 
on carbohydrates, such as glucose, substantially 
as described in the specification, & that it was not 
essential that the process should be conducted 
under pressure :—Held: on the true construction 
of the specification, deft. would be concerned in 
the manufacture of caramel under or by virtue 
of the patented process although he avoided 
pressure, & he had committed a breach of the 
A a v. GONVILLE (1907), 25 R. P. C. 

2357. .|-—The owners of a _ patent for 
‘‘improvements in sound magnifying horns for 
phonographs & the like’’ brought an action for 
infringement of the same. A previous action had 
been brought against another deft. in which the 
patent had been held by the Ct. of Appeal not to 
have been anticipated, to have subject-matter, 
& to be valid, & to have been infringed, & in that 
action the specification had been construed. In 
the second action deft. denied infringement, & 
he also alleged that the patent was invalid on the 
ground of anticipation, two prior publications 
being in particular relied on which had not been 
before the Ct. of Appeal in the previous case, & 
on the ground of want of subject-matter. The 
specification stated that, broadly, the invention 
consisted in constructing a curved tempered 
amplifying horn with joints such that the larger 
portion thereof might be adjustable on a fixed 
support, while the small end thereof, or that upon 
which the sound box was mounted, was pivoted 
to swing horizontally, & also had a secondary 
joint, which allowed the sound box to move 
vertically, to follow the irregularities of the 
record, & also to allow of the needles being inserted 
& removed. Defts.’ tone arm was pivoted so that 
it swing horizontally, & it had a joint which 
allowed it to move vertically, but it was not 
tempered in all portions of the horn; it was 
smaller in area where it joined the sound box 
than it was where it joined the upper part of the 
trumpet, but this difference was attained by a 
sudden enlargement. It was held that the 
patented invention was limited to an amplifying 
horn with a lower portion, having all its portions 
so tempered as to allow what the patentee called 
the natural advance of the sound waves; that 
on this construction there was no infringement ; 
& further, that one of the alleged prior publications 
had been established: & that the patent was 
invalid on that ground, as well as on the ground 
that the invention was not a substantial advance 
on what had been done before.—GRAMOPHONE Co., 
Lrp. v. Runt (1910), 28 R. P. C. 20, C. A. 

2358. |—A patent was granted for 
‘‘improvement in or relating to apparatus for 
withdrawing condensed steam water, air & vapour 
from steam condensers.’’ .One of the claims was 
as follows :—‘‘In steam condensing plant, the 
combination with a condenser of a receiver wherein 
a pressure in excess of that in the condenser from 
which the water is withdrawn is maintained, a 
head pump, i.e. a water lifting head producing 
device, adapted to withdraw water of condensation, 
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with or without condensing water, from the con- 
denser & discharge the same into the receiver, & 
means for withdrawing water without air & vapour 
from the receiver, the desired pressure being 
maintained in the receiver by placing the latter in 
direct communication with exhausting apparatus 
connected to an outlet therefrom, & the air & 
vapour being withdrawn from the condenser & 
discharged by a steam jet or jets into the recciver 
into which the water of condensation is being 
simultaneously discharged substantially as des- 
cribed.”?’ In an action for infringement of the 
patent, the pltfs. contended that an essential 
purpore of their combination was to avoid the 
waste of heat in the condensation of the steam by 
means of cold water circulating in an auxiliary 
surface condenser. The defts. contended that the 
specification did not disclose that purpose, or that, 
if it did, there was no subject-matter, in view of a 
prior specification that was alleged to be an antici- 
pation :—Held: that, upon the true construction 
of the specification, the conservation of heat was 
not part of the alleged invention, & that, as it 
was admitted that on that construction there had 
not been any infringement, the action failed ; but 
that, even if the construction contended for by 
the pltfs. was correct, it would be difficult to find 
any substantial feature in the alleged invention 
not included in the prior specification alleged as 
an anticipation, except, perhaps, the substitution 
of a lifting pump for a water seal, & that, even if 
that factor were sufficient to support the patent, 
it was not reproduced in the alleged infringement. 
The action was dismissed with costs.—CONTRAFLO 
CONDENSER & KINETIC AIR Pump Co., Lip. v. 
i HARGREAVES & Co., Lip. (1920), 37 R. P. ©. 


2359. Specification of process—Alleged in- 
fringement of article.]—Pltf. took out a patent for 
‘‘ improvements in the manufacture of candles, & 
in apparatus for applying light.’’ In his specifica- 
tion he claimed (a) the mode of manufacturing 
candles by the application of peculiarly formed 
plaited wicks; (6) the mode of manufacturing 
candles by the application of two or more plaited 
wicks, so disposed that the ends always turned 
outwards; (c) themodeof applying lenses to lamps 
in order to concentrate & conduct a portion or 
portions of the rays of light to a distance. Pitf. 
afterwards entered a disclaimer as to (a) & (c), 
& he sued deft. for an infringement of (b). At the 
trial, pltf. produced a candle purchased of deft., 
the wicks of which were so plaited that the ends 
always turned outwards :—Held: the patent was 
not for the candle itself, but for the mode of manu- 
facturing it; & the mere production of a candle 
made by deft., in which the wicks were so plaited 
that the ends always turned outwards, was no 
evidence of an infringement of pltf.’s patent.— 
PALMER v. WAGSTAFF (1854), 9 Exch. 494; 2 
C.L. R. 1052; 23 L. J. Ex. 217; 156 EB. R. 211. 

2860. ——— Alleged specification of process— 
Specification construed as for particular article.]— 
In 1891, a patent was granted to I. for ‘‘ improved 
apparatus employed in the manufacture of arti- 
ficial sandstone,’’ & in 1893 a patent was granted 
to A. for a similar object. An action was brought 
for infringement of these two patents, but the first 
only was relied upon at the trial. Deft. denied 
infringement & denied the validity of the patents, 
& delivered particulars of objections. It was 


PART XIV. sas a) SUB-SECT. 7.— | tion — Speci 
&). 





m. Patent requiring strict construc- 


fic element omitted from 
alleged infringement. }—MOODIE v. CANA- 
DIAN WESTINGHOUSE Co., LTD. (Ont.) 


PATENTS AND INVENTIONS. 


contended for pltf. that on the true construction 
of the specification the claim was not for a special 
form of apparatus but for a process, & that deft. 
was employing this process :—Held: pltf.’s claim 
was not for a process but for an improved 
apparatus, & the whole object was to secure the 
rigidity of the moulds used by means of rings, 
bolts, & stays, & in deft.’s apparatus there were 
not rings, bolts, or stays used. Therefore deft. 
had not infringed.—PrrTers v. OWEN (1899), 16 
R. P. C. 83, C. A. 

2361. ——- To actual claim—Not what might 
have been claimed.]|—-NoBEL’s EXPLOSIVES Co., Ltn. 
v. ANDERSON, ‘‘ CORDITE ’’ CASE, No. 2441, post. 

2362. .|—MARCONI’S WIRELESS 
TELEGRAPH Co., Lrp. v. MULLARD RADIO VALVE 
Co., Lrp., No. 3107, post. 

2363. ——.j— PALMER TYRE, LTD. v. 
PNEUMATIC TYRE Co., Lrp., No. 2433, post. 

2364. -|—MARTIN & JAMES v. CONSETT 
Iron Co. Lrv., No. 2473, post. 

2365. —— -}-— Marconrt & MARCONI’s 
WIRELESS TELEGRAPH Co., Lrp. v. BRITISH RaDIo- 
TELEGRAPH & TELEPHONE Co., Lrp., No. 2474, post. 

2366. ——— Matters beyond specification cannot 
infringe.|—(1) The patentee is bound to act towards 
the public uberrind fide, & to tell them all that he 
knows which is requisite to enable them to carry 
out the invention to the best effect. Now in this 
case the patentee had either made the dyes with 
the naphthols or he had not. If he had, he must 
have known that the temperatures necessary to 
success were vastly higher than those he had given 
in the case of the phenols, & the fact that he has 
not given that knowledge to the public must 
invalidate his patent. If, on the other hand, he 
had never made the dyes from the naphthols, he 
could not, in the then state of knowledge, know 
that they could be so produced. He had, in fact, 
not made an important part of the invention which 
he claimed. He did not & could not “‘ describe & 
ascertain’’ in his specification the manner in 
which his invention, so far as relates to these 
bodies, was to be performed, for he did not know 
it himself. They were inserted on speculation 
only, in the hope that somebody by experiment 
& research would find out that these bodies could 
be used, in which case he would claim the benefit 
of that which, of right, would belong to another 
(FLETCHER MOULTON, L.J.). 

(2) It is settled law that alike as regard 
validity & infringement, the rights of a patentee 
must be judged as they would have been judged 
at the date when the patent was granted. On the 
one hand, no subsequent discovery can invalidate 
the patent if it was novel at that date. On the 
other hand, nothing is an infringement of that 
patent which the knowledge of the world on the 
publication of the specification would not have 
recognised as being an equivalent of the patented 
process (FLETCHER MOULTON, L.J.).— VIDAL DYES 
SYNDICATE, Lp. v. LEVINSTEIN, Lrp., SAME ¥. 
Reap Hoiiipay & Sons (1912), 29 R. P. C. 245, 
C. A. 
yi ee :-—As to (2) Refd. Act. fir Anilin Fabrikation in 

Berlin v. Levinstein (1921), 38 R. P. C. 277. 

Construction of specification.|—See Part VI. 


Sect. 6, ante. 
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B. Patents of Narrow Scope. 
(a) In General. 


2367. Patentees confined within narrow limits— 
Little novelty in invention.|—WaLkerR & Oo. ¥: 


(1916), 16 Exch. C. R. Near ak 
n. —— Subsequent 0. : 
row limtis.}—The question of infringe- 


Part XIV.—INFRINGEMENT. 


Scott (A. G.) & Co., Lrp. (1892), 9 R. P. C. 
eens :~—Refd. Re Clarke’s Design, [1896] 2 Ch. 38. 

2368. -]—The owner of a patent for 
improvements in the manufacture of metallic 
boxes brought an action for infringement asking 
for the usual relief. Defts. denied infringement & 
put in issue the validity of the patent. Pltf.’s 

rocess was to take a blank cut to proper size & 
shape, the sides or flaps being so shaped that when 
dished & turned up to form the box the corners 
were rounded ; having got that blank, pltf. dished 
the sides, then turned them up & formed the box. 
At the date of the patent metal boxes with round 
corners were known. Boxes cut out of flat pieces 
of metal into proper shape with curves for the 
corners were known; the process of dishing was 
known & had been applied to metallic boxes. 
At the bar it was practically admitted that pltf.’s 
invention was good subject-matter, & was novel, 
if he was confined precisely to his process. Defts. 
stamped all four flaps forming the sides & ends of 
the body of the box so as to curve the four lower 
corners & turn up slightly the ends which were to 
meet, but the remaining end was not turned up. 
Then the second part of defts.’ process was to form 
by a presser on the upper edge of the ends & one 
side of the body of the box an L-shaped ridge so 
that the lid might shut down without projecting. 
This ridge raised the edge of the end which in the 
first process was left flat, & in one sense might be 
said to make the end dished, but it was not dished 
for the purpose of rounding the corners :—Held : 
the amount of invention in pltf.’s process was 
small, & his patent must be confined within narrow 
limits, namely, to the dishing of the flaps before 
they were folded up, so that when folded up they 
formed curved sides & corners, & defts.’ process 
was essentially different becausc they did not round 
the corners by dishing.—JAHNCKE v. BELL (R.) 
& Co. (1892), 9 R. P. C. 94, C. A. 

2369. .|—The owners of letters patent 
for “improvements in the construction of auto- 
motor waggons & similar road vehicles” brought 
an action for the infringement of the same, 1n 
which defts. denied infringement & alleged the 
invalidity of the patent on the ground (inter ala) 
anticipation. The claim was for a steam waggon 
(automotor) or similar steam driven road vehicle 
the main frame of which is formed of two side 
girders bracketed or connected to the boiler at the 
smoke-box, & at the fire-box end & carries the 
steam engine, mounted upon the boiler, as well 
as the waggon body, substantially as herein 
described & illustrated. The merit of the inven- 
tion was that it allowed for the expansion & con- 
traction of the boiler, & prevented it from being 
subjected to undue strains. It was held at the 
trial that the invention was a narrow one, & that 
the particular place & method of attaching the 
boiler to the side girders, having the rigid con- 
nection at the front end of the boiler, & the con- 
nection allowing of expansion & contraction at 
the rear end of the boiler, were of the essence of 
the invention, & that, on this construction of the 
Specification the patent was valid, but had not 
been infringed by defts.’ vehicle which differed 
among other respects in having an attachment of 
the boiler at the fire-box end giving horizontal 
rigidity, & having a special method of providing 
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for expansion & contraction at the smoke-box 
end of the boiler :—Held: defts. had not infringed, 
their machine not being substantially identical 
in construction with the patented machine.— 
FODEN v. WALLIS & STEVENS, LTD. (1908), 25 
R. P. C. 788, C. A. 

2370. ——— Two forms of apparatus known at 
date of patent.]—C., in 1893, obtained a patent for 
an apparatus for spraying paint. Spraying 
apparatus for ink, scent, whitewash, & other 
fluids had previously been known. ‘These 
consisted of two classes: one in which the air & 
fluid nozzles were separate, & the fluid was raised 
by inductive action ; the other in which one nozzle 
was inside the other, & the fluid was made to 
rise by pressure. The apparatus described in C.’s 
patent was of the first class, except that he used 
pressure to force the paint up, this being necessary 
on account of its weight. W. claimed the right 
to use an apparatus for paint of the second class, 
with either the air or paint in the inner tube. C. 
brought an action against W. for infringement :— 
Held: W.’s apparatus did not infringe C.’s patent. 
—-CLEAVER v. WALLWORK & WELLS (1896), 13 
R. P. C. 277. 

2371. .]|—This was an action by a patentee 
for infringement of letters patent relating to 
‘‘ Improvements in or relating to rim brakes for 
velocipedes & the like.’”’ Pltf. contended that he 
was the first to invent rim brakes having brake 
blocks readily detachable without the use of tools 
or screws, & that the claims in his specification, 
in which were described means of applying this 
feature of detachability by the use of a spring arch, 
were wide enough to cover defts.’ device in which 
a spring arch was differently applied for the same 
purpose :—Held: the claims relied upon were 
narrow ; if the claims were given a broad construc- 
tion the patent would be invalid; & defts. had 
not infringed.—BosworTi v. COMPONENTS, LTD. 
(1907), 24 R. P. C. 765. 





(b) Patents of Apparatus or Machinery. 


2372. Patentees confined to particular apparatus 
in specification.]—(1) A disclaimer, which disclaims 
all applications of the principle, except by the 
particular means described in the specification, 
does not therefore disclaim the whole of the inven- 
tion comprised in the patent, & does not claim 
anything not originally claimed by the specifica- 
tion. 

(2) Where the question of novelty or infringe- 
ment depends merely on the construction of the 
specification, it 1s one entirely for the judge, but 
where it also depends on other circumstances such 
as the degree of difference, or of similitude between 
two machines, it is a mixed question of law & fact ; 
what the jurymen find to have been done is the 
matter of fact; but the judge must apply that 
fact accordingly to the rules of law, & is entitled 
& bound to say whether what has been done 
amounts to an infringement.—SEED v. HIGGINS 
(1860), 8 H. L. Cas. 550; 30L. J. Q. B. 314; 11 
E. R. 5443; sub nom. SEED v. HIGGINS, HIGGINS v. 
SEED, Macr. 351; 3 L. T. 101; 6 Jur. N.S. 1264, 
H. L 


e bd Ons :—AS8 to (1) Refd. Daw v. Eley (1865), L. R. 3 
aa at n.; Ralston v. Smith (1865), 11 H. L. Cas. 223; 
Daw v. Eley (1867), L. R. 3 Eq. 496; Plimpton v. Spiller 
(1877), 47 L. J. Ch. 211; Maxim-Nordenfelt Guns & 


PART XIV. SECT. 1, SUB-SECT. 7.— 
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BEDSTEAD 2a apparatus in specification. |= W AtaAGe 
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Sect. 1.—What constitutes infringement: Sub-sect. 
1, Be (ob): i 

Ammunition Co. & Maxim v. Anderson Lilt 13 T.L. R. 

262. Ae to (2) Refd. Pirrie v. York Street Flax Spinning 

Cle Gon (i850). Macr, “Str; Bottor ». Darr (1860), 2 

B. & &. 216, n.; Curtis v. Platt (1863), 3 Ch. D. 185, n. ; 

Clark v. Adio (1877), 2 App. Cas. 315. 

2373. .| EASTERBROOK v. GREAT WESTERN 
Ry. Co., No. 2444, post. 

2374. .|—In 1884 letters patent were 
granted, on a communication from abroad by D., 
for ‘‘ Improvements in gas or oil motors.”” The 
invention related to the class of engines in which 
an explosion takes place on every alternate stroke. 
The specification, after describing how, in working, 
the heat of the sides of the combustion chamber, 
combined with the compression of the combustible 
mixtures, would of themselves bring about ignition 
at the right moment, contained the following 
passage: ‘‘ That the mixture may also explode at 
the beginning of the working when the sides of the 
space was quite cold, a metallic priming cap f, 
the interior of which is in continuous open com- 
munication with the space of combustion, is by 
means of a flame from without so heated that 
ignition takes place from the heated sides of the 
priming cap.’’ . The patentee claimed, (a) In gas 
motors in which only one impulse is given for each 
two strokes of the working piston, the effecting of 
the automatic ignition of the combustible mixture 
at each second stroke by the compression against 
the hot sides of the combustion chamber by means 
of the movement of the crank of the working 
piston, & the regulation of the ignition at the 
exact moment in relation to the dead point by the 
cock s which admits more or less combustible 
mixture for the explosion charge, or by the cock ¢ 
which regulates the heat of the igniting cap f, 
substantially as herein before described & illus- 
trated in the drawings; (6) the use of the priming 
cap f for effecting the ignition when the sides of 
the chamber are quite cold, substantially as 
hereinbefore described & illustrated in the 
drawings.”’ In 1885 letters patent were granted 
to D. for ‘‘ Improvements in motor engines worked 
by combustible gases or petroleum vapour or 
spray.’ This patent related to the same type of 
engines. Claim 9 was as follows :—‘’ The method 
of regulating the speed of a gas or petroleum motor 
engine by causing the discharge valves for the 
products of combustion to remain closed when the 
normal speed is exceeded, so that the products of 
combustion are retained under pressure in the 
cylinder, whereby the admission valves b & c for 
combustible mixture are also kept closed & no 
fresh charge is consequently admitted, either above 
the piston or from the pump below, until the speed 
is again reduced & the discharge valve opened 
substantially as herein described.’’ In 1885 
another patent was granted to D. for an ‘ improved 
vehicle propelled by a gas or petroleum motor 
engine.”’ The first claim was for ‘‘ The combina- 
tion of a vehicle having a driving & a steering 
wheel running on one & the same track, with a 
centrally arranged gas or petroleum motor engine 
& its reservoir, the centre of gravity of which 
lies in the vertical plane of the wheel-track, 
substantially as herein described.’’ In 1896 the 
registered owners of the three patents brought an 
action against a co. for infringement of the same, 
as well as of a fourth patent, as to which the claim 
for infringement was uropped at the trial. The 
main points on which defts. relied at the trial 
were, as to the first patent, that there was in- 
sufficiency of description, inasmuch as an engine 








Generally, Refd. Nalder vw. 
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constructed according to the description would not 
work, that the inventor contemplated, for starting 
the engine, the use of a heated surface, the shape 
being immaterial, in continuous communication 
with the cylinder, whereas the ignition tubes used 
by them, which were much longer in proportion 
to their diameter than f, operated by the spent 
gas in the tube being compressed & so unmasking 
the heated portion of the tube at the right moment, 
that the patent was anticipated, & that the patentee 
contemplated the use of f only for starting the 
machine. As to the second patent, that the 
patentee was not the first to affect the inlet valve 
through the action of the exhaust valve, & that 
they did not infringe, they operating by locking 
the exhaust valve open. As to the third patent, 
that, if construed broadly, there was no subject- 
matter, &, if otherwise construed, no infringe- 
ment :—Held: the first patent was valid, & 
defts. had infringed it, but defts. had not infringed 
either the second or third patents, the claim of the 
second patent only claiming the particular device, 
&, unless the first claim of the third patent was 
limited to the combination substantially as 
described, there would not be subject-matter for 
a patent.—BRITISH MOTOR SYNDICATE, LTp. »v. 
UNIVERSAL MOTOR CARRIAGE & CYCLE Co., Lp. 
(1899), 16 R. P. C. 118. 

2375. -|—D. obtained letters patent for 
‘‘ Improvements in nursery chairs.’’ The essence 
of his invention was to convert the chair from a 
high chair to a low chair by so revolving the seat 
& back as to make the seat of the high chair become 
the back of the low chair & vice versd. In his chair 
as manufactured he introduced a hinged frame 
to support the seat, but he made no claim for this 
in his specification. 

T. also obtained a patent for ‘‘ Improvements 
in nursery chairs,’’ & shortly afterwards assigned 
his patent & business to T. & Co., Ltd. In the 
manufacture of their chairs under this patent the 
co. used a hinged frame similar to that used by 
D., & a subsidiary spring which was also introduced 
by D. In 1899 D. brought an action for infringe- 
ment against the co. The validity of D.’s patent 
was not disputed, & had been upheld in a previous 
action :—Held: there was no infringement, as 
pltf. made no claim in his specification for the 
portions of his chair which defts. introduced into 
theirs.—DAVIES v. TOWNSEND & Co., LTD. (1899), 
16 R. P. C. 497. 

2376. .|—A patent was granted to pltfs. in 
1898 for (inter alia) ‘‘ Improvements in shuttle- 
box mechanism for looms for weaving.’’ The 
improvement consisted in effecting a change from 
one cylinder, which controlled the weaving of the 
body of a handkerchief, to another cylinder which 
controlled the weaving of the border, & vice versd 
by direct action from each cylinder to the other, 
thus dispensing with all intermediate mechanism 
which had formerly been employed to effect this 
change. The invention also enabled plain cards 
to be employed instead of a more expensive kind 
of cards which had formerly been necessary, & it 
also had other advantages. Pltfs. had in practice 
departed in one respect from the method of working 
described in their specification, but claimed that 
such departure was a matter of detail & did not 
affect the principle of the invention. Defts. had 
made or used a machine following the lines’ of 
pltfs.’ machine as changed & made in practice, 
& denied that it was covered by the invention. 
They also alleged invalidity on the grounds of want 
of subject-matter & of anticipation :—Held: the 
patent was valid & had not been anticipated, but 
defts. had not infringed. 








Part XIV.—INFRINGEMENT. 


The fair construction of pltf.’s specification is 
that they have described a process & a particular 
way by which they propose to effect these opera- 
tions. .. . Have defts. infringed that particular 
process ? (Haut, V.-C.).—-WHITE v. HARTLEY 
(1903), 20 R. P. C. 265. 

2377. -|—The owner of a patent for ‘‘ Im- 
provements in seltzogenes & like apparatus ”’ 
having brought an action for infringement, defts. 
denied infringement, & contended that, if the 
claim covered what they did, the patent was 
invalid. The claim was for ‘‘ An apparatus for 
the direct saturation of gaseous liquids consisting 
substantially of a syphon head fixed permanently 
on the bottle & closed at its upper part by a screw 
cap or stopper carrying a tube into which is 
introduced a removable and readily replaceable 
receptacle or cartridge containing compressed or 
liquified gas which is to be gradually emitted 
through an indicator dip tube by means of a 
screw threaded rod fixed in the cap or stopper 
above the opening of the receptacle or gas cart- 
ridge.” 

Defts. contended that the claim only covered 
the details of the particular apparatus; whilst 
pltf. contended that the claim covered apparatus 
for holding a removable cartridge for aerating 
the liquid, which cartridge did not itself form any 
part of the machine. Defts.’ apparatus had not 
the particular parts described in the claim, but 
pltf. alleged they took them substantially :— 
Held: the patent was forthe particular apparatus, 
& defts. had not infringed.—CROCKER v. AERATORS, 
Lrp. (1903), 20 R. P. C. 621. 

2378. ———.]—The specification of letters patent 
claimed ‘‘a clinical thermometer having two or 
more chambers formed within the bore of the 
tube & a comparatively open contraction within 
each chamber substantially as herein shown & 
described, & for the purpose stated.’’ The owner 
of the patent brought an action for infringement 
of the same, in which deft. relied on non-infringe- 
ment. In deft.’s thermometer there were two 
contractions, but, at all events in its final state, 
only one chamber. The object of the two con- 
tractions was to overcome the difficulty which 
existed with one contraction only, in obtaining 
the return of the mercury after the temperature 
has been read; the chambers were necessary in 
manufacture for the purpose of obtaining the 
contractions. Each of pltf.’s chambers was 
formed in a manner previously well-known, but 
deft.’s chamber & contractions were made in a 
new way by one operation. It was held at the 
trial that the two contractions formed the pith & 
Marrow of the invention; that, notwithstanding 
the reference in the claim to two chambers, deft. 
had infringed :—Held: the claim was limited to a 
thermometer having two or more chambers, with 
& comparatively open contraction within each 
chamber, & deft. employed a new method & had 
hot infringed.—Hicks v. Simmons (1904), 21 
R. P. C. 632, C. A. 

2379. - -|—A patent was granted to pitfs. & 
another in 1897 for ‘‘ Improved apparatus for use 
in the production of acetylene.’’ The apparatus 
Was so constructed as to cause the acetylene, in 
its passage from the generator to the gas-holder, 
to be washed by passing through water in a 
vessel arranged on the outside of the gas-holder 
ie Supplied with water from a second vessel at a 
uigher level. By means of valves controlled by 
he motion of the gas-holder the vessels & generator 
could be put in communication so that the washing 
water could be caused to pass gradually into the 
8enerator & be used for the hydration of calcium 
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carbide, a saving of the acetylene dissolved in the 
water being alleged to be thereby effected. In 
defts.’ apparatus, when fresh water was poured 
into the washing vessel, the water that had been 
used for washing the acetylene passed from the 
part in which the washing took place & over 
partitions to another part of the vessel & thence 
to a lower vessel & into the generator, its passage 
being controllable by the motion of the gas- 
holder :—Held: the patentees had claimed the 
special arrangement set forth in their specifica- 
tion, defts.’ machine was not an infringement.— 
BAILEY v. AIREY & Co. (1906), 23 R. P. 0.277, C. A. 

2380. .I—Pltfs. were the owners of a patent 
granted in 1898 for ‘‘ Improved treatment of glass 
for coating purposes as a backing for slabs, tiles, 
facing plates & the like,’ which consisted in 
painting on to the back of the glass tiles a hot 
mixture of British pitch & gas tar, & sprinkling 
thereon coarse granulated clinker or coarse coke 
breeze having absorbent qualitics. Defts. were 
alleged to have infringed this patent by backing 
glass tiles with a mixture of pitch, ‘‘ marine 
glue,”’ a kind of pitch, & shellac, sprinkled with 
broken pottery which was of a non-absorbent 
character as regards pitch. Defts. alleged antici- 
pation by certain other specifications as part of 
their defence :—Held: pltfs.’ claims only covered 
the use of material with absorbent properties of 
the type of those possessed by breeze or granulated 
clinker, & pltfs. had not proved that the broken 
pottery of defts. was within the fair meaning of 
these claims.—-NEWELLITE GLass TILE Co., LTD. 
v. LAWSON’S Non-CONDUCTING COMPOSITION, LTD. 
(1907), 24 R. P. C. 305, C. A. 

2381. -]—The owners of a patent for ‘‘ Im- 
provements in & relating to one-way clutches for 
velocipedes & other machinery ’”’ brought an action 
for infringement. The claim relied on was for a 
one-way clutch ‘‘in which the pawls are carried 
in recesses in the circumference of the inner part 
& adapted to engage with ratchet teeth in the 
inner circumference of the outer part & in which 
the said pawls have their inner ends rounded to 
engage in rounded seatings ’’—all this was com- 
mon—‘ & their outer ends acted upon by spiral 
springs inserted in tangential holes in such a way 
that the said springs tend both to force the 
engaging ends of the panels outwards into engage- 
ment with the ratchet & to force cach pawl as a 
whole back against its setting, substantially as 
set forth.’ Deft. relied at the trial on non- 
infringement :—Held: the claim was a very 
limited one & deft. had not taken the special 
features of the invention, & had not infringed the 
patent.—RiLEy v. TAYLOR (1910), 27 Rh. P. C. 
747, C. A. 

2382. .|—Letters patent were granted to 

Itf. for an invention relating to ‘‘ Improvements 
in photographic cameras.” There had _ been 
several prior attempts to obtain the object pltf. 
had in view, which was, in a reflecting camera, to 
enable the plate carrier to be brought nearer to 
the lens than was usual in that type of camera, & 
yet to enable the whole of the picture to be seen 
on the focussing screen whether a short or long 
focus lens was used. Deft. endeavoured to 
obtain the same result about the same time as 
pltf., & also obtained a patent, but of later date 
than pltf.’s patent. Pltf. sued deft. for infringe- 
ment of his patent :—Held: pltf.’s claims were 
each of them confined to a particular movement, 
& the movement which deft. used was essentially 
different from pltf.’s, & deft. had not infringed 
pitf.’s patent.— NICHOLLS v. KERSHAW (1910), 
27 R. P. C. 237. : 

cco 
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Sect. 1.—What constitutes infringement: Sub-sect. 
7, B. (b); sub-sect. 8.] 

2383. .|—The owners of letters patent for 
‘‘TImprovements in apparatus for automatically 
lighting & extinguishing lamps at predetermined 
times ’’ brought an action for infringement of the 
patent, in which defts. denied infringement, & 
alleged that the patent was invalid on the grounds 
of want of novelty & want of subject-matter oa 
Held: the claims of the specification of pltis. 
patent must be construed as claims for the specific 
mechanism described ; the mechanism of defts. 
apparatus differed in two material respects from 
that described in the specification; & defts. had 
not infringed.—Bririsi Forrian, & COLONIAL 
AvuTomMaTic LIGHT CONTROLLING Co., LTD. . 
METROPOLITAN Gas Merers, Lrp. (1911), 29 
R. P. C. 209; affd. (1912), 29 R. P. C. 571, C. A. 

2384. ——.]—Prior to the date of pltfs.’ patent 
the old & well-known machine for grinding stecl 
balls for bicycle wheels consisted of two discs with 
concentric grooves which could be revolved in 
close proximity to one another. In order to 
ensure uniformity it was necessary for a workman 
to shuffle the balls every now & then so as to 
prevent any particular ball from revolving con- 
tinually in the same groove. The patentce’s 
invention consisted of a disc machine for grinding 
balls in which one of the discs had a segmental 
pocket or open space to permit the balls to change 
from one groove to another as they were carried 
round. He trusted to the law of averages to 
insure that the same ball would not always run 
in the same groove. ‘The owners of the patent 
brought an action for infringement. In defts.’ 
machine there was no segmental pocket, but they 
had a device whereby all the balls were caused to 
follow each other practically in Indian file in all 
the grooves from the centre to the periphery of 
the discs. Owing, however, to the depth of the 
groove in defts.’ machine, the balls would occa- 
sionally leap-frog over one another, & so have 
their sequence changed :—Held: pltfs.’ invention 
consisted of a particular device described in the 
specification ; defts.’ device was also substan- 
tially different from pltfs., it could not. be said to 
be an infringement; the fact that the balls in 
defts.’ machine sometimes altered their sequence 
was purely accidental & might be omitted alto- 
gether in determining whcther there was an 
infringement or not; & defts. were entitled to 
judgment.—IIOFFMAN MANUFACTURING Co., LTD. 
v. AUTO MACHINERY Co., Lrp. (1911), 28 R. P. C. 
141, C. A. 

2385. -|—In 1904 a patent was granted for 
‘‘Improvements in or relating to knitting 
machinery.’’ One of the claims was for ‘‘ A latch 
needle for knitting machines, provided with a loop 
expanding finger pivoted to the stem of the 
needle & movable on its pivot substantially as 
& for the purpose described.” In an action for 
infringement of the patent it was proved that 
deft.’s needle had a piece of metal projecting 
laterally from the stem so as to expand a loop 
passing over it, but deft. contended that his needle 
was adapted for use in a cone knitting machine, 
& could not be used in a cylinder knitting machine, 
& in that respect differed from pltf.’s needle, & 
was not an infringement :—Held: on the true 
construction of the specification, the claim was for 
a needle adapted for use only in a cylinder machine ; 
deft.’ needle was adapted for use in a cone 
machine; & there was no infringement.—GRIEVE 
v. SPIERS (1913), 30 R. P. C. 235. 


2386. ———.]---Pltfs. were the owners of a patent 
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anted for an invention of ‘ 

air curlers.”” Olaim 1 of the st cua 
follows :—‘' A hair curler comp & tube 
rod-like element with said tube & projecting 
somewhat from the open end of said tube. & © 
ratchet & detent connection between the tube 
& the rod-like element, whereby the latter elew ee 
may be rotated within the tube in one direction 
but not in the other.” ; 

The patented hair curler was intended for 
in connection with a process for what is knuwn 
as the permanent waving of ladies’ hair, practised 
by the patentee for some years prior to the date 
of the patent. In 1920 pltfs. commenced an 
action for infringement of the patent against 
defts., & on Feb. 11, 1921, judgment was given 
for pltfs., & defts. were restrained by perpetual 
injunction from infringing pltfs.’ patent. Subse- 
quently to the judgment, defts. commenced to 
use & offer for sale a hair curler which pltfs. 
alleged was an infringement of their patent. 
Plitfs. moved for leave to issue a writ of scquestra- 
tion & to commit the managing director of deft. 
co. for contempt of ct. Pltfs. contended that, 
although in defts.’ hair curler the rod-like element, 
could be rotated in either direction, it was an 
infringement of their patent, since Claim 1 of the 
specification should be construed to mean that 
the limitation of rotation to one direction was 
solely directed to the prevention of backlash, & 
that the true meaning of the words of the claim, 
when read in the light of the specification as a 
whole, was that the rod-like element could be 
rotated in one direction by the operator, but not 
in the other by the coiled tress of hair :—Held: 
the patented invention was limited to a device 
capable of rotation in one direction & not in the 
other direction.—NESTLE (C.) & Co., Lrp. v. 
EUGENE, Lp. (1922), 39 R. P. C. 38, C. A. 

2387. .|—A patent was granted for ‘ Im- 
provements in & relating to the manufacture of 
electrical resistances.’’ One of the claims was for 
‘“‘ A resistance for motor starters & the like con- 
sisting of a continuous series of grids bent upon 
themselves so as to form a compact rheostat 
with no intervening joints.”’ 

In an action for infringement, defts. alleged that 
the patent was invalid for want of novelty & of 
subject-matter, & that in the specification the 
words ‘“‘ with no intervening joints’’ were ain- 
biguous, & did not differentiate between a rheostat 
with a continuous & homogeneous strip, & one 
in which the material had been made continuous 
by welding or otherwise. Defts.’ rheostat con- 
sisted of a series of grids stamped separately & 
with a flap or fin for joining the grids to one 
another by welding. At the trial it was held, 
that defts.’ rheostat, with its numerous joints, 
was not an infringement of the patent, & that the 
patent was valid. Judgment was given for the 
defts. on the issue of infringement, & for pltis. 
on the issue of validity. 

Pitfs. & defts. appealed to the Ct. of Appeal 
as to infringement & validity, respectively. The 
appeal was argued as to infringement only, but 
defts. reserved to themselves the right to contest 
validity in the event of there being an appeal to 
the House of Lords :—Held: defts.’ rheostat was 
not an infringement of the patent.—HLECTRO- 
MECHANICAL BRAKE Co., LTD. v. RHEOSTATIC 
Co., Lrb. (1925), 42 R. P. C. 254, C. A. 

2388. .|—A patent was granted for “ Im- 
provements in or relating to hand levers for 
operating railway points.’? The first claim was 
as follows: ‘‘In a hand-operated self-reversiD& 
lever mechanism for railway points, the arrange 








Part XIV.—INFRINGEMENT. 


ment of mechanism which permite the operating 
hand lever only one direction of movetnent for 
the setting of the pointe in either of the two 
ways, comiprieng combination with a hand lever 
(2) a mechanical selector consisting of a sliding 
bolt engaging with the hand lever & a pivoted 
V-shaped block with lateral arms. (6) a toggle 
mechanism consisting of a pivotal lever con- 
nected with the V-shaped block & articulated to 
a known-spring-controlled ram-rod telescopically 
mounted in a fulcrum block, substantially as 
described.’’ In an action for infringement of the 
patent, as pltfs. were the assignees of the patent 
from deft., it was not open to deft. to attack its 
validity. The alleged infringement consisted of a 
hand-operated self-reversing still toggle mechanism 
lever. The toggle mechanism had pivoted on it 
a block with lateral arma, but without a V-shaped 
centre, the central part being sometimes slightly 
curved & sometimes flat, & there was a slight 
recess in the corner of each projecting arm :— 
Held: there was not in deft.’s mechanism a block 
having the shape or the function described in 
pltfs.’ specification, & deft. had not infringed 
claim (a), which was the only claim alleged to have 
been infringed.—WILLIAMS (HENRY), LTD. v. 
WILLIAMS (1925), 42 R. P. C. 493. 

2889. j|—Held: pltf.’s claims were narrow 
& the patent would be infringed only by the use 
of substantially the same apparatus; defts.’ 
apparatus differed in various essential respects 
... & contained at least one integer essential 
to its working of which no counterpart was to be 
found in the pltf.’s apparatus.—HIGGINSON & 
ARUNDEL v. PYMAN, SAME v. SAME (1926), 43 
R.P. C. 291, C. A. 





SUB-SECT. 8.—INVENTION TAKEN IN SUBSTANCE. 


_ 2380. Amounts to infringement.]—Where there 
is a grant of a new invention by patent, a small 
variation of the invention will not entitle another 
to break in upon the patent.—GiBss v. COLE 
(1734), 3 P. Wms. 255; 1 Dick. 64; 24 EB. R. 
1051, L. C. 

aun ———.J—Hint v. THompson, No. 2934, 
post. 


-|—WALTON v. PoTrER & HORSFALL, 








. 2954, post. 

2393. -]—Back v. RENNIE (1843), 1 L. T. 
0. S. 481. 

2394. -]—In an action for infringing a 


patent for paving ‘streets, etc., with ‘‘ sexagonal ”’ 
blocks of wood :—Held: paving with “ hexa- 
gonal”’ blocks was an infringement.—STEAD v. 
WILLIAMS (1843), 2 Web. Pat. Cas. 126; 2 L. T. 
O. 8. 34, 99; subsequent proceedings (1844), 7 
Man. & G. 818, 

Annotation :—Refd. Plimpton v. Spiller (1877), 6 Ch. D. 412. 


. 2395. -}—Plitf. was the patentee of an 
vention for the manufacture of sheathing for 
ships, composed of zinc & copper in certain pro- 
Portions, & of the qualities known respectively 
as’ ““heet selected copper,” & “ foreign zinc” ; 


PART XIVv. SECT. 1; SUB-SECT. 8. 





mechanical combination is notinfringed M A G Co. ‘ 
ainleas ithe combination is taken in es- [1926] Exch. C. R. 158.—CAN, 
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which qualities, being the purest, were essential 
to the success of the invention. Defts. manu- 
factured & sold sheathing, which by analysis was 
proved to be precisely similar to that made by 
pltf.; but they professed to work according to 
a patent for the manufacture of sheathing from 
zinc & copper, granted many years previously, 
which, up to that time, had not been worked, & 
of which pltf. was ignorant when he cbtained his 
own patent. It appearing by the evidence, that 
defts. must either have originally employed 
materials of the purest, & not the ordinary quality, 
or else that they had purified the latter during 
the process, by some method not described in the 
earlier patent :—Held: in the former case, there 
had been a direct, & in the latter, a colourable in- 
vasion of pltf.’s patent.—MunNTz v. FosTer (1843), 
2 Web. Pat. Cas. 93; 1 L. T. O. S. 454; 8 Jur. 
aota subsequent proceedings (1844), 6 Man. & G. 
Annotation :—Refd. Hills v. Evans (1862), 4 De G. F. & J. 


2396. ———.|—In an action for the infringement 
of a patent for the manufacture of sulphate of 
soda, it appeared that pltf.’s patent consisted 
of two retorts, connected by an inclined plane, & 
also connected with the rest of an extensive 
apparatus, consisting of receivers, etc. Pltf.’s 
claim, after describing by drawings the apparatus 
to be employed, proceeded—‘' I do not claim the 
exclusive use of iron retorts, but I do claim as 
my invention iron retorts worked in connection 
with each other, as above described.’’ The jury 
found ‘‘that the invention of two separate 
chambers & furnaces was not new, but that pltf.’s 
mode of connecting the same was new ”’ :—Held: 
(1) this amounted to a verdict for deft., upon the 
pleas, denying that pitf. was the first inventor, 
& the novelty of the invention; (2) the material 
employed was no part of the essence of the inven- 
tion, & deft. having used a contrivance similar 
to that patented by pltf.. except that one of the 
retorts was made of brick instead of iron, pltf. 
was entitled to retain his verdict upon the Age 
of not guilty.—GAMBLE v. Kurtz (1846), 3 B. 
425; 71. T. 0. S. 481; 136 BE. R. 170. 

2397. ———.]—(1) In an action for the infringe- 
ment of a patent, the question of infringement 
or not is for the jury & not the judge, although 
there be no question with respect to whether 
deft. has or has not used the particular machine 
or process which is alleged to be an infringement. 

(2) The specification of a patent for an invention 
of ‘‘improvements in the manufacture of 
envelopes ’’ described a machine in which a piece 
of paper was held upon a platform, whilst the flaps 
of the envelope were folded & concluded by claim- 
ing ‘“‘ the so arranging machinery that the fla 
of envelopes may be folded thereby as herein 
described ’’ :—Held: a machine in which the 
flaps of an envelope were folded might be an 
infringement of the patent, although the envelope 
was not held down during the operation of folding. 

The judge was right in telling the jury that there 
might be an infringement without a contrivance 
to hold the flap, if, without such a contrivance, 
the two modes of folding were substantially the 


ANUFACTURIN v. BOWMAN, 


2890 i. Amounts to infringement.]— 
Where the essential & pd ati act 
im! is Datented machine have n 
imitated, such imitation wi be held 

» notwithstandin + dis- 
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sence & in substance.—JONES v. GAt.- 
sir yy & Sons (1903), 9 B. C. R. 621. 


2390 iii. .}+There is infringement 
where pitf.’s patent bears directly. on 
deft.’s device which does not disclose 
invention, & which involves the very 
substance of the invention covered by 
pitf.’s device.—PANYARD MACHINE 








o. Though new result pro- 
duced.}—-A patent fot a mechanical 
combination, which produces a new 
result, is infringed if the combination 
is taken in essence & In substance.— 


RT v. FEDERATION BRAND SALMON 
Sens Co. (1900), 7 B. C. R. 197.— 


aan 8% 
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same.— DE LA RvuE v. DicKENSON (1857), 7 
E. & B. 788; 29 L. T. O. 8S. 194; 3 Jur. N.S. 
841; 5 W. R. 704; 119 BE. R. 1420. 


2398. .I—This case comes before me on @ 
motion for an interlocutory injunction upon a 
patent which has been already established, & 
therefore there is no question of the validity of 
the patent on this occasion, & the only question 
I have to decide is, whether there is a case for an 
injunction. Now, what is the meaning of infringe- 
ment? I wish to take the law upon that subject 
from an address to the jury by the late Chief 
Justice Tindal in the case of Walton v. Potter & 
Horsfall, No. 2954, ante: ‘‘ Where a party has 
obtained a patent for a new invention or a discovery 
he has made by his own ingenuity, it is not in the 
power of any other person, simply by varying in 
form or in immaterial circumstances the nature or 
subject-matter of that discovery, to obtain either 
a patent for it himself or to use it without the leave 
of the patentee, because that would be, in effect 
& in substance, an invasion of the right.’’ Then 
comes the passage which I think is most important. 
The Chief Justice is speaking to the jury: ‘“* &, 
therefore, what you have to look at upon the 
present occasion is, not simply whether in form 
or in circumstances, that may be more or less 
immatcrial, that which has been done by defts. 
varies from the specification of pltf.’s patent, but 
to see whether in reality, in substance, & in effect 
defts. have availed themselves of pltf.’s invention 
in order to make that fabric or to make that 
article which they have sold in the way of their 
trade ; whether, in order to make that, they have 
availed themselves of the invention of pltf.” 
That is, he treats it as substance. Then the 
question is, whether the claim made by pltf. of 
his machine is in substance invaded or evaded 
by what deft. has done. In my opinion it is. 
It is a deliberate attempt of a man who has seen 
pltf.’s patent to make in substance the same thing 
with a mere colourable change or variation, so 
that he shall not take something which can be 
conceived to be more or less a material part 
of pltf.’s specification. That being so, I think 
pltfs. are entitled to the injunction they ask 
(JESSEL, M.R.).—THORN v. WORTHING SKATING 
RINK Co. (1876), 6 Ch. D. 415, n. 

Annotation :—Refd. Plimpton v. Spiller (1876), 4 Ch. D. 286. 


2399. |—A patent was obtained for 
‘‘ improvements in the destructive distillation of 
shale, ctc., & in apparatus therefor.’’ The 
specification stated that the ‘‘ invention has for 
its object the economical & satisfactory obtain- 
ment & application of the heat required for the 
destructive distillation of shale, etc., & it comprises 
improved arrangements for the utilisation of the 
spent shale, ctc., itself as fuel for supplying the 
heat or a portion thereof.” 

The claim in the specification was for— 
** (a) The conducting of the destructive distilla- 
tion of shale, etc., substantially according to 
the system, & by means of the arrangements 
& apparatus hereinbefore described; (6) the 
arranging of two or more retorts in one oven, but 
with a separate passage or space for the trans- 
ference of the contents of each retort directly in 
a common fire chamber, substantially as herein- 
before described; (c) the applying of a valve 
in the passage or space through which the contents 
of cach retort are transferred to the common fire 
chamber, such valve being in addition to the door 
or cover which closes the discharge opening of 
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| the retort, substantially as & for the purposes 
| hereinbefore described.”’ 


The real object of the patentee was to utilise 
the spent shale when drawn from the retort .as 
fuel for the next charge, which had already been 
unsuccessfully attempted to be done by other 

atentees, &, at the same time, to provide that 
ow & equable heat which is essential for the 
best resultsin oil distillation. To cffect this satis- 
factorily it was necessary to pass the spent shale 
directly from the retort into the furnace, as by 
exposure to the air it was found to lose heat so 
much that it could not be effectively rekindled, 
&, at the same time, to keep the retort door from 
actual contact with the furnace, otherwise the 
door would be burned through, & the heat in the 
retort unduly raised. This object the patentee 
attained simply & effectively by the grouping of 
retorts in an oven over a common fire chamber, 
& by an arrangement of the doors of the retorts 
in relation to corresponding doors or valves in the 
roof of the furnace or fire chamber. 

In an action of interdict, brought by the patentee 
to prevent an alleged infringement of the patent: 
—Held: (1) the patent sufficiently set forth an 
improved process for the distillation of shale by 
the use of certain apparatus; (2) the use of a 
common fire chamber was not an essential part 
of the invention; & (8) that the dispensing of a 
common fire chamber did not save the apparatus 
used by resps. from being an infringement of the 
patent, it being in other respects a colourable 
imitation of the complaincr’s apparatus.— 
HENDERSON v. CLIPPENS O1L Co. (1883), 10 R. 
(Ct. of Sess.) (H. L.) 38; sub nom. CLIPPENS OI. 
Co. v. HENDERSON, 8 App. Cas. 873, H. L. 


2400. ——-.] — Davis v. Ferpman (1884), 
Griffin’s Patent Cases (1884-1886), 75. 
2401. ——.|/—HAYWARD v. PAVEMENT LIGHT 


Co. (1884), Griffin’s Patent Cases (1884-18886), 
124. 
2402. ——-.|—HINDE v. OSBORNE, No. 2991, 








post. 

2403. .|\—KAYE v. CHUBB & Sons, LTD., 
No. 3155, post. 

2404. -|—The grantees of a patent for 


improvements in type or blocks for printing 
posters, brought an action, alleging that deft., 
who had taken out a subsequent patent, infringed 
their patent; & that his subsequent patent was 
not materially different from their patent, & 
claiming the usual relief. Deft. denied infringe- 
ment, & put in issue the validity of pltf.’s patent, 
alleging (a) that the claim was too vague in 
claiming, etc.; (b) that the specification did not 
particularly ascertain the nature of the invention, 
& how it was to be performed ; (c) that the claim 
was not within the title; & (d) that the alleged 
invention was anticipated. Deft. also alleged 
that pltfs. were disentitled to relief on the ground 
of laches :—Held : pltfs.’ patent was valid & had 
been infringed, deft.’s patent being practically 
the same as that of pltfs., & there had been no 
such laches as to disentitle the latter to relief.— 
SHAW v. JONES (1889), 6 R. P. C. 328. 

2405. ——.]—Held: pltf. had attained a new 
result, a new instrument, the differences between 
his card & deft.’s new card were mere colourable 
differences introduced by the latter for the 
purpose of avoiding the appearance of imitation, 
& deft.’s second card was an infringement.— 
Moore v. THOMSON (1890), 7 R. P. C. 325, H. L. 

2406. ——-.]—L., the owner of a patent for 4 
chemical compound for killing beetles, etc., brought 
an action for infringement of this patent against 
H., who was using a similar compound for similar 


Part XIV.—INFRINGEMENT. 


purposes. The validity of the patent was not on 
issue :—Held: deft. was using the patented in- 
vention with certain immaterial additions, & an 
injunction to restrain infringement must be 
mde v. HEROLD (1892), 9 R. P. C. 
447. 

2407. -]—The patentee of an invention of 
improvements in trunk locks brought an action 
for infringement. Deft. denied infringement, & 
alleged there was no subject-matter in the 
invention. Cast-iron locks with the staple cast 
solid were known, but had _ disadvantages; 
wrought metal locks were also known. It was 
the custom to rivet a cast staple to them, but this 
had disadvantages, as the cast staple worked 
loose. Pitf.’s invention consisted in making the 
staple & the loops of the hasp out of the wrought 
metal plate itself. Deft.’s witnesses admitted 
pitf.’s invention was novel & useful. Deft. him- 
self stated it took him two years to devise his lock, 
which he alleged to be an improvement :— 
Held: pltf.’s device involved sufficient exercise 
of ingenuity & invention to be the subject of a 
patent, & deft. had infringed.—LEGGE v. WAKELAM 
(1893), 10 R. P. C. 379. | 


2408. ---—.|—This was an action for infringe- 
ment of a patent for improvements in & connected 
with angle clamps for uniting the corners of 
boxes of wood, cardboard, leather, & the like. 
Clamps for the corners of boxes were previously 
known, but they all had projections of some kind 
of greater length than the thickness of the side of 
the box, which projections were either sent through 
holes in or forced through the side of the box, & 
then clinched inside. Pltfs.’ invention had a 
strip of metal with small stamped-out claws, not 
long enough to go through the sides of the box, 
& so placed that they entered the sides at an 
acute angle ; the clamps could be fastened on the 
corners by a blow, by hammer & anvil, & required 
no further clinching. Deft. had a strip of metal 
in which holes were puched so as to produce four 
projections at the back of each hole; these pro- 
jections formed claws, of which, at any rate, the 
Inner ones were, from their position, substantially 
the same as pltfs.’ claws. The deft. denied 
infringement, & alleged anticipation by various 
prior specifications. Utility was admitted :— 
Held: the defence of anticipation was not in any 
way made out; pltfs.’ invention was extremely 
useful; & deft.’s strips were the same as pltfs.’ 
& used in the same way; & deft. had infringed.— 
ACT. FUR CARTONNAGEN INDUSTRIE v. SCHROEDER 
(1896), 18 R. P. C. 466. 


2409. .!—INCANDESCENT GAS LIGHT Co., 
Ltp. v. DE Marr INCANDESCENT Gas LIGHT 
System, Lrp., No. 2469, post. 


2410. -]—Evidence was given to the effect 
that defts. had constructed & used a fishing 
apparatus similar to pltf.’s, with the difference 
that, instead of the metal bracket, which gave a 
nigid attachment, they had substituted (a) a metal 
post placed in the centre of the wire ropes, &, 
on complaint of pltf., (b) a wooden post or chock 
of wood similarly placed, the post or chock in 
each case effecting a rigid attachment. Defts. 
contended that their user was merely experi- 
mental :—Held: defts.’ apparatus was a colour- 
able imitation of pltf.’s; deft.’s user was not 
experimental.—Scorr v. Hutt STEAM FIsHING & 
IcE Co., Lrp. (1896), 14 R. P. ©. 148. 

2411, poe ee have come to the conclusion 
that the appit. co. have in point of fact appro- 
priated & used the pith & marrow of the patented 
invention (LORD WATSON).—GORMULLY & JEFFERY 
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MANUFACTURING Co. v. NortTH BRITISH RUBBER 
Co. (1898), 14 T. L. R. 3385; 15 R. P. C. 245, H. L. 
affg. S. C. sub nom. NORTH bRITISH RUBBER Co., 
LTD. v. GORMULLY & JEFFERY MANUFACTURING 
Co. (1896), 13 T. L. R. 217, C. A. 


Annotations :—Refd. Pncumatic Tyre Co. & Dunlo 
Pneumatic Tyre Co. v. Tubeless Pneumatic Tyre 
Capon Heaton (1898), 14 T. L. R. 341 ; Dunlop Pneumatic 
Tyre Co. v. Moseley, [1904] 1 Ch. 164. 

2412. -.|—FABRIQUES DE PRODUITS CHIMI- 

QUES DE THANN, ETC. v. CASPERS, No. 3191, post. 


2413. -I—In 1893 a patent was granted for 
‘‘Improvements in or connected with cases or 
covers for the chains or gear of velocipedes.”’ In 
1897 a co., in whom the patent had become vested, 
commenced an action for infringement of the same. 
At the trial, the only question substantially con- 
tested was that of infringement. The patentees’ 
first claim, which was one of those alleged to be 
infringed, was for ‘‘ A case or cover for the chain 
or gear of velocipedes, composed of a frame, 
covering the inner part of the chain gear, mounted 
on the bottom stay tube, & having upper & lower 
longitudinal guides in combination with an outer 
case or cover divided transversely, & adapted to 
take into & slide endwise upon such fixed guides, 
to cover the outer parts of the gear, all substantially 
as & forthe purposes herein set forth.” Defts.’ gear 
case consisted also of two parts, one a frame almost 
identical with the frame described in the specifica- 
tion, & the other part consisting of a cover divided 
into parts, but divided longitudinally & not 
transversely. In attaching this cover to the 
frame there was a certain amount of sliding along 
the grooves on the short vertical edges of the 
frame. Gear cases in parts were old, but not gear 
cases which could be removed from the velocipede 
without disturbing any of the parts of the 
velocipede :—Held: defts. had taken  pltfs.’ 
frame & had also in substance taken pltfs.’ cover, 
& had consequently infringed their combination. 
Pltfs. were granted the usual relief, but execution, 
except as regards the injunction, was stayed in the 
event of an appeal within a fortnight.—PRESTO 
GEAR CASE & COMPONENTS Co., LTD. v. SIMPLEX 
GEAR CASE Co., Lap. (1898), 15 R. P. C. 635. 

2414. .]—Letters patent were granted to G. 
& G. for ‘‘ Improvements in closing devices for 
preserve jars or other receptacles,”’ the claim being 
for ‘‘ A closure for preserve jars & like receptacles 
in which the inner part of the cover is formed 
with a shoulder a! a? applied to the packing 
material in a tangential direction & having an 
extension a? a® applied at a® against the conical 
rim b under the action of a vacuum produced in 
the interior of the vessel substantially as 
described.’”? Defts. in an action for infringement 
denied infringement, & alleged invalidity on the 
grounds of prior publication, prior user, & want of 
utility. They contended that it was of the essence 
of the invention that there should be contact all 
round between the extension & the conical rim, 
& that this was not useful, & was not used b 
pltfs. or themselves. Pltfs. said that their cover 
was the first to fasten by air pressure, & gave 
evidence of very large sales, & denied that they 
had abandoned the contact :—Held : the invention 
was new & useful, & had been infringed. 

(1) Deft. has used pltf.’s actual invention 
(SWINFEN-HaDy, J.).—AUTOMATIC AIR-TIGHT 
Cover, Lrp. v. STOCKFORD (1902), 19 R. P. C. 
453. 

2415. .|—The owners of the Welch Patent 
having brought an action for infringement, defts. 
denied infringement. Defts.’ tyre complained of 
had in its edges wires which had hooks at their 
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Sect. 1.—What constitutes infringement: Sub-sects. 
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ends, & where the ends met there was in each edge 
a slotted tube. Defts. alleged that as sold & 
in use the hooks did not engage in the slots, & 
that the tyre was kept on by other forces than 
those in the Welch tyre, & did not depend ou the 
inextensibility of the wires:—Held: it was not 
proved that in ordinary operation defts.’ tyre 
depended on a complete engagement of the hooks 
in the slots, but the arrangement was one putting 
a limit on extensibility & securing the benefits of 

itfs.’ invention by a slight variation of it, & defts. 

ad infringed.——DUNLOP PNEUMATIC TYRE Co., 
ae v. OSTRICH TYRE & Rim Co. (1902), 19 R. P. C. 
365. 

2416. -|—A patent was granted in 1898 
for ‘‘ Improvements in centrifugal fans & pumps.”’ 
The alleged improvements consisted, in part, in 
employing blades of a depth not greater than about 
one-eighth of the diameter of the fan or pump. 
In an action for infringement against a co. & an 
individual, defts. having submitted to an injunc- 
tion in respect of a fan in which the depth of the 
blades was about one-twelfth, made a modification 
in which the depth was about one-sixth. Pitf. 
alleged that this was an infringement. On a 
motion to commit individual deft. & to sequestrate 
the property of deft. co. it was shown that the 
alteration from one-eighth to one-sixth did not 
make a substantial difference of efficiency :— 
Held: defts.’ fan was an infringement.—DavipsoNn 
v. SUN FAN Co., LTD. (1906), 23 R. P. C. 493. 

2417. ———.]|—-The terms of the specification of 
a patent must be read as incorporated into an 
agreement of licence for the exclusive manufacture 
of goods made under the patent. 

Applt. was assignee of a patent for the manu- 
facture of golf balls with a core consisting of 
incompressible fluid, which in the specification 
was described as ‘‘ such as water or other liquid 
or semi-liquid.”” He granted to resps. an exclusive 
licence for the manufacture of balls under the 

atent. The core of these balls was water. 
esps. subsequently made & sold other balls with 
a core composed of gelatine & water in the pro- 
portion of fifteen to eighty-five :—Held : this core 
constituted an ‘‘ incompressible fluid,’ & the balls 
made therewith were an infringement of the 
ar sae he v. COCHRANE, [1909] A. C. 285; 
8L. J.P. C. 124, H. L. 


-.] —See, also, Nos, 2123, 2424, post. 








SUB-SECT. 9.—ATTAINMENT OF SAME RESUIT. 


2418. Not conclusive of infringement—Patent 
claiming only a particular process.) — UNWIN v. 
HEATH, No. 2505, post. 

2419. Difference in method.]—Held: deft.’s 
invention was no infringement of pltf.’s but each 
was a new method so accomplishing a well known 
~-y-~--  —~-eum U. PIMM (1856), 11 Exch. 718; 
26 L. T. O. S. 312; 156 TR 1019. es 
aration ‘—Refd. Thomas v. Foxwell (1858), 6 Jur. N. 8. 


_ 2420. Use of different machinery.]—<As pltf. 
is therefore confined by his Siecleleoe to “thie 
precise machine which he has described, & the 
machinery of defts. is not similar to it, though 
producing the same result, the jury at the trial 
ought to have been told, that there was no evi- 
dence of infringement (Lonp CHELMSFORD). — 
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SEED v. Hiaains (1860), 8 H. L. Cas. 550; 30 
L. J. Q. B. 814; 11 EB. BR. 544; eub nom. SExp ». 
HiaGiIns, HiGGiIns v. SEED, Macr. 351; 3 L, 7. 
101; 6 Jur. N. 8. 1264, H. L. 


Annotations :—Folld. Potter v. Parr (1860), 2 B. & S. 216, n. 
Consd. Curtis v. Platt (1863), 3 Ch. D. 135, n.; Dawy, 
Eley tae L. R. 3 Eq. 496; Clark v. Adie (1877), 9 
App. . 315. Refd. Nalder v. Clayton & Shuttleworth 
(1859), Macr. 378; Ralston v. Smith (1865), 11 A. L. Cas. 
223; Daw v. Eley Gest) L. R. 3 Eq. 500, n.; Plimpton 

vs Splice (187 47 L. J. Ch. 211; Maxim-Nordenfeit, 

m on 


7), 
Ammuniti mv. Anderson (1897), 


13 'T. L. B. 262. 

2421. ——- ———.]—BROWN v. HASTIE & Co., 
Lrp. (1906), 23 R. P. C. 361, H. L. 

2422. Difference not an equivalent.;— 
POTTER v. PARR (1860), 2 B. & S. 216, n.3; 121 
BK. R. 1058. 

Annoaion :—Refd. Harwood v. G. N. Ry. (1860), 2B. & S. 


2423. Substantial identity.] — Pltfs. were 
patentees of an invention for ‘ stopping bottles 
containing aerated or gaseous liquids by means 
of a cylinder or plug of hard wood, having a 
greater specific gravity than water, such as lignum 
vite, or other suitable material.’’ Subsequently 
deft. obtained letters patent for ‘fan improved 
means for effecting the closing or stopping of 
aerated liquid bottles,’’ having internal stoppers 
of less specific gravity than the liquid contained 
in the bottles, the stopping being effected by means 
of ‘‘a weight or closing device arranged to be 
temporarily applied to the stopper,’’ so that the 
weight of the stopper, & closing device combined, 
exceeded the specific gravity of the liquid con- 
tained in the bottles:—Held: deft.’s invention 
was a colourable imitation & an infringement of 
pltfs.’ patent.— BARRETT v. VERNON (1876), 35 
I. T. 755; 25 W. RB. 343. 


2424. ——- ———.|—-In an action for infringe- 
ment of a patent for ‘‘improvements in & con- 
nected with the working of fused silica,’’ defts. 
denied infringement, & alleged that the patent 
was invalid on the grounds, mainly, of want of 
subject-matter & insufficiency of the specification. 
The specification described the fusing of silica by 
embedding a carbon core, connected to electrodes, 
in sand & passing an electric current through it, 
causing the sand round the core to fuse. In the 
process described, gas was formed on the surface 
of the core causing an ‘“‘ initial separation ”’ 
between the core & the inner surface of the plastic 
cylinder. At the ends of the core the material 
kept close round it, hence a pressure of gas resulted, 
& a hollow sausage-shaped body of fused silica 
was obtained. The principal points urged at the 
trial on behalf of defts. were, that the articles 
complained of had not been made by means of 
the gas pressure & with the “ initial separation ”’ 
& that the directions for obtaining the ‘initial 
separation ’’ were insufficient :—Held : the articles 
complained of had been made by a process the 
same, or substantially the same, as the patentees’ 
invention, & defts. had infringed.—THERMAL 
SYNDICATE, LTp. v. SILICAWARE, Lrp. (1911), 
28 R. P. O. 665. 


2425. ——— Same result attained by combination of 
known methods.]|—Pltfs. were proprietors of a patent 
for a machine by means of which two operations 
heretofore done singly could be performed simul- 
taneously. Defts. brought about the same result, 
& effected a similar saving of time by means of a 
machine constructed in a different manner which 
involved nothing more than a combination of old 
methods :—Held: defts. had not pienlags pitfs. 
patent.— JOHN VaRBY, Lrp. v, WALKER, MITCHELL 
& Oo. (1899), 16 BR. P. C. 596. 
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2426. Material difference in process.]— 
Injunction refused where a material difference in 
process of defts.—MUNTZ v. VIVIAN & WALKER 
(1840), 2 Web. Pat. Cas. 87. 

Patents of principle.|—See Sub-sect. 12, post. 

See, also, Sub-sect. 8, ante. 


SUB-SECT. 10.—ATTAINMENT OF DIFFERENT 
RESULT. 


2427. Whether amounting to infringement.]— 
SCHERMULY v. PAIN (1901), 18 R. P. C. 529. 

2428. -.|—A patent was granted in 1903 
for ‘‘ Improvements in swath turners.’’ The speci- 
fication stated that the invention related to an 
improved swath turner wherein a scries of single 
tines or forks was pivoted around a common axis 
& so arranged that each tine or fork was indi- 
vidually free to follow the inequalities of the 
ground & in turning the swath to remain in con- 
tact with the ground for a sufficient length of time 
to ensure the turning. An action for infringe- 
ment of the patent having been brought, defts. 
pleaded (inter alia), that if upon the true con- 
struction of the specification, defts.’ swath turner 
was constructed or operated in infringement of 
the patent, which was denied, the patent was 
invalid for the reasons set out in the particulars of 
objections. At the trial, defts. contended that 
their machine did not operate in the same way as 
peg with regard to the following of the irregu- 
arities of the ground & the long sweep obtained 
by the resting of the tines upon the ground. It 
was proved that in both pltfs.’ & defts.’ machines 
there was an increased sweep of the tines :—TH/eld : 
defts.” machine did not give the same results as 
pltfs.’ machine; the patentees in their claim 
referred to the device that gave the vertical move- 
ment, & not to that which gave the increased 
length of sweep; & defts.’ machine was not an 
infringement.— BLACKSTONE v. BAMFORD & SONS 
(1909), 27 R. P. C. 125. 





SuB-sECT. 11.—PatTentTs PossEssING ESSENTIAL 
FEATURE. 

2429. Infringement dependent on inclusion of 
essential feature.|-NETTLEFOLDS, Lrp. v. REyY- 
NOLDS (1892), 9 R. P. C. 270, C. A.3; previous 
proceedings (1891), 65 I. T. 699, C. A. 


Annotation :—Refd. Castner Kellner Alkali Co. »v. Commercial 
Development Corpn. (1899), 68 L. J. Ch. 402. 


2430. -—In 1890, letters patent were 
granted to W. for an invention of ‘‘ improvements 
in rubber tyres & metal rims of bicycles.’ The 
tyres described in the provisional specification 
were of an arch shape, & a method of fastening 
on by wires in the edges of the tyres was described. 
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2426 i. Not conclusive of infringement 
—Material difference in process.}—It 


to accomplish the same results as a 

former inventor by substantially dif- 

coo Cone aoe BEDSTEAD to 
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2426 ii. ~+—Where resp.’s 

machine is substantially different from 

the complainer’s, although producing 

reve ts Posie aa is no ine nee 
— KIE v. ERRY : ) 

R. P. C. 146.—SCOT. eee 2 
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elements. OLLETTE v, LASNIE: 
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same prin- — CLINTON 


structed on the same principle, having 
the same mode of operation & accom- 
is always open to a subsequent inventor pusting the same results as another, 
y the same means or by equivalent 

means, is the samo device; & one 24 
cannot escape infringement by adding 
or subtracting from 
device or machine by changing its 
form or making it more or less efficient 
while retaining its principal mode of 
operation.— WRIGHT v. 
SERVICER, LTD., [1925] Exch. 


ifference in details only.) 
IRE CLOTH Co. vw. 
DOMINION FENOE Co., LTp. (1907), 
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After describing special forms of rims, the patentee 
stated that his rubber tyres were applicable to 
wheels in present use. The provisional specifica- 
tion further stated that he might also fit his tyre 
‘to the ordinary rims by modifying the inner 
surface of the rubbers.” Pltfs. in whom the 
patent was vested commenced this action for 
infringement thereof. The alleged infringement 
was a rubber tyre with metal bands in pockets 
at the edges of it; these bands nearly met, when 
in position, under the air tube, the rim being almost 
flat at the bottom & having edges somewhat in- 
clined inwards. The bands overlapped longi- 
tudinally, but the ends were not fastened together. 
Defts. alleged disconformity & non-infringe- 
ment, relying as to disconformity chiefly so far 
as the trial was concerned on Fig. 20 of the com- 
plete specification, on which no express decision 
had previously been given :—Held: there was no 
disconformity, & the patent was valid, but defts. 
did not infringe it, inasmuch as in W.’s invention 
the tyre was held on by the inextensibility of 
the wires, whereas the bands in deft.’s were not 
inextensible & were not in tension,—PNEUMATIC 
Tyre Co., Lrp. v. Ixion PATENT PNEUMATIC 
Tyrer Co., Ltp. (1897), 14 R. P. C. 853. 

2431. .|—In 1887, a patent was granted 
for ‘‘improvements in the manufacture of ex- 
plosives.”’ According to the provisional specifica- 
tion, the invention consisted ‘“‘ in the employment 
of a nitrated body such as nitrated woody matter 
or fibre which is dissolved in a solvent such as 
ether & then dried & reduced to powder.” In 
the complete specification, the patentee claimed, 
first, ‘‘the manufacture of an explosive suited 
for use in small arms or ordnance by taking 
vegetable fibres, woody matters, cellulose, or the 
like ... & nitrating them & then completely 
dissolving them in acetic ether or acetone or like 
solvents of equal strength, until they assume a 
gelatinous plastic consistency, & forming the 
mass into suitable shapes, & drying or allowing 
to dry or distilling off the solvent from the mass, 
& finally, when required, reducing the product 
to a powder or granular or other required form, 
with or without the use therewith of an oxygen 
yielding substance, or both an oxygen yielding 
substance & a hydro-carbon all substantially 
as hereinbefore described.’”’ H., in whom the 
patent had become vested, brought an action 
for infringement thereof against the S. co., who 
alleged want of novelty, want of subject-matter, 
insufficiency, disconformity, anticipation by (inter 
alie) publication of W.’s German patent. Defts., 
in their manufacture of powder, treated nitro- 
cellulose with acetone, but they alleged that the 
grated part of the fibre was not dissolved. The 
evidence showed that it was known at the date 
of the patent that nitro-cellulose could be dissolved 
by the substances named by the patentee; that 





2427 i. Whether amounting to infringe- 
ment.J—FINLAY v. ALLAN (1857), 19 
Dunl. (Ct. of Sess.) 1087; 29 Sc. Jur. 
493.—SCOT. 

27 ii. ——.]—PLATE WALL SYNDI- 
& patented ove ie Pipgs (1907), 28 N. L. R. 30.— 


PART XIV. SECT. 1, SUB-SECT. 11. 

2429 i. Infringement dependen! on in- 
clusion of essen ial feature.])—Where a 
patentee by his specification claims a 
particular element as being essential 
to his invention, there is no infringe- 
ment of his patent if that clement is 
not used by the alleged infringer.— 
re yet ROBINS & 


CoRSON 


ON . v. SHEARER 
914), 18 OC. L. R. 209.—AUS. 
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the solvents were of two classes, & one, which 
included acetone, dissolving both trinitro-cellulose, 
& dinitro-cellulose, & the other, which included 
ether-alcohol, dissolving dinitro-cellulose only ; 
that the result of solution was to reduce the nitro- 
cellulose to an amorphous condition, although 
chemically unchanged, & that the solvent could 
be evaporated off. W.’s patent described the 
manufacture of cartridge cases out of an ex- 
plosive material obtained by adding chlorate 
of potash to guncotton, drying & pouring such 
a@ quantity of collodion thereon until the satura- 
tion effected a dissolution of the cotton, & a 
gelatinous mass was produced :—Held: it was 
an essential feature of the invention that there 
should be complete dissolution of the fibre of 
the nitro-cellulose ; the provisional specification 
included both classes of nitro-cellulose & both 
classes of solvents, & there was no disconformity 
or insufficiency of description; on the above- 
mentioned construction of the patent it was not 
shown to be anticipated, except by W.’s patent, 
but was anticipated by that; defts. had not in- 
fringed, since in their powder the fibre remained 
undissolved to a considerable extent.— HEIDEMANN 
v. one POWDER Co., Lrp. (1898), 15 R. P. 
C. 305. 

2432. I—In 1893, letters patent were 
granted to A. for ‘‘an improvement in water 
closets or water closet basins,’ & in 1897 A. 
commenced an action against P. & others. Defts. 
denied infringement, & alleged anticipation (inter 
alia) by the specification of F.’s patent of 1886 :— 
Held: the inclined pipe was of the essence of the 
invention, & therefore defts. had not infringed.— 
ALLEN v. ABRAHAM Pyatr & Co. (1899), 16 
R. P. C. 135, C. A. 

2433. -|—The owners of three patents— 
Thomas’, Trigwell’s & Palmer’s — brought an 
action for infringement of the same. The complete 
amended specification of Thomas’ Patent, which 
was for ‘‘ Improvements in tires & fellies for the 
wheels of vehicles,’ contained the following 
paragraphs :—‘‘ My invention consists of a tire 
made of a sheet of flexible material impervious 
to liquids or fluids, & such as may be caused to 
assume a cylindrical form in its engagement with 
an angular felly provided with grooves, slits, 
recesses or sunken channels in the side walls or 
edges thereof, & caused to maintain said form 
after inflation. ... My invention consists also 
of a flexible or elastic tire capable of inflation by 
means of air, gas, water or other liquid or fluid, 
«& the tire provided with two or more ribs or pro- 
jections for engagement with an improved felly 
made in one or more parts, & adapted to receive 
& firmly hold the same in position in the outer 
face thereof by means of cement or other glutinous 
or adhesive material or substances.”’ After descrip- 
tions of the drawings, the patentee stated that he 
made ‘‘no claim to any method of constructing 
tires other than such in which the tire or tire 
cover is made with longitudinal ribs or has enlarged 
edges which pass into & are held within grooves 
or their equivalents formed in the rim of the wheel, 
but subject thereto”; he claimed (6) ‘“ An in- 
flatable tire composed of flexible material, having 
the sides enlarged in combination with a felly 
having grooves or channels in the sides or edges 
thereof to receive the enlargements of the tire 
& a tube with a cock secured into said felly, 

substantially as & for the purposes set forth.” 
Irigwell stated in his complete (amended) specifica- 
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tion that his invention related to an improveg 
rim & tire for the wheels of velocipedes & other 
road vehicles; that the cross-section of the rim 
which he preferred to use resembled a letter Y 
& continued as follows :—‘ The small flanges on 
the upper part of the rim are shaped to form smal] 
longitudinal U-shaped channels on the edges of 
the rim. The tire, which may be of the pneumatic 
or cushion type, has an outer tread, preferably 
arch-shaped in cross-section, & thicker at the 
top than at the sides. With this outer cover 
or tread is incorporated a lining of wire gauze 
or cquivalent material to afford greater pro- 
tection from puncturing. The edges of the arch- 
shaped cover or tread are made in the form of 
enlarged beads, & the said edges are fixed in the 
channels on the edges of the rim by passing a 
cord or band through or over each bead, the said 
cord or band being adapted to be drawn up taut 
by any suitable device.”’ All the drawings showed 
U-shaped channels ; the first & second claims were 
general claims referring back to the specification, 
& in the third & fourth claims a rim having longi- 
tudinal channels on its edges adapted to receive 
the beads was expressly mentioned as part of the 
combination claimed. Palmer in his Complete 
amended specification stated (inter alia) that his 
invention related to that class of fabric which was 
used in the manufacture of pneumatic tires; 
that in any fabric where the threads cross each 
other in immediate contact the bending, folding, 
twisting or other manipulation caused a sawing 
action, & continued :—‘‘ Primarily my _ fabric 
comprises a sheet of rubber having embedded 
therein, before vulcanising, parallel fibrous threads, 
or threads of any character capable of retaining 
their continuity these threads being so applied 
to the sheet as to be out of contact with each other. 
When vulcanised, or partly vulcanised, the fabric 
thus produced can be stretched very little, if at 
all, longitudinally, but can be stretched very 
much transversely. Two plies of such fabric 
are then arranged one upon the other, with the 
threads in one separated from the threads in the 
other by the rubber part of the fabric, & so 
arranged that the threads of one are at right 
angles to the threads of the other, this arrange- 
ment taking place preferably before vulcanising, 
so as to produce a single sheet having a double 
set of parallel fibrous threads, one set at right 
angles to the other. . . . More than two plies may 
be vulcanised together. Instead of vulcanising 
them together they may be secured in any other 
satisfactory way, the point of the invention being 
the fabric made by embedding in a sheet of rubber 
& vulcanising therein two or more sets of threads 
parallel to each other & out of contact with each 
other. ...I am aware that fabrics have been 
made of various materials in conjunction with 
parallel or various plies of parallel threads for 
the purpose of thickening & strengthening the 
same, & for the purpose of resisting longitudinal 
strains & stretching as in driving belts & hose 
pipes & also in different makes of paper, & I 
would have it understood that I make no general 
claim to fabric so constructed.”” The claims were 
(1) a fabric made of two or more plies of rubber, 
each having embedded therein parallel fibrous 
threads, the threads in one ply presenting an angle 
to the threads in the other, no two threads being 
in contact, substantially as described & subject 
to the disclaiming note; (2) a fabric made of two 
or more plies of rubber, each ply having embedded 
& vulcanised therein substantially non-extensible 
parallel fibrous threads out of contact with each 
other, the threads in adjacent plies presenting 
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an angle to each other, substantially as described 
& subject to the above disclaiming note.’’ Defts. 
denied infringement, & alleged the invalidity of 
the patents on the grounds of (inter alia)—as to 
Thomas, insufficiency ; as to Trigwell, prior grant 
to Welch; & as to Palmer, anticipation by (inter 
alia) prior user by M. & co. The alleged infringe- 
ment was the manufacture & sale of a Welch- 
Dunlop tyre & rim, the tyre having an inner tube, 
an outer arch-shape cover with wires in its edges 
of less diameter than the edges of the rim within 
which the wires were placed. Pltfs. contended that 
a wide interpretation should be given to Thomas’ 
Patent, he being the first to have, instead of a 
complete tube, a tyre or tyre cover in the form of 
a sheet of flexible material engaging with the edges 
of the rim so as to form with it a complete tube. 
They alleged that defts.’ cover had enlarged edges, 
& that the rim had grooves in it corresponding 
to Thomas’ enlargements & grooves respectively, 
& that defts. had substantially Trigwell’s U-shaped 
channels omitting the inner side of them; also 
that defts. had taken the substance of Trigwell’s 
invention, viz. the wiring on; they set up that 
Palmer’s patent was in substance for the applica- 
tion of the fabric to pneumatic tyres & the like 
for the purpose of avoiding sawing action. The 
prior user set up by defts. of Palmer’s invention 
consisted of the production of a fabric at a certain 
stage in the manufacture of a solid tyre, the fabrics 
being afterwards rolled up to form such tyre :— 
Held: (1) as to Thomas’ patent, its claims were 
limited to methods of construction, in which the 
tyre had longitudinal ribs or enlarged edges 
passing into & held within grooves or their equiva- 
lents, & defts.’ tyre had no ribs or any enlarge- 
ments that performed the function of Thomas’ 
enlargements, nor had defts.’ rim any grooves 
equivalent to Thomas’ grooves, & defts. had not 
infringed this patent ; (2) as to Trigwell’s patent, 
it was a narrow patent for the particular com- 
bination, & on that construction defts. had not 
infringed, but, no new evidence having been given 
to materially alter the case as to the validity of 
the Welch Patent, which patent was prior in date 
to Trigwell, the question of infringement did not 
arise; (3) as to Palmer’s patent, that it was a 
patent for a fabric; ‘‘ embedding’’ meant that 
each thread was to be buried in the rubber so as 
to be kept out of contact with the ones parallel 
to it, & vulcanisation was essential ; the threads in 
defts.’ fabric were in close contact with one another, 
& defts., not having “‘ embedding ”’ nor vulcanisa- 
tion, did not infringe; furthermore, the patent 
was invalidated by the prior user of M. & co.— 
PALMER Tyre, Lrp. v. PNEUMATIC TYRE Co., 
Lrp. (1899), 16 R. P. C. 451. 

2434. ——.]—Held: The patent was invalid 
for want both of novelty & invention & even if 
valid deft. had not infringed as grooving before 
bending the felt was of the essence of the invention. 
—CoopEr & Co. (BIRMINGHAM), LTD. v. BAEDEKER 
(1900), 17 R. P. C. 209, C. A. 

7 2435. -|—In 1893 a patent was granted for 

Improvements in or connected with cases or 
covers for the chains or gear of velocipedes.” 
In 1889 a co., in whom the patent had become 
vested, commenced an action for infringement 
of the same. The patentee’s first claim, which 
was one of those alleged to be infringed, was 
for “ A case or cover for the chain or gear of 
velocipedes composed of a frame, covering the 
inner part of the chain gear, mounted on the 
bottom stay tube, & having upper & lower longi- 
tudinal guides in combination with an outer case 
or cover divided transversely & adapted to take 
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into & slide endwise upou such fixed guides, to 
cover the outer parts of the gear, all substantially 
as & for the purposes herein set forth.”? The 

fourth claim was for ‘‘ The general construction, 

arrangement, & combination of parts composing 

my improved cases or covers for the chain or gear 

of velocipedes, all substantially as & for the pur- 

poses herein described with reference to the accom- 

panying drawings”? :—Held: althou:sh detach- 

able gear cases were old at the date of the patent, 

a divided case, in which one part was to be attached 

te the frame, & the other was a movable part 

which fitted into the fixed part, was new; sliding 

in fixed guides was not of the essence of the inven- 

tion as described ; & even if defts. did not infringe 

the first claim, they infringed the fourth claim, 

which was wider than the first claim, & claimed 

the substantial & important parts.—PRESTO GEAR 

CASE & COMPONENTS Co., LTp. v. ORME, Evans & 

Co., Lrp. (1900), 18 R. P. C. 17, C. A. 

2436. .|—The owners of the Welch patent, 
having brought an action for infringement of the 
same, defts. denied infringement. The tyre com- 
plained of by pltfs. had in its edges wires, each of 
which had an overlap of more than half the 
circumference, & had its end joined by a spiral 
spring, & on either side of such spring loops were 
formed which projected through the canvas 
pocket, & which could be connected by hooks 
with the loops in the other wire. Defts. con- 
tended that the edges of the tyre were extensible :— 
Held: in operation the wires acted as practically 
inextensible wires, & defts. had infringed.— 
DuNnLOP PNEUMATIC TyRE Co., Lrp. v. UNITED 
ooo Works, Lrp., & Woop (1902),19 RK. P. C. 

2437. j—An action was brought for an 
infringement of letters patent granted for ‘‘ Im- 
provements in studs, solitaires, & the like.’ The 
specification described a stud in two parts, the 
head having a bifurcated stem attached to it 
with enlargements at the lower end of the stem, 
which, when in place, engaged under a shoulder 
formed in the lower portion ; a small central pillar 
passed through the centre of the head, &, when 
pushed down, kept the parts of the bifurcated 
stem apart & kept them engaged with the shoulder. 
The bottom of the central pillar was slightly 
enlarged, so that, when it was withdrawn to 
disengage the stud, it could not be drawn through 
the head of the stud, but drew the head off. The 
essential clement was stated in the specification, 
to consist in the use of the central pillar, which, 
by forcing & keeping apart the arms of the bifur- 
cated stem, ensured the engagement of the projec- 
tions underneath the shoulder. The claim was :— 
In studs, etc., ‘‘ consisting of two separate parts, 
the means of locking & releasing the two separate 
parts, constructed, arranged, operated & controlled 
by the action of the central pillar as described 
& illustrated & for the purpose set forth.”’ Deft.’s 
stud was also made in two parts, a head & lower 
portion, & the shank of the head had an aperture 
through it, communicating with a hollow in the 
base; there was a central pin or pillar in two 
parts, the parts having a spring action between 
them with a tendency to spring outward, & one 
having an enlarged end; when the central pin 
was pushed in this part, by reason of the spring 
action, penetrated through the hole in the shank 
into the base, thus preventing the shank from 
being withdrawn; the central pillar could be 
withdrawn from the head. Defts. denied validity 
& infringement. At the trial the defence of non- 
infringement was mainly relied on :—Held: defts. 
had not taken the essential element claimed, 
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namely, the central pillar described in the specifica- 
tion, & in their stud there was no bifurcated stem, 
no projection, & no shoulder, & they had not 
infringed.—CoLLins (C. H.) & Sons v. GREEN & 
CADBURY, Lrp. (1912), 29 R. P. C. 217. 


2438. ———.|—HaMER v. HAwortH, No. 3222, 
post. 
2439. .|—The owners of letters patent for 





“Improvements in the manufacture of non- 
conducting coverings or insulations for heat & 
sound applicable for walls, floors, ceilings, & the 
like’? commenced an action for infringement of 
the patent. The first claim of the specification 
was as follows:—‘‘ A non-conducting covering 
or insulation for walls, floors, ceilings or the like, 
comprising a plurality of independent units or slabs, 
each composed of a primary layer of tough organic 
material such as compressed cork or cork sub- 
stitute, coated on what will be the inner face of 
the slab with a secondary layer of oxychloride or 
Portland cement in a plastic state & pressed into 
one inherent mass & dried the said units or slabs 
being applied to or built up against the surface 
to be protected & bound together by a jointing 
composition.’”’ Before the date of the patent 
there was known & used a method of constructing 
insulating linings for cold storage chambers which 
consisted in lining the inside of the chamber with 
slabs of compressed cork which were attached to 
the walls, etc., of the chamber by Portland cement 
or other means & afterwards covering the lining 
with a layer of cement in a continuous sheet, 
both Portland cement & oxychloride having been 
commonly used. The defences relied upon were 
non-infringernent, & want of novelty by reason of 
prior publication, prior public user, & prior com- 
mon general knowledge, & want of subject-matter : 
—Held: upon the true construction of the 
specification, it was an essential part of all the 
claims, alleged to have been infringed by defts., 
that the units or slabs of tough organic material 
to which a secondary layer of cement is applied 
in a plastic state should thereupon be compressed 
by pressure applied to the cement layer, so as to 
form one coherent mass, & defts. had not employed 
the method of compression by pressure described 
in the specification, & accordingly defts.’ process 
did not constitute an infringement of the patent.— 
J. D. INSULATING & REFRIGERATING Co., Lin. v. 
ANDERSON (THOS.), LTD. (1923), 41 R. P. C. 1. 

2440. Adoption of material part of process.|— 
RUSSELL v. LEDSAM, No. 1675, ante. 

Ascertainment of essential feature of specifica- 
tion.]|—See No. 2474, post. 

Combination possessing a novel component.|— 
See Sub-sect. 13, D., post. 


SUB-SECT. 12.—PATENTS OF PRINCIPLE. 

2441. Infringement as of other patents.|/— 
Several cases were cited to show the canons 
of construction on which the cts. have acted 
in different cases relating to infringements. But 
it is not necessary for me to deal with these 
cases in detail, for I desire emphatically to state 
that, in my view, one principle only governs all 
the cases, whether they relate to so-called 
“master”? patents, or patents dealing with dis- 
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ee ca pie A A patent vo 
ntion of machine ma e 
infringed by the use of & minohine dis- 


similar in appearance, if the principl 
ON v. OTE 9 e e e e 
133; 10 L. N. 365.—CAN eae 
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coveries in matter of principle, or to an other 
kind of patent ; & that principle is this: In order 
to make out infringement, it must be established 
to the satisfaction of the ct., that the alleged 
infringer, dealing with what he is doing as 9 
matter of substance, is taking the invention claimed 
by the patent: not the invention which the 
patentee might have claimed if he had been well 
advised as holder, but that which he has in fact 
& substance claimed on a fair construction of the 
specification (ROMER, J.).—NOBEL’s EXPLOsIvrEs 
Co., Lrp. v. ANDERSON, ‘‘ CORDITE ’’ CASE (1894), 
10 T. L. R. 277; 11 R. P. 0.115; affd.,10 T. L. R, 
599, C. A.; (1895), 11 T. L. RR. 266, H. L. 


| Annotations :-—Refd. Marconi & Marconi’s Wireloss Telo- 


77T. L. R. 274; Osram Lamp Works v. Pope’s 
lectric Lamp Co. (1917), 34 R. P. C. 369; Moore Filter 
t Boulder Proprietary Gold Mines (1921), 


Grea 
P. C. 2 Marconi’s Wireless Sh ciety Co. v. 


39 ; 

Radio Valve Co. (1924), 41 R. P. C. 3 

2442. Protection of principle if coupled with mode 
of effecting it.|You cannot take out a patent for 
a@ principle. You may take out a patent for a 
principle coupled with a mode of carrying the 
principle into effect, provided you have not only 
discovered the principle but invented some mode 
of carrying it into effect. But then you must 
start with having invented some mode of carrying 
the principle into effect. If you have done that, 
then you are entitled to protect yourself from all 
other modes of carrying the same principle into 
effect, that being treated by the jury as a piracy 
of your original invention (ALDERSON, B.).— 
JUPE v. Pratr (1837), 1 Web. Pat. Cas. 144; 
Goodeve’s Patent Cases, 274. 
Annotations :-—Consd. Automatic wien ils Machine Co, v. 

Knight (1889), 6 R. P. C. 297; British United Shoe 
Machinery Co. v. Simon Collier (1908), 25 T. L. R. 74. 
Refd. Badische Anilin und Soda Fabrik v. Levinstein (1883), 
24 Ch. D. 156; Easterbrook v. G. W. Ry. (1886), Griffin’s 
Patent Cases (1884-1886), 81: nited 
Electric Light Co. v. Holland (1888), 4 T. L. R. 686; 
Pneumatic Tyre Co. & Dunlop Pneumatic Tyre Co. v. 
ee ee Tyre & Capon Heaton (1898), 14 
2443. ——.]—UNwIN v. HEATH, No. 2505, post. 
2444. j|—(1) E. & H., as owners of a patent 
for ‘‘ Improvements in machinery & apparatus 
for actuating & controlling railway points & 
signals,’’ the main object of which was to prevent 
points & signals being set antagonistic to each 
other, brought an action against the G. W. Ry. co. 
for infringement by using certain apparatus. 
The co. denied the alleged infringement, & set up 
the invalidity of the patent, upon, among other 
grounds, absence of utility in the invention. They 
Ee at the trial that pltfs.’ apparatus could 
e so worked as to give conflicting signals, or signals 
conflicting with the points :—Held: the patent 
was invalid, as pltfs.’ invention described by the 
specification was not only not useful but dangerous, 
but even if the patent were valid, defts. had not 
infringed, as the patent was not for locking the 
catch rods of a signalling apparatus in any ways 
but only in the way described in the specification, 
& the catch rods in defts.’ apparatus were locke 
in a different way to that in which the catch rods 
in pltfs.’ apparatus were locked. 

t is not the fact that with this apparatus, 
tried in its simplest form & under the easiest 
conditions, you may goon for a good while without 
accident, but the alleged fact that it is safe under 
all circumBtances that constitutes the particular 
kind of usefulness needed & aimed at in suc 


aren wn v. British Radio-Telegraph & Telephone Co. 


Co. v. 
38 R. 
Mull 


Edison & Swan U 





24421. Protection of principle tf 
coupled with mode of e ecting it. }— 
MERRILL v. CouBINS (1866), 26 U. C. R. 
49.—CAN 


with.—PINKER- 
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apparatus, & further, the specification here pointe 
to its universal application for railway signalling. 
including its use at the most complicated junctions 
& sidings. If it be useful for one very small & 
insignificant section of its proposed work & for 
the rest is, as in my opinion it is proved to be, 
fraught with danger & death, the specification 
is bad, as ‘‘ not distinguishing between its useful 
& useless applications ’’ (WILLS, J.). 

(2) It appears to me to be pretty clear upon 
the authorities that although (ier cannot be a 
patent for an idea or a principle apart from its 
physical embodiment in adequate apparatus, 
yet, that, if the specification discloses the idea, 
shows a method by which it can be carried out, & 
does not limit the claim of the patentee, any 
apparatus which by different mechanical means 
carries out the same idea is an infringement of the 
patent (WILLS, J.).—EASTERBROOK v. GREAT 
WESTERN Hy. Co. (1885), 2 R. P. C. 201 ; Griffin’s 
Patent Cases (1884-1886), 81. 


2445. .]|—As regards principle, the patentee 
discovered a very remarkable new manufacture & 
described its essential conditions, & pointed out 
how it was to be performed, & indicated some 
practical modes of carrying it into effect, & the 
law does not require him to describe every way of 
carrying it out, or limit the protection it confers 
to the modes particularly described. If defts. 
place a diaphragm in their apparatus which 
performs the function of the diagram in pltfs.’ 
apparatus, they cannot escape the charge of 
infringement by making a non-essentia] variation 
in the position, material, or form of the diaphragm 
(NORTH, J.).—-UNITED TELEPHONE OCo., LtTp. 
BassaANo & SLATER (1886), 2 T. L. R. 459; 3 








R. P. ©. 295; Griffin’s Patent Cases (1884- 
1886), 220; affd., 2 T. L. R. 840, C. A. 
2446. -|]— The owners of a patent for 


improvements in weighing machines which con- 
sisted substantially in the application of coin- 
receiving mechanism to weighing mechanism, 
brought an action alleging infringement & asking 
for an injunction. Deft. denied infringement, 
& alleged that the patent was invalid on the 
ground (inter alia) of want of subject-matter & 
anticipation :—Held: (1) pltfs. were not entitled 
to claim every combination ot coin-receivin 
mechanism & weighing mechanism, as that woul 
be in effect a claim for a principle, & they did not 
s0 claim, but only for every combination of sub- 
stantially the same mechanism as their own. 

A patent cannot be taken out for a principle. 
It can only be taken out, if in addition to the 
principle shown, the patentee shows some mode 
ot eye that effectually into operation (COTTON, 


(2) The essential part of pltf.’s machine was 
the introduction of the break in the weighing 
& indicating part of the mechanism, so that the 
Index did not operate to show the weight on the 
dial till the coin was inserted. 

(3) Deft.’s mechanism was different in that it 
had a stop which prevented the machine being 
set in operation till a coin was put in, which was 


in effect equivalent to putting a lock on his 
machine. 


(4) Though both attained the same result by the 
operation of the coin process, it was in a different 
way, & deft. had not infringed & the difference 
of automatism was immaterial—AUTOMATIC 
WEIGHING MACHINE Oo. v. KNIGHT (1889), 5 
T. L. R. 859; 6 R. P. C. 297, C. A. 


Annotations :—Aa to (1) Refd. Pneumatic T Co. & 
Dunlop Pneumatic Te Co. v. Tubeless Pneumatic Tyre 
& Capon Heaton (1898), 14 T. L. R. 341. Ae to (4) Fo! 
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Ticket Punch ster Oo. v. Colley’s Patents (1895), 12 
R. P. C. 171. Refd. Higginson & Arundel v. Pyman, 
Higginson & Arundel v. Pyman (1926), 43 R. P. C. 291. 
2447. aia aa v. OWEN, No. 2360, ante. 
2448. ———.|—The law on this subject is free 

from doubt & I do not know that it has been 

better stated than it was by ANDERSON, B., in 
the well-known casc of Jupe v. Pratt, No. 2442, ante 

(LORD DAVEY).—CHAMBERLAIN & HOOKHAM, LTD. 

ED 7p oeonm Corpn. (1903), 20 R. P. C. 678, 





Annotations :—Refd. British United Shoe Machinery Co. 
v. Simon Collier (1908), 25 T. L. R. 74: Crosfield v. 
Techno-Chemical Laboratories (1913), 29 T. L. R. 378; 
Moore Filter Co. v. Great Boulder Proprietary Gold Mines 
(1921), 38 R. P. C. 239. 


2449. ——-.]—BririsH UNITED SHOE MAcHI 
NERY Co., Lip. v. THOMPSON, No. 970, ante. 
2450. ——— Principle must be for new process of 


attaining new result.]— BaniscHE ANILIN UND 
SopDA FARRIK v. LEVINSTEIN, No. 2944, post. 

2451. -|—In an action for infringe- 
ment of a patent, if the merit of the invention 
consists in the idea or principle which is embodied 
in it & not merely in the means by which that idea 
or principle is carried into effect, the patentee 
must show that the idea or principle is new; & 
must fail if the merit of his invention lies merely 
in a new combination of known features. 

Where applts., patentees for improvements in 
hose-coupling, had produced a coupler of pipes 
or hose attached to two railway cars, so as to 
secure a steam-tight fastening which would permit 
an automatic separation of the two ends when the 
cars were uncoupled; while resp.’s coupler was 
in all material respects the same as applts.’ & 
produced the same result, but omitted the use of 
one particular feature called a ‘“‘rib’’ or hinge 
joint, which was proved to have been a very 
material element in the success of applts.’ coupler, 
their specification showing that they never con- 
templated its omission or that their invention 
could be operated without it :—Held: there had 
been no infringement, for respt.’s coupler was 
shown to have been a different & a new way of 
achieving the end contemplated by applts.’ 
coupler.—CONSOLIDATED CAR HEATING Co. v. 
CAME, [1903] A. C. 509; 72 L. J. P. C. 110; 89 
L. T. 224; 19 T. L. R. 692; 20 R. P. C. 745, P. C. 
Annotation :—Reid. Ke Van Berkel & Booth (1906), 23 

R. P. C. 573. 

2452. ——- ——-.]—It appears from the judg- 
ment of ANDERSON, B., in Jupe v. Pratt, No. 2442, 
ante, approved by the House of Lords in Chamber- 
lain & Hookham, Lid. v. Bradford Corpn., No. 2448, 
ante, that though you cannot take out a patent for 
a principle, yet if the principle is new, & you show 
one mode of carrying it into effect, you may protect 
yourself against all other modes of carrying the 
principle into effect. If, however, the principle is 
not new, you can only protect yourself against those 
modes of carrying it into effect which are sub- 
stantially the same as the mode you have yourself 
invented, the question in each case being what is 
the pith & marrow of the invention sought to be 
protected, & it being impossible to treat any 
principle already known as part of such pith & 
marrow (PARKER, J.).—BRITISH UNITED SHOE 
MACHINERY Co., Lrp. v. SIMON COLLIER, LID. 
(1908), 25 T. L. R. 74; 26 R. P. C. 213; on appeal 
(1909), 25 T. L. R. 415, C. A.; (1910), 26 T. L. R. 
587, H. L. 

2453. ——— Pioneer patent.|—LAMBERT v. IN- 
TERNATIONAL PHONOGRAPH INDESTRUCTIBLE 
Recorp Co., Lrn. (1904), 48 Sol. Jo. 261, C. A. 

2454. ——— Improvements immaterial.] —(1) A 
claim to a principle to be carried into effect in any 
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12 & 13, A.] 


way you will is a claim to the principle. The 

principle of this invention is, that you are to use 

hot air instead of cold. At the trial the notice 
of objections must be proved. : 

(2) If the invention consist in applying the air 
heated while in transitu, then, however great the 
improvement which defts.’ apparatus may be 
on that described in the specification, it is no less 
an infringement.—NEILSON v. HARFORD (1841), 
8 M. & W. 806; 1 Web. Pat. Cas. 295; 11 L. J. 
Ex. 20; 151 KH. R. 1266. 

Annotations :—As to (1) Refd. Edison & Swan United Flectric 
Light Co. v. Holland (1888), 4 T. L. R. 686; Ticket Punch 
Register Co. v. Colley’s Patents (1895), 12 R.P.C. 171; 
Pneumatic Tyre Co. & Dunlop Pneumatic Tyre Co. v. 
Tubeless Pneumatic Tyre & Capon Heaton (1898), 14 
T. L. R. 341. As to (2) Refd. Crane v. Price (1842), 12 
L. J. C. P.81; Unwin v. Heath (1855), 5 H. L. Cas. 505. 
Generally, Refd. Cook v. Pearce (1844), 8 Q. B. 1054; 
Stead v. Williams (1844), 7 Man. & G. 818; Allon »v. 
Rawson (1845), 1 C. B. 551; Millingen v. Picken (1845), 
1 C. B. 799; Beard v. Kgerton (1846), 3 C. B. 97; 
Beard v. Egerton (1849), 8 C. B. 165; Hull v. Bolland 
(1856), 27 lL. T. O. S. 221; Hills v. London Gas Light Co. 
(1860), 5 H. & N. 312; Betts v. Menzies (1862), 10 H. L. 
Cas. 117; Hill v. Evans (1862), 4 Do G. F. & J. 288; 
Simpson v. Holliday (1865), 5 New Kep. 340; Stoner v. 
Todd (1876), 4 Ch. D. 58; Re North Western Rubber 
Co. & Hittenbach, [1908) 2 K. B. 907; British Vacuum 
Cleaner Co. v. L. & S. W. Ry. (1912), 29 R. P. C. 309. 
Mentd. Berwick v. Horsfall (1858), 4 C. B. N. S. 450; 
Peek v. North Staffordshire Ry. (1863), 10 H. L. Cas. 473 ; 
Lewis v. G. W. Ry. (1877), 47 L. J. Q. B. 131. 

2455. -|—WARD BroTuUERS (BLACK- 
BURN), Lrp. v. MOORE & AVERY (BLACKBURN), 
Ltp., No. 2648, post. 

2456. Use of equivalents.|—At the trial the 
pltfs. alleged infringement of four of the claims, 
& substantially the only contest was as to the 
construction of the claims & as to infringement. 
In the described form of pltfs.’ apparatus molten 
type metal was injected into a mould & then pushed 
forward by a reciprocated plunger; the mould 
was left empty after each cast & the product 
consisted of a continuous strip of metal built up 
of successive casts, each cast being welded on to 
the one preceding it. In deft.’s apparatus molten 
metal was introduced at one end of a mould, & 
intermittently worked grippers pulled forward 
the strip of mctal produced. The mould was never 
emptied. Deft. contended that his process was 
a continuous process involving no break in the 
continuity of the strip & no re-fusion of the metal 
once it had solidified, & that it differed from the 
patented process, which was an intermittent one 
& involved re-fusion of the solidified metal in order 
to weld the succeeding cast on to it :—Held: upon 
the evidence a break occurred in deft.’s process, & 
the purpose of the intermittence in both pltfs.’ 
& deft.’s operation was to allow the metal to cool 
& contract sufficiently to pass through the mould ; 
there was sufficient subject-matter in pltfs.’ 
invention to support a wide construction of pltfs.’ 
specification; the patent was for a process & 
also was for apparatus; deft.’s process was 
similar in essentials to the process described in 
pitfs.’ specification & it was carried out in an 
apparatus, which qua the essentials of the process 
as described, as distinct from the described 
apparatus, produced the product desired by equiva- 
jJent means; a cast was none the less ejected from 
the mould because it was drawn out by traction 








Lips & Co. (1909) 
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2457 i. Patent is for combination—Not 
for component parts.}—-MACDONALD v, 
FRASER (1894), 11 R. P. C. 169.—SCOT. 


2457 ii, ——— ———.}—_LYnca v. PHIL- 


P. C. 389.—SC 
a. Substitution of well known equiva- 
lent part.J—If an alleged infringer 
omits one element of the combina- 
tion he does not { 
bination ;, but if ins 


PATENTS AND INVENTIONS. 


instead of being pushed from behind.—Law 
ee Corpn., Lip. v. SLATTERY (192 ia 
R. e e oo ’ 


Sub-sEcr. 13.—PATENTS OF COMBINATION. 
A. In General. 


2457. Patent is for combination—Not for com- 
ponent parts.|—Letters patent were granted for 
‘‘improvements in agricultural machines.’’ The 
specification claimed the construction of reaping 
or grain cutting & gathering machines, according 
to improvements described—viz. ‘' the construct- 
ing & placing of holding fingers, cutting blades, 
& gathering reels respectively in @& Manner 
described, & the embodiment ot these parts as so 
constructed & placed, all or any of them, in 
machines for reaping purposes.’’ In an action 
for the manufacture & sale of cutting blades similar 
to pltf.’s:—Held: there was no infringement, 
the patent having been granted for the combina- 
tion of the parts into a machine, & not for the 
several varts themselves.—McCorMIcK v. GRAY 
(1861), 7H. & N. 25; 31 L. J. Ex. 42; 4 1. T. 
832; 9 W. R. 809; 158 E. R. 377. 


Annotation :—Apld. Dunlop Pneumatic Tyre Co. v. Moseley, 
[1904] 1 Ch. 164. 


2458. .|—In a patent for an arrange- 
ment & combination of parts so as to form an 
entire machine, & not for any particular part of 
the machine, protection will not be given to a 
particular part, the advantages of which are 
altogether collateral to the invention for which 
protection is claimed by the specification, & which 
would not in itself be patentable.—PARKEs v. 
STEVENS (1869), 5 Ch. App. 36; 22 L. T. 635; 
18 W. R. 2338, L. C. 

Annotations :—Consd. Murray v. Clayton (1872), 7 Ch. App. 
570; Harrison v. Anderston Foundry Co. (1876), 1 App. 
Cas. 574. Refd. Clark v. Adie (1875), 10 Ch. App. 667 ; 
Thomson v. Moore (1889), 6 R. P. C. 426. 

2459. -|—The patentee of an apparatus to 
be used in manufacturing wine glasses brought an 
action for infringement of this patent, & by his 
particulars of breaches alleged that defts. were 
using the process described in the specification. 
Defts. denied infringement, & put in issue the 
validity of the patent, & alleged prior user of the 
invention by several persons:—IJ/eld: (1) the 
process described in the particulars of breaches 
was not that which pltf. claimed to have invented ; 
(2) according to the true construction of the 
specification the patent was one for a particular 
combination; (3) defts. had not used this com- 
bination, & had not therefore infringed ; (4) the 
prior user gone into was proved.—RICHARDSON v. 
CASTREY & GEF (1887), 4 R. P. C. 265. 

2460. ——— Combination of chemical substances 
—Restriction to proportions specified.|—MaxiIm- 
NORDENFELT GuNS & AMMUNITION Co. & MAXIM 
v. ANDERSON (1898), 14 T. L. R. 487; 15 BR. P. ©. 
421, H. L. 

2461. -—_ ——— Unless components novel—& 
claimed in specification.|—(1) Where a patent 18 
taken out for an invention consisting of the 
combination in one thing. of several subordinate 
parts, the question whether or not a person taking 
& using a certain number of such parts & omitting 
others has taken the substance of the invention & 











an element he substitutes 4& wel 
known equivalent he, in fact, uses i 6 
combination.— BARNETT Mo@riny 13 
v. CANADIAN STEWART Co. (1910), 
Exch. C. R. 186.—CAN. r 

b. Use of some new seeern = 
paris.}—A patent for a combination 


25 R. P. C. 694; 
OT. 


e the com- 
of omitting 
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thereby infringed the patent is a question not of 
law, but of fact, to be decided by the jury or ct. 
with reference to the circumstances of the particular 
case. 

(2) Where a patent is taken out for a combina- 
tion, it will protect the several subordinate 
parts & all subordinate combinations of such 
parts, provided the subordinate parts or com- 
binations be themselves properly subjects for a 
patent, & also provided that it is clearly & pre- 
cisely defined by the specification what are the 
subordinate parts or combinations of parts in 
respect of which, as well as the entire combination, 
protection is claimed. 

A patent was taken out for ‘‘ improvements ”’ 
in a machine for clipping horses & other animals : 
one of the improvements relied upon was the 
combination in the machine of four things, viz.— 
the arching of the cutter-plate so as to give 
elasticity ; the use of fixed stems instead of 
screws to connect the cutter-plate & comb-plate ; 
the adjustment of certain nuts & washers so as to 
prevent friction; the mode of communicating 
motion to the cutter-plate so as to bring it into 
the true time of cutting. The first item was not 
described or referred to in the spccification, but 
was merely shown by certain drawings attached 
to the specification ; each of the three other items 
was admitted to have been well known & used in 
the trade; the specification did not contain any 
distinct claim in respect of the combination :— 
Held: the specification was not sufficient, & the 
combination of the four items was not protected 
by the patent.—CLARK v. ADIE (1877),2 App. Cas. 
oe ey L. J. Ch. 585; 36 L. T. 923; 26 W. R. 


Annotations :—As to (1) Arid. Proctor v. Bennis (1887), 
36 Ch. D. 740. 48 to (2) Consd. Dudgeon v. Thomson 
(1877), 3 App. Cas. 34 ; Cropper v. Smith (1884), 1 1. P. C. 
81; Killington v. Clark, Bunnett (1887), 58 L. T. 40. 
Apid. Muirhead v. Commercial Cable Co. (1894), 12 R. P C. 

39 ; Incandescent Gas Light Co. v. De Mare Incandescent 

Gas Light System (1896), 13 R. P. C. 559; Consolidated 

Car Heating Co. v. Came, [1903] A. C. 509; Patent Ex- 

poltetion v. Siemens (1904), 21 R. P. C. 549. Expld. 
unlop Pneumatic Tyre Co. v. Moseley, [1904] 1 Ch. 164. 

Apld. Sirdar Rubber Co. v. Wallington, Weston, [1905] 

1 Ch. 451. Distd. Hattersley v. Hodgson (1906), 23 

R. P. C..193. Apld. British United Shoo Machinery Co. 

v. Fussell (1908), 25 R. P. C. 631; Harrison Patents Co. 

v. Nicholson (1908), 25 R. P. C. 393. Consd. Pugh v. 

Riley Cycle Co. (1914), 31 R. P. C. 266. Refd. Thomsonv. 


Moore (1889), 6 R. P. C. 426; Dowler v. Keeling (1898), 
Wane R. 257; Leeds Forge Co. v. Deighton’s Patent 
e 


Tube Co. (1904), 21 R. P. C. 487; Van Berkel v. 
Booth (1906), 23 R. P. GC. 57: 


Fe eraph Co. y Mullard, Hadio Ah Ne yet oa ieae 
rae Pa enerally, - Gosnell v. Bishop (1888), 
2462. Use of subordinate part—Such part new 
& material.]—(1) A patent for a combination does 
not import a claim that each of its parts is new: 
& the patent may be valid though each part is old. 
(2) The use of a subordinate part only of a 
combination may be an infringement of a patent 
for the combination if the part so used be new 
& material.—LisTeR v. LEATHER (1858), 8 E. & B. 
1004; 27 L. J. Q. B. 295;4 Jur. N. S. 947; 
eae KE. R. 373, Ex. Ch.; affg. (1857), 3 Jur. N.S. 


Annotations :—As to (1) Consd. Lister v. Eastwood (1864), 
9 L. T. 766. Dbtd. Harrison v. Anderston Foundry Co. 

1 App: Cas. 574. Consd. Clark v. Adie (1877), 

pp. Cas. 315. Dbtd. British United Shoe Machinory 

Co. v. Fussell (1908), 25 R. P. C. 631. Refd. Harwood 
Gi ee Ry. (1860), 2B. & 8. 194; Thomson v. Moore 
(1857), 7K. & B. 726. VIN. FUCKEN VU. DLOVELS (LOUU 
5 Ch. App. 36. Oonsd. Suxby v. Clunes (1874), 43 L. 


several improvements is infringed 

- the adoption & use of some new & 
material part of those improvements.— 
(1879), 6 Nfid. 


3; Marconi’s Wireless 
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Ex. 228. Refd. Thomas v. Foxwell (1858), 5 
37; Wright v. Hitchcock (1870), L. R. 5 Exch. 37. 
Gener any Refd. Betta v. Menzies & Wildey (1860), 6 Jur. 
N. 8S. 1290; Soc. Anon. des Manufactures de Glaces tv. 
Tilghman’s Patent Sand Blast Co. (1883), 25 Ch. D. 13 
Dunlop Pneumatic Tyre Co. v. Moseley (1964), 911. T. 40. 
2463. Use for different purpose—-Of combina- 
tion.|—To adopt a combination of machinery or 
arrangement of apparatus originally directed, to 
one purpose, & to use it for another & additional 
purpose, is an infringement of the patent which 
first introduced that combination or arrangement. 

—CANNINGTON v. NUTTALL (1871), L. R. 5 H. L. 

205; 40 L. J. Ch. 739, H. L. 

Annotations :—Consd. Pneumatic Tyre Co. v. East London 
Rubber Co. (1896), 75 L. T. 488. Refd. Re Gaulard & 
Gibbs Patent (1890), 7 R. P. C. 367; Vickers v. Seddell 
(1890), 7 R. PP. C. 292; Gadd & Mason v. Manchester 
jorpn. (1892), 67 L. T. 569; Pirrie v. York Street Flax 
Spinning Co. (1894), 10 R. P. C. 34. 


Of essential part.]|—See Sub-sect. 13, D., 





ost. 
: 2464. Use of some component parts—Whether 
substance of patent adopted—Question of fact.|— 
CLARK v. ADIE, No. 2461, ante. 

2465. Combination giving same result—But of 
different elements.|—NEEDHAM & KITE v. JOHN- 
SON & Co. (1884),1 R. P. C. 49; Griffin’s Patent 
Cases (1884-1886), 168, C. A. 

2466. Use of combinations with colourable 
variations.|——Euriicno v. Innen & SANKEY, No. 
2519, post. 

2467. -|—The owner of a patent for im- 
provements in gas lamps brought an action against 
M. & co. alleging infringement & asking for the 
usual relicf. Defts. denied infringement & put 
in issue the validity of the patent. The only 
material difference between their combination & 
that of pltfs.? was, that whereas in pltfs.’ lamp 
there were gauze coverings placed in two distinct 
positions & serving the purpose of moderating & 
equalising the currents of air, in defts.’ lamp there 
was only one gauze covering, which did not occupy 
precisely the same position as cither of the two 
in pltfs.’ lamp, but which, according to the 
evidence, answered the same purpose, although 
less effectively. The allegation of invalidity was 
abandoned by defts. at the bar: —Held: having 
regard to the evidence & to the fact that upon 
the specification the equalising of the currents by 
the gauze, rather than the exact position of the 
gauze, appeared to be the aim of the invention, 
defts.’ combination was an infringement of pltfs.’— 
WENHAM Co., Lirp. v. May & Co. (1887), 4 R. P. C. 
303. 

2468. .|—The proprietors of a patent 
granted for an invention in respect of ‘‘ Improve- 
ments in & connected with vacuum cleaners ”’ 
brought an action for infringement. Claim 1 of 
the complete specification was as follows: “‘A 
vacuum cleaner consisting of a single acting 
bellows the upper end of which is provided with a 
handle & is slidable with the said handle on a 
central stale or handle secured to the lower end 
of the said single acting bellows, which lower end 
forms part of a chamber containing a porous bag 
& having a lid provided with a tube extending into 
the said bag, which tube serves to receive a nozzle, 
both the said upper & lower ends of the said single 
acting bellows being provided with suitable 
valves.’”’ Deft. denied that he had infringed & 
alleged that the patent was invalid by reason 
(inter alia) of prior publication & want of subject- 








7 | matter. It was contended on behalf of deft. that 


J—A valid patent for an 
entire combination for a process gives 
rotection to each part thereof, which 
s new, & material for that process.— 
o. ADAMJI BaHuBa (1904), 


I. L. R. 26 All. 96.—IND. 


d. All essential & characteristic parts 
must be used.J}—~If a patent is for 
a combination, there is no infringement 


unless all the essential & characteristic 


766 


Sect. 1.—What constitutes infringement: Sub-sect. 
13, A., B. & C.) 


the nature of the patent was such that the patentee 
must be held strictly to what he had claimed & 
that, if the claim was wide enough to include the 
alleged infringing article, the patent was invalid 
for want of subject-matter :—Held: pltf.’s patent 
was for the combination of six elements; the 
deft.’s machine contained every element of the 
said combination with the exception that the 
position of the exhaust valve in the bellows was 
different ; the difference was insufficient to dis- 
tinguish the two machines; & the deft.’s machine 
was an infringement.— ROTH v. CRACKNELL (1921), 
38 R. P. C. 120. 

2469. Chemical equivalent.|—In 1885, a 
patent was granted to W. for the manufacture of 
an illuminant appliance for gas & other burners. 
For this purpose, he stated in his specification 
that he employed a compound of oxide of lantha- 
num & zirconium, or of these with oxide of yttrium ; 
that instead of using oxide of yttrium, ytterite 
earth, & instead of oxide of lanthanum, cerite 
earth, containing no didymium & but little cerium 
might be employed. The process described con- 
sisted in impregnating a fabric with a solution of 
nitrates or acetates of the oxides, exposing it to 
ammonia gas, & afterwards burning off the fabric, 
leaving the earthy matters in the form of a skeleton 
hood or cap. He claimed ‘‘ the manufacture, 
substantially as herein described, of an illuminant 
appliance for gas & other burners, consisting of a 
cap or hood made of fabric impregnated with the 
substances mentioned & treated as set forth.” 
Pitfs., in whom this patent had bécome vested, 
commenced an action for infringement against 
defts., who were threatening to make & sell 
fringes of threads to be used as illuminant 
appliances. The substances which deft. threatened 
to use for making the fringes consisted of certain 
salts of zirconium & magnesium, & as alleged by 
them, nitrate of erbium, but, as alleged by pltfs. 
from analyses, a soluble salt of the oxides of the 
yttrium group. The process was substantially 
that of pltis., by impregnating with a solution of 
the salts, & after burning off the carbon of the 
threads in the flame, leaving an earthy residuum 
in the form of the threads; but the ammoniation 
was omitted. Defts. contested the validity of the 
patent on several grounds:—Held: patentee 
claimed a combination of his whole process, 
including the use of lanthanum; defts. though 
omitting the use of lanthanum, had taken the 
substance of patentee’s process & had infringed.— 
INCANDESCENT GaAs LIGHT Co., LTD. v. DE MARE 
INCANDESCENT Gas LIGHT SystTEM, Lirp. (1896), 


12 T. L. R. 495; 13 R. P. C. 559, C. A. 
Annotation :—Distd. Crosfield ». Techno-Chemical Labora- 
tories (1913), 29 T. L. R. 378. 


2470. Use with differences.|—Moore v. BEN- 
NETT, No. 2946, post. 

2471. One integer having no counterpart in 
plaintiff’s apparatus.|—-HIGGINSON & ARUNDEL v. 
PYMAN, SAME v. SAME, No. 2389, ante. 








B. New Combination producing New Result. 


2472. General rule.|—(1) Where a patent has 
been granted for a combination which produces a 
new result, the patent is infringed if in substance 
& in essence the combination is taken. 

(2) In an action by P., patentee of a stoking 
machine, for infringement against persons who had 


features of the patented combination 
are used.—GWYNNE v. DRYSDALE & 
Co. (1886), 13 KR. (Ct. of Sess.) 684; ~ 
23 Sc. L. R. 465. OT. 


6. Omission of material part.}] — 
Srons & Co., LTD. v. B & 
LTD. (1909), 26 R. P. 6. 
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purchased stoking machines made by B., it, wag 
proved that before the purchase P., knowing that 
they were going to set up stoking machines, went 
to them & asked them to try his machine, gg: ng 
that they would find it a better machine than B.'s 
without giving any intimation that he considered 
B.’s machine to be an infringement of his patent 
though he admitted that he did at that time 
consider it to be so & intended to take legal pro- 
ceedings when he was in funds :—Held: as the 
p rchasers did not depose that when they bought 

3 machines they were ignorant of P.’s patent, 
nor was there any reason to believe that they 
were ignorant of it, or that P. supposed them to 
be so, P. had not on the ground of acquiescence 
or estoppel lost his right to sye them for an in- 
fringement in using B.’s machines, it not being the 
duty of a patentee to warn persons that what they 
are doing is an infringement, & P.’s conduct not 
amounting to a representation it was not an 
infringement.—PROcCTOR v. BENNIS (1887), 36 
Ch. D. 740; 57 L. J. Ch. 11; 57 L. T. 662; 36 
W. R. 456; 3 T. L. R. 820; 4 BR. P. C. 833, C. A. 
Annotations :—As to (1) Consd. Automatic Weighing Machine 

Co. v. Combined Weighing Machine Co. (1888), 6 R. P. C. 

120: Automatic Weighing Machine Co. v. Knight (1889), 

6 R. P. C. 297; Thomson v. Moore (1890), 6 R. P. C. 426. 

Apld. Muirhead ce. Commercial Cable Co. (1894), 12 R. P.C, 

39: Ticket Punch & Register Co. v. Colley’s Patents 

(1895), 11 T. L. R. 262; Perry v. Suc. des Lunetiors (1896), 

13 R. P. C. 664; Akt. Separator v. Dairy Outfit Co. 

(1898), 15 R. P. C. 327. Consd. Consolidated Car Heating 

Co. v. Came, [1903] A. C. 509. Apld. British United 

Shoe Machinery Co. v. Thompson (1905), 22 R. P. C. 175. 

Conusd. Van Berkel v. Booth (1906), 23 R. P. ©. 573. 

Refd. Gosnell v. Bishop (1888), 4 T. L. R. 897; Proctor 

v. Sutton Lodge Chemical Co. (i888), 5 R. P. C. 184; 

Boyd v. Horrocks (1889), 6 R. P. C. 152; Crampton »v. 

Patents Investment Co. (1889), 6 R. P. C. 287; Nobel’s 

Explosives Co. v. Anderson (1894), 11 R. P. C. 519; 

Incandescent Gas Light Co. v. De Mare Incandescent 

Gas Light System (1896), 13 R. P. C. 559; Incandescent 

Gas Light Co. v. Sunlight Incandescent Gas Lamp Co. 

(1896), 13 R. P. C. 333; Presto Gear Case & Components 

Co. v. Simplex Gear Case Co. (1898), 15 R. P. C. 635; 

Van Beskel v. Simpson (1906), 23 R. P. C. 237; Lynch 

& Wilson v. Phillips (1909), 25 R. P. C. 694; Roth v. 

Cracknell (1921), 38 R. P. C. 120. 

2473. |—The owners of letters patent 
for ‘‘ Improvements in machinery for breaking 
pig iron” brought an action for infringement. 
The patentees in their specification described 
mechanism for feeding the mass in position, 
clamping it, breaking off pigs from the sow, & 
breaking the sow, & for each of these operations 
they described plungers working in ram cylinders. 
In their first claim they claimed the machine 
comprising the four rams for the four operations, 
substantially as described. The specification 
stated that plungers, instead of being operated 
by hydraulic power, might be actuated by steam 
or other motive agent. In defts.’ machine the 
operations were effected by means of eccentrics, 
toggle links, levers & cams, off a mechanically 
driven shaft, whereas pltfs.’ machine had no 
revolving parts. The question of infringement 
turned on the point whether the claims were 
confined to machines such as described & operated 
by means of rams, or whether they included 
machines with similar or analogous working parts 
epee by means of a power driven shaft :— 

eld: pltis. could only claim the invention 
specified, that is, the machine with four rams for 
four definite purposes, & defts. had not infringed. 

I have always taken the view so far, that when 
you get an absolutely new result, carrfed out by 
new machinery, it is just—I object to use the 





| word ‘‘ benevolent ’’—to construe the specification 


PART XIV. SECT. 1, SUB-SECT. 
RO —B, 


{. Commerctal succees— Not 
to achieved.}—GENERAL ENGINEERING 


Part XIV.—INFRINGEMENT. 


as describing the essential operations to be per- 
formed in order to c the invention into effect. 
If you find that the alleged infringer has taken a 
known mechanical substitute, but the operations 
described in the specification are being carried 
out, infringement is established. . . . Under these 
circumstances when you find a new operation 
successfully carried out, the construction to be 
put on such a specification ought to be to give a 
atentee the fair benefit thereof, if he has not so 
imited his claim that anything whereby the same 
sequence of operations is carried out cannot 
fairly be said to come within it (LORD ALVERSTONE, 
C.J.).— MARTIN & JAMES v. CoNSETT IRON Co., 
Lrp. (1907), 25 R. P. C. 27, C. A. 

2474 -|—Where the patent is for a com- 
bination of parts or a process, & the combination 
or process, besides being itself new, produces new 
& useful results ; every one who produces the same 
results by using the essential parts of the com- 
bination or process is an infringer, even though he 
has, in fact, altered the combination or process 
by omitting some unessential part or step & sub- 
stituting another part or step, which is, in fact, 
equivalent to the part or step he has omitted 
(PARKER, J.). 

The question here, again, is a question of the 
essential features of the invention said to have 
been infringed. If that part of the combination, 
or that step in the process for which an equivalent 
has been substituted, be the essential feature, or 
one of the essential features, then there is no room 
for the doctrine of equivalents, & to ascertain the 
essential features of an invention, the specification 
must be read & interpreted by the light of what 
was generally known at the date of the patent 
(PARKER, J.).—MARCONI & MARCONI’S WIRELESS 
TELEGRAPH Co., Lrp. v. British Rapio-TEe.e- 
GRAPH & TELEPHONE Co., Lrp. (1911), 27 T. L. R. 
274; 28R. P. C. 181. 

Annotations :—Refd. Fellows v. Lench (1916), 34 R. P. C. 

45; Osram Lamp Works v. Pope’s Klectric Lamp Co. 

(1917), 34 R. P. C. 369. Mentd. Amalgamated Properties 


of Rhodesia (1913), Ltd. v. Globe & Phoenix Gold Mining 
Co. (1916), 116 L. T. 111. 


2475. -|—A patent was granted in 1900 for 
“Improvements in apparatus for wireless tele- 
graphy.” One of the claims was for “ A trans- 
mitter for electric wave telegraphy consisting of a 
spark producer having its terminals connected 
through a condenser with one circuit of a trans- 
former, the other ciicuit being connected to a 
conductor & to earth or a capacity the time period 
of electrical oscillations in the two circuits being 
the Same or harmonics of each other.” In a 
previous action, Marconi & Marconi’s Wireless Tele- 
graph Co., Lid. v. British Radio-Telegraph & Tele- 
phone Co., Ltd., No. 2474, ante, for infringement of 
the patent, it was held that the invention consisted 
in the substitution for a single circuit, in both 
transmitter & receiver, of a pair of circuits, one 
radiating or absorbing readily, & the other oscillat- 
ing persistently & being a conserver of energy, the 
two circuits being tuned together, & linked by 
means of a transformer, so that electrical oscilla- 
tions in the closed & persistently oscillating 
circuit built up & maintained similar oscillations 
in the open & readily vibrating secondary, & the 
two circuits of the receiver, with similar inter- 
action, being tuned to the same time-period as 
the circuit of the transmitter ; that the invention 
was useful, & the patent was valid; that the 
claim was for a new combination producing a new 
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result, & the two-coil transformer was not an 
essential part of the invention, & that defts., 
notwithstanding the fact that they had used an 
auto-transformer, had infringed. In a subsequent 
action for infringement of the patent it was proved 
that defts.’ apparatus was, for electrical purposes, 
identical with that previously held to be an infringe- 
ment except for the introduction into the primary 
circuit of two additional spark gaps & a through- 
charging coil. Defts. contended that in their 
apparatus the working was improved, as the 
presence of the spark gaps substantially reduced 
the length of the primary wave train, & after the 
primary had ceased to oscillate, the secondary 
continued to oscillate :—Held: it was not an 
essential feature of the invention that the prim 
should persistently replenish the secondary wit 
energy, & maintain the radiating secondary; in 
both pltfs.’ & defts.’ installations the primary 
oscillations died down before the secondary 
oscillations ceased, & the question was one of 
degree, depending largely on the radiator em- 
ployed ; defts. had in substance taken the patented 
invention & had infringed ; the invention had not 
been anticipated; & the patent was valid.— 
MARCONI v. HELSBY WIRELESS TELEGRAPH Co. 
(1914), 30 T. L. R. 688; 31 KR. P. C. 399. 


C. New Combination producing Known Result. 

2476. Patent restricted to particular combination 
—Use of mechanical equivalents.]|——-CuRris v. 
Piatt, No. 2479, post. 

2477. .|—The assignees of a patent 
for improvements in machinery for rolling metals, 
brought an action for suspension & interdict 
against alleged infringers, on the ground that the 
material part of a patented combination had been 
used by them. The material part consisted of a 
tilter, forming a convenient means for turning & 
moving transversely across the feed roller bars, 
or slabs of metal when being conducted along the 
feed rollers towards the grooves of the rolls. The 
specification further described improved arrange- 
ments of hydraulic apparatus acting on ingots, or 
blooms, or masses of metal aftcr each passage 
between the rolls, ‘‘ so as to turn or assist in moving 
them into the positions for passing through the 
successive grooves of the rolls,’ according to two 
alternative modifications, in both of which vertical 
hydraulic cylinders, with lifter heads attached to 
their rams, were distinctive features for actuating, 
by a direct upward thrust, the tilting process by 
which the metals were turned into their positions 
for passing through the rolls. The machinery used 
by defenders embraced an oscillating vertical 
hydraulic cylinder, which was claimed to be a 
mechanical equivalent for the stationary vertical 
hydraulic cylinder in pursuers’ patent. Defenders 
maintained there were substantial differences, as 
they used two carriages & four hydraulic cylinders, 
instead of one carriage & two cylinders. Alterna- 
tively pursuers alleged that their fourth claim for 
the combination of the fixed horizontal hydraulic 
cylinder, or cylinders, with the traversing vertical 
hydraulic cylinder, substantially as & for the 
purposes hereinbefore described, was infringed :— 
Held: applts.’ invention consisted in the sub- 
stitution of a combination of mechanical equiva- 
lents for the mechanism previously known & used 
for attaining the same end, they, therefore, could 
not claim mechanical equivalents as infringements, 
& nothing could be an infringement unless in 


sds colourable evasion. }— 
re an invention relates to the pro- 
duction of an old result by means of a 
novel combination of old parts, or to 
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Sect. 1.—What constitutes infringement: Sub-sect. 
13, C. & D.] 


substance identical; resps.’ apparatus was not 
identically the same as applts.’, as resps.’ lifters 
operated in concert & not separately, & the duplica- 
tion of carriages & cylinders was advantageous, 
if not necessary, for the effective working of their 
lifters, consequently there was no infringement ; 
as to the alternative claim, to support this applts. 
required to extend their claim to the combination 
in any apparatus for shifting metal, however 
differing in other respects, & the claim from its 
language could not be so extended.—MILLER & 
Co. v. CLYDE BRIDGE STEEL Co., Lrp. (1892), 9 
R. P. C. 470, H. L. 


2478. .|—Pltf. was the owner of a 
patent for an automatic electric time check, & 
brought this action for infringement of his patent. 
Time checks were old, & pltf.’s invention was of a 
special combination of parts. Defts. were working 
under a subsequent patent for time-checking 
apparatus. They denied infringement & alleged 
the invalidity of pltf.’s patent :—Hcld: (1) the 
question of infringement was whether defts. had 
taken, with slight variations or mechanical 
equivalents, the substance of pltf.’s combination ; 
in the present case, even if pltf. & defts. had the 
same object, which was doubtful, defts. had not 
taken the substance of pltf.’s combination, & the 
action was dismissed, with costs; (2) although 
the question of the validity of the patent was not 
decided, several of the particulars of objections 
relating to the question of validity were allowed 
as reasonable.—JARDINE v. KING MENDHAM & Co. 
(1896), 138 R. P. C. 411. 

2479. Adoption with slight variation.|— 
(1) Where an invention consists of the discovery 
of particular means for attaining a result, which 
result is already perfectly well known, the inven- 
tion is only for the means; & the invention of 
one set of particular means does not interfere with 
the invention of another set of means to the same 
end, provided that the two sets of means are 
distinct, & the latter docs not involve a colourable 
imitation of the former, or an incorporation of the 
former, with additions. 

(2) Ignorance of the existence of a former 
invention is no answer to a charge of infringement, 
where the second invention is capable of being 
accurately represented as an imitation of the 
former. 

(3) Where an inventor described his invention 
as improvements applicable to certain machines 
commonly known as self acting mules, particularly 
those constructed with the improvements of 
L. & R. & a second inventor having taken the 
same elements of construction produced a new 
combination of agents, arriving at the same result, 
but by a process of thought in which he did not 
appear to have derived assistance from his know- 
ledge of the former invention, there was held to 
be no infringement.—CurRTIS v. Piatt (1864), 3 
Ch. D. 188, n.; 11 L. T. 2453; Goodeve’s Patent 
pone 144, L. C.3 affd. (1866), 35 L. J. Ch. 852, 











Annotations :—Asto (1) Consd. Adie v. Clarke (1876), 3 Ch. D. 


134. Apld. Badische Anilin und Soda Fabrik v. Levinstein 
(1883), 24 Ch. D. 156. Distd. Proctor v. Bennis (1887), 
36 Ch. D. 740; Thomson v. Moore (1889), 6 R. P. C. 426. 


Apld. Boyd v. Horrocks (1889), 6 R. P. C. 152; Miller 
_ folds v. Reynolds (1892), 9 R. P. C. 270; Ticket Punch & 


& machino utilising an old principle 
or system, the patentee is protected 
only in respect of the particular 
means specified & set forth in his 
Specifications & claima; & in such 
circumstances it may be no infringe- 


evasion.—G 


ment to achieve the same result by 
the use of well-known equivalents, 
provided it ia not a mere colourable 
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Register Co. v. Colley’s Patents (1895), 11 T. L. R. 
Harrison Patents Co. v. Nicholson ‘A oo), 25 Rb, vo 
Refd. Gosnell v. Bishop (1888), 4 T. L. R. 897; Jahnew. 
v. Boll (1891), 9 R. P. C. 943 Presto Gear Caso & Com- 
. v. Simplex Gear Case Co. (1898), 15 R. P. ©, 
35; British United Shoe Machinery Co. v. Thompson 
(1904), 22 R. P. C.177. 4a to (3) Retd, Akt. Separator 


v. Dairy Outfit Co. (1898), 15 R. P. O. 327. Gener 
Refd. Murray v. Clayton (1873), 21 W. R. 498; Siddall 2: 
Vickers (1888), 39 Ch. D. 92. 








2480. -]—(1) The evidence of experts 
is legitimate and important to inform the ct. what 
are or are not mechanical equivalents. (2) Pitts, 
in this action were proprietors of a patent for an 
invention of ‘improvements in apparatus for 
cancelling & registering cheques,’’ chiefly used for 
omnibus bell punches, & defts. were proprietors of 
a subsequent patent for similar objects. Pltfs. 
alleged that defts.’ bell punches were infringements 
of pltfs.’ patent. Defts. denied this. In pltfs.’ 
machine, when the ticket was inserted in position 
to be punched, it moved a rod sliding longi- 
tudinally in the punch, & thus turned a lever & 
disengaged it from a stop wheel. Until the lever 
was disengaged the apparatus could not be set 
in motion. The conductor then pushed another 
rod & so caused a ratchet wheel to rotate & act 
by a tooth on another lever, which effected the 
punching, & the registcring &  bell-ringing 
mechanism were effected at the same time by the 
shaft & another tooth of the ratchet wheel. The 
insertion of the ticket, therefore, by releasing the 
stop-wheel unlocked the machine. In defts.’ 
machine, after the ticket was inserted, the con- 
ductor pressed down a handle & so pushed forward 
the punch; a rod sliding in the punch was moved 
forward to the ticket by a spring & was stopped 
by the ticket ; the punch was still pushed forward, 
as the handle was pressed further down, & carried 
on with it the other parts of the machinery; as 
the rod was kept stationary by the ticket, the 
other parts of the machinery carried on by the 
punch moved forward on the rod & dropped on 
to a lower part of it, & so engaged with the bell- 
ringing & registering apparatus; the handle 
pressed further down forced the punch through 
the ticket & the rod was then pushed by its 
spring through the hole, & the forward movement 
of the rod raised up the other part of the machinery 
again to its original position. If the ticket were 
not inserted, the handle, if lowered, would work 
the punch forward & with it the rod & the other 
machinery, but as the rod would not be stopped 
by the ticket, the other machinery would not fall 
& engage with the bell-ringing & registering 
devices. In effect, the inserted ticket formed @ 
part of the machine when in operation, but did 
not unlock the machine :—Held: pltfs. only 
claimed for a combination to bring about a known 
result & were therefore confined to their special 
combination ; defts. had not taken pltfs.’ com- 
bination in substance, with colourable variations, 
but had invented a substantially different com- 
bination, & had therefore not infringed.—TICKET 
Punch & RecGisteErR Co., Lrp. v. COLLEY’s 
Patents, Lrp. (1895), 11 T. L. R. 262; 12 
R. P. C. 171, 0. A 


Annotation :—Retd. Incandescent Gas Light Co. v. De Mare 
cuendenrent Gas Light System (1896), 13 R. P. ©. 


2481. -|—JARDINE v. KING MENDHAM 
& Co., No. 2478, ante. 

2482. = .|—The owners of a patent for 
a cigar piercer brought an action for infringement 


h. Material & characteristic gue 
not ado 














WIRE TYING 


ERRARD pted.jJ-—- WALLACH wv. AOK 
MAcHINE Co., Lrp. v. LAIDLAW BALE- (ALEXANDER) & Son, LTD. (1905), 22 
Tiz Co., Lrp., [1926] 4 D. L. R. 53 


r) r CO. 681.—SCOT. 


Part XIV.—INFRINGEMENT. 


The alleged infringing cigar piercer differed in 
some details from the patented article; in 
particular it had not a tubular scoop-like cutter. 
Defts. at the trial relied mainly on anticipation, 
insufficiency of description in the specification, & 
non-infringement. At the trial it was held, that 
the patent was for the particular cigar piercer 
described in the specification & delineated in the 
drawings; that the patent had not been antici- 
pated & that the specification was sufficient; & 
that, although the patent was confincd to the 
machine described, defts. had infringed, as they 
had taken the patented machine with immaterial 
differences :—Held: the patent was for a com- 
bination to obtain a known result & was valid, 
but defts. had not taken pltf.’s combination & 
had not infringed.—HARDMUTH v. BAKER & SON 
(1904), 22 R. P. C. 66, O. A. 

2433. ** Colourably.’’|—(1) When a 
combination of instruments is the invention 
patented, an infringement of the patent must be 
an infringement of the combination. 

(2) A patentee having altcred his specification 
by disclaimer, lodged a complaint against certain 
manufacturers for breach of an interdict granted 
anterior to the disclaimer :—Held: the patentee 
ought to have instituted a new action; & although 
the instrument of the manufacturers was intended 
to execute the same work, it was no infringement ; 
although it was cognate, it had not the charac- 
teristic feature of the patentee’s invention. 

Applt.’s invention as it stood before the dis- 
claimer may have been new, useful, & legal, but 
it might not have been so under the altered specifi- 
cation. After the disclaimer the question’ of 
enforcing the old interdict could not be enter- 
tained (LOkD CAIRNS, C.). 

(3) The phrase ‘‘ colourably ”’ is very apt to 
mislead in these cases. If part of the property 
in the invention be really taken there is an infringe- 
ment, however much that may be disguised (LORD 
BLACKBURN).—DUDGEON v. THOMSON (1877), 3 
App. Cas. 34, H. L. 
lnnotations :—<As to (1) Refd. Miller v. Clyde Bridge Steel 

Co. (1892), 9 KR. P. C. 470; Ticket Punch & Register Co. 

v. Colley’s Patents (1895), 11 T. L. It. 262; Wallace »v. 


Tullis Itussell (1921), 39 R. P. C. 3. As to (2) * 
Thomson v. Moore (1889), 6 R. P. C. 426. As to (3) Apld. 
Automatic Weighing Machine Co. v. Knight (1889), 6 
R. P. C. 113, 297. Refd. Ellington v. Clark, Bunnett 
(1887), 58 L. T. 40; Higginson & Arundel v. Pyman, 
Same v. Same (1926), 43 R. P. C. 291. Generally, Refd. 
Incandescent Gas Light Co. v. De Mare Incandescent Gas 
Light LS batostia (1896), 13 R. P. C. 301; Harrison Patents 
Co. ». Nicholson (1908), 25 R.P.C.393 Re Kenrick & 
Jefferson’s Patent (1911), 29 R. P. C. 25. 


2484. Adoption with distinct variation.]— 
A patent for a mechanical arrangement whereby 
a particular operation may be performed for a 
particular purpose, the parts of the apparatus so 
arranged not being new in themselves, but thus 
first combined for that particular purpose, is not 
infringed by the adoption of the same arrange- 
ment or combination of parts for a similar pur- 
pose, if the mode of operation is sufficiently 
distinct & different on principle from that which 
was described or claimed in the patent & the 
object achieved is also sufficiently distinct or 
novel & does not form an essential part of the 
i Raa v. CLUNES (1874), 43 L. J. Ex. 

-]—In 1891, letters patent were 
granted to I. for an ‘‘ Improved apparatus em- 
ployed in the manufacture of artificial stone,’”? & 
in the amended specification the patentee, after 
describing his apparatus, stated that he desired 
it to be understood that he was aware that it was 
not novel to employ a steam chamber containing 

gh pressure steam in the manufacture of artificial 
—VOL, XXXVI. 
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sandstone; or to submit a mixture of slaked 
lime & sand to the action of high pressure steam 
in a closed chamber; or to mix & mould sand & 
caustic lime in a dry state, & then to allow the 
mixture to absorb water or steam; or to submit 
a mixture of sand & lime in moulds to pressure 
by applying weight thereto while subjected to 
the action of high pressure steam; & that he 
made no claim to any such apparatus separately ; 
or to either of such processes separately, but he 
claimed ‘‘an apparatus for the production of 
artificial stone, consisting of a closed chamber 
within which moulds, or boxes charged with a 
mixture of caustic lime & sand are subject to 
high pressure steam, the moulds being so placed 
together that they offer each other mutual support 
to withstand the bulging strain produced by the 
expansion of the lime in slaking, while the strain 
which is transmitted to the outermost surfaces 
is effectually resisted in the one direction by 
circular rings, & in the other direction by stay 
bolts, substantially as described.”’ In 1893, 
letters patent were granted to A. for ‘‘ Improve- 
ments in & connected with moulding boxes for 
the manufacture of artificial stone.’”’ The patentee 
claimed a system of moulding boxes, one of the 
features of which was that the bottom & side 
plates of the boxes were held together by plates 
forming the common ends of the system. Both 
patents became vested in P. who brought an 
action for infringement of the same. Defts., 
besides raising questions as to validity, denied 
infringement. Defts. used their moulds in a 
pile, which was tied together by rails or girders 
at the top & bottom connected at the ends by tie- 
rods, the latter, however, did not touch or support 
the ends; they employed no circular rings, stay- 
bolts or end plates. It was contended for pltf. 
that the principle of Proctor v. Bennis, No. 2472, 
ante, was applicable to I.’s specification, since it 
was based on a new process. J.’s specification 
had already been construed by the Ct. of Appeal : 
—J{cld: the principle of Proctor v. Bennis, No. 2472, 
ante, did not apply to I.’s specification & neither 
patent had been infringed by defts.—PETERS v. 
OWEN STONE Co., Ltn. (1899), 17 R. P. C. 80. 


D. Combination of Old and New Features. 


2486. Infringement depends upon user of novel 
part.|—BopMER v. BUTTERWORTH (1846), 7 L. T. 
O. S. 224. 

2487. -|—There may be a patent for a 
coinbination of old & new mechanism; & such 
patent will be infringed by using so much of the 
combination as is material; & it will not be less 
an infringement because the result is attained by 
the substitution of a mechanical equivalent.— 
SELLERS v. DICKINSON (1850), 5 Exch. 312; 20 
L. J. Ex. 417; 15 L. T. O. 8S. 163; 155 BE. R. 
134. 

Annotations :-——Consd. Lister v. Leather (1858), 8 E. & B. 
1004. Apld. Thomson v. Moore (1889), 6 R. P. C. 426. 
Refd. Holmes v. L. & N. W. Ry. (1852), 12 C. B. 831; 
Wren v. Weild (1869), L. R. 4 Q. B. 730. 

2488. -|—It is an infringement of patent 
for a combination, parts of which are material 
& new, to take a part which is new material & 
apply it to a machine which employs mechanical 
equivalents for other parts of the process described. 
in the specification.— BOvVILL v. KEYWORTH (1857), 
758. & B. 725; 29L. T. O. 8S. 104; 3 Jur. N.S. 
817; 5 W. BR. 686; 119 E. R. 1415. 

Annotations :—Refd. Thomas v. Foxwell (1858), 5 Jur. N. 8. 


0 
37: Bovill v. Goodier (2) (1866), L. R. 2 a. 195; Bovill 
». Smith (1868), Griffin’s Patent Cases (1887), 49. 


2489. |\—A patent was grunted to an 
invention for the purification of gas by means of 
DDD 
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Sect. 1.—What constitutes infringement: Sub-sect. 
18, D. & E.; sub-sect. 14.) 


precipitated or hydrated oxides of iron, & the 
specification stated the mode of obtaining such 
oxides. The use of a natural substance contain- 
ing precipitated oxide of iron was held not to be 
an infringement of the patent; but upon this 
substance being revivified in the manner described 
in the specification, an injunction to restrain the 
use of the substance so revivified was granted.— 
HILLs 2. LIVERPOOL UNITED GASLIGHT Co. (1862), 
= a J. Ch. 28; 71. T. 587; 9 Jur. N. S. 140, 
Annotation :-—Refd. Barrctt v. Vernon (1876), 35 L. T. 755. 

2490. ———.]—If a patent be taken out for an 
invention by means of a combination, the use of 
a subordinate part of the combination is no 
infringement of the patent, unless such part is 
new & material.— WHITE v. FENN (1867), 15 L. T. 
5605; 15 W. R. 348. 

2491. ———.]—-Now I come to the infringement. 
The infringement docs not make use of that part 
of the described invention. What is the result ? 
Not, I agree, that you at once say that there is no 
infringement which would enable shifty persons 
dealing with a patent, which consisted of several 
meritorious parts, if they happened to be described 
with the conjunction ‘‘ &’’ to use any of them or 
all but one of them, & to say that they had not 
infringed because they had not infringed all: 
that would not be the result; but I apprehend 
the true result is that you must show that that 
which had been infringed & made by the alleged 
pirate is a use in his machine of such part of that 
which is described in the specification as could 
stand by itself in respect of invention, & in respect 
of use as the subject of a distinct patent (WILLEs, 
J.).-—TATHAM v. DANIA (1869), Griffin’s Patent 
Cases (1884-1886), 213. 

2492. .]|—Pitfis., as owners of two patents, 
one dated in 1881 & the other in 1884, both being 
for improved safety gear for starting engines, 
brought an action against defts. for infringement 
of these patents. The defence was that the patents 
were not valid, but if they were that defts. had 
not infringed them :—Held: whether the patent 
of 1884 was for a combination of old mechanical 
means for a new & useful purpose, or a combina- 
tion of old means & a new essential part, defts. 
had not imitated the whole or an essential part of 
pltfs.’ invention, & they had not infringed the 
ean of 1881.—MUsGRAVE & Sons v. HICKS, 

RGREAVES & Co. (1886), 3 R. P. C. 49. 

2493. -]|—Separate parts not in themselves 
novel & common to both pltfs. & defts., had been 
taken by defts. & combined by them in a different 
way, so as in the result to produce what, in his 
opinion, was not an infringement but a separate 
machine (Corron, L.J.). 

The idea of stretching trousers was not new at 
all & there was no novelty in the use of a screw 
for that purpose. The idea was old & the principle 
was old & the invention, if it was to be upheld, 
must be for the particular machine described 
(LINDLEY, L.J.).—-GOSNELL v. BisHOP (1888), 5 
op P. C, 151 He grein 897, C. A. 

nnotations :—Refd. Aus , 

(1924), 41 R. P. C, 482; ‘Britieh Tho nenn- Hone Ce 

v. Charlesworth, Peebles (1924), 41 R. P. C. 241. 

2494. .|—-AUTOMATIC WRHIGHING MACHINE 
Co. v. Kniaut, No. 2446, ante. 
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.]—The patentee of an apparatus for 
t ° of water & preventin.~ 
incrustation brought an action for i_..u.on 
The claim in pltf.’s specification was for ,,.. 
apparatus as fully set forth & described in the 
specification & drawings. The apparatus consisteg 
of a number of vegetable fibres bent round a small 
ring so that the ends on each side of the ring were 
the same length, & to keep them in position a plate 
was put on each side of the ring, & these plates 
were screwed tight by a bolt running through 
them. The apparatus was put into boilers ¢ 
the lime in the boiling water was deposited on tho 
apparatus instead of on the bottoms & sides of the 
boiler. Deft.’s apparatus consisted of fibres bent 
round a wire which was twisted into a circular 
shape, & there was a device in metal which clipped 
the ends of the fibres & kept them in position. 
Deft. said there was no infringement, & alleged 
that pltf.’s patent was invalid on the ground that 
pltf. claimed the parts of which his apparatus wag 
composed as well as the combination, & that these 
parts were old :—Held: pltf. simply claimed his 
whole combination, the patent was valid & had 
been infringed, the essential part being taken with 
mechanical equivalents for some of the parts.— 
PECKOVER v. ROWLAND (1893), 10 R. VP. OC. 234, 
C. A. 
2496. User for different purpose.] — A 
atent was taken out for causing sheets of metal to 
be passed through molten zino in such a way as 
to secure their complete immersion. This was 
effected by the shects passing between rollers in 
contact with metal kept molten in a suitable pot. 
Another mode was by causing the sheets to be 
passed under a bar placed below the surface of 
molten metal, in combination with certain guides. 
Qu. : whether a bar alone, when so placed for the 
purpose of ensuring complete immersion by 
passing sheets of metal under it, is the proper 
subject of a patent. Semble: if the patent is 
good for the bar alone, the use of the bar by defts., 
though for a purpose different from that of pltfs., 
is an infringement.—MOREWOOD v. TUPPER (1855), 
38C.L. BR. 717; 241. T. O. 8. 278. 

2497. —— -]—Where a patent is for a com- 
bination, a person who takes a new & material 
part of the combination, but does not apply it to 
a similar purpose to that for which it was applied 
in the patented combination, does not infringe 
tae patent.— LISTER v. EAstwoop (1864), 9 L. T. 
766. 

2498, Equivalent of novel part cannot be used. |— 
MARCONI & MARCONI’S WIRELESS ‘TELEGRAPH Co., 
Lip. v. BRITISH RADIO-TELEGRAPH & TELEPHONE 
Co., Lrp., No. 2474, ante. 








E. Combination the Only Novel Feature. 


2499. Protection only for combination.]— 
DUDGEON v. THOMSON, No. 2483, ante. 

2500, Infringement by use of equivalents.|— 
A patent was granted for ‘‘ Improvements relating 
to lubricating apparatus.’”’ The apparatus was 
of the kind known as grease guns or ejectors, used 
for forcing lubricating grease or oil into the joints 
& bearings of motor vehicles & other machinery, 
& had for its object to provide improved means 
for effecting a grease or oil-tight detachable con- 
nection between the ejector & the part to be 
lubricated, & preventing escape of grease or oil 
bination of old elements, the abject 
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from the ejector after disconnection, The claim 
was as follows: “ In lubricating apparatus of the 
kind described the combination with a screwed 
fitting which receives lubricant from an ejector 
& is provided with a spring controlled valve, of 
a screwed union provided internally with a cup 
leather which passes over the exterior of the 
fitting to form a grease or oil tight joint, & a valve 
which is pressed off its seating in the union by 
contact with the said fitting to permit the passage 
of lubricant, & which on disconnection of the union 
returns to its seat under pressure & closes the 
outlet, the whole being constructed substantially 
as described & illustrated. In an action for 
infringement of the patent, it was proved that 
pltfs.’? apparatus could be used with pressures 
much greater than any previously used for the 
purpose, & that it had had a great & immediate 
commercial] success. Defts. did not allege anticipa- 
tion of the invention, but they contended that the 
patent was bad for want of subject-matter ; that 
the claim was extremely narrow; & that defts. 
had not infringed because (inter alia) an essential 
pert of pltfs.’ device was a cup leather, & that the 
washer used in defts.’ device was not a cup leather. 
Pitfs. alleged that defts.’ washer, when in use, 
became a cup leather, & that defts. had taken pltfs.’ 
combination :—Held : the claim was not extremely 
narrow ; all the particulars of pltfs.’ combination 
were old, but the combination was new; the 
invention was useful, & the patent was valid; 
the defts.’ device was a colourable imitation of 
pitfs.’ or, if that was not so, that defts. had 
infringed by the use of equivalents for the similar 
parts in pltfs.’ apparatus.—BENTON & STONE, 
Lirp. v. DENSTON (T.) & Son (1925), 42 RK. P. C. 284. 
See, also, Sub-sect. 13, C., ante. 


SUB-SECT. 14.—EQUILVALENTS. 
2501. Definition.}] —- EccLtes & BRIERLY v. 
JREGOR, No. 200, ante. 

2502. —-—.|—-BATEMAN v. Gray, No. 2974, post. 

2503. -]—That phrase ‘‘ mechanical cquiva- 
lent ’’ according to my experience in patent cases, 
Is always used when a man intends to disguise 
something else which he cannot clearly express 
In any other way (BLACKBURN, J.).—JOHNSON v. 
RtyLaNnps (1873), Griftin’s Patent Cases (1884— 
1886), 138. 

2504. Whether equivalent an infringement— 
New equivalent.|—-UNwIN v. HEATH, No. 2505, post. 

2505. Equivalent known at date of patent.) 
—-Where a patent has been obtained for the use 
of a known substance, described by its specific 
name, & it is afterwards discovered that the use of 
two other & equally known substances will pro- 
duce the same effect, though the evidence of 
scientific men may go to show that the two 
substances become, in the act of so using them, 
the one substance described in the patent, their 
use will not constitute an infringement of the 
patent. 

A. obtained a patent for an improved mode of 
manufacturing cast steel by the use of ‘‘ carburet 
of manganese.’”’ This substance was well known, 
but was very expensive. At the time the patent 
was taken out, it was known that carburet of 
manganese might be obtained from the combina- 








Sayents materlal.—-CaME v. CON: 
TED CaR HEATING Co. 
Q. R. 11K. B. 103. GAN. penne 
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tion of two inexpensive articles, oxide of manganese 

& coal tar. Some little time after the patent had 

been in existence, it was found that if oxide of 

manganese & coal tar were put into the melti 
pot with the metal, cast steel would be produce 
equal to that which was produced by the aid of 
the ‘‘carburet of manganese.”’ Some of the 
witnesses said that the carburet was produced in 
the melting pot at the instant of the fusion of all 
the ingredients therein contained :—Held: the 
use of these two articles in that manner was not 
an infringement of the patent.—UNwIN v. HEATH 

(1855), 5 H. L. Cas. 505; 16 C. B. 713; 2 Web. 

Pat. Cas. 279; 25 L. J. C. P. 8; 26 L. T. O.S. 

141; 3 W. R. 625; 10 H. lt. 997, H. L. 3 revag. 

S. C. sub nom. HEATH v. UNWIN (1852), 12 C. B. 

522, Ex. Ch. 

Annotations :—Distd. Renard v. Levinstein (No. 3), (1865), 
11 L. T. 766; Incandescent Gas Light Co. v. De Mare 
Incandescent Gas Light System (1896), 13 R. P. C. 301. 
Consd. Marconi & Marconi’s Wireless Telegraph Co. v. 
British Radio-'clegraph & Telephone Co. (1911), 27 
T. L. It. 274. Apld. Vidal Dyes Syndicate v. Levinstein 
(1912), 29 R. P. C. 2453 Kellows v. Lench (1916), 34 
R.P.C. 45. Refd. Heath v. Smith (1854), 3 KM. & B. 256 ; 
Booth v. Kennard (1856), 1 H. & N. 527; Do la Rue v. 
Dickenson (1857), 7 EK. & B. 738; Higgins v. Seed (1858), 
8. & B. 771; Seed v. Higgins (1858), 32 L. T. O. S. 42 ; 
Badische Anilin und Soda Fabrik v. Levinstein (1885), 
29 Ch. D. 366; Kdison Bell Phonograph Corpn. v. Smith 
& Young (1894), 11 Rt. P. C. 389; Act. fiir lin Vabrika- 
tion in Berlin v. Levinstein (1921), 38 lt. P. C. 277. 


2506. Equivalent not known at date of 
patent.|—-BADISCHE ANILIN UND SODA FABRIK v. 
LEVINSTEIN, No. 2944, post. 

2507. Equivalents for details.| — AUTO- 
MATIC WEIGHING MACHINE Co. v. NATIONAL 
EXHIBITIONS ASsocNn., LtTp., No. 3272, post. 

2508. .|—Held: deft. had infringed 
pltf.’s patent by substituting a mechanical equiva- 
lent for pltf.’s weighted lever.—AUTOMATIC 
WHIGHING MACHINE Co. v. FEARLY (1893), 10 
T. L. R. 22; 10 R. P. C. 442. 

2509. —-— Equivalent for one stage in process.]| 
—1 doubt whether the substitution of a known 
mechanical equivalent for producing a step in the 
patented process can ever negative infringement 
unless in some respects it betters the step 
(VAUGHAN WILLIAMS, L.J.).—-BUNGE v. HIGGIN- 
BoTTrom & Co., Lrp. (1902), 19 R. P. C. 187, C. A. 

2510. .|—NEWTON v. GRAND JUNCTION 
Ry. Co., No. 311, anile. 

2511. .|—The owner of a patent for an 
improvement in carriage lamps, by which the 
candle tube was prevented from falling out, 
brought an action for infringement. The 
patentee’s object was effected by means ot a flat 
sliding bolt engaging with a knob on the tube; 
the bolt was pushed in by the coachman’s hand, 
or simply by shutting the lamp door. Deft. had a 
sliding bolt, which was made to catch a collar on 
the tube by a spring. In both cases the sliding 
bar was kept in its place so long as the door of the 
lamp was shut. Deft. did not dispute the validity 
of the patent, but merely denied infringement :—-- 
Held: deft. had merely substituted a mechanical 
equivalent, & the appeal should be dismissed.— 
Howss & BURLEY v. WEBBER (1895), 13 R. P. C. 


39, C. A. 
.|—The owners of the Welch Patent 




















2512. 
for ‘‘ Improvements in rubber tyres & metal rims 
or felloes of wheels for cycles & other light 
vehicles,’ having brought an action for infringe- 
ment, deft. denied infringement. The fourth 





WARD 0, CLEMENT (1885), 10 Os dt. 
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Sect. 1.—What constitutes infringement: Sub-sects. 
14&15. Sect. 2: Sub-sect. 1, A.] 


claim of pltfs.’ specification was for ‘* a rubber or 
elastic tyre having the form of a saddle or arch in 
section lined with canvas in combination with two 
wires or sufficiently inelastic cores for securing the 
same to the rims or tyres, substantially as herein 
described.’? Deft. had an arrangement partly 
of string & partly of wire in the edges of his tyre, 
which he contended was not the equivalent of & 
did not perform the functions of pltfs.’ wires or 
inelastic cores, & did not in use lie in the same 
position in the rim :—Held: deft. had infringed.— 
DUNLOP PNEUMATIC TYRE Co., Lrp. v. HypDrE 
RUBBER Co. (1904), 21 R. P. C. 208. 
Combination for producing known result.]— 
See Sub-sect. 18, C., ante. 
Combination for producing new result.|— 
See Sub-sect. 13, B., ante. 
Combination the only novel feature.|— 
See Sub-sect. 13, E., ante. 
Equivalent of novel feature in combination. | 
—See Sub-sect. 13, C., D., E., ante. 

Patent of principle.|—See Sub-sect. 12, 
ante. 


2513. Chemical equivalent.]—K., in effect, had 
taken the same substance as B. & treated it with 
an oxidisable substance, which was within pltfs.’ 
patent, using pltfs.’ process, & obtaining pltfs.’ 
result, & had infringed.—LEONHARDT & Co. v. 
Kaur & Co. (1895), 12 R. P. C. 103. 


Annotation :—Distd. Crosficld v. Techno-Chemical Labora- 
tories (1913), 29 T. L. R. 378. 


2514. ———.|—-INCANDESCENT Gas LIGHT Co., 
Lrp. v. DE MARE INCANDESCENT Gas LIGHT 
SystrEM, Lrp., No. 2469, ante. 

FO ld Patents & Designs Act, 1919 (c. 80), 
él. e 




















SUB-SECT. 15.—IMPROVEMENTS. 

2515. Whether an infringement.|—RUSSELL v. 
LEDSAM, No. 1675, ante. 

2516. el Ae v. HeatuH, No. 2505, ante. 

2517. -|—(1) A patent for a new combina- 
tion of machinery for a specified process is not a 
claim that each part thereof is new. 

(2) A patent for an improvement on an inven- 
tion already the subject of a patent, if confined to 
the improvement, is not an infringement of the 
former patent. 

(3) A patent for a combination for a specified 
process may be infringed without using the whole 
combination for that process: & if deft. takes & 
uses one of such subordinate parts, which is new & 
material in pltf.’s process, such user may be an 
infringement, although the other subordinate 
parts were not taken or used, & such user of one 
subordinate part which is new & material may be 
an infringement, whether the other subordinate 
parts forming the whole are new or old. 

(4) In an action for the infringement of a patent 
for a new combination of machinery it is correct 
to lay it down to the jury that the workman 
applying the invention must be taken to know the 
former specification, referred to in the specification 
of the patent in question. 

(5) Deft. having given notice to admit a large 
number of specifications of other patentees, &, 
besides these, all specifications of pltf., a judge 
made an order on deft. to give the names & dates 
of the specifications of pltf. intended to be used, 
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or that they should be excluded. Deft. then gave 
notice for all pltf.’s specifications between 1840 & 
1850 :—Held: this was not a compliance with the 
judge’s order, & evidence of a specification oj 
ee in 1840 was properly excluded, & it havin 

een tendered to disprove novelty, it could not be 
read to the jury as possibly bearing upon the 
construction of the specification in issue on the 
trial.— LisTER v. LEATHER (1857), 8 BE. & B. 1004 : 
29 L. T. O. S. 142; 38 Jur. N.S. 811; 5 W. R. 
603; 120 E. R. 378; affd. (1858), 8 E. & B. 
p-. 1031, Ex. Ch. 


Annotations :—As to (2) Refd. Parkes v. Stevens (1869) 
5 Ch. App. 36. 4s to (3) Consd. British United Shoe 
Machinery Co. v. Fussell (1908), 25 R. P. C. 631. Refg. 
Thomas v. Foxwell (1858), 5 Jur. N. S. 37; Harrison vv. 
(1870), 4 Lt. &6 Exch. 37. Saxby _v. Clunes (1874), 43 

. J. Kx. 228; Harrison v. Anderston Foundry Co, 
(1876), 1 App. Cas. 574; Clark v. Adie (1877), 2 App. Cas. 
315; Dunlop Pneumatic Tyre Co. v. Moseley (1904), 
91 L. T. 40. Generally, Refd. Bovill v. Keyworth (1857), 
7K. & B. 725; Betts v. Menzies & Wildey (1860), 6 Jur 
N.S. 1290; Harwood v. G. N. Ry. (1860), 2 B. & S. 194; 
Soc. Anon. des Manufactures de Glaces v. Tilghman’s 
Patent Sand Blast Co. (1883), 25 Ch. D. 1. 


2518. .|—A manufacturer who professes to 
sell to the public a machine under his own name, 
as one with all the newest improvements, will not 
be restrained from selling same on an allegation 
that it is an infringement of pltfs.’ patent for a 
machine which was an old machine, but which 
had not the nodern improvements to it.—WILL- 
cox & GrBBsS SEWING MACHINE Co. v. Woop 
(1869), 20 L. T. 10. 

2519. Where invention taken in substance.] 
—The grantee of a patent for improvements in 
mechanical musical instruments brought an action 
for alleged infringement. Defts. denied infringe- 
ment, & alleged that the patent was invalid on the 
ground that the alleged invention was anticipated, 
& that part of it, viz., the second claim, was not 
useful:—Held: (1) defts. had substantially taken 
plitf.’s machine with colourable variations. 

(2) When a deft. has substantially infringed a 
patent, it is no defence to say he has made itn- 
provements.—EHRLICH v. IHLEE & SANKEY (1888), 
5 R. PP. C. 437, C. A. 

Annotations :—Refd. Gadd & Mason v. Manchester Corpn. 
(1892), 67 L. T.. 569; Cassel Gold HExtracting Co. v. 
Cyanide Gold Recovery Syndicate (1895), 12 K. P. C. 
232; Shrewsbury & Talbot S. T. Cab Co. v._ Sterckx 
(1895), 12 IT. L. R. 122; Pneumatic 'Tyro Co. v. Leicester 
Pneumatic Tyre & Automatic Valve Co. (1899), 16 Lt. P.C. 
50; Wilson v. Wilson, Barnsley (1899), 16 R. P. C. 31s. 
2520. .|—Defts.’ apparatus, though 
they had made modifications of & improvements 
on the invention, fell within the words & spirit of 
pitf.’s invention.—AUTOMATIC COAL GAS RETORT 
Co., Lrp. v. SALFORD CORPN. (1897), 14 R. P. C. 
450. 

Annotation :—Refd. British (Thomson-Houston Co. . 

Naamlooze Vennootschap Popes’ Metaaldraadiampen- 


fabriek, British Thomson-Houston Co. v. Charlesworth 
viata ace Thomson-Houston Co. v. King (1923), 


2521. Convenient way of making patent 
workable.]-— The specification of letters patent 
for ‘‘Improvements in atmospheric or power 
hammers” ended with five claims, the first 
of which was as follows: ‘‘In an atmospheric 
hammer, arranging the closed ends of the hammer 
& air pump cylinders in proximity to each other, & 
directly connecting them through short passages 
of small capacity controlled by one or more 
valves, the arrangement being such that air can 
be drawn direct from, the hammer-head into the 
air pump cylinder, at each suction stroke of the 
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Co. (1896), 5 Exch. C. R. 194.—OAN, 
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pump to cause the hammer-head to rise & air can 
be forced direct from the said pump into the 
hammer cylinder at each compression stroke of 
the pump, to cause the hammer-head to descend, 
so that the hammer-head will work in unison with 
& will promptly respond to the movements of the 
pump piston substantially as herein described.” 
Claims 2, 3 & 4 commenced with the words “ an 
atmospheric hammer of the kind specified in 
Claim 1.’’ Claim 5 was for the particular hammer 
described & shown. The hammer described in the 
specification had the capacity of regulating the 
force of the blow & of the hammer-head being 
held up or down whilst the air pump continued to 
work. The owners of the patent having com- 
menced an action for infringement, defts. relied 
mainly on non-infringement, although they also 
contended that the hammer described & shown 
would not work practically. Defts.? hammer had 
both ends of the cylinders closed, & a by-pass 
between the ends of the air cylinder, & the upper 
passage was free, & they contended that the 
claims in the specification only extended to ham- 
mers in which the pressure of the atmosphere was 
employed in raising them; also that Claim 1 did 
not include the holding up & down actions, & the 
parts relating thereto, or, if it did, it was for the 
specific hammer described, & that they had not 
got the patented devices; & that Claims 2, 3 & 4 
were appendant claims, so that unless the alleged 
infringement was covered by Claim 1 there was 
no infringement :—Held : the objection to validity 
failed ; the claims were not limited to hammers 
in which atmospheric pressure was used; Claim 1 
included the parts for holding up & holding down, 
& was for a specific hammer; Claims 2, 3 & 4 
were appendant claims; defts.’ by-pass was a 
convenient way of making the invention workable 
where both ends of the cylinders were closed; & 
defts. had infringed.—PILKINGTON (PETER), LTD. 
v. MAssrEy (1904), 21 R. P. C. 712, C. A. 

2522. ——— Part of improvement used in further 
improvement.|—WEIss v. Maw, No. 2827, post. 

Patent of principle.|—-See No. 2454, ante; No. 
2648, post. 


SEcT. 2.—LEGAL PROCEEDINGS IN RESPECT 
OF INFRINGEMENT. 
SuB-SECT. 1.—DPARTIES. 
A. Plaintiffs. 
See. generally, R. S. C., Ords. 16, 17. 
2528. Assignee.|—-SriLSBURY v. CLOUGH, No. 
°633, post. 
2524. -.|—DUNNICLIFF & JBAGLEY  v. 


MALLET, DUNNICLIFF & BAGLEY v. BIRKIN, No. 











hei —-.]—WALTON v. LAVATER, No. 1536, 
ante. 
2526. -]—ANDERSON v. PATENT OXONITE 





Co., Lrp., No. 1572, ante. 

2527. .]|—Patentees, after commencing an 
action for infringement, entered into a conditional 
contract for sale of the patent with a clause pro- 
Viding that the patentees should prosecute the 
action to trial, & by a subsequent further agree- 
ment the patentees agreed to instruct the 
purchasers’ solrs., & that such solrs. should pro- 
Secute the action to final judgment or settlement, 
the purchasers indemnifying them against costs. 
At the trial the action was dismissed on the 
ground (inter alia) of the invalidity of the patent, 
& pltfs. appealed. Before the trial the patentees 
sold the patent, subject to the agreements, to a 
trustee for defts. in the action. Defts. applied 
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to strike out the appeal, & the patentces applied 
subsequently in person to withdraw it. These 
applications stood over to allow the first purchasers 
to bring an action & move for an injunction 
restraining the patentees from so applying, which 
they did :—Held: the patentces could not defeat 
the rights of the first purchasers, & the latter were 
entitled to prosecute the appeal in the patent 
action.—COMMERCIAL DEVELOPMENT Corpen., Lrp. 
v. ATKINS & APPLEGARTH, ATKINS & APPLEGARTH 
v. CASTNER-KELLNER ALKALI Co., Lrp. (1902), 
19 R. P. C. 93, C. A. 

2528. -|—In June, 1897, 13. applied for 
letters patent for an invention the subject of this 
action. By a deed of Dec. 1897, B. assigned to 
pltfs. all that the said invention & the benefit 
of the protection of the application of June, 
1897. The patent was subsequently granted to 
B., & in accordance with the provisions of 
Patents, Designs & Trade Marks Act, 18838 
(c. 57), s. 18, was dated back to June, 1897, the 
date of the application. In June, 1903, the writ 
in this action to restrain an alleged infringement 
of this patent was issued. B. was at this time 
entered in the register of patents as the owner. 
In Oct. 1903, B., in pursuance of the deed of Dec. 
1897, assigned the said letters patent to pltfs. 
B. had since died :—Held: the assignment of 
Dec. 1897, did not amount to an assignment of 
the letters patent, & consequently pltfs. at the 
date of the commencement of this action were 
equitable assignees only of the patent, & were not 
entitled to maintain this action without bringing 
the legal owner of the patent before the ct. Leave 
was accordingly given to pltfs. to amend their 
writ & statement of claim by adding the exors. 
of B. as pltfs. on the terms of allowing defts. to 
amend their statement of defence & particulars 
of objections; the costs of the day & any costs 
thrown away by reason of the necessity for making 
this amendment to be defts.’ costs in any event.— 
BownDEn’s (KE. M.) PATENTS SYNDICATE, LTD. v. 
Smiri (H.) & Co., [1904] 2 Ch. 863; 73 L. J. Ch. 
522; 52 W. R. 6380; 21 R. P. C. 43883; affd. on 
other grounds, [1904] 2 Ch. 122, C. A. 

Annotation :—Consd. Performing Right Soc. v. London 

Theatro of Varieties, [1924] A. C. 1. 

2529. , -GILLETTE SAFETY RAZOR Co. v. 
GAMAGE (A. W.), Lrp., No. 2642, post., 

2530. : DUNCAN v. LOCKERBIE & 
WILKINSON (BIRMINGHAM), LTD. (1912), 56 Sol. 
Jo. 573; 29 BR. P. C. 454, 

2531. Agent—Agent for sale.|—To a bill stating 
an agreement made between a general agent of 
the patentees of an American invention to intro- 
duce & sell the invention in Great Britain, & pltf., 
whereby pltf. was to have the sole agency & control 
of the working of the patent in England, upon 
certain terms, including a share of royalties & 
profits, praying for an account for damages, & an 
injunction to restrain future infringement, defts., 
who were alleged to be using the invention, 
demurred :—Held: pltf. was a mere agent for the 
sale of the invention, & was in no such position as 
gave him the right to file such a bill, which was in 
the form of a patentee’s bill for infringement.— 
Apams v. NorrH BritisH Ry. Co. (1873), 29 
L. T. 367. 

2532. 
1583, ante. 

Alien owner—In time of war.]—See ALIENS, 
Vol. II., p. 161, No. 309. 

2583. Co-owners—Non-joinder—Defendant nat 
objecting.|—-Where there is a primd facie case of 
infringement of a patent, the length of time which 
the patent has been enjoyed by the patentee will 





.|—MovucuHEL v. Cubitt & Co., No. 
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Sect. 2.—Legal proceedings in. 
ment: Sub-sect.1, A. & B 


influence the ct. in granting an injunction against 
the parties who are alleged so to have infringed 
upon the patentees rights. Letters patent were 
dated in Nov. 1851, which were duly assigned to 
pitfs. Defts. letters patent were dated in Jan. 
1859, after the passing of Patent Law Amendment 
Act, 1852 (c. 83):—Held: the first patentees 
without registration were to be considered as sole 
owners. 

On the question of parties, although there 
appeared to be two others besides pltfs. who 
probably might participate in the profits; still, 
as defts. had not demurred, the bill was sufficient 
in that respect (Woop, V.-C.).—DAVENPORT v. 
RICHARD (1860), 3 L. T. 5038. 

2534. ——— Objection of defendant—Prompt 
objection necessary.|—-One of several co-owners 
of a patent has a right to sue alone for the recovery 
of profits due for the use of the patent. An 
objection by a deft. that other persons should 
have been joined as plaintiffs should be made 
promptly, under R. S. C., Ord. 16, rr. 18 & 14, & 
may not be postponed till the hearing where no 
impediment exists to raising the objection at 
once. SHEEHAN v. GREAT EASTERN Ry. Co. 
(1880), 16 Ch. D. 59; 50L. J. Ch. 68; 43 L. T. 
432; 29 W. R. 69. 


Annotation :—Refd. Van Gelder, Apsimon v. Sowerby Bridge 
United District Flour Co. (1890), 38 W. R. 625. 


2585. Rights of one to sue alone.|— 
ren v. GREAT EASTERN Ry. Co., No. 2534, 
ante. 

2536. Licencee—Exclusive licencee.|—An _ ex- 
clusive licencee of a patent has a right to use the 
name of the patentee to restrain any infringement 
of the patent, & an interlocutory injunction for 
that purpose will, in a proper case, be granted.— 
RENARD v. LEVINSTEIN (1865),2 Hem. & M. 628; 
5 New Rep. 301; 11 L. T. 766; 183 W. R. 382; 
71 E. R. 607. 

Annotations :—Refd. Heap v. Hartley (1889), 38 W. R. 136; 


Scottish Vacuum Cleancr Co. v. Provincial Cinematograph 
apeotres & British Vacuum Cleaner Co. (1915), 32 R. P. C. 


respect of infringe- 
-J 








2537. ——— ——— Notice of licence to infringer.]— 
Heap v. HARTLEY, No. 1584, ante. 

25388. Mortgagors— Without joining mortgagees.]| 
—VAN GELDER APSIMON & Co. v. SOWERBY BRIDGE 
UNITED District FLour Socigety, No. 1562, ante. 


B. Defendants. 


See, generally, R. S. C., Ord. 16, 17. 

2539. Alien.|—(1) Injunction granted against 
subjects of the kingdom of Holland, to restrain 
them from using on board their ships within the 
dominions of Hngland, without the licence of 
pltis., an invention, to the benefit of which pltfs. 
were exclusively.entitled under the Queen’s patent. 

(2) Foreigners in this country, as well as British 
subjects, are liable to actions for the injury done 
by their infringing upon the sole & exclusive right 
granted by the Crown to patentees of inventions 
in conformity with the law & constitution of this 
country ; & the powers of the Ct. of Equity, which 
are founded on the insufficiency of the legal 


PART XIV. SECT. 2, SUB-SECT. 1.—A. 
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remedy, must be enforced against them as well as 
against British subjects. 

(3) Principles upon which the ct. will interfere 
to protect a patentee before he has established 
his right at law in the case of patents which have 
been long used or enjoyed, or will, in the case of 
new patents, suspend its interference until the 
right at law has been established. 

(4) It is part of the duty of this ct. to protect, 
property pending litigation ; but when it is called 
upon to exercise that duty, the ct. requires some 

roof of title in the party who calls for its inter- 
erence. In the case of a new patent, this proof 
is wanting: the public, whose interests are affected 
by the patent, have had no opportunity of con- 
testing the validity of the patentee’s title, & the 
ct. therefore refuses to interfere until his right 
has been established at law. But in a case 
where there has been long enjoyment under the 
patent, the enjoyment of course including use, 
the public have had the opportunity of contesting 
the patent; & the fact of their not having done 
so successfully affords, at least prima facie, 
evidence that the title of the patentee is good ; 
& the ct. therefore interferes before the right is 
established at law (TURNER, V.-C.).—CALDWELIL 
v. VANVLISSENGEN, CALDWELL v. VERBECK, 
CALDWELL v. ROLFE (1851), 9 Hare, 415; 211. J. 
Ch. 97; 18 L. T. O. S. 192; 16 Jur. 115; 
Goodeve’s Patent Cases, 101; 68 EF. R. 571. 
Annotations :—<As to (1) Apld. Betts v. Neilson (1865), 3 
De G. J. & Sm. 82. Consd. Betts v. Neilson (1868), 3 
Ch. App. 429; Betts v. Willmott (1871), 6 Ch. App. 239. 
Apld. Nobel’s Explosives Co. v. Jones, Scott (1880), 7 
Ch. D. 721. (See 8 App. Cas. 5.) Refd, Adair v. Young 
. D. 13; United Telephone Co. v. Sharples 
(1885), 29 Ch. D. 164. As to (4) Overd. Jackson v. Needle 

1884), Griffin’s Patent Cases (1884-1886), 132. Generally, 

entd. North-Western Salt Co. v. Electrolytic Alkali Co. 

(1912), 107 L. T. 439. 

2540. Representative defendants.| — Numerous 
suits had been instituted for the infringement, by 
different defts., of the same patent. Defts. 
moved to stay proceedings in the several suits, on 
the ground that pltf. ought first to establish the 
validity of his patent, which road denied :—Held : 
the ct. would take measures to have the question 
of validity tried first, & would allow all defts. to 
be represented at the trial by three selected by 
the rest.—FoxWwELL v. WEBSTER (1863), 4 De 
G. J. & Sm. 77; 9 L. T. 528; 10 Jur. N. S. 137; 
46 EK. R. 8443 sub nom. FOXWELL v. BRADBURY, 
erate a WEBSTER, 3 New Rep, 180; 12 W. R. 
186, L. C. 

Annotation :—Refd. Bovill v. Crate (1865), L. R. 1 Eq. 388. 

2541. Directors of company.]—-BetTrs v. NEID- 
SON, BETTS v. DE VITRE, No. 2299, ante. 

2542. .|—The directors of a ca. cannot be 
made liable for an infringement of patent by the 
co. merely by reason of their position as directors, 
even in a case where they are the sole directors 
& shareholders of the infringing co.—BRITISH 
THomson-Hovuston Co., Lrp. v. STERLING 
ACCESSORIES, LTpD., SAME v. CROWTHER & OSBORN, 
Lrp., [1924] 2 Ch. 83; 93 L. J. Ch. 335; 131 
L. T. 685; 40 T. L. R. 544; 68 Sol. Jo, 595; 41 
R. P.O. 311. 


Annotation :—Mentd. Prichard & Constance (Wholesale) ¥- 
Amata (1924), 42 R. P. C. 63. 





damages, other persons not within 
the jurisdiction, wh make & sell be 
defts. the goods which are the subjec 


——COCHRANE (J. P.) & Co. v. MARTINS PART XIV, SECT. 2. SUB-SECT. 1 B of , ther 
A ; = -1.—B. pltf.’s complaint under ano 
Sep geaa ra Lp.) (1911), 28 R. P. C. o. Vendors id tediction — tent which pitt. alleges to be n : 
Manufacturing under Patent.1— void, are neither necessary nor Drop. 
2536 ii. ——~.}—An exclusive To an action by the holder of a patent Pparties.—Maw v. MassBY- ret 7 
licencee has a sufficient title to sue in of invention t persone resident s T. 26; 14 
his own name.—ScoTrisH Vacuum within the jurisdiction for an injunction 252.—OAN. 


ULEANER Co., LTD. v. PROVINCIAT, against in 


gement of the patent & 


p. Officers of company.J——A 
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2543. Manager of company.) — BErts 
NEILSON, BETTS v. DE VitTRE, No. 2299, ante. 

2544. Company.]—BeErtTs v. NEILSON, BETTS v. 
mie No. rake ante. 

- User of infringing article.|—(1) Patent 
Law Amendment Act, 1852 (c. 83), s. yaa ae 
a judge before whom an action is tried to certify 
on the record that the validity of the letters 
patent in the declaration mentioned came in ques- 
tion; & it is enacted that the record, with such 
certificate, being given in evidence in any suit or 
action for infringing the letters patent shall entitle 
pltf. in any such suit or action, on obtaining a 
decree, to his full costs, charges & expenses, as 
between attorney & client, unless the judge shall 
certify that he ought not to have such full costs :-— 
Held: this sect. does not apply to the costs of a 
first trial, whether at law, or of issues of fact in 
this ct., but only to the costs of a second trial, 
upon production of the record of the first trial, 
with the certificate endorsed. 

(2) Where bills to restrain the infringement of 
a patent have been filed against both the person 
who manufactures & the person who uses the article 
& issues of fact have been found for pltf. it is the 
right of pltf. to have not only an account against 
the manufacturer, but also damages against the 
person using the article wherever it be found. 

(3) After a trial before the Vice-Chancellor, 
without a jury, in which issues were found for pltt. 
& motion for a new trial having been refused by the 
Vice-Chancellor, & on appeal refused by the Lord 
Chancellor, was being taken by appeal to the House 
of Lords. The ct. declined to suspend the final 
order for an injunction pending the appeal to 
the House of Lords.—PENN v. BIBBY, PENN ». 
JACK, PENN v. FERNIE (1866), L. R. 3 Eq. 308; 
et Ane 15 ee 385; 15 W. It. 192; 

nt proceedings, s nom. PENN v. 
(1867), L. R. 5 Hq. Si. maa 
Annotations :—As to (2) Consd. Boyd v. Tootal, Broadhurst 

Lee Co. (1894), P.O. 175. ari : 

Syndicate g, Taylor, [1901) 4 Cig eee 

2546. |—Boyp v. TooTaL, BROADHURST 
Lex Co., Lrp., No. 3060, post. 

2547. ——— Foreign user.] — CALDWELL v. 
VANVLISSENGEN, CALDWELL ». VERBECK, CALD- 
WELL v. ROLFE, No. 2539, ante. 

2548, Manufacturers not joined.}|—ApaIR 
v. YOUNG, No, 2298, ante. 

2549. Alleged to be licencee.]|—The owner 
of two. patents relating to cooling towers brought 
an action for infringement of the patents by the 
wo of a cooling tower erected for defts. by 

-C.T., Ltd. Defts. by their defence alleged that 
under an agreement F.C. T., Ltd., were licencees 
of the patents, & that their use of it did not 
foe an infringement. Plitfs. denied that 
ne agreement gave I’. C. T., Ltd., the right to use 

ne Inventions & they also alleged that all the 

ponte of F. CO. T., Ltd., under the agreement had 

een determined at a date prior to the commence- 
rei of the alleged infringement. Defts. applied 
ree ave i. OC. T., Ltd., added as defts. :—Held : 

© issues in the action could be properly & con- 
ee tried without adding F. C. T., Ltd., as 
oe the application must be dismissed.— 
VANS v. CENTRAL ELECTRIC SuPPLY Co., LTD. 
(1923), 40 R. P. OC. 357. 

2550. Manufacturer of infringing article.|— 
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PENN v. Brissy, PENN v. JACK, PENN v. FERNIE, 
No. 2545, ante. 

2551. |—Boyp v. TooTaL, BROADHURST, 
LEE Co., Lrp., No. 3060, post. 

2552. ———- Manufacturer of part only—No 
knowledge of patent.|—SavaaeE (F.) & Co., Lrp. 
v. BRINDLE (1869), 138 R. P. CO. 266. 

2553. Foreign manufacturer.|—Pltf., the 
patentee of a machine, brought an action against 
deft. for using a machine which he alleged was an 
infringement of his patent. M., [a foreign manu- 
facturer] the maker & patentee of deft.’s machine, 
applied to be added as deft., alleging that a judg- 
ment in the action would injure him, & that present 
deft. would not efficiently defend the action :— 
Held: M., not being directly interested in the 
issues between pltf. & deft., but only indirectly 
& commercially affected, the ct. had no jurisdic- 
tion to add him as deft.—MosER v. MARSDEN, 
[1892] 1 Ch. 487; 611L. J. Ch. 319; 66 L. T. 570; 
40 W. R. 520; 36 Sol. Jo. 253, C. A. 


Annotations :-—Refd. Montforts v. Marsden, [1895] 1 Ch. 11. 
Mentd. Montgomery v. Foy, Morgan (1895), 43 W. R. 691. 
2554. Purchasers of infringing article.]|—Proc- 

TOR v. BENNIS, No. 2472, ante. 
2555 Subsequent assignment.| — Sac- 

CHARIN Corpn., Lrp. v. Lyte (D. T. J.) & 

Son, Lrp. (1904), 21 R. P. C. 604, C. A. 

2556. Foreign sovereign.]|—-The ct. has no juris- 
diction to prevent a foreign sovereign from 
removing his property in this country. A foreign 
sovereign who, for the purpose of obtaining his 
property, submits to be made deft. in an action, 
does not thereby lose his rights. There is a right 
of property in an article made in an infringement of 
a patent although the ct. would order the article to 
be destroyed. A forcign sovercign bought in 
Germany shells made there, but said to be infringe- 
ments of an English patent. They were brought 
to this country in order to be put on board a ship 
of war belonging to the foreign sovereign, & the 
patentee obtained an injunction against the 
agents of the foreign sovereign & the persons in 
whose custody the shells were, restraining them 
from removing the shells. Tho foreign sovereign 
then applied to be & was made deft. to the suit. 
An order was then made by the Master of the 
Rolls, & affirmed on appeal, that notwithstanding 
the injunction he should be at liberty to remove 
the shells. 

The right of property in articles made in violation 
of a patent is, notwithstanding the prvi eee of 
the patentee, in the infringer, if he would otherwise 
have the right of property in them, but the ct. will 
prevent the use of those articles to the derogation 
of the patentee’s right by ordering their destruc- 
tion.—VAVASSEUR v. Krupp (1878), 9 Ch. D. 351 ; 
39 L. T. 437; 27 W. R.176; 22 Sol. Jo. 702, 0. A. 
Annotations :-—Consd. Re Miller’s Patent (1894), 63 L. J. Ch. 

324. Refd. Moser v. Marsden, [1892] 1 Ch. 487; British 

Westinghouse Electric & Manufacturing Co. v. Eleotrical 

Co. her, 55 Sol. Jo. 689. Mentd. The Parlement Belge 

1880), 5 P. D. 197; Aksionairnoye Obschestvo A. M. 

uthor v. Sagor, [1921] 3 K. B. 532; The Tervacte, [1922] 

P. 259; Duff Development Co. v. Kelanton Government, 

[1923] 1 Ch. 385; The Jupiter (1924), 93 L. J. P. 156. 

2557. Principal —- Infringement by agent.|— 
SYKEs v. HOWARTH, No. 2286, ante. 

2558. Importers—Joinder of consignees out of 
jurisdiction.|—The owners of a patent commenced 
an action to restrain infringement against a steam- 
ship co. who had brought certain goods, alleged 











resere te  aeainst & joint stock co. to personally with committing the acta action—Report of commissioner.)|—By 
to which Gartein ment of a patent, complained of, & relief being prayed Patent Act, s. 44, the Govt. of Canada 
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Sect. 2.—Legal proceedings in respect of infringe- 
ment: Sub-sect. 1, B. & C.; sub-sects. 2 & 3, A.] 
to be an infringement, from America to Liverpool. 
Under the bill of lading the goods were to be de- 
livered at Liverpool to the agent of the consignees, 
who themselves resided at Dublin. The validity 
of the patent had been cstablished in a previous 
action. Plitfs. having moved for & obtained an 
injunction against the co., & another co. to whom 
part of the goods had already been delivered for 
transhipment to Dublin, then obtained leave to 
add the consignees as parties to the action, & to 
serve the writ on them out of the jurisdiction. 
Pitfs. moved for an injunction against the con- 
signees, & the consignees moved to discharge the 
order for services & to set aside the service :— 
Held: (1) the action was properly brought against 
the steamship co., the consigncees would, if within 
the jurisdiction, have been proper parties to the 
action, & they were rightly made parties, though 
out of the jurisdiction. (2) In exercise of the 
discretion given by R. S. C., Ord. 11, r. 2, in the 
case of a deft. living in Ireland, & of the general 
discretion possessed by the ct., in reference to 
service out of the jurisdiction, this was a proper 
case for ordering such service without any special 
terms.— WASHBURN & MOEN, ETC., Co. v. CUNARD 
S.S. Co. & PARKEs (J. C.) & Sons (1889), 5 T. L. R. 
592; 6R. P. C. 398. 
Annotation :—Generally, Mentd. The Elton, [1891] P. 265. 
2559. Partners—Infringement by one with con- 
a of other.|—Day v. Davis (1904). 22 R. P. C. 
2560. The Crown—<Action against Air Council.]— 
An action was brought by l., the trustee in 
bkpcy. of K., against the Air Council, claiming a 
declaration that a patent of 1918 granted to K. 
was valid & that the making user & exercise of 
certain machines was an infringement of the 
pent. & that the terms of compensation might 
e decided, & for damages for breaches of a 
contract for the supply to the War Office of 
aeroplanes embodying the invention of K. 
Defts., among other defences, set up the defences 
that they were a public deparcment of His 
Majesty’s Govt. & were not liable to be sued 
in respect of any contract made on_ behalf 
of His Majesty, & they relied upon Patents & 
Designs Act, 1907 (c. 29), s. 29, as a defence to the 
action so far as founded upon the alleged infringe- 
ment of the patent, & said that by reason of the 
provisions they were entitled to use & excrcise the 
alleged invention the subject of the patent, & 
that in deiault of agreement between the parties 
the sum, if any, to be paid by defts. in respect of 
the user, if any, of the alleged invention should be 
settled by the Treasury under the sect. & not 
otherwise. The points of law raised were ordered 
to be set down for hearing & disposed of before 
the trial of the action. On the points coming 
before the ct. tor argument, pltfs. relied on Air 
Force (Constitution) Act, 1917 (c. 51), 8. 14, 
which enacted that the Air Council might sue & 
be sued by that name. Defts. who had in their 
defence denied the validity of the patent, refused 
to_ consent to the validity of the patent being 
taken into consideration :—//eld : the Air Council 
being the body established for the administration 
of matters relating to the Air Force & to the de- 
fence of the realm by air, stood in the fullest, sense 
in the position of the Crown, & the action so far 
Comr. is a cond 
right of action cent oe 


——-MCDONALD v. R. (1906 » 26C. L. 
779 ; 10 Exch. C. nr 338. CAN, seen 
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as it claimed relief for breach of contract was not 
sustainable.—ROWLAND v. CoUNCIL (1923), 
39 T. L. R. 228; 47 Sol. Jo. 365; 40 R. P. C. 
87; on appeal, 39 T. L. R. 464, O. A. 

Rights of Crown generally.|—Sec Part XI., 
Sect. 4, ante. 





C. Third Parties. 
See, generally, R. S. C., Ord. 16, rr. 48-55. 
2561. Manufacturer—Covenant to indemnify de- 
fendant.|—Epison & Swan UNITED ELEcTRICc 
Lieut Co. v. HOLLAND (1886), 33 Ch. D. 497; 56 
L. J. Ch. 124; 55 L. T. 587; 3 KR. P. C. 395; 
Griffin’s Patent Cases (1884-1886), 863; sub nom. 
Epison Exectric Licht Co. v. JABLOCHKOFF 
ELEctTRIicITy Co., 35 W. R. 178. 


Sun-SsEcT. 2.—SERVICE OF WRIT. 

See R. S. C., Ords. 9, 10, 11. 

2562. Outside jurisdiction—Infringement within 
jurisdiction.|-WasHBURN & MOEN, ETC., Co. v. 
CUNARD S.S. Co. & PARKES (J. C.) & Sons, No. 
2558, ante. 

2563. .|—A foreign co. owing English 
letters patent for the manufacture of certain 
articles, commenced an action against another 
co., also domiciled abroad, for alleged infringe- 
ment of those letters patent. Subsequently pltfs. 
obtained an order for service upon detts. out of the 
jurisdiction. That order defts. moved to discharge. 
It was admitted that defts. had by their agents 
solicited from persons in England orders for 
articles to be exccuted & delivered abroad; but 
it was contended that this did not amount to 
using, exercising, or vending the invention claimed 
by pltfs.’ letters patent :—Held: the evidence 
before the ct. showed information coming from 
perfectly trustworthy persons which pointed to 
infringement by defts. of pltfs.’ Ictters patent 
within the jurisdiction; the legislature had not 
imposed upon the ct. the duty of trying the action 
before giving leave for service on the defts. out of 
the jurisdiction, in order to have the parties 
before the ct.; if there was primd facie evidence 
the necessary conditions had been fulfilled that 
there had been a breach within the jurisdiction ; 
& that there were sufficient facts to raise the 
question which the ct. was not bound at present 
to finally decide, viz. that the acts of defts. 
amounted to infringements.—BADISCHE ANILIN 
UND SoDA FARRIK v. CHEMISCHE I‘ABRIK VORMALS 
Sanpoz (1903), 88 L. T. 490; 19 T. L. R. 382; 47 
Sol. Jo. 484; 20 R. P. C. 418, C. A.; on appeal, 
sub nom. CHEMISCHE FABRIK VORMALS SANDOZ ¥. 
BaApIsScHE ANILIN UND Sopa Fasriks (1904), 90 
L. T. 733, H. L. 

2564. Forelgn corporation—Trading within juris- 
diction—Hire of stand at exhibition.|—Decfts., a 
foreign corpn. who were manufacturers of motor 
cars abroad, hired a stand at the Crystal Palace 
for the exhibition of articles of their manufacture 
at a cycle show, & exhibited at the show, which 
lasted for nine days, among other articles, a motor 
car fitted with tyres, which were alleged by pltés. 
to be an infringement of their patent. Defts. 
stand was in charge of a person employed by them 
as their representative, whose duty it was to 
explain the working of the article, & to take orders 
for & press the sale of defts.’ goods :—Held : during 
oi defendanis.|—In an Rae es 
the writ need not, be issued out of the 


registry noarest the place of residence 
a at ness of defts. but Patent Act. 
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the continuance of the show, defts. were carrying 
on business so as to be resident at a place within 
the jurisdiction, & therefore could be served there 
with a writ in an action by pltfs. for infringement 
of their patent under R. S. C., Ord. 9, r. 8.— 
DUNLOP PNEUMATIC TYRE Co. v. Act. FUR MOTOR 
UND MOTORFAHRZEUGBAU VORM. CUDELL & Co., 
[1902] 1 K. B. 342; 71 L. J. K. B. 284; 86L. 9. 
472; 50 W. R. 226; 18 T. L. R. 229, C. A. 
Annotations :—Refd. De Beers Consolidated Mines v. Howe, 
[1905] 2 K. B. 612; Saccharin Corpn. v. Chemische Fabrik 
von Heyden Akt., [1911] 2 K. B. 516; Okura v. Forsbacka 


Jernverks Aktielbolag, [1914] 1 K. B. 715: Employers’ 
TTT iat ASCE, ¥. Sedanwiok, Collins (1926), 95 L. J. E. B. 


SUB-SECT. 3.—PLEADINGS. 
A. Statement of Claim. 

Sec, gencrally, R. S. C., Ord. 19. 

2565. Full statement of specification—Necessity 
for.|—A bill filed by a patentee, to restrain the 
piracy of his patent & for an account, did not 
distinctly state the specificatiog, or explain the 
nature of the invention for which'the patent right 
was claimed ; but it alleged that the specification 
was duly enrolled & that the drawings & descrip- 
tion in the specification could not be set out in the 
bill, & it charged that pltf. was the inventor & 
that the invention was new: the ct. held that the 
bill was not demurrable.—WESTHEAD v1. KEENE 
(1838), 1 Beav. 287; 8 L. J. Ch. 89; 2 Jur. 1061 ; 
48 E. R. 950. 

2566. Action in respect of renewed patent—Con- 
dition imposed on renewal— Averment that con- 
dition complied with.|—(1) The assignees of letters 

atent may, under 5 & 6 Will. 4, c. 83, ss. 1, 4, 

awfully obtain a renewal of such patents. 

(2) The statute does not authorise the Judicial 
Committee of the Privy Council to impose terms 
as conditions on which patents are to be renewed. 
The authority of the Committee is limited to 
reporting on matters as between the public & the 
party applying. 

_(3) There is nothing in the statute to fetter the 
discretion of the Crown in the renewal, except the 
length of time for which that renewal is to be 
granted, & which must not exceed seven years. 

(4) An application for a renewal is ‘‘ prosecuted 
with effect ” within the terms of the statute, if the 
party applying obtains the report of the Judicial 
Committec of the Privy Council before the expira- 
tion of the original patent. 

(5) The Crown is not restricted as to the time 
within which it may act upon such report, & 
renewed letters patent are not void, because they 
are dated after the expiration of the original 
letters patent. 

(8) If the Judicial Committee should impose a 
condition on a party applying for the renewal of a 
patent, such party need not, in an action for the 
infringement of the patent, aver that such con- 
dition was complied with before the patent was 
renewed.— LEDSAM v. RUSSELL (1848), 1 H. L. Cas. 
687; 9H. R. 931, H. L. 3; affg. (1847), 16 M. & W. 
633, Ex. Ch. 

Annotations :—Generally, Refd. It. v. Kdwards (1853), 9 

Exch. 32; Williams v. Nash (1859), 28 Beav. 93: 


; Re 
Markwick’s Patent (1860), 18 Moo. P. C. C. 310. Mentd. 
Sturm v. Jeffree (1847), 8 L. T. O. S. 415; Isaacs v. Royal 


a. 30, is complied with if the venue is 
laid at the place of such registry.— 
SHORT v. FEDERATION BRAND SALMON 
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a. Claim for two distinc? & 
Separate causes of action—Against of 
different parties.}—The statement of 


claim did not allege that non-resident 
parties had done anything as to which 
an injunction could be asked against 
them in M., & upon its allegations the 


agains 
within the jurisdiction 
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Insee. (1870), 39 L. J. Ex. 189; Goldsmith's Co. v. West 
Met. Ry., (1904) 1 K. B. 1; English »v. Cliff, [1914] 2 Ch. 
376; Brakspear v. Barton, (1924) 2 K. B. 88. 

2567. Novelty of invention.|—In a bill to re- 
strain an infringement of a patent an express 
averment of the novelty of the invention protected 
by the patent is not necessary._—_AMORY v. BROWN 
(1869), L. R. 8 Eq. 663; 38 L. J. Ch. 593; 17 
a R. 849; sub nom. AMERY v. Brown, 20 lL. T. 
654. 


Aeon :—Refd. Harris v. Rothwell (1887), 35 Ch. D. 


2568. Statement amended.|—-The statement of 
claim as against all defts. is embarrassing. . .. As 
against deft. cos., I think the statement of claim 
though embarrassing, may possibly be amended. 
Pitfs. therefore will have leave to amend (COLLINS, 
L.J.).—-EDWARDS v. PNEUMATIC TYRE Co., LYn., 
DUNLOP PNEUMATIC TYRE Co., Lrp. & Du Cros 
(1900), 16 T. L. R. 308. 

2569. Statement struck out—Different cause of 
action from that stated in writ..—An action was 
commenced by pltfs. in 1884 against defts. for 
alleged infringement of pltfs.’ patent. That action 
was, however, discontinued in consequence of the 
evidence adduced by the defts. on interlocutory 
proceedings, & pltfs. paid the costs. 

Pitfs., in May, 1888, commenced another action 
against defts. for the same object; & by their 
writ they claimed an injunction, delivery up of the 
infringing instruments, & an account, or damages & 
costs. The statement of claim in the second action 
contained an allegation that, since discontinuing 
the former action, pltfs. had discovered that defts.’ 
evidence which led to its discontinuance was false. 
The statement of claim then contained a claim, 
which did not appear in the writ, that the second 
action might be treatcd as supplemental to the 
previous action, & that defts. might be ordered 
to repay the costs paid to them in the previous 
action, & to pay the costs, charges, & expenses ot 
pitfis. of that action as between solr. & client :— 
Held: it was irregular to introduce into the state- 
ment of claim a different cause of action not men- 
tioned in the writ ; the causes ot action contained 
in the statement of claim were entirely scparate & 
distinct ; & the two paragraphs above mentioned 
must be struck out, leaving pltfs. to bring a 
separate action.—UNITED TELEPHONE Co., LTb. 
v. TASKER, Sons & Co. (1888), 59 L. T. 852. 

2570, Embarrassment of defendant.]|— 
EDWARDS v. PNEUMATIC TYRE Co., Lirp., DUNLOP 
PNEUMATIC TYRE Co., Lrp., & Du Cros, No. 2568, 





te. 

2571. Particulars of breach as part of statement.] 
—In an action for infringement of a patent, pltf., 
upon motion for judgment heard as a short cause, 
asked for such judgment as upon his statement of 
claim the ct. should consider him to be entitled to. 
In the statement of claim it was stated that 
particulars of breaches are delivered herewith :— 
Held: the particulars of breaches should be con- 
sidered as forming part of the statement of claim. 
—UNITED TELEPHONE Co. v. SMITH, UNITED 
TELEPHONE Co. v. MITCHELL (1889), 61 L. T. 
617; 38 W. R. 70. 

Particulars of breaches.|—-See Sub-sect. 3, B., 
post. 


against the non-resident parties, both 
of which issues should not be tried in 
one action.—_Maw v. MASSE Y-HARRIS 
Co. (1902), 14 Man. L. R. 252.—CAN. 


only relief pltfs. could possibly claim b. Whether defendant entitled: 
against thern would be a declaration articulars o of claim— 
that their patent was null & void, thus m endant alleging intention to 
raising two distinct & separate causes rok Het — WARREN v. WATRROUS 
action, one t the parties ENnGinz Works Co., Lrp., [1925] 


& the other Exch. C. R. 92.—CAN. 
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Sect. 2.— gat proceedings in respect of wnfringe- 
ment: Sub-sect. 3, B. (a).] 


BR. Particulars of Breaches. 
(a) In General. 

See R. S. C., Ord. 534, rr. 11, 14, 17, 19. 

2572. Power of court to order.|—In an action 
for infringing a patent, the ct. has a general power 
to order a particular of the alleged infringements. 
But, where the specification claimed a combination 
of numerous improvements, in electric telegraphs, 
the ct. refused to compel pltfs. to give defts. such 
particulars, conceiving that, from the nature of 
the patent, pltfs. would be thereby put to great 
difficulty & embarrassment, & that, under the 
circumstances, the matter having been debated 
in Chancery upon a motion for an injunction, detts. 
must be taken to possess adequate information on 
the subject.—ELEcTRic TELEGRAPH Co. v. NoTT 
(1847),4C.B. 462; 16L.J3.C.P.174; 9L.T. 0.8. 
125; 11 Jur. 590; 136 EK. R. 587. 

Annotation :—Consd. Needham v. Oxley (1863), 9 Jur. N.S. 


2573. Distinguished from particulars of objec- 
tion.|—-Particulars of breaches must be dis- 
tinguished from particulars of objection for want 
of novelty. In the latter case the particular 
instunces may not be within the knowledge of the 
patentee, & must be specified ; in the former deft. 
must know whether & in what respect he has been 
guilty of infringement. Where three patents of 
pltf. all related to one article, a kiln for burning 
bricks, & the second & third in date were for im- 
provements upon the invention specified in the 
first, & pltf. alleged a particular kiln constructed & 
used by dett., & in his plaint not only referred to 
his patents, but indicated in the case of each of 
them the infringements which he complained of :— 
Held: this was a sufficient compliance with Patent 
Law Amendment Act, 1852 (c. 83).—LEDGARD v. 
BULL (1886), 11 App. Cas. 648. 

Annotation :—Apld. Cheetham v. Oldham & Fogg (No. 3) 

(1888), 5 R. D.C. 624. 

2574. .|—Pitf. in an action for infringement 
delivered particulars of breaches alleging intringe- 
ment of the first five claims of the specification, 
but not referring to any pages or lines of the 
specification, & not identifying pltf.’s processes 
with those of defts.’, in respect of which breaches 
were alleged to have been committed. Defts. took 
out a summons for further & better particulars of 
breaches :—Held: particulars of breaches must 
be distinguished from particulars of objections 
for want of novelty, inasmuch as they relate to 
matters which must be within defts.’ knowledge 
& where, as in this case, the invention is not 
difficult. to describe & the claims in the specifica- 
tion are short & defined, i; is enough in particulars 
of breaches to refer to the claims in the specifica- 
tion alleged to have been infringed, & references 
by page & line need not be given: the particulars 
sufficiently enabled defts. to know what in effect 
they had to meet at the trial, & the application 
must be refused.—CHEETHAM v. OLDHAM & Foaa 
(No. 3) (1888), 5 R. P. O. 624. 

2575. Function of particulars—Not to answer 
interrogatories as to construction.|—A patentee 
whose specification contained four claims for (l) a 
lamp; (2 ) a modified form of lamp; (3) a method 
of supplying heated air; (4) a method of dis- 
tributing the heated air—brought an action for 
infringement. By his paiticulars of breaches 


~——Held: 
with his plaint 
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he alleged infringement by deft. by using the 
mechanism claimed in these four claims, & com- 
plained of a particular gris Sate by defts. Defts. 
spied for further & better particulars, asking 
what parts of the specification & figures had been 
infringed, which of the lamps described in the 
eon had been infringed, & whether pltf. 
claimed all lamps with the methods of sup 
& distributing the heated air, or only the lamps 
described in the specification. At the hearing of 
the application pltfs. withdrew the allegation of 
infringement of the first claim :—Held: the par- 
ticulars as so amended performed the office 
required, namely, to tell deft. what pltt. alleged 
he had done in infringement, & it was not the 
office of particulars to answer an interrogatory as 
to the construction of the patent.—WENHAM Co., 
Lip. v. CHAMPION Gas LAmpP Co., Imp. & Top- 
LENHAUPT & Co. (1890), 63 L. T. 827; 8B. P. C. 22. 

2576. Prevention of surprise to defendant.| 
—The function of particulars of breaches being to 
point out to deft. what were the particular acts 
complained of. sq-that he should not be taken by 
surprise at the trial, paragraph 1 of the particulars 
being a mere general allegation did not comply 
with that requirement, & the first & second interro- 
gatories must therefore be disallowed.—AKT. FUR 
AUTOGENE ALUMINIUM SCHWEISSUNG v. LONDON 
ALUMINIUM Co., [1919] 2 Ch. 67; 88 L. J. Ch. 
866; 121 J.. T. 168; 36 R. P. C. 199, C. A. 

2577. Sufficiency — Full & fair notice to de- 
fendant.|—Particulars of breaches delivered with 
a view to a jury trial of a patent case in this ct. are 
sufficient, if, taken together with the pleadings, 
they give deft. full & fair notice of the case to be 
made against him.—NEEDHAM v. OXLEY (1863), 
1 Hem. & M. 248; 2 New Rep. 267; 8 lL. T. 532 ; 
9 Jur. N.S. 598; 11 W. R. 745; 71 BE. R. 108. 


Annotations :—Apprvd. Ledgard v. Bull (1886), 11 App. Cas. 
648. Refd. Murray v. Clayton (1873), 21 W. RR. 498. 


2578. .]}—Although upon the trial of 
questions in a patent suit pltf.’s particulars of 
breaches should give deft. full, fair, & distinct 
notice of the case intended to be made against him, 
it is not necessary, in the case of an alleged infringe- 
ment of a patent for improvements of a particular 
article, e.g. cartridges, for the particulars to pom 
out the precise portions of the specification alleged 
to have been infringed when the thing alleged to 
be an infringement has been made an exhibit.— 
BATLEY v. Kynock (No. 2) (1874), L. R. 19 Hq. 
229; 44 L. J. Ch. 219; 31 L. T. 573; 23 W. R. 
209; Goodeve’s Patent Cases, 36. 


Annotation :—Consd. Tilghman’s Sand Blast Co. v. Wright 
(1884), Griffin’s Patent Cases (1884-1886), 216. 


2579. Acts of infringement—Time & place 
of acts.|—In an action for infringement of a 
patent, it is sufficient for pltf. to furnish such par- 
ticulars of the infringement as show distinctly 
what are the acts of infringement he complains 
of—that is to say, the article, the making or selling 
of which he alleges is an infringement upon his 
patent, & the places at which, & the period during 
which, he proposes to prove such making or selling ; 
& it is not necessary to specify in what respects, or 
as to what parts or processes of the invention it 
is an infringement. 

If, indeed, the processes are so entirely separate 
& distinct, as that different kinds of articles of 
results are prone: as if one produce pictures 
in oil & another in water colours, 1t seems that the 
particulars should specify the one, an infringement 


particulars; & pltf. came into ct. with 














particulars of the | a case which could not be _tried. 
PRYTMAN v. BuLL (1883), I. L. R. 5 All. 
ement contained | 871.—IND. 


d, Sufficiency of.) — Particulars of 
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upon which is complained of; but if they are 
merely different modes of producing the same kind 
of article or result, it is not necessary so to dis- 
tinguish; & it is not necessary to specify par- 
ticular persons to whom, or the times at which, 
the article alleged to be a piracy has been sold ;_ it 
is enough to state some period within which the 

sales took place.—TALBOT v. LA RocnE (1854), 15 

C. B. 310; 2 C. L. R. 836; Goodeve’s Patent 

Cases, 452; 139 E. R. 442. 

Annotations :—Apld. L . Bull ~ 1! . Cas. 
648. Refd. | ea a De Blast Ce Wrish Mise), 
Griffin’s Patent Cascs (1884-1886), 216. 

2580. No obligation to answer in- 
terrogatories.|—WENHAM Co., LTD. v. CHAMPION 
Sy een Co., Lrp. & TODLENHAUPT & Co., No. 

5, ante. 











oe ——.]—LEDGARD v. BuLL, No. 25738, 
ante. 
2582. ——— Precise portion of specification in- 


er aa aa v. Kynock (No. 2), No. 2578, 
ante. 

2588. Allegation of substantial similarity— 
Between patent & infringement.|—-The owner of 
two patents, the first having a single claim for an 
improved dog muzzle, & the second having two 
claims: (a) for providing the muzzle with guides, 
& (b) the improved dog muzzle described, brought 
an action for infringement of both patents. By 
his particulars of breaches, pltt. alleged that defts. 
had sold muzzles substantially in accordance with 
the muzzle described & claimed in his first patent, 
& also substantially in accordance with the muzzle 
described & claimed in the second patent, the 
muzzles sold by defts. being guided substantially 
in accordance with the first claim of the second 
patent. 

Defts. took out a summons for further & better 
particulars, contending that pltf. ought to state 
whether the entirety of the muzzle described in the 
first patent was infringed, or only parts of it :— 
Held: the particulars were sufficient.—EGLETON 
v. NicHois & Son (1890), 7 R. P. C. 423. 

2584. ——— Patent complicated—Combination of 
numerous improvements.|—-ELECTRIC TELEGRAPH 
Co. v. Notr, No. 2572, ante. 

2585. Statement of instances of breaches—By 
way of example.]|—Upon an order for the delivery 
of further particulars of breaches in an action for 
the infringement ot letters patent pltfs. enumerated 
certain instances, & added, & pltfs. state these 
particular instances, by way of example only, & 
not so as to preclude them from proving any of 
the infringements mentioned in the former par- 
ticulars of breaches :—Held: that clause should 
be struck out of the particulars.—PatTEeNnT TyPE- 
JOUNDING Co. v. Ricuarps (1860), 2 L. T. 359. 
Annotation :—Refid. Tilghman’s Sand Blast Co. v. Wright 

(1884), Griffin’s Patent Cases (1884-1886), 216. 

2586. By way of Iillustration.]——The C. 
co. brought an action for infringement of a patent 
against the W. co., & delivered particulars of 
breaches, alleging infringement of the second, 
third & fourth claims of the patent, but not 
referring to any pages or lines of the specification, 
& complaining in particular by way of illustration 
of certain specified machines. Defts. took out a 
summons for further & better particulars, which 
was dismissed :—Held: pltfs. ought to omit the 
words in particular by way of illustration, & on pltis. 
agreeing to do this the appeal ought to be dis- 
missed.— CHURCH (WALTER O.) ENGINEERING Oo., 
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Lip: v. WItson & Co. (1886), 3 R. P. C. 123; 
Griffin’s Patent Cases (1884-1886), 236, D. C. 
Annotation. :—Consd. Cheetham v. Oldham & Fogg (No. 3) 

(1888), 5 R.P. C. 624. 

2587. Plaintiff bound by particulars given— 
Evidence of infringements not particularised.|— 
Pitf., by bill in Chancery, alleged an infringement 
of his patent. The patent was granted in 1854, & 
specified a combination of mechanism applicable 
to spinning mules; & the first claim was for the 
novel construction, combination & application of 
mechanism hereinbefore described, whereby one 
half of the clutch or catch box, hereinbefore 
described, or any mechanical equivalent therefor, 
is connected with or acts upon cams or other 
similar parts of mechanism direct. There were 
other claims, but in respect of these breaches were 
not alleged in pltf.’s particulars of breaches. 
Deft.’s patent, granted in 1860, specified a com- 
bination of mechanism which embodied the leading 
idea of pltf.’s patent, & by which one half of a 
clutch box was made to act upon cams direct, & 
he adopted some of the elements combined by 
pitf., but he disposed them in a different manner. 
These were important parts of the prior com- 
bination, &, though old mechanical contrivances, 
were new in respect of the particular mode in 
which pltf. applied them; & the immediate object 
of their combination by him was new, viz. to 
make a clutch box act on cams direct. The effect 
brought about by the direct action of the clutch 
box on the cams had long previously been pro- 
duced, but less advantageously, by other con- 
trivances of various kinds. Deft.’s mode of com- 
bination effected the common object of each 
patent in a more beneficial manner than it was or 
could be effected by the mode of combination 
specified in pltf.’s patent, & it displayed an equal 
amount of inventive genius :—Held: pltf. was 
bound by the particulars of breaches delivered, & 
the principle of Patent Law Amendment Act, 
1852 (c. 83), s. 41, was applicable to trials in 
Chancery, in which particulars of breaches were 
ordered, as well as to trials at common law.— 
CURTIS v. PLATT (1866), as reported in 35 L. J. Ch. 
852, H. L.3; affg. (1864), 3 Ch. D., p. 188, n., 
L. O. 


Annotations :—Refd. Adie v. Clarke (1876), 3 Ch. D. 134; 
Badische Anilin und Soda Fabrik v. Levinstein (1883), 24 
Ch. D. 156; Proctor v. Bennis (1887), 36 Ch. D. 740; 
Gosnell v. ebop a peer 47. L. R. 397; Siddell v. Vickers 
(1888), 39 Ch. D. 92; Boyd v. Horrocks (1889), 6 R. P. C. 
152; Thomson v. Moore (1890), 6 R. P. C. 426; Miller v. 
Clyde Bridge Steel Co. (1892), 9 R. P. C. 470: Nettlefolds 
v. Reynolds (1892), 9 R. P. C. 270; Ticket Punch & 
Register Co. v. Colley’s Patents (1895), 11 T. L. R. 262 ; 
Akt. Separator v. Dairy Outfit Co. (1898), 15 R. P. ©. 327 ; 
Presto Gear Case & Components Co. v. Simplex Gear Case 
Co. (1898), 15 R. P. C. 635 ; British United Shoe Machinery 
Co. v. Thompson (1905), 22 R. P. C. 17; Harrison Patents 
Co. v. Nicholson (1908), 25 R. P. C. 393. Mentd. Jahncke 
v. Bell (1891), 9 R. P. C. 94. 


2588. .|—This was an action by the 
owners of a patent for improvements in home 
training or exercising machines for cyclists. The 
invention consisted in an arrangement of two 
rollers connected by a shaft with another roller 
in front which could be adjusted to suit the dis- 
tance between the wheels of a bicycle. The 
bicycle was eunpo ee on these rollers, the drivin 
wheel being on the two rollers, & the other whee 
over the third roller. The motion of the driving 
wheel drove the two rollers, & the motion was 
communicated by the shaft to the other roller, & 
thence to the steering wheel of the cycle. By this 








INSULATOR Co., LTD. v. BRUCK PEEBLES 
& Co., LTD. (1905), 7 F. (Ct. of Seas.) 
944; 42 Sa. L. R. 700; 133. L. T. 
infringed.— MICA »——SCOT. 
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means the rider could exercise himself just as if 
he were riding on & road. 

Defts. were supplied by pltfs. with one of the 
patented machines, & they made two more in 
imitation, & used all three side by side to represent 
a race at a theatre. One of pltis. was present on 
the first occasion when the three were used, & 
objected to the use as an infringement, but after 
saying that he must consult his solr. he consented 
for the use for that night & two other nights on 
which he was present, actually himself riding his 
own machine after the performance. Pltfs. com- 
plained of this user, & subsequent performances 
as an infringement. Defts. contended that the 
user on the three nights was licensed, & as to 
subsequent users, they adduced evidence to show 
that they took away the front roller & connecting 
apparatus & gave only a dummy representation 
of a race, driving the front wheel of the bicycle by 
hand. In their answer to interrogatories, defts. 
stated that they did not infringe because they had 
only driven the front wheel by hand.  Pitfs. 
alleged that they were misled by this-answer; it 
did not say that the front roller was removed, & 
was taken to mean that the front roller, also called 
a wheel, was driven by hand, & no notice was given 
by defts. of the actual way in which the machines 
were worked :—Held: there was no infringement 
during the nights when pltf. was present; pltfs. 
could not complain of the manufacture as they 
did not allege it as an infringement in their par- 
ticulars of breaches.—HENSER & GUIGNARD v. 
JIARDIE (1894), 11 R. P. C. 421. 


2589. -}—The B. T. H. co., Ltd., 
commenced an action to restrain infringement of 
their patent against I. L. W., Ltd., & the directors 
ot that co., & by their statement of claim alleged 
that defts., other than deft. co., were actively 
engaged in the affairs of deft. co. & authorised, 
took part in or permitted the alleged infringement. 
Defts. applied for particulars of that allegation :— 
Held: the plea was capable of meaning that defts., 
other than deft. co., had impliedly authorised, 
permitted & taken part in the alleged infringement, 
& those defts. were not entitled to the particulars 
asked for, but pltfs. would not be allowed to give 
evidence of express directions given by those defts. 
unless they should have given particulars thereof. 
—Brirish THOMSON-Houston Co., Irp. v. [rRA- 
DIANT LAMP WorkKs, LTp. (1924), 41 R. P. C. 338. 


2590. Infringement of numerous patents—Plain- 
tiff limited to group of patents.]|—In a patent action 
for infringement, as in every other kind of action, 
the onus is on plitf. to prove that he has a definite 
cause of action against deft., & he is not entitled 
to call upon deft. to disprove the alleged infringe- 
ment—in other words, to prove that pltf. has no 
cause of action against him. This is so even 
where pltf. may be suing upon several patents in 
one action upon the ground that it is impossible 
for him, unless deft. discloses the process of 
manufacture of the infringing article, to state 
definitely which of the patents in particular have 
been infringed. 

Pitfs., the owners of twenty three patents for 

Saccharin,” sued deft., a trader who had pur- 
chased & imported from foreign manufacturers an 
article called ‘‘ Sucramine,”’ for alleged infringe- 
ment, all twenty three patents being united in one 
action. In their particulars pltfs. stated generally 
that deft. had infringed “all” the patents, but 
alleged only two specific cases of infringement. 
To enable him to prepare & deliver his defence 
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with particulars of objections as required by 
Patents, Designs, & Trade Marks Act, 1883 (c. 57), 
s. 19 (2), deft., who said he did not know the 
process of the manufacture of sucramine, applied 
to the judge by summons that pltfs. might be 
ordered to give further and better particulars of 
breaches, specifying which of the twenty three 
patents they relied on as having been infringed, 
or that, under R. S. C., 1883, Ord. 18, rr. 1, 8, 9 
& Ord. 19, r. 27, the trial of the action might be 
limited to such of the twenty three patents, as 
being separate causes of action, as to the ct. might 
seem just. The evidence on the summons showed 
that the patents were capable of division into 
three separate groups, so that the infringements 
specifically charged, if infringements of one group, 
could not be infringements of the others; but 
pltf. professed his inability to say which of the 
groups had been infringed :—Held: pltfs. were 
not entitled to unite the twenty three patents in 
one action, but must be limited to selecting a 
certain number of them, not exceeding three in 
the first instance, upon which they would proceed 
with their action. 

In a patent action further evidence by affidavit 
& cross-cxamination thereon is not admissible 
upon an appeal except under special circumstances, 
or by the consent of the parties.—SACCHARIN 
Corpn., LTD. v. Winn, [1903] 1 Ch. 410; 72 
L.. J. Ch. 270; 88 L. T. 101; 19 T. L. R. 154; 20 
R. P. C. 2438, C. A. 
Annotations :—Consd. Saccharin Corpn. v. White (1903), 88 


L. T. 850. Refd. Saccharin Corpn. v. Jackson (1903), 20 
R. P. C. 611. 
2591. -|—Where an action is brought 








for the alleged infringement of numerous different 

letters patent all relating to the same process of 

manufacture, the order limiting the number of 
letters patent to be sued upon should not be 
qualified by the words in the first instance.— 

SACCHARIN CoRPN., Lip. v. WHITE (R.) & SONS, 

Lrp. (1903), 88 L. T. 850; 47 Sol. Jo. 618; 20 

R. P. C. 454, C. A. 

2592. ——-  -———.] —-SACCHARIN CORPN.  v. 
ALLIANCE CHEMICAL Co., Jurp. (1905), 22 R. P. C. 
175, C. A. 

2598. Delivery of particulars.|—The practice 
prescribed by Patent Law Amendment Act, 1852 
(c. 83), s. 41, with respect to actions at law for the 
infringement of letters patent ought to be followed 
in suits in equity as closely as circumstances will 
permit. Pltf. in a patent suit ought either to state 
in his bill the particulars of the breaches com- 
plained of, or to deliver along with his bill a 
written statement of such particulars, which state- 
ment need not be filed. Deft. in a patent suit 
ought to set forth in his answer the particulars of 
any objections on which he relies. FINNEGAN v. 
JAMES (1874), L. R. 19 Eq. 72; 44 L. J. Ch. 185; 
23 W. R. 3738. 

Annotations :—Apld. Crossley v. Tomoy (1876), 2 Ch. D. 
533; Patterson v. Gaslight & Coke Co. (1876), 2 Ch. D. 
812; Birch ». Mather (1883), 22 Ch. D. 629. Consd. Hayward 
v. Lely (1887), 56 L. T.418. Refd. Parnell v. Mort, Liddell 
(1885), 29 Ch. D. 325. 

2594. Amendment of particulars.) —- UNITED 
TELEPHONE Co. v. FLEMING (1886), 3 R. P. C. 268. 

2595. Form of particulars—Infringement of dye 
patent.]—The Ct. of Appeal settled the particulars 
of breaches in the following form: (a) Defts. have, 
since the date of the said patent, manufactured or 
caused to be manufactured, & have sold dye stufts, 
the same, or substantially the same, as apo 
Naphtol Black. (b) The dye stuffs comp ained 
of are those sold by defts. under the name 0 
‘‘ Naphtol Black, O.D.”’ (c) The dye stuffs com- 
plained of are made according to the process 
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described & claimed in 
respects.—CASSELLA . 
8 KR. P. C. 473, O. A. 

2596. Particulars of secret ideas—Communicated 
in breach of agreement.|—Hrips v. OLDHAM 
CoRPN., No. 3314, post. 


(6) Further Particulars. 
See R. S. C., Ord. 534, r. 18. 
2597. Form of further particulars—Reference to 
drawings.|—PERRY v. MITCHELL (1840), 1 Web. 
Pat. Cas. 269. 


Annotation :—Consd. Electric-Telegraph Co. v. Nott (1847), 
4C. B. 462. 


2598. References to pages & lines—In- 
fringement of complicated patent.]—-LamB v. 
NOTTINGHAM MANUFACTURING Co. (1874), cited 
L. R. 19 Eq. at p. 232. 


Annotation :—Distd. Batley v. Kynock (No. 2) (1874), L. R. 
19 Kq. 229. 


2599. ——— Specific instances coupled with 
general words.|—Pltfs. in an action for infringe- 
ment delivered particulars of breaches alleging 
that defts. had infringed by importing into this 
country, selling, exposing for sale, & otherwise 
dealing with glass globes, shades, & moons, having 
their surfaces wholly or in part roughened in a 
particular way. Defts. took out a summons for 
further & better particulars. It appeared that 
pltfs. complained of all globes imported by defts. 
since a certain date, & that pltfs. had bought 
some of such globes. The judge expressed an 
opinion that plitfs. ought to give two or three 
specific instances of globes which they alleged 
to be infringements, but ought to be at liberty 
to add general words so as not to be confined to 
such instances at the trial; & he therefore made 
an order for further & better particulars.—TILGH- 
MAN’S SAND Buast Co. v. WRIGHT (1884), Griffin’s 
Patent Cases (1884-1886), 216; 1B. P. C. 103. 

2600. At what stage ordered—Intention of plain- 
tiff to interrogate defendant.|—Pitf. in an action 
for infringement of his patent delivered parti- 
culars of breaches, alleging sales to the G. N. Ry. 
co., & to others. Deft. applied for an order for 
further & better particulars, & the chief clerk 
made an order that pltf. should give the names 
of the persons to whom he alleged deft. had sold, 
& the dates of the sales. Pltf. moved to reverse 
this order, alleging that he did not know the 
names of the persons to whom deft. had sold, 
but that he intended to interrogate deft. :—Held : 
pltf. ought not to be called upon to give any 
further particulars at that stage of the action, 
but the refusal of the order was not to prejudice 
any subsequent application by deft.—RUSSELL 
v. HATFIELD (1885), 2 R. P. C. 144; Griffin’s 
Patent Cases (1884-1886), 204. 

2601. Application refused.]|—ELsry v. BUTLER 
(1886), Griffin’s Patent Cases (1884-1886), 96. 

2602. Indication of particular claims in speci- 
fication.]|—In an action for alleged infringement 
of a patent for improvements in refrigerative pro- 
cesses & apparatus for preserving meat, pltfs., 
by their particulars of breaches, complained of 
the manufacture, etc., by defts. of certain re- 
frigerating machines containing an arrangement 
of machinery described & claimed in pltf.’s patent, 
& also of certain pipes used for a particular pur- 
pose, & also ‘‘ by way of example” & not of “‘ limita- 
tion’ of the machines {fitted by defts. on board 
the “8.” Defts. applied for further & better 
particulars, & obtained an order from a master 


ltfs.’ specification in all 
VINSTEIN & Co. (1891), 
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in chambers that pltfs., so far as concerned 
machines fitted to ships, might be confined to 
the ‘‘S.,” unless further names were given. Part 
of their application asked for a direction that 
pltfs. should state whether they claimed in re- 
spect of all or only of some, & which of the claims 
in the specification, but this direction the master 
refused to give :—Held: defts. were entitled to 
the direction asked for, & that the order ought to 
be varied accordingly, but not in any other respect. 
Where the sufficiency of particulars of types of 
engines alleged to be infringements is questioned, 
it lies on the party who alleges that, for the honest 
purpose of his litigation, he wants further informa- 
tion or limitation to satisfy the ct. that he is 
really placed in a difficulty by the particulars 
as they stand (WILLS, J.).—Hastam & Co. v. 
WAL (1887), 4 R. P. C. 203, D. C. 


Annotation :—Folld. Cheetham v. Oldhain & Fogg (No. 3) 
(1888), 5 R. P. C. 624. 


2603. Vendor of articles entitled to more detailed 
particulars than manufacturer.|—A person who 
only sells alleged infringing arts. may require 
more detailed particulars of breaches than a person 
who manufactures.—MANDLEBERG v. MORLEY 
(1893), 10 R. P. C. 256. 

2604. Particulars of manner of infringement.|— 
In an action for infringement of letters patent 
for a process of marking cloth, pltf. was ordered 
to give further & better particulars of breaches, 
so as to give at least one instance of the acts of 
infringement complained of. Pltf. delivered parti- 
culars which defts. alleged to be insufficient, & 
on the application coming before the judge, he 
considered the particulars sufficient subject only 
to the addition of certain words thereto, & he made 
an order accordingly. Defts. appealed :—Held;: 
pltf. ought to describe the manner in which the 
acts which he alleged to be infringement were 
carried out, & the particulars were insufficient. 
An order for further & better particulars was 
made.—MARSDEN v. ALBRECHT & ALBRECHT 
(1910), 27 R. P. C. 785. C. A. 

2605. Infringement of more than one patent.}— 
Pitfs. in an action for infringement sued in respect 
of a patent, No. 11575 of 1897. On a petition 
for extension of the term of this patent an order 
had been made in 1911 for the grant of a new 
patent for a term of seven years from the expira- 
tion of the existing patent but confined to certain 
claims in the specification, & a new patent was 
granted accordingly & numbered 11575 of 1897. 
Pitfs. also sued in respect of a patent, No. 7777 
of 1900. Defts. applied for an order for further 
& better particulars of the patents & claims 
alleged to te infringed. The judge in chambers 
refused to make the order & defts. appealed to 
the Ct. of Appeal. After a prolonged discussion, 
an order was made by consent that pltfs. should 
deliver an amended statement of claim & amended 
particulars by a certain date, &, peremptorily, 
that the defence & particulars of objections should 
be delivered by a certain other date.—MARCONI 
v. SteMENS BrotHers & Co., Lrp. (1912), 29 
R. P. C. 146, C. A. 


C. Defence. 
(a) In General. 
See Patents & Designs Act, 1907 (c. 29), ss. 4, 
25, 33, 38. 
2606. No infringement.|—-In an action for the 
infringement of a patent, the ct., since the C. L. P. 


inventor under a patent issued to him 
cubecauestly; & does not require to 
be cancelled or repealed by sci. fa., 
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Act, 1852 (c. 76), allowed deft. to plead, (1) not 
guilty; (2) that the patentee was not the in- 
ventor; (3) non concessit; (4) that the inven- 
tion was not a manufacture; (5) that the inven- 
tion was not new; & (6) that no sufficient 
specification was enrolled.—PLatTT v. ELSE (1853), 
8 Exch. 364; 22 L. J. Ex. 192; 20 L. T. O. S. 
226; 17 Jur. 188; 155 H. R. 1388. 

Annotation :—Refd. Hancock v. Noyes (1854), 9 Exch. 388. 

2607. Want of novelty..—WaLTON v. POTTER 
& HORSFALL, No. 2954, post. 

2608. ———.|—-PLATT v. ELSE, No. 2606, ante. 

2609. -|—The patentee of an invention 
of an improved method of & apparatus for effect- 
ing circulation in, & supply of water to, steam 
boilers, brought an action for infringement. 
Defts. denied infringement, & alleged the in- 
validity of the patent on the ground that (a) plté. 
was not the first & true inventor; (0) the alleged 
invention was not new; (c) & was previously 
published by certain specifications ; (d) the com- 
plete specification did not sufficiently describe 
the alleged invention; (e) & was misleading, as 
it did not show what the patentee claimed :— 
Held: (1) so much information had been given 
to the world by the specification of one W., even 
though it had not been practically used, that 
pltf. must be taken to have only used common 
knowledge, & the patent failed on that ground ; 
(2) defts. had not taken the particulars of pltf.’s 
combination, & had not infringed. The objection 
that pltf. is not the first & true inventor should 
not be introduced unless it is intended to actually 
raise the question, whether he, or somebody else, 
was in fact the first & true inventor.—THOMSON 
v. MACDONALD & Co. (1890), 8 R. P. C. 5. 

2610 As to whole inventlon—& as to un- 
disclaimed part.|—-In an action for the infringe- 
ment of a patent, to which a disclaimer as to part 
has been entered under 5 & 6 Will. 4, c. 83, deft. 
will not be allowed to plead that the whole inven- 
tion was not new, & also that the undisclaimed 
part was not new.—CLARK v. KENRICK (1843), 12 
M. & W. 219; 1 Dow. & L. 392; 138 L. J. Ex. 6; 
152 E. R. 1177. 

2611. & as to part.]|—(1) Case for 
the infringement of a patent for certain improve- 
ments in machinery ; breach, the ing, using 
& putting in practice the invention & also a part 
thereof. The specification described the inven- 
tion as a combination of several parts, & also 
appeared to claim each part separately :—Held : 
deft. was entitled to plead that parts of the inven- 
tion were not a new manufacture within Statute 
of Monopolies, 1623 (c. 3), as well as that the whole 
was not a new manufacture within that statute. 

(2) The notice _of particulars of objection 
delivered by deft. in pursuance of 5 & 6 Wm. 4, 
c. 83, s. 5, stated amongst other grounds of objec- 
tion, that the invention was known to “A. B. & 
others ’’ who were the true inventors thereof & 
had first used & exercised the same in England : 
—Held: deft. was not bound to specify the 
names of the other parties—BENTLEY v. KEIGHLEY 
(1844), 1 Dow. & L. 944; 6 Man. & G. 1039: 7 
Man. & G. 652; 7 Scott, N. RB. 987: : 














whether it is vested in deft. or in a 
person not a party to the suit.—SmrrH 


PATENTS AND INVENTIONS. 


| N.R 872; 13L.3.C.P.167; 31. 1. 0.8. 221; 
134 E. R. 1213. 

2612. ——— Defendant original patentee—Assign- 
ment of patent.]}—-WALTON v. LAVATER, No. 1536, 
ante. 

2613. ——— Separate plea from common know- 
ledge.]—-PHILLIPS v. IVEL CYCLE Co., No. 3178, post. 

2614. At date of grant.|—I am, therefore. 
of opinion that in this case deft.’s right to succeed 
can be established without an examination of the 
terms of the specification of pltfs.’ letters patent. 
I am aware that such a mode of deciding a patent 
case is unusual, but from the point of view of the 

ublic it is important that this method of viewing 
their rights should not be overlooked. In practical 
life it is often the only safeguard to the manu- 
facturer. It is impossible for an ordinary member 
of the public to keep watch on all the numerous 
patents which are taken out & to ascertain the 
validity & scope of their claims. But he is entitled 
to feel secure if he knows that that which he is 
doing differs from that which has been done of 
old only in non-patentable variations, such as 
the substitution of mechanical equivalents or 
changes of material shape or size. The defence 
that ‘‘the alleged infringement was not novel 
at the date of pltf.’s letters patent’’ is a good 
defence in law, & it would sometimes obviate the 
great length & expense of patent cases if deft. 
could & would put forth his case in this form, & 
thus spare himself the trouble of demonstrating 
on which horn of the well known dilemma pltf. 
had impaled himself, invalidity or non-infringe 
ment (LORD MOULTON).—GILLETTE SAFETY RAZOR 
Co. v. ANGLO-AMERICAN TRADING Co., LTp. 
(1913), 30 R. P. C. 465, H. L. 

2615. Subject-matter not ground for patent.|— 
BETTS v. WALKER, No. 2660, post. 

2616. Patentee not inventor.|—PLATr v. ELSE, 
No. 2606, ante. 

2617. Invention not a manufacture.]—PLAr'r v. 
ELSE, No. 2606, ante. 

2618. No sufficient specification enrolled.|— 
PLATT v. ELSE, No. 2606, ante. 

2619. No machine made according to specifica- 
tion.|—EccLtes & Brizrty v. McGREGoR, No. 
200, ante. 

2620. Property not vested in plaintiff.|—-In an 
action by an assignee of a patent for the infringe- 
ment, a plea that the property is not vested in 
pitf. is bad, as ‘‘ embarrassing’’ under OC. L. YP. 
Act, 1852 (c. 76), s. 52, & will be set aside.— 
CoTTULA v. SOAMES (1862), 3 F. & F. 93. 

2621. Patent irregularly obtained.|—-To an 
action for the infringement of a patent, deft. 
pleaded (inter alia) that the patent was granted 
on the petition of pltf., & the report of the Solicitor- 
General, confiding in pltf.’s representation that a 
paper writing deposited by him with the Solicitor- 
General contained a true statement of the heads 
of the invention; that pltf. enrolled a specifica- 
tion in which he claimed three distinct things, 
& falsely described as part of the invention the 
third claim, whereas such third claim was not 
eae of the invention in the petition paper writing 

letters patent mentioned, & was not any part 
of the invention for which the letters patent were 
granted. An application having been made unier 





8 Scott, | C. L. P. Act, 1852 (c. 76), 8. 52, to strike out the 
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plea :—Held: it was a plea containing matter of 
evidence, & calculated to embarrass the fair trial 
of the action; & the ct. ordered it to be struck 
out, deft. to be at liberty to plead non concessit, 
& poe did not specify the invention for which the 
letters patent were obtained.—HANCOCK v. NoYEs 
(1854), 9 Exch. 388; 20. L. R. 1060; 23 L. J. 
Ex. 110; 156 E. R. 165. 

Annotation :—Retd. Foxwell v. Bostock (1864), 10 L. T. 144. 

2622. No specification of invention.|—-HAaNcock 
v. NoyvEs, No. 2621, ante. 

2623. Invention capable of two patents—Appro- 
priation of one by defendant.|—The bill alleged 
that T., a British subject, residing abroad, the first 
discoverer of a useful invention, had in Aug. 
1854, sent a description of it to England by the 
son of deft. M., at the same time desiring him, the 
son, to apply for a patent on account of T.; that 
the description was complete enough to have 
two specimens made according to it, which 
answered the purposes of the invention; & that 
thereupon deft. M. took out letters patent in his 
own name & for his own benefit. Pltf., treatin 
these letters patent as conferring no benefici 
right on M., by arrangement with T. made other 
specimens under the description so previously 
sent from abroad by T. M. sued pltf. for infringe- 
ment of the patent ; on which pltf. filed the pre- 
sent bill to restrain the action, alleging, in addition 
to the facts above mentioned, that M. was a trustee 
for T., & also intending to allege that M. was the 
general agent of T., but by mistake the word 
‘“‘ pitf.”’ was printed instead of ‘‘ T’’ :—Held: 
M. had under the circumstances stated in the bill, 
a legal right to the patent for his own benefit, 
which this ct. would not restrain.—STEEDMAN v. 
Marsu (1856), 2 Jur. N.S. 391; 4 W R. 476. 

2624. Patent unenrolled when infringed—Patent 
statutorily validated—-After Infringement.}|—A sub- 
sequent plea stated, that after the four months 
for the enrolment of pltf.’s patent had expired, 
& before the passing of the statute, deft. took out 
Ictters patent for an improvement upon pltf.’s 
invention, & that the same could not be used 
without using pltf.’s invention, & that since the 
passing of the statute deft. had used his invention 
in exercise of the licence granted to him by his 
letters patent, & in so doing necessarily used the 
invention of pltf., as he lawfully might, etc. On 
special demurrer :—Held : the plea was bad; the 
licence to deft. to use his own patent gave him 
no licence to use that of pltf.; & the statute was 
sufficiently public in its nature to conclude the 
interests of deft. as well as of the rest of the public. 
—STEAD v. CAREY (1845), 1 ©. B. 496; 14 L. J. 
C.P. 177; 5L. T. O. S. 743; 9 Jur. 511; 135 
E. R. 634, 

2625. Plaintiff’s patent altered by disclaimer— 
Grant to defendant of similar patent prior to dis- 
cClaimer—Allegation of invalidity of plaintiff’s 
patent.|—-This plea is a bad plea. It ought to 
have shown .-that pltf.’s patent is void, & there is 
no allegation to show that it is void, unless it arises 
from the disclaimer under the statute, or the 
subsequent grant of B.’s patent. Then is the 
patent void on account of the subsequent grant 
to B.? Pitf.’s patent was granted in 1836, that 
of B.’s in 1840, & pltf.’s disclaimer in 1844; now 
does it necessarily appear that the grant to B. 





which deft. had obtained a patent, & 
it was objected that this patent was an 
answer to the action until set aside; 
but. semble, not.—MERRILL v. COUSINS 
(2866), 26 U. ©. R. 49.—CAN, 
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made the precedent grant to pltf. void in point of 
law ?. No such inference arises, because the patent 
having been granted to pitf. in 1836, & the specifi- 
cation of the invention having been made within 
six months following, it is necessary to say that 
the registered specification of that invention 
having been made what B. has himself entered 
his patent for in 1840, must be of the same subject- 
matter; otherwise the plea is altogether bad, 
inasmuch as it admits the infringement in respect 
of the invention which it alleges is covered by the 
patent of B. (TINDAL, C.J.).—-STOCKER v. WARNER 
(1845), 1 C. B. 148; 144L. J.C. P. 90; 4L. T. 
O.S. 315; 9 Jur. 186; 135 KE. R. 493. 

2626. Estoppel of plaintiff¥.|—Pltfs. under their 
patent manufactured a pneumatic tyre for cycles, 
which consisted of a rubber or elastic tyre lined 
in canvas in combination with two wires for 
securing the same to the rims of the wheels. 
Deft., at the request of an agent of pltf. co., who 
brought him one of pltf.’s tyres, which was old & 
worn out, placed over the old wires a new canvas 
cover & a new rubber tyre. The agent had been 
sent by pltfs. to find out whether deft. was in- 
fringing their parent, but there was nothing to 
show that the agent was authorised by them to 
request deft. to do what he did :—Held: (1) what 
deft. had done went beyond fair repair of the tyre, 
& amounted to its reconstruction, & he had there- 
fore infringed the pltfs.’ patent; (2) pltfs. were 
not estopped by the act of their agent from com- 
plaining of the infringement; (3) though onl 
the one act of infringement by deft. was proved, 
& there was no evidence of any threat by him to 
infringe again, yet, as he had accepted the order 
from pltf.’s agent in the ordinary course of his 
business, it must be assumed that he would accept 
similar orders again, if they were offered to hin, 
& consequently he must be restrained by injunc- 
tion from infringing the patent.—DUNLOP PNEU- 
MATIC TyRE Co. v. NEAL, [1899] 1 Ch. 807; 68 
L. J. Ch. 378; 80 L. T. 746; 47 W. R. 632; 16 


R. P. C. 247. 
nsd. Dunlop Pneumatio Tyro Co. 


Annotations :—A8 to (1) Co: t 
ts Moseley, [1904] 1 Ch. 612. eee eindar Rubber Co. v. 


allington, Weston, [1905] 1 Ch. 451. 

2627. .|—In 1908 letters patent were 

anted to W., P. & M. for ‘‘ Improvements in 
abric breaking machines.’”’ In 1917 W. & P. 
Ltd. who received W. & P. in the beneficial owner- 
ship of two-thirds of the patent, & P. commenced 
an action against a limited co. & M. for infringe- 
ment of the patent & deft. co. justified their acts 
by alleging a licence by M. in 1909 with the consent 
a W.&P. W. died in 1913. M. had been in the 
employment of W. & P. & afterwards entered the 
employment of deft. co. The main issue in the 
action was whether deft. M. did obtain ante- 
cedently to or contemporaneously with the grant 
of a licence to deft. co. the consent of his co- 
owners thereto. Further it was contended on 
behalf of defts. that P. & through P. deft. co. had 
such knowledge of what deft. co. was doing as to 
preclude it from recovering damages from deft. 
co. :—Held: (1) defts. had not established any 
express consent either antecedent to or con- 
temporaneous with the alleged grant of the 
licence & it had not been brought home to P. or 
through him to pltf. co. that a condition of things 





‘ & Ss. Cc. R. 378.—CAN. 

consen k. Non-joinder of owners of patent. 
that the —As a defence to an action Or in 
van fringement of a perene of invention 
it was pleaded that the patent was the 


property of certain joint-owners who 
BRAND Sale were not pitfs.:—Held; this was in 
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existed from which consent ought to be implied ; 
(2) the same principles which underlie the raising 
of an equity against a pltf. or litigant by means 
of acquiescence are involved when an attempt 
is made to raise a consent under Patents & Designs 
Act, 1907 (c. 29), s. 37, by implication.—WHITE- 
HEAD & POOLE, LTD. v. FARMER (SIR JAMES) & 
Sons, Lrp. (1918), 35 R. P. C. 241. 

2628. Previous action with identical cause— 
Prior defendant successful.|—-DUNLOP PNEUMATIC 
TYRE Co., Lrp. v. RimInGTon BrorHers & Co., 
Lrp. (1900), 17 R. P. C. 665, C. A. 

2629. Illegal purpose of invention.]—Defence 
that the invention was for an illegal purpose, 
namely gambling, held not to be established on a 
motion for an interlocutory injunction.—PESSERS 
& Moopy v. Haypon & Co. (1908), 26 R. P. C. 58. 

2680. Infringement under contract with govern- 
ment department.]—In 1910 letters patent were 
granted to M. In 1911 M. assigned the patent 
to the Pyrene Manufacturing co., who, on Dec. 14, 
1916, assigned it to the Pyrene co., Ltd. On 
Feb. 8. 1917, the last mentioned co. & its assignors, 
the Pyrene Manufacturing co., commenced an 
action for infringement & alleged manufacture & 
offer for sale by defts. prior to Dec. 14, 1916. 
Defts. denied infringement & alleged that the 
patent was invalid. On May 22, 1919, defts. 
delivered an amended defence by which they 
pleaded Patents & Designs Act, 1907 (c. 29), s. 29, 
as a defence, & alleged that, if they had manu- 
factured any goods in infringement of the patent, 
they had done so as contractors to His Majesty’s 
Govt. On Jan. 6, 1920, deft.’s solrs. by letter 
abandoned the plea of invalidity :—Held: defts. 
had not manufactured or sold machines in infringe- 
ment of the patent otherwise than under a con- 
tract with a govt. department; the contract 
compelled manufacture without obtaining the 
licence of the patentees; defts. were contractors 
within sect. 29, & the action must be dismissed 
with costs, except so far as the costs were increased 
by the issue of invalidity ; & defts must pay so 
much of plitf.’s costs of the issue of invalidity as 
were incurred prior to the receipt of the letter of 
Jan. 6, 1920.—PYRENE Co., Lrp. v. WEBB LAMP 
Co., Ltp. (1920), 37 R. P. C. 57. 

2631. Patented process mainly carried on abroad 
——Establishment of prima facie case—Prior cross- 
examination of witnesses.|—The S. Corpn. brought 
an action against the N. S. co. for the infringe- 
ment of three patents for the manufacture of 
saccharin. Defts. alleged anticipation, common 
knowledge, & that the manufacture was carried 
on exclusively or mainly outside the United 
Kingdom. In cross-examining pltfs.’ witnesses 
counsel for defts. put questions with a view to 
supporting the defence founded upon Patents & 
Designs Act, 1907 (c. 29), ss. 25, 27. Upon objec- 
tion taken that it was necessary in the first instance 
for defts. to lay the foundation for the proposed 
questions by establishing a primd facie case under 
sect. 27 :—Held: defts. need not, before asking 
the proposed questions, give evidence in support 
of their defence under sect. 27. Defts. in the 
present case were attacked on the ground that 
they had infringed pltfs.’ rights & were entitled 


PATENTS AND INVENTIONS. 


to put questions to pltfs.’ witnesses as in an 
ordinary action to support their defence.—S,c- 
CHARIN CoRPN., Lp. v. NATIONAL SACCHARIN Co., 
Lrp. (1911), 28 R. P. C. 287. 

Annotation :—Refd. Vidal Dycs Syndicato v. Read, Holliday 

(1911), 28 R. P. C. 323. 

2682. Combination of similar defences.|—In an 
action for the infringement of a patent for improve- 
ments in cards, the ct. refused to allow defts. to 
plead that the art. in respect of which the patent 
was granted was generally known previously, & 
that the alleged improvements were not an inven- 
tion in respect of which a patent could lawfully 
be granted & a similar plea as to part of the alleged 
invention in addition to a plea that the invention 
was not a new manufacture within Statute of 
Monopolies, 1623 (c. 3)——-WALTON v. BATEMAN 
(1842), 3 Man. & G. 773; 4 Scott, N. R. 897; 133 
KK. R. 1350. 

2633. Ambiguous defence.|—Under 5 & 6 Will. 
4, c. 83, s. 1, authorising any person, who, as 
grantee, assignee, or otherwisc, hath obtained 
letters patent for using an invention, to disclaim 
any part of the title of such invention, or of the 
specification, the proper person to disclaim is the 
original grantee. Although he may have parted 
with all his interest. Statute of Monopolies, 1623 
(c. 3), 8. 6, protects letters patent & grants of 
privilege, hereafter to be made, of the sole work- 
ing or making of any manner of new manufactures 
within this realm, to the true & first inventor. 
In an action for infringing pltf.’s patent, a plea, 
founded on the above clause, that the said inven- 
tion was not, at the time of making the patent, a 
new manufacture within this realm, within the 
true intent & meaning of Statute of Monopolies, 
1623 (c. 3), is bad for ambiguity.—SPILSBURY uv. 
CLOUGH (1842), 2 Q. B. 466; 1 Web. Pat. Cas. 
255; 2 Gal. & Dav. 17; 11 L. J. Q. B. 109; 6 
Jur. 579; 114 BE. R. 184. 
sg sea :—Refd. Ledsam v. Russell (1847), 16 M. & W. 

633. 


2634. Annexation of copies of drawings—Plea 
setting out specification.|—BETTs v. WALKER, No. 
2660, post. 

2635. Amendment of defence—On discovery of 
new facts.|—The ct. will at any time during the 
progress of a patent suit allow deft. to raise a fresh 
issue on the discovery of facts which could not 
with due diligence have been discovered before. 
—HOLSTE v. HOBERTSON (1876), 4 Ch. D. 9; 46 
L. J. Ch.1; 35 L. T. 457; 25 W. R. 35, C. A. 

2636. Striking out unnecessary but not 
embarrassing plea.|—A. obtained a patent & 
assigned it to B. B. brought an action against 
A. for infringement. <A. by his  defence— 
(1) denied infringement; (2) alleged that if 
according to the true construction of the patent 
it covered what he had done, then the patent was 
bad as having been anticipated by the specifica- 
tions of R.& C. B. took out a summons under 
Ord. 19, r.27, to strike out (2). The judge refused 
to do so:—Held: (2), so far as admissible by 
way of defence, was included in (1), & therefore 
was unnecessary, but that as it did not tend to 
prejudice, embarrass, or delay the fair trial, it 
need not necessarily be struck out.—HOCKING t. 
HOcKING (1886), Griffin’s Patent Cases (1884-86), 
129; 3R. P.C. 291, C. A. 

Annotation :—Retd. Ashworth v. Law (1890), 7 R. P. O. 231. 
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(6) Estoppel as to Validity. 

See Patents & Designs Acts, 1907 (c. 29), s. 35; 
1919 (c. 80), sched. 

2687. Plea by assignor.|—WALTON v. LAVATER, 
No. 1536, ante. 

26388. .]—Upon the dissolution of a partner- 
ship between pltfs. & deft., deft. assigned to pltfs. 
all his interest in a patent which formed part of 
the assets:—Held: deft. could not afterwards 
set up the invalidity of the patent as against 
pitfs.—CHAMBERS v. CRICHLEY (1864), 33 Beav. 
374; 55 H.R. 412. 

Annotation :—Folld. Gonville v. Hay (1903), 21 R. P. C. 49. 

2639. .]—The owner of a licence under a 
patent executed a declaration of trust of it in 
favour of a firm of which he was a member. A 
partnership action was commenced by G., one of 
the partners, & an order was made for a stay of 
proceedings on certain terms, including an assign- 
ment by G. to his partners of his share in the 
partnership at a price to be fixed by arbn., & a 
term that the form or deed of dissolution & assign- 
ment & any other question arising in respect 
thereof should be referred to the arbitrator. On 
a motion by G. to set aside the arbitrator’s award : 
—Held: on the construction of the submission to 
arbn. the arbitrator had not exceeded his juris- 
diction in inserting in the deed of dissolution a 
covenant prohibiting G. from manufacturing 
according to the patent. The assignor of a 
licence under a patent is not entitled as against 
his assignee to dispute the validity of the patent. 
——GONVILLE v. HAY (1903), 21 R. P. C. 49. 

2640. Compulsory assignment in bank- 
ruptcy.|—(1) If a patentee becomes bankrupt, & 
his trustee in bkpcy. assigns the patent, the 
patentec is not estopped from afterwards denying 
the validity of the patent, as against the assignee. 

(2) A patentee having gone into liquidation his 
trustee in liquidation assigned the patent. The 
patentce afterwards went into a trade partnership 
with S. The assignees of the patent brought an 
action against the patentec & S. for an injunction 
& damages for infringements of the patent alleged 
to have been committed in partnership. The 
defence alleged the invalidity of the patent, & 
defts. delivered particulars of objections, viz., 
that defts. would deny the infringement, & that 
deft. S. would rely on their objections to the 
validity of the letters patent on the ground of 
want of novelty & insufficiency of the specification : 
—Held: wunder Patent Law Amendment Act, 
1852 (c. 83), s. 41, it was not necessary for every 
one of two or more defts. defending in the same 
interest to deliver particulars of objections, & the 
patentce was not precluded from setting up at 
the trial the invalidity of the patent on the ground 
of want of novelty & insufficiency of the specifi- 
cation.—SMITH v. CROPPER (1885), 10 App. Cas. 
249; 55 L. J. Ch. 123; 53 L. T. 33803; 33 W. R. 
753, H. L.; varying S. C. sub nom. CROPPER v. 
SMITH (1884), 26 Ch. D. 700, C. A 


Annotations :—As to (2) Consd. Shoe Machinery Co. v. 
Cutlan, [1896] 1 Ch. 108. Generally, Mentd. Re Crighton 
& Law Car & General Insce. Corpn., (1910) 2 K. B. 738; 
Pirie v. Richardson (1926), 70 Sol. Jo. 1023. 
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2641. Plea by assignor’s partner.]—The rule that 
an assignor of a patent is estopped from disputing 
its validity does not prevent his partner from 
separately raising that defence to an action for 
infringement.—HEUGH v. CHAMBERLAIN (1877), 
25 W. R. 742. 

2642. Purchaser of patented article.] —- The 
owners in equity of a patent together with the 
patentee may maintain an action for infringement 
of the letters patent. The owners in equity & 
the patentee of a patented article granted to 
purchasers of articles made in pursuance of the 
invention, or any person into whose hands the same 
might come, a limited licence to use or sell the 
same on the express condition that they were 
not to be sold or advertised for sale at less than a 
specified price, & on every cardboard box in which 
the articles were made up the provisions of the 
licence were stated, with a warning that any sale 
in breach of the provisions would be an infringe- 
ment of the patent :—Held: a purchaser of the 
patented article was not bound to accept the 
position of licencee, & was not estopped from 
attacking the validity of the patent.—GILLETTE 
SAFETY KaAzor Co. v. GAMAGE (A. W.), Lrp. (1909), 
25 T. L. It. 808; 26 KR. P. C. 745. 

Annotation :—Refd. Gillette Safety Razor Co. v. Luna Safety 

Razor Co., [1910] 2 Ch. 373. 

2643. Where other defences set up.]—To an 
action for the infringement of a patent for certain 
improvements in a cabriolet, three pleas were 
pleaded: (a) the general issue; (b) that the 
alleged improvements were not new; & (c) that 
pltfs. were not the true & first inventors of the 
improvements :—Held: (1) on this state of the 
pleadings it could not be contended that the 
patent was illegal as being a monopoly. 

(2) Though all the improvements claimed must 
be shown to be new, yet it need not be shown that 
deft.’s cabriolet was an imitation of the whole 
of them, but an imitation of one was sufficient 
to maintain the action. 

(3) The validity of the patent might be con- 
sidered as having come in question under plea (6) 
so as to entitle pltf. to a certificate to that effect 
under 5 & 6 Will. 4, c. 83, s. 3.—GILLETT v. WILBY 
(1839), 9 C. & P. 334; 1 Web. Vat. Cas. 270, 
N. P 


2644. Validity of patent certified in previous 
action—Against different defendant.|—CrosskILL 
v. TUXFORD, No. 2845, post. 

2645. English & foreign patent—Foreign patent 
dropped—Decree establishing English patent.]— 
Daw v. ELEY, No. 3039, post. 

2646. Necessity for previous notice of grounds of 
objection.|—SMITH v. CROPPER, No. 2640, ante. 

2647. Previous injunction against defendant— 
Action for second intringement.|—In a case where 
deft. has once submitted to an injunction, it is 
improper for him on being attached for a second 
infringement, either directly or indirectly, to raise 
arguments against the validity of the patent.— 
Moore v. THOMSON (1890), 7 R. P. C. 825, H. L. 

2648. Agreement amounting to novation—Plain- 
tiffs not parties thereto.|——At the trial the issue was 


the construction of tho patent.— 


INDIANA MANUFACTURING Co. v, SMITH 
SmirH (1904), 24 (1905), 26C. L. T. 458; 10 Exch. C. R. 
9 Exch. GC. R. 154.— 17.—CAN, 


p. Inconsistent defences.) — In an 
action for infringement of certain 
patents for invention, deft. pleaded 
that the patents were invalid. By 
countercl deft. alleged that pltyf. 
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right as trustee by the ct. :—Held: 
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(inter alia) whether defts. were precluded from 
contesting the validity of the patent by an agree- 
ment to which pltfs. were not parties, but with 
regard to which they alleged a novation :—Held: 
(1) defts. were not precluded from disputing the 
validity of pltf.’s patent; (2) the improvements 
forming the subject-matter of pltf.’s patent 
referred to mechanism which formed the subject 
of a prior patent of 1913 referred to in the specifica- 
tion of pltf.’s patent & not a much larger class of 
selecting & separating apparatus of which the 
mechanism covered by the patent of 1913 was only 
a sample & consequently deft. had not infringed.— 
WaARD BROTHERS (BLACKBURN), LTD. v. MOORE & 
AVERY (BLACKBURN), Lrp. (1922), 40 R. P. C. 
247, C. A. 

See, also, ESTOPPEL, Vol. XXI., pp. 146, 171, 
179, 186, 187, 210, 257, 272, 831, Nos. 101, 265, 
302, 344, 345, 501, 810, 902, 1252. 


D. Particulars of Objections. 
(a) In General. 

See HK. S. C., Ord. 534, rr. 15-19. 

2649. Necessity for particulars.| — (1) Vatent 
Law Amendment Act, 1852 (c. 83), s. 41, requires 
deft. in an action for the infringeinent of a patent, 
to deliver with his pleas the particulars of any 
objections on which he means to rely at the trial ; 
& where he intends to rely upon a prior user or 
publication, the particulars must state the place 
or places at which, & in what manner, the invention 
has been used or published prior to the date of the 
patent ; & in the absence of such statement, deft. 
will be precluded from giving evidence of such 
prior user or publication. 

(2) Pltf.’s particulars of breaches cannot be 
oti in aid of the defective particulars of objec- 

ion. 

(3) Though a judge at chambers has power to 
order the amendment of the particulars, he cannot 
introduce into such order any terms relative to 
the admissibility of evidence at the trial under 
such particulars which are inconsistent with the 
provisions of sect. 41.--PALMER v. COOPER (1853), 
9 Exch. 231; 20. L. KR. 430; 23 L. J. Ex. 82. 

2650. -|—FINNEGAN v. JAMES, No. 2593, 
ante. 

2651. Function of particulars.!|—'The notice of 
objections is to apprise pltf. of what he has to 
aa v. HAGUE (1838), 1 Web. Pat. Cas. 
Annotations :—Refd. lt. v. Cutler (1847), 3 Car. & Kir. 215; 

Tetley_v. Easton (1857), 2.C. B. N. S. 706; Edison & 

Swan Electric Light Co. v. Woodhouse (1887), 3 T. L. It. 

367 ; Morgan v. Windover (1887), 3 T. L. RK. 748; Pirrie 

v. York Strect Flax Spinning Co. (1894), 11 It. P. C. 431. 

Mentd. Booth v. Kennard (1856), 5 W. R. 85; Brook & 

Hirst v. Aston (1859), 5 Jur. N. S. 1025. 

2652. -|—The principle upon which the ct. 
proceeds in regulating the form of particulars of 
objections on the trial of a patent case, is to guard 
against a surprise upon pltf. by production on the 
trial of evidence of prior user or publication of 
which he has no notice. Therefore it will require 
deft., in stating those instances on which he 
intends to rely, to put pltf. in possession of all he 
himself knows, so far as to enable him to identify 


event deft. could 
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the instances alleged.—CuRTIS v. PLATT (1863) 
8 L. T. 657; Goodeve’s Patent Cases, 144; subse- 
quent proceedings (1866), 35 L. J. Ch. 852. H. L. 

2653. .]—S. brought an action against the 
owners of a pee for improvements in the 
construction of wire ropes, to restrain the issue 
of threats & for a declaration that the patent was 
invalid. Amongst his particulars of objections 
he alleged that the alleged invention was pre- 
viously published by the manufacture, sale, use, 
or public exhibition of wire ropes made according 
to the alleged invention by W. from the years 
1832 to 1862. W. had made depositions in an 
action by defts. in the present action against F., 
which depositions were filed in ct. with certain 
exhibited specimens. Defts. applied for further 
& better particulars of this objection :—Heid : 
as the object of particulars was to prevent any 
surprise, the particulars in the case were not 
sufficient, pltf. could not be tied down to con- 
tinuous user during the period, & he must give 
some further particulars if he was able to do s0.— 
Smiti v. LANG (1890), 7 R. P. C. 148, C. A. 

2654. Proof of delivery—Necessity for.]|—NEIL- 
SON v. HARFORD, No. 2454, ante. 

2655. Time for delivery—-After delivery of 
defence.|—If, in an action for the infringement of 
a patent, deft. neglect to deliver with his pleas the 
objections required by 5 & 6 Will. 4, c. 83, it seems 
doubtful if the ct. have power to allow him to 
deliver them afterwards nunc pro tunc; but if 
they are satisfied on the merits, they will grant 
him leave to plead de novo, & then deliver the 
objections with the fresh pleas.—LosH v. Hay 
(1838), 2 Jur. 157. 

2656. Sufficiency—Must be in distinct & in- 
telligible language.|—-In the particulars of objec- 
tions delivered under 5 & 6 Wm. 4, c. 83, s. 5, 
the substantial objections must be stated in 
distinct & intelligible language, & the particulars 
must not be confined to giving merely general 
information.—FISHER v. HEwIT?T (1838), 6 Dowl. 
739; sub nom. FISHER v. DEWICK, 4 Bing. N. C. 
706; 1 Web. Pat. Cas. 264; 1 Arn. 282; 6 Scott, 
5687; 7L. J.C. P. 279; 132 LK. R. 961. 
Annotations :—Apld. Heath v. Unwin (1842), 10 M. & W. 

684. Distd. Jones ». Berger (1843), 5 Man. & G._ 208. 

Apid. Morgan v. Fuller (2) (1866), L. R. 2 iq. 297. Refd. 

eilson v. Harford (1841), 8 M. & W. 806; Botts v. 

Walker (1849), 14 Jur. 647; Flower v. Lloyd (1876), 45 

L. J. Ch. 746; Sugg v. Silber (1877), 2 Q. B. D. 493. 

2657. ——— More than merely general informa- 
tion.|— FISHER v. HEWITT, No. 2656, ante. 

2658. More information than pleas.|— 
NEILSON v. HARFORD, No. 2454, ante. 














2659. ——-.] JONES v. BERGER, No. 2695, 
post. 
2660. ——,]—A plea which refers for 


explanation to drawings, not traced on the record 
but annexed to it, is inadmissible; & the ct., 
on motion, where the pleading related to the speci- 
fication enrolled by a patentee, ordered such plea 
to be struck out. Qu.: whether such plea woul 

have been allowable, unless by consent, if the 
drawings had been traced on the record. In an 
action for infringing a patent, deft., after pleading 
that the patent was granted on a representation 
that the invention was an invention of improve- 
ments in a specified art., whereas it was not an 
invention of improvements in such art., & so the 


his plea that the invention was not now 


not, on the one hand, deny the validit PART XIV. SECT, 2, SUB-SECT. 3.— had t ’ 
of the patents, &, on the other, aasert D. (a). Peastiond. evel Pi et britain 
a right depending upon the patents Sufficiency.}—In an action for before the patent :—Held: a notice 


being treated as valid & effective.— ahd 
ERIAL SUPPLY Co. ». GRAND TRUNK 
Ry. Co. Ore 11 E. L. R. 340; 14 


Exch. C. R. ——CAN, 


infringement of pltf.’s patent, upon 
an order that deft. should 

pitf. particulars of any objections on 
which ho intended to rely in support of 


that he intended to object at the trial 

to. the, ‘potent sltcgetiee Mow in: 
or W. w 

vention, was suffi —MILIS 1: 


d deliver to 
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patent was void, averred, by another plea, that , 


the supposed invention was not of such use, 
benefit & advantage to the public as by law 
required to make it a consideration for granting a 
patent, whereby the patent was void. The ct., 
on motion, struck out the latter plea. In an action 
for infringing a patent, if deft.’s notice of objec- 
tions under 5 & 6 Will. 4, c. 83, s. 5 (see Patent 
Law Amendment Act, 1852 (c. 83), s. 41), is too 
general to give such information as pltf. is entitled 
to, it is no answer to a motion for better notice 
that the notice is as specific as the pleas.—-BETTs v. 
WALKER (1849), 14 Q. B. 363; 14 Jur. 647; 117 
i. R. 144. 

2661. Not to go beyond pleas.}] — What- 
ever objections defts. may have given you notice 
of, they cannot go beyond their pleas. I appre- 
hend that the statute does not make the notice of 
objections stand in the place of pleas (LORD 
ABINGER, ©.B.).—MACNAMARA v. HULSE (1842), 
Car. & M. 471; 2 Web. Pat. Cas. 128, n. 
Annotations :—Retd. Wegmann v. Corcoran, Witt (1878), 27 

R. 357 ;_ Edison & Swan Electric Light Co. v. Holland 
6 R. VP. C. 243; Gold Ore Treatment Co. of 
Australia _v. Golden Horseshoe Kstates Co., 


Golden Horseshoe Estates Co. v. Gold Ore Treatment Co. 
of Western Australia (1919), 36 R. P. C. 95. 





2662. ——— Sufficient to prevent surprise.|— 
SMITH v. LANG, No. 2653, ante. 
2668. ——— Manufacture of patent abroad.|— 


THERMOS, LTD. v. BRITISH CALORIS Co. (1909), 26 
R. P. C. 827. 

2664. ——.]—COLMAN v. Cook & Co., 
No. 2701, post. 

2665. Defective particulars—Whether plaintiffs 
particulars can be called in aid.) PALMER vw. 
CooPER, No. 2649, ante. 

2666. Admissibility of evidence having regard to 
particulars—Evidence within meaning of particulars 
as delivered— Particulars defective.)—-HUvULL v. 
BOLLARD, No. 2720, post. 

2667. Cross-examination limited by par- 
ticulars.|—-THERMIT, LTD. v. WELDITE, LTD. 
(1907), 24 R. P. C. 441. 

2668. Action against partners—Particulars de- 
livered by one only—Effect of.j—In an action 
against joint contractors, where defts. set up 
separate defences, & one deft. only pleads facts 
which, when proved show that pltf. is not entitled 
to recover, & that deft. is entitled to judgment, the 
defence is available to all defts., though not 
pleaded by the others, & the action fails altogether. 

Jf partners were sued as partners for infringe- 
ment of a patent, & one of them put in the neces- 
sary particulars of defence, it was obviously for 
the defence of the case in which he was interested, 
& the failure of the other partner to put in similar 
particulars would not result in separate judgments 
against the two (LORD HANWoRTH, M.R.).—PIRIE 
v. RICHARDSON, [1927] 1 K. B. 448; 96 L. J. K. B. 
42; 136 L. T. 104; 70 Sol. Jo. 1028, C. A. 

Certificate of reasonableness of particulars.]— 
See Sub-sect. 11, C., post. 








(6) Want of Novelty. 
i. In General. 

See R. S. C., Ord. 58a, rv. 16. 

2669. R.S.C., Ord. 58a, r. 16——Object of rule.}|— 
(1) The keynote of the provision in above rule— 
that where prior user is alleged as an objection to 
the validity of a patent the particulars of the prior 
user must contain a description, accompanied by 





Scotr (1849), 5 U. C. R. 260.— 
CAN. practice 


ara dence in case of no Co. wv. PaTTERS 
evi eo Leiner Cg Mecluston of SxCliars oF insuitiolent particulars (1804), 16 P. R. 40.—CAN, 
making an order for particulars of the Being delivered, & not to order the 


t action, the better 
defence aah agit nerely for 
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drawings if necessary, sufficient to identify such 
alleged prior user, & if such user relates to any 
machinery or apparatus shall specify whether the 
same is in existence & where the same can be 
inspected—is in the words sufficient to identify 
such alleged prior user, & the object of the rule 
was to meet the difficulties which arose under the 
former practice by reason of a party being ignorant 
up to trial as to the case of prior user which he had 
to meet, & his opponent being unfettered as to 
what at the trial he should adduce as an example 
of prior user. 

(2) Nature of order to be made on application 
for further particulars of prior user.—CROSTHWAITE 
Frre Bar SYNDICATE v. SENIOR, [1909] 1 Ch. 801 ; 
78 L. J. Ch. 417; 100 L. T. 646. 

2670. Particulars of patent of process— 
Distinguished from particulars of patent of 
machinery or apparatus.]—Above rule which deals 
with particulars of objection as to want of novelty 
in a patent action, distinguishes between a patent 
for a process, & a patent for machinery or ap- 
paratus, & requires less detailed particulars in the 
former case than in the latter; & where prior 
user is alleged & pltf.’s patent is for a process only, 
if deft. has satisfied the requirements of the rule 
as to names, places, & dates, he will only be re- 
quired in addition to give a description sufficient 
to identify the alleged prior user; he will not be 
required to give particulars of the apparatus 
employed by him in working the process relied 
upon by him as an anticipation nor to allow 
inspection of any samples in his possession of 
substances treated by that process.—MINERALS 
SEPARATION, Lrp. v. OR# CONCENTRATION Co. 
(1905), Lrp., [1909] 1 Ch. 744; 78 L. J. Ch. 604 ; 
100 L. T. 753; 26 R. P. C. 413, C. A. 

Annotation :-—Folld. Re Stahlwerk Becker Akt. (1917), 34 

KR. P. C. 332. 

2671. Sufficiency of particulars—Lack of dis- 
tinction in specification between old & new.]}— 





Jones v. BERGER, No. 2695, post. 

2672. ——- To what part of patent objections 
apply.|—BopMER v. BUTTERWORTH, No. 2691, 
post. 

2673. 





Grounds in respect of want of sate 
—At present the Act which is operative upon the 
matter is Patents, Designs & Trade Marks Act, 
1883 (c. 57). Deft. wished us to construe that to 
mean this, that where one of the on is want 
of novelty the one thing that the party who 
impeaches the patent on the ground of want of 
novelty is bound to state is, first, I impeach it on 
the ground of want of novelty, & then to state the 
time & place of the previous publication or user 
alleged by him, & no more. I apprehend that that 
is putting too narrow a construction upon that 
subsection, & that it must state on what grounds 
he disputes it, & if one of those grounds is want of 
novelty he must state reasonably on what grounds 
in respect of want of novelty, he disputes it, & he 
must also state the time & place of the previous 
ublication or user alleged by him (DENMAN, J -).—= 
OWLER v. GAUL (1886), 3 R. P. C. 247; Griffin's 
Patent Cases (1884-1886), 99, D. C. 
Annotation a Holliday v. Heppenstall (1889), 41 
Ch. D. 109. 
2674. ——— Time & place must be shown—-Of user 
or publication.|-FowLEr v. GAUL, No. 2673, ante. 
2675. Particular instances.|] — LEDGARD 
vy. Buu, No. 2578, ante. 





excision of the defence, if good per se.-— 
Noxon BROTHERS jus 
ON 
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Sect. 2.—Legal proceedings in respect of infringe 
ment: Sub-sect. 8, D. (b) t., vi. & 214.) 

a —_—— -.]—Boyp v. FARRAR, No. 2685, 
post. 

2677. Objection to specification describing two 
inventions—Evidence of want of novelty of one— 
Whether sufficient.] Under notice of objection 
by a deft. to an action for infringing a patent, that 
the invention was not new, deft. can at the trial 
show that one of two inventions described in the 
specification is not new, & that the patent is there- 
ris bad.—SvuaGaG v. SitBER (1877), 2 Q. B. D. 

3, C. A. 





ii. Prior Publication. 


See i. 8. C., Ord. 53a, r. 16. 

2678. What particulars must be given—Par- 
ticulars enabling identification of instances of prior 
user.|—CurTIs v. Piatt, No. 2652, ante. 

2679. Page & line.|—In an action 
for infringement of a patent defts. disputed the 
validity of the patent on the grounds of want of 
novelty & anticipation, & delivered particulars of 
objections, in which they referred to about twenty 
specifications, stating that in each case they relied 
on the whole specification, & to passages, some of 
them of considerable length, in above twenty 
books. Pitf. applied for better particulars. The 
judge ordered defts. to deliver better particulars 
as to the specifications, but made no order as to 
the extracts from books :—Held: defts. must be 
ordered to strike out from their particulars all the 
publications on which they relied simply as proving 
the state of general public knowledge at the time 
when the patent was granted to have been such 
that there was no invention in the patented 
process ; &, as regarded alleged anticipations, they 
must state the nature of the anticipations on which 
they relied, & point out distinctly, though not 
necessarily by page & linc, where such anticipa- 
tions were to be found.—HoLiipay v. HEPPEN- 
STALL BROTHERS (1889), 41 Ch. D. 109; 58 
L. J. Ch. 829; 61 L. T. 313; 37 W. R. 662; 6 
R. P. C. 320, C. A. 


Annotations :—Refd. Phillips v. Ivel Cycle Co. (1890), 62 
L. T. 392; Nettlefolds v. Reynolds (1891), 65 L. T. 699 ; 
Siemens v. Karo, Barnett (1891), 8 R. P. C. 376. 


2680. Whether special parts need be pointed 
out—RHeliance on whole of specification.]—Deft. 
In an action for infringement of a patent, the 
specification of which was complicated & con- 
tained six claims, delivered particulars of objec- 
tions, alleging twelve instances of prior publica- 
tions & three of prior use, but did not in any case 
point out which of the six claims was alleged to be 
thereby anticipated. When referring to a specifi- 
cation as anticipated the particulars alleged that 
the whole was relied upon, but more particularly 
certain portions which were mentioned. When 
referring to a book as anticipation, the particulars 
alleged that it contained a description of pltf.’s 
invention, especially as set forth at the pages 
mentioned. Ona summons by pltf. for further & 
better particulars :—Held: further & better par- 
ticulars must be delivered, stating at which of the 
claims in pltf.’s specification each of the objections 
was pointed, & omitting the words denoting 
reliance on the whole of the specifications men- 
tioned in the particulars, & the whole of the 
book wagse, ee naa aay gees v. ROTH- 
WELL » od kh. P. C, 243; Griffin’ 

Cases (1884-1886), 109. pee meee 


teeta 














‘ ————.| — SIDEBOTTOM ‘ 
PTELDEN, No. 2899, post. ° 


Particulars showing where anticipa- 





PATENTS AND INVENTIONS. 


tion found—Reference to books & writings.)— 
JONES v. BERGER, No. 2695, post. 

2688. -]—In an action for in- 
fringement of a patent deft. delivered particulars 
of objections alleging that the invention was not 
subject-matter having regard to the general state 
of public knowledge & the particulars specified, 
& that the alleged invention was not new, having 
been published by seven specifications, in six of 
which the whole specification was relied on, in 
the other, Fig. 1, & the letterpress referring 
thereto, & by the general use of regenerative gas 
lamps. Pitf. applied by summons for further 
particulars, & at the hearing asked that all the 
particulars of the specifications except one, & the 
particulars of general use might be struck out. 
Defts. were willing to state they relied on the 
whole specification except the claiming parts, to 
give further particulars as to W.’s, C.’s, & S.’s 
lamps, & to strike out particulars of general use 
of regenerative lamps simply :—Held: (1) as it 
appeared defts. bond fide relied on the whole 
specifications, & these were not long, & described 
a particular thing, a lamp, & the substance of 
pltf.’s patent was a lamp, that such part of the 
particulars must stand, though it is always in the 
discretion of the ct. to see how far deft. really 
does rely on the whole specification, & (2) further 
& better particulars specifying sufficiently the 
particular lamps of W., C., & S. before referred to, 
with time & place of user, should be given.— 
SIrmMeNS v. KARO, BARNETT & Co. (1891), 8 
R. P. C. 376. 

2684. .]}—Defts. who in their 
particulars of objections alleged prior publication 
in several specifications, alleging as to some that 
all parts were relied on against all the claims of 
pltfs.’ specification, were not ordered to give 
further particulars.—HDISON-BELL CONSOLIDATED 
PHONOGRAPH Co. v. COLUMBIA PHONOGRAPH Co. 
(1900), 18 R. P. C. 4. 

2685. ——— .|—In an action for infringe- 
ment of a patent for complicated machinery where 
the specification contained seventeen separate 
claims, deft. delivered particulars of objections, 
under Patents, Designs & Trade Marks Act, 1883 
(c. 57), alleging (a) prior publication by articles 
made according to the supposed invention being 
publicly exhibited in use by H. & Son; & (6) prior 
publication in certain specifications which were 
enumerated & identified with references to pages 
& lines. Pltf. applied for further & better par- 
ticulars :—Held: (1) deft. ought to specify the 
particular machines or articles which were alleged 
to be anticipations of pltf.’s patent ; but he need 
not state the parts of pltf.’s invention which were 
anticipated thereby, as pltf. must be taken to 
know his own invention. : 

(2) Deft. must state which of pltf.’s claims he 
alleged to be anticipated by the respective specifi- 
cations mentioned; &, therefore, the particulars 
required must be given.—Boyp v. FARRAR (1887), 
57 L. T. 866. 

2686. General allegation insufficient.]— 
The owners of a patent brought an action for 
infringement. Defts. pleaded, amongst other 
things, that pltfs. were not entitled to the ex- 
clusive rights claimed by them, inasmuch as these 
rights had been granted to another patentee by an 
earlier patent. Pltfs. applied for an order to 
strike out this plea as embarrassing, or, in i 
alternative, for further & better particulars of t : 
grounds on which defts. disputed the validity is 
pies. patent :—Held: further particulars mus’ 

e Merete aie v. MacInTosH & Oo., 
(1894), 11 R. P. C. 274. 
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iii. Prior Uscr. 

2687. Particulars allowed on proper notice.|— 
The object in directing issues to be tried at law 
is to ascertain the real state of the facts; & there- 
fore the ct. in a patent case will allow further 
particulars of prior user of the invention to be 
brought forward on proper notice.—BovILuL v. 
GOODIER (1867), 36 L. J. Ch. 3603 previous pro- 
ceedings (1866), L. Ri 2 Kq. 195. 

2688. What particulars may be ordered—Par- 
ticulars enabling identification of instances of prior 
user.|——_CURTIS v. PLatr, No. 2652, ante. 

2689. Names of users — Before patent 
granted.|—By 5 & 6 Will. 4, c. 83, s. 5, it is enacted 
that, in any action brought against any person for 
infringing any letters patent, deft., in pleading 
thereto, shall give to pltf., & in any sei. fa. to repeal 
such letters patent, pltf. shall file with his declara- 
tion, a notice of any objections on which he means 
to rely at the trial of such action :—Held : the ct. 
or a judge, in virtue of their general jurisdiction 
over the proceedings in a cause, may require the 
party to deliver further & better objections. 
Semble : where the objection to the patent is its 
want of novelty, & deft. intends to rely on a 
previous user of the supposed invention by divers 
persons, he cannot be compelled in his notice to 
give the names & descriptions of those persons.— 
BULNOIS v. MACKENZIE (1837), 4 Bing. N. C. 127; 
6 Dowl. 215; 3 Hodg. 251; 5 Scott, 419; 71. J. 
C. P. 33; 1 Jur. 945; 2 Carp. Pat. Cas. 406; 1 
Web. Pat. Cas. 260; 132 EK. R. 737. 


Annotations :—Folld. Russell ». Ledsam (1843), 11 M. & W. 
sf Refd. Electric Telegraph Co. v. Nott (1847), 4.C. B. 


2690, -—— Names of particular persons 
irs others.’’|—BENTLEY v. KEIGHLEY, No. 2611, 
ante. 

2691. —-— ———.]}—-In an action for the infringe- 
ment of a patent, the particulars of objection must 
show to what parts of the patent the objections 
are intended to apply, but an objection that the 
inventions were in public use before the granting 
of the letters patent need not state the names & 
addresses of the persons by whom they were so 
used.—BODMER v. BUTTERWORTH (1844), 2 L. T. 
O. S. 368. 

_ 2692, -]—In a suit to restrain the 
infringement of a patent deft. was required to 
state whether he was not making articles in all 
respects identical with those of pltf., & to set forth 
in what respects they differed & by what process 
they were made :—Held: (1) deft., who alleged 
prior user by himself & others, had sufficiently 
answered by stating that, save so far as the 
articles manufactured by him before the date of 
the patent were similar to those of pltf., the 
articles he now made differed from those made 
by pltf., but he could not show in what they 
differed without ocular demonstration; (2) deft. 
was bound, in alleging prior user by other persons, 
to set forth the names of some of those persons.— 
CROSSLEY v. TomMEY (1876), 2 Ch. D. 533; 34 
L. T. 476. 

Annotation :—Retd, Birch v. Mather (1883), 22 Ch. D. 629. 

2693. ——.]—SIDEBOTTOM v. FIELDEN, 
No. 2899, post. 

2694. ——— Where names cannot be given— 
Class of articles with respect to which user alleged. | 
—In a suit to restrain the infringement of a 
patent for improvements in the construction of 
carriages, the alleged invention consisting of a 
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particular mode of opening & closing the heads 
of carriages, particulars of objections stating that 
head-joints similar to those used in pltf.’s alleged 
invention had been, before the date of the patent, 
commonly used by carriage builders generally 
throughout Great Britain, & that head-joints, 
similar to those described in the specification, had 
been actuated in their motions in the way 
described, before the date of the patent, by various 
carriage builders in or near London, Liverpool, 
Manchester, & Southampton, & various other of 
the principal towns of Great Britain, were held 
insufficient. Semble: where the objection points 
to the public use of a particular preparation, the 
words “‘ by various makers in or near London,” 
might be sufficient. If deft. could not give the 
names of the carriage builders in or near London, 
etc., he would be required to specify the class or 
classes of carriages with respect to which the 
alleged prior user had taken place; & might have 
been held sufficient.—-MoORGAN v. FULLER (2) 
(1866), L. R. 2 Eq. 297; 14 I. T. 353. 

fu anon :—Apld. Flower v. Lloyd (1876), 45 I. J. Ch. 


2695. Description of class of users.]— 
(1) The notice of objections to a patent delivered 
by deft. under 5 & 6 W. 4, c. 83, s. 5, ought to 
contain more particular information than that 
which is necessarily conveyed by deft.’s pleas. 

(2) In an action for the infringement of a patent 
** for improvements in treating, or operating upon, 
farinaceous matter & other products, & in manu- 
facturing starch,’’ one objection stated, that the 
alleged invention had been published in the 
specification of two previous patents, particu- 
larising them, ‘‘ & also by other persons in other 
books & writings’’:—Held: the books, etc., 
should be specified. 

(83) A second objection stated, that  pltf.’s 
specification did not ‘‘ sufficiently distinguish 
between what was old & what was new ” :—Held: 
sufficient, as the objection was to an omission in 
the specification. 

(4) The same objection alleged that pltf. did 
not state in his specification ‘‘ the most beneficial 
method with which he was then acquainted, of 
practising his said invention’ :—Held:  suffi- 
ciently precise. 

(5) A third objection stated that the invention 
was in use by many persons before the patent, & 
particularly that the use of rice starch was 
‘“known & practised by persons engaged in the 
manufacture, & finishing, of lace & similar fabrics 
at Nottingham & elsewhere” :—Held: upon 
striking out the words ‘‘ & elsewhere,”’ the objec- 
tion was sufficiently precise.—-JONES v. BERGER 
(1843), 5 Man. & G. 208; 6 Scott, N. R. 208 ; 
12 L.5.C. P. 179; 7 Jur. 883; 1 Web. Pat. Cas. 
544; 184 E. RB. 540. 

Annotations :—As to (5) Consd. Russell v. Ledsam (1843), 11 
M. & W. 647; Bentley v. Keighley (1844), 7 Man. & G. 
652. Apld, Morgan v. Fuller (2) (1866), L. R. 2 Eq. 297. 
2696. .|—Where, in an action 

for the infringement of a patent, deft. relies on a 

general user of the supposed invention, it is 

sufficient to state, in his particulars of objection, 

under Patents, Designs & Trade Marks Act, 1852 

(c. 83), 8. 41, that the invention was used by manu- 

facturers generally at a particular place, without 

naming any person or specifying any manu- 
factory.— PALMER v. WAGSTAFFE (1853), 8 Exch. 

840; 10. L. R. 448; 22 L. J. Ex. 295; 21 L. T. 

















machine, & the dates & occasions when, 
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whom, the prior user was had.—SMITH 
v. GREEY (1885), 11 P. R. 169.—CAN, 
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Sect. 2.—Legal proceedings in respect of infringe- 
ment: Sub-sect. 8, D. (b) iti., (c), (d) & (e).] 


O. S. 169; 17 Jur. 581; 1 W.R. 438; 155 E.R. 
1594 


Annotations :—Refd. Hull v. Bollard (1856), 25 L. J. Ex. 
304; Alliance Pure White Lead Syndicate v. Mac Ivor’s 
Patents (1891), 39 W. R. 487. 


2697. ——.]—MORGAN v. FULLER (2), 
No. 2694, ante. 

2698. Description of user.]—-BULNOIS v. 
MACKENZIE, No. 2689, ante. 

2699. Time & place of user—Including user 
te defendant.|—PALMER v. CooPER, No. 2649, 
a e 




















2700. .]—SIEMENS v. KARO, BARNETT 
& Co., No. 2683, ante. : 

2701. -]—In an action for infringe- 
ment of two patents for ‘‘ improvements in knot 
tying implements.” Defts. stated in their defence 
that they would rely upon the fact that the 
patented arts. had been manufactured exclusively 
or mainly outside the United Kingdom. Pursuant 
to an order, defts. gave particulars in which they 
stated (inter alia) that the place of manufacture 
was R. in America, or some other place or places 
in the United States unknown to defts. Pitfs. 
made an application for further particulars as to 
the place or places where the alleged manufacture 
had taken place. & the time or times during 
which it had taken place at each alleged place. 
The application was refused & pltfs. appealed : 
—Held: particulars must be given to identify 
the situation in R. or the individuals by whom 
the arts. were said to have been made in R., 
& the statement as to some other place of 
manufacture must be struck out, without preju- 
dice to any application to deliver further par- 
ticulars.—CoLMAN v. Cook & Co. (1912), 29 
R. P. C. 175, C. A. 

2702. Particulars enabling identification of 
articles used.|—-CROSTIIWAITE FIRE Bar SynpI- 
CATE v. SENIOR, No. 2669, ante. 

2703. ——— When patent of process infringed.]— 
MINERALS SEPARATION, LTD. v. ORE CONCENTRA- 
TION Co. (1905), Lrp., No. 2670, ante. 

2704. Form of order.|—-CROSTHWAITE FIRE Bar 
SYNDICATE v. SENIOR, No. 2669, ante. 











(c) Common Public Knowledge. 


2705. Reference to books— Whether permissible.] 
— HOLLIDAY v. HEPPENSTALL BROTHERS, No. 2679, 


nte. 

2706. Reference to single prior specifications.|— 
Although it is unnecessary specify every 
publication which is relied on as common know- 
ledge, defts. will not be allowed to refer to a single 
specification as showing common knowledge 
without giving notice of it by their particulars.— 
ENGLISH & AMERICAN MACHINERY Co., LTD. v. 
Union Boot & SHOE MACHINE Co., LD. (1894), 
pret ee Spel. Stat 

mno -—Reld. Sutcliffe v. Abbott (1902), 20 R. P. Cc. 

50; British ° - - 

teat Co. (1916). 33 Te Boe ee ee 

- -——.]—Deft. in an action for infringement 
alleged in the particulars of objections that the 
alleged invention was not the subject-matter of valid 
letters patent, having regard to the state of public 
knowledge, & stated that he relied under this 
objection on the anticipations alleged, & also 
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must be distinguished. Mareen a 
HoPEIK (1912), 31 N. ZL. R. 1148. of such 


no indi 


f prior specicoe) 

& patent is attac on the 
und that there was common general 
edge of the public of the inven- 
tion at the time of the patent a plea 
eneral Laowledce need give 
ual instances, but specifica- 
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referred to two specifications therein specified. 
At the trial, deft. having stated that he did not 
rely on anticipation, it was objected that one of 
the two specifications mentioned in the particulars 
could not be referred to:—Held: the specifica- 
tion having been mentioned in rae Recticulary of 
objections, could be referred to.—SuTCLIFFR 1, 
ABBOTT (1902), 20 R. P. C. 50. 

2708. Particulars of documents not relied on as 
anticipations.|—ACETYLENE ILLUMINATING (Oo. 
v. UNITED ALKALI Co., No. 3432, post. 

2709. Available public knowledge distinguished 
from general public knowledge—Further particulars 
ara Wier an action for infringement of a 

atent for the manufacture of tungsten electric 
amp filaments, by their particulars of objections 
defts. alleged (inter alia) that the alleged invention 
was not subject-matter by reason of ‘‘ common 
&/or public knowledge,” & said that they pro- 
posed to refer to certain specifications as dis- 
closing part of the public knowledge, & that they 
would contend that the alleged invention was not 
subject-matter by reason that it was merely a 
statement of an alleged discovery, that tungsten 
is ductile whilst heated, together with a descrip- 
of matters specified more in detail in another of 
the particulars, of ‘‘common &/or public know- 
ledge’? & practice relative to the working & draw- 
ing of metals in a ductile state, & when necessary 
or desirable, prevention of oxidation during the 
process of working or drawing. One of the 
matters specified more in detail was as follows :— 
‘‘Some metals which cannot be _ successfully 
drawn when cold, can be successfully drawn when 
in a heated condition.”’ Pltfs. applied for further 
particulars as to the documents disclosing the 
alleged public knowledge. At the hearing of 
the application, defts. contended that, from defts.’ 
point of view, public knowledge was the same as 
common knowledge, & that, having stated the 
matters of public, or common, knowledge upon 
which they relied, they ought not to be required 
to give particulars of documents in which those 
matters were disclosed. They undertook to give 
to pltfs. a list of the metals alleged to be capable 
of being drawn only when in a heated condition: 
—Held: what defts. called public knowledge 
was not anything more than available, as dis- 
tinguished from general, public knowledge; & 
particulars of documents must be given; & that 
the costs of the application should be pltfs.’ in 
any event.—BRITISH 'TTHOMSON-HOUSTON CoO., 
Lp. v. STONEBRIDGE ELECTRICAL Co., Lp. (1916), 
33 R. P. C. 166. 





(d) Insufficiency of Description. 

2710. Sufficiency—Most beneficial method not 
described.|—-JONES v. BERGER, No. 2695, ante. 

2711. ——— Directions not sufficient for skilled 
workman.|]—Deft. in an action for the infringe- 
ment of a patent denied the validity of the patent, 
& stated the objection that the specification did 
not sufficiently describe the nature ot the invention 
& how it was to be performed. In compliance 
with an order for further particulars he repeated 
the above objection, with the addition that the 
specification did not contain a sufficient direction 
to enable skilled workmen to make a machine 
having the advantages alleged by the inventor. 


tions of other patents cannot be used 
as evidence of general knowledge unles 
they have been specially mentioned 
either on o plea of want of novelty yea 

lea of common knowledge.— Rin’ 

ILKING Co. v. TRELOAR MILKING UY: 
(1914), 34 N. Z. L. R. 34,--N.Z. 
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The judge ordered further particulars, & deft. 
appealed :—Held : this order ought to be affirmed, 
for that, if deft. knew of a particular defect in 
the specification, he ought to point it out, that 
pltf. might not be taken by surprise.—CromprTon 
v. ANGLO-AMERICAN BRUSH ELEcTRIC LIGHT 
JORPN. (1887), 35 Ch. D. 283; 56 L. J. Ch. 802 ; 
57 L. T. 201; 35 W. R. 789; 3 T. L. R. 521, 


C 


2712. ——— Old not sufficiently distinguished from 
new.|—-JONES v. BERGER, No. 2695, ante. 

2718. ——- -———.] — BOXWELI. v. COCHRAN 
(1895), 12 R. P. C. 169. 

2714. ——— Specification too wide.|—BoxweE.L. 
v. COCHRAN, No. 2713, ante. 

2715. —— Speclfication ambiguous & calculated 


to mislead.|——-BoxweEL.L v. Cociman, No. 2713, 


ante. 

2716. What particulars may be ordered—Defect 
relied on to be pointed out.|—-CROMPTON v. ANGLO- 
AMERICAN BrRusH ELEctric LIGHT CoRPN., No. 
2711, ante. 

2717. .| — Defts. must state the 
grounds on which they dispute the validity of the 
patent. I think, therefore, that pltf. is entitled 
to be told in what respects his specification fails 
to sufficiently describe the nature of the invention. 
I must assume this objection is a substantial one, 
& if that is so, defts. can state it without injuring 
themselves. If it is not a substantial one the 
sooner it is discovered to be so the better (NorTH, 
J.).—HEATHFIELD ’. GREENWAY (1893), 11. R. P. Cy 
17; 38 Sol. Jo. 59. 








(e) Furlher Particulars, 

See Rt. S. C., Ord. 53a, r. 18. 

2718. Power of court to order.|—-BULNoIs v. 
MACKENZIE, No. 2689, ante. 

2719. ——— Discretionary exercise—Plaintiff not 
prejudiced by refusal.|—In an action for infringe- 
ment of a patent defts. denied infringement & 
counterclaimed for the revocation of the patent 
on the ground of invalidity, & in their par- 
ticulars of objections they stated that the patent 
was void for want of subject-matter & utility. 
Pltfs. applied for further & better particulars of 
objections. ‘The application was refused by the 
judge in chambers. Pltfs. appealed, & contended 
that they were entitled to know if any special 
case of non-utility was relied on by defts. :— 
Held: in this case no difficulty could arise by 
reason of pltfs. not knowing the line of criticism 
that would be adopted by defts. at the trial, 
particulars would therefore be unnecessary, & 
there was no ground tor interfering with the 
discretion of the judge.—PREsToO CoAT COLLAR 
Co. v. LEVY BROTHERS (1911), 28 R. P. C. 362, 


2720. Duty of plaintiff to apply for—Particulars 
too general.|—In an action for the infringement of a 
patent, if the particulars of objections, delivered 
with the pleas in pursuance of Patent Law Amend- 
ment Act, 1852 (c. 83), s. 41, are too general, 
the party who means to object to them must 
procure an order for better particulars. The Act 
does not prevent defective particulars from being 
available at the trial, & pltf. cannot resist the 
admission of evidence, which is within the literal 
meaning of the particulars, on the ground that 
the statement is too general, & that the particulars 
do not give the required information as to the place 
In which the invention is alleged to have been 
used.— HULL v. BOLLARD (1856), 1 H. & N. 184; 
45 L. J. Bx. 804; 271. T. O. 8. 221. 


. acy. Befd. Chollet v. Hoffman (1857), 7 KE. & 
686 ; Sykes v. Howarth (1879), 48 L. J. Ch. 769, 
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2721. Liability of plaintiff for costs./—In an 
action for infringement of a patent for a com- 
bined evaporating & propagating pan, defts. 
denied infringement, & alleged that pitf. was not 
the first & true inventor. By their particulars 
of objections defts. alleged that the means 
described in pltfs.’ specification for constructing 
propagating pans had been in ordinary & common 
use for 40 years prior to the date of the patent. 
In their further answers to interrogatories defts. 
gave a description of the particular method they 
relied on to support their plea of general user. 
At the trial, evidence was given by defts.’ witnesses 
of another method which had been used at a large 
number of places & which appeared to be a com- 
plete anticipation of pltf.’s invention. Pltf. 
objected that no particulars had been given of this, 
& asked that the case might stand over :—Held: 
the action must stand over, but at pitf.’s risk as 
to costs. Defts., whose witnesses had given many 
instances of this use, to be allowed to give par- 
ticulars of further instances. An application that 
pltf..might have a certain time, after the delivery 
of the fresh particulars, to elect whether he would 
discontinue the action on paying costs up to the 
first delivery of particulars, but to get the subse- 
quent costs refused.—PAScALL v. TooPr (1890), 
7R. P. C. 125. 

2722. Election of plaintiff to discontinue action— 
After further particulars delivered.]|—-PASCALL v. 
TOOPE, No. 2721, ante. 

Prior publication.|—-See Nos. 2679-2686, anle. 

Prior user.|—See Nos. 2670, 2683, 2687, 2689, 
2701, ante. 

Common knowledge.|—-Sce No. 2709, ane. 

Insufficiency of description.|—See Nos. 2711, 
2713, 2717, ante. 

2723. Defendant relying on whole of number of 
specifications.|—In an action for infringement of 
a patent deft., in his particulars of objections, 
alleged publication by seventeen prior specifica- 
tions, relying in some cases on the whole & in 
other cases giving pages & lines & pointing out 
the claims in pltfs.’ specification to which the 
anticipations referred. Pltfs. applied for further 
& better particulars, asking that deft. should be 
ordered to state what, in the case of each specifica- 
tion, was the nature of the anticipation on which 
he relied, & in what part of each specification 
such alleged anticipation was to be found. Pltfs. 
referred to one of the alleged anticipating specifica- 
tions, as to which the whole was relied on, as an 
instance; that specification contained fourteen 
pages of letterpress, seven sheets of drawings, 
twenty-three figures, & had _ fifteen claiming 
clauses. Deft.’s counsel stated they had con- 
sidered this carcfully & relied on the whole of it. 
It was held, without examining the particular 
instance in detail, that there must be some defini- 
tion or limitation of what was intended to be 
referred ‘to & what was not; & that speaking 
generally a specification should not be referred to 
as a whole, but that the picking out of some vere 
was desirable & proper, & without laying down 
any general rule, further & better particulars 
must be given in all the cases in which objection 
was made. Deft. appealed :—Held: deft. ap- 
peared to have honestly done his best to give 
proper particulars, & in such a case, unless there 
was some obvious or grievous mistake, the ct. 
ought not to tie his hands too tight, & in the 
present case the particulars given were all which 
could be reasonably required.—NETTLEFOLDS v. 
REYNOLDS (1891), 65 I. T. 699; 8 R. P. OC. 410, 
O 
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(ff) Amendment. 
i. In General. 
. S. C., Ord. 58a, r. 17. 
2724. Power of court to allow.|]—BritTaIn v. 
HIIRscH (1888), 5 RR. P. C. 226, C. A. 


Annotation :—Refd. Lane Fox v. Kensington & Knights- 
bridge Electric Lighting Co., [1892] 3 Ch. 424. 


ii. When Allowed. 

See R. S. C., Ord. 534, r. 17. 

2725. On discovery of new facts.|—In a suit to 
establish the validity of a patent, where the 
patent is impeached on the ground of want of 
novelty & prior user of the invention, deft. will 
not be allowed, in the course of the hearing before 
the ct. without a jury, to introduce evidence of 
prior user not disclosed by the particulars of 
objection, although such evidence may have only 
come to his knowledge since the delivery of the 
particulars of objection. Semble: the ct. will 
give deft. leave, on short notice of motion, to 
amend his particulars of objection, so as to intro- 
duce such newly-discovered evidence.—DAaw v. 
ELEY (1865), L. R. 1 Eq. 88; 13 L. T. 399; 11 
Jur. N.S. 923; 14 W. R. 48. 

Annotations :—Refd. Parnell v«. Mort, Liddell (1885), 28 

Ch. D. 325; Moss v. Malings (1886), 33 Ch. D. 603. 

2726. —-~— Not previously discoverable with due 
diligence.|—-HoLstr v. ROBERTSON, No. 2635, ante. 

2727. —— -|—In the course of the hearing 
of a patent action, after the examination & cross- 
examination of pltf. had been concluded, deft. 
asked for leave to amend the particulars of 
objection, alleging that since the close of the cross- 
examination deft. had discovered some new facts 
showing that pltf.’s alleged invention was not new 
at the date of the patent; & to have the further 
hearing of the action postponed :—Held: the 
application must be refused, there being nothing 
to show that deft. could not, with reasonable 
diligence, have discovered the new facts sooner. 
-—-Moss v. MALINGS (1886), 33 Ch. D. 603; 56 
L. J. Ch. 126; 35 W. BR. 165; Griffin’s Patent 
Cases (1887), 166. 

Ann :—Refd. Slazenger v. Feltham (1889), 5 IT. L. R. 








2728. After refusal of defendant to amend par- 
ticulars.|—In 1873 letters patent for improve- 
ments in lace machines were granted to H. In 
1877 H. went into liquidation, & the patent was 
sold by the trustee to pltfs. H. afterwards 
entered into partnership with 8S. This action was 
brought against S. & H. to restrain them from 
infringing the patent. By an order made when 
the action came on for trial it was postponed, 
with liberty to S. & H. to deliver specified objec- 
tions, when S. & Ii. denied infringement, & S. 
objected to the validity of the patent on the 
ground of want of novelty & insufficiency of the 
specification. 

The_ cross-examination of pltfs.’ witnesses 
showed want of novelty in one of the subsidiary 
combinations in the machine :—Held: H. never 
having asked for leave to amend his particulars 
of objection, but having to the last argued the 
case on the ground that no such amendment was 
necessary, leave ought not to be now given, but 

me anmoe” must be dismissed.—CROPPER v. SMITH 

Ch. D. 700; 53 L. J. Ch. 891; 51 L. T. 
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Amendment by Court of Appeul After 


trial & before hearing of appeal. 

Particulars of objections etlowed tbs 
amended by Ct. of Appeal after trial 
& before the hearing of the appeal, by 
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729; 33 W. R. 60, C. A. ; reved. on other grounds, 
sub nom. SMITH v. CROPPER (1885), 10 App. Cas, 


nsd. Shoo Machinory Co. v. Cutlan, [1896] 
Apld. Piric v. Richardson (No. 1) (1926), 70 
Mentd. Re Crighton & Law Oar & General 


iii. What Amendments may be Allowed. 
2729. Prior user.|—DAw v. ELEY, No. 2725, 
ante. 
2780. ———.]—_AVELING v. MCLAREN (1880), 17 
Yh. D. 139, n. | 
Annotation :—Folld. Kdison Telephone Co. of London v. 





India Kubber, Gutta Percha & Telegraph Works Co. 
(1881), 29 W. R. 496. 
27381. -]}—Deft. in one of these actions 


which had been ordered to be tried one after the 
other, applied shortly before the trial for leave to 
amend his particulars of objections by adding a 
public user at the South Kensington Museum of 
particular engines, which it transpired had, by 
leave of the authorities, been removed to deft.’s 
premises, where, however, deft. was willing to 
give pltf. facility for inspecting same :—Held: 
leave must be granted ; but the costs of & conse- 
quent on the amendment & the application were 
to be pltf.’s in any event.—OTTo v. STEEL, OTTO 
v. STERNE (1885), 2 R. P. C. 13893; Griffin’s Patent 
Cases (1884-1886), 179; subsequent proceedings, 
31 Ch. D. 241. 

Annotation :—Refd. Harris v. Rothwell (1886), 

Patent Cases (1884-1886), 109. 

2732. Prior specification.] —- AVELING v. Mc- 
LAREN, No. 2730, ante. 

273 Additional prior specifications— 
Prior use of similar contrivances.|—DARRAH v. 
PURSER (1889), 6 R. P. C. 365. 

2734. Misrepresentation.]|—TECALEMIT, Lp. v. 
Ex-a-Gun, Lrp. (1926), 44 R. P. C. 62, C. A. 

2735. Where common use pleaded.|— 
In an action for infringement of a patent deft. 
pleaded that if pltfs. alleged that deft. used a 
material part of pltfs.’ invention, such part of the 
invention was old & in common use. Deft. gave 
no particulars of objections. The action was 
consolidated with an action to restrain threats by 
the patentees, in which action on a motion for an 
injunction, deft. had given evidence by affidavit 
that the pltfs.’ patent was anticipated by certain 
specifications. No order was made on the motion. 
At the trial of the two actions consolidated, deft. 
wished to rely on these specifications as evidence 
that the parts of pltfs.’ machine were old :—Held : 
pltfs. might reasonably conclude the defence of 
anticipation was abandoned, & the specifications 
could not be received in evidence. Leave 
amend the particulars was given on the terms 
stated in the Edison Telephone Company v. India 
Rubber Co., No. 2736, post.—MACKIE v. SOHO 
LAUNDRY Supprty Co., Lrp., SoHo LAUNDRY 
SupPpPLy Co., Lrp. v. MACKIE (1893), 9 T. L. BR. 
301; sub nom. So.vo LAUNDRY SuPPLY Co., LTD. 
v. MACKIE, MACKIE v. SOLVO LAUNDRY SUPPLY 
Co., LTp., 10 R. P. C. 68. 

2736. New instances of prior publication.} — 
In granting deft. in a patent action after issue 
joined, & a day has been fixed for the hearing, 
leave to amend his particulars of objection, the 
ct. will place pltf. in the same position ast 
discontinuing the action, or disclaiming a | 
of his invention, as he would have been. 4 
original particulars of objection had containe 


Griffin’s 








adding a specification among those 
ublications.—— 
relied on as prior P SPINNING 


YORE 
Co., Ltp. (1892), 10 R. P. OC. 34,—IR. 
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ihe new instances of prior publication proposed 
40 be introduced by amendment; & accordingly 
all costs incurred by we subsequently to the 
delivery of the original particulars of objection 
will be ordered to be paid to him by deft. in case 
he elects, within a time fixed by the order, to 
discontinue his action.—EDISON TELEPHONE Co. 
vy. INDIA RUBBER Co. (1881), 17 Ch. D. 1873; 29 
W. R. 496. 


tation :—Refd. Solvo Laundry Supply Co. v. Mackie, 
4 tackle v. Solvo Laundry Supply Co. (1 303), 10 Rk. Pp. C. 
8 


68. 

29787. Insufficient description.|—(1) The B. co., 
as owners of a patent for the manufacture & 
production of dye stuffs, brought an action for 
infringement thereof against the C. co. & W., 
claiming the usual relief. Defts. denied infringe- 
ment of the patent, & they denied validity on 
various grounds set forth in their particulars of 
objections, one being that it was anticipated by 
the previous specification of M. In the course of 
the trial they were allowed to amend their par- 
ticulars by introducing a fresh objection, that one 
of the processes described in the specification, by 
way of example, was insufficiently described :— 
Heid: piltf.’s patent was not anticipated by M.’s 
patent, but it was invalid on the ground of in- 
sufficiency of the description of one of the processes 
given by way of example in the specification. 
Judgment was given for defts. in respect of the 
first patent & on the issue as to the validity of 
the second patent. Special order was made as 
to costs. 

(2) Test tube experiments are not nearly so 
satisfactory as those carried out on a commercial 
scale ...tI think a chemical patent, dealing 
with very subtle & delicate reactions, is entitled 
to the benefit of being tested by the results 
of its working in the hands of persons not 
merely practised in chemistry generally, but 
having acquired the necessary familiarity with the 
processes, & .. . I think that persons accustomed 
to produce pure 6G, are much more likely to work 
it to success than persons accustomed to produce 
only the impure product, or persons, however 
skilful, accustomed only to laboratory experi- 
ments (WILLS, J.).—BADISCHE ANILIN UND SODA 
FABRICK v. SOCIETE CHIMIQUE DES USINES DU 
RHONE & WILSON (1898), 14 R. P. C. 875; affd., 
15 R. P. C. 359, C. A. 


Annotations :—As to (1) Refd. Acetylene Hiuminating Co. 
v. United Alkali Co., [1902) 1 Ch. 494; Flour Oxidising 
Co, v. Carr (1908), 25 KR. P. C. 428. 


iv. Terms on which Allowed. 

2738. Payment of costs thereof in any events.}— 
OTTO v. STEEL, OTTo v. STERNE, No. 2731, ante. 

2739. ——— Plaintiff’s right to continue or dis- 
continue.|—-EpISON TELEPIIONE (Co. v. INDIA 
RUBBER Co., No. 2736, ante. 

2740. —— |—PARKER v. MAIGNEN’S 
FILTRE RAPIDE Co. (1888), 5 R. P. C. 207. 

274 ——.J]—AVELING v. MCLAREN, No. 








30, ante. 

2742. -I—The settled rule in patent 
actions, that deft. may have leave to amend his 
particulars upon the terms that pltf. may dis- 
continue his action within a given time, & in that 
case deft. must bear the costs between the times 
of delivery of the first & of the amended particulars, 
is applicable to actions for the infringement of 
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registered designs.—MOoORRIS WILSON & Co. v. 
COVENTRY MACHINISTS Co., [1891] 3 Ch. 418; 
60 L. J. Ch. 5243 8 R. P. C. 353; 40 W. R. 152. 
Annotation :—Consd. Woolley v. Broad, [1892] 2 Q. B. 317. 

2743. -]—In an action for an infringe- 
ment of a patent defts., on July 28, 1898, delivered 
particulars of objections with their defence. On 
Jan. 23, 1899, they obtained an order to amend 
their particulars, the costs of the amendment to 
be plitfs.’ in any event; pltfs. to have six weeks 
to elect to discontinue; if they discontinued 
defts. were to be at liberty to tax their costs up 
to & including July 28, 1898, & pltfs. were to be 
at liberty to tax their costs subsequently to that 
date. On Jan. 30, 1899, defts. delivered their 
amended particulars, & on April 12, 1899, pltfs. 
delivered their reply with notice of trial. On 
May 9, 1899, defts. obtained an order from the 
master to re-amend their particulars of objections 
on terms similar to those of the previous order, 
except that in the event of discontinuance defts. 
were to be at liberty to tax their costs up to 
Jan. 30, 1899, & pitfs. to tax their costs subse- 
quently to that date. This order having been 
confirmed by the judge in chambers, pltfs. 
appealed to the Ct. of Appeal, on the ground that 
they ought to have their costs subsequent to 
July 28, 1898, instead of only subsequent to 
Jan. 30, 1899 :—Held;: the order appealed from 
was right, & the appeal should be dismissed with 
costs. —WILSON (HERBERT WILLIAM) & WILSON 
BROTHERS BoBBIN Co., Lrp. v. WILSON & Co. 
(BARNSLEY), Lrp. (1899), 16 R. P. C. 315, C. A.; 
subsequent proceedings (1902), 20 R. P. C. 1, HW. LL. 

2744. Plaintiff not to be prejudiced.|]-— In 
granting defts. in a patent action leave to amend 
the particulars of objection, the ct., even where 
pltf., the patentee, has been aware of the existence 
of the alleged anticipation before the commence- 
ment of the action, will impose terms upon defts. 
which will place pltf. in the same position as if 
the amended particulars had been those originally 
delivered with the statement of defence.— 
ERLICH v. IHLEE (1887), 56 L. T. 819; 4R. P.C. 
115. 


Annotation :-—Distd. Wilson & Wilson Bobbin Co. v. Wilson 
(Barnsley) (1899), 16 R. P. C. 315. 








v. Effect of Amendment. 
2745. Defendant successful—Deprived of costs.]} 
—ALLEN v. Horton (1893), 10 R. P. C. 412. 
2746. ———-.]—BADISCHE ANILIN UND SODA 
FABRICK v. SOCIETE CHIMIQUE DES USINES DU 
RHONE & WITSON, No. 2737, ante. 





SuB-SEcT. 4.—INTERLOCUTORY INJUNCTION. 
A. Grounds for Granting or Refusing. 
(a) In General. 

See Patents & Designs Acts, 1907 (c. 29), 8. 34 ; 
1919 (c. 80), s. 10, sched.; &, generally, INSUNC- 
TION, Vol. XXVIII., pp. 371 e¢ seq. 

2747. Discretion of court.]—In the case of the 
alleged infringement of a patent, this ct. must 
grant, or refuse, the injunction according to the 
opinion it may form after an examination of the 
affidavits. But those, who best know the mode 
of our proceedings in cases of this kind, must all 


PART XIV. SECT. - .4.— tion to restrain an infringoment of a being made, the ct. refused the applica- 
A. oe sia satent of invention, & similar proceed- tion.—-AUER INCANDESCENT IGHT 
of court — Proceed- lies h been previously taken in & MANUFACTURING. Co. v. DRESCHEL 

ee eet _ in two courts of ancurrent provincial ct. of concurrent juris- (1897), 5 Exch. C. R. 384.—CAN, 
jurisdiction.|—Where the exchequer ct. diction, which had not been discon- e. Claim to more than_ nominal 
was asked to grant an interim tnianc: tinued at the time of such application damages must be waived.J—To entitle 


794 


Sect. 2.-~Legal proceedings in respect of infringe- 
ment: Sub-sect. 4, A. (a) & (0).] 


agree in thinking that such opinion, to whichever 
side it may lean, ought to have no influence with 
the ct. of common law (LORD ELDON, C.).—HILL 
v. WILKINSON (1817), 2 Coop. temp. Cott. 57; 47 
EK. R. 1049, L. C. 

2748. Injunction granted—Infringement 
mitted.|— v. , No. 1625, ante. 

2749. ——— Though defendant promise no further 
infringement.]—(1) Upon the invasion of a patent 
right the party complaining has a right to the pro- 
tection of an injunction, although the other part 
may promise to commit no further infringement, 
may offer to pay the costs of preparing the bill; & 
if deft. does not, after injunction obtained, offer to 
pay the costs of it, pltf. may bring the suit to a 
ener & will be entitled to the costs of the 
suit. 

(2) Qu.: whether in such a case the ct. will 
give an account of damages.—GEARY v. NORTON 
(1846), 1 De G. & Sm. 9; 63 E. R. 949. 
Annotations :—As to (1) Distd. Proctor v. Bailey - (1889), 

oconae 393. Refd. Davenport v. Rylands (1865), L. R. 

2750. Infringement clear.] —- THORN v. 
WORTHING SKATING RINK Co., No. 2398, ante. 

2751. Dispute as to licence fee.|— 
S., when purchasing a certain machine, was told 
by the vendor that he would have to obtain a 
licence from the owners of the patents which 
would cost £5; he thereupon forwarded £5 to the 
owners of the patents ‘‘ for perpetual licence for 
graphophone for public exhibition; also licence 
plate for same.’’ The owners of the patents 
acknowledged the receipt of £5 for royalty, & 
enclosed a licence plate, but no formal licence was 
executed. On the owners of the patents making 
further inquiries of S., he wrote saying that the 
machine in question was a graphophone grand. 
S., refusing to pay a further sum of £45 to make 
up the charge of £50 which the owners of the 
patents alleged to be their charge for a licence for 
a graphophone grand, the latter commenced an 
action for infringement of their patents, alleging 
that they were misled by the terms of the applica- 
tion to them, & that the graphophone grand was 
a different instrument from the graphophone, 
which name by itself would indicate to those in 
the trade one of the smaller instruments. They 
moved for an injunction until the trial, which 
was granted. — EpISON-BELL CONSOLIDATED 
PHONOGRAPH Co., Lrp. v. ROSENBERG & ScoTT 
(1899), 16 KH. P. C. 608. 

2752. ——— Infringement not accidental—Impor- 
tance of case.|—-PouLTON & Son v. KELLEY & 
Son (1904), 21 R. P. C. 392. 

2753. Injunction refused—Both parties having 
patents for same invention.]—Where two parties 
have obtained patents for the same invention, 
this ct. will not interfere by injunction but leave 
them to try the legal right by sci. fa., being 
disabled, by reason of 25 & 26 Vict. c. 42, s. 1, 
from directing a case for the opinion of a ct. of 
law.—CoPELAND v. WEBB (1862), 1 New Rep. 
119; 11 W. R. 134. 

64. ———- Invention not subject-matter of 
patent.|—In an action for infringement of a 
patent for an invention “of a new mourning 
coach,” pltf. moved for an interlocutory injunc- 
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tion. The judge refused the motion with cost, 
expressing his opinion that the alleged invention 
was not subject-matter of a patent.—Tapman », 
OwEns (1894), 11 R. P. C. 349. 

2755. Whether injunction continued—Action 
pending against another party.|—-The fact of a 
pendency of an action against another party is 
not a sufficient ground for continuing an ex p, 
injunction without putting pltf. to bring an action 
against new deft.—RUssELL v. BARNSLEY (1834), 
2 Coop. temp. Cott. 58; 1 Web. Pat. Cas. 472; 47 
E. R. 1049. 


(b) Prima facie Case of een and Infringe- 

ment. 

27586. Foundation of claim for injunction.|— 
Where there is one question whether a patent is 
valid, & another question whether it has been 
infringed, this ct. would be going a great way if 
it took upon itself to grant an injunction (LorpD 
ELDON, C.).—Woop v. COCKERELL (1819), 2 Coop. 
temp. Cott. 57; 47 E. R. 1049, L. OC. 

2757. .J—Deft. in a suit to restrain the 
infringement of a patent is entitled to dispute the 
validity of the patent, although pltf. has obtained 
a judgment at law against another person estab- 
lishing its validity ; but until he has proved its 
invalidity he will be restrained from infringing it. 
—BovILL v. GoopvrEeR (2) (1866), L. R. 2 Eq. 
195; 35 Beav. 427; 35 L. J. Ch. 432; 12 Jur. 
N.S. 404; 55 E.R. 961. 

2758. .}—Pltfs. brought an action for an 
injunction to restrain the infringement of a 
patent vested in them, & moved for an inter- 
locutory injunction. At the date of the hearing 
of the motion, the patent was ten years old. 
Defts. by their affidavits denied the novelty of 
plitfs.’ patent, & also denied that what they were 
doing amounted to infringement :—Held: as the 
patent was ten years old, & its novelty had not. 
previously been challenged, it must, for the 
purpose of an interlocutory motion be treated as 
a good patent, & as pltfs. had established a 
primé facie case of infringement they were entitled 
to an interlocutory injunction.—SHILLITO v. 
LARMUTH & Co. (1884), 2 RK. P. C. 1. 

2759. .]}—(1) In order to succeed on an 
interlocutory application they [patentees] must, 
in my opinion, establish a strong primda facie case 
both in regard to validity & in regard to infringe- 
ment (RUSSELL, J.). 

(2) Pltf. must first of all establish his case for 
an interlocutory injunction, & then it may be 
that, notwithstanding that, the ct. will relieve 
deft. from an injunction upon his undertaking to 
keep an account, if he is a person of such substance 
that the undertaking will give the relief which 
pitf. requires (RUSSELL, J.).—BONNELLA v. Espir 
(1926), 43 R. P. C. 159. 

2760. Necessity for validity.}—The rule of the 
ct. is that an injunction shall not be granted, 
unless the ct. entertains no doubt respecting the 
validity of the patent (Lorp ELpon, C.).— 
COCHRANE v. SMETHURST (1816), Dav. Pat. Cas. 
355, n.; 2 Coop. temp. Cott. 57; 47 H. R. 1048, 


L. C. 
.]—(1) The ct. will not, generally, m 
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doubtful cases, restrain by injunction the infringe- 
ment of an asserted legal right, until its validity 
has been established by an action at law; secus- 
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where there has been long uninterrupted enjoy- 

ment under a patent that being regarded as 

__ _‘acie evidence of title. 

(2) When the ct.. grants an injunction, the 
order ought not merely to direct that an action 
shall forthwith be brought, with liberty to the 
parties to apply in case of delay, but to give such 
directions of its own, in the first instance, as will 
insure the speedy trial of the action. 

An injunction granted pending an action to be 
brought by pltf., for the speedy trial of which 
special directions were given, was dissolved on 
the ground of pltf. not having duly complied with 
those directions.—STEVENs v. KEATING (1847), 
2 Ph. 333; 2 Web. Pat. Cas. 176; 8 L. T. O. S. 
405; 41 E. R. 971, L. C. 

Annotations :—As to (1) Consd. Lister v. Leather (1857), 5 
W. R. 550. Generally, Refd. Heath v. Unwin (1847), 15 
Sim. 552; Purser v. Brain (1848), 17 L..J. Ch. 141; 

Unwin v. Heath (1855), 5 H. L. Cas. 505. Mentd. Young 
v. Fernie (1864), 4 New Rep. 218. 

2762. -]—The ct. should be extremely 
cautious in exercising its power of interfering by 
injunction, where any doubt is thrown upon the 
validity of pltf.’s legal title, inasmuch as the 
injury which pltf. might sustain from the non- 
interference of the ct. cannot. be equal to that 
sustained by deft. should it turn out that the 
legal title of pltf. could not be sustained. The 
principle on which the ct. interferes by injunction 
in aid of the legal title, & the extent to which non- 
interference in support of a priméd facie title at 
law had been carried. 

If there is any doubt whatever respecting the 
validity of the jeral right, the ct. ought to be 
extremely cautious in exercising its power of 
interfering by injunction. There are two reasons 
why this power of the court ought not to be 
lightly put in motion ; the first is, that if it should 
turn out that appct.’s legal title should fail, the 
ct. would have interfered without any necessity ; 
& the second & principal reason is, that there is 
no comparison in the mischief which might result 
with the granting & withholding of the injunc- 
tion. The measure of injury which pltf. might 
sustain from the non-interference of the ct. could 
not be equal to that which defts. might suffer 
from the granting of an injunction which could 
not afterwards be sustained; the more so, as in 
the one case the damage done might be ascer- 
tained & recovered, but not so in the other... . 
On referring to the case of Hill v. Thompson, 
No. 2805, post, Lorp Erpon ... stated that 
he would not trust his judgment to pronounce 
an opinion as to the validity of a patent 
by granting an injunction, where such patent 
was a new one; which was carrying the daar ag 
much further than I have ever done. 1e rule, 
however, that the ct. should be cautious in _re- 
straining a deft., where it was not quite clear 
that pltf. had legal title, was subject to this 
exception ; that if the patent of pltf. had been in 
existence for a lengthened period of time, without 
question it ought to be presumed that he had a 
legal title against all the world until such patent 
were proved to be invalid; & under such circum- 
stance he was entitled to the protection of this 
ct. (Lorp Corrmennam, C.).—ELEctTRIC TELE- 
GRAPH Co. v. Notr (1847), 2 Coop. temp. Cott. 41 ; 
8 L. T. O. 8S. 529; 11 Jur. 157; 47 BE. R. 1040, 
L. ©. ; subsequent roceedings, 4 C. B. 462. 

2763. .|—Although it is the ordinary rule 
of the ct. not to grant an injunction unless either 
the validity of the patent has been established or 
the patent has been undisputed for many years 
the circumstances of the case may be such as to 
induce the ct. to depart from that rule-—RENARD 


xc 








7195 
v. LEVINSTEIN (1864), 10 L. T. 94; ona al, 
10 L. T. 177, Lys. itl 


ein :—Reid. Re Avery’s Patent (1887), 36 Ch. D. 


2764. —-—.|—-(1) There is no primd facie pre- 
sumption in favour of a patent which has not 
been established at law. 

(2) Patentees, having notice of a proposed sale 
by R. of articles which they alleged to be an 
infringement of their patent, wrote to R. to 
obtain formal proof on which to found legal 
proceedings, which R. furnished to them. They 
subsequently issued a circular to the trade stating 
that they had notice of an intended infringement, 
& threatening proceedings in every case. On 
being pressed by R. to bring an action to deter- 
mine the validity of the patent, they refused to 
do so, but continued to issue the circulars. It 
was proved that these circulars injured R.’s 
trade :—Held: under the above circumstances 
the patentees were bound either to bring an 
action or to cease from issuing the circulars; & 
upon their refusing to bring an action, an injunc- 
tion was granted restraining the issue of the 
circulars.—ROLLINS v. HiInKs (1872), L. R. 13 
Eq. 355; 41 L. J. Ch. 358; 26 L. T. 56; 20 
W. R. 287. 


Annotations :-— As to (1) Dbtd. Halsey v. Brotherhood (eo 
15 Ch. D. 514. As to (2) Distd. Clark v. Adie (1873), 21 


W. HK. 456. Folld. Axmann v. Lund (1874), L. R. 18 Eq. 
330. Expld. Halsey v. Brothcrhood (1880), 15 Ch. D. 
514. Refd. Burnett v. Tak (1882),45 L.T.743. Generally, 


Refd. Hinks v. Safety Lighting Co. (1876), 4 Ch. D. 607. 

2765. -|—The S. Corpn., Ltd., being the 
owners of several patents relating to the manu- 
facture of saccharin, commenced an action for 
infringement of the same against the C. & D. co., 
Ltd., & moved for an interlocutory injunction. 
The motion was dismissed on the ground that the 
validity of the patents was in dispute. Pltfs. 
appealed, &, in the course of arguments on the 
appeal, applied for leave to cross-examine one of 
the secretaries of deft. co., who had made an 
affidavit, on the ground that it was evasive. 
Cross-examination was allowed, as an exceptional 
case, before the ct., by its leave. The appeal was 
dismissed, with costs. 

(2) Affidavits made on information & belief 
must show what the sources of information are.— 
SACCHARIN CORPN., Lrp. v. CHEMICAL & DRUGS 
Co., Lrp. (1898), 15 R. P. C. 53, C. A. 

2766. .|—Letters patent were granted to 
pltfs. for ‘‘Improvements in connection with 
hanging book carriers or brackets for securing 
books, cards, tablets, & the like purposes” on 
July 25, 1910. On July 23, 1910, P. was em- 
ployed by pltfs. to obtain orders for advertise- 
ments in connection with covers for telephone 
directories, & for this purpose the invention & a 
draft provisional specification were communicated 
to him, as pltf. alleged in confidence. Subse- 
quently P. left pltf.’s employ & made & sold the 
invention on behalf of a co. of which he was a 
director. Pltf. commenced an action for infringe- 
ment against P. & the co. & moved for an interim 
injunction. Defts. alleged that the patent was 
invalid by reason of prior publication by deft. P. 
before July 25, 1910, prior to which, at pltf.’s 
request, he had shown & explained the invention 
to various people on whom he had called for the 
purpose of obtaining orders for advertisements. 
There was a conflict of testimony as to what took 
place at the interview when the invention was 
communicated to deft. P.:—Held: the patent 
not having been established, an interim injunction 
would not be 5 agiaeceabe bara v. PATMORE 

9R. P. C. 60. 
Create Kon :—Oonsd, Smith v. Grigg, [1924] 1 K. B. 655. - 
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2767. ——.|—In 1907 a patent was granted to 
F. for ‘‘ Improvements in variable speed gear for 
belt driven motor vehicles.’’ In 1911 an action 
was brought for infringement of this patent, & 
pltfs. moved for an interlocutory injunction. 
Defts. denied infringement & the validity of the 
patent :—Held: as the validity of the patent was 
disputed & the patent had not been established, 
an interim injunction should be refused on defts. 
undertaking to keep an account.—ZENITH MOTORS, 
Lrp. v. COLLIER (H.) & Son, Lrp. (1911), 28 
R. P. C. 563. 

Circumstances creating prima facie case of validity 
—vValidity established in previous action.]—See 
Sect. 2, sub-sect. 4, A. (c), post. 

Undisturbed user for period of time.]. 
See Sect. 2, sub-sect. 4, A. (d), post. 

Conduct of parties.|—See Sect. 2, sub-sect. 
4, A. (f), post. 

What constitutes infringement.]—See Part XIV.., 
Sect. 1, ante. 


(c) Validity Established in Previous Action. 


2768. Whether injunction granted.|—Though a 
patentee has enjoyed his patent for a considerable 
time, & has succeeded in several actions for an in- 
fringement thereof in upholding his patent, & has 
obtained injunctions restraining the parties so in- 
fringing, yet, if there be a new infringement by a 
different party, an injunction to restrain him will 
not be granted till after a trial at law, however 
palpable the infringement by the party may be.— 
CROSSKILL v. Evory (1848), 10 L. T. O. S. 459. 
Annotation :—Refd. Bovill v. Goodier (1866), 35 Beav. 427. 

2769. ———.]— RENARD v. LEVINSTEIN, No. 2763, 
ante. 

2770. -|—This was an action for infringe- 
ment of two patents; as to the first, the validity 
had been established in a contested action both 
in the lower ct. & the Ct. of Appeal, & a certificate 
of validity granted ; as to the other, a certificate 
had been given in an action not contested at the 
trial, though validity was contested up to that 
time, & in a second action the validity was con- 
tested up to the trial, & then deft. submitted. 
Pitfs. now moved for an interlocutory injunction. 
Deft. relied on the fact that the judge had not 
granted an interlocutory injunction in the last- 
mentioned action, & alleged that the judgment 
was merely collusive & the result of a compromise, 
& contended that, as the validity of the patent 
had not been established by a contested trial, 
the course followed by the judge, ought to be 
followed, & an _ interlocutory injunction not 
granted :—Held; there was no collusion or com- 
promise, & the position had been altered since 
the decision of the judge, & an interlocutory in- 
Junction was granted, restraining the infringement 
of both patents.—EpDIsON-BELL PHONOGRAPH 
CorpN., LTD. v. BERNSTEIN (1897), 14 R. P. C. 


153. 
.|—Pltfs. come into ct. with a certifi- 





2771. 
cate that the validity of this patent came in ques- 
tion, & therefore they come with a primd facie 
case under the order of the judge, who heard the 
evidence that this patent is valid (CoLLINS, L.J.). 
—-WELSBACH INCANDESCENT Gas LiauT Co., 
Lip. v. VULCAN INCANDESCENT LIGHT SYNDICATE, 
Lrp. (1901), 18 R. P. C. 279, C. A. 

_ 2772. -]—(1) Letters patent were granted 
in 1913 for ‘Improvements in incandescent 
electric lamps.” In an action for infringement 
of the patent, it had been held invalid at the trial 
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& in the Ct. of Appeal, but on a Sshoon to the House 
of Lords the patent was held to be valid & a certifj- 
cate of the validity was subsequently granted. 
After the grant of the certificate the patentees 
commenced an action for infringement of the 
patent against different defts., & moved for an 
enterim injunction to restrain defts. from infring- 
ing the patent. Defts. filed evidence setting out 
new grounds of invalidity of the patent, & it was 
stated on their behalf that they intended to contest 
the action & do all they could to impeach the 
validity of the patent. Defts on these grounds 
resisted the motion for an interim injunction :— 
Held: there was no evidence before the ct. showing 
that defts. were doing such a business as that the 
granting of an injunction would inflict irreparable 
damage on them; & having regard to the fact that 
the only evidence furnished by defts.’ expert was 
to the effect that, if the information furnished to 
him by defts. could be proved to be accurate, then 
the prospects of success were good, & in view of the 
fact that a certificate of validity had been granted, 
an injunction, to which pltfs. were primd facie 
entitled, ought to be granted. 

(2) If a prima facie case were made on such a 
motion that defts. intended to pursue a bond fide 
objection to plitfs.’ patent, &, if it were a case in 
which the granting of an injunction would inflict 
irreparable damage on defts. in their business 
& pltfs. might to some extent be protected if some 
lesser relief than that by way of injunction were 
granted, the ct. would incline to give the lesser 
relief.—BRITISH THOMSON-HovUsTON Co., LID. v. 
B.T. T. ELectrric Lamp & ACCESSORIES Co. (1922), 
39 R. P. C. 167. 

2773. Fresh fact adduced impeaching 
validity — Exclusive enjoyment for considerable 
period.|—(1) Where a patent had been in force 
for twelve years & had been the subject of four 
suits against different persons, all of which 
terminated favourably to the patentee, & in two 
of which verdicts had been given in favour of the 
validity of the patent :—Held: in a fifth case, the 
patentee was entitled to an injunction pending 
the trial of the legal right, although a fresh fact 
was brought forward, tending to impeach the 
novelty of the invention. 

(2) A patentee does not acquiesce in the in- 
fringement of his patent by omitting to proceed 
by sci. fa to set aside a subsequent patent cx- 
tending to part of his invention, unless such subse- 
quent patent is put in practice. 

(3) An allegation as to deft.’s inability to be 
answerable in damages :—Held: not irrelevant 
upon a motion for an injunction against the 1n- 
fringement of a patent.—NEWALL v. WILSON 
(1852),2 De G. M. & G. 282; 19 L. T. O. S. 1615 
42 E. R. 880, L. JJ. 

Annotation :—As to (1) Refd. Bovill v. Goodier (1866), 30 
Beav. 427. 
2774. ——— Proceedings not taken to set aside 

subsequent patent—Patent not put into practice.] 

——NEWALL v. WILSON, No. 2773, ante. 

2775. Where court sees no reason to doubt 
propriety of result—Interdict granted in Scotland.|— 
(1) The ct. will grant an interlocutory injunction 
against the infringement of a patent, where the 
patent is an old one & the patentee has been 
in long & undisturbed enjoyment of it, or where 
its validity has been established elsewhere, f 
the ct. sees no reason to doubt the poe Oo 
the result, or where the conduct of deft. is sucd as 
to enable the ct. to say that, as against deft., 
there is no reason to doubt the validity of the 
patent. a 

(2) The fact of an interdict having been gr ante 
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against deft. by the Ct. of Session in Jan. 1873, 
held to be sufficient primd facie evidence of the 
validity of a patent for the United Kingdom 
granted in 1866, to warrant the ct. granting an 
interlocutory injunction.—DUDGEON v. THOMSON 
(1874), 30 L. T. 244; 22 W. R. 464. 


Annotation :—Generally, Refd. Ellington v. Clark, Bunnctt 
(1887), 68 L. T. 40. 
2776. 


No substantial question to be tried.] 
—The ct. is always ready to interfere upon 
interlocutory motion where a patent has been 
established, & where there really is not sub- 
stantially any case to be tried at the hearing 
(Kay J.).—UNITED TELEPHONE Co. v. GEORGE 
(1886), 3 R. P. C. 321; Griffin’s Patent Cases 
(1884-1886), 230. 

2777. Defendant offering account.|}—F., 
the owner of a patent for a dye, brought an 
action for infringement against B., who denied 
infringement, & alleged that the patent was invalid. 
At the trial the validity of the patent was upheld 
& an injunction granted. It was proved that 
B. bought the infringing dye from the D. co., 
of which D. was the manager. D. was in fact 
defending the action. The D. co. were dye manu- 
facturers, & either imported the infringing dye or 
manufactured it. F. subsequently commenced 
an action against I)., who submitted to an in- 
junction. F. then commenced the present action 
for infringement against the D. co., who desired 
to dispute the validity of F.’s patent, & contended 
that an injunction ought not to be granted against 
them, they offering to keep an account :—Held: 
it was a proper case for granting an injunction.— 
FARBENFABRIKEN VorRM. F. BAYER & Co. v. JOHN 
Dawson, LTp. (1891), 8 R. P. C. 397. 

2778. ——— Appeal from action pending — De- 
fendants offering to pay royalties.|—-A patentee 
having obtained a decision of the Ct. of Appeal 
in support of a patent & an injunction against 
one deft., commenced an action for infringement 
of the same patent against other defts., who were 
using a machine made by the person who made 
first’ deft.’s machine, & similar to such machine: 
-—Held: an interlocutory injunction should be 
granted, although first deft. had an appeal pending 
to the House of Lords, & defts. in the present 
action offered to pay royalties pending the appeal, 
such royalties to be returned if pltf. ultimately 
failed.—MosErn v. SEWELL & HuTTON (1893), 
10 R. P. C. 365, C. A. 

2779. ——— Prima facie case of infringement.|— 
Herne, Sotty & Co. v. JutiIus NorDEN & Co. 
(1904), 21 R. P. C. 613. 

2780. Plaintiff not guilty of laches.|—-Pltfs. 
were the owners of a patent, which was held 
valid on Jan. 28, 1896, at the trial of an action for 
infringement. In Feb. they discovered that 
present deft. was infringing the patent, & aa 
infringing tyre was purchased from him on Feb. 14. 
On Feb. 24, the present action was commenced 
for infringement of the patent. On Mar. 24, 
notice of motion was given for an interlocutory 
injunction. Deft., on the hearing of the motion, 
contended (a) that there was no infringement ; 
& (6) that pltfs. had been guilty of laches, on the 
ground that deft. was the agent of a Scottish co., 
who had to the knowledge of pltfs., been selling 
tyres identical with that now complained of for 
eighteen months or two years :—Held: there was 
infringement ; there was no laches of pltfs. in taking 
proceedings against deft.; & an injunction should 
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be granted.—PNEUMATIC TyRE Co., LTD. v. 
WARRILOW (1896), 13 R. P. C. 284. 

2781. ——— On usual undertaking as to damages. ] 
—DUNLOP PNEUMATIC TYRE Co., Lip. v. WEDGE 
PNEUMATIC TyRE Co. (1897), 41 Sol. Jo. 726. 


(dq) Undisturbed User for Period of Time. 


2782. Court must consider.|—As I apprehend 
the circumstance, that there had been an exclusive 
enjoyment for a length of time under the patent, 
that would be, primd facie, such a circumstance as 
would bind the ct. to recognise the question of 
injunction, either in granting it or dissolving it 
(SHADWELL, V.-C.).—BICKFORD v. SKEWES (1837), 
1 Web. Pat. Cas. 211; 2 Coop. temp. Cott. 59; 
47 E. R. 1050; subsequent proceedings (1839), 
4 My. & Cr. 498, L. C. 

2783. Injunction granted—General rule.|—HILL 
v. THOMPSON, No. 2805, post. 














2784. .|—STEVENS v. KEATING, No. 
2761, ante. 

2785. ——.]—ELEcTRIC TELEGRAPH Co. 
v. Nort, No. 2762, ante. 

2786. -}—WHEATSTONE v. WILDE 








(1861), Griffin’s Patent Cases (1884-1886), 247. 
278 .]}—DuUDGEON v. THomMSON, No. 








2775, ante. 

2788. ——.]—R., the owner of a patent 
granted in 1880, brought an action for infringe- 
ment thereof in 1886, & moved for an interlocutory 
injunction to restrain defts. from infringing until 
the trial of the action or further order :—Held: 
as R. had been in undisturbed enjoyment of the 
patent for six years he was entitled to the in- 
junction applied for.—ROTHWELL v. KiNG (1886), 
3 R. P. C. 379. 

2789. .I—NATURAL COLOR KINEMATO- 
GRAPH Co., LTp. v. SPEER (1912), 29 R. P. C. 669. 

2790. Validity not previously contested.|— 
CALDWELL v. VANVLISSENGEN, CALDWELL v. VER- 
BECK, CALDWELL v. RouFre, No. 2539, ante. 




















2791. .]}—RENARD v. LEVINSTEIN, No. 
2763, ante. 
2792. .|—When the patent has been 








in existence for ten years, & has not been challenged 
at the end of ten years, I think this ct. ought to 
give credit to the patent, & ought to assume, at 
all events, upon the interlocutory motion, that 
for the purposes of interlocutory motion the 
patent is a good patent (PEARSON, J.).—Brieas & 
Co. v. LARDEUR & LAMBERT (1884), 1 R. P. C. 
126; Griffin’s Patent Cases (1884-1886), 55. 








2793. }—SHILLITO v. LARMUTH & 
Co., No. 2758, ante. 
2794. Validity of patent doubtful.|—In the 





case of patent rights, if the party gets his patent 
& puts his invention in execution & has proceeded 
to a sale, that may be called possession under it, 
however doubtful it may be whether the patent 
can be sustained, this ct. has lately said, possession 
under a colour of title is ground enough to injoin 
& to continue the injunction until it is proved at 
law that it is only colour & not real title (LoRD 
ELDON, C.).—OxXFORD & CAMBRIDGE UNIVERSITIES 
v. RICHARDSON (1802), 6 Ves. 689; 31 E. R. 
Tenak gions piwassaes Broadbent (1856), 2 J 
Ae pal. Reta. Caldwell v, Vanvlissongon, Caldwell v. 
Verbeck, Caldwell v. Rolfe (1851), 9 Hare, 415; Betts 
v. Menzie (1857), 3 Jur. N.S. 357 ;_ Lister v. Leather (1857), 
5 W. R. 550. entd. Grierson v. Eyre (1804), 9 Vea. 341 ; 


Manners v. Blair (1828), 3 Bli. N. S. 391; Performing 
Right Soc. x. London Theatre of Varicties, [1924] A. C. 1. 


that there nay be some doubt ag to the 
validity of tho patent.—DROUTLEDGE 


rrupted enjoy- har: 
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2795. -|—There may be considerable 
doubt as to the validity of a patent, still if there 
has been a long exclusive enjoyment, the doctrine 
of the ct. is that an injunction shall go to protect 
the patent, until the question of its validity is 
duly determined at law (LorpD LYNDHURST).— 
BEESTON v. ForpD (1830), 2 Coop. temp. Cott. 58 ; 
47 IX. R. 1049, L. C. 

aoe —— ——.]— NEWALL v. WILSON, No. 2773, 
ante. 

2797, ——— .|—(1) Although a patent is of 
long standing, yet if, from the nature of the alleged 
invention, or the conflicting evidence as to its 
novelty, its validity appears to be doubtful, or 
if the evidence of exclusive possession is not 
satisfactory, the ct. will not grant an injunction 
until the title has been extablished at law. 

(2) After the patentee had obtained a verdict 
in an action brought to try the validity of the 
patent, the ct. refused to grant an injunction to 
restrain the infringement of the patent on the 
ground that a rule nisi for a new trial had been 
obtained & was pending in the ct. of law, & that 
the legal title of the patentee was therefore still 
undecided.—CoLLARD?', ALLISON (1840), 4 My. & Cr. 
487; 41 BH. R. 188. 

Annotations :—<As to (1) Consd. Stevens v. Keating (1847), 














2 Ph. 333. Generally, Mentd. Ridgway v. Roberts (1844) 
4 Hare, 106 
2798. Possession must be exclusive.]|— 


(1) Where a bill is filed to restrain the infringe- 
ment by deft. of letters patent, a sufficient case 
to justify the injunction must be stated by pltf. 
on the face of the bill, & he must not depend solely 
on the admissions contained in deft.’s answer 
for the granting or continuing of the injunction. 

(2) If the answer deny the invention to be new, 
& also the enjoyment under the lettcrs patent, & 
state, as is the fact, that the specification is 
imperfectly set forth in the bill, the ct. will dissolve 
an injunction previously obtained, on affidavit, 
giving pltf. liberty to bring an action, although 
deft. admits by his answer that he has made 
machines upon the principle comprised in the 
letters patent. 

(3) Long & exclusive enjoyment, under letters 
patent, will entitle a party to an injunction until 
an action can be tried at law.—CuRTI8 v. Curtrs 
(1839), 2 Coop. temp. Cott. 60; 8 L. J. Ch. 184; 
3 Jur. 34; 47 E. R. 1050, L. C. 





2799. ——.]—COLLARD v. ALLISON, No. | 
2797, ante “3 
2800. -|—(1) Deft. does not prejudice 








his case by not appearing on a motion for an 
injunction to restrain him in the infringement 
of a patent, provided he defends himself in the 
subsequent proceedings; & if he questions the 
validity of pltf.’s title even at the hearing, though 
he may not have done so on the motion for the 
injunction, & no issue was then directed, yet the 
ct. will not retain the injunction without directing 
pltf. to establish his right at law before it grants 
him further relief. 

Where a person has obtained a patent, & had 
an exclusive enjoyment under it, the ct. will 
give so much credit to his apparent right as to 
interpose immediately by injunction to restrain 
the invasion of it, & continue that interposition 
until the apparent right has been displaced. On 
the other hand, if a person takes out a patent for 
an invention, & is unable to support it, except 
upon the ground of some alleged improvement 
in the mode of applying that which was previously 
in use, & it so becomes a serious question both in 
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point of law & of fact whether the patent is not 
altogether invalid, then, upon an application to 
this ct. for what may be called the extra relief which 
it affords upon a prima facie case, the ct. will use 
its discretion, & if it sees sufficient ground for 
doubt, will either dissolve the injunction absolutely, 
or direct an issue, or direct the party applying 
to bring an action; after the trial of which, either 
he may apply to revive, if successful, or else the 
other party may come before the ct. & say, ‘I 
have been successful in displacing this patent, 
& am entitled to have my costs, by being brought 
here upon an allegation of right which cannot be 
supported.’’. . . Deft... . had notice of the motion 
for an injunction to restrain him from doing 
what pltf. insisted was an infringement of hig 

atent, & did not appear; & since the injunction 
has been granted, he has ceased to do the acts 
complained of, & permitted the injunction to con- 
tinue. Under these circumstances, I do not think 
1 should be dealing too hardly with deft. if... I 
give pltf. an opportunity of trying his right at 
law, if he thinks fit (WrGRAM, V.-C.). 

(2) Semble: the ct. will not make an order for 
costs where it is probable that proceedings in the 
cause may afterwards take place which will affect, 
the decision of the ct upon the question of costs, 
Therefore,where a bill to restrain the infringement 
of a patent was retained at the hearing, to give 
the patentee an opportunity of trying the right 
at law, the ct. refused to make an order as to the 
costs of the evidence, which were claimed by 
pitf., on the ground that deft. had not required 
him to establish his title at law.—WaRD v. KEY 
(1846), 7L. T. O. S. 388; 10 Jur. 792. 

2801. Infringement must be shown.|]— 
Enjoyment for twelve years a primd facie case for 
an injunction, if an infringement be shown. 

Then I have the case of a patent having been 
obtained in the year 1828 & actually enjoyed by 
the patentee for upwards of twelve years. Primd 
facie I apprehend that gives a right to the patentce 
to come into ct. in a case in which he can show an 
infringement. . . . My present opinion is that their 
affidavit does amount to an admission that there 
has been an infringement: at least quite enough 
for the ct. to act upon in this way, namely that I 
think the ct. ought to grant the injunction (SHAD- 
WELL, V.-C.).—NEILSON v. THOMPSON & FORMAN 
(1840), 1 Web. Pat. Cas. 275; on appeal (1841), 
1 Web. Pat. Cas. 278, L. C. 

Annotations :—Refd. Stevens v. Keating (1847), 2 Ph. 333 ; 
pe veunort v. Jepson (1862), 4 DeG. F. & J. 440; Plimpton 

v. Spiller (1876), 4 Ch. D. 286. 

2802 Prima facie case.|— DAVENPORT 
v. RICHARD, No. 2533, ante. 

2803. Though more injury caused to de- 
fendant than to plaintiff./—Where there has been 
long & quiet enjoyment under a patent the ct. 
will not refuse an interlocutory injunction to 
restrain infringement of it merely on the ground 
that deft., if ultimately successful, will have been 
more injured by its being granted than piltt., 
if ultimately successful, will have been by its 

ving been refused.—DAVENPORT v. JEPSON 
(1862), 4 De G. F. & J. 440; 1 New Rep. 173; 
45 B. R. 1254, L. JJ. 

Aen :—Apld. Rothwell v. King (1886), 3 R. P. C. 


2804. Must be actual user.]—An interim 
injunction will not be granted to rain infringe- 
ment of a poe several years old but never 
established by legal proceedings, unless there 
has been actual user of the patent for a consider- 
able time.—PLYMPTON v. OLMSON (1875), 
L. R. 20 Eq. 87 ; sub nom. PLuwpTon v. MALOOLM- 
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son, 44 L. J. Ch. 257; 23 W. Rt. 404; Goodeve’s 


Patent Cases, 374. 
Annotation :—Refd. Croysdale v. Fisher (1884), Griffin’s 
Patent Cases (1887), 73. 


(e) Recency of Patent. 


2805. Whether ground for refusing injunction— 
General rule.|—(1) In order to obtain an jnjunc- 
tion against a violation of a patent, the party 
must, at the time of applying, swear as to his 
belief that he is the original inventor. 

(2) Where there has been a length of exclusive 
enjoyment under a patent, the ct. will grant 
an injunction in the first instance without pre- 
viously putting the party to establish his right 
by an action at law, otherwise where the patent 
is recent.— HILL v. THOMPSON (1817), 1 Web. Pat. 
Cas. 235; 3 Mer. 622; 36 E. R. 239, L. C. 
Annotations :—As to (2) Consd. Bickford v. Skewes (1827), 

1 Web. Pat. Cas. 211; Russell v. Barnsley (1834), 1 Web. 

Tat. Cas. 472. Apld. Kay v. Marshall (1836), 1 My. & Cr. 

373. Consd. Electric Telegraph Co. v. Nott (1847), 2 

Coop. temp. Cott. 41. Apld. Newall ». Wilson (1852), 2 

DeG.M. & G. 282. Refd. Curtis v. Cutts (1839), 8 L. J. Ch. 

184. Generally, fd. Brunton v. Hawkes (1821), 4 

hk. & Ald. 541; Neilson v. Harford (1841), 1 Web. Pat. Cas. 

295; Crano v. Price (1842), 4 Man. & G. 680; Cook v. 

Pearce (1843), 8 Q. B. 1044; Harwood v. G. N. Ry. (1860), 

2B. & S. 194; Bovill v. Goodier (1866), 35 Beav. 427 ; 

Murray v. Clayton (1872), 20 W. lt. 6493; Clark v. Adic 

iets 2, Abe: Cas. 315; Coles v. Baylis, Lewis (1886), 


2806. ——.]— CALDWELL v. VANVLISSENGEN, 
CALDWELL v. VERBECK, CALDWELL v. ROLFE, No. 
2539, ante. 








2807. ——.|—GITTINS v. SyMEs, No. 2275, 
ante. 
2808. --—— —-—.]—-Letters patent having been 


granted in 1897 to D., he in 1899 granted the W. co. 
a non-exclusive licence, & in the same year granted 
the co. an option to purchase onc-sixth share in 
the patent, & agreed not to dispose of any further 
share & not to grant licences without their 
consent. Pending the option, but before it was 
exercised, he assigned one-fourth share in the 
patent to W., & this assignment was registered 
at the Patent Office. Subsequently the W. co. 
brought an action against the II. co. a licencce 
from an assignee of W., & also against D., & an 
assignee of all his remaining interests, to restrain 
the latter & the H. co. from infringing the patent ; 
& to restrain D. from granting any licence in 
breach of his covenant, & all defts. from dealing 
with any such licence. An interlocutory in- 
junction was granted by the judge in chambers. 
Defts. appealed. Pltfs. contended that the assign- 
ment to W., which was for a small sum, was not 
bond fide, & that W. was a mere trustee for D. 
Deft. D. alleged that pltfs. were aware of the 
assignment to W. :—Held: the injunction against 
infringement of the patent should be dissolved, 
as W. had a legal title, & there was no evidence 
that his assignees had any noticc of the agreements 
with pltf. co.; &, even if the H. co. had no title, 
there was nothing to prevent their disputing the 
validity of the patent, & as the patent was a new 
one & had not been established an interlocutory 
Injunction would not be granted against an 
infringer.—WaAPSHARE TUBE Co., Lrp. v. HypE 
reer RUBBER Co., Lrp. (1901), 18 KR. P. C. 
9 e ° 
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2809. Necessity for affidavit of defendant 
showing invalidity.|—(1) A patentee is entitled, 
for the protection of his patent, to give notice to 
persons intending to deal with a rival patentee 
that they are about to infringe his patent, provided 
such notices are given bond fide, & with no collateral 
object; & a patentee is not bound to follow up 
such notices by legal proceedings, & will not be 
liable to an action for damages for, or to be 
restrained by injunction from, giving the notices. 

(2) A subsisting patent is presumed, primdé facie, 
to be valid, & an interlocutory injunction will be 
granted to restrain an infringement, even when the 
patent is of recent date, unless the defendant 
by his affidavits shows a primd facie case of 
invalidity to be determined at the trial.— HALSEY 
v. BROTHERHOOD (1880), 15 Ch. D. 514; 49 L. J. 
Ch. 786; 43 L. T. 366; 29 W. R. 9; 1 Goodeve’s 
aa Cases, p. 218; affd. (1881), 19 Ch. D. 386, 
Annotations :—As to (1) Consd. Burnett v. Tuk (1882), 45 

L. I’. 743 ; Household & Kosher v. Fairburn & Hall (1884), 

51 L. T. 498; Challender v. Royle (1887), 36 Ch. D. 425 ; 

Skinner v. Shew, [1893] 1 Ch. 413; Incandescent Gas 

Light. Co. v. New Incandescent (Sunlight Patent) Gas 

Lighting Co. (1897), 76 L. T. 47; St. Mungo Manu- 

facturing Co. v. Hutchison Main (1908), 25 R. P. C. 356. 

Refd. Anderson v. Liebig’s Extract of Meat Co. (1881), 

45 L. Il. 757; Suge v. Bray (1884), Griffin’s Patent 

Cases (1884-86), 210; Barrett v. Day, Day v. Foster 

(1890), 43 Ch. D. 435. As to (2) Refd. Barrett v. Day, 

Day v. Foster (1890), 43 Ch. D. 435. Generally, Refd. 

Buker v. a. se (1886), 2 T. L. R. 733; Walker v. Clarke 

(1887), 56 L. J. Ch. 239. Mentd. Hirschler v. Hertz & 

Collingwood (1895), 11 T. L. R. 466; White v. Mellin 

(1895), 43 W. RK. 353; Ripley v. Arthur (1900), 45 Sol. Jo. 

165; British Ry. Traffic & Electric Co. v. C. R. C. Co. 

& L. C. C., [1922] 2 K. B. 260. 

2810. Necessity for clear & distinct evidence 
—That patentee original inventor—& patent novel.] 

A. in May, 1856, became the purchaser of a 
patent, which was obtained in May, 1855, & which 
deft., as alleged, subequent to the date of the 
purchase infringed. A. obtained an injunction 
ex p. to restrain deft., on an affidavit in support, 
which stated that the patent had been recorded 
& that it became & was good & valid. On motion 
to dissolve :—Held: the recency of a patent was 
no ground for refusing an injunction ex p. to 
restrain its infringement, but the party seeking 
such injunction was bound to support his applica- 
tion by a clear & distinct statement, upon affidavit, 
that he believed the patentee was the original 
inventor, & that the invention had not been 
practised at the time when the patent was granted. 
—GARDNER v. BROADBENT (1856), 2 Jur. N.S. 
1041; 4 W. R. 767. 

2811. —— Defendant refusing to keep an 
account.|—The owners of a patent of July, 1887, 
for an “ improved process & apparatus for tanning 
by aid of. electricity,’ commenced an action for 
infringement of their patent against a patentee of 
a subsequent patent for ‘‘ improved apparatus 
for tanning hides & skins by the aid of electricity,” 
& moved for an interlocutory injunction. By 
pltf.’s process the skins were subjected to the 
action of an electric current passed through the 
tanning liquor in a rotating drum. The deft. in 
his specification disclaimed pltf.’s process, & 
stated that his apparatus consisted in putting the 
hides into a pit upon skeleton frames which were 
kept in motion, & then a current of electricity 
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Sect. 2.—Legal proceedings in respect of infringe- 
ce pore 4, A. (e), (f) 4. & i, (g) & 
(2), . 


was transmitted. Pltfs. alleged that this was an 
equivalent process to theirs. Deft. disputed this, 
& denied the validity of the patent. It app2ared 
that patentee of pltf.’s process had entered into 
an agreement with deft. not to oppose any co. 
formed for the purpose of purchasing his invention : 
—Held: as the patent was of recent date, & the 
evidence was not strong enough to show that the 
two processes were identical, & considering the 
agreement last-mentioned, although deft. would 
give no undertaking to keep an account, no order 
should be made except that the motion stand to the 
trial—Bnitish TANNING Co., LTD. v. GROTH 
(1889), 7N. P. C. 1. 

2812. Court will consider all circumstances.] 
—CLARK v. FERGUSSON (1859), 1 Giff. 184; 
Jur. N.S. 1155; 65 E. R. 878. 

2813. Substantial question to be tried.|— 
The ct. abstains from interfering by injunction 
in the case of a recently dated patent where there 
is really a substantial question to be tried (BAG- 
GALLAY, L.J.)—-JACKSON v. NEEDLE (1884), 
ager a ai Cases (1884-86), 182; 1 R. P. C. 
Annotation :—Consd. Sinith v. Grigg, [1924] 1 K. B. 655. 

2814. Defendant appearing & offering 
ef am v. NICHOLS (1895), 12 R. P. C. 











(f) Conduct of Parties. 
i. In General. 


Sce, generally, INJUNCTION, Vol. XXVIII., 
pp. 419 et seq. 

2815. Injunction granted—Contract with patentee 
—Joinder of patentee as co-plaintiff.] — Where 
parties have not only formed a contract with a 
patentee for the working of his patent, which in 
substance recited that it was valid, but have also 
joined him as co-pltf. in a suit against & in a 
motion for an injunction to restrain certain persons 
from infringing his patent which suit was con- 
ducted by their private solr., & of which motion 
the chief support was an affidavit made by the 
patentee, in which he swore precisely to the 
originality of the patent, the ct. will, for the 
purposes of an interlocutory application for an 
injunction to restrain them from infringing the 
patent until its validity has been tried at law, 
consider the same to be valid as between them & 
the patentee.—MunTz v. GRENFELL (1842), 2 
Web. Pat. Cas. 88 ; 7 Jur. 121. 

Annotation :—Consd. Dudgeon v. Thomson (1874), 30 L. T. 


2816. Defendant having admitted validity.] 
—Drircks v. MELLOR (1845), cited Halsbury’s 
Laws of England, Vol. XXII. at p. 220. 

2817. —— Defendant’s conduct placing validity 
eee doubt.!|—DupGron v. THomson, No. 27 75, 
ante. 

2818. ——— Defendant refusing to give under- 
taking.|—Rapip STEEL Co. v. BLANKSTONE (1907), 
24 KR. P. C. 529. 

2819. Injunction refused—Plaintiff declining to 
answer interrogatories.|—The owners of letters 
patent, in respect of which a certificate of validity 
had been granted, commenced three actions against 
different defts. & applied for interlocutory in- 
junctions ; in two of the applications they failed 
& in the third they succeeded. In each case the 
unsuccessful party appealed. In each action defts. 
raised an issue of prior user, which was not raised 
in the action In which the certificate had been 
granted, & applied for letters of request to take 
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evidence abroad. Letters of request had been 
also applied for in other actions brought by pltfs. 
Pltfs. aiieged that they had endeavoured to obtain 
a speedy trial of the issue, but that this had been 
delayed by the letters of request. Defts. alleged 
that the delay was caused by the refusal of pltfg, 
on a technical ground to answer interrogatories 
in another case. In response to a question put 
by the ct., pltfs. declined to answer the interroga- 
tories, whereupon pltfs.’ appeals were dismissed, 
& the appeal of defts., against whom an jinter- 
locutory injunction had been granted, was allowed, 
defts. in each case undertaking to keep an account 
& to abide the result of another action in which the 
same issues of validity were raised.—WELSBACH 
INCANDESCENT GAS Licut Co., LYrp. v. GENERAL 
INCANDESCENT Co., Lrp., SAME v. BARNARD, 
SaME v. BLACKBURN INCANDESCENT Co. (1901), 
18 R. P. C. 533, C. A. 


ii, Delay. 


See, generally, INJUNCTION, Vol. XXVIIL., 
pp. 420 et seq. 

2820. Injunction refused.|—Where an _ inter- 
locutory injunction to restrain infringement of a 
patent was moved for in a suit in which the bill 
was filed in July, & it appeared that pltf. wrote 
complaining of the infringement in the preceding 
Nov., & knew of deft.’s proceedings in the previous 
Aug., the injunction was refused on the ground of 
delay.— BOVILL v. CRATE (1865), L. R. 1 Eq. 388. 


Annotations :—¥Folld. North British Rubber Co. v. Gormully 
& Jeffery Manufacturing Co. (1894),12 R.P.C.17. Refd, 
Bovill v. Smith (1868), Griffin’s Patent Cases (1888), 49. 


2821. .I—I think that the delay that pltfs. 
have been guilty of in applying to the ct. bars their 
right to an interlocutory injunction, but of course 
it may not bar their right to an injunction at the 
trial. The evidence shows that pltfs. knew defts. 
were selling this sodium so far back as Oct. 13, 
1896. No doubt they wrote & said they would 
probably have to make defts. parties to an action 
in respect of sales ; but pltfs. were told at the same 
time by defts. in this country that they were 
selling some of the sodium of the co-defts., & it 
appears it has been openly advertised twice a 
month in the ‘‘ Chemical Trade Journal” ever 
since. It seems to me it is too late for them to 
move for an injunction a year after they knew this 
Was going on (STIRLING, J.).—ALUMINIUM Co. v. 
DOMEIERE & ELECTRO-CHEMISCHE WERKE ACT. 
(1898), 15 R. P. C. 32. 

2822. Notwithstanding strong prima facie 
case of validity.|—A special injunction, on notice, 
to prevent the infringement of a patent refused 
on the ground of delay notwithstanding the ct. 
had a strong impression in favour of pltf.’s right. 
—BRIDSON v. BENECKE (1849), 12 Beav. 1; 1: 
L. T. O. S. 277; 50 E. R. 960. 








Annotations :—Consd. Bovill v. Crate (1865), L. R. 1 Ka. 
388. Refd. Bovill v. Goodier (2) (1866), L. R. 2 Eq. 195. 
2823. Conditions imposed on defendant— 





Payment of security into court—Specia] circum- 
stances of case.|—The owners of a patent for 
phonographs, dated in 1886, on June 16, 1894, 
commenced an action against H. for infringement 
of their patent, & now moved for an interlocutory 
injunction. According to pltfs.’ evidence their 
patent was being infringed by a number of small 
infringers with no means, who, if legal proceedings 
were brought against them, contested the matter 
till the day of trial & then disappeared. Pitfs. 
of June 15, 1894, obtained judgment for an In- 
junction to restrain infringement against Y. who 
did not appear at the trial, though he had con- 
tested the validity of the patent by his pleadings. 
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Pltfs. had obtained judgment in other cases, & also 
had obtained judgments against both H. & Y. for 
infringement of another patent, but had not been 

aid costs or damages. Evidence was given of 
infringement by H. of the patent now in question. 
H. alleged that pltfis.’ patent was invalid & gave 
evidence to that effect. It epreored that pltfs. 
knew what H. was doing as early as Dec. 21, 1893, 
that in no case had pltfs. obtained an interlocutory 
injunction, & that another action by pltfs. against 
L., which action had been stayed to abide the result 
of the action against Y., had been allowed to 
proceed :—Held: taking all the circumstances of 
the case into consideration, & on deft. paying 
£25 into ct. as security, & on the terms that the 
action should be prosecuted without delay, 
pleadings to be delivered in the vacation, an inter- 
locutory injunction should not be granted.— 
EDISON BELL PHONOGRAPH CORPN., LTD. v. 
Hovau (1894), 11 R. P. C. 504. 

2824. ——— Plaintiff’s course where numerous 
infringers.|—The owners of a patent commenced 
an action for infringement in Apr. 1893, & 
obtained judgment on June 12, 1894, with a 
certificate that the validity of the patent had come 
in question. On Nov. 15, 1894, they commenced 
the present action, & moved for an interlocutory 
injunction. For the purposes of the motion 
defts. admitted infringement, but they alleged that 
pitfs. knew as early as Jan. 1893, that defts. 
were infringing, and that in the interval a consider- 
able trade on the part of defts. had grown up. 
Pltfs. did not contradict this by evidence, & their 
first complaint was made on Oct. 11, 1894. They 
alleged that they were put in a difficult position 
because there were numerous infringers. Defts. 
offered to pay into ct. a sum sufficient to meet the 
royalties until the trial, & to keep an account :— 
Held: under the circumstances of the case an 
injunction ought not to be granted. 

LORD HATHERLEY pointed out a very reasonable 
course: Bring your action against one & write to 
the other infringers, & say that you will be under 
the necessity of issuing a writ against the others 
unless they will agree not to raise the point of 
delay against you. I cannot say that that is 
unreasonable (CHITTY, J.).—NORTH BRITISH RUB- 
BER Co., LTD. v. GORMULLY & JEFFERY MANU- 
FACTURING Co. (1894), 12 R. P. C. 17. 

-|—See INJUNCTION, Vol. XX VIILI., pp. 421, 
422, Nos. 462, 463, 467, 472. 

2825. Plaintiff’s knowledge of infringement.]— 

Pltf. has been guilty of laches, because defts.’ 

atent being in existence since 1882 he has not 
brought an action until the present time, & it 
is said that that must be proof of the fact that 
pltf. must have known of the infringement; but 
defts. might have cross-examined pltf. upon his 
affidavit; they might have nroved: aliunde that 
he had stood by & suffered Burrow’s & Dawson’s 
patent to be worked, & never thought of inter- 
fering with it from the time the patent was granted 
till the time the action is commenced. I cannot 
entertain the notion that there has been any laches 
on the part of pltf. for a moment (BAcon, V.-C.).— 


OsmMonD v. Hirst (1885), Griffin’s Patent Cases 
(1884-86), 179. 





(9) Prevention of Irreparable Injury. 


See, generally, INJUNCTION, Vol. XXVIII., 
Pp. 377 et seq. 

2826. Whether injunction granted—Where Irre- 
parable mischief would ersue.|—There will be a 
hardship on the one side or on the other, & the 
question is, on which side does the balance appear 
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to lie? Now if the trade of deft. be an old & 
an established trade, I should say that the hardship 
upon him would be too great if an injunction were 
granted. But where, as here, the trade of deft. is 
a new trade, & he is the seller of goods to a vast 
number of people, it seems to me to be less incon- 
venient & less likely to produce irreparable damage, 
to stop him from selling, than it would be to allow 
him to sell & merely keep an account, thus forcing 
pitf. to commence a multitude of actions against 
the purchasers (BRETT, J.A.).—PrtMPToNn v. 
SPILLER (1876), 4 Ch. D. 286; 35 L. T. 656; 25 
W. R. 152, C. A. 

Annotation :—Refd. Coats v. Chadwick, [1894] 1 Ch. 347. 

2827. — Danger of market being sup- 
plied.|—Injunction granted to restrain the in- 
fringement of a patent, even where its legal 
validity was questioned, where, from the nature 
of the instrument, the market for it might be 
supplied in a very short time. 

Semble : it is piracy to use part of an improve- 
ment, for which a patent has been obtained, in 
another improvement.—WEItss v. Maw (1826), 4 
L. J. O. S. Ch. 224. 

2828. PlaintifY protected by lesser 
relief.|—-BRITISH THOMSON-Houston Co., LTD. 
v. B. T. T. ELEcTRIc LAMe & ACCESSORIES Co., 
No. 2772, ante. 














(h) Balance of Convenience. 

See, generally, INJUNCTION, Vol. XXVIII., 
pp. 380 et seq. 

2829. Consideration of comparative injury.) — 
PLIMPYON v. SPILLER, No. 2826, ante. 

2830. .}|—B. & W., the assignees of a patent 
granted in 1878, brought an action for infringe- 
ment against B. D. & co., & moved for an inter- 
locutory injunction. Defts. challenged the validity 
of the patent on the grounds that it was bad on 
the face of the specification, & had been antici- 
pated, & they sought to call a witness, who was 
unwilling to make an affidavit, to prove an alleged 
anticipation. Pltfs. contended that as defts. 
were a young co. with only £5,000 nominal capital, 
& only seventeen shareholders with £1,900 paid 
up, they would fail to recover any damages 
awarded to them at the trial, & that therefore, & 
as their patent was twelve years old, they were 
entitled to a protected interlocutory injunction :— 
Held: the question of the validity of the patent 
ought not to be gone into, & upon the balance of 
convenience pltfs. were entitled to an interlocutory 
injunction on giving the usual undertaking as to 
damages.—BRACHER v. BRACHER, DEAN & Co. 
(1890), 7 R. P. C. 420. 





B. Against whom Granted. 


See, generally, INJUNCTION, Vol. 
pp. 436 et seq. 

2831. Parties working patent under articles of 
partnership.|—MUNTZ v. GRENFELL, No. 2815, 
ante. 

2882. Person to whom mode of working com- 
municated.|—CoLes v. BAYLIS (1886), Griffin’s 
Patent Cases (1884-1886), 57; 3K. P. C. 180. 

2833. Customer of infringing company.]—The 
A. co. brought an action for infringement of a 
patent against B. co., & moved for an interum 
injunction. A special order was made on this 
motion; the B. co. were to pay into cet. certain 
sums on certain dates, & on their undertaking to 
keep an account of the tyres complained of, no 
further order was made except that defts. were 
to pay pltfs.’ costs in any event. The A. co. then 
commenced an action for infringement of the same 
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F.; sub-sect. 5.] 


patent against C. & moved for an interim 
injunction. It appeared that C. was a customer 
of the B. co., & had bought the tyre on which the 
motion was based from the B. co., & that such 
tyre was a tyre of the kind complained of in the 
first action ; & also that the first of the two sums 
pov under the order in the previous action 
ad been paid, the second not being then due :— 
Held: as the ct. could not interfere against the 
B. co. it ought not to interfere against the customer 
of the B. co., & the motion ought not to have been 
made, & it was dismissed with costs.—PNEUMATIC 
TyRE Co., Lrp. v. GoopMan & Son (1896), 18 
R. P. C. 723. 
Aliens.]—See INJUNCTION, Vol. XXVIIL,, p. 439, 
Nos. 610, 611. 


C. Evidence. 


See Patents & Designs Act, 1907 (c. 29), ss. 78, 
79; Patents Rules, 1920, rr. 108, 109; & generally, 
INJUNCTION, Vol. XXVIII., pp. 505 e¢ seq. 

2834. What affidavit in support must contain— 
Statement that invention novel & patent valid.|— 
Hi. v. THOMPSON, No. 2805, ante. 

2835. ———- -——.]—GARDNER v. BROADBENT, 


——.J]—Where deft. to a bill filed 
for an injunction to restrain the infringement of a 
soap or for leave to bring an action at law, stated 
y his answer that the invention was not novel, & 
that pltf.’s patent was invalid; the ct., on a 
motion by pitf., without his having made an affidavit 
as to the novelty of the invention or validity of 
the patent, refused to grant him an injunction, 
or to give leave to bring an action, unless he pro- 
duced a clear & distinct affidavit that the invention 
was novel & the patent valid; but allowed the 
motion to stand over for that purpose.—WHITTON 
v. JENNINGS (1860), 1 Drew. & Sm. 110; 1 L. T. 
395; 6 Jur. N. 8S. 164; 62 E. R. 320. 








2837. ——.] —— CLARKE _ v. NiIcHOoLs, No. 
2814, ante. 
2838. Nature of infringement stated with 


particularity.])—HILL v. THompson, No. 2805, ante. 
2839. Admissions of defendant—Not sufficient.] 
—CortT1s v. Cutts, No. 2798, ante. 
2840. Affidavit of information & belief—Suffi- 
ciency of—On behalf of defendants.|—READ v. 
ial (1885), Griffin’s Patent Cases (1884-1886), 


2841. ——— Source of information must be 
shown.|—SAcCCHARIN CORPN., LTD. v. CAL 
& Druas Co., Lrp., No. 2765, ante. 

2842. Evasive affidavit—Leave to cross-examine 
given.]|—SACCHARIN CORPN., Lip. v. CHEMICAL 
& Druas Co., Lrp., No. 2765, ante. 

2843. Copy of specification to be put in.}—On a 
motion for an injunction to restrain the infringe- 
ment of letters patent a copy of pltf.’s specification 
should be put in evidence.—BritisH THOMSON- 
Hovsron Co. »v. MANDLER (1927), 71 Sol. Jo. 472. 





D. Terma Imposed. 
(a) Account in lieu of Injunction. 


See Patents & Designs Acts, 1907 (c. 29), s. 34 
& 1919 (c. 80), s. 10, sched.; & pian. IN- 
JUNCTION, Vol. XXVIII., pp. 887 et seg. 

2844. When ordered—Validity disputed—Prin- 
ciple not clearly stated in specification.] — The 
specification should distinctly state the principle, 
as well as the mode of bringing it into operation. 


PATENTS AND INVENTIONS. 


If the principle claimed be not clearly stated, but 
is only to be e out by construction, by com- 
paring the several clauses of the specification, an 
injunction will not be granted, but deft. will only 
be put upon terms as to keeping accounts, etc., 
till the validity of the patent is tried at law.— 
BRIDSON v. M‘ALPINE (1844), 3 L. T. O. 8S. 158; 
subsequent proceedings (1845), 8 Beav. 229, 

2845. Defendant not put on terms to 
set aside patent.|—A trial at law for an infringe- 
ment of a patent, in which pltf. was successful on 
all the pleas put in by deft., & in which the judge 
certified that the question of the validity of the 
patent came before him on the merits, & in which 
case also a second trial was refused, is not binding 
on another person who is alleged to have infringed 
the patent, even to the extent of precluding him 
from questioning its validity in a fresh action. 
Neither will deft. be put upon the terms of bring- 
ing a sci. fa. to set aside the patent, though his 
principal defence against the issuing an injunction 
to restrain him from making or selling the machine 
alleged to infringe the patent was the attempted 
proof of the invalidity of the patent, because of 
the existence of machines previously constructed 
on the same principle. An account ordered to be 
kept by deft., instead of an injunction, with liberty 
to apply.—CROSSKILL v. TUxForRD (1845), 5 L. T. 
O. S. 342. 

—Apld. Bovill v. Goodier (2) (1866), L. R. 2 Eq 








195. 

2846. ——_- ——— Defendant declining to keep 
account—Form of order.]—Motion for inter- 
locutory injunction. Deft. disputing validity of 
patent, & declining to keep account. Order for 
account. Form of order.—PNEUMATIC TYRE Co. 
v. FRISWELL (1895), 13 R. P. C. 15. 

2847, Patent not established.] — 
ZENITH Motors, LTp. v. CoLLiER (H.) & Son, 
Lrp., No. 2767, ante. 

2848. Where undertaking to keep account.| 
—READ v. ANDREW, No. 2840, ante. 

2849. Defendant person of substance.; 
—BONNELLA v. Espir, No. 2759, ante. 

2850. ——- Facts showing no necessity for in- 
junction—Defendants disclaiming intention to 
infringe.|—In an action for infringement of a 
patent, commenced in Oct. 1896, against S. & C., 
plitfs., in Jan. 1897, gave notice of motion for an 
interlocutory injunction. The infringement com- 

lained of was a sale of a y e which took place in 

une, 1896. At this date S. & C. were in partner- 
ship, but they dissolved such partnership in Aug. 
1896, & notice of the dissolution was given to the 
solrs. of pltfs. Since the dissolution deft. C. had 
not manufactured tyres of any description, & 
stated that he did not intend to do so :—Held: 
on deft. S. undertaking to keep an account, there 
ought to be no order on the motion, but the costs 
were to be defts. in any event.— DUNLOP PNEU- 
MATIC TYRE Co., Lrp. & PNEUMATIC TYRE Co., 
Lrp. v. STONE & CORSER (1897), 14 R. P. C. 263. 

2851. ——— Defendant offering account & dis- 
continuance of word “ patent.’*|—S. obtained 4 
patent in 1902, & began to manufacture & sell 
articles under the patent as soon as the com- 
plete specification was accepted. Subsequently 
H. began to manufacture articles which were 
admittedly infringements of the patent if valid. 
S. commenced an action against i. & moved for 
an interlocutory injunction. H. alleged that the 




















patent was invalid. H. stamped his articles 
“Patent? :—Held: on deft. undertaking to 


keep an account & to discontinue using “‘ 
in reference to his articles, the motion 


Part XIV.—INFRINGEMENT. 


refused, & the costs would be costs in the action.- 
SPENCER v. HOLT (1902), 20 R. P. ©. 142. 


(b) Undertaking as to Damages. 

See Patents & Designs Acts, 1907 (c. 29), s. 34 
& 1919 (c. 80), 3. 10, :sched.; & generally, IN- 
JUNCTION, Vol. XXVIII., pp. 517 ef seq. 

2852. Condition of gpa injunction.]—MouytTz 
v. GRENFELL, No. 2815, ante. 

2858. Action by foreigner.]—A patentee 
having obtained a decision in support of a patent 
& an injunction against one deft., commenced an 
action for infringement against present defts., & 
moved ex p. for an injunction a few days before 
the vacation. Pltf. was a foreigner, though on 
the writ an address in England was given :—Held : 
an injunction should be granted on proper security 
being given by pltf. for oy damages which defts. 
night suffer, & subject to the condition that defts. 
might move to discharge the order on giving three 
clear days’ notice.—MOSER v. JONES & Co. (1893), 
10 R. P. C. 368. 

.]—See INJUNCTION, Vol. XXVIII., p. 518, 
No. 1238. 








E. Breach of Injunction and Remedies. 

See INJUNCTION, Vol. XXVIII., pp. 525, 527, 
529, Nos. 1331, 1346-1348, 1369. 

2854. Attachment issued—Terms of order.]— 
Pltfs., who were owners of patents for illuminant 
appliances for gas & other burners, instituted 
roceedings on Sept. 8, 1899, for infringement. 
By consent, dated Sept. 23, deft. submitted to an 
injunction. On Oct. 26, the consent was made a 
Rule of Ct., & further proceedings were stayed, 
without costs. On Nov. 13, 1899, deft. sold to 
W. a mantle for incandescent gas lighting, which 
was proved to be an infringement. Pltfs. moved 
for an attachment. Ordered, that an attachment 
should issue, unless deft., within a week, made 
an affidavit, stating on oath what mantles she 
had in her possession, which were infringements, 
or colourable imitations, of pltf.’s patents, 
delivered up all such mantles to pltfs. to be 
destroyed, & paid the costs of the motion.— 
WELSBACH INCANDESCENT Gas LiGHt Co., rn. 
v. KEEGAN (1900), 17 R. P. C. 44. 


F. Costs. 
See R. S. C., Ord. 58a, r. 7; INJUNCTION, 
oy XXVIII., pp. 545, 546, Nos. 1526-1528, 
2855. Motion ordered to stand over—With liberty 
to bring action——Plaintiff declining to bring action— 
Defendant entitled to costs.|—-PERRY v. TRUEFITT 
im 6 Beav. 418; 1 L. T. O. S. 384; 49 EB. R. 


2856. Injunction refused pending trial at law— 
Costs of evidence of validity.|—Warp v. Kry, No. 
2800, ante. 

2857. Defendant promising to cease infringing— 
Plaintiff may bring suit to hearing & obtain costs— 
Whether account of damages given.]—GEARY v. 
Norton, No. 2749, ante. 
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2858. Defendant giving undertaking—Costs of 
parties costs in action.|—RApPID STEEL Co. v. 


_ BLANKSTONE, No. 2818, ante. 


SuB-sEcT. 5.—DISCOVERY, INSPECTION AND 
PRODUCTION OF DOCUMENTS. 


Jurisdiction of court to order.|——See DISCOVERY, 
Vol. XVIII., pp. 49, 50, Nos. 73-77. 

See, generally, DISCOVERY, Vol. XVIII., pp. 42 
et seq., 95 et seq. 

2859. What documents must be disclosed or 
produced—-Documents relating to particular ground 
of invalidity alleged.]|—A bill of discovery insisted 
on the invalidity of a patent, on the ground that 
it had been assigned to more than five persons, & 
prayed a production of the documents, etc., 
‘‘ relating to the matters aforesaid ’’ :—Held: 
defts. were bound to produce those documents 
only which related to that point, & were entitled 
to seal up such parts as related to other matters.— 
FEw v. Guppy (1836), 13 Beav. 457; 1 My. & Cr. 
487; 51 BE. R. 176, L. C. 

Annotations :—Mentd. Irving v. Thompson (1839), 9 Sim. 
17; Kerr v. Rew (1840), 5 My. & Cr. ; Queen of 
Portugal v. Glyn (1840), 7 Cl. & Fin. 466; Richardson v. 
Hastings (1844), 7 Beav. 354. 

2860. —— -.|—CARNEGIE STEEL Co. v. 
BELL BROTHERS, LTD. (1907), 24 R. P. C. 82, C. A. 

2861. |—(1) An action for infringe- 
ment of two patents having been brought, defts. 
alleged that both patents were invalid, & delivered 
particulars of objections. The specification of 
the first patent had been amended. As to this 
patent defts. alleged in their particulars want of 
novelty & want of subject-matter, alleging 
publication by certain specifications, common 
public knowledge & prior user, & stated in para- 
graph 1 (D) that they would rely by way of 
anticipation or, as showing the scope of the com- 
plete specification, upon the matters known to 
pltfs. or one of them, in consequence of which one 
of pltf. cos. applied for leave to amend the specifi- 
cation of the patent by (infer alia) striking out 
the then first claim for the reason that they were 
advised that the claim they desired to delete 
covered subject-matter of doubtful novelty. An 
order for discovery was made, & after pltis.’ 
affidavits of discovery defts. applied for further 
& better affidavits of documents, & in particular 
(a) in respect of the application to amend _ the 
specification of the first patent, & (b) the draft 
specification of the second patent & the corre- 
spondence passing between the Patent Office 
&/or appcts. &/or their agent in relation thereto. 
Plitfs. applied for an order on defts. to strike out 
paragraph 1 (D) of the particulars of objections 
or alternatively for better particulars :—Held : 
the issue in the action was not the validity of the 
patents generally, but as limited by the particulars 
of objections ; it would tend to injustice if pltf. 
in a patent action were required to disclose every 
document in his possession suggestive of invalidity, 
wholly irrespective of the question whether or not 


ment of a ene deft. is entitled to 
the fullest discovery from pltf.—Par- 











tssued — 


RAMORE v. BOSTON MANUFACTURING 
Co. har 22 Cc L. T. 415; 4 
O. L. . 627.—CAN, 


k. What documents must be dia- 
closed or produced—fForeign ° 
tions.}—In an action to restrain the 
infringement of a patent, in which the 
defence set up that the supposed in- 
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it related or referred to the particular grounds of 

invalidity relied upon by deft.; as regards 
aragraph 2 of defts.’ application it must be 
ismissed. 

(2) An application was made by defts. in the 
course of the hearing for inspection by them, under 
Patents & Designs Act, 1907 (c. 29), s. 68, of the 
report of the Examiner in reference to the second 
patent :—Held:; this should be the subject of a 
substantive application——AVERY, Lrp. v. ASH- 
roe Son & Co., Lrp. (1915), 32 R. P. C. 560, 


2862. ——— When infringement denied—Only 
documents material to infringement.|—-DE La RuE 
v. DICKENSON, No. 2397, ante. 

——.]—See DiscovErRy, Vol. XVIII., pp. 102, 
119, 175, 216, Nos. 535, 689, 1283, 1284, 1636. 

2863. Right to seal up—lIrrelevant parts of docu- 
ments.|—-FEw v. Guppy, No. 2859, ante. 

2864. At what stage of proceedings ordered— 
Before application for consolidation.|—A patentee 
filed separate bills against one hundred & thirty- 
four alleged infringers. Seventy-seven of defts. 
applied that plitf. might be directed to proceed 
with one suit either to try all the questions, or to 
try separately the validity of the patent: & that 
in the meantime the proceedings in the other 
suits should be stated, or the time for answering 
should be enlarged till further order :—Held: at 
this stage of the proceedings defts. could not be 
absolved from giving discovery by answer, but 
without prejudice to any application for con- 
solidating the suits after answer.—FOXWELL v. 
WEBSTER (1863), 2 Drew. & Sm. 250; 3 New 
Rep. 103; 9 L. T. 362; 9 Jur. N. S. 1189; 62 
K. R. 617; sub nom. FOXwWELL v. WEBSTER, 
FOXWELL v. LEA, FOXWELL v. BRADBURY, Fox- 
WELL v. STEAD, 12 W. R. 94; on appeal, 4 De G. J. 
& Sm. 77, L. C. 

Annotations :—Refd. North British Rubber Co. v. Gormull 
FJ ettery Manufacturing Co. (1884), 18 R.P.C.17. Mentd. 
Bovill v. Crate (1865), L. BR. 1 Eq. 388. 

2865. Grounds for resisting production—Joint 
ownership in patent—Nature of joint ownership 
must be shown.|—A pcrson who is required to 
make an affidavit of documents in his possession, 
& who seeks to protect himself from being com- 
pelled to produce documents by an allegation of 
joint ownership [in a patent], is bound to show 
enough to satisfy the ct. what the nature of the 
joint ownership is.—Bovi.. v. Cowan (1870), 5 
Ch. App. 495; 39 L. J. Ch. 768; 22 L. T. 503; 
18 W. R. 533, L. J. 
ma :—Refd. Kearsley v. Philips (1882), 10 Q. B. D. 

2866. ——— Trial of infringement subject to 
establishing validity—Postponement till validity 
established.]—(1) The patentee of a chemical pro- 
cess brought an action for infringement. In their 
affidavit of documents, defendants disclosed cer- 
tain books, which they objected to produce, 
(2) as containing particulars of the materials 
operated upon by them, & the results produced 
by the manufacture alleged to be an infringe- 


case, were procured by his solrs. of 
their own motion for the Purposes of 
the action :—Held: such documents 


specifications 





plans, sketches, memo- 
randa & other written communica- 
tions passing between pursuers & 
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ment, & they objected to re such Rane 
until pltf. had established his legal rights, which 
defts. denied; (b) such documents contained 
names of customers & details of prices, & other 
information which, they submitted, pltf. wag not 
entitled to know at that stage of the action. 
Pltf. took out a summons for production of the 
books in June, 1889. This was refused by the 
judge in chambers. Piltf. subsequently moved 
for inspection of defts.’ works & of the books, 
Inspection of the works was offered at once by 
defts. Pltf., in Apr. 1890, brought on his motion 
for inspection of the books :—Held: this was an 
attempt to review the refusal of production in 
June, which was not appealable, the motion 
was refused. 

(2) Plitf. took out a fresh summons for in- 
spection of such of the books as contained analyses 
of the materials operated on in defts.’ processes :— 
Held: pitf. had not made out that he was entitled, 
at this stage of the action, to see the documents, 
as the question of infringement might never be 
tried if pltf. failed to establish the validity of the 
patent, & the application was refused without 
prejudice to any application by pltf. during the 
trial— RAWEs v. CHANCE (1890), 7 R. P. C. 275, 
C. A. 

2867. ——— Want of jurisdiction—Provisiona] 
specification of abandoned patent—Production 
allowed in interests of justice.|——An action for in- 
fringement of a patent having been brought, 
defts. set up (inter alia) the defence of prior user. 
On deft. being called & cross-examined, pltfs.’ 
counsel called an official from the Patent Office 
to produce the provisional specification of an 
invention, in respect of which said deft. had 
applied for letters patent, but had subsequently 
abandoned the application. Deft questioned 
the jurisdiction of the ct. to allow production :— 
Held: notwithstanding 48 & 49 Vict. c. 63, s. 4, 
the ct. could allow production of, & reference to, 
such provisional eee aeigee for the purposes of the 
administration of justice.—PNEUMATIC TYRE Co., 
Lrp. v. ENGLISH CYCLE & TYRE Co. (1897), 14 
R. P. C. 851. 

2868. ——- Documents relating solely to case of 
deponent—& not supporting opponent’s case.|— 
Hey v. Dr LA HEY, [1886] W. N. 101, C. A. ‘ 

ions :-—N.F. lwer Akt.’s Paten 
Ante ae Rp. o339. Dhtd. O'Rourke ». Darbishire, 

[1920] A. C. 581. 

2869. ——— Privilege—Communications between 
co-defendants — Claiming ownership of secret 
process.|—-Hry v. DE LA HEY, No. 2868, ante. 
Solicitor as patent agent.]— See Dis- 
COVERY, Vol. XVIII., p. 122, No. 715. 

2870. Further & better affidavit—Appeal after 
certificate that no argument required—Re uisites 
before certificate given.|—Before the judge 18 
asked to give his certificate, everything which 15 
insisted on by one side, & objected to by the 
other, ought to be brought before him for his 
serious consideration. 

In an action for infringement of a patent, defts. 
applied in chambers for the ordinary affidavit of 
documents, actually pressing for only a limited 








or under pursuers’ specification & 
letters paterit, & the names & addresses 
of all persons to whom euch sales ° 


were privileged from production any one ac as their pateat agent licences may have been made oF 
GUELPH C. Co. v. WHITEHEAD (1883), relating to the preparation of the granted.— WALLACE ¥. TULLIS, RussELL 
9 . R. Sinaia Sees opecneauon or the grant of the lettera &Co., LTD. (1920),37 R.P. rid 
: re validity disputed — patent, cences, permissions, iSite ‘end: books.) -— 
& agents employed.}—In an action for agreements, contracta & business books usw v ha ee (1904), 21 
infringement of a patent in which the of pursuers, tending to show the R. P. C. 601.—SCoT 
validity of the patent was uted, number of machines, or parte of Bn ee ‘ : ee 
the ct. Franted diligence for the ro- machines, made or sold or Moenced to n. Production Commi asione p 
covery of all letters, telegrams, reports, be used or in use, in accordance with Patents—Under posna duces tecuil. 
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order, & a limited order only was made. Defts. 
appealed from this order, asking for a more 
extensive order. The judge had given a certificate 
that he did not require an argument in ct. On 
the appeal, pltf. offered to include in his affidavit 
certain other documents, but not all that defts. 
desired :—Held: no further order ought to be 
made.—THOMSON v. HuGuHes (1889), 7 R. P. C. 
187, C. A. 

2871. ——— Possession of certain documents 
admitted.)—CARNEGIE STEEL Co. v. BELL 
BROTHERS, Ltv., No. 2860, ante. 

Form of summons & grounds for order.|- 
Sec Discovery, Vol. XVIII., p. 89, No. 403. 


SUB-SECT. 6.—INTERROGATORIES. 
See Discovery, Vol. XVIII., pp. 183, 190, 
201, 214-217, 221, 222, 227, Nos. 1845, 1346, 
1891, 13892, 1486, 1617-1643, 1694-1699, 1739. 


SuB-SECT. 7.—INSPECTION OF PROCESSES, 
APPARATUS AND MACHINERY. 
A. In General. 

See Patents & Designs Acts, 1907 (c. 29), s. 34; 
1919 (c. 80), s. 10, sched. 

2872. At what stage of proceedings ordered— 
Before delivery of statement of claim.|—-An appli- 
cation to inspect deft.’s machinery may be made 
by pltf. under Patent Law Amendment Act, 
1852 (c. 83), s. 42, before the delivery of the 
declaration in an action for infringement of pltfs.’ 
patent; but such inspection will not be granted 
as of course or without the party applying for it 
showing that the inspection is material for the 
purposes of the cause.—AMIES v. KELSEY (1852), 
Bail Ct. Cas. 123; 22L.J.Q.B. 84; 20L. T. 0.8. 
115; 16 Jur. 1047; sub nom. Ammizs v. KELSIE, 
1 W. R. 54 


‘Annotation :—-Refd. Patent Type-Founding Co. v. Lloyd 
(1860), 6 Jur. N. 3. 103. 7 4 


2873. -]—EDLER v. VICTORIA PRESS 
MANUFACTURING Co., No. 2884, post. 

2874. What affidavit must contain—Statement 
that machine in possession of defendant.]—An 
affidavit to obtain an inspection of a machine, 
supposed to be an infringement of a patent, must 
swear that it is in the possession of deft., & that 
it is believed to be an infringement.—SHAW v. 
BANK OF ENGLAND (1852), 22 L. J. Ex. 26; 20 


L. T. O.S. 70. 
Statement of all the facts.)—Qu. - 











2875. 
whether a ct. of common law, in making an order 
under Patent Law Amendment Act, 1852 (c. 83), 
8. 42, that pltf. may inspect a manufacture alleged 
to be an infringement of a patent, has power to 
direct that he shall be at liberty to take specimens 
of the same for the purpose of analysis. 

The affidavits in support of such an application 
should bring all the facts before the ct. precisely, 
& should be such as to satisfy the ct. that there has 
beer an infringement, & that there is a necessity 
for their interposition. 

n an action against a printer for an infringe- 
ment of a patent for improvements in the manu- 


PART XIV. SECT. 2, SUB-SECT. 7.—A. 


o. Inapection against Croun.] — 
MARCONI’S WIRELESS TELEGRAPE Co., 
LTp. v. THE COMMONWEALTH, No. 2 & 
No. 3 (1913), 16 C. L. R. 178.—AUS. 
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facture of type, the improvements consisting in 
the use of lead, tin & antimony, in certain pro- 
portions, pltf. applied to the ct. under Patent Law 
Amendment Act, 1852 (c. 83), s. 42, for leave to 
inspect, & if necessary, to take specimens of the 
type for the purpose of analysis. His affidavit 
stated that he had obtained from deft. specimens 
of the type & caused them to be analysed by a 
chemist who was dead, & that the type so analysed 
was an infringement of the patent; but did not 
set out the report of the chemist or state its sub- 
stance, or whether or not it was in writing. The 
ct. refused to make an order that pltf. should be 
at liberty to take specimens for analysis. — 
PATENT TYPE FounpDING Co. v. LLOYD, SAME v. 
WALTER (1860), 5 H. & N. 192; 1 L. T. 382; 6 
Jur. N.S. 103; 157 BE. R. 1153; sub nom. PATENT 
TYPE FOUNDRY Co. v. LLOYD, SAME v. HARRISON, 
29 L. J. Ex. 207. 

ae :—Refd. Bonnett v. Griffiths (1861), 30 L. J. 


- Statement of belief as to infringement.|- 
See Sub-sect. 7, B. (a), post. 
Statement that inspection necessary.]- 
See Sub-scct. 7, B. (b), post. 

2876. Effect of laches—No bar to order for in- 
spection—-Though sufficient to bar interlocutory 
injunction..—PaTEeENtT TYPE FouNDING Co. v. 
WaLter, No. 2915, post. 

2877, Mutual inspection ordered.|— DAVENPORT 
v. JEPSON (1862), 1 New Rep. 307. 

2878. Variation of order-—-Where defendants 
unable to obtain material.]—Osram LAMP WORKS, 
Lrp. v. British Union Lame Works, LtpD., No. 
2885, post. 

2879. Inspection already granted to other side.|— 
Ser MILLING Co., LTD. v. ROBINSON, No. 2890, 

Ost. 

2880. Costs—Inspection had without order.|— 
In an unsuccessful action for infringement of letters 
patent, where a mutual inspection by counsel & 
experts of claborate & heavy machinery was 
arranged between the solrs. without the expense 
of obtaining an order for the purpose under KR. 8. C., 
Ord. 50, r. 3, the costs of such inspection were 
allowed, but not defts.’ costs of erecting machinery 
in London at the time of the trial, when it was not 
seen by either the judge or pltf.—ASHWORTH v. 
ENGLISH CARD CLOTHING Co., Lrp. (No. 1), [1904] 
1 Ch. 702; 73 L. J. Ch. 274; 90 L. T. 262; 52 
W. R. 507; 21 KR. P. C. 353. 





B. When Ordered. 
(a) Primé facie Case of Infringement. 

2881. General rule — Inspection ordered.|— 
BRowNE v. MoorE (1816), 3 Bli. 178, n.; 4H. R. 
571. 

2882. \—Pitf., as patentee of an 
invention for improvements in the manufacture 
of felt hats, caps, & other head coverings, & in 
the apparatus employed in such manufacture, 
commenced an action against defts. for infringe- 
ment, & moved for an inspection of defts.’ processes, 
apparatus, & machinery; defts. used several pro- 
cesses in their factory :—Held: (1) the question of 
disconformity will not be considered at this stage of 
a patent action ; (2) a prima facie case of infringe- 
ment will support a claim for inspection by a 








the ct. has power, under Patents Act, 
1883, s. 30, to order inspection of a 
machine in the possession of deft. 
relicd on as evidence of publication 
of tho alleged invention within the 
realm prior o the date of Dit s ponent: 


patent.—BROADBENT & Panks, LTD. . Inspection of machine in defen- —VAN BERKEL v. BOoTH, [1906] 1 
v. BROADBE (1925), 26S. R. N.S. W. dant’s ion — Anticipation.J—In I. R. 383.—IR. : 
406; 42.N. 8. W. W. N. 70.—AUB. an action for infringement of a patent 
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Sect. 2.—Legul proceedings in respect of infringe- 
ment: Sub-sect. 7, B. (a) & (b), & C.] 


pltf.; (8) inspection must be limited to those 
of defts.’ processes as to which a primd facie case 
of infringement has been made out, & as pltf.’s 
evidence as to all defts.’ processes, except one, 
amounted only to suspicion on his part that they 
constituted infringements, without the grounds 
of such suspicion being stated, inspection must be 
limited to such one process.—CHEETHAM ¥v. OLD- 
HAM & Foaa (No. 1) (1888), 5 R. P. C. 617. 

2883. -]—Pltf., as owner of a patent 
for improvements in the manufacture of felt hats, 
caps, & other head coverings, & in the apparatus 
employed in such manufacture, commenced an 
action against defts. for infringement, & obtained 
a limited order forinspection. Defts. subsequently 
moved for leave to inspect pltf.’s processes, 
apparatus, & machinery, & to take samples of the 
finished & unfinished products of his manufacture : 
—Held: an order giving defts. liberty to inspect 
& take samples, ought to be made.—CHEETHAM v. 
OLDHAM & Foa@ (No. 2) (1888), 5 R. P. C. 622. 

2884, ——.|—In an action for infringe- 
ment of a patent, pltf., before delivery of a state- 
ment of claim, applied for an order for inspection 
of a machine on the premises of one of defts. which 
he alleged to be an infringement of the patent :— 
Held: on the evidence there was at all events 
sufficient to justify the ct. in saying that the 
machine was one as to which a question might 
arise in the action; pltf. had bond fide reason to 
believe that the machine was an infringement of 
the patent, & he could not give proper particulars 
of breaches without inspection; & pltf. was, 
under the circumstances of the case, entitled to 
an order for inspection, & an order was made giving 
pltf., his solr., & not more than three experts 
liberty to inspect.—EDLER v. VICTORIA PRESS 
MANUFACTURING Co. (1910), 27 R. P. C. 114. 

2885. ——~.]—Pitis. sued defts. for infringe- 
ment of certain patents granted in 1904 & 1906 
for the manufacture of incandescent electric lamps. 
The patents involved the use of carbon in the 
binding material & the subsequent removal of the 
carbon. Defts. denied infringement, & alleged 
that for the purpose of manufacturing their lamps 
they were supplied from Germany with a binding 
medium made under a process patented by Iectters 
patent No. 7092 of 1909 into which the use of 
carbon did not enter. Pitfs. filed expert evidence 
to the effect that from examination of the fila- 
ments sold by defts. it was reasonably clear that 
they had been made by a process involving the 
use of carbon in the binding medium. Upon this 
evidence pltfs. obtained an order in chambers for 
inspection of defts.’ process of manufacture. 
Defts. moved to discharge the order, first, on the 
ground that there was no primd facie case of 
infringement, &, secondly, on the ground that they 
were unable to comply with the order as made, 
because they possessed none of the binding 
medium which had been supplied to them, & were 
unable to get any more owing to a disagreement 
with the patentee in Germany who refused to 
supply them. In consequence of this they had 
ceased to manufacture & had dismantled their 
works :—Held: (1) a prim4 facie case of infringe- 
ment had been established sufficient to justify 
an order for inspection being made ; (2) the order 
made should be varied by directing that it should 
not be construed so as to oblige defts. to carry 
out the process with a medium obtained from the 
German patentee, & in the event of their being 
unable to procure such medium the process be 
carried out with a medium to be prepared by pltfs. 














PATENTS AND INVENTIONS. 


under the specification of patent No. 7092 of 1909, 
or, at the option of defts., by some independent 
person to be agreed upon by pltfs. & defts. or, in 
default of agreement, to be nominated by the ct.— 
OsR4M Works, Lrp. v. BRITISH UNION 
Lamp Works, Lp. (1914), 31 R. P. C. 809. 

2886. Necessity for-—In affidavits supporting 
nih eget a eae v. BANK OF ENGLAND, No, 

» ante. 

2887. «| —PATENT TYPE FOUNDING Co, 
v. LLOYD, SAME v. WALTER, No. 2875, ante. 

2888, ——-.]—In an action for the infringement 
of a patent for a mode of making veneers or 
mouldings, the ct. refused to order an inspection 
by pltf. of deft.’s manufactory & machinery ; it 
being doubtful on pltf.’s affidavit whether his 
patent was for the kind of veneering, or for the 
process by which it was done; & deft. positively 
swearing that he used no machinery in the process. 
—MEADOWS v. KIRKMAN (1860), 29 L. J. Ex. 205. 

2889. -]—The ct. must be satisfled that 
pltf. has made out such a case as at the hearing 
of the cause he will obtain the relief prayed, & 
that the previous inspection required by him of 
defts. was material to such a case, before it will 
grant inspection of defts.’ process by which an 
alleged infringement of a patent was to be made 
out.—Piacotr v. ANGLO-AMERICAN ‘TELEGRAPH 
Co. (1868), 19 L. T. 46. 

2890. Mere suspicion without statement of 
grounds insufficient.|—Pitfs., as owners of a patent 
for ‘‘ improvements in the manufacture of meal 
& flour from wheat, maize, & other grain,’’ com- 
menced an action against defts. for infringement 
of such patent, & moved for an inspection of defts.’ 
mills :—Held: as pltfs.’ evidence only amounted 
to a suspicion on their part, without the grounds 
thereof being stated, defts. were infringing the 
patent, inspection would not be granted.— 
GERM MILLING Co., LTD. v. ROBINSON (1884), 1 
T. L. R. 88; 1 R. P. C. 217; Griffin’s Patent 
Cases (1884-1886), 103; subsequent proceedings 
(1885), 55 L. J. Ch. 287. 

Annotations :—Folld. Cheetham v. Oldham & Fogg (No. 1) 
1888), 5 R. P. C. 617. Consd. Cheetham v. Oldham & 
ogg (No. 2) (1888), 5 R. P. C. 622. 

Foaa (No. 1), No. 2882, ante. 














OLDHAM & 








(6) Inspection Necessary for Purpose of Case. 


2892. Inspection must be necessary.]—AMIUS 
v. KELSEY, No. 2872, ante. 


2893. ——.])—PATENT TYPE FouNpDING Co. 
v. LLOYD, SAME v. WALTER, No. 2875, ante. 
2894, ——.]—Piacotr v. ANGLO-AMERICAN 


TELEGRAPH Co., No. 2889, ante. 

2895. -J]—Pltfs. in a suit for the infringe- 
ment of a patent held by them for the manufacture 
of certain cartridges applied by motion for an 
inspection of the machinery & premises of defts., 
who were also large cartridge manufacturers. 
Defts. alleged by affidavit that the inspection was 
only asked for to enable plitfs. to see their 
machinery, & that they believed it to be un- 
necessary for the purposes of the suit :—Held: 
as there was no allegation by pltfs. that such 
inspection was necessary, & as there was an 
allegation by defts. that it was not necessary, the 
motion must be refused.—BatitEy v. KyNnock 
(1874), L. R. 19 Eq. 90; 44 L. J. Ch. 89; 23 
W. R. 52; Goodeve’s Patent Cases, 36; se- 
quent proceedings, L. R. 19 Hq. 229. 
Annotation :— . Tilghman’s Sand Blast Co. v 

(1884), Griffin’s Patent Cases (1884-1886), 216 

2896. .}—An action was brought to enforce? 
the performance of a contract, providing tha 
the parties should work together to improve 4 
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certain manufacture. By the terms of the con- 
tract all information & discoveries were to be 
shared ; the parties were to be allowed to inspect 
each others’ works; ony pees for improvements 
in the manufacture obtained were to be vested in 
pitis., & deft. was to be entitled to work them under 
a licence at a royalty; the profits from royalties 
& the sale of any patents were to be shared. 
Plitfs. claimed specific performance of the contract 
& alleged that deft. had made & was using certain 
improvements of which he had not given them 
information; that he would not allow them to 
inspect his works; & that he was using their 
patents without paying royalties. Deft. by his 
defence attached the contract on the grounds of 
fraud, misrepresentation, failure of consideration, 
abandonment by both parties & breach by pltfs. 
He also denied that he was using any processes 
which came within the terms of the contract. 
Pitfs. applied for inspection of deft.’s works. 
This was resisted on the ground that for the pur- 
pose of preparing for the trial of the action, no 
such inspection was necessary :—Held : inspection 
must be refused.— McDouGaLL BROTHERS »v, 
PARTINGTON (2) (1890), 7 R. P. C. 351. 

2897. Previous inspection in discontinued action 
—Second inspection § refused.|] — Pltf., having 
brought an action against defts. for an alleged 
infringement of a patent for the use of certain 
machinery, was, in company of two scientific 
witnesses, allowed an inspection of the machinery 
complained of as an infringement. That action 
was afterwards discontinued, & a fresh action 
brought after the passing of Patent Law Amend- 
ment Act, 1852 (c. 83), & pltf. applied, under 
Patent Law Amendment Act, 1852 (c. 83), s. 42, 
for a second inspection. The ct. refused to make 
the order, on the ground that there had already 
been an inspection.—SHAW v. BANK OF ENGLAND 
(1853), 22 L. J. Ex. 210; 20 L. T. O. S. 227; 
previous proceedings (1852), 22 L. J. Ex. 26. 

2898. Plaintiff in position to obtain inspection 
without order.|—-RYLANDS v. ASHLEY’S PATENT 
cece MADE) BorriE Co. (1890), 7 R. P. C. 


2899. Plaintiff already in possession of specimens 
——Admitted to be similar to those complained of.|— 
In an action for infringement of a patent relating 
to spindles & bobbins, pltf., by his particulars 
of breaches, complained of certain spindles & 
bobbins used by defts.; specimens, admitted by 
defts. to be similar to those complained of, were 
obtained by pltf. from the makers. Defts. denied 
infringement, & contested the validity of the 
patent, alleging prior publication in certain 
1 pceagroh eer upon the whole of some of which 
they stated that they relied, & prior manufacture, 
Sale, or user in certain years by certain persons 
named, including the predecessors in business of 
the defts. Pltf. applied for liberty to inspect the 
spindles & bobbins mentioned in the particulars 
of breaches & the spindles & bobbins mentioned 
In the particulars of objections as having been used 
by defts.’ predecessors in business, & also for further 
particulars as to the parts of the specifications 
relied on as anticipations :—Held: (1) under the 
circumstances pltf. was not entitled to inspect at 
defts.’ works the articles said to be infringements ; 
(2) pltf. was entitled to production, but not to 
inspection at defts.’ works, of all alleged anticipa- 
tions by defts.’ predecessors of which defts had 
retained possession; (3) defts. were entitled to 
rely on the whole of a specification, if necessary, 
& could not be forced to point out special parts, 
unless it appeared that no attempt at discrimina- 
tion had been made; (4) in stating instances of 
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prior sale, manufacture, or user defts. need not 
specey more than the kind of article referred to, 
the names of the prior sellers, makers, or user, 
& the dates.—SIDEBOTTOM v. FIELDEN (1891), 8 
R. P. C. 266. 

2900. Plaintiff unable to give 
breaches.|—EpDLER v. VICTORIA 
FACTURING Co., No. 2884, ante. 

2901. Defendant offering to admit facts.]|—In 
1909 a patent was granted for ‘‘ improvements in 
& relating to the treatment of tungsten to facilitate 
working.”’ One of the claims was for “ the method 
of manufacturing wires or filaments of tungsten 
which consists in rolling, swaging or hammering 
a heated body of coherent tungsten until it 
becomes ductile at ordinary temperature & then 
rolling or drawing the ductile tungsten to the 
required size.’’ In an action for infringement of 
the patent, pltfs., after the delivery of the 
pleadings, applied by summons for an order that 
they might be at liberty, by their general manager, 
their solrs. & scientific witnesses, to inspect the 
process used by defts. for the manufacture of their 
drawn wire. An affidavit in support of the 
summons was made by a scientific witness, who 
said that it was impossible to manufacture wire 
similar to that made by defts. without using the 
processes, or some or one of them, described in 
the specification of the patent. Defts. alleged 
that they had established a process for the manu- 
facture of tungsten & other wire ; that the details 
of the process had been kept secret; & that the 
inspection sought would result in handing over to 
defts.’ trade rivals defts.’ secrets of success. At 
the hearing of the summons defts. offered to make 
admissions of facts that would, they contended, 
give pltfs. all the information to which they 
were entitled :—Held: if an inspection were 
ordered, it ought to be carried out by not more 
than two experts, who ought to be allowed to 
take samples of defts.’ product in various stages 
of its manufacture, & to report to the ct. upon the 
facts disclosed, & the experts’ opinion founded 
upon them; the experts ought to be put under 
terms not to disclose, without order of the ct., any 
part of the secret process, but they ought to be 
allowed to report to pltfs., without giving details 
whether or not, in their opinion, defts.’ process did, 
or did not, infringe the patent ; before an ins ection 
was ordered, the summons should stan over, 
with liberty to pltfs. to deliver questions in writing 
to defts. & after defts. had given their answers 
in writing, the summons could be restored. The 
costs were ordered to be costs in the action.— 
Britis THOMSON-HovustTon Co., Lrp. v. DURAM, 
Lrp. (No. 2) (1920), 37 R. P. ©. 121. 


articulars of 
Ess MANU- 


C. Who may Carry out Inspection. 


2902. Expert witnesses..—DAVENPORT v. JEP- 
, No. 2877, ante. _ 
92603. ° J—In a suit to establish the validity 
of a patent, & to restrain infringement by deft., 
upon an application by plitf. for inspection of all 
the sewing machines of every kind on deft.’s 
remises, deft. was ordered to verify on affidavit 
he several kinds of sewing machines which he had 
sold or exposed for sale, & to produce at his 
solr.’s office, one of each class for inspection by 
pltf.’s solr., & two of their scientific witnesses.— 
SINGER MANUFACTURING Co. v. WILSON (2) (1865), 
5 New Rep. 505; 12 L. T. 140; 13 W. R. 660. 
2904. aa ie Epuirn-Sinciarr TYRE 
. (1903), 20 R. P. C. : 
5005 ease tae Soe v. VICTORIA PRESS MANU- 


FACTURING Co., No. 2884, ante. 
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yee Poem 7, C., D. & H.3 sub-sect. 8, 
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2906. ——— Named by plaintiff & not objected to 
by defendant.)—Pltfs. brought an action against 
defts. to restrain alleged infringements of a patent 
process for printing on metal plates. Plitfs. 
printed from dry lithographic stones put into 
relief. Defts. alleged that they defts. printed 
by the ordinary damp lithographic process from 
flat stones. Pending the proceedings, an order 
was made by the Ct. of Appeal that an expert 
named by pltfs. & not objected to by defts. should 
be at liberty to inspect the defts.’ process, 
& the defts. gave an undertaking to show him 
the whole process. The inspector examined the 
process, & was shown twenty-seven stones used 
by defts., & reported to the effect that defts.’ 
mode of printing was the same as the ordinary 
process of lithography, except that tin was used 
instead of paper. The action being tried on these 
materials, was ultimately dismissed by the Ct. 
of Appeal. Pltfs. shortly afterwards commenced 
an action to have it declared that the judgment on 
the appeal had been obtained by fraud, & for 
consequential relief. The alleged fraud was that 
defts., when the inspection took place, had 
in use not only the above twenty-seven stones, 
but also stones on which the designs were placed 
in relief—that they removed such latter stones 
from the place where the inspection took place, 
in order to conceal from the inspector the fact that 
they had stones on which the design was in relief 
—that they falsely stated to the inspector that 
they had no other stones than those shown to him 
—& that defts. stated to the inspector that the 
ink used by them was ordinary lithographic ink, 
whereas in fact they used ink specially prepared 
for pltfs.’ use by a particular manufacturer for 
printing by the dry process. The Vice-Chancellor 
considered the case of fraud proved, & made a 
decree in pltfs.’ favour, but the Ct. of Appeal was 
of opinion that no fraud was proved, & dismissed 
the action. Semble: an action to impeach a 
judgment on such grounds was not maintainable. 
FLOWER v. LLOyp (1879), 10 Ch. D. 327; 39 
L. T. 613; 27 W. R. 496, C. A. 

Annotations :—Refd. Deake v. Muntz’s Mctal Co. (1886), 
Griffin’s Patent Cases (1884-1886),78. Mentd. Aboulofft 
v. Oppenheimer (1882), 10 Q. B. D. 295 ; Boswell v. Coaks 
(1883), 52 lL. J. Ch. 465; Baker v. Wadsworth (1898), 
67 L. J. .f B. 301; Cole v. Langford, [1898] 2 Q. B. 36; 
Wyatt v. Palmer (1899), 80 L. T. 639. 

2907. On terms not to disclose secret 
process.|—-BRITISH THOMSON-HOUSTON Co., LTD. 
v. DuRAM, Lp. (No. 2), No. 2901, ante. 

2908. Solicitors..— DAVENPORT v. JEPSON, No. 
2877, ante. 

2909. -]|—SINGER MANUFACTURING Co. v. 
WILSON (2), No. 2903, ante. 

2910. ———.]—-EDLER v. VICTORIA PRESS MANU- 
FACTURING Co., No. 2884, ante. 

2911. Parties—Plaintiffs.;— DAVENPORT v. JEP- 
SON, No. 2877, ante. 

2912. -}—SwaIn v. EDLIN-SINCLAIR 
TYRE Co., No. 2904, ante. 

2913. ——.]—EDLER v. VICTORIA PRESS 
MANUFACTURING CO., No. 2884, ante. 

2914. ——- Defendants.|—CHEETHAM v. OLD- 
HAM & Foaa (No. 2), No. 2883, ante. 


D. Extent of Inspection Ordered. 
2915. Inspection of competent portion.|—-(1) In 
an action commenced by A. against B., the pro- 
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rietor of a ne er, for an alleged infringeme 
fn the type ceed: in printing the paper, of ee 
atent, the Ct. of Exch. refused to grant an order 
or the delivery to A. of a portion of the type for 
the purposes of analysis. Having subsequently 
filed a bill in equity against B., an order was made 
for inspection & the delivery of a competent-portion 
of the type for the purposes of analysis. 

(2) Laches sufficient to defeat pltfs.’ right to 
an interlocutory injunction was no bar on the 
same motion for inspection & samples.—Patenry 
TYPE FOUNDING Co. v. WALTER (1860), John. 727 ; 
8 W. R. 353; 70 E. R. 613. 

2916. Whether of machinery in working— 
Machinery used in manufacture of disputed article— 
Referred to in affidavits..—DAVENPORT v. JEp- 
SON, No. 2877, ante. 

2917. ——— Inspection of machines produced— 
At all reasonable times—Production at trial.]— 
In the meantime all I can do is to order that pltf. 
has a right to inspection at the works of deft. co. 
of the machines which are produced, at all reason- 
able times, & as often as may be requisite, upon 
giving three days’ previous notice, & then to an 
order to produce the machines upon any examina- 
tion of witnesses in the action (BACON, V.-C.).— 
DRAKE v. MUNTZ2’s METAL Co. (1886), Griffin’s 
Patent Cases (1884-1886), 78; 3 RK. P. C. 48. 

2918. One machine of each class—Not all 
machinery in stock—Several kinds used to be 
verified on affidavit.|—-SINGER MANUFACTURING 
Co. v. WILSON (2), No. 2903, ante. 

2919. Inspection limited to processes prima facie 
infringed.|—CHEETHAM v. OLDHAM & Foaa (No. 1), 
No. 2882, ante. 

2920. Alleged anticipations by defendant’s pre- 
decessors—lIf in possession of defendants.]—SIDE- 
BOTTOM v. FIELDEN, No. 2899, ante. 


E. Samples. 

2921. When production ordered—Not for pur- 
pose of preparing defence.|—-In an action for the 
infringement of a patent, pltf. will not be com- 
pelled to produce a specimen of the patent articles 
to enable deft. to prepare his defence to the action. 
—CROFTS v. PEACH (1836), 2 Hodg. 110; 1 Web. 
Pat. Cas. 268. 

2922. When leave to take granted—General 
rule.|——-DAVENPORT v. JEPSON, No. 2877, ante. 

23. —— .]|—CHEETHAM v. OLDHAM & 
Foae (No. 2), No. 2883, ante. 

2924. ——— For purposes of analysis.]|—-PATENT 
TYPE FOUNDING Co. v. WALTER, No. 2915, anie. 

2925. Expert reporting to court on 
facts & opinion—To plaintiff whether any infringe- 
ment indicated.|—BritisH THOMSON-HOUSTON Co., 
Lrp. v. DurAM, Lrp. (No. 2), No. 2901, ante. 








SUB-SECT. 8.—THE HEARING. 
A. In General. 


2926. What issues tried—Validity alone—When 
numerous actions instituted.]|—FoxwELL v. WEB- 
STER, No. 2864, ante. 

2927. When proof of infringement 
expensive—Secret government processes. ]—From 
the evidence & the documents which I have seen, 
the qneeHon of validity & the question of infringe. 
ment are almost entirely separate & the expense 0 
proving infringement will be very heavy &, having 








PART XIV. SECT. 2, SUB-SECT. 8.—A. 
of law before trial.}—BERLINER GRAM-0-PHONE CO. v. COLUMBIA PHONOGRAPH Co. (1908), 


Part XIV.—INFRINGEMENT. 


regard to the secret character of the government 

rocesses, will have, if & when it comes to be tried, 
= be tried under particular safeguards & circum- 
stances; but, as the validity of this patent, 
before any infringement question can be discussed 
at all, will have to be substantiated, I am of 
opinion that, having regard to the particular 
circumstances of this case, it would be a fair & proper 
thing to direct the question of validity to be tried 
first (ASTBURY, J.).—HANKS v. COOMBES (1927), 
44 R. P. C. 305. 

2928. no at alone—Admission of 
validity.|—-Unless defts. admit the validity of the 
patent, the question of infringement cannot be 
tried by itself. I decline to take a qualified 
admission that it was valid for the combination & 
not for the competent part (Kay, J.).—UNITED 
TELEPHONE Co. v. MATTISHEAD (1886), CGriffin’s 
Patent Cases (1884—-1886), 230; 3 R. P. C. 213. 

2929. Right of audience—Agent of company. |— 
PNEUMATIC TYRE Co., LTD. v. WEST LONDON 
RUBBER & TYRE Co., LTpD., No. 3278, post. 

2930. Right to inspection of report of examiner— 
Necessity for substantive application.|—-AVERy, LTD. 
v. ASHWORTH, SON & Co., LTp., No. 2861, ante. 

_ See Patents & Designs Acts, 1907 (c. 29), 
s. 68; 1919 (c. 80), sched. 

2981. One defendant not delivering defence— 
Whether motion for judgment granted.] — Act. 
FUR CARTONNAGEN INDUSTRIE v. REMUS (T.) & 
Co. & Buraon & Co. (1895), 12 KR. P. C. 94. 

2932. Defendant not appearing at trial—Neces- 
sity for plaintiff to prove case.|—Pltf. being the 
owner of a patent (No. 317 of 1878) sued deft. for 
infringement. Deft. put in a defence by which 
among other things he denied the novelty of 
pltfs.’ invention, the sufficiency of the complete 
specification & that he had infringed. He also 
alleged prior user & publication of pltfs.’ invention. 
Deft. at the trial did not appear :—Held: pltf. 
was not entitled to judgment without any proof 
of his case but that as his specification was good 
on the face of it & as he proved the infringement 
he was entitled to the relief he claimed.—PERONI 
v. HUDSON (1884), 1 R. P. C. 261; Griffin’s Patent 
Cases (1884-1886), 183. 

2983. -]—This action was for infringe- 
ment of a patent for ‘‘ Improvements in & appara- 
tus for recording & reproducing speech & other 
sounds. Deft. denied infringement, & by his 
pleadings alleged the invalidity of the patent on 
various grounds, but did not appear at the trial. 
Formal evidence was called to prove the validity 
of the patent & pltf.’s title. An injunction was 
granted with an order for delivery up of infringing 
articles & the usual certificates.—EDISON UNITED 
PHONOGRAPH Co. & HDISON-BELL PHONOGRAPH 
CorPN., Lrp. v. YOUNG (1894), 11 R. P. C. 489. 

2934. Effect of verdict for plaintiff.)—(1) Verdict 
for pltf. involves the validity of the patent subject 
to every legal consideration & the infringement. 

(2) It is scarcely necessary here to observe, 
that a slight departure from the specification for the 
purpoee of evasion only would, of course, be a 

raud upon the patent; &, therefore, the question 
wilt be, whether the mode of working by deft. has 
or has not been essentially or substantially 
different (DALLAS, J.).—H1LL v. THOMPSON (1818), 
8 Taunt. 875; 2 Moore, C. P. 424; 1 Web. Pat. 
Cas. 239; 1 Carp. Pat. Cas. 381; 129 E. R. 427. 
Annotations :—Generally, Mentd. Brunton v. Hawkes (1821), 
4B. & Ald. 541; mpion v. Benyon (1821), 6 Moore, 

C. P. 71; Bloxan v. Hlsee (1825), 1 0. & P. 558; Mo 

v. Seaward p58). 2M. & W. 544; Bovill v. Finch (1870), 

L. R. 6 C. P. 523. 

2985. Ground for rehvaring—New evidence since 
trial—Failure to direct as to extension of patent.” 
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In this case a verdict & judgment had been 
given for pltf. at the trial, & defts. moved for an 
order that the verdict & judgment should be set 
aside & a new trial granted on the following 
grounds : (a) that the verdict was against the 
weight of evidence ; (b) that the judge misdirected 
the jury in the following respects, that is to say : 
(i) in leaving to the jury the question whether a 
sum of £26 1s., which was by a certain agreement 
payable to pltf. by one H., had been so paid by 
the said H., or had been allowed by him & credited 
to pltf. in an account stated between them ; (ii) in 
leaving to the jury the question whether H. used 
his best endeavours in obtaining orders; (iii) in 
not directing a verdict for deft. on the ground that 
on payment of the £100 H. became absolute 
owner of half the patent; (iv) in not directing 
the jury that in point of law the last patent & the 
invention protected thereby was an extension or 
modification of the 1867 & the 1869 patents or 
one of them, or of the design or principle or of a 
matter of detail contained or involved therein ; 
(c) on the ground of surprise; (d) on the ground 
that defts. have discovered fresh evidence since 
the trial. Motion refused with costs.—KING v. 
OLIVER & Co., Lrp. (1884), 1 R. P. ©. 42, D. C. 

2936. —— As to manufacture of infringing 
articles. |—The owners of two patents for improved. 
electric lamps brought an action against deft. 
alleging infringement. Deft. denied infringement. 
At the trial deft. applied to amend his statement of 
defence so as to put in issue the validity of one of 
the patents & of the assignment of the same to 
pltfs. The application being refused, deft. sub- 
mitted to an injunction. Subsequently deft. 
applied for a rehearing upon the ground that he 
had, since the trial, ascertained that the lamps 
which were held to be infringements were not 
manufactured by him, & had within them fila- 
ments manufactured by pltfs. The application 
was refused.—Enpison Etectric Lieut Co. v. 
SHIPPEY (1887), 4 R. P. C. 471. 

Jurisdiction of county court.]——See CouNTy 
Courts, Vol. XIII., p. 480, No. 304. 





B. Mode of Trial. 


See Patents & Designs Acts, 1907 (c. 29), s. 31 (1) + 
1919 (c. 80), sched. 

2937. General rule — Without jury — Unless 
special circumstances exist.|—-In the absence of 
special circumstances the ordinary issues in a 
patent suit will be tried before the ct. itself without 
a jury.—PaTENT MARINE INVENTIONS Co. v. 
CHADBURN (1873), L. R. 16 Eq. 447; 28 L. T. 
614; 21 W. R. 745. 

2938. -.|—Pltfs. by their state- 
ment of claim asked for an injunction against the 
infringement of their patent, & for an account & 
damages. Only one instance of infringement was 
alleged. After issue joined pltfs. set down the 
action for trial & defts. then gave notice under 
R. S. C., Ord. 36, r. 3, that they required to have 
the action tried before a judge & special jury. 
Upon an application by pltf. under R. S. C., 
Ord. 36, r. 26 :—Held: the case was not one in 
which defts. were entitled to insist upon a jury, & 
the case was ordered to be tried in this division of 
the ct. without a jury.—SPRAT?r’s PATENT v. 
Warp & Co. (1879), LJ Ch. D. 240; 48 L. J. Ch. 
645; 40 L. T. 250; 27 W. R. 470. 

Annotation :—Refd. Singer Manufacturing Co. v. Loog (1879), 

11 Ch. D. 656. 

2939. ——— ———- ——-.|—-RHODEs & EDMONDSON 
v. BRITISH CoTTON & Woot DyeErs Assocn., Ltp. 
(1910), 28 R. P. C. 67. | 











810 


Sect. 2.—Legal proceedings ye respect of infringe- | 


9 e 

2940. When trial by jury granted—No right ex 
debito justitics.]—Deft. in a suit to restrain the in- 
fringement of a patent has no right to have the 
issues of the fact referred to a jury ea debito 
justitie ; & where the issues raised have been 
already determined, such reference will in general 
-be refused. But if it appear that there is a really 
doubtful question at issue, the ct. will not decide 
it for itself, if either party desire a jury.—DAVEN- 
PORT v. GOLDBERG (1865), 2 Hem. & M. 282; 71 
BK. R. 472; sub nom. DAVENPORT v. GOLDBERG, 
DAVENPORT v. PHILLIPS, 5 New Rep. 484. 
Aenaon :—Consd. Bovill v. Goodler (2) (1866), L. R. 2 Eq. 


2941. ——.]—(1) Where, in a patent suit, 
questions of fact have to be determined, the parties 
have no absolute right to have those questions 
tried by a jury. It must be decided upon the 
merits of the particular case whether the assistance 
of a jury shall be required. 

(2) The Ct. of Ch. being now compelled to decide 
legal rights is to decide them according to its own 
ordinary practice.—BovILL v. HiTcHcock (1868), 
3 Ch. App. 417; 37 L. J. Ch. 223; 16 W. R. 321, 

2942, Doubtful question at issue—On ap- 
plication of either party.)|——DAVENPORT v. GOLD- 
BERG, No. 2940, ante. 

2943. When trial by jury refused—lIssues already 
ee v. GOLDBERG, No. 2940, 
ante. 

2044, Trial behind closed doors—Alleged secret 
process.|—(1) Where in a patent case the evidence 
is conflicting & indecisive on a scientific point, the 
ct. is at liberty to obtain competent independent 
scientific assistance in determining the matters at 








issue. 

(2) Where in a patent case deft. denies infringe- 
ment, but objects to state in open ct. the process 
he actually practises, on the ground that it is the 
subject of a valuable secret, of the benefit of which 
he would be deprived by disclosure, the ct. will 
first ascertain whether the defence fails in all other 
respects than infringement, & then, unless deft. 
prefers to submit to an injunction, will hear the 
evidence & arguments with respect to the alleged 
infringement by the secret process with closed 
doors, & with a view to further protecting the 
secret, will order the shorthand notes of the private 
hearing to be impounded until cither an appeal is 
entered or the right to appeal is abandoned. 

(3) Where a patent is obtained for the use of 
particular chemical materials for arriving at a par- 
ticular chemical result, it is no infringement to 
arrive at the same result by the use of other 
chemical materials which were not known to be 
equivalents for the materials mentioned in the 
specification at the time when the patent was 
obtained. 

(4) Where a patent is obtained for a new process 
for arriving at a known result, it is no infringement 
to arrive at the same result by a different process. 

(5) Where a patent is obtained for a new result, 
& one process of arriving at that result is described 
in the specification, it is an infringement to produce 
the same result by any process.—BADISCHE ANILIN 
UND SODA FABRIK »v. NSTEIN (1883), 24 Ch. D. 
156; 52 L. J. Ch. 704; 48 L. T. 822; 31 W. R. 
9133; on appeal (1885), 29 Ch. D. 366, C. A.; 
(1887), 12 App. Cas. 710, H. L. 

& Applegarth v. Castner-Keliner Alkali Co. (1901), 18 

It. P. C. 281. Generally, : , : 

tase Rin, Shana Bald, eterbpooks GW ny 
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Co. v. Hall (1887), 4 T. L. R. 154; Kurtz v. Spence (1887), 

SE ti geiteale ekert GU: hak ede 
6 UV. Se awren ! o U. : 

& Swan United Electric Light Co. v. Holland (1889), 


5 7T. L. R. 2984; Lane Fox v. Kensi n & 

bridge Electric Lighting Co., [1892] 3 Oh. 424; Osram 
Lamp Works v. Pope’s Electric Lamp 

R. P. ©. 369. 


Oo. (1917), 34 
C. Reference to-Expert. 


See Patents & Designs Acts, 1907 (c. 29), 8. 31; 
1919 (c. 80), sched. 

2945. Power of court to refer—Where contra- 
dictory evidence on scientific question.]—-BADISCHE 
ANILIN UND SoDA FABRIK v. LEVINSTEIN, No. 2944, 
ante. 

2946. For experiment.] — Pitf., being 
patentee of improvements in machines for cutting 

trimming the hairs or bristles of brushes, sued 
deft. for using a machine which pltf. alleged was 
an infringement of his patent. Deft. alleged, 
(a2) that pltf.’s patent was invalid because his 
specification was insufficient; (b) that deft.’s 
machine was not an infringement; (c) that such 
machine was in use before the date of the patent. 
It was held at the trial that the specification was 
sufficient, that deft.’s machine was an infringement, 
& that it was not in use before the date of the 
patent. Judgment was accordingly given for 
pltf., with costs. Deft. having appealed, Ct. 
Appeal, considering that it was necessary in order 
to dispose of the case, that the capability of deft.’s 
machine to cut brushes should be ascertained by 
experiment, made an order that M. should make 
such an experiment, & report the result to the ct. 
The hearing of the appeal having been adjourned 
for the purpose, the order was carried into effect, 
& M. was examined by the ct. on the resumption 
of the appeal. In the result the ct. allowed the 
appeal, reversed the judgment of the ct. below, & 
dismissed the action with costs on the grounds 
(a) that the specification was insufficient in not 
pointing out what was novel in the combination 
constituting pltf.’s invention, & (b) that deft.’s 
machine was not an infringement, because it did 
not comprise that part of plitf.’s invention on 
which pltf. rested his case. Pltf. having appealed 
to the House of Lords :—Held: (1) the specifica- 
tion was sufficient, because, where the claim is for 
a new combination only, & not also for sub- 
ordinate elements included in that combination, 
then, if the combination & the mode of working it 
are properly described, it is not necessary to 
specify which of the subordinate elements are 
new; (2) there were differences between deft.’s 
machine & its operation & that of pltf. & its 
operation, which prevented deft.’s machine from 
being an infringement of pltf.’s patent; (3) the 
order of the Ct. of Appeal dismissing the action must 
be affirmed; but, as pltf. had succeeded in re- 
versing that portion of the judgment of the Ct. 
Appeal which declared his Pascrt bad, no costs of 
the appeal to the House of Lords would be given 
to deft.—MoorE v. BENNETT (1884), 1 R. P. ©. 
129; Griffin’s Patent Cases (1884-86), 158, H. L. 


r Co. 
Reld. International Resree nited 





to (2). Co ful Patonte Coo Holands. (1865), 2 
RB orgbeT dee (3) Retd, Sugg v. Bray (1885), Griffin’s 
Patent Cases (1884-6), 210. 
2947. Independent expert chosen by 
parties..—The owners of two patents relating to 
the construction of incandescent electric lamps 
brought an action for infringement. Defts. denie 
infringement, & alleged that the Peeper were 
invalid on the ground, (inter alia) of insufficiency 
of specification, want of novelty, & utility :>— 
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Held: one patent was invalid on the grounds that : 
(a) the second claim was too wide ; (6) the specifi- 
cation did not describe a lamp which ever became, 
or could have become commercially successful ; 
(c) the directions contained therein for making the 
carbon required further experiment; (d) one of 
the processes described was pene teerp injurious ; 
(e) another of the processes described was, if not 
injurious, of no practical utility; (ff) the third 
claim was of no practical utility, but the other 
patent was valid & had been infringed ; an inquiry 
as to damages & delivering up of lamps infringing 
such patent was ordered on motion to vary the 
minutes. 

At my suggestion the parties agreed that the 
experiments should be repeated in the presence 
of Professor Stokes, whom they chose as an inde- 

endent expert, who should report the result to 
he ct. I have the report, which the parties have 
seen (KAY, J.).— EDISON & SWAN ELEcTRIC LIGHT 
Co. v. HOLLAND (1888), 5 R. P. C. 459; 4T. L. R. 
386; on appeal (1889), 41 Ch. D. 28, C. A. 


Annotations :—Refd. Heap v. Hartley (1889), 61 L. T. 538; 
Lane Fox v. Kensington & Knightsbridge Electric Lighting 
Co., [1892] 3 Ch. 424; Haskell Golf Ball Co. v. Hutchison 
(No. 2) (1905), 22 R. P. C. 477; Jandus Arc Lamp & 
Electric Co. v. Aro Lamp Co. (1905), 22 R. P. C. 277; 
Layland v. Boldy nice , 30 R. PP. C. 547; Osram Lam 
Works v. Pope’s Electric Lamp Co. (1917), 34 R. P. C. 
369; Gold Ore Treatment Co. of Western Australia v. 
Golden Horseshoe Kstates Co., Golden Horseshoe Estates 
Co. v. Gold Ore Treatment Co. of Western Australia (1919), 
36 R. P. C. 95 ; British Thomson-Houston v. Charlesworth, 
Peebles (1924), 41 R. P. C. 241. Mentd. Wallace v. 
Tullis Russell (1921), 39 R. P. C. 3. 

2948. Co., 


-|—NorTH BRITISH RUBBER 
ak v. MacINTOsSH & Co., Lrb. (1894), 11 R. P. C. 
Annotation :—Refd. North British Rubbor Co. v. Gormully 
& Jeffery Manufacturing Co. (1896), 12 T. L. R. 634. 
2949. Discretion of court — Appeal.|]— 
Saris hi GLOUCESTER WAGON Co., [1880] W. N. 








SUB-SECT. 9.—EVIDENCE. 
A. In General. 

See Patents & Designs Act, 1907 (c. 29), ss. 78, 
ie &, generally, EVIDENCE, Vol. XXII., pp. 19 
ct seq. 

2950. Evidence of validity of patent— Decision 
in previous action—Where facts not materially 
different.|—-NATIONAL OPALITE GLAZED BRICK & 
TILE Co. v. GRAND HOTEL, BirMINGHAM (1901), 18 
R. P. C. 249. 

2951. Application to amend specification made 
before action—Amendment after issue of writ— 
Amended specification proper one for trial.}|— 
Where leave to amend the specification of a patent 
has been made to the Comptroller before, & leave 
to amend granted after, the issue of a writ in an 
action for infringement, the proper specification 
to put in evidence & refer to at the trial is the 
specification as it stands after amendment.— 

TEPNEY SPARE Motor WHEEL Co., Lp. v. HALL, 
(1911] 1 Ch. 514; 80 L. J. Ch. 391; 104 L. T. 
665; 27 T. L. R. 283. 

2952. Judge’s notes for Court of Appeal—Duty 
of appellant.|—(1) Shorthand notes, taken by 
clerks of the solrs. in a proceeding, cannot be 
referred to in any way in the Ct. of Appeal; the 
ct. only relies on shorthand notes when taken by 
an entirely independent person. 

(2) When evidence taken orally in the ct. below 
has to he referred to an appeal, it is the duty of 
the aprit. to apply to one of the judges of the 
Ot. of Appeal, through his clerk, to apply to the 
judge below for a copy of his notes to be sent to 
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the Ct.of Appeal; & if an applt. fails in this duty 
the appeal will be ordered to stand over at his 
expense. 

_ (3) Costs on the higher scale should be allowed 
in patent cases where scientific witnesses are 
necessarily called. 

(4) There should be no difference between the 
costs in the action of the validity of the patent & 
the costs upon the question of infringement 
(Cotton, L.J.).—ELLINGTON v. CLARK, BUNNETT 
& Co. (1888), 38 Ch. D. 332; 57 L. J. Ch. 958; 
58 L. T. 818; 36 W. R. 873; 5 BR. P. C. 319, C. A. 


Acie of, DAMM, Boar Ppa Tg 
5 share Tube Co. . P. CO. ou . 
ltuvington v. Garden, (1901) 1 Ch. 561. ee 


2953. Shorthand note by solicitor’s clerk—Refer- 
ence to in Court of os en Vv. 
CLARK, BUNNETT & Co., No. 2952, ante. 

2954. Proof of infringement—Whether question 
for judge or jury.]|—(1) The question of infringe- 
ment peculiarly for the jury, who must say 
whether any advantage has bean taken of the 
invention of pltf. Or, whether there is such a 
variation in substance as to constitute a new 
discovery. 

(2) A specious variation in form or ingenious 
alteration in the mode of adaptation, an infringe- 
ment of the patent. 

(3) The plea that the invention is not a new 
manufacture known in England, admits the in 
vention to be a manufacture, & puts in issue the 
novelty.— WALTON v. POTTER & HORSFALL (1841), 
3 Man. & G. 411; 1 Web. Pat. Cas. 585; 4 Scott, 
N. BR. 91; 11 L. J.C. P. 188; 1 Goodeve’s Patent 
Cases, 488; 133 E. R. 1203. 


Annotations :—As to (1) Consd. Thorn v. Worthing Skating 
Rink Co. (1876), 6 Ch. D. 415, n. efd. Hill v. vans 
(1862), 4 De G. F. & J. 288. 4s to (2) Refd. Bateman & 
Moore v. Gray (1853), Macr. 93; Kdison & Swan Electric 

















Light Co. v. Woodhouse (1886), Griffin’s Patent Cases 

(1884-6), 90. Generally, Refd. Betts v. Walker (1849), 

14 Jur. 647. 

2955. |—DE LA RUE v. DICKENSON, 
No. 2397, ante. 

2956. |—SEED v. Iiaains, No. 2372, 
ante. 

2957. ——— Of improvement—Necessity for proof 


of prior specification.|—If A. in 1818 take out a 
patent for ‘‘ improvements in a machine for which 
L. took out a patent in 1815,’ it is necessary for 
A. on the trial of an action for the infringement of 
his patent to put in L.’s patent & specification ; 
but it is not material whether a machine made 
according to the specification of L. would be useful 
or not if it be shown that a machine constructed 
according to A.’s specification would be so.— 
Lewis v. Davis (1829), 3 C. & P. 502; 1 Web. 
Pat. Cas. 488; 1 Carp. Pat. Cas. 471. 

ae :—Consd. Crane v. Price (1842), 1 Web. Pat. Cas. 


2958. Where plaintiff’s patents cover all 
known methods of manufacture.|—-The S. Corpn., 
Ltd., brought an action for infringement of 
twenty-three patents, all relating to the manu- 
facture of saccharin, alleging that such patents 
covered all the known ways of making pure sac- 
charin. Deft. did not deny the validity of the 
patents, but denied infringement, & alleged that 
the saccharin sold by him was not pure saccharin, 
which is of 550 strength, but was saccharin of 
330 strength; that it was made abroad, & that 
he did not know how it was made :—Held: the 
saccharin sold by deft. was of 550 strength, & the 
evidence established that pltfs.’ patent covered all 
known ways of making pure saccharin; the sales 
by deft. were therefore infringements of those 
patents or some of them. Judgment was given 
tor pltfs., but the injunction granted was limited 
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ment: Sub-sect. 9, A., B. (a) & (b), &C.] 


to the existence of the patent earliest in date.— 
SACCHARIN CoRPN., Lrp. v. JACKSON (1903), 20 


R. P. C. 611. 
Annotation :—Refd. British Thomson-Houston Co. v. 
Charlesworth, Peebles (1923), 40 R. P. C. 426. 


2959. .]|—The S. Corpn. sued M. & co. 
for infringement of seven patents. The defence 
was a denial of infringement :—Held: it must be 
assumed that the art. complained of was made 
by some process covered by pltfs.’ patents, & 
judgment was given for pltfs. with costs.— 
SACCHARIN CORPN., Lrp. v. Mack & Co. (1905), 23 
R. P. C. 25. 

Annotation :—Refd. British Thomson-Houston Co. v. 

Charlesworth, Peebles (1923), 40 R. P. C. 426. 

2860. Proof of acquiescence.] — PROCTOR v. 
BENNIS. No. 2472, ante. 

2961. Presumption against agent—As rival manu- 
facturer.|— WHEATSTONE v. WILDE, No. 2786, ante. 

2962. Presumption of infringement of chemical 
process—When admission of same chemical com- 
position.|—SHARPE & DOHME INc. v. Boots PURE 
Drvua Co., Lrp. (1927), 44 R. P. C. 69. 

Commission to examine witness abroad.]— See 
EvipENCE, Vol. XXII., p. 575, No. 6268, 








Admissibility. 
‘u) In General. 

See, yenerally, EVIDENCE, Vol. XXII., pp. 53 
et seq. 

2963. Evidence in rebuttal—After defendant’s 
evidence closed—Particulars of objection exceeded.]} 
~——After defts.’ evidence was closed, an application 
was made on behalf of pltfs. that the case might 
stand over to adduce further rebutting evidence 
on pitfs.’ behalf as to Shaw’s heel plate. The 
ground of this, as I understood, was that defts.’ 
evidence on this point went further than was 
justified by their particulars of objection. I was 
most reluctant to yield to the application, but 
after hearing what other rebutting evidence pltfs. 

I allowed the case to stand over.— 
-BLAKEY & Co. v. LATHAM & Co. 


(1888), as reported in 6 R. P. C. 29; on appeal ' 


(1889), 6 R. P. C. 184, C. A. 
Annotations :—Mentd. Williams v. Nye (1890), 7 R. P. C. 

62; Savage v. Harris (1896), 13 R. P. C. 364. 

2964. Expert evidence—For what purposes ad- 
mitted—-Infringement.|—SEED v. HiGGINs, No. 
2372, ante. 

2965. ——- Equivalents.|—Tickrer PUNCH 
& REGISTER Co., Lrp. v. COLLEY’s PATENTS, LTD., 
No. 2480, ante. 

2966. .]—Expert evidence is admis- 
sible to explain technical terms, to show the 
practical working of machinery described or 
drawn, to point out what is old & what is new in 
the specification, & to show the particulars in 
which an alleged invention has been used by an 
alleged infringer, & the real importance of what- 
ever differences there may be between pltf.’s 
invention & whatever is done by deft.—BRooxKs 
v. STEELE & CURRIE (1896), 14 R. P. C. 46, C. A. 

2967. ———.]—Pltfs., as the registered legal 
owners of letters patent granted to one N. for a 
‘‘ process for converting unsaturated fatty acids 
or their glycerides into saturated compounds,”’’ 
alleged that defts. were infringing their letters 
patent, & they claimed an injunction & the usual 
ancillary relief. Defts. denied the validity of 


PART XIV. SECT. 2, SUB-SECT. 9.— 
B. (b). 














r. Evidence of prior user.}—~Por- authoriso deft. 


ticulars of objection ou the ground of 
common public knowledge do 
to give evidence 


PATENTS AND INVENTIONS. 


the letters patent on the ground that N.’s specifica- 
tion did not sufficiently describe the manner in 
which the process was to be carried out :—Held : 
the specification was insufficient in this respect 
& pltfs.’ action failed. 

t is not competent in any action for witnesses 
to express their opinion upon any of the issues, 
whether of law or fact, which the ct. or a jury 
has to determine. The assistance of expert evi- 
dence in patent actions is generally essential. 
It is required for the purpose of explaining words, 
or terms of science or art, appearing in the docu- 
ments which have to be construed by the ct. or 
to inform the ct. in case the import of a word 
or phrase differs from its popular meaning 
(NEVILLE, J.).—JOSEPH CROSFIELD & Sons, Lrp. 
v. TECHNO-CHEMICAL LABORATORIES, LTD. (1913), 
29 T. L. R. 378; 30 R. P. C. 297. 

2968. Acts subsequent to issue of writ—Not ad- 
missible.|—Pltf. commenced an action for the 
infringement of 4 patents for certain mechanism 
in machines for lasting boots & shoes. One patent 
was withdrawn during the hearing. Evidence 
received de bene esse with respect to the alleged 
infringement after issue of the writ :—Held: 
defts. had infringed ; the three patents were valid 
& the evidence as to alleged infringements after 
the date of the writ was inadmissible.—SHor 
MACHINERY Co., LTD. v. CUTLAN (1895), 12 R. P.C. 


342; on appeal, ead 1 Ch. 108, C. A. 

Annotations :—Expld. & Apld. Welsbach Incandescent Gas 
Light Co. v. Dowle & London & Suburban Maintenance 
Co. (1899), 16 R. P. C. 391. Mentd. Poulton v. Adjustable 
Cover & Boiler Block Co., [1908] 2 Ch. 430. 


2969. .|—Pltfs. sold mantles of their 
manufacture with a limited licence. It was 
alleged that defts. had infringed by breach of the 
limited licence. Evidence was offered of acts 
done after the issue of the writ to strengthen & 
explain the evidence prior to the date of the writ : 
—Held: the evidence of acts prior to the writ 
was not sufficient to prove pltfs.’ case, &, where 
an action is for infringement & not to restrain 
threatened infringement, evidence of acts subse- 
quent to the date of the writ is inadmissible.— 
WELSBACH INCANDESCENT GAs Liaut Co., Lrp. 
v. DOWLE & LONDON & SUBURBAN MAINTENANCE 
Co. (1899), 16 R. P. C. 391. 

2970. Evidence of inventor.) — BATEMAN Uv. 
Gray, No. 2974, post. 

2971. Evidence of person not mentioned in par- 
ticulars of breaches—Referred to in interrogatories.| 
—SYKES v. HOWARTH, No. 2286, ante. 

2972. Specification—Proper notice not given.}— 
LISTER v. LEATHER, No. 2517, ante. 

2973. Evidence affecting discretion of court.|— 
MERGENTHALER LINOTYPE Co. v. INTERTYPE CO., 
Lrp., No. 3002, post. 

Exemplification of patent.]—See EvipENCEk, Vol. 
XXIL., p. 253, No. 2363. 


(b) Defence of Want of Novelty. 

2974. Evidence to explain specification—To show 
new combination of old matters.|—(1) In an action 
for the infringement of a patent, pleas which deny 
that pltf. was the true & first inventor, & that the 
manufacture was new, do not bind pltf. to the 
description of the invention as given in_ the 
specification so as to preclude him from giving 
evidence to show that the invention does not con- 
sist, as might be inferred from the specification, 
in the use of several new matters but in the new 
combination of several old matters. 








prior user as to anticipation. Ww 
® FuLnaM (1910), 10 8. R. N.S. 
291 ; 27 N. ry W. W. N, 66. 
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(2) The use of equivalent means to effect the 
same end as that patented is an infringement ot 
the patent. 

(3) The man who made the invention may be 
called to enable you to ascertain what the inven- 
tion was.— BATEMAN v. GRAY (1853), 8 Exch. 906 ; 
a a ge ; Macr. 98; 22 L. J. Ex. 200; 155 


Annotation :—-Generally, Retd. Crossley ». Potter (1353), 
Macr. 240; Hancock v. Noyes (1854), 9 Exch. 388. 


2975. Evidence of prior user—Discovered since 
closing of evidence.|—In a patent suit which had 
been set down for hearing, an application made by 
deft., after notice given to pltf., for leave to 
produce at the hearing of the cause the evidence 
as to prior user, stated to be very important, 
of a new witness discovered since the closing of 
the evidence, was allowed.—-WILSON v. GANN 
(1875), 23 W. R. 546. 

2976. Evidence by licencee.] — Pltf. having 
taken out a patent for improvements in the 
machinery for clipping horses, deft. offered, if 
pltf. would give him a licence for the manu- 
facture, to pay the sum of ls. 2d. on all horse 
clippers sold by him, deft., after a certain date, 
& pitf. accepted the offer. <A bill was filed for 
specific performance of this contract, & a decree 
was made, declaring that the agreement ought to 
be specifically performed, ordering a licence to be 
granted, & directing an account. 

On a summons on behalf of pltf. to surcharge 
deft. on account of certain clippers asserted to 
have been made according to pltf.’s invention, 
deft. denied that his clippers came within the limits 
of the patent, & produced the specification of an 
American patent as evidence of the construction 
to be put on the specification of the English 
patent :—Held: a licencee could not in any way 
dispute the validity of the patent, the evidence 
was inadmissible, &, further, that the clippers 
made by deft. were within pltf.’s patent.-— 
ADIE v. CLARK (1876), 3 Ch. D. 1384; 35 L. T. 
349; 24 W. R. 1007, C. A.; on appeal, sub nom. 
ae v. ADIB (No. 2) (1877), 2 App. Cas. 423, 


Annotations :—Refd. Gosnell v. Bishop (1888), 4 T. L. R. 
397 ; Crosthwaite v. Steel (1889), 6 R. P. C. 190; Elot 
vw. Bristol Corpn. (1894), 71 L. T. 659 ; Gold Ore Treatinent 

of Western Australi 


Co. a v. Golden Horseshoe Estates Co. 

(1919), 36 R. P. C. 95. 

See, also, Sub-sect. 3, C. 

2977. Evidence outside particulars in defence— 
Objections not delivered.]}—CRoOPPER v. SmiTH, No. 
2728, ante. 

2978. ——— Prior user.]|—On Dec. 16, 1887, a 
patent was granted to H. for ‘‘ An apparatus for 
opening & closing fanlights & skylights.”” H., 
in 1892, commenced an action for infringement 
against A., who, by his defence, alleged that H. 
was not the true & first inventor, & that his alleyed 
invention was anticipated by the specification of 
A.’s patent of Dec. 2, 1887. In the course of 
the trial, evidence was given on behalf of deft. 
of the user of almost the identical thing claimed 
by both patentees prior to the date of both 
patents :—Held: upon this evidence both ‘patents 
were bad; leave should be given to adduce this 
evidence ; deft. ought to have an opportunity 
of having the objection to pltf.’s patent covered 
by this evidence raised; if he did not the action 
would be dismissed without costs, but if he did 
raise the objection then pltf. must have an oppor- 
tunity of dealing with it, & all other questions 


2960 1. Onus of proof—On plaintif| 


126.—CAN. 
—-There is no presumption law 


alidit prima facie case.) — RUSSELL v. 
ye = Reed (1888), 14 Q. L. R. Seria: are 16 Sh. (Ct. of Sess.) 
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must be reserved.—His, v. ADAMS (1893), 10 
R. P. ©. 102. 

2979. ——- Want of subject-matter—Want of 
novelty alleged in particulars of objections.|— 
Semble : evidence may be given of want of subject- 
matter, though it is not alleged in the particulars 
of objections, the objection of want of novelty 
being sufficient to cover it.—ELECTROLYTIC 
PLATING APPARATUS Co., Lip. v. HOLLAND (1901), 
18 R. P. C. 521. 

Statements by deceased person accompanying 
act not in issue.|—See EvIpENcE, Vol. XXII., 
p. 59, No. 329. 


C. Onus of Proof and Weight of Evidence. 
See, generally, EVIDENCE, Vol. XXII., pp. 35 


é 
2980. Onus of proof-——On plaintiff.] 
WILLMOTT, No. 1588, anle. 


BETTS v. 








2981. ——— -|—SACCHARIN CORPN., LTD. 
v. WILD, No. 2590, ante. . 
2982. ——— -~——- To show sufficiency of speci- 


fication.|——_ A plitf. must give some evidence 

of the sufficiency of the specification unless 

admitted.—TuURNER v. WINTER (1787), Dav. Pat. 

Cas. 145; 1 Web. Pat. Cas. 77; 1 Term Rep. 602 ; 

99 BE. R. 1274. 

Annotations :-—Refd. Boulton v. Bull (1795), 2 Hy. BI. 
463; Hillv. Thompson & Forman (1818), 1 Web. Pat. Oas. 
239; Lewis v. Marling (1829), 10 B. & C. 22; Derosne v. 
Fairic (1835), 2! Cr. M. & R. 476; Bickford v. Skewes 
a 1 Q. B. 938; Neilson v. Harford (1841), 8 M. & W. 

06; Brown v. Annandale (1842), 8 Cl. & Fin. 437; 
Walton v. Bateman (1842), 1 Web. Pat. Cas. 613; Wer- 
mann v. Corcoran (1879), 13 Ch. D. 65 ; Re Alsop’s Patent 

etna a P. CG. 733; Hatmaker v. Nathan (1917), 35 


2983. ——— Shifted to defendant—By prima facie 
case.] — In an action for infringement, deft. 
denied infringement, & in the alternative alleged 
that the article, the sale of which was complained 
of, was purchased from one, L., with whom pltfs. 
had some agreement not to take proceedings :— 
Held: pltfs. had made a priméd facie case of 
infringement by showing that deft. had sold the 
patented article, & deft. had not discharged the 
onus which lay on him of proving his alternative 
defence, there being no evidence of the agreement. 
—-BADISCHE ANILIN UND SODA FAuRIK v. DAWSON 
(1889), 6 R. P. C. 387. 

2984. J—The action was to 
restrain infringement of a patent for improvements 
in rubber tyres & metal rims of wheels for cycles, 
etc. Defts. at first raised all the usual defences 
in a patent action, but after the decision in The 
Pneumatic Tyre Co. v. East London Rubber Co., 
No. 930, ante, almost all the issues were struck 
out, & at the trial the case was practically reduced 
to a single case of prior user. The judge held that 
defts.’ case was not proved to his satisfaction, & 
granted an injunction, with solr. & client costs.— 
PNEUMATIC TYRE Co., Lrp. v. MARwoop & Cross 
(1897), 14 R. P. C. 240. 

2985. ——- ——— ——_.|—_A patent was granted 
for an improvement in welding aluminium. The 
claim was as follows :—In the autogenous union 
of aluminium the use of a flux consisting of a 
mixture of alkali chlorides. A second patent 
was granted for an improvement in welding or 
melting objects of aluminium. The claim was 
for the improvement in the process of welding 
objects of aluminium described in the specification 
of the first-mentioned patent, which consists in 
using as a flux a mixture of alkali chlorides & 











of a patent.— 
—§ 


2983 i. ——— Shifted to defendant—By 
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Sect. 2.—Legal proceedinga in respect of infringe- 
ment: Sub-sect. 9, C. & D.: sub-sect. 10, A., 
B. & C. (a).] 


of fluorides of the nature described. In an 
action for infringement of the patents defte. 
admitted that they had welded the article the 
welding of which was complained of by pltis., 
but alleged that they had not any knowledge of 
the composition of the flux used. Defts. alleged 
that the patents were invalid on the grounds of 
want of novelty & subject-matter, insufficiency 
& want of utility. They alleged that the inventions 
had been published in a treatise on chemistry by 
R. & S., & (inter alia) in two prior specifications. 
They also alleged that no mixture of alkali 
chlorides, whether alone or with the addition 
of fluorides, could produce a uscful autogenous 
weld, or that if some mixtures of alkali chlorides, 
or alkali chlorides & fluorides, were useful for 
welding aluminium, there were other mixtures of 
either kind that were not useful for the purpose. 
Pitfs. alleged that the flux used by defts. consisted 
of a mixture of alkali chlorides with fluorides & 
sulphates ; that the process mentioned by R. & S. 
was not welding but melting in a crucible; that, 
in the processes described in the two specifications, 
the aim was not to weld but to solder; that the 
directions in pltfs.’ specifications had been suffi- 
cient to enable a workman, without experience in 
welding aluminium, to obtain autogenous welds ; 
that welds could be made with fluxes of the kind 
claimed; & that there were not any mixtures 
that, as alleged by defts., were not of some use as 
fluxes :—Held: defts. not having attempted to 
show that the flux used by them was not an 
infringing flux, infringement of both the patents 
had been established ; none of the defences had 
been established; & the patents were valid.— 
AKT. FUR AUTOGENE ALUMINIUM SCHWEISSUNG 
v. LonpoN AtumInIuM Co., Lrp. (1922), 39 
R. P. C. 296, H. L. 

2986. ——— On defendant—Defence that patentee 
not true & first inventor.|.—WaARD BROTHERS v. 
HILut & Sons (1903), 20 R. P. C. 189. 

2987. Weight of evidence—Question of prior user 
~—Evidence of witnesses ignorant of user—Unavail- 
ing against positive evidence.]|—R. v. ARKWRIGHT 
(1785), Dav. Pat. Cas. 61; Bull. N. P. 76; 1 Web. 
Pat. Cas. 64; 1 Carp. Pat. Cas. 53. 


Annotations :—Refd. Hil v. Thompson & Forman (1818), 
2 Moore, C. P. 424 ; ns! feel v. Seaward (1836), 1 Web. Pat. 
Cas. 170; Neilson v. Harford (1841), 8 M. & W. 806; 
Hill vy. Kvans (1862), 4 De G:F. & J. 288; Thomas v. 


Walah /1088\ 2 


2988. ~--— 
MANTON (1815), Dav. 
. 278. 


—— aes 


—— -——.]— MANTON v. 
Pat. Cas. 343 ; 1 Carp. Pat. 


4 


D. Evidence on Appeal. 


oe generally, EVIDENCE, Vol. XXII., pp. 617 
et seq. 

2989. Whether fresh evidence admissible—Docu- 
ment not included.]—(1) The general rule is, that 
no other evidence can be given at a rehearing than 
might have been given at the hearing. Therefore, 
where a document is not included in the order of 
course to prove exhibits vivd voce at the hearing, 
or when pitf. has obtained no such order, he can- 
not obtain an order to prove an exhibit vivd voce 
at a rehearing without a special application. 

(2) Exhibit not proved at the heari » upon 
special application allowed to be proved vivd voce 
at the rehearing.—LovEL. v, Hicks (1837), 2 


On 
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CANADIAN MINERAL RUBBER Co 
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Y. & C. Ex. 472; 61L. J. Bx. Eq. 85; 160 B. kR. 
482, 
2990. ——_..—An action for infringement of 
two patents was dismissed on the ground that 
prior user at two places was established. Pitf. 
appealed, & asked for judgment or for a new trial, 
on the ground of surprise, improper rejection of 
evidence, & refusal by the judge to adjourn the 
hearing. He also moved for leave to adduce 
further evidence at the hearing of the appeal. 
The appeal & the motion were dismissed, with 
costs.—HAGGENMACHER v. WATSON, ToDD & Co. 
(1897), 14 R. P. C. 631, C. A. 

2991. ——— Where admission would rafse fresh 
issue.|-—(1) Deft. in an action for infringe- 
ment of a patent went to trial on a defence 
of non-infringement simply; he had previously 
pleaded want of novelty in the patent, but with- 
drew the plea. Pltf. obtained an injunction & 
deft. appealed. Deft. subsequently moved for 
leave to adduce fresh evidence on the hearing of 
the appeal as to some anticipation of pltf.’s patent 
which iS alleged that he had discovered since the 
trial :—Held : the motion must be refused, because 
to admit the evidence proposed to be adduced 
would be to allow the patent to be attacked for 
want of novelty on the appeal when no issue as 
to novelty had been raised at the trial. 

(2) What would be an infringement of the 
patent for that instrument ? To make or sell an 
instrument which in some independent  sub- 
stantial part of it was the same, that is, substan- 
tially the same as either the whole or some inde- 
pendent substantial part of pltf.’s instrument, as 
described in his patent (BRETT, M.R.).—-HINDE v. 
OSBORNE (1885), Griffin’s Patent Cases (1884-— 
1886), 125; 2 R. P. C. 45, C. A. 

2992. Where adjournment at trial not 
asked for.|—B. & B. brought an action against S. 
for infringement of patent. S. set up the 
invalidity of the patent. At the trial, W. gave 
evidence for deft. On cross-examination, he 
deposed as to the manufacture & sale of a par- 
ticular machine, not mentioned in the particulars 
of objections, which machine, as described by 
him, anticipated pltfs.’ patent. Pltfis. did not ask 
for an adjournment, & the judge held the patent 
invalid on this anticipation. Pltfs. appealed, & 
applied for leave to adduce fresh evidence on the 
appeal as to this machine, which they alleged they 
had discovered since the trial, & had found not 
to be such a machine as described by W., & not 
to be an anticipation of their patent :—Held: 
leave to adduce fresh evidence be refused.— 
BARCROFT & BARCROFT v. SMITH (1897), 14 R. P. C. 
172. 

2993. —— Special circumstances—Or by con- 
sent of parties..—SACCHARIN CORPN., LID. v. 
WILD, No. 2580, ante. 

2994. Consent of other side—& liberty to 
other side to rebut.|—-FELLOws v. LENCH, 
(1916), 34 R. P. C. 45. 

i ‘ ni’s Wireless Tel h . v 
ANCA Rade Valee ne, (1924), 41 R. P. CO 3e . 

2995.’ Petition alleging surprise—No ap- 
plication at trial on ground of a 
MAKER v. NATHAN & Co., Lp. (1919), 36 BR. P. C. 
231, H. L. 

2996. Written statement of expert assessor.|— 
H. & Sons, Ltd., brought an action against H., Ltd., 
for infringement of a patent. The patent was 
upheld by the Ct. of Appeal, & an injunction was 
awarded against infringement. Defts. then made 


CALGARY Gots): 8 W. W. R. 207; 25 
D. L. R. 827.—CAN. 











& utility.—. 
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an alteration in their apparatus, which they 
contended differentiated it from pltfs.’ invention 
as defined by the Ct. of Appeal. Pltfs. then 
issued a summons for sequestration & committal 
against defts. & their managing director for breach 
of the injunction :—Held: defts.’ altered appa- 
ratus was an infringement of pltfs.’ patent, & an 
order for sequestration was made with costs. 
Defts. appealed, but the Ct. of Appeal dismissed 
the appeal with costs. At the commencement 
of the hearing of the summons the judge inti- 
mated that he required the assistance of an 
expert assessor, & B. was ap ointed such assessor 
by consent of the parties. . furnished a written 
statement of his opinion to the judge, & the judge 
intimated that this statement ought to come 
before the Ct. of Appeal, & a copy of it was by 
arrangement supplied to each party. On the 
hearing of the appeal, the Ct. of Appeal said that 
in such a case they could not do justice unless 
they were able to look at what was said by the 
assessor to the judge, & therefore the written 
statement of B. could be read, & it was read 
accordingly.— HATTERSLEY & Sons, Lp. v. 
Hopason, Lrp. (1905), 22 R. P. C. 229. 


SUB-SECT. 10.—RELIEF. 
A. In General. 

See Patents & Designs Acts, 1907 (c. 29), ss. 32, 
324, 34; 1919 (c. 80), ss. 9, 10, sched. 

2997. Ordinary form of relief—Injunction & 
account.|—-LIARDET & ADAMS v. JOHNSON (1780), 
1 Y. & C. Ch. Cas. 527, n.; 62 E. R. 1000. 

2998. Alternative remedies of patentee—Account 
against manufacturer—Damages against person 
using.|—-PENN v. BIBBY, PENN v. JACK, PENN v. 
FERNIE, No. 2545, ante. 

2999. Damages or account of profits.|— 
AMERICAN BRAIDED WIRE Co. v. ‘THOMSON, 


No. 3053, post. 
_ +See INJUNCTION, Vol. XXVIII, 
p. 514, Nos. 1190, 1191. 





B. Interlocutory Injunction. 
See Sub-sect. 4, ante. 


C. Perpetual Injunction. 
(a) In General. 

See Patents & Designs Acts, 1907 (c. 29), ss. 324, 
33, 34; 1919 (c. 80), ss. 9, 10, sched. ; & generally, 
INJUNCTION, Vol. XXVIII., pp. 361 et seq. 

8000.‘ Extent of inJunction.]|—-SACCHARIN CORPN., 
Lrp. v. Dawson, No. 3267, post. 

8001. .]—SACCHARIN CoRPN., LTD. v. JACK- 
SON, No. 2958, ante. 

3002. Where some claims only infringed— 
Patents & stag, Act, 1919 (c. 80), s. 9.)— 
MERGENTHALER LINOTYPE Co. v. INTERTYPE O0., 
rk (1926), 42 T. L. R. 682; 48 R. P. C. 289, 


8008. Duration—Duration of letters patent.}— 
BROWNE v. Moore, No. 2881, ante. 

3004. Alternation of specification after 
injunction obtained—Injunction not enforceable.}— 
DUDGEON v. THOMSON, No. 2775, ante. 
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20971. Ordinary form of relief—In- 
HUNTINGDON vt. 


66.—IND. 
junction : 
UTZ (1863), 18 C. P. 168.—OAN, 


aint oe elect Lah tu 
o remedies.—KINMOND t. JACK- 
Oe INEOND vy. LAWRIR, 1 C. L. R. patent belo 
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8005. Against whom granted—Master of ship 


using infringing article.|— : : 
Poge aie ging J—ApDaIR v. Youna, No 


3008. 





Manufacturer.] The names of 
manufacturers should not be inserted in the in- 
junction. —SHOE MACHINERY Co. v. OUTLAN 


(1895), 12 R. P. C. 342: sub 
[189671 Ch. 108,0.A. )  eeuent Proceedings, 


Annotation :—Mentd. Weisbach Incandescent Gas Light Co. 
v. Dowle & eonaon & Suburban Maintenance On ii809), 


16 fh. P. C. 39 

3007. Foreigner—In respect of transactions 
in own country.|—BADIscHE ANITIN UND SODA 
FABRIK v. BASLE CHEMICAL WoRKs, BIND- 
SCHEDLER, No. 2317, ante. 

3008. Co-patentee claiming entire interest.] 
—G., who was the inventor of certain devices for 
improvements in paper manufacturing machines, 
entered into certain agreements with M., & patents 
were taken out in the joint names of G. & M. 
Disputes having arisen between the parties, M. 
commenced an action against G. claiming damages, 
for breach of agreement, a declaration as to the 
rights of the parties, & an injunction to restrain 
G. from representing that he was the sole person 
interested in & having the right to deal with the 
invention and any patents obtained in respect 
thereof :—Held: the rights of the parties as to 
the patents were those stated in the judgment, 
& a declaration to that effect was made, & an 
injunction restraining deft. from misrepresenta- 
tion was granted.—MARX (ROBERT) (TRADING AS 
MARX (J.) & Co.) v. GALT (1911), 28 R. P. C. 419. 
-.|-——See INJUNCTION, Vol. XXVIII., pp. 486 








el seq. 

3009. Form of injunction.|—-DE 1A RUE v. 
DICKENSON, No. 2397, ante. 

3010. Defendant failing to appear—Injunction 
granted.]—Tltfs., owners of three patents, dated in 
1888, 1889, & 1890 respectively, granted a licence 
to deft. to use the patents of 1888 & 1889. Pltfs. 
subsequently commenced an action to restrain 
deft. from infringing the patent of 1890 & for an 
account of the royalties due under the licence, & 
of the sales & profits made in infringement of the 
three patents. Pltfs. now moved for an in- 
junction & for an account of royaltics on affidavit 
of service, deft. not having entered an appearance. 
The judge granted an injunction & an account of 
royalties. PNEUMATIC TYRE Co., Lrp. v. FER 
GusON & NortTH WESTERN CYCLE Co. (1894), 11 
R. P. C. 459. 

3011. .]—Where the infringement of 
letters patent was proved but deft., after delivering 
a defence, did not appear at the trial to speak to 
the anticipation by eleven prior capi cations 
referred to in his particulars of objections :— 
Held: although pltis. were entitled to an in- 
junction restraining infringement & to the costs 
of the action, an inquiry as to damages & a 
certificate of validity ought not to be granted.— 
Wess Lamp Co., Lrp. v. ATKINSON (TRADING AS 
THE HEALTH FuTER Co.) (1902), 19 R. P. C. 599. 

$012. Suspension of injunction pending appeal. ]— 
—The injunction having been dissolved, pltf. to 
bring an action to establish his patent right & 
defts. to keep an account in the meanwhile, a 
verdict having been obtained for pltf. on the trial 








dict, at the instance of an English co., 
t infringement in Scotland of a 
to them by another 
nglish co., although no arrestments 
have been used to found jurisdiction & 
personal service has not made on 
reaps.—TONI LTp. v. P 


TYRES, ALMER 

29991. Alvernative remed patentee TyRE, LTD. (1905), 7 F. (Ct. of Sens.) 

= Damaie Of cesount ofeaent of pat ltt. t. Jurisdiction to grant.}—Tho Ct. | 477; 42 8c. t R. ed 12S3.L.T. 707. 
cannot pray for an acon ot profits & | of Session has jurisdiction to inter- | —-80OT. 
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Sect. 2.—Legal proceedings in respect of — 
ment: Sub-sect. 10, C. (a) & (b) 2. & w. 


of the action, on application being made to revive 
the injunction it was objected that defts. intended 
to move for a new trial & the matter was ordered 
to stand over till the result of that application 
should be known; the parties continuing to keep 
an account in the interim.—HILL v. THOMPSON 


.G.N. Ry. B. & S. 194; Bovill 
v. Goodier (1866), 35 Beav. 427; Murray »v. Clayton 
(1872), 20 W. R. 649; Clark v. Adio (1877), 2 App. Cas. 
315; Coles v. Baylis & Lewis (1886), 3 R. P. C. 178 


(1817), 8 Mer. 622; 1 Web. Pat. Cas. 235; 36 

E. R. 239, L. C. 
Annotations :—Mentd. Russell v. Barnsley (1834), 1 Web. 
Pat. Cas. 472; Kay v. Marshall (1836), 1 - & Cr. 373; 
v tts (1839) J. Ch. ; Crane v. Price 
1842), 4 Man. & G. : Cook v. Pearce (1843), 8 &: B. 
044; Electric Tel ph Co. v. Nott (1847), 2 op. 
ott. 41; Ne v. Wilson (1852), 2 De G. M. & G. 

; Harwood v. G. N 





3013. .|—CoRNISH v. KEY (1837), 1 Jur. 
235. 
3014. .|—A., a patentee, had obtained a 








verdict at law establishing his right to a patent, 
& that such right had been infringed by C.; & 
the Ct. of Q. B. had unanimously discharged a 
rule nisi for a new trial obtained by C. OC. applied, 
under C. L. P. Act, 1854 (c. 125), 8. 35, for leave to 
appeal, & leave was granted by the Ct. of Q. B. to 
appeal upon one point only :—Held: notwith- 
standing the pendency of the appeal, A. was 
entitled to an injunction against C. to restrain 
the infringement of the patent, his right having 
been long enjoyed & established by the verdict 
of the jury, while an appeal under C. L. P. Act was 
allowed on grounds of law only, & not on ques- 
tions of evidence.—LISTER v. LEATHER (1857), 29 
L. T. O.S. 141; 5 W. R. 550. 

3015. ——_.]—-PENN v. BIBBY, PENN »v. JACK, 
PENN v. FERNIE, No. 2545, ante. 


3016. ———.|—_FL.OWER v. Lioyp, No. 2906, 
ante. 
3017. ———_.]—-NorTH BRITISH RUBBER Co., 


Lrp. v. MACINTOSH & Co., Lrp., No. 2948, ante. 

3018. -]—This was an action for infringe- 
ment of two patents for ‘‘ an improved mcthod 
of & means for securi glass plates to walls, 
ceilings, & the like,’’ & ‘‘ improved or improve- 
ments in connection with fancy or ornamental 
bricks, tiles, slabs, wallings, ceilings & the like ”’ 
respectively. The defts. denied infringement & 
alleged that both the patents were invalid on the 
ground of (a) anticipation by previous specifica- 
tions, (b) prior user, (c) want of the subject-matter, 
& (d) want of utility, & that one patent was also 
invalid as the specification was insufficient :— 
Held: the inventions contained in both patents 
were novel, useful and good subject-matter, & defts. 
had infringed the second patent. An injunction 
with an inquiry as to damages was granted accord- 
ingly, but the injunction & inquiry were stayed 
pending appeal on defts. undertaking to keep an 
account provided they gave security to the satis- 
faction of pltfs. for the amount of es.— 
NATIONAL OPALITE GLAZED Brick & TILE 
SYNDICATE, LTp. v. CERALITE SYNDICATE, Lp. 
(1896), 13 R. P. C. 649. 

3019. ———.|—PrEesto GEAR CASE & CoM- 
PONENTS Co., Lip. v. SIMPLEX GEAR CASE Co., 
Lrp., No. 2413, ante. 

3020. |\—LEEDS ForRGE Co., Lp. v. 
DEIGHTON’s PATENT FLUE & TUBE Co., LD. 
(1901), 2 a r C. 233, C. A. 
ej——oee NJUNCTION Vol. XXVI e e 
Nos, 12211282. eed 

- Injunction granted on plaintiffs’ under- 
taking—-Extent of undertaking—Limited by inten- 
tion of parties.|—The owners of a patent for tele- 
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hones moved for an interlocutory injunction. 
efts. admitted that they were using fifty-two 
infringing machines, but opposed the injunction 
on the ground that pltfs. had themselves broken a 
contract to supply defts. with telephones & were 
trying to cripple deft.’s business. This pltfs. 
grec ted restraining infring 

injunction was granted restraining e- 
ment in general terms on plitfs. undertaking to 
supply defts. with telephones in the place of any 
the injunction prevented them from ge 

Shortly afterwards defts. informed pltfs. that 
they had discovered they had in use forty-four 
more telephones to which the injunction would 
apply, & they asked to be supplied with telephones 
in the place of these also. Pltfs. contended that 
the undertaking was not meant to come there, & 
moved to vary the order, or restrict the under- 
taking on the ground of misrepresentation :— 
Held: the undertaking should have been limited 
by what was in the minds of the parties at the 
time, namely—the fact that there were fifty-two 
infringing telephones used by defts., & should not 
be extended to the additional forty-four.— 
UNITED TELEPHONE Co. v. TASKER (1888), 5 
R. P. C. 628, C. A. 

3022. Defendant consenting to injunction— 
Whether injunction or perpetual undertaking 
granted.|—Dover (H. W.) & DOovER, Lrp. »v. 
(1903), 21 


NEw TOWNEND CyYcLE Co., Ltn. 
R. P. C. 135. 
3023. 





——.]— BADISCHE ANILIN UND SODA 
FABRIK v. SPIVEY (1904), 22 R. P. C. 65. 


(b) Grounds for Granting or Refusing. 
i. In General. 


See, generally, INJUNCTION, Vol. XXVIII., 
pp. 361 et seq. 

3024. Patent held valid & infringed—Injunction 
granted.|—This was an action for infringement of 
a patent for ‘‘ Improvements in electricity meters, 
parts of which improvements are also applicable 
to dynamo electric generators & motors.’’ Defts. 
denied infringement, & alleged that the invention 
was not useful, & having regard to the state of 
common knowledge was not subject-matter, 
that the amended specification described matters 
different & larger than those described in the pro- 
visional, & was insufficient, & that the invention 
was not new & had been anticipated by prior 
publication & prior user :—Held: the defence was 
not made out & the patent was valid & had been 
infringed. An injunction was granted, with costs 
on the higher scale, but the allocator to be given 
for three-fourths of such costs. Three counsel 
were certified for.—HooKHAM v. JOHNSON (1897), 
14 R. P. ©. 525. 

3025. Admission of infringement—Undertaking 
not to repeat.]|—-LosH v. HAGUE, No. 2651, ante. 

8026. .|—In an action to restrain the 
infringement of a patent deft., on being served 
with the writ, offered to undertake not to infringe, 
to give the other relief claimed by the writ, & to 
pay pitf.’s costs. Notwithstanding this offer pltt. 
delivered a statement of claim & particulars of 
breaches. Deft. then delivered a defence; & 
pltf. moved for judgment in the terms of the 
statement of claim :—Held: pltf. ought to have 
accepted the undertaking offered; &, on defts. 
giving the undertaking, the ct. declined to grant 
an injunction, giving to pltf. costs down to the 
date of the offer & the costs of the day’s appear- 
ance, & to deft. the other costes subsequent to the 
offer.—JENKINS v. Hopn, [1896] 1 Ch. 278; 64 
L. J. Ch. 249; 73 L. T. 705; 44 W. R. 358. 
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3027. ——- ———.] —- HuDsoN v. CHATTERIS 
ENGINEERING Works Co., No. 3280, post. 

3028. New trial pending—aAction to try validity. 
—Injunction that the validity of a patent migh 
be tried at law; verdict for the patentee, subject 
to the opinion of the ct. upon a case; the ct. 
equally divided ; the patentee must bring another 
action; but the ct. on the possession would not 
impose any terms upon him, nor dissolve the 
injunction in the mean time.— BOULTON v. BULL 
(1796), 3 Ves. 140; 30 EB. R. 937, L. C. 

Annotations :—Refd. Harmer v. Plane (1807), 14 Ves. 130; 
Hill ». Thompson (1817), 3 Mer. ; Kay v. Marshall 
(1836), 1 My, & Cr. 373; Brown v. ‘Annandale (1842), 8 
Cl. & Fin. 437; Edison & Swan United Electric Light Co. 
vw. Holland (1889), 5 T. L. R. 294. 

3029. ——.|—COLLARD v. ALLISON, No. 
2797, ante. 

8030. Omission to apply for interlocutory in- 
junction.]—Where a bill is filed by a patentee for an 
injunction to restrain an alleged infringement of 
his patent, pltf. is not precluded from asking for an 
injunction at the hearing, by the fact of his not 
having applied for it on an interlocutory motion ; 
but the not moving for the injunction imposes on 
pitf., in such a case, the obligation of making out 
a clear & unexceptionable title at the hearing; & 
if he fails in that, & has not previously obtained 
an injunction, he will not be allowed to use the 
facts proved in the cause, as cvidence of a prima 
facie case, giving him a right to further time, for 
the purpose of enabling him to cstablish more 
satisfactorily his legal title. 

A patentee brought the cause to a hearing 
without having previously moved for an injunc- 
tion, & the ct. being of opinion, that on the 
evidence then produced an injunction would not 
have been granted on an interlocutory applica- 
tion, refused to retain the hill, to give the patentee 
an opportunity of establishing his right at law, 
but dismissed it with costs. 

Even if pltfs. should be entitled to an injunction 
against the co., they will not be entitled to any 
account. The bill alleges, that defts. have sold 
& used, it being the fact that they have sold for 
no profit, & it not appearing that they have used 
otherwise than by furnishing the burners to their 
customers (LORD LANGDALE, M.R.).——Bacon v. 
SPOTTISWOODE, Bacon v. JONES (1839), 1 Beav. 
382; 3 Jur. 476; 48 E. R. 088; affd., 4 My. & 
Cr. 433, L. O. 

Annotations :—Consd. Betts v. Clifford (1860), 1 John. & H. 
74; Patent Type rounas Co. v. Walter (1860), John. 
127. Refd. Ward v. Key (1846), 7 L. T. O. S. 338 ; Smith 
v. South-Western Ry. (1854), 2 W. R. 310. Mentd. 
Chappell ». Purday (1843), 1 L. T. O. 8. 384; Cory ». 
Yarmouth & Norwich Ry. (1844), 3 Hare, 593; Ri ay 
v. Roberts (1844), 4 Hare, 106; Gray v. Liverpool & Bury 
ete Siero 4 a Y & Can. Cas. 235; Beaufort v. Morris 
iv 47), 6 Hare, 340; Rodgers v. Nowill (1847), 6 Hare, 

25; Norton v. Nichols (1858), 4 K. & J. 475; Davies v. 

Marshall (No. 1) (1861), 1 Drew. & Sm. 557 ; Mounsey v. 

Lonsdale, A.-G. v. Lonsdale (1870), L. R. 10 Eq. 557. 

$081. Delay in application.) — BRIDSON vw: 

BENECKE, No. 2822, ante. 

3032. Threatened infringement sufficient—Actual 
infringement not necessary.|—FREARSON v. LOE, 
No. 2293, ante. 

Injunction quia timet.]|—See INsuNCTION, Vol. 
XXVITI., pp. 404 et seq. 

8038. Infringement not made out—Evidence in- 
admissible—Injunction refused.]—In an action by 
a patentee claiming damages for an infringement 
& an injunction, deft. denied the infringement. 
He also denied the validity of the patent alleging, 
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amongst other things, that it had been anticipated 
by certain specifications. 

The ct. upheld the validity of the patent, but 
granted no injunction or damages on the ground 
that the evidence as to the alleged infringement 
was, under the circumstances, not admissible. 
In a second action between the same parties in 
respect of the same patent, deft. again denied the 
validity of the patent, alleging that it had been 
anticipated by certain specifications which were 
not before the ct. in the first action, & which he 
had discovered since that action:—Held: the 
validity of the patent was res judicata, & the 
Judgment in the first action estopped deft. from 
again denying the validity of the patent.—SHOE 
MACHINERY Co. v. CUTLAN, [1896] 1 Ch. 667; 65 
L. J. Ch. 314; 74 L. T. 166; 40 Sol. Jo. 336; 13 
R. P. OC. 141. 

Annotation :—Refd. Humphries ». Humphries, [1910] 2 

K. B. 531. 


3034. .}—SACCHARIN CORPN., 
QUINCEY, No. 3078, post. 

3035. One act of infringement sufficlent—Pre- 
sumption of future infringement.] DUNLOP 
PNEUMATIC TYRE Co. v. NEAL, No. 2626, ante. 

3036. Breach of agreement—Compromise of 
prior action.]—R. being the owner of a patent 
relating to revolving heel pads, & G. having filed 
@ provisional specification relating to the same 
subject, R. & G. entered into an agreement by way 
of compromise of an action as follows: that R., 
admitting G.’s right to manufacture & sell his 
heel pads in accordance with his provisional 
specification, would undertake not to interfere 
with such rights, & would not, further, allege that 
G.’s heel pads were an infringement of any of R.’s 
patents or repeat threats to G. or his customers ; 
& that neither party should be at liberty to ques- 
tion the validity of the other’s patents for revolving 
heels or heel pads. KR. subsequently brought an 
action against G. alleging that G. was selling heel 
pads not protected by the agreement, & claiming 
a declaration to that effect & an injunction against 
infringement :—Held: deft. was selling certain 
heel pads not in accordance with his provisional 
specification as construed by the parties in the 
agreement. <A declaration was made & an in- 
junction was granted accordingly.—ROBERTS v. 
GRAYDON (1904), 21 R. P. C. 194. 

Plaintiff refusing defendant’s undertaking.|— 
See INJUNCTION, Vol. XXVIII., p. 411, Nos. 363, 
364. 
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ii, Hapiration of Patent. 


3037. Whether ground for refusing inJunction.]— 
The ct. will not interfere by injunction to prevent 
the violation of an agreement, of which, from the 
nature of the subject, there could be no decree for 
a specific performance ; as, for instance, to restrain 
deft. from imparting the secret of an invention 
which had been the subiect of a patent long since 
expired.—NEWBERY Uv. JAMES (1817), 1 Carp. 
Pat. Cas. 367; 2 Mer. 446; 35 E. R. 1011, L. C. 


Ae Morison afd, Are (1851), 20 L. J. Ch. 513; Leather 
Cloth Co. v. American Leather Cloth Co. roe): 4 De G.J. 





. ; J . James (1872), 20 ; : ber 
Size & ‘Ghomical Co. 0. Menzel, [1913] 2 Ch. 239. 
3038. .J—Although a patent has expired, 


the ct. will grant an injunction to restrain the 
sale of articles manufactured, in fraud of that 
patent previous to its expiration.—CROSSLEY v. 


PART XIV. SECT. 2, SUB-SECT. 10.—C. (b) ii. 


3037 i. Whether eoune hs refusing injunction.}-—BRITISu INSULATED Wire Co., LTD. v. DUBLIN 


Lr. (1899), 17 R. 
J.—VOL. XXXVI. 


UNITED TRAMWAY Co., 


aaa 
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Sect. 2.—Legal proceedings in respect of infringe- 
ye 1 Sub-sect. 10, C. (b) ti., & (c), & D. (a) 
a. 

DerBy Gas Licut Co. (1834), 1 Web. Pat. Cas. 

119; 4L. J. Ch. 25, L. C. 

3039. ———.]—A patent was taken out in France, 
in 1858, by A., who, in 1861, obtained letters 
patent for his invention in England. The English 
patent was assigned by A. to C., who, in January, 
1865, obtained, in a suit against E. for infringe- 
ment, a decree by which the validity of the patent 
was declared, & an injunction was granted to 
restrain infringement. In Feb. 1866, a judgment 
of dechéance was pronounced by the French tribunal 
at Paris, declaring the French patent, & all rights 
under it, determined & void from Feb. 1864, on 
the ground of non-payment by A. from that time 
of the annual duties imposed upon patentees by 
the French law. Upon a motion by C., in Jan. 
1867, to commit E. for breach of the injunction 
awarded by the decree of Jan. 1866 :—Held: (1) 
A.’s English patent being identical with his French 
patent, it was determined in this country, by force 
of Patent Law Amendment Act, 1852 (c. 83), s. 25, 
from Feb. 1866. the date of the annulment of the 
French patent by declaration of the French ct., 
but no sooner; & although such declaration was 
in terms retrospective, yet, until actually obtained, 
the English patent remained in force, & there was 
no error calling for amendment by bill of review 
in the decree of this ct., by which its validity 
declared in Jan. 1866. Semble: if the English 
patent had comprised additional matters not pro- 
tected by the French patent, the determination of 
the French patent would only have affected that 
part of the English patent which was identical, 
leaving untouched such additional matter ; (2) the 
injunction granted in Jan. 1866, being only co- 
existent with the patent, expired when the patent 
was determined, & it was open to E., in answer to 
the motion to commit, to show that there was no 
longer any order of the ct. in existence which he 
could be said to have infringed.—Daw v. ELEY 
(1867), L. R. 3 Eq. 496; 36 L. J. Ch. 482; 15 
L. T. 559. 

Annotations :—As to (1) Refd. Murray v. Clayton (1872), 7 
Ch. App. 570; He Blake’s Patent (1873), L. R. 4 P. C. 
535; Pneumatic Tyre Co. v. East London Rubber Co. 
(1896), 75 L. T. 488. 

3040. -]—The ct. will not entertain a bill 
for the mcre purpose of giving relief in damages 
for the infringement of a patent when the bill has 
been filed so immediately before the expiration of 
the patent as to render it impossible to have 
obtained an interlocutory injunction.—BETTrs v. 
GALLAIS (1870), L. R. 10 Eq. 392; 22 L. T. 841; 
18 W. R. 945. 

3041. -]|—Pltf. was a gunmaker, who manu- 
factured rifles, purchasing some of the different 
parts from various makers, & putting them 
together to form a complete rifle, which after 
having been viewed & approved by him, was 
stamped with his name & trade mark on the 
lockplate as a guarantee that it bad been examined 
& approved by him. He also fitted to the rifles 
levers manufactured by himself, for which he had 
taken out a patent, & these levers were also 
marked with his name. Plitf.’s rifles so marked 
with his name had a great reputation. 

Pitf. supplied rifles so marked & guaranteed by 
him to the Govt., & when they became unsuitable 
for Govt. purposes, they were taken to pieces & 
some of the parts mutilated & sold as old stores. 
Defts. bought some of these old stores, including 
levers & lockplates with pltf.’s name & trade mark 
upon them, & fitted them to old rifle barrels, 
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which had been cut down to the size of carbine 
ee = Naber he ee Paced oe which 
ormed part of the rifles as guaranteed 
by pitf. At this time pltf.’s patent for the levers 
had expired :—Held: defts. might be restrained 
from making & selling such firearms.—RIcHARDsS 
v. WILLIAMSON (1874), 30 L. T. 746 3; 22 W. R. 765. 

042. -}] —SACCHARIN CORPN., Lip. vv. 
QUINCEY, No. 3078, post. 

3043. -]—WELSBACH INCANDESCENT Gas 
Licht Co. v. New INCANDESCENT (SUNLIGHT 
PATENT) Gas LIGHTING Co., [1900] 1 Ch. 848; 69 
L. J. Ch. 348; 82 L. T. 208; 48 W. R. 362; 16 
T. L. R. 205; 44 Sol. Jo. 262; 17 R. P. C. 2387. 
Annotations :—Refd. Atkins & Applegarth v. Castner- 

Kellner Alkali Co. (1901), 18 KR. P. C. 281; Kelvin v. 

Whyte, Thomson (1907), 25 R. P. C. 177. 

3044. -.}—KANE & PATTISON v. BOYLE (J.) 
& Co., No. 3080, post. 

-]|—See INJUNCTION, Vol. XXVIII., p. 418 ; 
No. 436. 














(c) Breach of Injunction. 

See, gencrally, INJUNCTION, Vol. XXVIII., pp. 
523 et seq. 

3045. What amounts to breach—Sale of com- 
ponent parts—Where sale of machine restrained. ]—— 
Semble: an injunction granted to restrain the 
sale of a complete machine the subject of a patent, 
will be violated by a sale of the component parts 
of the machine in such a way that they can easily 
be put together by any one.— UNITED TELEPHONE 
Co. v. DALE (1884), 25 Ch. D. 778; 53 L. J. Ch. 
295; 50L. T. 85; 32 W. R. 428; Griffin’s Patent 


Cases (1884-1886), 227. 

Annotations :—Consd. Dunlop Pneumatic Tyre Co. v. 
rt Vieea S [1904] 1 Ch. 612. Mentd. D. v. A., [1900] 1 Ch. 
ag é Launder, Launder v. Richards (1908), 98 L. T. 





3046. Repurchase & resale of articles—In 
respect of which damages paid—-Sale of similar 
articles.|] — Plitis., owners of several letters 
patent, obtained by consent an injunction against 
defts. restraining them from ‘‘ manufacturing, 
selling, or exposing for sale ‘ Victoria Lamps’ 
echt from in any other way infringing, etc.” 
Subsequently deft. bought back & resold two 
‘* Victoria Lamps,”’’ for the sale of which damages 
had been paid to pltfs., & also sold certain lamps 
which pltfs. contended were practically ‘‘ Victoria 
Lamps,’”’ though it was not contended that they 
infringed any of pltfs.’ patents. Pltfs. thereupon 
moved to commit deft.:—Held: the resale of 
the ‘‘ Victoria Lamps’ was a technical breach 
of the order, & the sale of the other lamps was a 
breach for which deft. ought to be committed to 
prison.—BROcKIE PELL Arc Lamp, LTD. v. 
JOHNSON (1900), 17 R. P. C. 697. 

3047. Who liable for breach—Directors of com- 
pany—Where company restrained.]|—The owners 
of a patent for vulcanised india-rubber springs, 
granted in 1877, brought an action in 1884 for 
alleged infringement, & asking for an injunction. 
Deft. co. at first contested the validity of the 
patent, but ultimately in 1885, a judgment was 
taken by agreement between the parties that 
deft. co. should be restrained from infringing the 

atent of 1877, with a proviso that no hing in 
he judgment should prejudice the rights of deft. 
co. manufacture vulcanised india rubber 
springs of which | et had been also owners. 
In Feb. 1888, pltfs. moved to sequestrate the 
goods of deft. co. & to commit certain of the 
directors for breach of the injunction contained 
in the judgment. Defts. denied infringement, 
alleging that what they were doing was under 
the protection of tle proviso :—Held: the 1866 
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patent only contemplated the use of india-rubber 
already vulcanised before being applied to the 
metal, i.e. in situ, was known & used before 
1877, & the 1877 patent claimed that proccss, & 
the real meaning of the proviso was to protect 
defts.’ rights to make any of the articles described 
in the patent of 1866, however much they might 
resemble articles described in the 1877 patent, 
so long as the former were made in accordance 
with the specification & drawings of the 1866 
patent, consequently, defts. had committed a 
breach of the injunction, & a sequestration was 
ordered to issue against deft. co. & committal 
against the directors: but if defts. within fourteen 
days, elected to account for profits, & to deliver 
up all infringing articles, the sequestration & 
committal not to issue.—SPENCER v. ANCOATS 
VALE RUBBER Co., Lrp. (1888), 4 T. L. R. 681; 
6 RR. P. C. 46, C. A. 

38048. ———- Agent—-Where servants & agents 
restrained — Proof of agency.| —- INCANDESCENT 
Gas Liaur Co. v. SLucE, SLUcE & Co. INCAN- 
DESCENT GAS LIGHT Co. v. RIEMER (1900), 17 
R. P. C. 173, C. A. 

—— ——.]—See INJUNCTION, Vol. XXVIII, 
pp. 528, 529, Nos. 1362-1370. 

Defences to breach.]— See INJUNCTION, Vol. 
XXVIII., p. 525, Nos. 1333, 1334. 

Remedies for breach.]|—Sce CONTEMPT OF CouRT, 
Vol. XVI., pp. 1 et seq.; INJUNCTION, Vol. 
AXVIII., pp. 526 et seq. 


D. Damages. 
(a) In General. : 


3049. Proof of damage—Infringement by user of 
machine—Defendants alleging impossibility of 
purchase from plaintiff.)—-Judgment was given in 
an action for infringement of a patent, by which 
aninquiry as to damages was ordered. The patent 
was for ‘‘ Improvements in mechanical musical 
instruments.’”’ The only infringing instrument 
complained of was an organ purchased by defts. 
from a third party, which had been fitted with 
the patented parts; this organ had been used 
by defts. in their business on sixteen days. Pts. 
claimed £271 108s. damages, being the avcrage 
profit made by pltfs. by transforming an organ & 
fitting it with the patented parts. The price 
charged by pltfs. on sale of their organs so fitted 
was £500. Defts. filed evidence to show that 
their means would not have allowed them to pay 
such a price, therefore that they would not have 
purchased an organ from pltfs., & contended that 
pltfs. had suffered no pecuniary loss. The master 
certified that pitfs. had not sustained any damages 
by reason of the infringement. P)tfs. applicd to 
vary the master’s certificate :—Held: there was 
no evidence that pltfs. had suffered any pecuniary 
loss by reason of defts.’ user, & the application 
was dismissed with costs, including the costs of 
the inquiry.—GAVIOLI vs SHEPHERD (1899), 17 
R. P. C. 157, 

3050. Inferenco against de- 
fendant.|——Pltfs. were the owners of,a patent for 
‘* Improvements in machines for inserting metallic 
fastenings in boots, shoes, & leather work. 
Deft. purchased & used a machine which in an 
action for infringement was held to be an infringe- 
ment, & an inquiry was ordered before the master 
as to the amount of damages sustained. Defts. 
contended on the inquiry that under no circum- 
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stances would they have acquired pltfs.’? machine, 
& the master found the damages to be one farthing. 
Pltfs. appealed by summons to vary this finding, 
& claimed £80 10s. damages :—H ala: it must be 
inferred against defts. as wrongdoers that they 
would have taken pitfs.’ machine, & the damages 
were assessed at £40.—BritT1IsH UNITED SHOE 
MACHINERY Co., Lrp. v. FussELL (A.) & SONS, 
Lrp. (1910), 27 R. P. ©. 205. 

8051. ——— Infringement by manufacture—lIn- 
fringing articles alleged not to compete with 
patented article.|—Judgment having been given 
in chambers for pltfs. in an action for infringe- 
ment of the Welch Patent relating to bicycle 
tyres, which judgment included an inquiry as to 
damages, & the master having certified £163 15s. 
as the damages, deft. applicd to vary the certi- 
ficate on the ground that the tyres made by deft. 
were fitted to low grade machines, &, although 
infringements, did not come into competition with 
pitis.’ tyres, which deft. alleged to be too expen- 
sive for fitting to low grade machines. Pltfs. 
alleged that their tyres were fitted to all grades 
of machines. ‘There was also a conflict of evidence 
as to the number of infringing tyres :—Held: the 
damages found by the master did not exceed 
the proper amount.—DUNLore PNEUMATIC TYRE 
Co., Lrp. v. GREEN (1900), 17 R. P. C. 234. 

3052. Exemption from liability to damages— 
Innocent infringers—Patents & Designs Act, 1907 
(c. 29), s. 33.|—-WILDERMAN v. BERK (FF. W.) & 
Co., No. 2285, ante. 

Alternative to account of profits.]——Sce Sub- 
sect. 10, A., ante. 

Damages provable in bankruptcy.]—See BANK- 
RurTcy, Vol. LV., p. 251, No. 2390. 


(b) Loss of Profits as Measure of Damages. 
i. In General. 

See, generally, DAMAGES, Vol. XVII., pp. 180 
el seq. 

3053. General rule—Limited to natural & direct 
consequence of plaintiff’s acts.|—A patentee had 
obtained an injunction restraining defts. from 
infringing his patent, & an inquiry as to damages. 
The Official Referce found, as facts, that the 
patentee had from time to time, in consequence 
of previous reductions by defts., reduced his own 
prices down to, but never below, defts.’ prices 
for the time being; that he had done so in order 
to prevent himself from being driven out of the 
market by defts.; & that, but for defts.’ com- 
petition & underselling, the patentee — would, 
subject to certain allowances for probable increase 
of sales in consequence of the reduction in price 
& the connection & industry of defts., have made 
the sales which were made by him & also those 
made by defts. at his own original prices :— 
Held: the patentee was entitled to recover by 
way of damages, subject to the above allowances, 
not only the sums found to represent the profits 
on sales made by defts., calculated at the patentee's 
original prices, but also the loss caused to the 
patentee by the reduction in price which jhe was 
obliged to make in consequence of defts.’ illegal 
competition AMERICAN BRAIDED WIRE Co. wv. 
THOMSON (1890), 44 Ch. D. 274; 59 L. J. Ch. 
425; 62 L. T. 616; 6 T. L. R. 251; 7R.P.C. 
152, C. A. 

Annotations :—Refd. alexander v. Henry (1895), 12 R. P. C. 


° tic Tyre .v. Puncture Proof Pneumatic 
ri Co C1898), 15 R. P. Cc. 405 Leeds Forge Co. v. 


leer a TL 

atent, under cover of 

Seen be oment has been made, 

set aside by act. fa-—COLLETTE 0. 
GGa2 


to recovery of 


820 


Sect. 2.—Legul proceedings in respect of infringe- 
ment: Sub-eect. 10, D. (b) 7. & ut. 


Deightons Patent Flue Co. (1907), 25 R. P.C. 209. Mentd. 
poye v. Tootal, Broadhurst, Lee Co. (1894), 11 R. P. C. 


8064. Limited to actual pecuniary loss.}— 
(1) A person who has in his possession, for the 
purpose of sale, an article which is an infringe- 
ment of a patent thereby renders himself liable 
for infringement, however innocently he may 
have acquired the article, as, for instance, by an 
innocent purchase from an infringing manufac- 
turer, notwithstanding that he may not have 
actually exposed it for sale. Exposing a patented 
article for sale is a ‘‘ using & vending” of the 
invention. 

Defts. were innocent purchasers in England, 
from an infringing manufacturer, of twenty-seven 
articles protected by letters patent for the United 
Kingdom only, in the Form D, in Sched. I. to the 
Patents Act, 1883 (c. 57), conferring upon the 
patentee the sole privilege to ‘‘ make, use, exercise 
& vend ’’ the invention. Eight of these articles 
they sold in England, & the remaining ninetcen 
they sent to their branch business house in Paris, 
where they were sold to various foreign pur- 
chasers :—Held: as, upon the evidence, defts. 
had purchased the whole twenty-seven for the 
purpose of sale, that was a ‘“‘ user’’ of the inven- 
tion constituting an infringement in respect of 
the nineteen sent abroad as well as of the eight 
sold in England, & pltfs. were entitled to damages, 
in addition to an injunction, to which the defts. 
had already submitted, in respect of the whole 
twenty-seven. 

(2) The measure to be applied in assessing 
damages for infringement of a patent is the pecu- 
niary loss actually sustained by the patentee 
through the infringement, & no more. 

Qu. : whether mere transport from place to 
place of a patented article is an infringement.— 
BRITISH MOTOR SYNDICATE, Lrp. v. TAYLOR & 
Son, Lrp., [1901] 1 Ch. 122; 70 L. J. Ch. 21; 
83 L. T. 419; 49 W. R. 183; 17 T. L. BR. 17; 
45 Sol. Jo. 43; 17 R. P. C. 723, C. A. 

Annotation :—<As to (1) Refd. British United Shoe Machinery 

Co. v. Collier (1908), 25 T. L. R. 74. 

3055. -}—In an action for infringement of a 
patent it was found that the patent had been 
infringed & proof was subsequently led as to 
damages. The Lord Ordinary without stating 
his reasons assessed the damages at £1,500. 
Pursuers reclaimed. It was held by the Inner 
House that while the assessment of damages in 
such cases was a jury question in the sense that 
it was a matter for estimation rather than for 
exact arithmetical calculation, the basis on which 
such estimation was made should be disclosed by 
the Lord Ordinary in a reasoned opinion & that 
if the Ct. of Appeal considered that the amount 
of damages awarded by him was substantially 
different from what should have been awarded 
it was proper for them to vary the award, also that 
prima facie in cases of infringement a patentee was 
entitled in name of damages to the amount of the 
profit he could have made if he had himself effected 
the sales actually made by the infringers, but that 
this primd facie aspect might be readily altered by 
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other considerations arising on a purview of the 
whole circumstances, such as the nature of the 
trade in question, the area of its exercise & 
the volume of competition. The ct. recalled the 
Lord Ordinary’s interlocutor & awarded £3,000 
damages :—Held: the judgment of fact was 
open to review & the greater number of the 
machines sold by defenders had been sold on the 
merits of the pursuers’ invention & the amount 
found by the Inner House was not excessive.— 
Watson, LaIpLaw & Co., Lrp. v. Pott, CAssELs 
& WILLIAMSON (1914), 31 R. P. C. 104, H. L. 
Annotation: — Refd. British Thomson Houston Co. », 
Naamlooze Vennootschap Pope’s Metaaldraadlampen- 


fabriek, British Thomson-Houston Co. v. Charlesworth, 
reel Prien Thomson-Houston Co. v. King (1923), 40 


ii. Number of Infringing Articles Sold or Used. 

3056. Plaintiff deprived of sale of corresponding 
number.|—BritisH MoToR SYNDICATE, LTD. v. 
TAYLOR & SON, Lrp., No. 3064, ante. 

3057. |—The B. T.-H. co., Ltd. com- 
menced an action in respect of infringement of a 
patent against G@., Ltd., H. G. & B.S. G., last 
two defts. being sued qua directors of G., Ltd. 
Judgment was entered against defts. by consent 
& (inter alia) an inquiry as to damages was 
ordered. On the inquiry an affidavit was made, 
& oral evidence was given by H. G., from which 
it appeared that defts. had had in their possession 
some one thousand four hundred lamps, the 
majority of which had been sold, but only sixty 
three lainps sold were proved to be infringements 
of pitfs. patent. ‘The master assessed the damages 
at £500. Defts. applied to vary the master’s 
certificate. 1t was contended on behalf of pltfs. 
that, since it had been established that H. G. 
was an untruthful witness, that he had dealt 
largely in lamps, some of which were infringe- 
ments of pltfs.’ patent, that he had offered such 
lamps in gross lots on his own billheads in his 
own handwriting, & that he had withheld from 
the ct. information which it was his duty to 
supply, pitfs. were entitled to more than nominal 
damages & that it was the duty of the master, 
acting as a jury, to assess such damages as he con- 
sidered pltfs. had in fact suffered :—Held: to 
establish by cross-examination that a witness is 
untruthful does not obviate the necessity of 
affirmative evidence; pltfs. were entitled to 
damages only in respect of those lamps which were 
proved to be infringements; the measure of 
damage was the loss of profit to the patentee by 
reason of the patentee having been unable to sell 
lamps to a number corresponding to that proved 
to hace been sold by the infringer.—BRiTISH 
THOMSON-LIOUSTON Co., LTD. v. GOODMAN (LEEDS), 
Lrp. (1925), 42 R. P. C. 75. 

3058. Allowance for sales due to exertions 
of defendants—Possibility of selling equal quantity 
of similar articles.|—In an action by pursuers, 
who were assignees of a patent for the manu- 
facture of horse shoe nails, for damages caused 
by the infringement of the patent, it ol al 
that pursuers did not grant licences, but them- 
selves manufactured & sold the nails made by 
their patented machinery, & it was admitted 
that a number of boxes of nails manufactured 
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in such a manner as to infringe the patent had been 

sold by defenders :—Held: (1) to the extent by 

which their trade was injured by defenders’ sales 
pursuers were entitled to substantial damages ; 

(2) the measure of damage was the amount of 

profit which they would have made if they had 

themselves effected such sales, deducting a fair 
percentage in respect of sales due to the parti- 
cular exertions of defenders; (3) the mere possi- 
bility that the defenders might have manufactured 
& sold an equal quantity of similar nails without 
infringing the patent was no ground for reducing 
the damages to a nominal sum; (4) the fact 
that pursuers had in consequence of the unlawful 
competition of defenders reduced the price of 
nails which they had themselves sold did not 
entitle them to recover additional damages in 
respect of the reduction in the profits of such 
sales.—UNITED HoORSE-SHOE & Natl Co., Lrn. 

v. STEWART (1888), 13 App. Cas. 401; 59 L. T. 

561; 5 R. P. C. 260, H. L. 

Annotations :—As to (2) Consd. Boyd v. Tootal, Broadhurst, 
Lee Co. (1894), 11 I. P. C. 175. Expld. British Motor 
Syndicate v. Taylor, [1901] 1 Ch. 122. Apld. Watson, 
Laidlaw v. Pott Cassols & Williamson (1914), 31 hk. D.C. 
104. Refd. Alexander v. Heurcy (1895), 12 R. P. C. 360; 
Pneumatic Tyre Co. v. Puncture Proof Pneumatic Tyre 
Co. (1898), 15 R. P. C. 405. As to (3) Refd. Meters rv. 
Metropolitan Gas Meters (1911), 104 L. Tv. 113. Generally, 
Consd. American Braided Wire Co. v. Thomson (1890), 44 
Ch. D. 274. Refd. Clement Talbot v. Wilson (1907), 97 
L. T. 328; Spalding v. Gamage (1918), 35 R. P. C. 101. 
3059. Probable increase of sales by 

reduced price.|—-AMERICAN BraAIDED WIRE Co. v. 

Tiromson, No. 3033, ante. 

3060. Rate of compensation accepted from 
other parties.|—Certain machine makers, owners 
of a patent for improvements in machinery used 
in, amongst other trades, cotton spinning, brought 
an action against persons who had used machines 
which were infringements of the patent; they 
had previously brought a successful action against 
the manufacturers, but the latter had proved 
unable to pay damages. The patentees had 
settled with other infringing users on terms which 
were less favourable to themselves than those 
which they claimed in the action. It was proved 
that no machines had been made by pltifs. for 
cotton spinning till after the purchase of defts.’ 
machines, that there were other machines of a 
similar kind in the market, & that pltfs. had not 
given any notice to defts. that the machines pur- 
chased by them were infringements :—Held: 
(1) damages for infringement might be recovered 
from cither manufacturers or users of a patented 
article, or from both, until the full damages had 
been recovered. (2) the measure of the damages 
was the amount of profit which pltfs. would have 
made had defts. purchased their machines from 
them. (8) the rate at which pltfs. had accepted 
compensation from non-litigants did not govern 
the assessment of the amount. recoverable by 
action. (4) defts. having purchased infringing 
machines could not be heard to say that they 
might have bought others. (5) pltf.’s rights 
were not affected by their having given no notice 
to defts. before their purchase of the infringing 
machines, 

(5) A patent had been supported in the House 
of Lords & the patentec brought a subsequent 
action against users of infringing machines for 
damages. Defts. admitted infringement & the 
validity of the patent, but contested the amount 
of the claim for damages, & were ordered to pa 
more than they had offered but less than pltt. 
Claimed :—Held: pltf. was not entitled to solr. 
& client costs.—Boyp v. TooTaL, BROADHURST, 

Co., Lrp. (1894), 11 R. P. C. 175. 
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3061. Patentee’s establishment charges not 
increased.|—In an action for infringement of 
Jetters patent, judgment was given for pltfs., & 
an Inquiry as to damages was ordered. Pltfs. 
claimed a sum of £86,970 14s. 9d. as damages, 
dividing it under three heads—tirst, reduction of 
their prices by reason of defts’. competition ; 
secondly, loss of profit which they would have made 
had they made & sold the infringing articles ; 
&, thirdly, further profits which they would have 
made, by reason of the fact that the infringing 
flues could have been made without increased 
establishment charges, thus increasing the profit 
per flue. The master certified that pltfs. had 
sustained damage to the amount of £13,950. 
Kach party issued a summons to vary, defts. 
asking that the damages should be reduced to 
£5,000. On the hearing of these applications :— 
Held: the certificate could not be supported, 
the amount of damages certified having been 
arrived at on mistaken reasons; the certificate 
must be discharged._——LEEDS ForGE Co., Lrp. v. 
DEIGHTON’S PaTENT FLUE Co., Lrp. (1907), 25 
R. P. C. 209. 

3062. —— Sale of articlo containing infringing 
parts—Whether loss assessed on profit on parts or 
on whole article.|—Judgment was given in an 
action for infringement of two letters patent for 
an injunction, and an inquiry as to damages. 
The patents related to a carburetter & to control 
mechanism of motor cars. Defts. had imported 
into this country one car containing the patented 
parts. On the inquiry pltfs. filed evidence that 
they did not sell or licence the sale of these parts 
separately, but only sold cars, & they claimed 
the amount of the profit on a sale by them of a 
car. Defts. filed evidence that the price of a 
similar carburetter & control mechanism would 
not; exceed the sum of £10, & paid £20 into ct. 
The master certified £10 as the amount of pltfs.’ 
damages. Pltfs. applied to vary the certificate : 
—Heli: the measure of damages was the loss of 
profit which pltfs. suffered by not selling the 
accessories in question, & the amount given by 
the master more than compensated pltfs. for the 
loss of profit which they sustained.—CLEMENT 
TALBOT, Lrp. v. WILSON (1908), 26 R. P. C. 
467, C. A. 
Annotation :—Consd. Meters v. Metropolitan Gas Metors 

(1911), 104 L. T. 113. 

3063. .]—Defts. sold nineteen 
thousand five hundred prepayment gas meters 
which contained two parts that constituted 
infringements of the two letters patent of pltis. 
The profit on the infringing parts represented 
about one forty-fourth of the whole profit on a 
meter. Under a judgment by consent an inquiry 
was directed as to what damages, if any, pltfs. 
had sustained by defts.’ infringements. The 
master certified that the profit lost by pltfs. must 
be considered to be the profit on the sale of the 
whole of each meter. He was of opinion that 
five thousand more meters would have been sold 
by pltfs. but for defts.’ sale of infringing meters ; 
& he assessed the damages for loss of profit under 
this head at 13s. 4d. per meter, £3,333 68. 8d., & 
for loss of profit on actual sales by pltfs. in con- 
sequence of a reduction _in prices from defts.’ 
competition at £1,500. The total was therefore 
£4,833 6s. 8d. The defts. applied to vary 
the master’s certificate by giving pltfs. only 
nominal damages; & pltfs. applied to increase 
the number of meters they would have sold to 
ten thousand :—Held: the master had rightly 
certified that the profit on the whole meter was 
the proper factor to be taken into calculation, 
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& had rightly fixed the profit on the five thousand 
meters at 13s. 4d. per meter; but that figure 
ought on the evidence to be reduced to three 
thousand five hundred, & the damages to 
£2,833 6s. 8d.; & the finding that pltfs.’ loss on 
actual sales were £1,500 ought not to be disturbed. 
—Merrers, Lrp. v. METROPOLITAN GAS METERS, 
Lrp. (1911), 104 L. T. 113; 28 R. P. C. 157. 
Annotations :—Refd. Wason Laidlaw v. Pott Casels & 

Williamson (1914), 31 R. P. C. 104. Mentd. Akt. fir 
Autogene Al um Schweissung v. London Aluminium 
Co. (No. 2) (1923), 40 R. P. C. 107. 


iii. Reduction of Price by Illegal Competition. 
$064. Whether considered in assessing damages.| 


—UNITED HorsE-SHOE & NaiL Co., LTD. v. 
STEWART, No. 3058, ante. 
3065. -|] — Leeps Foree Co., LTD. v. 





DEIGHTON’S PATENT FLUE Co., Lrp., No. 3061, ante. 

3066. -|—METERS, LTD. v. METROPOLITAN 
Gas METERS, .» No. 3063, ante. 

3067. ——— Probable increase of sales in conse- 
quence of reduction—Connection & industry of 
defendants.|—-AMERICAN BRAIDED WIRE Co. v. 
THOMSON, No. 3053, ante. 

3068. Price reduced by competing tender. |— 
In an action for infringement of a patent judgment 
was given by consent for an injunction & for an 
inquiry as to damages. The patent, No. 6210 of 
1896 related to a machine for charging iron fur- 
naces. D. L. & co. requiring a machine asked 
for tenders from pltfs. & defts. Pltfs.’ price for 
a machine with a double movement made under 
the above-mentioned patent was £2,750. Defts. 
were a German firm making machines of the same 
double movement in Germany. This they were 
entitled to do, there being no corresponding 
German patent, & they offered to supply such a 
machine for £2,250. Owing to this tender of defts. 
pltfs. were only able to get the order from D. L. 
& co. by reducing their price from £2,750 to 
£2,375. Upon the inquiry as to damages the 
master certified that pltfs) had suffered £250 
damages. Defts. applied to have the certificate 
discharged or varied :—Held: as no one but 
pltfs. could supply this machine, & as the pur- 
chasers required it, & as upon the evidence the 
only ground urged for reducing the price of £2,750 
was the competing tender, pltfs. had established 
that they had suffered at least £250 damages by 
reason of the conduct of defts.—-WELLMAN, 
SEAVER & HEapD, Lrp. v. KuRSTINGHAUS & Co. 
rp. (1911), 28 R. P. C. 326. 








iv. Loss of Royalties. 

3069. Damages assessed on loss of royaltles— 
Plaintiffs manufacturers—Accustomed to grant 
licences—Infringers charged higher royalties. |—A 
patentce of an invention applicable to part of a 
machine, who is himself a manufacturer, has been 
in the habit of licencing the use of his invention by 
other manufacturers on payment of a fixed royalty 
for each machine, having obtained against an infring- 
ing manufacturer a decree, amongst other things, 
for damages, ‘‘ by reason of the user or vendor ’”’ 
of the invention, is not entitled to claim, by way of 
damages, any sum beyond the ordinary royalty. 
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Hence he is not entitled to claim, in addition to his 
ordinary royalty, a manufacturing profit; &, a 
fortiori, not such a manufacturing profit as he 
would have made if every unlicenced machine 
had been sent to him to be fitted with the inven- 
tion. Secus, if he had been in the habit of charging 
infringers with a higher royalty than ordinary 
licencees. Pltf. having, in another suit, obtained 

a decree against certain wrongful users, not being 

manufacturers, of unlicenced machines fitted by 

deft. with his invention, had in some instances 
been paid his ordinary royalty by such users: 

—Held: in every such instance, no further 

royalty was payable by the manufacturer.—-PENN 

v. JACK (1867), L. R. 5 Hq. 81; 37 L. J. Ch. 186; 

17 L. T. 407; 32 J. P. 164; 16 W. R. 248. 

Annotations :—Consd. Boyd_v. Tootal, Broadhurst, Lee 
(1894), 11 R. P. C. 185. Dbtd. British Motor Syndicato 
«. Taylor, [1901] 1 Ch. 122. Consd. Watson, Laidlow v. 
Pott, Cassels & Williamson (1914), 31 KR. P. CG. 104; 
Akt. Fiir Autogene Aluminium Schwelssung v. London 
Aluminium Co. (No. 2) (1923), 40 R.P.C.107. Refd. 
Clement Talbot v. Wilson (1907), 97 L. T. 328; Meters v. 
Metropolitan Gas Meters (1911), 104 L. T. 113. 

3070. .]|—Judgment having been re- 
covered for infringement of a patent, an inquiry 
as to damages was directed. It appeared that 
pltfs.’ usual practice was not to sell, but to let 
out the patented art. at a rental or royalty :— 
Held: (1) the measure of damages was the profit 
rental of the article during the entire period from 
the time when it came into the possession of the 
infringer until the assessment of the damages or 
the date of its delivery up; & it was immatcrial, 
for the purposes of assessment, whether the 
article had or had not been in actual use during 
any portion of that period; (2) defts. were not 
entitled to set off against the damages the value 
of any infringing article delivered up under the 
judgment of the ct., nor to sect off any portion of 
an agreed sum for damages for infringement 
recovered by pltfs. in a previous action against 
the manufacturer from whom defts. bought the 
article, although the period in respect of the 
rental payable by defts. as damages commenced 
at a date antccedent to the commencement of 
the action against the manufacturer; but, if the 
damages, recovered by pltfs. from the manufac- 
turer, instead of being an agreed sum, had been a 
sum representing the full rental or royalty, defts. 
would have been entitled to a set-off.—UNITED 
TELEPHONE Co., LTD. v. WALKER & OLIVER 
(1886), 56 L. T. 508; 4 R. P. C. 63. 

Annotations :—As to (1) Consd. British Thomson-Houston 
Co. v. Naamlooze Vennootschap Pope’s Metaaldraad- 
lampenfabrick, British Thomson-Houston Co. v. Charles- 
worth Peobles, B1itish Thomson-Houston Co. v. King 
Woes » 40 R. P.C. 119. Generally, Retd. Boyd v. Tootal, 

roadhurst, Lec Co. (1894), 11 R. P. C. 175. 

8071. —— Defendant supplying low grade 
article—Assumption that orders would have gone 
to icencees.|—An inquiry as to damages having 
been ordered in a judgment by consent in an action 
for infringement of a patent relating to bicycle 
tyres, & the master having madc his certificate, 
defts. moved to reduce the damages found by the 
master. They contended that the evidence showed 
that the damages ought not to be assessed on the 
basis that the orders given to them for tyres 
would have gone to pltfs., inasmuch as the 1n- 
fringing tyres had been bought for second-grade 
bicycles, & that pltfs.’ tyres would not have been 











of royalty or licence unless there is { it as the sole determining factor.— 
evidence that in similar circumstances 
certain defined prices have been charged 
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fitted to such machines, but that pltfs. were only 
entitled to damages on the basis that the orders 
would have gone to the licencees of pltfs., from 
whom pltfs. would have been entitled to royalties : 
~——Held : the proper measure of damages was the 
actual loss caused to plitfs., & the sum awarded 
correctly represented this loss.—PNEUMATIC TYRE 
Co., Lrp. v. PUNCTURE PROOF PNEUMATIC TYRE 
Co., Lrp. (1899), 16 R. P. C. 209. 
Annotations :—Apprvd. British Motor Syndicate v. Taylor, 
(1901) 1 Ch. 122. efd. Meters ». Metropolitan Gas 
eters (1911), 104 L. T. 113 ; Spalding v. Gamage (1918), 
35 R. P. C. 101; British Thomson-Houston Co. v. Naam- 
looze Vennootecha taaldraadiampenfabriek, 


Pope’s Me 
bgt Thomson- v. Charlesworth Peebles, 


ouston Co. 


tish Thomson-Houston Co. v. King (1923), 40 It. P. C. 


119. 


3072. Plaintiffs licencors.|—In an action 
for infringement of a patent an injunction was 
granted, & an inquiry as to damages dirccted. 
The chief clerk, by his certificate, found £1,080 
as the amount of the damages. Defts. had sold 
nine infringing machines. It appeared that the 
market value of the patented machines during 
the period of infringement was between £170 & 
£180, & the cost of manufacture about 50 guineas. 
The chief clerk took about £120 as the difference 
between the value & the cost of manufacture, & 
gave pltfs. nine times that amount, i.e. £1,080. 
Defts. moved to vary the certificate by finding 
that pltfs. had sustained no damage by defts.’ 
infringement. The judge required further evi- 
dence than that before the chief clerk, & such 
evidence was adduced. It appeared that pltfs. 
only sold their machines for export, & that at home 
they issued them under licences :—Held: the 
amount of damages ought to be ascertained by 
inquiring what amount of profits from licences 
pltfs. had been deprived of by the acts of defts., 
& under the circumstances the amount was £650, 
& the damages ought to be assessed at that sum, 
& the certificate varied accordingly.—ENGLISH & 
AMERICAN MACHINERY Co. v. UNION Boot & SHOE 
MACHINE Co. (1895), 13 HR. P. C. 64. 


Annotation :—Refd. British Thomson-Houston Co. v. Naam- 
looze Vennootschap Pope’s Metaaldraadlampenfabrick, 
British Thomson-Houston Co. v. Charlesworth Peebles, 
aa Thomson-Howston Co. v. King (1923), 40 R. P. C. 


3073. Prohibited conditions in licence. | 
—In an action for the infringement of two patents 
for welding aluminium by the use of certain fluxes 
it was held that the patents were valid & had been 
infringed. On the inquiry as to damages it 
was found by the master that (a) the amount 
of the damages was £716 19s. 8d., calculated 
on a basis of a royalty of 44 per cent. of the 
selling price of the articles manufactured by 
defts.; (b) damages ought not to be allowed 
in respect of goods welded during the existcuce 
of licences, not still in force at the date of the 
commencement of the action, containing condi- 
tions prohibited under Patents & Designs Act, 
1907 (c. 29), s. 38, & (c) damages ought not to 
be allowed in respect of articles supplicd for use 
by the govt. Pltfis. applied to vary the certificate 
by substituting £1,506 15s. 1d. for £716 19s. 8d. ; 
striking out the paragraph of the certificate re- 
lating to (b) above; & assessing the damages 
under head (c) at a sum stated. At the hearing 
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of the application the Crown was represented, & 
it was admitted that the Crown had indemnified 
defts. in respect of all articles referred to under 
head (c). Pitfs. contended that there was not 
any reason for adopting the rate of 4$ per cent., 
& that the damages ought to be based on the 
royalty payable under a licence that had been 
granted, & that pltfs. were entitled to damages 
for infringements during the existence of the 
licences containing the prohibited conditions :— 
Held: pltfs. were not manufacturers, but only 
licencors, &, in such a case, it would be proper to 
award damages on the basis of the royalties 
provided for by the licence referred to.—AKT. 
FUR AUTOGENE ALUMINIUM SCHWEISSUNG Vv. 
LONDON ALUMINIUM Co., Lrp. (No. 2) (1923), 
40 R. P. C. 107. 


(c) Inquiry as to Damages. 


See, generally, INJUNCTION, Vol. XXVIII., pp. 
521 et seq. 


3074. Whether granted—Judgment by default.] 
—WEBB Lamp Co., Lip. v. ATKINSON (TRADING 
AS THE HEALTH VILTER Co.), No. 3011, ante. 

3075. Only one case of infringement.|— 
TRUE & VARIABLE ELECTRIC LAMP SYNDICATE 1. 
BRYANT TRADING SYNDICATE. No. 3187, post. 

3076. Stay of inquiry pending appeal—On under- 
taking not to sell.|—A patent having been granted 
to S. & others for ‘‘ An improved apparatus for 
the electrical deposition of mctals,’’ the E. co., 
in whom the patent was vested, brought an 
action for infringement. Defts.’ apparatus was 
constructed under a subsequent patent. Defts. 
raised the usual defences, &, among others, anti- 
cipation by a specification of Z.:—Held: (1) the 
patent was valid, & Z.’s specification was no 
anticipation, & defts. had infringed the first claim 
& probably also the third, & judgment was given 
for pltfs. for an injunction; (2) defts., although 
they used, had not sold, any infringing apparatus, 
& on their undertaking not to sell, pending an 
appeal, the inquiry as to damages was reserved. 
—ELECTROLYTIC PLATING APPARATUS Co., LTD. 
v. Evans & Son (1900), 17 R. P. C. 733. 

3077. - Absence of special reasons—Consent 
of plaintiff.]—Stay of inquiry as to damages 
refused. In the absence of special reasons a stay 
of the inquiry pending an appeal will not be granted 
unless pltf. consents.—EVANS, TAUNTON (J. & J.), 
Lrp. v. Hoskins & SEWELL, Lp. (1904), 21 R. P.C. 
675. 

3078. Fact of infringement clear — Several 
patents—No proof as to which infringed—Inquiry 
directed.|—(1) In an action by patentces of an 
article exclusively manufactured abroad, claiming 
an injunction & damages for the user of the 
patented article in England, the only evidence of 
infringement adduced was that of an expert, who 
deposed that pltfs.’ patents related to three 
separate & distinct modes of producing the article 
in question ; that it was not possible to tell, from 
an examination of any particular parcel, under 
which process it had been produced, but that it 
must have been produced under one or other of 
these three processes. Deft. called no evidence, 
& claimed a nonsuit:—Held: pltfs. were not 











hed that no sensible damage 
hae been sustained.—WELSBACH 


Lrant Co. OF AUSTRALASIA, LTD. v. 
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loss of the amount paid for .uch license 
was the measure of damages.—SHEEN 
v. JOHNSON (1870), I. L. R. 2 All. 368. 
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entitled to any injunction, as they had not proved 

that any particular patent had been infringed, & 

one of the patents had expired before the hearing. 

(2) On the : aerate of damages, the ct. found as 
a fact that pltfs.’ patents covered every possible 
mode of producing the patented article, & that 
one of these patents must therefore have been 
infringed, & that the nature & extent of the 
wrong done to plitfs. did not depend upon the 
perucuer atent infringed. An inquiry was 
herefore irected, without mentioning any 
particular patent, whether any & what damages 
had been sustained by pltfs. by reason of the 
user by deft. of the patented article. 

Semble: it is not always essential to establish 
the particular alternative under which relief is 
claimed, provided that the rights of pltf. & the 
obligations of deft. are identical under each of 
the alternatives, & that the alternatives exhaust 
every possible contingency & are mutually exclu- 
sive. —SACCHARIN CoORPN. LTD. v. QUINCEY, 
[1900] 2 Ch. 246; 69 L. J. Ch. 530; 82 I. T. 
792; 64 J. P. 633; 16 T. L. R. 384. 

Annotations :—As to (2) Consd. Saccharin Corpn. v. Dawson 
(1902), 46 Sol. Jo. 281. Distd. Saccharin Corpn. v. Wild, 
[1903] 1 Ch. 410. 

3079. Limitation of inquiry—To admitted in- 
fringements—Motion for judgment on admissions.]| 
—Where in an action for infringement of a patent, 
deft. in the defence admitted certain instances of 
infringement, but denied that he had committed 
any others, & pltf. thereupon moved for judg- 
ment upon the admissions in the pleadings :— 
Held: pltf. was entitled to an inquiry as to 
damages arising from the admitted infringements 
only.—UNITED TELEPHONE Co. v. DONOHOE 
(1886), 31 Ch. D. 399; 55 L. J. Ch. 480; 54 L. T. 
34; 34 W. R. 326; 2 T. L. R. 3313; Griffin’s 
Patent Cases (1884-1886), 227, C. A. 

8080. ——— To exclude infringements before 
specification amended.|—The owners of a patent 
for ‘‘ Improvements in & appertaining to the manu- 
facture of candy ’’ brought an action for infringe- 
ment. The invention consisted in making candy, 
technically known as ‘‘ hard crack ”’ or ‘“‘ stick ”’ 
candy, in a vacuum pan. The specification had 
been amended prior to the action. Deft. did not 
deny infringement, but contended that the patent 
was bad because of prior publication, want of 
subject-matter, misleading & untrue statements 
in the specification, & insufficiency :—Held : the 

atent was valid. Pltfs. were given damages ; 
ut, as the patent had expired before the date of 
the judgment, an injunction was not granted. 

A certificate of validity of the patent was granted. 

Pltfs. moved for an order that the damages be 

assessed in respect of the use of the invention 

prior to the amendment of the specification as 
well as subsequent thereto. The motion was 
refused with costs.—KaNE & PATTISON v. BOYLE 

(J.) & Co. (1901), 18 R. P. C. 325. 

. 308 ———.]—The owners of a patent for 
improvements in machines for inserting metallic 

fastenings in boots, shoes, &- leather _work,”’ 

brought an action for infringement in which 
defts. relied at the trial upon the invalidity of the 
patent on three grounds: first, that the specifica- 
tion did not sufficiently distinguish tween 
what was old & what was new ; secondly, that as 
to claim 5 of the specification there was no subject- 
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matter, there being merely an aggregation of old 
parts performing no new function in combination ; 
& thirdly, that claim 12 claimed an invention 
which would not work & was useless. The last- 
named objection was founded on a mistake in 
one of the drawings showing a rod as rigid, & it 
was objected that, if the rod were rigid, the length 
of wire cut off would not be accommodated to the 
varying thickness of the leather used :—Held : 
(1) the combination as a whole was claimed, & 
there was a new combination producing an old 
result in a new & more profitable manner, & it 
was not essential to the validity of the patent to 
oint out the novelty of any element in the com- 
bination (2) there was good subject-matter in 
claim 5; & although there was a slip in the 
drawings of the rod, the portion of the machine 
in which this occurred was not the subject of the 
patent, & a competent workman would have 
introduced a known arrangement to correct the 
error ; (3) the patent, which had already expired, 
was valid; but the specification having been 
amended, & the ct. not being satisfied that the 
original claims were framed in good faith & with 
reasonable skill & knowledge, an ap ea as to 
damages was granted so as to exclude damages 
for any infringement anterior to the amendment 
of the specification BRITISH UNITED SHOE 
MACHINERY Co., Lrp. v. FUSSELL (A.) & Sons, 
Lip. (1908), 25 R. P. C. 631, C. A 
Annotations So Lynch & Wilson v. Phillips (1909), 26 
r . aby. efd. Read v. Stella Conduit Co. (1916), 33 
Election between enquiry & account of profits.)— 
See Sub-sect. 10, A., ante. 
Inquiry on discontinuance of action.|—See IN- 
JUNCTION, Vol. XXVIII., p. 521, No. 1276. 
Discovery on inquiry as to damages.]-—Sce Dis- 
COVERY, Vol. XVITI., p. 175, No. 1283. 





E. Account of Profits. 

See, now, Patents & Designs Acts, 1907 (c. 29), 
8. 34; 1919 (c. 80), s. 10, sched. 

3082. Right to account—Proof of profits made— 
Necessity for.|—-BACON v. SPOTTISWOODE, BACON 
v. JONES, No. 3030, ante. 

3083. ——.]—Where, after verdict 
in an action for the infringement of a patent, an 
order for an injunction & for an account to be 
taken of profits made by deft. is applied for 
under Patent Law Amendment Act, 1852 (c. 83), 
s. 42, the ct. will not make an order for an injunc- 
tion until it be shown that deft., after the verdict, 
has continued to infringe the patent; & before 
they will make an order for an account of profits 
to be taken, a strong case must be established 
that deft. has made profits by the infringement of 
aa a a v. EASTWwoon (1855), 3 OC. L. BR. 


3084. —— Loss by delay—Though action pend- 
ing against one of several infringers.)—The right 
to a decree in equity for an account of the profits 
made by the manufacture & .use of articles in 
infringement of a patent is incident to the right 
to an injunction to restrain future infringements ; 
& where no case is made for the injunction the 
account will not be decreed. The owners of 4 
patent for a peculiar mode of manufacturing iron 
wheels for railway carriages having discovered 
that several railway cos. were violating their 
patent brought an action for damages against one 
of such cos. only, but did not in any way give 
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notice to the other cos. to discontinue their 
infringements of wv right. In the action the 
validity of the patent was disputed, & it was not 
decided until three years after the patent had 
expired, when a verdict was given for pltfs. with 
large damages. Thereupon pltfs. filed a bill for 
an account of profits, & an injunction against 
another of the cos. who had infringed their patent, 
complaining of acts done nine years before :— 

Held: the delay was not excused by the pendency 

of the action, but was fatal to plitfs.’ case.— 

SmirH v. LONDON & SOUTH WESTERN Ry. Co. 

(1854), Kay, 408; Macr. 209; 2 Eq. Rep. 428; 

3 L. J. Ch. 562; 23 L. T. O. 8.10; 2 W. RB. 

310; 69 BE. R. 173. 

Annotations :—Refd. Price’s Patent Candle Co. v. Bauwen’s 
Patent Co. (1858), 4 K. & J. 727; Saxby v. Kasterbrook 
(1872), L. R. 7 Exch. 207. ; 

3085. Where damages recovered.]—In an 
action for the infringement of a patent, pltf. 
obtained a verdict for 40s. damages. Afterwards 
he obtained a rule, absolute in the first instance, 
ordering deft. to render an account of all the 
articles which he had before & since the com- 
mencement of the action made or sold in breach 
of plitf.’s patent, & pay to pitf. the moneys received 
for such articles. A rule nisi was obtained, on 
part of deft., to discharge this rule. By the 
affidavits it appeared that deft. had made profits 
by the sale of the pirated articles since the com- 
mencement of the action; but that he had 
discontinued the manufacture since the verdict & 
before pltf.’s rule was obtained; & it appeared 
that, shortly after the action commenced, pltf.’s 
attorney had told the other side that pltf. would 
take only nominal damages, & would, if necessary, 
file a bill in equity to obtain an account of the 
profits :-—Held: (1) the action was still pending, 
so as to give the ct. jurisdiction under Patent Law 
Amendment Act, 1852 (c. 83), s. 423; (2) there 
having been a verdict with damages, & there 
being no continuing piracy such as would give 
ground for an injunction, no account of the 
profits before action could be ordered: but, 
deft. might be considered a trustee for pltf. of 
those profits which he had made, pending the 
action, after notice that pltf. would require them ; 
& an account of those profits might be ordered.— 
HOLLAND v. Fox (1854), 3 HE. & B. 977; 2C. 1. Kt. 
1576; 23 L. J. Q. B. 357; 23 L. T. O. S. 230; 
] Jur. N.S.13; 2 W. R. 558; 118 E. lt. 1407. 
Annotations :— atent Type Founding Co. v. Lloyd, 

hi oN 





Reid. P. 

Same v. Walter (1860), 5 H. ~ 192; Elwood v. Christy 

(1865), 18 C. B. N. 8. 494. 

3086. ——— After expiry of patent—Where no 
doubt as to validity.|,—F. obtained a patent for 
umbrella ribs, & enjoyed it uninterruptedly to 
its conclusion, with the exception of an action for 
damages by H., another patentee, who recovere? 
£300 & a manufacture & sale of the ribs by D. & 
1). six months before it expired. IF. filed a bill 
& restrained D. & D., & the cause came to a 
hearing nine months after the expiration of the 
patent :—Held: the ct. could direct an account, 
notwithstanding the expiration of the patent ; 
but it must be a case where there was no doubt 
as to its validity—Fox v. DELLESTABLE, Fox v. 
JONES (1866), 15 W. R. 194. 

Amnolation :—Refd. Poupard v. Fardell (1869), 21 L. T. 696. 


3087. Infringement of minor details.|— 
Pitfs. were owners in England of a patent for 





phonographs granted to E., who remained 
possessed of an identical patent in America. 
Deft. purchased two of K.’s machines made 
abroad, & hearing of litigation concerning the 
patent, according to his evidence, he altered those 
two machines, so that in his opinion they were no 
longer infringements of the patent, by removing 
the recording point from the diaphragm, but he 
did not remove certain minor details of the 
machine which were covered by the patent. He 
used these machines, so altered, for public exhibi- 
tion. Pltfs. brought an action for infringement 
& obtained an interlocutory injunction. The 
whole patent, including the claims for the minor 
details, had been held to be valid in an action 
decided just before the commencement of this 
action. After the granting of the interlocutory 
injunction, deft. removed the other infringing 
details. The action now came on for trial :— 
H eld : deft. had infringed by using the minor 
details ; pltfs. were entitled to an injunction & an 
account of profits, with costs up to the trial.— 
Epison BELL PHONOGRAPH CORPN., Lrp. wv. 
ree aaa PHONOGRAPH Co. (1894), 11 R. P. C. 


Alternative to damages.|—Sce Sub-sect. 10, 


Dependent on right to injunction.|—See 
PSeNCuiON, Vol. XXVITI., p. 514, Nos. 1188, 
$9. 

3088. Review of master’s report.|—-CROSLEY v. 
Dersy Gas Lieut Co. (1838), 3 My. & Cr. 428 ; 
1 Web. Pat. Cas. 120, n.; 3 Jur. 692; 40 EB. R. 
992, L. C. 

Annotations :—Distd. Bacon v. Spottiswoode (1839), 1 Beav. 


382. Refd. Price’s Patent Candle Co. v. Bauwen’s Patent 
Candle Co. (1858), 4 K. & J. 727. 


3089. Multiplicity of suits in respect of same 
patent—Prior decision as to validity.}—FoxWELL 
v. WEBSTER, No. 2864, ante. 

3090. Accounts in Privy Council proceedings— 
Necessity for filing.]—The Judicial Committee will 
refuse to enter upon accounts in a patent case if 
they have not been filed as required by r. 9.—Re 
JouNson’s & ATKINSON’S PATENTS (1873), L. R. 
pee Os Bist 2G. 

3091. Action on amended specification—Account 
since date of amendment.J—WENHAM & Oo. v, 
CARPENTER, Topp & Co. (1887), 5 R. P. C. 68. 

3092. How profits assessed—Profits made by use 
of patent—Compared with means defendants would 
probably have used instead—-Not with those used 
before infringement.|—In an action for infringe- 
ment of a patent, judgment was given for pltt., 
& he clected to take an account of profits. On 
the application of pltf., it was ordered that defts. 
should give information as to the profits they had 
made immediately before they commenced to use 
pitf.’s invention, which _was an appliance for 
turning large ingots. Defts. had been using 
manual labour previously. After they were 
restrained from infringing, they used a modifica- 
tion of pltf.’s invention, which was not an infringe- 
ment. The Chief Clerk found the amount of 
profiis was £250, basing his finding on a com- 
parison with the appliance subsequently used. by 
defts., on the ground that just before pltf.’s 
invention, their works were Mm an unfinished 
state, & that therefore manual labour was not the 
true test, but he found that if manual labour was 
to be taken as the test, that ““- ~"-""s ‘wore 
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ment: Sub-sect. 10, E., F. & G. (a) & (b).] 
£2,000, basing his finding on the books of defts. 
It was held at the trial that the comparison had 
been directed to be made by his previous order 
with what defts. had been doing before they used 
pltf.’s invention, & that the Chief Clerk had 
taken, therefore, a wrong basis. The judge dis- 
charged the certificate & referred the inquiry to 
an official referee. Defts. having appealed, pltf. 
submitted that the test was with manual labour, 
but that the larger sum of £2,000 found by the 
Chief Clerk was not large enough, & that defts.’ 
books were not accurate. The Ct. of Appeal laid 
down, during the argument, that the true test of 
comparison was with what defts. would probably 
have used instead of the invention, looking at all 
the circumstances of the case. The ct. then went 
.into the details to save a further reference back, 
& the parties consented to leave all matters in 
difference to the ct. to determine. The Ct. of 
Appeal by their judgment, after expressing an 
opinion that an account of profits was extremely 
difficult to work out, & should rarely be chosen, 
discharged the order of the judge below & the 
certificate, & ordered defts. to pay pltf. £3,000 in 
satisfaction of all demands with all costs.— 
SIDDELL v. VICKERS (1892), 9 R. P. C. 152, C. A. 
Annotation :—Refd. Ehrlich v. Ihlee & Sankey (1888), 4 

T. L. R. 337. 

3093. Rejection of entries in book tendered 
by defendant.]—-The A. co., as owners of certain 
letters patent, brought an action for royalties 
against F., & an account was ordered. On taking 
the account, deft. delivered an account based on 
the entries in a certain book, but the Registrar 
treated the book as not reliable, & found deft. 
liable to pay a balance of £85 7s. 10d. & based his 
finding on certain estimated calculations which he 
made. The Vice-Chancellor of the County Pala- 
tine refused to interfere with this finding, & deft. 
appealed to the Ct. of Appeal :—Held: upon the 
evidence, the finding was right, & the appeal was 
dismissed, with costs. 

I think we cannot say that the Registrar was 
wrong in arriving at the result that deft. had not 
accounted for all the hats in respect of which he 
ought to pay a licence & I am not called upon to 
criticise too closely the particular figure at which 
he has arrived (LorD RussELL, C.J.).—AILMA 
VENEER FELT Co., Lrp. v. FISHER (1896), 14 
R. P. C. 159, C. A. 

Discovery in account of profits.|—See Dts- 
COVERY, Vol. XVIII., pp. 67, 216, Nos. 249, 252, 
1634-1636. 
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' 8094. oe of court to grant or refuse.]— 
[ERGENTHALER LINOTYPE Co. v. INT > Co. 
Lap. No. 3002, ante, pine eee eee 
- Purpose of order—To protect patentee— 

Not to punish infringer.]—MmnoEnTHALen LINo- 
TYPE Co. v. INTERTYPE Co., Lrp., No. 3002, ante. 
3096. Destruction may be ordered—Though pro- 


perty in infringer.]—vV. 
2556. ante. Ser! VAVASSEUR v. Krupp, No. 
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8098. ——— Nature of invention./—I am not 
disposed to make any order for the deliv or 


destruction of the appliances used by the deft, in 
infringement of pltf.’s patent. This I say, not 
because of tho circumstances of the case, but by 
reason of the nature of the invention (KEKEWIcH, 
J.).—SIDDELL v. VicKERS, Sons & Oo., Lorn. 
(1887), as reported in 5 R. P. C. 813; on appeal 
(1888), 39 Ch. D. p. 100, C. A. ; sub nom. VICKERs, 
oe & Co. v. SIDDELT. (1890), 15 App. Cas. 496, 
H 


‘Annotations :—Mentd. Ehrlich v. Ihloc & Sankey (1888), 4 
1. L. R. 337; Kelly v. Heathman (1890), 45 Ch. D. 256; 
Longbottom v. Shaw (1891), 8 R. P. C. 333; Gadd v. 
Manchester Corpn. (1892), 9 T. L. R. 42; Nuttall v. Har. 

ves, [1892] 1 Ch. 23; Savage v. Harris (1896), 12 

TT. R. 187; Taylor & Scott v. Arnand & Northern Press 
& Engineering Co. (1900), 18 R. P. C. 53; v. Cressy 
(1901), 17 Rt. P. C. 255; Tubes v. Perfecta Seamless Stoc! 
Tube Co. (1902), 20 R. P. C.. 77; Patent Exploitation v. 
Siemens (1904), 21 R. P. C. 5413 
Motor Equipments (1924), 41 R. P. C. 482; Benton & 
Stone v. Denston (1925), 42 R. P. C. 284; Mellor v. 
Beardmore (1926), 43 R. P. C. 361. 

8099. When order may be made—On motion to 
vary the minutes.|—EpIson & Swan Unrrep 
E,ectric Licut Co. v. HorLaAnnD, No. 2561, ante. 

3100. Order may be limited—To infringing parts 
only.|—EpIsON BELL PHONOGRAPH CoRPN., Lrn. 
v. SmaTtH & Youna (1894), 11 R. P. C. 389; 10 
T. L. R. 622, C. A. 

Annotations :—Rexd. Gold Ore Treatment Co. of Western 
Australia v. Golden Horseshoe Estates Co., Golden Horse- 
shoe Estates Co. v. Gold Ore Treatment Co. of Western 
Australia (1919), 36 R. P. C. 95. Mentd. Hatmaker v. 
Nathan (1917), 35 R. P. C. 61. 

3101. ———- -———.]—-MERGENTHALER LINOTYPE 
Co. v. INTERTYPE Co., Lrp., No. 3002, ante. 

3102. Order for delivery up—Not varied to order 
for destruction—On subsequent motion.]—This 
was a motion to vary minutes of judgment 
delivered on June 17, 1911, whereby defts. in the 
action were ordered, among other things, to make 
& file within fourteen days after service of the 
judgment upon them a full & sufficient affidavit, 
to be made by the secretary or other proper officer, 
stating what arc lamps or parts of arc lamps were 
in their possession or power made in infringement 
of the said letters patent, & within four days from 
the filing of such affidavit to deliver up to pltfs. 
the arc lamps or parts of arc lamps that should 
by such affidavit appear to be in their possession 
or power by adding to such minutes immediately 
after the words ‘‘deliver up to pltfs.’”’ the words 

or in the presence of plitfs. or their agents destroy 
or otherwise make unfit for use.’? The motion was 
refused.— BRITISH WESTINGHOUSE ELECTRIC & 

MANUFACTURING Co., Lip. v. ELECTRICAL CoO., 

Lrp. (1911), 55 Sol. Jo. 689; 28 R. P. O. 517. 





G. Certificate of Validity. 
(a) In General. 

See, now, Patents & Designs Acta, 1907 (c. 29); 
s. 353; 1919 (c. 80), sched. 

3103. By whom granted—Supreme court.|-— 
I am clearly of opinion that this is not a case in 
which solr. & client costa can be recovered under 
the statute because in my judgment the ct. which 
decided upon the merita of Bennis’s patent was 
not a ‘ct. or judge’ within Patents, Designs, & 
Trade Marks Act, 1883 (c. 57). “Ct. or judge 
there means clearly a superior ct., & the “‘ judge 
must be taken to be a judge of such ct. (DAY; J.). 
—Procror v. SUTTON DGH CHEMICAL CO. 
(1888), 5 R. P. C. 184. 
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8104. Certificate must be put in evidence.|— 
Patent Law Amendment Act (c. 83), s. 43, enacts 
that it shall be lawful for the judge before whom 
an action for iufringing letters patent shall be 
tried, to certify on the record that the validity of 
the patent came in question; & that ‘ the record, 
with such certificate, being given in evidence in 
any suit or action for infringing the said letters 
patent,’’ shall entitle pltf., on obtaining final 
judgment, to ‘‘ his full costs, charges, & expenses, 
taxed as between attorney & client,’’ unless the 
judge shall certify that he ought not to have such 
full coscs. An action having been brought by a 
patentee, arcpear rg f for the recovery of 
royalties under a due licence, a compromise was 
entered into before pltf.’s case was closed, & an 
order of Nisi Prius was drawn up, under which 
deft. was to pay an hae sum, & a verdict was 
to be entered for pltf. in the action, for 40s. 
damages, & costs, with all ‘‘ usual certificates.”’ 
After the cause was thus disposed of, the presiding 
judge, upon an ez p. application, indorsed on the 
record a certificate that the record in a certain 
action wherein B. was pltf. & K. was deft., & the 
certificate thereon indorsed, was given in evidence 
at the trial of this action :—Held: this certificate 
was improperly granted, the record & certificate 
in the former action not having been given in 
evidence, & it not being under the circumstances 
a ‘usual certificate ’’ within the contemplation 
of the parties.—Bovia. v. HADLEY (1864), 17 
C. B. N.S. 485; 4 New Rep. 464; 10 L. T. 650; 
144 BK. R. 176. 

3105. Defendant successful in actlon—Cannot 
obtain certificate that validity came in question.]— 
BADISCHE ANILIN UND SODA FABRIK v. LEVIN- 
STEIN, No. 3177, post. 

3106. Whether certificate should be pleaded.]— 
This was a motion for judgment in default of 
defence in an action for infringement of a patent, 
a certificate as to the validity of which had been 
granted in a previous action. The statement of 
claim did not plead the certificate but asked for 
solr. & client costs. The proposed minutes 
provided for an injunction, an inquiry as to 
damages, & an order for payment of the amount 
awarded within 14 days after it was ascertained, 
delivery up of infringing arts., for taxation of 
costs up to & including the judgment, as between 
solr. & client, & payment of such taxed costs; 
the costs of the inquiry as to damages to be 
reserved & liberty to apply. An order was 
granted according to the terms of the proposed 
minutes, with two variations, the costs to include 
the particulars of breaches which the ct. certified 

be reasonable & proper, & all subsequent costs 
to be reserved instead of only the costs of the 
inquiry, but expressed the opinion that the 
certificate of validity ought to have been pleaded. 
—PNEUMATIC TyrE Co., LTD. v. CnisHoLmM & Co. 
(1896), 13 R. P. C. 488. 

3107. Limitation of certificate—To one claim of 
Specification.|—-A patent was granted for ‘‘ Im- 
provements in receivers for use in wireless tele- 
graphy ’’; claim 3 of the specification was as 
follows :—‘‘ A vacuum tube containing a hot 
filament, a grid formed as a closed cylinder 
completely surrounding the filament, & a third 
clectrode in the form of a cylinder surrounding 
the grid substantially as described.” In an 
action for infringement of that patent, & of 
another patent not material for the puro of 
this report, pltfs.’ alleged infringement of claim 3. 
See ee ee 

t. must be satisfied contention; (J 


te, the Cc sa 
(a) that in the co : i 
validity of the Satene pag ag the | has been arriv: 
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at the patent is prima 
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Defts. denied infringement, & alleged that the 
manufacture & sale complained of had been, in 
part, by defts. as agents or contractors for His 
Majesty’s Govt. They alleged that the patent 
was invalid by reason of (inter alia) want of 
novelty, & subject-matter. At the trial, defts. 
contended that the anode, as well as the grid, 
must be in the form of a closed cylinder com- 
pletely surrounding the filament, & that the 
grid, which was a loose, open-ended cylinder, was 
not in that form. Pltfs. contended that the 
word ‘* closed ’’? meant ‘electrically closed,” not 
* physically ’’ or ‘“‘ geometrically closed.” At the 
trial it was held, that, although the grid must be 
in the form of a closed cylinder completely sur- 
rounding the filament, the anode need not be in 
that form; that the word ‘“ closed’’ was used, 
not in the sense contended for by pltfs., but in 
its ordinary sense; & that, if that was so, defts.’ 
valve contained no such grid as was claimed & 
was not an infringement; & that claim 3 was 
valid. <A certificate of validity, limited to claim 3, 
was given :—Held: it was impossible to read the 
word ‘‘ closed ”’ in the claim except in its ordinary 
= eS meaning, physically or geometrically 
closed. 

In Nobel’s Explosives Co. v. Anderson, ‘‘ Cordite ”’ 
Case, No. 2441, ante, RomER, L.J., pointed out that 
infringement must be of the invention claimed, not 
the invention which the patentee might have 
claimed if he had been well advised or bolder. It 
is therefore to the claim that one must direct one’s 
first & chief attention, though of course the claim 
itself must be read in the light of what has been set 
out in the body of the specification (LORD DUNEDIN). 
—MARCONI’s WIRELESS TELEGRAPH Co., . v. 
MULLARD Rapio VALVE Co., Lrp. (1924), 41 
R. P. C. 323. H. L. 


Annotation :—Mentd. Brown v. Sperry Gyroscope Co. (1924), 
42 R. P.C. 111. 


3108. Action on threat of legal proceedings. |— 
CRAMPTON v. PATENTS INVESTMENT Co. (1888), 
5 R. P. C. 382. 

Annotation :—Mentd. Kelvin v. Whyte, Thomson (1907), 25 

R. P. GC. 177. 

Effect of certificate on costs in subsequent 
action.|—See Sub-sect. 11, E., post. 


(6) Finality of Certificate. 

3109. Certificate granted — Whether sufficient 
for subsequent actions.|—(1) When a certificate 
of validity has been granted in a former action it 
need not be again granted. ; : 

(2) The utility of a patent must be judged by 
reference to the state of things at the date of the 
patent; if the invention was then useful, the fact 
that subsequent improvements have replaced the 
patented invention & rendered it obsolete & com- 
mercially of no value, does not invalidate the 
patent (LINDLEY, L.J.).—Epison & Swan UNITED 
Execrnic Liacnt Co. v. HoniaANnd (1889), 41 
Ch. D. 28; 58 L. J. Ch. 524; 61 L. T. 323 37 
W. R. 699; 5 T.T.. R. 294; 6 R. P. C. 2438, C. A. 


Annotations :—As to (2) Apld. Lane Fox v. Kensington 
Henig ce ine ae) bE Aa 
e Vv. e 9 e e e 
os ectric Go: Are Lamp Co. (1908), 
22 R. P. O. 277; Layland tv. Bold ) P. CO. 
249, 547; Osram Lamp Works v. Pope’s Electric Lamp 
Co. (1917), 34 R. P. C. 369; Gold Ore Treatment Co. o 
Wostern Australia v. Golden Horseshoe Estates Co., 
Golden Horseshoe Estates Co. v. Golden Ore Treatment 
Co. of Western fiers dds — ae ee OF Priarey 
: - v. arleswo ‘ 
Pee ae Mentd. Wallace v. Tullis Russell (1921), 


nr. P 
38 Tt. P. C. 199. 


i 


has been no collusion.—GaNE MILKING- 
Pp MacuHinz Co. v. MacEwan & Co. 
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8110. —— Certificate granted before speci- 
fication earpaar pein Par? an action for infringement 
of two patents relating to dyes defts. alleged that: 
the patents were, or had become, invalid because, 
first, pltfs., the owners of the patents, had no 
intention to manufacture in this country; 
secondly, that they had not manufactured in this 
country, & had used the patents to prevent other 
persons from doing so; &, thirdly, that they had 
charged exorbitant prices for the patented articles, 
much in excess of those charged in other countries. 
Plitfs. alleged that these grounds of invalidity 
were bad in law, but that the excise duty on 
alcohol would prevent profitable manufacture in 
this country, & that their prices in this country 
were not exorbitant having regard to the circum- 
stances, including the more complete protection 
against infringement as compared with other 
countries, in some of which chemical products 
cannot be protected by patents :—Held: pltfs. 
had never manufactured or intended to manu- 
facture in this country, & the dyes were sold at 
a price considerably higher than in countries 
where they were not protected by patents, & 
higher than in certain countries where the protec- 
tion was less complete; but even if exorbitant 
charges for the patented articles would make the 
patents invalid, the prices were not proved to be 
so exorbitant & unreasonable as to invalidate 
them ; as the dyes had been used in this country, 
the invention had been introduced into this 
country for the public good, & manufacture in 
this country is not a condition of the grant of a 
patent. Judgment was given for pltfs. with 
costs against such of defts. as had infringed. A 
certificate having been granted in a previous 
action as to one patent, that the validity of the 
patent came into question, although the patent 
was then held to be, before amendment of the 
specification, invalid as to one claim on the 
ground of insufficiency, the ct. refused to go 
behind the certificate or entertain any question as 
to the jurisdiction to give such a certificate.— 
BADISCHE ANILIN UND SODA FABRIK v. THOMPSON 
(W. G.) & Co., Lrp. (1904), 21 R. P. C. 473. 


Annotation :—Refd. Badische Anilin und Soda Fabrik v. 
Chemische Fabrik Vormals Sandoz (1903), 88 L. T. 490. 

















3111. ——— -.|—Brooks (J. B.) & Co., 
Lrp. v. RENDALL UNDERWOOD & Co., LrD., No. 
3276, post. 

3112. Further grounds raised.|— 


FLour Oxipizina Co., Lip. v. HuTcHINSON 


(J. & R.), No. 3259, post. 


(c) On what Issues Granted. 


8113. Want of novelty.]——GILLETT v. WILBy, 
No. 2643, ante. 

3114. Subject-matter.] — Letters patent 
were granted for an invention of ‘‘ Improvements 
in diaphragm horns & like sound-producing 
instruments.’”’ The first claim of the specification 
was as follows: ‘‘ Sound-producing apparatus as 
hereinbefore referred to, comprising the combina- 
tion of a chamber for the reception of the fluid 
injected, an open expansion chamber constituted 
by a bell-shaped mouthpiece of which the smaller 
end extends axially within the first chamber, a 
diaphragm constituted by a thin metal plate co- 
axial with said mouthpiece & held under tension 
on the smaller open end thereof & serving as an 
obturator for the fluid under pressure, & means 
for regulating at will the pressure with which the 
Plate presses against the smaller end of the 





PATENTS AND INVENTIONS. 


mouthpicce, substantially as & for the purposes 
hereinbefore set forth.”’ In an action for infringe- 
ment of the patent deft., a nominee of the govt. 
(inter alia), denied infringement & alleged that 
the patent was invalid on the ground of want of 
novelty & subject-matter :—Held: A.’s device 
was something quite novel, there was no evidence 
that it had ever been used, & under those circum- 
stances there was no common knowledge which 
could be treated as conveying further information 
in addition to that conveyed by A.’s specification, 
& there was no common knowledge which would 
have given the patentees the materials for the 
variant which they made in A.’s device; such 
variant had resulted in patentable utility & it 
was not obvious & formed a distinct inventive 
step ; & the patent was valid & had been infringed. 

The means by which an object is attained may 
be perfectly simple & perfectly common, but yet 
there may be invention, if the patentee has 
discovered a variant which will render more 
useful that which has been previously described 
(WARRINGTON, L.J.).—TESTE v. COOMBES (1923), 
41 R. P. C. 88, C. A. 

3115. Utility.)—In an action for in- 
fringement of two patents by using & subsequently 
selling an unlicenced patented article deft. pleaded 
that the patents were invalid, one by reason of 
anticipation, want of utility, & want of subject- 
matter, the other by reason of want of utility & 
want of subject-matter. At the trial the only 
substantial issue was the alleged anticipation of 
the first patent :—Held: there had been no 
anticipation of the first patent, & in both patents 
there was utility & proper subject-matter. The 
patents were accordingly held valid. An injunc- 
tion & an inquiry as to damages were granted 
with a certificate as to the particulars of breaches 
& a certificate of validity —DE DION BoUTON 
(1907), Lrp. v. MuSKETT (1909), 26 R. P. C. 404. 

3116. J—NESTLE (C.) & Co., 
Lrp. v. EUGENE, LTp., No. 2386, ante. 

3117. Disconformity—Prior grant.|— 
The owners of five patents commenced an action 
for infringement of the same, but subsequently 
withdrew one, & at the trial offered no evidence 
on another. Defts. denied infringement, & alleged 
as to C.’s patent that it was invalid on several 
grounds, relying especially on a prior grant to W. 
& on disconformity, &, as to two patents of S., 
on anticipation & prior grant :—Held: these 
three patents were valid, & had been infringed. 
Judgment was given for pltfs. on the three 
patents, certificates of validity being granted as 
to them.—BIRMINGHAM PNEUMATIC TYRE SYNDI- 
CATE, Lip. v. RELIANCE TYRE Co. (1902), 19 
R. P. C. 298. 

8118. Plaintiff failing on issue of infringement— 
Whether certificate granted.|—-Morris & BASTERT 
v. YOUNG (1895), 12 R. P. C. 455, H. L. 

3119. ——- ——..]—In 1892, letters patent were 
granted to B. for improvements in sewing 
machines. In 1895, B. commenced an action 
against defts. for infringement. Defts. denied 
infringement, & denied the validity of the patent 
on the grounds (inter alia) that the alleged inven- 
tion was anticipated by several old machines 
prior patents, & that there was no invention :— 
Held : the patentee claimed a special arrangement 
acted upon as mentioned & described, & the 
specification; being so construed, the invention 
might be good subject-matter; as all the parts 
were old, the patentee could not claim to cover 
mechanical equivalents; & the defts. had not 
infringed. The appeal was dismissed, with costs, 
but a certificate that the validity of the patent 
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had come in question was granted.—BIRCH v. 
Harrap & Co. (1896), 13 R. P. C. 615, C. A. 
8120. —— .|—M., the patentee of a new & 
improved machine for brea up the surfaces of 
roads, commenced an action for infringement, in 
which one deft. denied infringement & the validity 
of the patent, but at the trial relied principally on 
infringement, & only alleged that the patent was 
invalid if it were so widely construed as to include 
what he did. The third claim of the specification, 
which was chiefly relied on by pltf., was as 
follows :—‘‘ In a road breaking machine in com- 
bination with a pivoted tool bolder, carrying tools 
at either side, a frame in which said tool holder is 
pivoted arranged to slide vertically in guides 
substantially as described & illustrated herein.”’ 
The machine complained of had no pivot, the 
frame of the tool holder resting loosely on a 
washer above a nut; the frame was capable of 
being raised or lowered by means of a screw, & 
was also capable of being raised or canted by 
reason of its loose fitting, but that movement was 
controlled partly by springs & was limited by the 
outer sides of the machine; subject to these the 
tool holder was during working free to swing, 
whereas in pltf.’3 machine there was a locking 
lever to fix the angle of the tools to the ground ; 
there were also differences in the arrangement for 
vertical adjustment. The second deft. had been 
added as a deft. by amendment, & at the trial no 
evidence was given of infringement by him before 
the date of the writ :—Held: the patentee claimed 
a combination, & claim 3 was a claim for the frame 
in combination with the pivoted tool holder, & 
the machine complained of had no pivot or the 
mechanical equivalent of a pivot; & the arrange- 
ment for vertical sliding was different from that 
described in the specification; & the machine 
complained of was not an infringement of the 
patent, & no evidence had been given against the 
second deft. of any infringement or intention to 
infringe at the date of the writ. Judgment was 
given for the defts. with costs, with a certificate 
that certain of the particulars of objections were 
reasonable & proper; but a certificate was given 
to pltf. that the validity of the patent came into 
question.— MORRISON v. ASPLEN (1904), 21 R. P. C. 





(d) When Granted. 
i. In General. 

3121. At time of trial.]|—In an action for the 
infringement of a patent, brought on July 138, 
pltf., to entitle himself to treble costs, put in evi- 
dence the certificate of a judge on a previous trial, 
under 5 & 6 Will. 4, c. 83, s. 3. He obtained a 
verdict, damages 1s., but did not request the judge 
at the second trial to certify under 3 & 4 Vict. 
c. 24, s. 2, which received the royal assent or. 
July 3, ten days before the trial :—Held: this 
latter Act applied to the present action; pltf. 
could not have his full costs, or treble costs, 
without the certificate of the judge who tried 
the cause; & a judge had no power to grant 
the certificate after taxation; qu.: whether 
& judge has power to grant a certificate after 
another cause has been called on.—GILLETT v. 
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GREEN (1841), 7 M. & W. 347; 9 Dowl. 219; 
H. & W. 146; 1 Web. Pat. Cas. 271; 10 L. J. Ex. 
124; 5 Jur. 9; 151 E. R. 799. 

3122. Patent not declared valid.]|—ACETYLENE 
ILLUMINATING Co. v. UNITED ALKALI Co., No. 3432, 


ost. 
i 8128. No serious contest as to validity.|— 
COoOKSLEY v. CROWTHORN ENGINEERING Co., Lp. 
(1921), as reported in 38 R. P. CO. 294. 

3124. Defendants appearing at trial—But taking 
no part in proceedings.|—-CONSOLIDATED PNEU- 
maATIO Toon Co., rp. v. CHURCHILL (CHARLES) 
& Co., Lrp. (1905), 22 R. P. C. 367. 


ii. Defendant Consenting to Judgment. 

3125. Whether certificate granted.|—If, in an 
action for the infringement of a patent, deft. 
plead not guilty, that the invention was not new, 
& that the specification is not sufficient; & deft. 
at the trial consent to a verdict for pltf., without 
any evidence being given, the judge will not 
certify, under 5 & 6 Will. 4, c. 83, s. 3, ‘‘ that the 
validity of the patent came in question before 
him.’’—STOCKER v. RoDGERS (1843), 1 Car. & Kir. 
09, N. P. 

3126. .|—After the trial of an action for 
infringement of a patent, in which the validity of 
the patent was disputed by defts., had lasted 
several days, the parties agreed to a consent ordcr. 
The terms of the order were judgment for pltfs. 
on the validity of the patent, judgment for defts. 
on the question of infringement, pltf. to pay part 
of defts.’ costs & not to bring actions for infringe- 
ment against defts. or their customers on the same 
patent. This order was read to the ct., &, on the 
application of pltfs., the judge granted a certificate 
that the validity of their patent had come in 
question. DELTA MeEtTaut Co., Lrp. v. MAXIM- 
NORDENFELT GuNs & AMMUNITION Co., LOp. 
(1891), 8 R. P. C. 247. 

Sa pa :—Folld. Gerbold v. Radnall (1913), 30 R. P. C. 








3127. ——.]—-ACETYLENE ILLUMINATING Co., 
Lrp. v. MIDLAND ACETYLENE (PARENT) SYNDICATE, 
Lrn., No. 3142, post. 

3128. .J|—Plitfs., as the owners of three 
patents for improvements in various parts of the 
mechanism of motor cars, sued deft. for inf e- 
ment. Deft. admitted infringement of each of the 
three patents, but contended they were invalid 
on various grounds. The case as to each of the 
patents was treated as a separate action. Duri 
the hearing of the action on the third pee deft. 
withdrew his defence :—Held : all the three patents 
were valid. The usual relief was granted, including 
a certificate that the validity of each of the 
patents had come into question.— British Moron 
TRACTION Co., LTD. v. VAUGHAN SHERRIN (1901), 
18 R. P. C. 265. 

3129. -|—A patent was granted to C. in 
1894 for improvements in apparatus for trans- 
mitting orders, notifications, & the like from one 
part or station of a navigable vessel to another, 
& analogous purposes. A second patent was 
granted to C. & B. in 1898 for ‘‘ Improvements in 
or connected with ships’ & analogous telegraphic 


apparatus.” At the trial of an action brought for 








SON ¥. STANDARD PISTON Rina & 
ENGINEERING Co., LiTp. (1910), 27 
R. P. C. 266.—SCOT. 

PART XIV. SECT. 2, SUB-SECT. 10.— 
between the G. (da) fi. 


k. Defendants withdrawing from | ordered, but two days before the date 
court—After application for adjourn- | fixed for the 
DESCENT Gan Bee ia Saban a Saree nt 
GQ : . @ en. me 
M‘GraDY (JOHN) Co. (1901), 18 | parties inte ct was erented. R, 
R. P. ©. 613.—IR, applied for a certificate that the validity 


l. Settlemené of action.]—~R. raised 


of the patent had come into 
The application was granted.— ROBERT- 


P 8125 i. Whether e€ granted. | — 
T. 


certificat 
EEL RAILWAY JOURNAL Box Oo., 
NELSON & Co., Ltn. 


uestion. | LTD. v. Hurst, NE 
(1909), 26 R. P. C. 493,.—SCOT. 
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Sect. 2.—Legal proceedings in respect of infringe- 
ment: Sub-sect. 10, G. (d) ii. & itt., & H.; 
sub-sect. 11, A.|] 

infringement of both patents, defts., before any 

evidence had been given, submitted to an injunc- 

tion on the second patent. Evidence as to the 
validity of the second patent was then given, 
defts. taking no part therein after all the evidence 
as to the first patent had been heard, defts. sub- 
mitted to an injunction, with costs & agreed 
damages, with regard to that patent, pltfs. agreeing 
to grant them a licence. A certificate of validity 
in respect of each of the patents was given.— 

CHADBURN’S (SHIP) TELEGRAPH Co., LTp. v. 

ROBINSON (1905), 22 R. P. C. 468. 

3130. !—An action was brought for 
infringement of a patent, & in the defence it was 
alleged that the patent was invalid, grounds of 
want of novelty, want of subject-matter & want 
of utility being set out in the particulars of objec- 
tion. At the trial, counsel for defts. stated, at 
the opening of the case, that they did not propose 
to contest the matter further & were willing to 
submit to an injunction. Thereupon, counsel for 
pitfs. asked to be allowed to call evidence as to 
the validity of the patent, as an application would 
be made for a certificate that the validity of the 
patent came in question. After argument, cvi- 
dence was allowed to be given. 

An injunction was granted & an order was made 
for delivery up & costs & a certificate as to validity 
was granted.— BROWNE v. CYKO MANUFACTURING 
Co., Lrp. (1920), 37 R. P. C. 270. 

3131. ——— Consent on terms.]—The owner of 
a patent having brought an action for infringe- 
ment, deft. pleaded non-infringement & invalidity, 
but during the trial he consented to an injunction 
on certain terms, including the grant to him of a 
licence on royalty, & judgment was given accord- 
ingly. The judge refused to grant a certificate 
that the validity of the patent came in question.— 
CLAUGHTEN v. FoOsTer (1903), 21 R. P. C. 17. 

3132. ———.|— FERGUSON SUPERHEATERS, 
Lrp. v. ASKERN CoAL & IRON Co., Lrp. (1912), 29 
R. P. C. 431. 

3133. ——.|—In an action for infringe- 
ment of a patent, in which defts. denied the validity 
of the patent & delivered particulars of objections, 
at the close of the evidence of the first witness for 
pitf. the case was settled & an order taken for an 
injunction without costs. <A certificate that the 
validity of the patent came into question was, after 
discussion, granted.—GERHOLD v. RADNALL (1913), 
30 BR. P. C. 283. 

3134. -}—An action was commenced 
by the owners of two patents in which deft. by his 
defence & particulars of objections originally 
alleged the invalidity of both patents, but on 
Jan. 28, 1919, shortly before the trial of the 
action, he withdrew that defence as to the earlier 
of the two patents. The action came on for trial 
on Mar. 19, 1919, but terms of settlement had 
already been agreed & embodied in minutes, which 
provided for an injunction. It was agreed that 
what pltfs. had complained of as regards the second 
patent was outside the claim. Pltfs. asked the ct. 
to grant certificates that the validity of the patents 
came in question, & asked to be allowed to adduce 
evidence as to validity :—Held: as regards the 
first patent, the defence of invalidity having been 
withdrawn, pltfs. ought not to be allowed to adduce 
evidence which would have been irrelevant & 
inadmissible if the action had gone on; & as 
regards the second patent having regard to the 
agreement, the case was not one for granting a 

















-PATENTS AND INVENTIONS. 


certificate. Certificates asked for refused.— 
ae aa ala Lrp. v. ANDERSON (1919), 36 
3135. ——.]-——_ Emprey (l.) & EMBREY 
(H. P.) v. BucktEy (J. W.), EMBRBEY (L.) & 
EMBREY (H. P.) v. GREENWOOD & SHARP (1919), 
36 R. P. C. 221. 
8136. —— -]—-BLATCHFORD v. 


Grunpy, Lrp. (1921), 38 R. P. C. 412. 
Sa ving ved ier Waheaaeas Auster v. Beaton (1919), Ltd. (1922), 40 





Cory & 





3137. .|}—AvusTerR, LTp. v. BEATON 
(G.) & Son (1919), Lrp. (1922), 40 R. P. C. 46. 





emer —enrih 


iii. Defendant Not Appcaring. 

3138. Whether certificate granted.|] — Wrs: 
LAMP Co., Lip. v. ATKINSON (TRADING AS THE 
HEALTH FILTER Co.), No. 3011, ante. 

3139. ———.]— Gat v. O’NEILL & BRown (1909), 
27 R. P. C. 18. 

3140. Defence denying validity.|—-PERon1 
v. HUDSON, No. 2932, ante. 

‘ .'—EDISON BELL PHONOGRAPH 
CoRPN., Lp. v. EDISON PHONOGRAPH Co. (1893), 














11 R. P. C. 33. 
3142. ——.]— ACETYLENE ILLUMINATING 
Co., Lrp. v. MIDLAND ACETYLENE (PARENT) 


SYNDICATE, Lp. (1900), 17 lt. P. C. 534. 

3143. ——.]|—-SACCHARIN CoORPN. v. SITOS 
(1899), cited in 17 R. P. C. at p. 536. 

3144. -}—In 1886 a patent was granted 
to I. for ‘‘ improvements in illuminant appliances 
for burners’’; & in 1893 a further patent was 
granted to I. for ‘‘ an improvement in incandescent 
gas burners.’’ These two patents became vested 
in pitf. co., who brought an action against deft. 
for infringement. The 1886 patent was sub- 
sisting at the date of the writ, but had lapsed before 
judgment.’ Deft. raised the question of the 
validity of the 1893 patent in his defence, but did 
not appear at the trial :—Held: deft. had infringed 
the patent of 1893, & an injunction & a certificate 
that the validity of the patent had come in question 
were granted.— WEISBACH INCANDESCENT GaAs 
Liaut Co., LTp. v. Krum™ (1901), 18 R. P. C. 211. 

3145. Evidence of validity given at 
trial.|-The grantee of a patent for improved 
machinery for making springs for shuttle pegs 
brought an action against defts., alleging infringe- 
ment & asking for the usual relief. Deft. delivered 
a statement of defence, whereby he denied infringc- 
ment & put in issue the validity of the patent, but 
did not appear at the trial:—Held: pltf. on 
proving his case was entitled to the relief prayed, 
& to a certificate that the validity of the patent 
came in question in the action.—Haypock v. 
BRADBURY (1886), 4 R. P. C. 74. 

8146. ——.|—This action was for 
infringement of a patent for “‘ improvements in & 
apparatus for recording & reproducing speech & 
other sounds.” Deft. denied infringement, & by 
his pleadings alleged the invalidity of the patent 
on various grounds, but did not appear at the trial. 
Formal evidence was called to prove the validity 
of the patent & pltf.’s title. An injunction was 
granted with an order for delivery up of infringing 
articles & the usual certificates.—EDISON UNITED 
PHONOGRAPH Co. & EDISON-BELL PHONOGRAPH 
Corpn., Lrp. v. YOUNG (1894), 11 R. P. O. 489. 

3147. cen ee ee. —~BROOKS (J. B.) & Co., 
Lrp. v. Lycett, Lrp. (1903), 20 R. P. C. 890. 

3148. ——- ———- ——.]| —-SODASTREAM, LTD. v. 
DAVEY (1907), 24 R. P. C. 763. 

3149. ———- ——— ———..] — JACKSON BOILERS, 
ie v. FournrEss LAMP Co. (1911), 28 R. P. C. 


























Part XIV.—INFRINGEMENT. 


H. Revocation. 

See Patents & Designs Act, 1907 (c. 29), s. 32. 

3150. Fiat of Attorney-General—Necessity for.} 
—The appeal was allowed, & an order for revoca- 
tion was made, notwithstanding the fact that the 
fiat of the A.-G. had not been obtained when the 
counterclaim for revocation was delievered, it 
being held, that, in the special circumstances of 
the case, the counterclaim was to be deemed to 
have been delivered after the fiat had been obtained. 

desire to give a caution as to following what 
may be called the practice said to be followed or 
established by Re Dege’s Patent, No. 2140, ante, 
Re Jameson's Patent, No. 2141, ante, & the like. 
I think a little more care & attention must be 
given to obtaining the authorisation by the A.-G. 
because Patents & Designs Act, 1907 (c. 29), 
s. 32, must be followed by deft. who is to obtain 
the relief by revocation (PoLtLtock, M.R.).— 
BRITISH THOMSON-HovusTON Co., Lrp. v. BRITISH 
INSULATED & HELSBY CABLES, LiTD., as reported 
in (1024), 41 R. P. C. 345, C. A.; affd. sub nom. 
BritisH THoMSON-HovustTon Co., Lip. v. CHARLES- 
WORTH, PEEBLES & Co., BrRiTIsH THOMSON- 
Houston Co., Lrp. v. British INSULATED & 
HELSBY CABLES, Lrp. (1925), 42 R. P. C. 180, H. L. 
Annotation :—Refd. British Thomson-Houston Co. ». Horn 

(1924), 41 R. P. C. 502. 

3151. Stay of order for revocation—Pending 
appeal to House of Lords.]|—Britiso THOMSON- 
HiousTton Co., Lrp. v. British INSULATED & 
HELSBY CABLES, LTD., No. 3150, ante. 


SUB-SEcT. 11.—CostTs. 
A. In General. 


See RK. 8S. C., Ord. 53a, r. 7; Ord. 65, r. 1. 

3152. Motion for injunction—Granted as to part 
~—-Plaintiff awarded costs.|—Where a pitf. having 
applied for an injunction to prevent the infringe- 
ment of a patent, but has obtained such injunction 
as to part only of the property sought to be 
protected, notwithstanding he had proved the 
whole of his case, he shall not thereby be deprived 
of his costs. 

The question is really this, namely, whether 
Itf., having proved every part of his case, should 
e told that he must not have his costs, simply 

because the injunction had in part failed. Such 
a course would be grossly contrary to justice. 
With respect to every part of the case, pltf. is 
entitled to a decree, with costs, & also a perpetual 
injunction (SHADWELL, V.-C.).—ONYON v. WASH- 
BOURNE (1850), 14 L. T. O. S. 503. 

3158. Costs of motion to stay proceedings.|— 
Where a pitfé., who, after the answers had been 
put in, found that it was unnecessary to proceed 
with a suit, moved that, on defts. delivering up 
certain chattels in their possession, all proceedings 
in the suit be stayed, & that defts. should pay the 
costs of the suit :—Held: such motion must be 
refused, but the costs should be costs in the 
cause.—VENTILATION & SANITARY IMPROVEMENT 
a v. HDELSTEN (18638), 2 New Rep. 52; 11 W. R. 
3154, Costs on question of validity—& on 
question of infringement—Not differentiated.}— 
ST AnGTON v. CLARK, BUNNETT & Co., No. 2952, 
ante. 


3155. Successful appeal—Refund of costs paid 


PART XIV. SECT. 2, SUB-SFCT. 11. 
m. Costs of motion for costs.] — 


KNICKERBOCKER Co. v. Ratz (1894), 
16 P. R. 30.—CAN, 


n. Costs of motion to quash appeal.) 


831 


—Though no application to refund.J—KAYE v. 
CHUBB & Sons, Lrp. (1886),5 R. P. G@ 641, H. L. 
Annotation :—Mentd. Pirrie v. York Street Flax Spinning 

Co. (1894), 11 R. P. ©. 429. 

3156. ——— Cross-action remitted—Time for ap- 
plication for stay of taxation.]—(1) An action for 
infringement of a patent & a cross-action under 
Patents, Designs, & Trade Marks Act, 1883 (c. 57), 
8s. 32, for damages for groundless threats of legal 
proceedings were set down together for trial. At 
the trial of the first action the judge gave judgment 
for pltf. & consequently dismissed the cross- 
action. On appeal :—Held: deft. had not in- 
fringed, & pltf.’s action dismissed with costs, & 
oe eee remitted to the judge below for 

rial. 

(2) Subsequently to the hearing before the Ct. 
of Appeal pltf. applied that exccution might be 
stayed until after the hearing of the cross-action, 
so that if deft. was directed to pay pltf. any costs 
of that action they might be set off against the 
costs of the first action, payable by pltf. Deft. 
had been ordered to give security for the costs 
of the appeal :—Held: deft. had a present right 
to the payment of a sum of money for costs, of 
which the court could not deprive him; semble: 
if an application for a stay of taxation of the costs 
of the first action until after the trial of the cross- 
action had been made when the Ct. of Appeal gave 
judgment in the first action, it would have been 
granted.—AUTOMATIC WEIGHING MACHINE Co. 
v. COMBINED WEIGHING & ADVERTISING MACHINE 
Co. (1889), 58 L. J. Ch. 647; 61 L. T. 536; 37 
W. R. 636, C. A. 

3157. Infringement only issue—Party & party 
costs only allowed.}|—If the only issue was infringe- 
ment or no infringement & the validity of the 
patent did not come in question, I should not 
allow solr. & client costs. The costs are for me 
& on your statement that the validity of the patent 
did not come in question at all there will be only 
party & party costs (FARWELL, J.).—EDISON-BELL 
CONSOLIDATED PHONOGRAPH Co., LTD. v. WATER- 
FIELD CLIFFORD & Co. (1902), 19 R. P. C. 329. 
Annotation :—Refd. British Vacuum Co. v. Exton Hotels 

Co. (1908), 25 Rt. P. C. 417. 

3158. Costs of counterclaim for revocation— 
Plaintiff submitting to judgment for defendants on 
claim—Set-off—R. S. C., Ord. 534, r. 20.|—In two 
actions for infringement of the same patents 
defts. petitioned by way of counterclaim for 
revocation of the patents. The actions were 
consolidated, & on their coming on for trial pitfs. 
at once submitted to judgment for defts. with the 
costs of the actions. Defts. stated that, in the 
absence of evidence in the actions, they were 
uable to proceed with the counterclaims. They 
contended that the counterclaims were in effect 
part of the defence, & that, on the actions being 
dismissed with costs, no order ought to be made 
with regard to the costs of the counterclaims :— 
Held: the case fell within r. 22 [now r. 20], namely, 
that the actions had not proceeded to trial, & 
the actions & counterclaims must be dismissed 
with costs, with a set-off—Bascock & WILCOX, 
Lrp. v. WATER TUBE Borter & ENGINEERING 
Co., SAME v. EDWIN Danks & Co. (OLDBURY), LTD. 
(1910), 27 R. P. C. 626. 


Annotation :—Folld. British Foreign & Colonial Automatic 
Tight Controlling Co. v. Metropolitan Gas Meters, [1912] 


3159. Defendant consenting to judgment—Plain- 
tiff entitled to costs of moving in open court.]— 


—DRESCHEL v. AUER INCANDESCENT 
Liant MANUFACTURING Co. (1888), 
28 Ss. C. R. 268.—C e 
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Sect. 2.—Legul proceedings in respect of infringe- 


ment: Syb-aect. 11, A. & B. (a), (6), (c) & (d).] 
Where pitf. in an action for the infringement of his 
registered design, or trade mark, or patent, is 
proceeding to obtain a judgment restraining the 
infringement, it is desirable that some publicity 
Should be given to the order; & although deft. 
has consented to the order, pltf. is entitled to tne 
costs of moving in open ct. & not merely to such 
costs as would have been incurred by applying by 
summons in chambers.—SmitTu (J. T.) & JONES 
(J. E.), Lrp. v. Service, Reeve & Co., [1914] 
2 Ch. 576; 83 L. J. Ch. 876; 111 L. T. 669; 30 
T. L. R. 599; 58 Sol. Jo. 687. 

uv. Mitchell & 


Annotation :—Mentd. Performing Right Soc. 
Booker (Palais de Danse), [1924] 1 K. B. 762. 


3160. Costs payable by innocent infringer.|— 
WHITEHEAD & POoLe, Lrp. v. FARMER (SIR J AMES) 
& Sons, Ltp., No. 2627, ante. 

8161. Promise by one party not to enforce 
costs — Not evidence of reciprocal bargain.]— 
EXLBORNE v. COOMBES (1924), 41 R. P. C. 308. 

Costs of interlocutory injunction.]—See Part 
XIV., Sect. 2, sub-sect. 4, F., ante. 


B. Apportionment of Costs. 
(a) In General. 


3162. Both parties partly successful—Costs ap- 
portioned.J—(1) Where deft. in an action for the 
infringement of a patent, succeeds on a plea which 
goes to the whole action, he will be entitled to the 
general costs of the cause, deducting the costs of 
the objections on which pltf. has succeeded & of 
the issues found for him. 

(2) The certificate given by a judge under 5 & 6 
Will. 4, c. 83, s. 5, should be as to the determination 
of each objection of which notice has becn given, 
& not as to the issues.—LosH v. HAGUE (1839), 
5M. & W. 387; 7 Dowl. 495; 8 L. J. Ex. 251; 
3 Jur. 409; 151 EH. R. 164. 

3163. -}—DUNLOP PNEUMATIC TYRE 
Co., Lrp. v. New IXIOon Tyre & CYcLE Co., Lrp. 
(1898), 15 R. P. C. 389. 

31 -]—Letters patent were granted 
to pltf. in 1901 for “‘ An invention for improvements 
in or relating to route or destination & like 
indicators for tramcars, road & other vehicles ; 
applicable also for advertising purposes.’ Pltf. 
while retaining his rights to be the sole manu- 
facturer of these indicators, which were to be 
known as the ‘‘ Panorama Destination Indicators,”’ 
appointed deft. his sole agent in respect of their 
sale. Pitf. in the action alleged that deft. had 
broken the agency agreement by devising, causing 
to be manufactured, & selling another destination 
indicator, & also by selling other indicators as 
‘‘ Panorama Destination Indicators’? & passing 
them off as being pltf.’s indicators & that deft. 
had infringed the patent. Deft. denied the 
infringement, & alleged that the patent was 
invalid on the grounds of want of novelty, subject- 
matter & utility. He denied the passing-off, but 
admitted selling indicators not of pltf.’s manu- 
facture, pleading in justification that pltf. had 
previously broken the agency agreement by 
appointing other persons to be agents for the 
manufacture & sale of the patented indicators. 
He counterclaimed for damages for such breach :— 
Held: (1) the patent was invalid for want of 
novelty ; the question of infringement need not 
therefore be considered ; there had been no passing- 
off, but there had been a breach of the agreement 
by deft., as to which an inquiry as to damages 
was ordered ; (2) as to costs, deft. was entitled to 
have three-fourths, & pltf. to have one-fourth 
with a set-off ; pltf., therefore, was ordered to pay | 
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half the costs of the action.—GAWTHORPE 0», 
MASON (1906), 23 R. P. C. 401. 

3165. .|— British THOMSON-Hovustron 
Co., Lrp. v. HORN IToa8), 42 R. P. C. 326, C, A, 
31 On appeal.j|—Moore v. BENNETT, 











No. 2046, ante. 
31867. ——.]|— HALE v. COOMBES (1925), 42 
R. P. C. 328 


H. L. 
Annotation :-—Refd. Tucker v. avandavors EHlectrical Manu- 


facturing Co. (1925), 42 R. P.O. 5 

8168. Form of order.]—Srmmonps v. HiTcHMan 
(1885), 2 R. P. C. 117, n. 

3169. Procedure of taxing master—Costs of 
objections—Where part only certified.}—HAsKELL 
GoLr BALL Co. v. HUTCHINSON & MAIN, No. 3402, 
post, 


(b) Plaintiff Unsuccessful except as to Issue of 
- Validity. 

3170. Plaintiff awarded costs of issue of validity— 
Defendant awarded general costs of action.|— 
PARKEs v. STEVENS, [1869] W. N. 269. 

Annotation :-—Refd. Hill v. Hibbit (1872), 41 L. J. Ch. 703. 

3171. ——.] — AUTOMATIC WEIGHING 
MACHINE Co. v. KNIGHT, No. 2446, ante. 

3172. ——-. ———.] SUNLIGHT INCANDESCENT 
Gas Lamp Co., Lrp. v. INCANDESCENT GAs LIGHT 
Co., Lrp. (1897), 14 R. P. C, 767. ne 

3178. ——.J—The action was dismissed 
& deft. was awarded the general costs of the action, 
except in so far as they had been increased by the 
issue of validity & pitf. was awarded the costs of 
that issue with a set-off. The counterclaim for 
revocation of the patent was dismissed with costs 
& a certificate of validity as to claims was granted. 
—GODFREY v. Hancock & Co. (ENGINEERS), 
Lrp. (1925), 42 R. P. C. 407. 

3174. -|—The judgment was varied, & 
the general costs of the action & of the issue of 
infringement were given to deft., & the costs of the 
issue of validity were given to pltfs., with a set- 
off. Pitfs. & deft. appealed to the House of Lords : 
—Held: the patent was valid.— ARMSTRONG (SIR 
W. G.) Wuitwortu & Co., Lrp. v. HARDCASTLE 


(1925), 42 BR. P. C. 548, H. Tu. 

Annotations :—Mentd. Metropolitan Vickers Electrical Co. 
v. British Thomson-Houston Co. (1925), 43 R. P. C. 76 5 
oe ange Linotype Co. v. Intertype Co. (1926), 42 
3175. ——_-———.]—Costs to date of abandonment 

of plea.|—PYRENE Co., Lrp. v. WEBB LAMP Co., 


Lrp., No. 2630, ante. 


(c) Plaintiff Unsuccessful except as to Issuc of 
Infringement. 

3176. Plaintiff awarded costs of issue of infringe- 
ment—Defendant awarded general costs of action.| 
—POOLEY v. POINTON (1885), Griffin’s Patent Cases 
(1884-1886), 199. ; 

3177. —— .|—(1) A patentee failed in 
establishing the validity of his patent, but succeeded 
on the issue of infringement :—Held: pltf. must 
pay the general costs of the action, but deft. must 
pay the costs occasioned by the issue of infringe- 
a the one set of costs to be set off against the 
other. 

(2) A certificate under Patent, enes & Trade 
Marks Act, 1852 (c. 83), s. 43, that the validity 
of a patent came in question in the action cannot 
be obtained by deft. in an action for infringement. 
—BADISCHE ANILIN UND SODA FABRIK v. LEVIN- 
STEIN (1885), 29 Ch. D. 366; 53 L. T. 750; 
Griffin’s Patent Cases (1884~1886), 34; 2 R. P. C. 
73, C. A.; reved. on other grounds (1887), 12 
App. Cas. 710, H. L. 




















Annotations :—.As to {2} Consd. Haslam Foundry & Engineer- 
ing Co. v. Hall (1887), 4 T. L.R.164. Asto(2) Cole 
v. Saqui & Lawrence (1888), 40 Ch. D. 188. Generally, 
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Mentd. Easterbrook v. G. W. Ry. (1885), 2 R. P. C. 201; 
Kurtz v. Spence (1887), 58 L. T. 438; & Swan 
United Electric Light Go. v. Holland aT LR 
294 & Vickers v. Si ~P.C 


4; Re Martindale, [18 33 
v. Castner-Kellner Alkali Co. (1901), 
; Scott v. Scott, [1913] A. C. 417; Osram 
pene vaorme v. Pope’s Electric Lamp Co. (1917), 34 


3178. -]—(1) Where deft. in an action 
for infringing a patent denied by his pleading the 
fact of infringement, which issue was decided 
against him, but judgment was given in his favour 
on the ground that a similar article to that of pltfs.’ 
had been made & used before the date of pltfs.’ 
patent :—Held: deft. was not entitled to the costs 
of the issue of infringement. 

(2) Where deft. to an action for infringement of 
a patent relies upon common knowledge, as dis- 
tinguished from anticipation, this defence should 
be pleaded distinctly.— PHILLIPS v. IVEL CYCLE 
Co. (1890), 62 L. T. 392; 7B. P. C. 77. 

3179. ——.]—CASSEL GOLD EXTRACTING 
Co., Ltp. v. CYANIDE GOLD RECOVERY SYNDICATE, 
No. 1022, ante. 























- $180. -|—BINNINGTON v. HILL (1891), 
8 R. P. C. 326. 

3181. ——.]— KANE v. GUEST & Co. (1899), 
16 Rk. P. C, 433. 

3182. Though unsuccessful in claim for 


passing off.|;—Where an action was brought for 
infringement of a patent & for passing off the goods 
of defts. as & for those of pltfs. & pltfis. succeeded 
as to the patent & failed as to the passing off, the 
costs were ordered to be treated on the footing of 
these being two separate causes of action & to 
follow the event in each.—-HiLL v. THomas & 
Sons (1906), 23 R. P. C. 375; revsd. on other 
grounds (1907), 24 R. P. C. 415, C. A. 


(d) Actions on More than One Patent. 


3188. Each party successful in respect of different 
patent—Costs apportioned.|—The costs of the 
action must be paid by defts.. except so far as such 
costs have been increased & occasioned by the 
claim, as to patent of 1878, in the sixth paragraph 
of the statement of claim. So far as the costs of 
the action have been increased by that claim, 
defts. are entitled to be paid by pltfs., for they have 
not pursued their claim (Bacon, V.-C.).—HocKING 
v. FRASER (1885), Griffin’s Patent Cases (1884- 
1886), 129; 3R. P.C. 3. 

3184, —— ~]—CONSOLIDATED PNEUMATIC 
Toot Co., Lrp. v. CLARK, SAME v. ARMSTRONG 
(Sir W. G.) WHitTwortTH & Co., LTD., SAME v. 
INGERSOLL SERGEANT DRILL Co. (1907), 24 R. P. C. 
593, C. A.; reved. on other grounds, INGERSOLL 
SERGEANT DRILL Co. v. CONSOLIDATED PNEUMATIC 
Too. Co., Lrp., ARMSTRONG (SIR W. G.) WHIT- 
WORTH & Co., Ltp. v. SAME, CLARK v. SAME, 25 
R. P. C. 61, H. L. 
Annotations :—Refd. 

wv. Collier (1908), 25 

41 R,.P.C. 112. 

3185. ——.]—Action for the infringement 
of three patents. Appeal as regards the first patent 
was dismissed with costs; but as regards second 
& third patents, it was allowed with costs, the 
costs to be taxed as if there were separate actions. 
—BROOKS v. LAMPLUGH (1897), 15 R. P. C. 33, C.A.; 
on appeal (1898), 16 R. P. C. 41, H. L. 

318 J—L. co. brought an action for 
infringement of two patents & for passing off deft.’s 
lamps as pltfs.’ Before the trial pltfs. abandoned 
their case on the second p:tent. At the trial the 
jury answered the questions put to them, in favour 
of pltfs..as regards infringement & in favour of 
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L. R. 74; Hale v. Coombes (1924), 
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defts. as regards passing off. The learned judge 
granted an injunction & refused to stay execution 
pending an appeal; but the Ct. of Appeal granted 
a stay upon defts. undertaking to pay £1,000 into 
ct. within a fortnight as security. A question 
arose as to the form of the order giving defts. 
costs in respect of the abandoned patent, & it was 
held they were entitled to the costs thrown away 
by reason of the claims against them for alleged 
infringement of such patent.—Lucas (JOSEPH), 
Lrp. & LUCAS v. MILLER & Co., Lrp. (1900), 17 
R. P. C. 165. 

3187. -J|—The owners of two patents 
for variable electric lamps brought an action for 
infringement. of both of them. The particulars of 
objections alleged both inventions to lack subject- 
matter & to have been anticipated by prior 
specifications. It became clear at the trial that 
one of the inventions had been anticipated by one 
of the specifications cited, & pltfs. mainly relied 
on the patent for the other invention. inge- 
ment was not contested. An objection was 
alleged against the second patent, viz. that, as 
the lamp was stated in the provisional specification 
to be specially applicable to lamps in common use, 
& it was clear that as shown in the drawings, it 
could not be used in lamp holders in which the 
pas were placed at a certain angle to the 

ayonet joints, which holders were commonly 
used at the date of the patent, & that the invention 
lacked utility. A further objection was to a 
subordinate claim on the ground that it involved 
no invention as a claim in gross:—Held: the 
first patent was invalid for want of novelty ; &, as 
to the second patent, the particular arrangement 
of the contact pieces shown in the drawings was 
a mere error which any workman could correct, 
& the contrivance was novel, useful, & involved 
invention ; & the second claim was not a claim in 
gross but merely subsidiary ; an injunction was 
granted as regards the second patent, but no 
inquiry as to damages, only one lamp having been 
sold. The costs were given to pltfs. except so far 
as increased by the claim in respect to the first 
patent, which costs they were ordered to pay.— 
TRUE & VARIABLE ELECTRIC LAMP SYNDICATE v. 
BRYANT TRADING SYNDICATE (1908), 25 R. P. C. 


461. 
3188. ——.]—-I think the proper order is, 
Itfs. shall have the costs of the action except 














that 
in so far as they have been increased by the addition 
of the second patent, & defts. are to have their 
costs in so far as they have been so increased, & 
there will be a set-off (PARKER, J.).—CROSTHWAITE 
FirE Bar SYNDICATE, LID. v. SENIOR (1909), 26 


R. P. C. 713. 
J}—Osram Lamp Works, Lip. 





3189. —— 
v. “*%’? Bxiecrric LAMP MANUFACTURING Co., 
Lrp. (1912), 29 R. P C. 401. 

3190. .|—Defts. were given costs of & 
occasioned by the claim for infringement of the 
patent in respect of which notice of discontinuance 
had been given, with a set-off.—TURNER v. Bow- 
MAN (1924), 42 R. P. C. 29. 

8191. One patent abandoned—Right of defen- 
dant to sera an action for infringement of 
two patents for producing artificial musk, one of 
which was abandoned at the trial, it was proved 
that defts.’ produced the same result as plitfs.’ 
process described in the specification of the patent 
relied on by them at the trial, & by a process which 
was substantially the same, although some of the 
steps were different, & some of the intermediate 
products different :—Held: deft. had infringed, & 
an injunction was granted, with costs, except that 
deft. was held entitled to the costs so far as the 


HHH 





834 


Sect. 2.—Legal eerie od in respect of infringe- 
te ment: Sub-sect. 11, B. (d), & C. (a), (6) & (ce) 2] 
abandoned patent was concerned. A certificate 
of the validity of their other patent was given to 
pltfs., & a certificate was given to deft. that his 
particulars of objections to the abandoned patent 
were reasonable & proper.—FABRIQUES DE PRO- 
DUITS CHIMIQUES DE THANN, ETC. v. CASPERS 
(1897), 15 R. P. C. 04. 


C. Certificate of Reasonableness of Particulars 
of Objections. 
(a) In General. 


See R. 8S. C., Ord. 58a, r. 20. 

8192. Requisites of certificate—Should relate to 
determination of objections—-Not issues.}|—LosH 
v. HAGUE, No. 3162, ante. 

3193. Jurisdiction of Court of Appeal to grant. |— 
The Ct. of Appeal in reversing the decision of the 
ct. below in favour of a patent, has jurisdiction 
to grant deft. under Patents, Designs, & Trade 
Marks Act, 1883 (c. 57), s. 29 (6), a certificate that 
his particulars of objections to the patent were 
proven, or were reasonable & proper, s0 as to entitle 
him to be allowed on taxation costs in respect 
of such particulars.—CoLE v. Saqut & LAWRENCE 
(1888), 40 Ch. D. 182; 58 L. J. Ch. 237; 59 L. T. 
877; 37 W. R. 109; 5 T. L. BR. 84, C. A. 
Ansckalton -—Consd. Shoe Machinery Co. v. Cutlan, [1898] 


3194. Whether costs allowed in absence of 
certificate—Discretion of court.|—In an action in 
the Ct. of the County Palatine to restrain infringe- 
ment of a patent defts. delivered particulars of 
objection. At the trial the judge held the patent 
invalid for an objection appearing on the face of 
it, & dismissed the action with costs, stating his 
opinion that defts. ought to have the costs of the 
witnesses brought up to support their particulars 
of objection, though they had not been called, as 
plitfs. virtually had been nonsuited. On taxation 
the registrar disallowed these costs, but the Vice- 
Chancellor held that they must be allowed. Pltfs. 
appealed :—Held: neither Chancery Amendment 
Act, 1858 (c. 27), nor 25 & 26 Vict. c. 42, made it 
obligatory on a Ct. of Equity to follow the rule as 
to costs of particulars of objections laid down by 
the Patent Law Amendment Act, 1852 (c. 83), s. 43, 
& that the rule which applied to cts. having no 
discretion as to costs ought not to be followed by 
analogy by a ct. which has discretion as to costs ; 
the Vice-Chancellor had therefore power to give 
these costs, & they must be allowed.—PARNELL v. 
Mort, LIDDELL & Co. (1885), 29 Ch. D. 325; 53 
L. T. 186; 33 W. R. 481; Griffin’s Patent Cases 
(1884—1886), 182, C. A. 

ose: ———.]—-MIDDLETON v. BRADLEY, No. 3234, 
post. 

3196. ——.]—-WiLcox & GIBBS v. JANES, No. 
3238, post. 

3196a. ——— Certificate not applied for by 
defendant.|—HONIBALL v. BLOOMER, No. 3208, 


3st. 

3197. Procedure on taxation—Where certificate 
not granted.|—-Where, at the trial of a patent action 
in which deft. has delivered particulars of objections 
pursuant to Patents, Designs, & Trade Marks Act, 
1883 (c.57), 8.29 (2), pltf.’s case breaks down at the 
opening on the sole ground that his specification 
shows that the alleged invention is not a proper 
subject for a patent, so that it becomes unnecessary 
to go into deft.’s case at all, & the ct. consequently 
gives judgment for deft. with costs, deft. is not 
entitled, on taxation, to the costs of his particulars 
of objections, since the ct. will not in such a case 


Parents AND INVENTIONS. 


go into the particulars merely for the purpose of 
certifying for those costa under Patents, Designs, 
& Trade Marks Act, 1883 (c. 57), s. 29 (6). But’ 
semble, when the case has been decided upon the 
result of deft.’s cross-examination of pltf.’s 
witnesses, & not merely on the question of the 
validity of the specification itself, it may be proper 
for the ct. to look into the particulars with a view 
to certifying for the costs of them.—LONGBoTrom 
v. SHAW (1889), 43 Ch. D. 46; 58 L. J. Ch. 734; 
61 L. T. 325; 37 W. R. 792; 5 T. L. R. 7043 6 
R. P. C. 610. 

Annotation :—Folld. Mandleberg v. Morloy (1895), 64 

L. J. Ch. 246. 

8198. ——.]—-Where a patent action, in 
which deft. has pleaded no infringement & also 
invalidity of pltf.’s patent, is dismissed with costs 
on the round of no infringement alone, the ct. not 
deciding the question of invalidity at all, & no 
certificate is given under Patents, Designs, & 
Trade Marks Act, 1883 (c. 57), s. 29 (6), that deft.’s 
particulars of objections to the validity of the 
patent were ‘‘ reasonable & proper,’’ so that on 
taxation his costs of the particulars are disallowed 
on the ground of the absence of such a certificate ; 
pltf. is not entitled, under R. S. C., 1883, Ord. 65, 
r. 27 (20), (21), to set off, as against the costs 
payable by him, costs incurred by him in conse- 
quence of deft.’s particulars, whether deft. may 
at the trial have called evidence in support of them 
or not. It is a condition precedent to a party 
being allowed under R. S. C., Ord. 65, r. 27 (20), 
the costs occasioned to him by improper proceed- 
ings of the other party that there must have been 
a disallowance of the costs of the other party 
either by the ct. or by the taxing master under 
that sub-rule on the ground that the proceedings 
were ‘‘improper, vexatious or unnecessary ”’ ; 
& disallowance of deft.’s costs of particulars on 
the mere ground of the absence of the statutory 
certificate is insufficient to entitle pltf. to the costs 
occasioned to him by them, & the taxing master 
cannot enter into the question whether the 
particulars were improper, as deft.’s costs relating 
to them being disallowed for want of a certificate, 
are not before him for taxation.—GaARRARD vw. 
EDGE (1890), 44 Ch. D. 224; 59 L. J. Ch. 379; 
62 L. T. 510; 38 W. R. 455; 6T. L. R. 258, C. A. 

3199. —— -J—An action for infringement 
of a patent was discontinued by pltfs. after defence 
& particulars of objections had been delivered. 
On the taxation of defts.’ costs pltfs. objected 
(inter alia) that certain items related to the 
particulars of objections, & that, as these had not 
been certified, such items ought not to be allowed. 
Among the principal items objected to were charges 
for perusing a report by defts.’ patent agent, 
perusing specifications, & a payment to the patent 
agent & a fee to counsel for perusing papers. The 
taxing master reduced certain of these items & 
allowed part of the charges for perusing specifica 
tions as instructions for defence & in answer to 
the objections he stated that he had allowed such 
charges as were reasonable & proper to be allowed 
to defts. as instructions for their defence & not as 
particulars of objections. Pltfs. applied to review 
the taxation :—Held: the taxing master had acted 
on a right principle, & the summons must be dis- 
missed with costsa.—Piaa@orr & Co., Lrp. »v. 
HANLEY.CORPN. (1906), 23 R. P. O. 639. 

$200. Where certificate limited.J—In an 
action for infringement of a patent defts. denied 
infringement, & alleged want of subject-matter & 
of novelty by reason of a large number of alee 
anticipations. At the trial the judge dismissed the 
action with costs on the ground of want of novelty 











Part XIV.—INFRINGEMENT. 


in respect of two anticipations only :—Held: the 
taxing master, in taxing the costs, must not dis- 
allow costs incurred with respect to issues on which 
the judge found that defts. had failed, or tax the 
costs as if the action had been confined to proving 
the two objections on which defts. succeeded, but 
must tax the whole of defts.’ costs, disallowing only 
the costs of those objections in respect of which 
no certificate was given pursuant to Patents, 
Designs & Trade Marks Act, 1888 (c. 57), 8. 29 (6). 
~—HASKELL GOLF BALL Co. v. HuTCHISON & MAIN, 
{1906] 1 Ch. 618; 75 L. J. Ch. 270; 94 L. T. 731; 
54 W. R. 330; 60 Sol. Jo. 257; 23 R. P. C. 125. 

$201. -.]—An action for infringement 
of a patent was, on appeal by defts., dismissed by 
the Ct. of Appeal with costa, the patent being held 
invalid, & a certificate was given as to four out of 
the six anticipations alleged in the particulars of 
objections. On the taxation of the costs pltfs. 
objected, in effect, that the master, in allowing 
a reduced lump sum for instructions for brief, had 
not disallowed costs relating to alleged anticipa- 
tions in respect of which no certificate had been 
given, & secondly that he had allowed costs relating 
to experiments which were not relevant to any of 
the alleged anticipations certified. Defts. objected 
to the disallowance by the master of the costs of 
three counsel at the trial. On summonses by 
pltfs. & defts. respectively to review the taxation : 
—Held:; the answer of the taxing master showed 
that he had taken into account in allowing a sum 
for instructions for brief none of the alleged 
anticipations except those which were certified 
by the Ct. of Appeal, & the objection to the costs 
of the experiments also failed; & on defts.’ 
summons the decision of the taxing master should 
not be interfered with. Both summonses were 
dismissed, with costs, but an application for set- 
off on the ground that defts. were in liquidation 
was refused.— MERCEDES DAIMLER MoToR Co.,, 
Lrp. v. F. I. A. T. Moror Cas Co., Lrp. (1913), 
31 R. P. C. 8. 

3202. ———_ Action discontinued—Subsequent 
action against same defendants not yet heard— 
Stay of taxation.|—An action was brought for 
infringement of patents, but on a defence being 
delivered founded on the existence of certain con- 
tracts entered into by pltfs. contrary to Patents 
& Designs Act, 1907 (c. 29), notice of discontinu- 
ance was given by plitfs. under KR. S.C., Ord. 26, 
r. 1, with a view to bringing a fresh action, which 
was shortly afterwards brought against same defts. 
for infringement of the same patents. Pltfs. 
before the defence in the second action had been 
delivered applied for a stay of proceedings in the 
taxation of costs in the discontinued action on 
the grounds that the taxing master would not be 
able to exercise his discretion in considering the 
reasonableness of the particulars of objections 
unless pltfs. disclosed their case which would be 
the same in both actions, & also that if the second 
action came to trial the ct. would have to decide 
in it as to the reasonabless of the same objections : 
—Held : no ground was shown for granting a stay 
of tuxation.—AKT,. FUR AUTOGENE ALUMINIUM 
SCHWEISSUNG v. LONDON ALUMINIUM Co., LTD. 
(1918), 36 R. P. C. 29. 








(6) Application for Certificate. 
8203. What must be shown—Not sufficient that 
rticulars not unreasonable. |~—-GERM MILLING Co., 
D. v. ROBINSON, No. 2890, ante. 
8204. When applicaticn should be made—At 
trial—Subsequent application allowed without costs. ] 
—R. brought an action against M. for infringing 
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his patent. M. denied the alleged infringement, & 
put in issue the validity of the patent on the 

ounds stated in his particulars of objections. 

he judge at the trial on Nov. 12, 1885, held that 
the patent was invalid, & dismisesd the action 
with costs. Deft. did not apply at the trial for 
a certificate under Patents, Designs & Trade 
Marks Act, 1883 (c. 57), s. 29 (6), that he had 
proved his particulars of objections, but on Mar. 29, 
1886, he moved for such a certificate :—Held: 
deft. was entitled to apply within a reasonable 
time after trial for the certificate, & as he had 
applied within a reasonable time it should be given, 
but as he might have asked for it at the trial he 
was not entitled to the costs of the motion, & 
if pltf. had not opposed the motion he would have 
been entitled to his costs, but having opposed no 
costs would be given to him.—ROWCLIFFE v. 
Morais (1886), 3 RK. P. C. 145. 

3205. -|—In 1893, letters patent 
were granted to D. for ‘‘ improvements in inter- 
ceptors & the like.’ In 1898 an action was 
commenced against defts. for infringement. 
Defts. denied the validity of the patent on the 
ground of want of subject-matter :—Held: the 
letters patent were invalid on that ground, & the 
action was dismissed. 

Application was subsequently made by defts. 
for costs of particulars of objections. Costs of 
objections were allowed but no costs were given 
of the application.—DuckEtTr (JamEs) & Son, 
Lrp. & DUCKETT v. SANKEY & Son (1899), 16 
R. P. C. 357. 











(c) Action Proceeding to Trial. 
i. When Certificate Granted. 

See R. S. C., Ord. 534, r. 20. 

3206. When particulars gone into.]|—The action 
was accordingly dismissed with costs, but the 
judge refused to give a certificate as to particulars 
of objections as they had not been gone into.— 
NEwsvuM v. MANN (1890), 7 R. P. C. 307. 

3207. -I—The costs of all particulars of 
objections put in evidence were allowed.— 
CROSTIWAITE v. Moorwoop, Sons & Co. (1894), 
11 R. P. C. 555. 

3208. Procedure in case of nonsuit.!— 
Pitf., in an action for infringing letters patent, 
was nonsuited after proof of the first out of twelve 
particulars of objections delivered by defts., who 
did not apply to the judge for a certificate under 
Patent Law Amendment Act, 1852 (c. 83), s. 48, 
to be allowed costs in respect of the particulars :— 
Held: defts. were thereby not entitled to be 
allowed such costs. 

In the case of a nonsuit, the judge must give 
his opinion on hearing proof of the particulars, 
without the intervention of a jury; & in order 
to obtain the certificate, the cause must be gone 
through by the judge alone, without the jury 
(PARKE, B.).—HONIBALL v. BLOOMER (1854), 10 
Exch. 588; 3C. L. R. 167; 24L. J. Ex. 11; 24 
L. T. 0. S. 134; 156 EB. R. 552 ; sub nom. Honzy- 
BALL v. BLOOMER, 1 Jur. N. S. 188; sub nom. 
HONEYBALL v. PLUMER, 38 W. R. 71. 

Annotations :—Distd. paver ock (1875), L. R. 20 Eq. 


v K 
btd. Parnell v. Mort, Liddell (1885), 29 Ch. D. 
25. efd. Greaves v. Eastern Countios Ry. (1859), 5 


3208. Admissions on cross-examination.]— 
The patentee of an invention for improvements in 
balancing weights for windows, etc., brought an 
action for infringement. Defts. denied infringe- 
ment & put in issue the validity of the patent on 
the grounds (inter alia) of (a) want of subject- 
matter; (0) anticipation; (c) prior publication. 

HHH 2 
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Sect. 2.—Legal proceedings in respect of infringe- 
ment: Sub-sect. 11, C. (c) 7. & t., & (d).) 

At the trial the ct., without calling for evidence 
from defts.:—Held: (1) there had been no 
infringement ; (2) there was no subject-matter, &, 
upon the admissions in cross-examination of 
pitf.’s witnesses, granted a certificate that deft.’s 
particulars of objections as to want of subject- 
matter & as to anticipation & prior publication 
were reasonable & proper.—HEYES v. HALLMARK 
(1891), 9 R. P. C. 25. 

3210. ——— Whether court will inquire into 
reasonableness.]—LONGBOTTOM v. SHAW, No. 3197, 


3211. .]}—Where an action for the 
infringement of a patent is disposed of without 
any evidence being given, & there is nothing before 
the ct. to enable it to determine whether deft.’s 
particulars of objections were reasonable & 
proper, it will not inquire into the facts of the case 
merely for the purpose of determining whether 
deft. ought to be allowed the costs of his particulars. 
Where, however, pltf.’s evidence has been given, 
& it appears from that that the objections were 
reasonable & proper, the ct. will give a certificate 
to that effect.—-MANDLEBERG v. MORLEY (1895), 
64 L. J. Ch. 245; 72 L. T. 106; 43 W. R. 266; 
39 Sol. Jo. 201; 13 R. 322; 12 R. P. C. 35. 


Annotations :-—Folld. Acetylene Illuminating Co. v. United 
Alkali Co. (1902), 50 W. R. 361; American Steel & Wire 


Co. v. Glover (1902), 50 W. R. 284. 

3212. ——.]—When in an action for 
infringement of a patent pltfs. offer no evidence 
& the action is dismissed with costs, the ct. will 
not hear evidence that defts.’ particulars of 
objections were reasonable & proper, & will not 
grant a certificate under Patents, Designs & 
Trade Marks Act, 1883 (c. 57), s. 29 (6), to that 
effect.—AMERICAN STEEL & WIRE Co. v. GLOVER 
& Co., Lrp. (1902), 50 W. R. 284; 46 Sol. Jo. 
231; 19R. P.C. 111. 

3213. ——~ Certificate refused—Plaintiff not ap- 
pearing at trial.|—Pitf. in an action for infringe- 
ment of a patent obtained an interlocutory in- 
junction against deft., but did not appear at the 
trial :—Held: there must be judgment for deft. 
with costs, & an inquiry as to damages sustained 
by deft. by reason of the interlocutory injunction, 
but no certificate could be given as to the reason- 
ableness of the particulars of objections.—MAy v. 
Yours & Co. (1910), 27 R. P. C. 525. 


Annotation :—N.F. British, Foreign & Colonial Automatic 
pignt controling Co. v. Metropolitan Gas Meters, (1912] 


3214. Patent abandoned at trial.|— 
Two letters patent were granted respectively for 

improvements in or relating to apparatus for 
stripping carding engines.’’ The first claim of the 
first patent was as follows: ‘‘ in a carding engine 
stripping apparatus of the type described the 
combination with a doffer nozzle rigidly mounted 
upon a carriage that is capable of angular displace- 
ment upon it supporting tube, of means—separate 
from the carriage—adapted to support or guide 
the nozzle as it traverses across the doffer.”” The 
first claim of the second patent was as follows: 
‘in & vacuum card stripping apparatus the com- 
bination with a carriage & means for traversing 
the same across the carding surfaces of the machine, 
of a main cylinder nozzle & a doffer nozzle mounted 
upon the carriage & both connected to the suction 
producing means whereby the doffer & main 
cylinder may be stripped simultaneously, 
substantially as described.” In an action for 
infringement of both patents defts. denied infringe- 
ment & alleged that both patents were invalid 
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(inter alia) for want of novelty & subject-matter ; 
& defts. counter-claimed for revocation of both 
patents. At the trial pltfs. abandoned their 
claim in respect of the second patent & submitted 
to an order for revocation :—Held: as to the first 
patent, there was no infringement & the patent 
was invalid for want of novelty & subject-matter 
& the patent must be revoked. A certificate on 
certain particulars of objections was granted in 
respect of the patent relied upon by pltfs. at the 
trial, but was refused in the case of the patent 
abandoned by pitfs.—TExTILE PATENTS, LID. v. 
WEINBRENNER (1925), 42 R. P. C. 515. 

3215. By court of appeal—Appellants succeeding 
on non-infringement.|—When applts. succeeded 
on non-infringement, the Ct. of Appeal refused to 
certify as to the particulars of objections.—PIL- 
KINGTON (PETER), LTD. v. Massey (1904), 21 
R. P. C. 697, C. A. 


ii. For What Particulars Certificate Granted. 


See R. 8. C., Ord. 53a, r. 20. 

3216. Whether certificate Mmited to objections 
proved.|—GERM MILLING Co., LTD. v. ROBINSON, 
No. 2890, ante. 

3217. -}—On application by defts. for a 
certificate that their particulars were proved 
reasonable, a limited certificate was granted, not 
extending to objections which it was for them to 
prove, & which they had not proved.—ALBo- 
CARBON LIGHT Co. v. Kipp (1887), 4 R. P. C. 535. 
Aion :—Distd. Mandleberg v. Morley (1895), 64 L. J. 

° Ue 


3218. }—The grantee of a patent for an 
apparatus for stretching & holding strips of leather 
for covering metallic rollers brought an action 
alleging infringement & asking for an injunction. 
Deft. denied infringement, & alleged that the 
patent was invalid on the ground that it was not 
the subject of a patent, & had been anticipated :— 
Held: no infringement of the stretching process 
had been proved, & that the holding process was 
not subject-matter, & the action must be dismissed 
with costs on the higher scale, but deft. was not 
entitled to the costs of the objections not proved 
by him.—Onppy v. SMITH (1888), 5 R. P. C. 603. 

8219. ———.!|—G. brought an action for infringe- 
ment of a patent for improvements in metallic 
boxes or receptacles for holding alimentary & 
other substances. By his defence, deft. alleged 
that the patent was invalid on a number of different 
grounds, including anticipation. 

At the trial pltf.’s first witness, in cross-examina- 
tion, was unable to distinguish the alleged invention 
from a previous specification, & the action was 
dismissed on the ground of that prior publication. 
Deft. was allowed the cost of all particulars of 
objections involved in that decision.—GRIFFIN 
v. FEAVER (1889), 6 R. P. C. 396. 

8220. ———.]—NETTLEFOLDS v. REYNOLDS, No. 
2723, ante. 

3221. -}—A certificate as to some of the 
particulars of objections was given, but the costs 
of an alleged prior user that had not been proved 
were given to pltfs—BoONNARD v. LONDON 
hen OMNIBUS Co., Lrp. (1920), 38 R. P. C. 
Annotation :—Reld. Bowen v. Pearson (1924), 42 R. P. C. 101. 

3222. .|—-A certificate as to the particulars 
of objections with an exception was ver & the 
costs of an application for leave to deliver a reply 
that pltfs. had not delivered were made costs in 
the cause. A certificate that the validity of the 
pent had come in question was refused.— 

AMER v. HAWORTH (1921), 88 R. P. C. 
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3223. ——-.]—SHAW v. BURNET & Co. (1924), 41 
R. P. C. 432. 
3224. ——— Objections not put to plaintiff on 


cross-examination.|—-The owner of a patent for 
improvements in combined manhole covers & 
ventilators for sewers brought an action for alleged 
infringement. Deft. put in issue the validity of 
the patent on the ground, amongst other things, 
of anticipation by prior user. At the close of the 
examination of pltf., who was called as first witness, 
deft.’s counsel undertook to prove user of articles 
admitted to be similar in all essential points to the 
patented article. A witness was accordingly 
examined on behalf of deft. who had superintended 
the manufacture of such articles for some years 
prior to the date of the patent, & the judge dis- 
missed the action, with costs on the lower scale, 
& gave deft. a certificate that certain of the 
particulars of objections were reasonable & proper, 
which did not extend to alleged anticipations, 
which were not put to pltf. on cross-examination. 
—BADHAM v. Brrp (1888), 5 R. P. C. 238. 

3225. Validity not decided—Objections re- 
lating to validity allowed.|—JARDINE v. KING, 
MENDHAM & Co., No. 2478, ante. 

3226. ——— Objection failing—Particulars neces- 
sary for purpose of trial.|—CASTNER KELLNER 
ALKALI Co. v. COMMERCIAL DEVELOPMENT CORPN., 
No. 3227, post. 

3227. Objections to novelty—-Patent held 
novel but bad for disconformity—Particulars assist- 
ing court on question of conformity allowed.]. 
(1) Particulars of an objection to a patent for 
want of novelty delivered by a deft. enumerated 
specifications of prior patents. Pltfs.’ patent 
was held novel, but bad for disconformity. The 
ct. certified that the particulars of such of the 
specifications as had been of assistance in deciding 
the question of nonconformity were reasonable 
& proper, without regard to the general costs of 
the case. 

(2) The cost of transcripts of shorthand notes of 
evidence for the purpose of appeal allowed.- 
CASTNER KELLNER ALKALI Co. v. COMMERCIAL 
DEVELOPMENT CORPN., [1899] 1 Ch. 803; 68 
L. J. Ch. 402; 80 L. T. 476; 47 W. R. 5343 43 
Sol. Jo. 486, C. A.; on appeal (1900), 17 R. P. C. 
503, H. L. 

Annotations :—As to (2) Retd. Osmond v. Mutual Cycle & 


Manufacturing Supply Co. (1899), 68 L. J. Q. B. 1027. 
er horde d. Kelvin v. Whyte, Thomson (1907), 25 


3228. ——— Objections merely matters of evi- 
dence. |—-ACETYLENE ILLUMINATING Co. v. UNITED 
ALKALI Co., No. 3432, post. 

3229. —-_— Action dismissed on ground of no in- 
vention—Particulars as to subject-matter, vague- 
ness & novelty allowed.] — Pitfs. sued for in- 
fringement of a patent for an invention for wire 
mattresses, which, according to pltfs.’ expert 
witness, consisted in the combination of several 
parts, with a practical continuity from side to side 
of the framework, over which the wire fabric was 
stretched; the device of gaining strength by 
overlappi being admitted to be an old idea. 
In dismissing the action on the ground that no 
invention was proved, the ct. granted a certificate 
as to the particulars of objections delivered by 
deft. with respect to (a) subject-matter, (6) vague- 
ness, & (c) novelty.—SIDDALL & HILTON, Lrp. v. 
Woop (1903), 21 R. P. C. 280. 

32380. Action confined to one claim of 
Specification.|—BririsHh OxycEN Co., Lip. v. 


MAINE LIGHTING Co. (1924), 41 R. P. C. 176. 
Annotation :—Refd, Harris v. Brandreth (1925), 42 R. P. C. 


8231. ———- Objections “unnecessary or not 
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material.|—-BowEN v. PEARSON (E. J.) & Sons, 
Lrp. (1924), 42 R. P. 0. 101. 

8282. Particulars of speculative inquiry—Not 
allowed.|—-The costs of preparing for trial before 
notice of trial will in no case be allowed between 
party & party. 

_In an action for infringing a patent deft. got 
time to plead, taking short notice of trial, with 
liberty to pltf. to set down the cause at once. 
Pleas were delivered, & pltf. had a special jury 
nominated ; but issue was not joined, & no notice 
of trial was given; pltf. then discontinued :— 
Held: deft. was not entitled to his costs of prepar- 
ing for trial. Semble: in preparing partic 
of objections to a patent, the costs of inquiring as 
to the use by others of inventions similar to pltf.’s 
should not be allowed, as they are the costs of a 
speculative inquiry.—CurRTIS v. PLATT (1864), 16 
C. B. N.S. 465; 4 New Rep. 152; 383 L. J.C. P. 
Gane 10 L. T. 383; 10 Jur. N. S. 823; 143 E. R. 


(d) Action Not Proceeding to Trial. 


See R.S. C., Ord. 534, r. 20. 

3233. Whether certificate granted — Action 
abandoned.|—-In an action for the infringement of 
a patent, defts. delivered, with their pleas, parti- 
culars of objections, pursuant to Patent Law 
Amendment Act, 1852 (c. 83), 8s. 41. Pltf. having 
abandoned his action before trial :—Held 
(1) defts. were entitled to the costs of the parti- 
culars; for sect. 43, which provides that pltf. or 
deft. shall not be allowed the costs of any particular 
‘unless certified by the judge before whom the 
trial was had to have been proved,”’ does not apply, 
so as to limit the ordinary right to such costs under 
Statute of Gloucester, except when the cause 
comes on for trial; (2) the cause not having been 
tried, defts., under 6 Geo. 4, c. 50, s. 34, were not 
entitled to the costs of a special jury applied for 
by them.—GREAVES v. EASTERN COUNTIES Ry. 
Co. (1859), 1 E. & E. 961; 28 L. J. Q. B. 290; 
33 L. T. O. S. 162; 5 Jur. N. S. 733; 7 W. R. 
453; 120 E. R. 1171. 

Bai a oe to (1) Distd. Middlcton v. Bradley, [1895] 


3234. -]—Patents, Designs, & Trade 
Marks Act, 1883 (c. 57), s. 29 (6), is not confined to 
a case where the action is brought on for trial. 
Consequently, if, after deft. has delivered his 
statement of defence & particulars of objections, 
pitf. abandons the action without bringing it on 
for trial, deft. will not be allowed any costs of his 
particulars without a certificate of the ct. or a 
judge that they were reasonable & proper.— 
MIDDLETON v. BRADLEY, [1895] 2 Ch. 716; 64 
L. J. Ch. 888; 73 L. T. 81; 43 W. R. 684; 39 
Sol. Jo. 725; 13 Kt. 737. 
ear :—Consd. Wilcox & Gibbs vr. Janes, [1897] 2 


3235. Action discontinued.|—-This was an 
action for infringement of several patents. Defts. 
denied infringement, & the validity of the patents. 
The pleadings were closed in Aug. 1894. No notice 
of trial was given. Interrogatories were adminis- 
tered by pitfs. in Jan. 1895. In Feb., pltfs. 
applied by summons for an order that the action 
be discontinued, with taxed costs to be paid by 
pltfs. An order was so made in chambers that the 
action should be discontinued, pltfs. to pay defts.’ 
taxed costs including costs of preparation for 
trial as the taxing master should think reasonable 
& also the costs of particulars of objections as if 
same had been certified. Plitfis. now moved to 
vary this order by striking out the direction as to 
costs of preparation for trial & of the particulars. 
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The judge declined to vary his order stating that 
as pltfs. asked for leave to discontinue the judge 
had a discretion to impose terms.—BOAKE 
Rosperts & Co. v. STEVENSON & HoweE t (1895), 
12 R. P. C. 228. 
Annotation :-—Refd. Middleton v. Bradley (1895), 13 R. 737. 
3236. -|—In two actions for infringe- 
ment of letters patent, which had been set down 
for trial, pltfs. applied for leave to discontinue. 
Defts. asked that the cts. should impose as a term 
of such leave, that pltfs. should pay the costs of 
the particulars of objections as if the same had been 
certified to bereasonable & proper. Under R.S.C., 
Ord. 534, r. 22, if such an action does not proceed 
to trial the costs of the issues raised by the parti- 
culars of objection are to be in the discretion of 
the taxing master :—Held: whether or not the 
rule compelled the ct. to leave the costs in question 
to the taxing master, it was the proper course, & 
accordingly the term asked for by defts. was 
refused.—BrsBy & Baron, LTp. v. STRACHAN & 
HENSHAW, LTD., BIBBY & Baron, Lip. v. DUER- 
DEN (1911), 28 R. P. C. 305 ; 55 Sol. Jo. 235. 
. Terms of leave to discontinue.]— 
Pltfa. in a patent action applied, after the pleadings 
had been closed, for leave to discontinue on 
paying the costs of defts. Defts. asked that leave 
should only be given on the terms of (a) pltfs. 
paying costs as between solr. & client; (b) also 
paying the costs of the particulars of objection, as 
if certified ; & (c) not bringing any action against 
any person whomsoever in respect of the same 
alleged infringement. The judge granted the 
leave on terms (a) & (b) & on the terms of pltfs. 
undertaking not to bring any other action against 
defts. in respect of the infringement alleged in the 
pleadings; in the event of pltfs. not accepting 
these terms the application was ordered to be 
dismissed with costs.—CHAMBERLAIN & HOOKHAM, 
nv v. HUDDERSFIELD CORPN. (1901), 18 R. P. C. 


3238. —— Evidence as to nature of patent 
necessary. |—Where pltf. in an action for infringe- 
ment of a patent gives notice of discontinuance 
before the pleadings are closed, & there is no evi- 
dence before the ct. as to the nature of the patent, 
the ct. cannot inquire into the facts of the case 
merely for the purpose of determining whether deft. 
ought to be given a certificate that his particulars 
of objection were reasonable & proper, so that he 
may be entitled to the costs of them on taxation.— 
WiLcox & GIBBS v. JANES, [1897] 2 Ch. 71; 66 
L. J. Ch. 525; 45 W. R, 474; 41 Sol. Jo. 469; 
14 R. P. C. 523. 

Annotation :—Consd. Cooper Patent Anchor Ry. Joint Co. 
v. British Electric Equipment Co. (1906), 95 L. T. 177. 
3239. -|—ASHWORTH v. Hors- 

FALL & BickHAM (1903), 21 R. P. C. 47. 


3240. —— -]—The owners of a patent 
commenced an action for infringement of it, but 
discontinued after defence. Defts. applied for a 
certificate that their particulars of objections 
were reasonable & proper. <A previous action for 
infringement of the same patent against other 
defts. had been dismissed, & a certificate had been 
granted in that action as to some of the particulars 
of objection. Defts. in this action asked at the 
hearing of this application for a certificate only as 
to such particulars of objections as were similar 
to those certified in the previous action :—Held : 
a certificate that particulars of objections were 
reasonable & proper could not be granted.—NEW 
INVERTED INCANDESCENT Gas LAMP Co., Lrp. v, 
































PATENTS AND INVENTIONS. 


GRNERAL INCANDESCENT Oo., Lrp. (1905), 22 7 
R. P. C. 614. 


Annotation :—Apld. Cooper pny Anchor Ry. Joint Co. 
v. British Electric Equipment Co. (1906), 95 L. T. 177 
3241. -]—Where pltfse. in an 











action for the infringement of their alleged letters 
patent gave notice, after delivery of defts,’ 
particulars of objections, of discontinuance of the 
action in consequence of another action afeae 
other defts. for infringement of the same alleged 
letters patent having been decided against them, 
the ct., having no materials before it to enable it to 
exercise its discretion as to granting a certificate 

under Patents, Designs, & Trade Marks Act, 1883 

(c. 57), s. 29 (6), that the particulars of objections 

were reasonable & proper, so that defts. might be 

entitled to the costs of them on taxation, declined 
to grant such certificate.-—CooPER PATENT ANCHOR 

Rab Jornt Co., Lrp. v. BrrrisH ELEcTRIc Equir- 

MENT Co., Lrp. (1906), 95 L. T. 177; 28 R. P. C. 

606, C. A. 

3242. ——— No evidence offered at trial.|—-AMERI- 
CAN STEEL & WIRB Co. v. GLOVER & CO., D., 
No. 3212, ante. 

3243. Action dismissed for want of prosecu- 
tion—-Reasonableness certified on affidavit evi- 
dence.|]—Pltf. in a patent action having failed to 
give notice of trial, dette. applied by motion that 

he action might stand dismissed for want of 
rosecution with costs to be paid by pltf. & that 

he particulars of objections delivered by defts. 
with their defence might be certified to have been 
reasonable & proper. The ct. dismissed the action 
with costs unless pltf. should give notice of trial 
within ten days, &, being satisfied by affidavits 
which were filed in support of the motion that the 
particulars of objections were reasonable & proper, 

granted a certificate to that efflect.—BATES v. 

HORSFALL & SLADING (1905), 22 R. P. C. 519. 
3244. Discretion of taxing master to allow costs 

—Where action discontinued.|—-This was a patent 

suit in which pltfs., after the briefs were delivered 

but before the hearing, took the common order 
dismissing their bill with costa :—Held: (1) on 
taxation of the costs & notwithstanding the judge 
had not certified what particulars had been proved, 
that defts. were entitled to allowances in respect of 
drawing & settling by counsel particulars of 
breaches. (2) They were entitled to an allowance 
in respect of the charges of scientific witnesses, & 
such allowance was not limited by the rules of 
taxation at common Jaw, & also they were entitled 
to an allowance in respect of the cost of a model ; 
but the ct. followed the taxing master’s decision 

as to amount.—BATLEY v. Kynock (1875), L. R. 

20 Eq. 632; 44 L. J. Ch. 565; 33 L. T. 44; 

Goodeve’s Patent Cases, 36. 

Annotations :—As8 to (2) Disid. Middleton v. Bradloy, [1895 
2 Ch. 716. Refd, Mackley v. Chillingworth (187), 
QO. P. D. 273 ;. Turnbull v. Janson (1878), 3 C. P. D. 264. 
Generally, Refd. Tilghman’s Sand Blast Co. v. Wright 
(1884), Griffin’s Patent Cases (1884-1886), 216. 

3245. |—Brspy & Baron, Lrnp. ». 
STRACHAN & HENSHAW, Lrp., BIBBY & BARON, 
Lrp. v. DUERDEN, No, 3236, ante. 

3246. Where actions abandoned at trial.]— 
An action was brought by pltfs. for the infringe- 
ment of three patents. At the trial pltis. elected 
not to proceed with the action, so far as it related 
to two of the patents. The action was tried on the 
third patent & was dismissed with costs :—Heid ; 
the action did not ‘‘ proceed to trial ’’ on the two 
abandoned” patents within R. 8S. O., Ord. 6534, 
r. 22, & the costs of defts.’ particulars of objec- 
tions to those patents were in the discretion of the 
taxing master.—BriITIsH, FoREIGN & COLONIAL 
AUTOMATIC LIGHT CONTROLLING Co., Lip. v. 
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METROPOLITAN GAS Meters, Lrp., [191212 Ch. 82; 
81 L. J. Ch. 520; 106 L. T. 834 ; subsequent pro- 
ceedings, sub nom. METROPOLITAN Gas METERS, 
Lrp. v. BRITISH, FoREIGN & COLONIAL AUTOMATIO 
LIGHT CONTROLLING Co., Lrp., [1913] 1 Ch. 150. 


D. Certificate of Reasonableness of Particulars of 
Breaches. 

See R. S. C., Ord. 53a, r. 20. 

$247, Plaintiff unsuccessful in action—Whether 
certificate granted.|—Grerm Mnw1iNne Oo., Lrp. v. 
ROBINSON, No. 2890, ante. 

3248. -|\—KANE v. GUEST &.Co., No. 
3181, ante. 

8249. Application for certificate—What must be 
shown—Not sufficient that particulars not un- 
reasonable.|—GEKM MILLING Co., Lrp. v. ROBIN- 
BON, No. 2890, ante. 

8250. Defendant no. appearing—Jurisdiction of 
court to grant certificate—Patents & Designs Act, 
1888 (c. 57), 5. 29.]—PNEUMATIC TYRE Co. v. PARR 
(J.) & Co., [1896] W. N. 88. 

325 ——— Particulars examined by 
court.|——Brooxks uv. Hany (1903), 21 RK. P. C. 29. 

82 ———.] —SACCHARIN 
Corpn., Lip. v. SKIDMORE (1903), 21 R. P. C. 31. 
———.]|--SACCHARIN 
Corpn., LTD. v. Hay (1905), 22 R. P. C. 212. 


E. Effect of Certificate of Validity. 

See Patents & Designs Acts, 1907 (c. 29), s. 35; 
1919 (c. 80), sched. 

3254. Solicitor & client costs—In subsequent 
action.|—Semble: where the right has _ been 
established at law & the judge certifies that fact, 
the costs will be ordered to be taxed between solr. 
& client.—BETTs v. DE ViTRE (No, 2) (1864), as 
reported in 11 L. T. 583; 11 Jur. N.S. 9 


Annotation :-—Refd. Penn v. Bibby, Penn v. Jack, Penn v. 
Fernie (1866), L. R. 3 Kq. 308. 
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3255. }—Bovitt v. HapieEy, No. 
3104, ante. 
3256. ——.|— UNITED ‘TELEPHONE Co. v. 


FAULKNER (1886), 3 R. P. C. 282, n. 

8257, ———- -———.]—-UNITED TELEPHONE Co. v. 
FLEMING (2) (1886), 3 R. P. C. 282. 

325 .]—Pitfs. in the action were the 
owners of a patent claiming a combination for 
telephonic purposes of a diaphragm or tympan 
with electric tension regulators operating in a 
closed circuit. Deft.’s instrument, which was 
alleged to be an infringement, consisted of a disc 
of carbonised leather behind a mouthpiece & a 
ball of carbonised wood suspended by means of a 
fiexible metallic conductor so as to rest lightly by 
gravity against the disc. Deft. denied the alleged 
infringement & contended that his instrument did 
not contain either of the elements of pltis.’ com- 
bination, & did not operate in a closed circuit :— 
Held: (1) deft.’s disc was a diaphragm within th2 
meaning of the specification; (2) deft.’s disc & 
ball were tension regulators covered by the specifi- 
cation; (3) deft.’s instrument did operate in a 
closed circuit; (4) pltfs. were entitled to an in- 
junction in the usual form, including, as they were 
holders of a judge’s certificate that the validity of 
the patent had already come in question, costs as 
between solr. & client.—UNITED TELEPHONE Co. 
v. St. Gzorcr (1886), 8 R. P. OC. 821; Griffin's 
Patent Cases (1884—1886), 230. 

3259. ——.]—Costs were given on the 
higher scale, &, a certificate of validity having 
been given in a previous action for infringement, 
the judge refused to direct that the costs should not 
be as between solr. & client in this action. 

It is the duty of the ct. not to upset a patent on 











merely theoretical objections. If there is a state- 
ment which may be substantially true, but which 
is doubted on scientific theory by scientific wit- 
nesses, the ct. ought to be very careful to be 
satisfied that the objection made is a real objection 
& not merely the opinion of a scientific man, but 
it is incumbent on the patentee to adduce evidence 
sufficient to satisfy the ct. that there were good 
grounds for granting him his monopoly. If the 
patentee claims certain results from his invention, 
& in fact the invention does not produce those 
results or even if it fails to produce any one of those 
results out of many, then the Crown has been 
deceived & the grant is void. But it is necessary 
to distinguish between the results which the 
patentee claims from his invention, & the purponce 
to which, in his opinion, it may be applied. If he 
says that an invention producing ceitain definite 
results may be applied for certain purposes & it 
then turns out that it cannot be applied for those 
purposes, that does not affect the validity of the 
patent (WARRINGTON, J.).—-FLOUR OZXIDIZING 
Co., Lip. v. HUTCHINSON (J. & BR.) (1909), 26 
R. P. C. 697. 

8260. ——_- ———.]—-MARCONI v. HELSBY WIRE- 
LESS TELEGRAPH Co., No. 2475, ante. 

3261. ——.|— BRITISH THOMSON-HOUsTON 
Co., Ltp. v. CORONA LAMP WORKS, LTD. (1921), as 
reported in 39 R. P. C. 49, H. L. 

Annotations :-—Monatd. Act. fiir Anilin Fabrikation in Berlin 

v. Levinstein (19 38 R. P. C. 277; British Thomson- 


td 

21), 
Houston Co. v. B. MI T. Electric Lamp & Accessories Co, 
(1922), 39 R. P. C. 167. 


3262. —— Party & party costs in suit in 
which validity granted.|-PENN v. BIBBY, PENN 
v. JACK, PENN v. FpRNIE, No. 2545, ante. 

3263. Where validity not disputed.|— 
(1) Where in a suit for infringement of a patent the 
ct. had jurisdiction to grant an injunction at the 
time the bill was filed, but the ene expired 
before the hearing :—Held: the ct. had jurisdic- 
tion at the hearing to grant an inquiry as to 
damages. 

(2) Full costs granted under Patents, Designs 
& Trade Marks Act, 1852 (c. 83), s. 48, to the 
patentee, though defts. did not contest the validity 
of the patent.—DAaVENPORT v. RYLANDS (1865), 
I. R. 1 Eq. 802; 35 L. J. Ch. 204; 14 L. T. 53; 
12 Jur. N.S. 71; 14 W. R. 243. 

Annotations :—As to (1) Consd. Betts v. Gallais (1870), Le. He 
392 2 Rela. 














10 Eq. 392; Fritz v. Hobson (1880), 14 Ch. D. 542. 7 
Frame Manufacturing Co. v. Morton (1922), 40 R. P. C. 
33. As to (2) Distd. Penn v. Bibby, Penn v. Jack, P 
Fernie (1866), L. R. 3 Eq. 308. Generally, Mentd. Leeds 
Industrial Co-op. Soc. v. Slack (1924), 40 T. L. R. 745. 


8264. .|—An action was brought 
for an aJleged infringement of two patents, claim- 
ing an injunction & damages. Deft. did not dis- 
pute the validity of the patents, but denied the 
infringement. Deft., however, paid a sum of 
money into ct. in the alternative. At the hearing 
deft. did not oppose the claim for an injunction, 
& the usual inquiry as to damages was directed 
to be made. Pltis. proved the certificate as to the 
validity of the patents having been questioned in 
previous actions under Patent Law Amendment 
Act, 1852 (c. 83), s. 48, & Patents, Designs, & 
Trade Marks Act, 18838 (c. 57), s. 31, & asked for 
costs as between solr. & client. Deft. applied to 
the judge to certify that aria ought not to have 
costs as between solr. & client, on the ground that 
the validity of pltfs.’ patent had not been disputed, 
& their claim to relief not seriously contested by 
deft. :—Held: pltfs. were entitled to costs of the 
action as between solr. & client, those of the refer- 
ence as to damages being reserved; & the fact 
that deft. had not disputed the validity of the 
patent, & had by paying money into ct. so far 


enn v. 
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admitted his liability, afforded no ground for 

granting him a certificate depriving pltfs. of costs 

as between solr. & client.—UNITED TELEPHONE 

Co., Lip. v. PATTERSON (1888), 60 L. T. 315; 6 

R. P. C. 140. 

3265. —— ——.]—FABRIQUES DE PRO- 
DUITS CHIMIQUES DE THANN & DE MULHOUSE v. 
LAFITTE (1899), 16 R. P. C. 61. 

38266. ——- ———- -———.] —- WEISBACH INCAN- 
DESCENT Gas LiautT Co. v. DAYLIGHT INCAN- 
DESCENT MANTLE Co., Lrp. (1899), 16 R. P. C. 
344; on appeal, 17 R. P. C. 141, C. A. 

Annotation :—Mentd. British Thomson-Houston Co. ». 
Pps taer Accessories, Same v. Crowther & Osborn, [1924] 
3267. -]—In an action brought 

for an injunction to restrain the infringement of 

five patents, which covered all known methods of 
making pure saccharin, pltfs. were unable to prove 
which of the patents had been infringed. The 
evidence showed that the infringing articles com- 
plained of consisted of pure saccharin; that pure 
saccharin could not be produced by the use of the 
processes described in an expired patent for 
saccharin upon which deft. relied; & that one of 
the patents sued upon must have been infringed :— 

Held: an injunction & inquiry as to damages 

should be granted, but that the injunction should 

be limited to the period covered by the oldest of 
the five unexpired patents. Pltfs. were awarded 
the costs of both actions ; but although they held 

a certificate of validity of one of the patents, the 

judge, as the only issue in the actions was infringe- 

ment, certified for party & party costs.—Sac- 

CHARIN CORPN., LTD. v. Dawson (1902), 46 Sol. 

Jo. 281; 19 R. P. C. 169. 

Annotations :—Consd. British Vacuum Co. v. Exton Hotels 
Co. (1908), 25 R. P. C. 617. Mentd. Saccharin Corpn. v. 
Wild, [1903] 1 Ch. 410; British Thomson-Houston Co. 
ev. Charlesworth, Peebles (1923), 40 R. P. C. 426. 

3268. ~————.]—Where a certificate as 
to validity of a patent had been granted in an 
action for infringement, the ct., having in a subse- 
quent action in which validity was not denied, 
found infringement, refused to direct that pltfs. 
should not have solr. & client costs. 

I will state that pltfs. offered to accept £60 by 
way of damages &, defts. not accepting that, I 
order an inquiry (WARRINGTON, J.).— BRITISH 
Vacuum Co., Lrp. v. Exton Horets Co., Lrop. 
(1908), 25 R. P. C. 617. 

3269. ——— ——— Defendants consenting to settle 
& pay party & party costs.|—In an action for in- 
fringement of a patent, the validity of which had 
been certified to have come in question in a previous 
action, pltfs. moved for an interlocutory injunc- 
tion ; defts. consented to settle the action & to 
pay pltfs.’ costs as between party & party :— 
Held: defts. must pay costs as between solr. & 
client.—UNITED TELEPHONE Co. v. TOWNSHEND & 
MFRCER (1885), 3 R. P. C. 10. 

270. —-—- ——- Not in action commenced before 
certificate granted.|—- AUTOMATIC WEIGHING 


MACHINE Co. v. INTERNATIONAL HYGIENIC SOCIETY 
(1889), 6 R. P. C. 475. 




















Corpn. v. Anglo-Continental 

Sacc tra, Mee oad 

Co. v. Exton Hotels Go. (1908), 25 REC eit 
3271. -]—SACCHARIN Corpn., Lrp. 

ANGLO-CONTINENTAL CHEMICAL Works, No. 

aioe ante. 
2. Faulty specification causin 

nent litigation.|—(1) If the invention is ance 

there is nothing new in it unless you have 
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regard to the whole combination & all its parts 
as arranged, then nothing would seem to be an 
infringement which does not comprise the whole 
combination & all its parts as described, or the 
mechanical equivalents of such described parts 
respectively. But the invention may be such that 
you find novelty without having regard to the 
whole combination & all its parts as described ; 
that is to say, you may find that there is an essence 
or substance of invention underlying or pervading 
the particular combination & arrangement de- 
scribed in the letters patent, so that the com- 
bination & arrangement may be regarded as a 
specific instance of the kind of invention under- 
lying or pervading the patented combination. In 
the former case, as I said, there is in my opinion 
no infringement unless the alleged piratical 
machine takes the whole combination & all its 

arts or their respective mechanical equivalents. 
But in the latter case there will be or may be an 
infringement, though in the details there may be 
material parts or steps which are neither the parts 
of the patented machine as described nor the 
mechanical equivalents of such respective parts 
(VAUGHAN WILLIAMS, J.). 

(2) As to the costs between solr. & client I 
think there is no sort of ground for it. The fact 
of the matter is, that although this case has been 
tried before, the necessity for this frequent litiga- 
tion arises very much from the unhappy & lax 
manner in which the letters patent have been 
framed (VAUGHAN WILLIAMS, J.).—AUTOMATIC 
WEIGHING MACHINE Co. v. NATIONAL EXHIBITIONS 
Assocn., Lrp. (1891), 8 R. P. C. 345; on appeal, 
9 R. P. C. 41, C. A 
Annotations :—As to (1) Expld. Marconi’s Wireless dolegraph 

Co. v. Mullard Radio Valve Co. (1924), 41 R. P. C. 323. 
Refd. Automatic Weighing Machine Co. v. Fearly (1893), 
10 T. L. R. 22; Ticket Punch Register Co. v. Colley’s 

Patent (1895), 12 R. P. C. 1. 

3278. Where extent of patent ques- 
an ae owners of a patent granted in 1890 
to Welch for ‘‘ Improvements in rubber tyres & 
metal rims or felloes of wheels for cycles & other 
light vehicles.’’ the validity of which had bcen 
certified, having brought an action for infringe- 
ment, deft. by his defence (inter alia) denied 
infringement, & alleged that the patent only 
applied to the wires used in the manufacture of 
the tyres, & that such wires, when once purchased, 
could be used again. The specification had been 
construed by the House of Lords, & at the trial 
deft. relied mainly on non-infringement :—Held: 
deft. had infringed; judgment was given for 
pitis., &, as deft. had raised questions as to the 
extent of the patent, pltfis. were not deprived of 
solr. & client costs.—DUNLOP PNEUMATIC TYRE 
Co., Lrp. v. WILSON (1900), 17 R. P. C. 332. 

3274. —— Validity & infringement denied 
—Set-off.|;——-DUNLOP PNEUMATIC TYRE Co., Lip. 
v. WAPSHARE TUBE Co., Lrp., No. 3286, post. 

3275. ———- —— Party & party costs on 














counterclaim.]—In an action for infringement of 
the ae aay a certificate of validity d been 
granted. A subsequent action for infringement 


was brought & pltfs. claimed costs as between 
solr. & client. Defts. denied infringement & 
validity & made a counterclaim for revocation of 
the patent. An injunction & an inquiry as to 
damages were granted with solr. & client costs of 
the action. The counterclaim was dismissed with 
party & oo ee ee Vacuum CLEANER 
Co., Lrp. v. LONDON & SOUTH-WESTERN Ry. Co. 
(1910), 27 R. P. CO. 649; on appeal, 28 R. P. C. 
77,0. A.; (1912), 29 R. P. C. 809, H. L. 

3276. ——- —— Certificate granted prior to 
amendment of specification—Subsequent action on 


Part XIV.—INFRINGEMENT, 


(J. B.) & Co., Lyn. v. 

HENDAIL, UNDERWOOD & Co., Lr. 
R. P. 0. 27. eet 
8277. Necessity for express direction.]— 
In a suit for the infringement of a patent, where 
the ct. considers pltf. entitled to full costs as 
between solr. & client, the decree or order should 
contain an express direction that the costs be so 
taxed, notwit nding Patent Law Amendment 
Act, 1852 (c. 83), s. 48, provides that he shall have 
such full costs unless the judge shall certify that 
he ought not to have them.—LiIsTER v. LEATHER 

(1858), 4 K. & J. 425; 70 E. R. 177. 
Annotations :—-Expld. Penn v. aay Ne Penn v. Jack, Penn »v. 
Fernie (1866), L. R. 3 Eq. 308. Refd. North Metropolitan 


Tram. Co. v. Ll. C. C., [1898] 2 Ch. 145. Mentd. Printin 
. Pumtenicet Registoring Co. v. Sampson (1875), 32 L. cd 





8278. To what costs certificate extends—Costs of 
postponement.|—-The P. co., as owners of a patent 
granted to W., the validity of which was estab- 
lished in a previous action, brought an action for 
infringement against the L. co. On the action 
coming on for trial, R. appeared as agent of the 
L. co. for the purpose of conducting their defence. 
The judge ruled that he was unable to do so, & 
the trial was postponed to enable the L. co. to 
instruct counsel. On the action coming on again 
for trial, the only defence relied upon was non- 
infringement, all other defences having been 
withdrawn :—Held: the L. co. had infringed, & 
judgment was given for pltfs., with solr. & client 
costs, such costs to include the costs occasioned 
by the postponement of the trial.—PNEuMATIC 
TYRE Co., Lrp. v. WEST LONDON RUBBER & 
Tyr Co., Lrp. (1898), 15 R. P. C. 129. 


F. Undertaking or Arrangement Offered. 

3279. Offer to withdraw appeal—Subject to 
variation of order appealed from—In conformity 
with decision favourable to appellant—Effect of 
refusal.|-— Applts. gave notice to resp. that a 
decision favourable to their contention on one 
point of the pending appeal having been given in 
another case by a ct. of final appeal, they were 
prepared to withdraw from the remaining points 
of their appeal & pay resp.’s costs up to the date 
of their doing so, on condition that resp. would 
consent to a variation in the order appealed from, 
in conformity with the decision favourable to 
applts.’ one contention which had been so given 
during the pendency of the appeal.  Applts. 
added that in the event of resp. rendering it 
necessary to proceed with the appeal in spite of 
such decision they should, if successful, ask for the 
costs of the appeal. pee declined to consent to 
such variation :—Held: he must pay the costs of 
the appeal from the date of his refusal to accede 
to applts.’ proposal. DE VITRE v. BETTS (1873), 
L. R. 6 H. L. 8319; 42 L. J. Ch. 841; 21 W. R. 
705, H. 1.3; varying S. C. sub nom. BETTS v. DE 
VITRE (1868), 3 Ch. App. 441, L. 


C. 
Annotations :—Refd. Watson v. Holliday (1882), 20 Ch. D. 


780; Gill v. Coutts & Cutler (1895), 13 R - 136; 
British Thomson-Houston Co. v. Sterling Accessories, 
Same v. Crowther & Osborn, [1924] 2 Ch. 33. M 

Belvedere Fish Guano Co. v. am Chemical Works, 
as & Partridge, Ind, Coope v. Same, [1920] 2 K. B. 


8280. Defendant offering to submit & pay 
damages—Effect of refusal.|—-H. wrote to the C. 
co., complaining of infringement of his patent, & 
@ correspondence ensued. The C. co. admitted 
certain infringements in 1893 & 1895, stating that 
they had acted without knowledge of the patent. 
H. offered to accept a prompt payment of £150 
on the co. undertaking to publish an apology. 
The co. sent a cheque for £150, but declined to 
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make an apology. The cheque was returned by 
pitf.’s solrs., & an action for infringement was 
commenced. Defts. paid £150 into ct., which 
pltf. accepted in satisfaction of his claim for 
damages. The action came on upon motion for 
judgment :—Held: (1) pltf. was not entitled to 
an injunction, as he had not proved that defts. 
intended to commit any further infringement ; 
(2) no costs ought to be given down to the time 
when plitf. accepted the £150 in satisfaction of 
damages, & pltf. must pay defts.’ costs subsequent 
to that date.—HupDsSoN v. CHATTERIS ENGINEERING 
Works Co. (1898), 15 R. P. C. 438. 

3281. eee owner of a perene 
brought an action for infringement, & defts. by 
letter offered an undertaking not to infringe, 
delivery up, & a sum for damages & costs down 
to the date of the letter. Pltf. accepted this offer, 
but desired an order of the ct., & defts. offered to 
submit to an order giving effect to the terms. 
They refused to consent to pay the costs of 
obtaining it, but were willing to leave the matter 
to the ct. Pltf. thereupon brought the matter 
before the ct. on a motion for an injunction. At 
the hearing the only question was as to the costs 
of an order to give eftect to the agreed terms :— 
Held: pltf. had shown himself unreasonable, & the 
motion was wholly unnecessary, as it was only 
necessary to have mentioned the matter to the 
ct., & defts. were entitled under the circumstances 
to their costs since the date of the letter, with a 
set-off.—GiILL v. Puitips (GEORGE) & Son, LID. 
(1911), 29 R. P. C. 397. 

——.]—See INJUNCTION, Vol. XXVIII., pp. 545, 
546, 547, Nos. 1526, 1527, 1534, 1541. 








G. Costs on Higher Scale. 


3282. Grounds for allowing—Costs of appeal— 
Costs allowed on higher scale in court below.|—- 
CONSOLIDATED PNEUMATIC TooL Co., Lrp. v. 
CLARK, SAME v. ARMSTRONG (SIR W. G.), WHIT- 
wortu & Co., Ltp., SAME v. INGERSOLL SERGEANT 
Dritz Co., No. 3184, anie. 

3288. |—Gapp & MASON v. 
MANCHESTER CORPN. (1892), 67 L. T. 569; 9 
R. P. C. 516; 9 T. L. RR. 42, C. A. 





ee 





Annotations :—Refd. Pirrie v. York Street Flax Spinning Co. 
Poh 11 R. P. C. 429: Cassel Gold Extracting Co. v. 
Cyanide Gold Recovery Syndicate (1895), 11 T. L. R. 345; 


Shrewsbury & Talbot S. IT. Cab. Co. v. Sterckx (1895), 12 
T. L. R. 122; Savage v. Harris (1896), 12 T. L. R. 187 3 
Pneumatic Tyre Co. v. Leicester Pnoumatic Tyre & 
Automatic Valve Co. (1898), 16 R. P. C. 50; Taylor & 
Scott v. Annand & Northern Press & Engineering Co. 
(1899), 16 R. P. C. 547; Layland v. Boldy OT ), 29 
T. L. R. 651; Norton v. Barker (1913), 30 R. P. C. 229, 
741; Re Mertens’ Patent (1914), 31 R. P. C. 373. 

3284. Questions of unusual difficulty.|— 
Gapp & MASON v. MANCHESTER CoRPN., No. 3283, 
ante. 

3285. ——- ——— Making scientific witnesses 
necessary.|—ELLINGTON v. CLARK, BUNNETT & 
Co., No. 2952, ante. 

3286. —— .]—The action was dis- 
missed with costs except so far as they were 
increased by the issue of invalidity, the costs of 
which deft. was ordered to pay. Costs on the 
higher scale & of three counsel were allowed & on 
the issue of invalidity pltfs. obtained costs as 
between solr. & client, a certificate of validity 
having been obtained in a previous action on the 
patent, a set-off of costs was ordered. 

The questions I have had to consider have been 
very complicated questions of mechanics on which 
very skilled persons have had very great difficulty 
in arriving at a conclusion. I think that the case 
is one in which, upon special grounds, the costs 

| ought to be allowed on the higher scale & costs of 
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three counsel (BucKLEY, J.).—-DUNLOP PNEU- 
MATIC TYRE Co., Lrp. v. WAPSHARE TUBE OCo., 
Lrp. (1000), 17 R. P, C. 433. 

8287. —— ——.]—FiLour Oxipizine Co., 
LrpD. v. HUTCHINSON (J. & R.), No. 8259, ante. 





H. Costs on Discontinuance. 


3288. Action dropped by tacit agreement—Sub- 
sequent motion to discontinue—Each party to bear 
own costs.]|—Where an action set down in the list 
for trial been dropped by tacit agreement 
between the parties without any special or express 
stipulation, & without any provision in the event, 
which happened in this case, of the agreement for 
the settlement of their differences subsequently 
going off :—Held ; (1) on deft.’s motion, the action 
should be restored to the list, it was a lis pendens 
& could be restored; (2) on pltfs.’ motion for 
leave to discontinue, owing to the tacit agreement 
pltfs. were entitled to discontinue it, if they chose 
to do so, each party to bear their own costs.— 
Brooks (J. B.) & Co., Lrp. v. LycretrtT (1902), 19 
R. P. C. 166. 

3289. Notice of discontinuance bad—Action dis- 
missed with costs.|—-VicKkERsS, Sons & Maxim, 
Ltp. v. COVENTRY ORDNANCE Works, LTD. 
(1908), 25 R. P. C. 207. 

Costs of motion for injunction & inquiry as to 
damages.|—See INJUNCTION, Vol. XXVIII., p. 521, 
No. 1276. 

Costs of particulars of objections on discon- 
tinuance.|—See Sub-sect. 11, C. (d), ante. 


I. Security for Costs. 


3290. Appeal—Must be given within three 
months—-Or reasonable time—Extenuating cir- 
cumstances.|—-The ct. laid it down as a general 
rule that when security for the costs of an appeal 
is ordered to be given, & three months or what the 
ct. considers a reasonable time has elapsed with- 
out such security being given, an order will be 
made for the dismissal of the appeal, unless there 
are extenuating circumstances, in which case the 
ct. will take such circumstances into consideration, 
& will, if it grants further time, fix that time itself. 
In the present case, a reasonable time having 
elapsed, & no extenuating circumstances having 
been shown, the appeal would be dismissed (per 
CUun.).—-WASHBURN & MOEN MANUFACTURING Co. 
v. PATTERSON (1885), 29 Ch. D. 48; 54 L. J. Ch. 
643 5; 521. T. 705; 83 W. R. 403; 1T. L. R. 278; 
Griffin’s Patent Cases (1884-1886), 240, C. A. 
Defendants becoming bankrupt pending 
ents BANKRUPTCY, Vol. V., p. 1006, No. 


3291. Against whom ordered—Plaintiff com- 
pany in infringement action—Patent substratum of 
company.|—In an action by a limited co. for in- 
fringement of letters patent defts., after delivery 
of defence, applied for security for costs of the 
action :—Held: the patents were the substratum 
of the co., & under the circumstances of the case 
security ought to be given either in £100 cash to 
be brought into ct., or to the satisfaction of the 
master upon that part of the assets of the co. 
which consisted of buildings & machinery.— 
DIAMOND STEEL MANUFACTURING Co. v. HARRISON 
se Ee R. P. C. 451. 

-———~ Not against respondent resident 
abroad—In petition for revocation. |—Resp. appear- 
ing to a petition for the revocation of letters patent 
presented under Patents, Designs, & Trade Marks 
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Act, 1883 (c. 57), 8, 36, is not in the position of pltt, 
& ought not to be ordered to give peal for the 
costs of the petition though resident abroad.— 
Re MILLER’s PATENT (1894), 63 L. J. Ch. 324; 70 
L. T. 270; 11 R. P. C. 55. 


Annolation :—Apld, Maatschappij voor Fondsenbezit y, 
Shell Transport & Trading Oo., [1923] 2 K. B. 166. 


J. Particular Items of Costs. 


8293. Interrogatories & inspection of machine— 
Not included in general costs——Unless so ordered. |— 
In an action for infringing a patent, pltf. obtained 
judge’s orders to interrogate a servant of deft., & 
to inspect a wheel, which was alleged to be an 
infringement of the patent. These orders gave 
no direction as to costs. Pltf. became entitled 
to the general costs of the cause & the master 
allowed him all the costs of the inspection & ex- 
amination upon interrogatories :—Held: upon a 
review of the master’s taxation pltf. was not 
entitled to those costs. —SMITH v. GREAT WESTERN 
Ry. Co. (1856), 6 E. & B. 405; 25 L. J. Q. B. 279; 
27 L. T. O. S. 122; 2 Jur. N.S. 668; 119 E.R. 
916; sub nom. SmItH v. LONDON & GREAT 
WESTERN Ry. Co., Macr. 228. 
sai aia :—Refd, Nolan v. Copeman (1873), 42 L. J. Q. B. 


3294. Costs of special jury—Action discontinued. | 
—GREAVES v. EASTERN COUNTIES Ry. Co., No. 
3233, ante. 

3295. Costs of third counsel—Discretion of taxing 
master.]|—-The case of Betts v. Menzies (1857), 
3 Jur. N.S. 885, as I well remember, was imported 
into the argument as a substantive part of pltf.’s 
case. The evidence & the judge’s notes in that 
case were proved & read. After that, it cannot 
be said to be unreasonable that a gentleman of the 
common law bar, who had been engaged in that 
case, should be retained to explain to the ct. what 
had occurred upon the trial of which evidence had 
been given in the cause. Therefore quite irre- 
spectively of the weight & importance of the cause 
I think there are special circumstances to justify 
the taxing master’s decision, which I am not 
disposed to vary (PAGE-WooD, V.-C.).—BETTS v. 
CLIFFORD (1860), 1 John. & H. 74; 3 L. T. 36; 
70 E. R. 667. 


Annotations :-—Refd. ee v. Lonsdale, A.-G. v. Lonsdale 
(1870), 6 Ch. App. 141. entd. Davies v. Marshall (No. 1) 
are Drew. & Sm. 557; Gale v. Abbott (1862), G6 


3296. ——.]—BRADFORD DYErRs’ ASSOCN., 
Lrp. v. BURY, BRADFORD Dyers’ Assocn., LTb. 
v. WILLIAMS (1901), 19 R. P. C. 125. 

3297. ——.] —- WILSON v. WILSON 
BROTHERS BOBBIN Co., Lp. (1911), 28 R. P.C. 741. 

3298. Costs of preparing for trial—Before notice 
of trial—Not allowed between party & party.|— 
OURTIS v. PLATT, No. 3232, ante. 

3299. Costs of expert witnesses.|—-BATLEY v. 
Kynock, No. 3244, ante. 

3300. Fees for experiments.])—-LEONHARDT 
& Co. v. KALLE & Co., No. 2513, ante. 

3301. ——— Assisting counsel—Not allowed un- 
less specially ordered.)—-CONSOLIDATED PNEU- 
MATIO Too, Co. v. INGERSOLL SERGEANT DRILL 
Co. (1908), 25 R. P. C. 574. 

3302. Costs of preparing model.]—BATLEY v. 
Kynock, No. 3244, ante. | 

303. .}— WiLson v. WILSON 
BOBBIN Co., «» No. 3297, ante. 

8304. Costs of preparing particulars of objection 
—Action @discontinued.)—-GREAVES v. EASTERN 
COUNTIES Ry. Co., No. 8288, ante. 

8805. Costs of settling | er paar of breaches— 
Allowed to defendants—Although particulars not 
certified.|——BaTLay v. Kynoox, No. 8244, ante. 





ee 





BROTHERS 





Part XV.—Lecat Procerprinas. 


3806. Costs of shorthand notes—Solicitor & 
client costs.]—Where on the trial of a patent action 
it was agreed in open ct. between counsel for the 
parties with the sanction of the judge that a 
shorthand writer’s note of the evidence to be 
taken on behalf of the parties jointly should be 
used as the record of the evidence for the purposes 
of the trial :—Held: the solr. of a party to the 
action was entitled to charge his client with money 
disbursed as his share of the cost of taking the 
shorthand note.—-OsMOND v. MUTUAL CYCLE & 
MANUFACTURING SUPPLY Co., [1899] 2 Q. B. 488 ; 
68 L. J. Q. B. 1027; 81 L. T. 254; 48 W. R. 125, 
Annotations :—Consd. Hast London_ Ry. ». 

servators (1904), 48 Sol. Jo. 492. Distd.. Jones v. Llanrwat 

U. C., {1911} 1 Ch. 393. Apld, Re Roney, {1914} 2 K. B. 

529. Oonsd. Seal v. Turner, [1915] 3 K. B. 194. 

3307. Copies necessary for court—Allowed 
as between party & party.|—CasTNER KELLNER 
ALKALI Co. v. COMMERCIAL DEVELOPMENT CORPN,, 
No. 3227, ante. 

83808. Costs of preliminary inspection of ma- 
chinery.|—AsHWORTH v. ENGLISH CARD CLOTH- 
ING Co., Lrp. (No. 1), No. 2880, ante. 


Thames Con- 
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3309. Interest on costs—Where repayment 
ordered on appeal.|—Action for an infringement 
of a patent was dismissed with costs, & pltf. paid 
defts.’ costs with interest to date. Upon pltf. 
successfully appealing to the Ct. of Appeal, deft. 
repaid the amount so received with interest to 
date. The House of Lords restored the original 
order, & pu. repaid the original amount of costs 
& interest, but refused to satisfy defts.’ claim for 
interest at 4 per cent. on the amount from the date 
of the repayment after the Ct. of Appeal decision 
to the date of the return after the House of Lords 
decision :—Held: defts. were entitled to this 
further sum in respect of interest.—ASHWORTH v. 
ENGLISH CARD CLOTHING Co., LYD. (No. 2), [1904] 
1 Ch. 704; 73 L. J. Ch. 282; 90 L. T. 268; 21 
R. P. C. 355. 


3310. Costs of application to deliver reply— 
Reply not delivered—Costs in cause.|—HAMER v. 
Hawortu, No. 3222, ante. 


Costs of interlocutory injunction where motion 
ordered to stand over.|—-Sce INJUNCTION, Vol. 
XXVITI., p. 549. No. 1565. 


Part XV.—Legal Proceedings. 


Sect. 1.—IN GENERAL. 

3311. Discretion of court—Declaratory judgment 
that patent invalid ab initio..—NortTH EAsTERN 
MARINE ENGINEERING Co. v. LEEDS ForGE Co., 
No. 2211, ante. 

3312. Application for leave to discontinue — 
Granted on terms,]—A patentee brought an action 
for an infringement of his patent. After he had 
delivered his reply, he discovered that he would 
probably lose his action unless he should first have 
corrected his specification. He therefore applied 
for leave to discontinue the action :—Aeld: 
inasmuch as the patentee could not, with any leave 
the ct. could give him, sue on a specification 
corrected during the action, it would not be fair, 
or in accordance with the intention of Patents, 
Designs, & Trade Marks Act, 1883 (c. 57), s. 19, 
to allow him to discontinue on such terms that he 
would be in a position to bring a subsequent 
action on the same footing as if in the previous 
action he had obtained leave to correct the specifi- 
cation. Leave to discontinue would be granted 
only on the terms that he should not bring any 
other action against the alleged infringer in respect 
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Qo. Juriadiction — Of forei court Cout. 207.—CAN, 
—Validity.}—-The grant of letters 
patent is an exercise of the Sovereign 
power of the State, & therefore, as in 
the case of title to land, the validity r 
of the grant is not examinable in the 
cts. of another State, except in cases 
where the question of that validity 
arises merely incidentally in an action 
otherwise cognisable by the cts. of that 
other State.-—POTTER v. BROKEN HILu 

PRIETARY Co., LTD. (1906), 3 
Cc, L. R. 479.—AUS. 

p. ; Of Supreme Court -— T° 
in appeal.)—There can be no 
appeal to the Supreme Ct. of Canada 
in an action in iy age to a patent of 
invention where the validity of the 
Patent is not in question & it does not 
appear that the matter in controversy 

6xoeeds $1,000, the amount limited C 
by 60 & 61 Vic. o. 34 (D), providing CAN. 
for appeals from the Province of 
Ontario.—MoLAUGHLIN ». LAKE ERIE 





Se eeteemmenmeeal 








DETROIT ItiverR Ry. Co. 


qd. 

SrortTina Goons Co. ¥%. 
WILSON Co. (1904), Cout. 330.—CAN, 
. Of Exchequer Court — In 
patent actions generally.J}—The Exche- 
quer Ct. has no jurisdiction at common 
law in actions respecting patents for 
invention, & where any relief is sought 
in respect of such matters the juris- 
diction of the ct. to grant the same 
must be found in some statute. 
et. cannot entertain 
obtain a declaration of the respective 
rights of parties inter se arising under 
assignments of a patent for invention ; 
nor for a declaration that such assign- 
ments are invalid, 
tion thereof should be vaca 

Gas COMPRESSING Co. v. FELT (1913), 
14 Wxch. C. R. 311; 14D. L. R. 395 


t. bs acer pease 
chequer Ct. has 


of any infringement alleged in the particulars of 
breaches.—-ROBERTSON v. PuRDEY, [1906] 2 Ch. 
69. 


3313. Allegation that patent obtained in defraud 
of plaintiffs’ right—Claim for injunction & damages 
—Statutory remedy for revocation not pursued.|— 
A patent having been granted to B., an action was 
commenced by T. C. against B. for a declaration 
that deft. had obtained the patent fraudulently 
& in fraud of pltfs.’ rights, or, in the alternative, 
a declaration that the patent was bad on the ground 
of disconformity bctween the provisional & com- 
plete specifications ; & for an injunction restrain- 
ing deft. from dealing with the patent; & an 
inyuiry as to damages. At the trial, deft. took 
a preliminary objection that the relief claimed 
was inappropriate, the statutory remedy being 
revocation of the patent :—Held: if the ct. were 
to make the declaration claimed, it could not 
give any consequential relief, & where that was 
so, it was not the practice of the ct. to make 
declarations ; the injunction claimed could not 
be granted, because the appropriate remedy, if 





(1903), Exchoqueor Ct. Act, 1906, s. 23, to 
determine conflicting applications for 

.]— Vioror patents notwithstanding the pending 
Harotp A. Of asimilar proceeding before the Comr. 


of Patents, by way of arbn.. under 
Patent Act, 1906, s. 20; where juris- 
diction is assumed the other proceed- 
ings will be stayed.—HUTCHINA OAR 
RooFine Co. v. BURNETT (Ont.) (1916), 
16 Exch. Cc, R, 391.—CAN. 

a. To grant leave to 
appeal.j}—Unless an order upon a 
demurrer be a decision upon the issues 
raised therein, leave to appeal to the 
Supreine Ct. of & cannot be 
granted under Exchequer Ct. Aot, 
as. 5), 52, as amended by 2 Hdw. 7, 
0. 8.—TORONTO TYPE FOUNDRY Co. v 








The 
procee to 


. MERGENTHALER LINOTYPE Co. (1905), 
& that the rewistra; 36 8. CO. R. 493,—CAN. 
9 re Oh een Cee ‘of Bees 
na v. UTLER ry * e e 
371; 38 Sc. L. R. 218; 38. . 7. 
——.) — The 205.—SCOT 
jurisdiction c, Venue.j]——In an aotion for the 
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Sect. 1.—In general. Sects. 2 & 3: Sub-sects. 1 


it could be given, would be revocation ; & as there 
was no allegation of common law fraud, damages 
could not be given.—TRACTION CoRPN., LTD. v. 
BENNETT (1908), 25 R. P. C. 819. 

83814. Unpatented secret ideas—Alleged com- 
munication in breach of agreement—Particulars of 
ideas.|—-Confidential information relating to the 
manufacture of coal gas was alleged by H. to have 
been communicated by him to the works com- 
mittee of a municipal corpn. It was also alleged 
that by an agreement in writing the committee had 
undertaken not to disclose the information without 
H.’s authority, & not to use it until an agreement 
had been made with regard to it, & that a licence 
to use certain Ietters patent relating to the manu- 
facture of coal gas had been granted by H. to the 
corpn. An action was commenced by H. against 
the corpn. for royalties under the licence for 
damages for breach of the agreement, & for an 
injunction to restrain defts. from using the 
information or ideas communicated to them by 
pltf., except at a gasworks specified in the agree- 
ment. Defts. made an application for particulars 
of the ideas referred to in the statement of claim : 
—Held: pltf. must give particulars of such of the 
ideas as were the subject of letters patent, & also 
particulars, subject to proper safeguards as to 
matters that were secret, of any other ideas 
alleged by pltf. to be secret, with liberty to apply. 
—HELPS v. OLDHAM CORPN. (1923), 40 R. P. C. 68. 


SEcT. 2.—IN RESPECT OF INFRINGEMENT. 
See Part XIV., Sect. 2, ante. 


SEcT. 3.—IN RESPECT OF THREAT OF LEGAL 


PROCEEDINGS. 


SuB-SEcT. 1.—IN GENERAL. 


3315. Necessity for existing patent.|—Upon its 
true construction, the Patents & Designs Act, 
1907 (c. 29), s. 36, as amended by Patents & 
Designs Act, 1919 (c. 80), s. 20, presupposes the 
existence of a patent, in respect of whose infringe- 
ment legal proceedings are threatened; so that 
a threat by a person who has applied for a patent 
& whose complete specification has been accepted, 
but to whom a patent has not at the time of making 
the threat been granted, & is ultimately refused, 
1s not a threat within the meaning of that section 
in respect of which a remedy is provided.— 
Exiis & Sons v. Pogson, [1923] 2 Ch. 496; 98 


infringement of a patent, pltf. laid the 
venue at deft. bes . resident 

-:--Held: rega e language 
of Patent Act, 1872, s. 24, the venue 
should be laid in the county where deft. 
resided: & an order was made to 
change the place of trial to T.—GoLp- 


d. -J—The venue in an action 
to restrain the infringement of a 
patent, must be laid at the place of 





fringement of a 


sittings of the ct. in which the action Fdinarily 
is brought, nearest to the place of ogee 
residence or business of deft 67.—-CAN. 


AITCHESON v. MANN 3), ; R. 
473.—CAN, OSE e ce ea I 


6. -]}—In an action for damages 





for infringement of a patent, the 
writ need not be issued out of the 
registry nearest the place of residence 
or business of defts., but Patent Act, 
s 30, is complied with if the venue is 
laid at the place of such registry.— 
SHORT v. FEDERATION BRAND SALMON 
a Co. (1898), 6 B. C. R. 385.— 


{. Jury.}—An action for the in- 
patent should not 

tried by a jury.— 
LYEA v. GUTHRIE (1882), 9 P. R. 
g. Security for costs.}—Pltfts. & deft. 


each applied for a 
tion in the Patent O 
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L. J. Ch. 16; 129 L. T. 524; 67 Sol. Jo. 657; 
40 R. P. C. 179, C. A. 

See Patents & Designs Acts, 1907 (c. 29), s. 36; 
1919 (c. 80), sched. 

3316. Whether plaintiff may raise question of 
validity.])—-CHALLENDER v. ROYLE, No. 2273, ante. 

83817. ——- Amendment of pleadings—After 
lapse of time.J—In an action under Patents, 
Designs, & Trade Marks Act, 1883 (c. 57), s. 32, 
to restrain a patentee from issuing threats, pltfs 
in their statement of claim alleged that defts.’ 
patent was invalid. The judge ordered this 
allegation to be struck out, being of opinion that 
the validity of defts.’ patent could not be tried in 
such an action. After nearly a year, the time for 
appealing against that order having long expired, 
pitis. applied to the judge to whom the action 
had been transferred, for liberty to amend the 
statement of claim by inserting an _ allegation 
that defts.’ patent was invalid. The judge 
refused the application, & pltfs. appealed :—Held ;: 
liberty to amend ought to be given but upon 
special terms, in order that defts. might not suffer 
any loss by pitfs. not having taken the proper 
course of appealing in due time from the order of 
the judge.—KurtTz v. SPENCE (1887), 36 Ch. D. 
a 58 L. T. 820; 36 W. R. 488; 3 T. L. R. 827, 
Annotations :—Refd. Challender_ v. Royle (1887), 57 L. T. 

734; Barrett r. Day, Day v. Foster (1890), 43 Ch. D. 435. 

3318. Right to particulars — Of objections — 
Plaintiff alleging defendants’ patents to be invalid.] 
—Pltfs. brought an action to restrain defts., who 
were holders of various patents for electric accumu- 
lators, from threatening pltfs.’ customers with 
legal proceedings for infringement, & by their 
statement of claim alleged that defts.’ patents 
were invalid. No specific statement had been 
made by defts. which patents they alleged to be 
infringed. Defts., who had not delivered a 
defence, applied for particulars of objections. 
The judge ordered pltfs. to deliver particulars of 
objections within a limited time after defts. had 
given to plitfs. a list of the patents on which the 
defts. intended to rely. Defts. appealed, asking 
for an unconditional order on pltfs. to deliver 
objections :—Hfeld: the order under appeal was 
right, but defts. ought also to state that they relied 
on no other patents than those in the list, & pltfs. 
ought to undertake, when the list had been 
delivered, to amend their statement of claim so as 
to define the patents the validity of which they 
disputed.— UNION ELEcTRICAL POWER & LIGHT 
Co. v. ELECTRICAL STORAGE Co. (1888), 38 Ch. D. 
aA 59 L. T. 427; 36 W. R. 913; 5 KR. P. C. 329, 

3319. Of threats—Names of customers.|-— 
In an action to restrain threats :—Held: defts. 
were entitled to particulars of the threats com- 
plained of, but not to the names of customers 
whom pltfs. had in consequence thereof promised 





tre 8 declared there was conflict, 
Itfs. brought action before this ct. to 

ave the matter of this conflict decided 
& to have it declared who was the first 
inventor :—Held: as in such an action 
each party is secking affirmative relief 
& as such each party is as much Be 
as the other, deft. becoming quasi pitt., 
if he resides out of the jurisdiction ma 
be ordered to give security for plitf.’s 
costs.— Rowe v. THOMAS, [1925] Exch. 
Cc. R. 117.—CAN. 


h. Action on contract—Inwalidtty of 

nt as defence—Claim for revoca- 

ton.}—-Topp & HIGGINBOTHAM . 

patent of inven- O’REGAN (1859), 21 Dunl. (Ot. of Sess.) 
1320; 31 Sc. Jur. 725.—SCOT. 


ce, & the Comr, 
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to indemnify.—Law v. 
R. P. ©. 86. 


83820. —— Names of agents making 
threats.|—-In an action to restrain threats of legal 
proceedings for infringement of a patent, pltis. 
alleged that they complained of threats made by 
defts.’ agents on certain specified dates to certain 
persons named. On an application by defts. for 
particulars :—Held: pltfs. must give the names 
of the agents of defts. by whom they alleged the 
threats to have been made.—Dowson, TAYLOR 
= Pa agties v. DROSOPHORE Co., Lrp. (1894), 11 


3321. ——— Of infringement — Defendant not 
alleging infringement—Refusing to admit non- 
infringement..— Dowson, Tayior & Co., Lrp. v. 
DROSOPHORE Co., Lip. (1894), 11 R. P. C. 653. 

3322. Service out of the jurisdiction.]—Overnr- 
TON & Co. v. BuRN, LowE & Sons (1896), 74 
L. T. 776; 40 Sol. Jo. 620, OC. A. 


ASHWORTH (1890), 7 
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Sce Patents & Designs Acts, 1907 (c. 29), 5s. 36; 
1919 (c. 80), sched. 

3323. Person aggrieved.}—KENSINGTON & 
KNIGHTSBRIDGE ELEcTRICc LIGHTING Co. v. LANE 
Fox Evecrnricat Co., No. 3399, post. 

8324. Former licencee of patent.]—AxMANN v. 
Lunp, No. 3353, post. 

3325. Applicant for patent—Holding provisional 
ones v. MorGaANn & Co., Lrp. (1887), 


nnn :—Refd. Chaliender v. Royle (1887), 36 Ch. D. 


3826. Manufacturer whose customers are threat- 
ened.|—A. & co., B., & H. were all three rival 
manufacturers of blue & B. had in 1884 taken 
out a patent for a particular method of wrapping 
up his blue. In Aug. 1890, H. began using similar 
wrappers, & in Feb. 1890, B. brought an action 
against him for having passed off his goods as 
those of B., in which action B., in Nov. 1890, 
recovered £500 damages. About that time A. 
& co. began using wrappers something like B.’s. 
Between Aug. & Nov. 1890, B. sent out in his boxes 
of blue the following circular signed by his solrs. : 
Notice to grocers & others—Information of 
extensive violation of Mr. B.’s patent rights has 
been received, all parties are warned not to infringe 
these rights. This circular was received by some 
of A. & co.’s customers, though not by A. & co. 
themselves. In Dec. 1890, B. brought an action 
against A. & co. for fraudulently passing off their 
goods as his, & on Jan. 31, 1891, he amended his 
statement of claim by inserting a statement of his 
patent, & a claim for infringement. Meanwhile 
on June 16, 1891, A. & co. brought this action 
under Patents, Designs, & Trade Marks Act of 
1883 (c. 57), s. 32, to restrain B. from threatening 
their customers, amongst other things, by the 
circular. In June, 1891, B.’s patent was revoked 
by consent upon a petition presented by A. & co., 
& B. discontinued that part of his action :—Held: 


(1) B. had not prosecuted his action with due 


diligence ; (2) A. & co. were persons aggrieved 
within the meaning of Patents, Designs, & Trade 
Marks Act, 1883 (c. 57), s. 32; (3) the circular 
was not a mere general warning within the principle 
of Challender v. Royle, No. 2273, ante, but was a 
threat within Patents, Designs, & Trade Marks 
Act, 1883 (c. 57), 8.82; & (4) A. & co. were entitled 
to an inquiry as to damages. 
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I think upon the true construction of this sect., 
the sect. might apply to an intended infringement 
provided that you could show that the intended 
infringement, if carried out, would be an actual 
infringement (LINDLEY, L.J.).—- JOHNSON v. EDGE, 
[1892] 2 Ch. 1; 61 L. J. Ch. 262; 66 L. T. 44; 
40 W. R. 487; 8 T. L. R. 289; 36 Sol. Jo. 2380 ; 
9 R. P. C. 142, C. A. 

A ae to (3) Apld. Craig v. Dowding (1907), 97 


3327. .]—-A co. owned a patent for gas buoy 
lanterns that had expired, and also owned patents 
for improvements which were still running, & had 
for some years supplied B. with gas buoy lanterns 
made under the patents. B. having given D. an 
order for gas buoy lanterns, which were founded 
to some extent on the expired patent, the managing 
director of the co. wrote B. : t am much surprised 
at this. I am afraid that this matter will lead to 
a great deal of difficulty & unpleasantness, & you 
must not be surprised if my co. applies for an 
injunction against D. to restrain him from selling 
his gas buoy lanterns :—Held : under the circum- 
stances the letter was a threat within the meaning 
of Patents, Designs, & Trade Marks Act, 1883 
(c. 57), s. 32, & D. was accordingly entitled to an 
injunction against the co. in the terms of the sect. 

‘ t is quite true that the letter . . . does 
not specify in terms the patents which belonged 
at that time to the co., or refer to any patent in 
particular ... but I think the natural effect 
on any ordinary person .. . receiving that letter 
would be that the threat referred to of pro- 
ceedings concerned the rights of the co. as patentees 
(ROMER, J.).—Dovuanass v. PIntTscH’s PATENT 
LIGHTING Co., [1897] 1 Ch. 176; 65 L. J. Ch. 919 ; 
75 L. T. 332; 45 W. R. 108; 138 T. L. R. 5. 


Annotations -—Distd. Beven & Alexander v. Welsbach In- 
candescent Gas Light Co. (1902), 20 R. P. C. 69 ; Diamond 
Sea eee Co. v. Mining Appliances Co. (1915), 85 


3328. .|—Deft., the registered proprietor 
of a patent, threatened certain customers of pltfs., 
& they in consequence repudiated a contract with 
pltfs., who commenced an action to restrain the 
threats. Subsequently to the commencement of 
this action deft. amended his specification & 
pleaded infringement. I1t was contended for the 
defence that the ct. could not look at the 
unamended specification to decide whether the 
threats were justifiable or not. It was also 
contended that, inasmuch as pltfs. had a binding 
contract with their customers, which they could 
have enforced but did not enforce, they were not 
aggrieved persons within the meaning of Patents, 
Designs, & Trade Marks Act, 1883 (c. 57), s. 32 :-— 
Held: pltfis. were aggrieved persons within the 
meaning of the sect. & deft.’s patent as amended 
was invalid, & pltfs. were entitled to an injunction 
and an inquiry as to damages. No decision was 
given on the point as to whether it was necessary 
to consider the specification as if it had been 
amended at the date of the threats. HOFFNUNG 
& Co. v. SALSBURY (1899), 16 R. P. C. 375. 

33829. Patentee in negotiation for assignment of 
patent.]|—Pitf. had invented certain improvements 
in quick release mechanism for the draught 
attachment of road vehicles & such like, intended 
for use on tarring machines, in respect of which he 
had applied for pee rights, & had lodged 
provisional cognate specifications. A complete 
specification was left in Aug. 1920, & was accepted 
in May, 1921, & a patent was granted. ts. 
were the owners of a patent in respect of an 
invention for a similar purpose. In July, 1920, 

Itf. was in negotiation with a co. for the sale or 


icence of the patent rights when acquired, & at 
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Sect. 3.—In respect of threat of legal proceedings: 
Sub-sects. 4 & 5, A., B. &C.] 


Act, 1883 (c. 57), s. 32, include threats by private 
letter, to the person charged with infringement, 
the words “ or otherwise ”’ not being restricted, on 
the ejusdem generis principle, to ‘‘ or other means 
such as circulars or advertisements.”’ 

The solrs. to defts., a co., sent a letter to pltfs., 
another co., alleging an infringement of patents 
claimed by defts., & stating that unless pltfs. 
forthwith discontinued the infringement legal 
proceedings would be taken. Defts. not having 
followed up the letter by legal proceedings, pltfs. 
brought an action for an injunction, under Patents, 
Designs, & Trade Marks Act, 1883 (c 57), 8. 32, to 
restrain them from making or continuing threats 
of legal proceedings. Defts. in their statement 
of defence alleged that pltfs. had infringed the 
patents, but afterwards, by amendment, struck 
out the allegation:—Held: that pltfs. were 
entitled to a perpetual injunction with costs. 

(2) On receipt of the letters containing the 
threats pltfs. delayed the erection of certain new 
machinery, & incurred expense in employing 
engineers to enquire into the question of alleged 
infringement :—Held; the losses & expenses were 
not recoverable as damages under Patents, Designs, 
& Trade Marks Act, 1883 (c. 57), 8. 32.—DRIFFIELD 
& East RIDING PURE LINSEED CAKE Co. v. 
WATERLOO MILLS CAKE & WAREHOUSING Co. 
(1886). 31 Ch. D. 6388; 55 L. J. Ch. 391; 54 L. T. 
210; 34 W. R. 360; 2 T. L. R. 314; Griffin's 
Patent Cases (1884-1886), 80; 3 R. P. C. 46. 
Annotations :—-As to (1) Consd. Barrett v. Day, Day v. 
Foster (1890), 43 Ch. ID. 435: Skinner v. Skew, [1893] 
1 Ch. 413. Generally, Refd. Challender v. Royle (1887), 

36 Ch. D. 428 

3343, —— .|—A ‘‘ threat.’’ within Patents, 
Designs, & Trade Marks Act, 1883 (c. 57), 8.32, may 
be contained in letters written bond fide in answer 
to inquiries about a patent. Such a letter cannot 
be considered as a privileged communication. 
The words “ or otherwise ’’ in the sect. are not 
to be classed as ejusdem generis with ‘‘ circulars or 
advertisements "’ ; they are extended by the words 
which precede them, & not confined by them. 

In an action to restrain threats of legal pro- 
ceedings under Patents, Designs. & Trade Marks 
Act, 1883 (c. 57), s. 35, no defence can be based on 
the ground that what deft. did was done bond fide, 
or that it was done on a privileged occasion.— 
SKINNER & Co. v. SHEW & Co., [1893] 1 Ch. 413; 
62 L. J. Ch. 196; 41 W. R. 217; 97. L. R. 84; 
37 Sol. Jo. 65; 2R.179; sub nom. SKINNER & Co. 
v. PERRY, 10 R. P. C. 1, C. A. 


Annotation :—Consd. Beven & Alexander rv. Welsbach In- 
candescent Gas Light Co. (1902), 20 R. P. C. 69. 


3344. Words spoken ‘‘ without prejudice.’’]— 
Kurtz & Co. v. SPENCE & Sons, No. 3335, ante. 

3345. Threats by private letter.|—Deft., who was 
the owner of a patent, wrote a letter to a firm who 
had brought certain articles from pltf., in which she 
said: ‘‘ the article being sold & advertised by you 
is regarded as an infringement. We therefore 
request you to cease advertising & selling the 
article in guestion.”’ Plitf. brought an action for 
an Injunction to restrain the continuance of the 
threats, & deft. then brought an action for infringe- 
ment, which action was discontinued :—Held - 
as the letter constituted a threat of legal pro- 
ceedings within Patents, Designs, & Trade Marks 
Act, 1883 (c. 57), 8. 32, pltf. was entitled to bring 
an action for an injunction to restrain the con- 
tinuance of the threats, unless deft. with due 
diligence commenced & prosecuted an action for 
infringement ; but as deft had bond fide commenced 


,n. 
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an action for infringement, in which the validity 
of the patent could have been tried, the proviso 
in sect. 82 of the Act applied, & pltf.’s action for 
an injunction was not maintainable ; whether the 
action for infringement could or could not have 
succeeded was not a relevant issue.—CRAIG v. 
porns (1908), 98 L. T. 231; 24 T. L. R. 248, 
A 


33846. ——— Solicitor’s letter.] — DRIFFIELD & 
East RIDING PURE LINSEED CAKE Co. v. WATER- 
LOO MILLS CAKE & WAREHOUSING Co., No. 3342, 
ante. 

3347. -.}—COMBINED WEIGHING & 
ADVERTISING Co. v. AUTOMATIC WEIGHING 
MACHINE Co., No. 3379, post. 

3348, —— .|—D. took out a patent in 1885 
for an improved bottle for aerated liquids, & in 
Aug. 1886, granted an exclusive licence to use parts 
of the invention called the trigger opener to F'., who 
was to pay royalties, & not at any time to dispute 
the validity of D.’s patent. In Nov. 1888, F. 
obtained a licence from B. & E., the owners of a 
patent of the year 1887 for improvements relating 
to means for facilitating the opening of internally 
stoppered bottles for aerated & other liquids. In 
1888 D. discovered that F. was making trigger 
openers which D. alleged were made in accordance 
with his patent, but for which F. refused to pay 
royalties, claiming a right to make them under 
the patent of B. & E. D.’s solr., after some corre- 
spondence in Dec. 1888, wrote to F.’s solrs. that 
B. & E.’s specification was clearly an infringement 
of D.’s patent, & in the action against F. claims 
would be made in respect of this patent. B. & 
E., who were assisting F., & employing the same 
solrs., by their solrs., in Mar. 1889, required D. to 
withdraw such threats, or to commence an action 
to make them good. In Apr. 1888, D. commenced 
an action against F., alleging that F. was making 
trigger openers differing only colourably from D.’s 
patented article, & refused to pay royalties, on the 
ground that the trigger openers were covered by 
B. & E.’s patents. D. further alleged that the 
trigger openers of B. & EK. did not differ materially 
from his own, & claimed a declaration that the 
trigger openers made by F. were within D.’s patent, 
& that F. was liable to pay royalties, an injunction 
to restrain F’. from making trigger openers under B. 
& E.’s patent, or only colourably differing from D.’s 
articles, & an account of royalties. F. denied that 
the trigger openers made by him were an infringe- 
ment of D.’s patent. B. & E. were desirous of 
being made parties to this action to dispute the 
validity of D.’s patent, but as D. refused to joint 
them, in Aug. 1889, they commenced an action 
against D., alleging that D. had threatened F. by 
the said letter, that he had continued the threats 
& commenced an action against F., in which he 
refused to join B. & E. as parties, that F. had 
infringed no legal right of D., because his manu- 
facture was not an infringement, & because D.’s 
patent was invalid, & that they, pltfs., had suffered 
damage by reason of the said threats, & they 
claimed an injunction to restrain D. from threaten- 
ing them or their licencees. Thereupon D. took 
out a summons to stay all proceedings in this last 
action, & F.. applied to stay all proceedings in the 
first action till the second action was tried :— 
Held: there was no ground for staying the action 
by D. against F., & that F.’s summons must be 
dismissed ; though the letter to F.’s solrs. gave 
a cause of action under Patents, Designs, & Trade 
Marks Act, 1883 (c. 57), s. 32, to any person 
aggrieved thereby, yet D.’s action was an action 
for infringement within the proviso to that sect. ; 
it was not necessary that the action for infringe- 
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ment should be brought after the action for threats, 
or that it must be an action in which the validity 
of the patent could be tried; D.’s action was 
brought with due diligence, & consequently B. & 
E. had no cause of action.—BARRETT v. Day, 
Day v. Foster (1890), 43 Ch. D. 435; 59 L. J. Ch. 
464; 62 L. T. 597; 38 W. R. 362; 7R.P.C. 54. 
Annotation :-—Apprvd. Skinner v. Shew, [1893] 1 Ch. 413. 

8349. Not referring in terms to patent.]— 
Dovuauiass v. PintscH’s PATENT LIGHTING Co., 
No. 3327, ante. 

3350. Letter written ‘‘ without prejudice.’’) 
—Kurtz & Co. v. SPENCE & Sons, No. 3335, ante. 

3351. ——- Written bon& fide in answer to 


Raulles: | Se aoe & Co. v. SHEW & Co., No. 3343, 
ante. 








SUB-SECT. 5.—RIGHT TO INJUNCTION. 
A. In General. 

3352. Discretion of court.|—EpLIN v. PNEU- 
MATIC TYRE Co., No. 3381, post. 

3353. —— Undertaking by defendant to com- 
mence action.|—The ct. will restrain a patentee 
from issuing circulars threatening legal proceedings 
against infringers unless he will undertake to com- 
mence proceedings to assert the validity of his 
patent; & the fact that the party seeking the aid 
of the ct. was formerly a licencee of the patent 
under the patentee, & had himself concurred in 
issuing similar circulars, does not prevent the ct. 
interfering after the expiration of the licence.— 
AXMANN v. Lunp (1874), L. R. 18 Eq. 330; 43 
L. J. Ch. 655; 31 L. T. 119; 22 W. R. 789. 


Annotations :—Conad. aay, . Brotherhood (1880), 15 
Ch. D. 614; Challender v. yle (1887), 36 Ch. D. 425. 


3354. Form of order—JInterim injunction.] — 
The undertaking in damages usually inserted in 
an order granting an interim injunction should not 
be inserted in an interim order in a patent action 
restraining one of the parties from publishing 
threats of legal proceedings for infringement of his 
alleged patent.—FENNER v. WILSON, [1893] 2 Ch. 
656; 62 L. J. Ch. 984; 68 L. T. 748; 42 W. R. 
57; 3 R. 629; 10 R. P. C. 283. 


Annotation :-—Refd. Haskell Golf Ball Co. v. Hutchison & 
Main (1904), 21 R. P. C. 497. 


8355. ——.|—-WRIGHTSON  v. 
Mavpox & Co. (1907), 24 R. P. C. 347. 

8356. Where only one threat—Defendants ad- 
mitting non-infringement—Injunction in default of 
undertaking.|—The L. co., being owners of a 
patent, wrote to B. & co. a threatening letter in 
respect of certain glass vessels, which they were 
in fact making for W. W. brought an action to 
restrain the L. co. from threatening. The L. co., 
after being allowed by arrangement to inspect B. 
& co.’s works, admitted that what they were 
doing was no infringement of the patent :—Held : 
Pe was entitled to an injunction, or an under- 
aking by defts. not to threaten in respect of the 
glass vessels specified in the letter, & defts. must 
pay the costs of the action.— WEBB v. LEVINSTEIN 
& Co., Lrp. (1898), 15 R. P. C. 78. 

8857. Breach of injunction—What amounts to 
~—Issue of circulars as agent—Containing threats by 
principal.]—An order restraining deft., his servants 
& agents, from threatening pltfs., or any of their 
customers with ‘‘ any legal proceedings or liability ” 
in respect of the manufacture, sale, or purchase 
of a certain patented article is not disobeyed by 
the circulation by deft. of a pamphlet with his 
name thereon as agent for a third person, contain- 
ing a notice signed by the third person, & stating 
that he was the exclusive maker of the article, & 
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it was his intention to prosecute all infringers of 
his patents.—ELLAM v. MARTYN (H. F.) & Co. 
(1898), 68 L. J. Ch. 123; 79 L. T. 510; 47 W. BR. 
212; 15 T. L. R. 107; 43 Sol. Jo. 112; 16 
R. P. C. 28. 

3358. —— Action for infringement.]— 
An action against a co. to restrain threats was 
terminated by an order embodying an undertaking 
not to threaten. Subsequently pltfs. in the action 
moved for sequestration against the co. & to 
attach certain directors for alleged breaches of the 
undertaking contained in the order. The breaches 
complained of were (a) an action commenced by 
the co. ; (6) certain letters written on its behalf in 
answer to inquiries :—Held : the undertaking had 
not been broken, & the motion was dismissed with 
costs. —-BEVEN & ALEXANDER v. WELSBACH INCAN- 
ao Gas Liaut Co., Lrn. (1902), 20 R. P. C. 





3359, —— ——— Letters written in answer to 
inquiry.|.—BEVEN & ALEXANDER v. WELSBACH 
ro egal eee Gas Licut Co., Lrp., No. 3358, 
ante. 

Necessity for strict proof.|—See INJUNC- 
TION, Vol. XXVIII., p. 525, No. 1331. 


B. Necessity for Non-Infringement by Plaintiff. 
3360. Whether necessary.}—On motion under 
the Patents, Designs, & Trade Marks Act, 1883 
(c. 57), s. 82, to restrain the publication of adver- 
tisements warning the public that the invention 
claimed by appct. is an infringement of patent 
rights claimed by the advertisers, & that all 
necessary proceedings will be taken to protect 
such rights should any attempt be made to manu- 
facture or supply the invention claimed by appct., 
appct. as a condition precedent to obtaining an 
injunction, must show that there has been no 
infringement on his part, & if in opposition to the 
motion a case of alleged infringement is raised by 
resps.’ affidavits, an injunction will not be granted, 
although resps. decline to take legal proceedings 
in respect of such alleged infringement against 
appct.—BAaRNEY v. UNITED TELEPHONE Co. 
(1885), 28 Ch. D. 894; 52 L. T. 573; 33 W. R. 
576; Griffin’s Patent Cases (1884-86), 48; 2 
R. P. C. 173. 
sar 7 wi :—Dbtd. Challender v. Royle (1887), 36 Ch. D. 
» O. 


8361. ——.]—-CHALLENDER v. ROYLE, No. 2273, 
ante. 
3362. Balance of convenience considered.|— 





In a motion by pltf. under Patents, Designs, & 
Trade Marks Act, 1883, for an interim injunction 
to restrain deft. from issuing threats of legal pro- 
ceedings for an alleged infringement of deft.’s 
patent, it is not necessary for pltf. to prove that 
he has not infringed deft.’s patent, but the ques- 
tion is one of the balance of convenience & incon- 
venience, & the ct. will decide according to its 
opinion whether more harm will be done by 
granting or refusing an injunction.—WALKER ?. 
CLARKE (1887), 56 L. J. Ch. 239; 56 L. T. 111; 
85 W. R. 245; 3 T. L. BR. 297; 4R.P.C. 111. 

aaacan :—Apld. Challender v. Royle (1887), 36 Ch. D. 

» 


C. Motive of Defendant. 

3363. Whether plaintiff must prove malice or 
mala fides.|——Pltfs. were the makers of ‘‘ Rainbow 
Water Raisers or Elevators,” & they commenced 
an action for an injunction to restrain defts. from 
issuing a circular cautioning the public against the 
use of such elevators as being direct infringements 
of certain patents of defts. Pitfs. subsequently 
gave notice of a motion to restrain the issue of 
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Sect. 8.—In respect of threat of legal proceedings: 
Sub-sect. 5, C. & D. (a) & (b).] 


circular until the trial of the action. Defts. then 
commenced a cross-action claiming an injunction 
to restrain pltfs. from infringing their patents :— 
Held: as there was no evidence of mala fides on 
the part of defts., they ought not to be restrained 
from issuing the circular until their action had been 
disposed of, but they must undertake to prosecute 
their action without delay.—HovusEHOLD & 
ROSHER v. FAIRBURN & HAIL (1884), 51 L. T. 498 ; 
1 R. P. C. 109. 

3364. .|—A patentee issued a circular 
calling attention to his patent for folding screens, 
& intimating his intention to take legal proceedings 
against infringers thereof. B., a maker of folding 
screens in Germany, commenced an action to 
restrain the issue of this circular to his customers 
or persons who might become his customers, 
whereupon the patentee commenced an action 
against B. & his agent in England, N. On the 
first action coming on for trial :—Held: at the 
time the circular was issued deft. had a right to 
advertise himself as patentee, & there was no 
evidence of malice on his part, & the action must 
be dismissed, without costs.—SHARP v. BRAUER, 
BRAUER v. SHARP (1886), 3 R. P. C. 193 3 Griffin’s 
Patent Cases (1884~-1886), 205. 

3365. -|—On Nov. 9 & 10, 1893, G., a 
patentee, threatened L. & a customer of L. with 
legal proceedings. L.’s solr. remonstrated, & 
challenged G. to bring an action for infringement. 
On Nov. 18, G. published an advertisement in a 
trade journal cautioning against infringement. 
On Nov. 23, L. commenced an action against G. 
to restrain the threats, & gave notice of motion. 
On Dec. 4, G. commenced an action for infringe- 
ment of his patent against L. On Dec. 17, the 
motion in L.’s action was ordered to stand to the 
trial of the infringement action which G. undertook 
to prosecute with due diligence. Statement of 
claim was delivered by G. on Jan. 24, 1894. 
Defence & particulars of objections were delivered 
on Mar. 22. Further & better particulars were 
applied for in May, & an order made that further 
particulars be given. L., in June, applied for time 
to deliver the further particulars. At the same 
time G., who was late in delivering his reply, asked 
L. to grant extension of time to June 19. On that 
day G. discontinued the infringement action. 
L. then renewed his motion for an injunction to 
restrain the threats. L. contended (a) that G. 
had not prosecuted his action with due diligence ; 
(6) that the effect of his threats was still con- 
tinuing, & as he refused to recall his previous 
threats, he was, in fact, still making threats: & 
(c) that G. had made his threats mald fide ab initio, 
& this was shown by his discontinuance :—Held : 
the right of action given by Patents, Designs, & 
Trade Marks Act, 1883 (c. 57), s. 32, to restrain 
threats was taken away by G.’s action, though 
discontinued ; such action was prosecuted with 
due diligence; there was nothing to show that G. 
made his threats mald fide; or was intending to 
continue them, & the action was dismissed with 
costs.—-ENGLISH & AMERICAN MACHINERY Co., 











Lrp. v. GARE MACHINE Co., Lrp. (1894), 11 
R. P. C. 627. 
3366. -|— DREDGE v. PARNELL, PARNELL v. 


DREDGE (1896), 138 RB. P. C. 302. 


3367. --|—The I. co. & the S. co. being com- 
peting cos. in the manufacture of incandescent 
mantles, the 8. co. brought an action for infringe- 
ment of a patent. The action was approaching 
trial, when the S. co.’s solrs. issued a circular 
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giving notice of the action & stating that they 
were advised that the I. co.’s mantles were in- 
fringements, & warning purchasers that they 
exposed themselves to like actions, &, in the event. 
of the S. co. succeeding, that the purchasers would 
be liable to pay damages & costs & to have their 
mantles destroyed by order of the ct. The I. co. 
thereupon commenced an action to restrain the 
issue of the circular, & moved for an interlocutory 
injunction against the S. co., their solrs., & other 
agents. An ex p. injunction was granted, & the 
motion was now heard on evidence. The I. co. 
contended that the circular was issued mala fide 
on the following grounds :—(a) that it stated 
more than the S. co.’s legal rights; (0b) that the 
patent was an old one, & thac the I. co. had been 
carrying on the same process for nine years to the 
knowledge of the patentees, & that the S. co. did 
not, bond fide, believe in their case :—Held: the 
circular was perfectly accurate if read carefully, 
but that ignorant persons might misread it; as 
it was strictly correct, no evidence of malice could 
be drawn from it; the circumstances explained 
the delay in bringing the infringement action ; 
there was no evidence that the S. co. knew of any 
infringement; & there was no evidence of mala 
fides.—INCANDESCENT Gas LIGHT Co., LTD. v. 
SUNLIGHT INCANDESCENT Gas LAMP Co., 
(1897), 

3368. .}—A counterclaim in a passing off 
action which alleges threats barely, & claims an 
injunction to restrain such threats, but shows no 
malice or bad faith on the part of pltf. who is. 
maintaining the action which he has brought, can 
be struck out under R. S. C., Ord. 25, r. 4, as 
disclosing no reasonable cause of action under 
Patents, Designs, & Trade Marks Act, 1883 (c. 57), 
s. 22, or otherwise. Leave to amend the counter- 
claim by alleging malice was refused.—RIPLEY v. 
ARTHUR & Co. (1900), 18 R. P. C. 823; 45 Sol. Jo. 
165. 

3369. Threat by licencees of patent.|— 
INCANDESCENT Gas Licgntr Co., Lrp. v. NEw 
INCANDESCENT (SUNLIGHT PATENT) GAS LIGHTING 
Co., LTp., No. 33381, ante. 

3370. Patents & Designs Act, 1907 (c. 24), 
s. 36.|—CraiGc v. Downina, No. 3345, ante. 

3371. Bona fides of defendant—Whether valid 
defence.|—-HALSEY v. BROTHERHOOD, No. 2809, 
ante. 














3372. —— J—SKINNER & Co. v. SHEW & 
Co., No. 3343, ante. 
33738. ——~ —-—.|—TEMLER v. STEVENSON (H.) 


& Sons, TEMLER v. ACT. FUR CARTONNAGEN 
INDUSTRIE, No. 3330, ante. 

3374. |—(1) The H. co. were the 
owners of two patents for hair curlers. In 1894, 
P. & co. placed upon the market a hair curler 
which the H. co. alleged was an infringement of 
their patent rights. On May 10, 1804, the H. co. 
commenced an action against P. & Co. for in- 
fringement, but discontinued this action on 
June 18, 1895, on account of their having dis- 
covered that an amendment of the specification 
of one of their patents, which they thought had 
been made, had not been, in fact, completed, &, 
therefore, such patent was invalid. Thereupon 
P. & co. commenced an action against the H. co.. 
for an injunction to restrain them from threaten- 
ing, to which the H. co. raised, by way of defence. 
the action which they had commenced & dis~ 
continued as aforesaid. The threats action came 
on for trial before the judge & a special jury. 
The jury found that the threats of the H. co. to 
take proceedings against P. & co. were made in 
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good faith, & that their action against P. & co. 
was commenced & prosecuted with due diligence. 

(2) A question was then argued before the judge 
as to whether the H. co.’s action was an illegal 
one under the Statute of Monopolies. The judge 
held that it was not, & gave judgment for the H. 
co., with costs.—PrEcK & Co. v. HINDES, LTD. 
(1898), 67 L. J. Q. B. 272; 14T. L. R. 164; 
15 BR. P. C. 118. 


D. Commencement of Infringement Action as 
Bar to Right. 
(a) In General. 

See Patents & Designs Acts, 1907 (c. 29), s. 36; 
1919 (c. 80), sched. 

8875. Loss of right to injJunction.|—BERLINER 
v. EDISON BELL CONSOLIDATED PHONOGRAPH Co., 
Lrp. (1899), 16 R. P. C. 336. 

8376. ——— Action commenced by owner of 
patent —- No injunction § against licencees.]. 
BARNETT & FOSTER v. BARRETT’S SCREW STOPPER 
BorTruineG Co., Lrp. (1884), 1 R. P. C. 9; Griffin’s 
Patent Cases (1884-1886), 47. 

3377. ——-.J—INCANDESCENT GAS 
Licht Co., Lrp. v. NEw INCANDESCENT (SUN- 
ere PATENT) Gas LIGHTING Co., LTD., No. 3331, 
ante. 

3378. Action commenced with due dili- 
gence.|—-CHALLENDER v. ROYLE, No. 2273, ante. 

337 ———.|—(1) A solr.’s letter saying 
that proceedings will be instituted is a threat 
within Patents, Designs, & Trade Marks Act, 
1883 (c. 57), s. 32. The action for infringement 
pointed at by the scct. is an action by the patentee 
against the person whom he has threatened, not 
against any other person who may be infringing. 

(2) Where there is an action to restrain threats 
deft. is not bound to assert his rights by defence 
or counterclaim, but is entitled to bring a separate 
action for the alleged infringement of his patent. 
But if he does so, arrangements ought to be made 
so that the proceedings in one action should be 
stayed to abide the result of the trial in the other. 

(3) A. commenced an action under Patents, 
Designs, & Trade Marks Act, 1883 (c. 57), s. 32, 
against B. to restrain threats. B. within ten days 
brought a cross-action against A. for infringing 
his patent. After pleadings had been delivered 
& notice of trial given in both actions, A. offcred 
to stay his action for threats until B.’s action was 
concluded ; but B. refused, & forced A. to proceed, 
& both actions came on together for trial. L.’s 
action having been dismissed with costs :— 
Held: on the true construction of the section, 
A.’s right of action was taken away by B. having 
within a reasonable time commenced & pro- 
secuted with due diligence his cross-action for 
infringement; & A.’s action must be dismissca, 
but, under the circumstances, without costs. 
COMBINED WEIGHING & ADVERTISING Co. v. 
AUTOMATIC WEIGHING MACHINE Co. (1889), 42 
Ch. D. 665; 58 L. J. Ch. 709; 61 L. T. 474; 38 
W. R. 233. 

Annotations :—As to (1) Apld. Barrett v. Day, Day v. Foster 

















1820), 483 Ch. D. 435. 4s to (3) Apprvd. Skinner v. 
hew, [1893] 1 Ch. 413. 
3380. ——- ———.]—-MACcKIiz v. SoLvo LAUNDRY 


Suppiy Co., Lrp. (1892), 9 R. P. C. 485. 

3381, ——— —-—.]—-EDLIN v. PNEUMATIC TYRE 
Co. (1893), 37 Sol. Jo. 455. 

3382. ——— ——— Whether action may succeed or 
fail immaterial.]— Craic v. DowpinG, No. 3345, ante. 
at amounts to diligence.|—Sce 
Sub-sect. 5, D. (c), post. 

When diligence runs.|—See Sub-sect. 
5, D. (c), post. 
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8888. ——— Action dismissed.] — COMBINED 
WEIGHING & ADVERTISING Co. v. AUTOMATIO 
WEIGHING MACHINE Co., No. 3379, ante. 

3384. .]|—METROPOLITAN Gas METERS, 
Lrp. v. BRITISH, FOREIGN & COLONIAL AUTOMATIO 
LiGHT CONTROLLING Co., Lrp., No. 3389, post. 

3385. Refusal to bring action for infringement— 
Injunction granted restraining threats.]|—ROLLINS 
v. HINKS, No. 2764, ante. 

3386. -I—WILLOUGHBY v. TAYLOR, 
No. 3337, ante. 

3387. Stay of proceedings in respect of threats— 
Pending trial of infringement.]—-CoMBINED 
WEIGHING & ADVERTISING Co. v. AUTOMATIC 
WEIGHING MACHINE Co., No. 3379, ante. 

33888. ——— Infringement action before proceed- 
ings for threats—Vexatious action.] —- (1) An 
action to restrain threats in respect of an alleged 
infringement of a patent ought not, having regard 
to Patents, Designs, & Trade Marks Act, 1883 
(c. 57), s. 32, to be commenced after an action to 
restrain the alleged infringement has been insti- 
tuted & is being prosecuted with due diligence ; 
& if it is so commenced, all proceedings in it may 
be stayed as being vexatious. 

(2) An action by a patentee against a licencee 
brought bond fide for royalties in respect of articles 
manufactured, as the patentee alleges, but the 
licencee denies, in accordance with the patent, 
& for an injunction to restrain the licencee from 
manufacturing the articles, except subject to the 
terms of the licence, is an action to restrain the 
infringement of the patent within Patents, Designs. 
& Trade Marks Act, 1883 (c. 57), s. 32, notwith- 
standing that the validity of the patent cannot 
be contested by the licencee.—BARRETT v. Day, 
Day v. Foster (1890), 43 Ch. D. 485; 59 L. J. 
Ch. 464; 62 L. T. 597; 38 W. R. 362; 7 KR. PP. C. 54. 
Sri ata :— As to (1) Apld. Skinner v. Shew, [1893] 1 Ch. 














3389. —— At instance of plaintiff—Subsequent 
dismissal without costs.|—In Feb. 1911, pltfs. 
ascertained that defts. were issuing threats with 
reference to the alleged infringement of their 
patent. On Feb. 14, 1911, they wrote to defts. 
with reference to the threats. Ou Mar. 31, 1911, 
they issued their writ in the present action, & on 
Apr. 18, 1911, gave notice of motion for an injunc- 
tion to restrain the issue of the threats. On 
Apr. 21, 1911, defts. issued their writ against the 
pltfs. for an infringement of their patent. On 
Apr. 25, 1911, the motion in the threats action 
came on for hearing, and by consent the action 
was stayed pending the result of the action 
for infringement, the costs being reserved, with 
liberty to apply. On Dec. 14, 1911, judgment 
was given in the infringement action dismissing 
the action, & that judgment was subsequently 
affirmed by the Ct. of Appeal. On an application 
by first pltfs. that their action might be dismissed, 
but without costs :—Held: pltfs. had adopted 
& proper course with a view of saving expense 
by staying their action  egeapan the decision of 
the infringement action not putting defts. to 
the expense of proving that they had complied 
with the proviso to Patents & Designs Act, 1907 
(c. 29), s. 36, & they were therefore entitled to 
have their action dismissed without costs.— 
METROPOLITAN GAS METERS, LYrD. v. BRITISH, 
FoREIGN & COLONIAL AUTOMATIC LicHT CON- 
TROLLING Co., Lrp., [1913] 1 Ch. 150; 82 L. J. 
Ch. 74; 108 L. T. 151; 57 Sol. Jo. 129. 


(b) What Amounts to Action. 


See Patents & Designs Acts, 1907 (c. 29), s. 36, 
& 1919 (c. 80), sched. 


Irr2 


2 PaTENTS AND INVENTIONS. 


1. 3.—In respect of threat 
Sub-sect. 5, D. (b) & (c).] 


3390. Action against other than plaintiff—Any 
‘son threatened.|—CuALLENDER ¥. Rovusz, No. 
73, ante. 

3391. ——— For infringement to which 

‘eats relate.|—COoMBINED WEIGHING & ADVERTIS- 

G@ Co. v. AUTOMATIC WEIGHING MACHINE Co., 

». 3379, ante. 

3392. ——— Customer of plaintiff—Under- 

ing to bring subsequent action against plaintiff. 

Defts. being the owners of a patent for “ an 

iprovement in eyelets,” wrote by their solicitors 
B. & K., customers of pltfs., complaining of the 
le by B. & R. of eyelets alleged to be infringe- 
ents of the patent & threatening proceedings ; 
& RK. thereupon wrote saying that they had 
scontinued the sale. The solrs. of defts. also 
rote a similar letter to P., another of pitfs.’ 
istomers, & an action for infringement was 
-bsequently commenced by defts. against him, 
which he consented to a perpetual injunction. 
itfs., who manufactured the articles complained 

abroad, had only an agent in this country. 
hey commenced an action against defts. to restrain 
ireats, & moved for an interlocutory injunction. 
he judge granted aninjunction. Defts. appealed. 
he appeal was settled on the terms that defts. 
ould bring an infringement action against pltfs.’ 
gent, pitfs. undertaking to give security for costs, 
the injunction being dissolved with liberty to 
pply to restore it if the action were not prosecuted 
‘ith due diligence.—Encets v. Huperr UN- 
HANGEABLE EYELET SYNDICATE, Lrp. (1902), 
9R. P. C. 201, C. A. 

3393. Against licencee —-For royalties & 
estraint of manufacture.]|— BARRETT v. Day, DAY 
Foster, No. 3388, ante. 

3394. —— Users of infringing articles—No 
ction against makers.)—' Z" Execrric Lamp 
MANUFACTURING Co., Lp. v. OSRAM LAMP WORKS, 
Lrp. (1911), 28 R. P. C. 479. 

3895. Action on one patent—Validity of four 
patents in issue.]—Dowson, TayLor & Co., Lip. 
v. DROSOPHORE Co., Lip., No. 3321, ante. 

3396. Action commenced & discontinued.}]— 
Peck & Co. v. HinpEs, Lrp., No. 3374, ante. 

3397. Counterclaim in action for threats.)— 
The E. co. were owners of a patent for improve- 
ments in the construction of chains for velocipedes, 
mainly consisting of making rivets by a particular 
process. In 1898 they published in various 
newspapers a letter alleging in effect that the A. 
co. was infringing their patent, & that they 
Intended to take steps against this infringement. 
After some correspondence, the A. co. commenced 
an action against the K. co. for an injunction & 
£2,500 damages, raising a case under Patents, 
Designs, & Trade Marks Act, 1883 (c. 57), 8, 32, & 
also alleging that the letter was a libel on them in 
their trade or business. Defts. delivered a defence 
& counterclaim, the counterclaim being for an 
injunction & other relief in respect of infringe- 
ment of said patent. The action was tried before 
a judge & a special jury, & in answer to the 
questions put to them by the judge, the jury found 
(a) pltfs., the A. co., were not infringing defts.’ 
patent ; (6) defts. did not begin an action to enforce 
their claim with due diligence ; (c) defts.’ threats 
were made with a view to injure pitfs.; (d) pités. 
were entitled to £500 damages for the threats & 
=i for oe sibel. -APPLEBY'6 (ALFRED) Twin 

OLLER CHAIN, .v. EADIE CHar . 

16 R. P. C, 318. BEE Pee) 


of legal proceedings: 











8898. Action in which infringement may be 
tried—At some stage of proceedings.|—In Apr. 
1903, defts., the owners of a patent, issued circulars 
warning persons dealing in, or using any of 
pltfs.’ ‘‘ saddles with four, six or more wires made 
in infringement ”’ of the patent. They also sub- 
sequently made certain threats in respect of s ecific 
saddles of a pattern known as ‘'L 5,” “L114” & 
‘“L 16.’ In May, 1903, defts. commenced an 
action against pltfs. for infringement of the 
patent, but the particulars of breaches did not 
mention these saddles; ‘L5” & “LL 14” had 
not been sold prior to the commencement of the 
infringement action, & defts. alleged that they 
did not then know of “1 16.” In Nov. 1903, 
pitis. commenced this action to restrain defts. 
from issuing threats in respect of ‘‘ L 5,” “ L 14,’ 
& “L 16,” & for damages. They based their 
action both on Patents, Designs, & Trade Marks 
Act, 1883 (c. 57), s. 832, & on a common law right, 
alleging mala fides on the part of defts. Defts. 
contended that their action against pltfs. was an 
action for infringement within the proviso to 
Patents, Designs, & Trade Marks Act, 1883 (c. 57), 
s. 32, & was a defence under that sect., & they 
denied mala fides. At the trial, pltfs. submitted 
that the issue whether the three saddles mentioned 
were infringements of the patent should be decided 
in the threats action, & contended that this 
question could not be decided in the pending action 
for infringement. The action for infringement 
had, at the date of the trial of this action, been 
stayed :—Held: the infringement action was an 
action for the infringement of the patent within 
the proviso to Patents, Designs & Trade Marks 
Act, 1883 (c. 57), s. 32, & it constituted a defence 
to the threats action so far as founded on that 
sect., there was no evidence of mala fides in defts. 
conduct, & under the circumstances it was un- 
necessary to decide the issue of infringement, which 
could be decided at some stage of the infringement 
action.—Lycerr SADDLE & MOTOR ACCESSORIES 
Co., Lrp. v. Brooks (J. B.) & Co., Lrp. (1904), 21 
R. P. C. 656. : 

8399. Action pending.|—A patentee agreed in 
writing, in July, 1890, to assign his patent to the 
L. co. In Nov. 1890, the patentee commenced an 
action against the K. co. for alleged infringement. 
In Feb. 1891, pending the patentee’s action, the L. 
co. sent letters & circulars threatening customers 
of the K. co. with liability for an alleged infringe- 
ment. The K. co. then commenced an action 
under Patents, Designs, & Trade Marks Act, 
1883 (c. 57), 5. 32, [as persons aggrieved] against 
the L. co. for an injunction to restrain such threats : 
—Held: the fact of the patentee’s action being 
pending did not entitle the L. co. to the benefit 
of the proviso that the sect. shall not apply if the 
person making such threats with due diligence 
commences & prosecutes an action for infrin 
ment of his patent; & the K. co. were entitled 
to an interlocutory injunction against the co.— 
KENSINGTON & KNIGHTSBRIDGE ELEcTRIC LIGHT- 
ING Co. v. LANE Fox E vectricaL Co., [1891] 2 
Ch. 573; 64 L. T. 770; 39 W. R. 650; 77. L. BR. 
471; subsequent proceedings, sub nom. LANE Fox 
v. KENSINGTON & KNIGHTSBRIDGE ELECTRIC 
LIGHTING Co., [1892] 3 Ch. 424, C. A. 

8400. Action commenced before threats issued.| 
—Plitis. brought an action against defts. for 
infringement of their patent. Pitfs. then published 
a circular to the effect that their patent was being 
infringed, & that they were bringing a large 
number of actions against specfied alleged 
infringers, includi the action against defte. 
Defts. delivered a defence & counterclaim. The 
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defence was, that the goods complained of as 
infringements of the patent were manufactures 
& sold under a licence granted by pltfs. to pre- 
decessors of the defts. By their counterclaim they 
Claimed an injunction to restrain pltfs. from 
publishing, or representing by circulars, etc., that 
efts. were not authorised to make & sell such 
goods. Pitfs. contended that, though they had 
given a licence to certain persons to use their 
patent, there were no rights under the circum- 
stances to assign to defts. without pltfs.’ consent, 
& consent that had never been granted. Upon 
motion for an interlocutory injunction :—Held: 
the case was not within Patents, Designs, & Trade 
Marks Act, 1883 (c. 57), s. 32, because of the 
proviso at the end of that sect., in this case an 
action having been bond fide brought even before 
the circular was issued; there was no analogy 
between this case & where a tenant sued his 
landlord, for in this case the question between the 
parties was whether defts. were licencees at all; 
& although the publication of the circular com- 
plained of might greatly damage defts., they had 
ho equity to restrain the plaintiffs from stating 
that they were taking proceedings.—I)UNLOP 
PNEUMATIC TYRE Co., Lrp. v. NEw SEDDON 
PNEUMATIC TYRE & SELF-CLOSING TUBE Co., 
Lrp. (1897), 76 L. T. 405; 13 T. L. R. 246, C. A. 


(c) Due Diligence. 


See Patents & Designs Acts, 1907 (c. 29), s. 36; 
1919 (c. 80), sched. 

8401. From when diligence runs—Time of 

threat—Not discovery of infringement.!|—CHAL- 
LENDER v. ROYLE, No. 2273, ante. 
-.|—On Apr. 19, 1904, the 
owners of letters patent commenced an action for 
infringement of the patent, in which they delivered 
their statement of claim on May 20, 1904. On 
June 8, they issucd advertisements containing 
threats, which were circulated among the 
customers of defts. & referred specifically to their 
goods. Defts. moved in the action to restrain 
pltfs. from representing by advertisements or 
otherwise that defts.’ goods were infringements of 
pltfs.’ patent, & they relied on Patents, Designs, & 
Trade Marks Act, 1883 (c. 57), s. 32, alleging that 
pltis. had known of the sale of defts.’ goods for 
eighteen months; they also alleged that the 
advertisements were a contempt of ct. At the 
date of the hearing of the motion, on June 23, defts. 
had not put in their defence. Pitfs. had brought 
actions against other persons, who had submitted : 
—Held: ‘* due diligence ”’ in sect. 32 means after 
the threat & not after the acts complained of as 
infringements, & no want of due diligence on the 
part of pltfs. was proved.—HASKELL GOLF BALL 
Co. v. HUTCHINSON & MAIN (1904), 20 T. L. R. 696; 
21 R. P. C. 497. 

3408. Application of due diligence—To prosecu- 
tion as well as commencement.]|—-HovusEHOLD & 
RosHER v. FAIRBURN & HALL (1885), Griffin’s 
Patent Cases (1884-1886), 131. 

404, ——— ——.]—In Dec. 1896, I. commenced 
an action against B. for infringement of a patent, 
which action was discontinued in Apr. 1898; in 
May, 1898, I. commenced a second action against 
B. for infringement of the same & of another 
patent, & in Feb. 1899, this action was dismissed 
on application by B., I. not having given notice 
of trial. In Apr. 1899, B. commenced an action 
against I. & others claiming damages for threats 
& in respect of other matters, & alleged threats 
prior to the commencement of the first | agar ped 
action as well as during its pendency also 
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threats in a circular issued by defts. on June I, 
1898, after the commencement of the second patent 
action. Defts. pleaded (inter alia) that the patent 
actions were bond fide, & had been commenced & 
prosecuted with due diligence. The jury found 
at the trial (a) that the threats were made bond 
fide ; (b) that the first action was brought honestly 
& bona fides ; (c) that it was not prosecuted with 
due diligence, & they gave £80 damages; & 
(dq) in answer to the question whether the second 
action was brought honestly & bond fide & 
prosecuted with due diligence, they found in the 
negative, & gave £135 damages, as well as giving 
further findings on other issues. Judgment was 
given for pltf. for £80 & costs, to be taxed, on that 
issue, & further consideration of the other matters 
was adjourned. On the further sr bua defts. 
contended that there was no evidence of any 
threats to support the verdict for £135; that the 
circular of June 1, 1898, was a legitimate answer 
to a circular issued by pltf., & also that it was a 
mere general warning; & that the jury had not 
found that it was a threat :—Held: there was some 
evidence of threats to go to the jury.—BIsHoP v. 
INMAN (1900), 17 R. P. C. 749. 

3405 .I—VOELKER INCANDESCENT 
MANTLE, Lrp. v. WELSBACH INCANDESCENT GAS 
Licut Co., Lrp. (1901), 18 R. P. C. 494. 

3406. What amounts to ‘‘due diligence ”’ 
Action commenced with due diligence—Subse- 
quently discontinued.|—-CoLLEy v. Hart, No. 3411, 
post. 

3407. ——- ——— —-—.|—-ENGLISH & AMERICAN 
MACHINERY Co., Ltp. v. GARE MACHINE Co., LTD., 
No. 3365, ante. 

3408. .|—TEMLER v. STEVENSON 
(H.) & Sons, TEMLER v. ACT. FUR CARTONNAGEN 
INDUSTRIE, No. 3330, ante. 

3409 .|—PrEck & Co. v. HINDEs, 
































Lrp., No. 3374, ante. 

3410. -|—Craia v. DOWDING, No. 
3345, ante. 

3411. Defendant awaiting delivery of state- 





ment of claim—To raise infringement on counter- 
claim in proceedings for threats.|—(1) In order 
that an action by the owner of a patent for the 
infringement of his patent should be ‘‘ prosecuted 
with due diligence’? within the meaning of 
Patents, Designs, & Trade Marks Act, 1883 (c. 57), 
8. 32, so as to exclude the operation of the former 
part of that sect., it is not necessary that the 
infringement action should be prosecuted up to 
judgment. Pitf. will not lose the protection of the 
proviso by reason of his discontinuing the action 
before trial upon discovering that he has no cause 
of action. Semble, primd facie, if a threats action 
under sect. 32 is commenced against the owner 
of a patent by an alleged infringer, deft. will not 
be wanting in ‘‘ due diligence”? if he waits a 
reasonable time for the delivery of the statement 
of claim, in order that he may, if possible, raise the 
question of infringement by means of a counter- 
claim in the threats action, instead of incurring the 
expense of an independent action for infringement. 
(2) A threats action under sect. 32 was commenced 
against the owner of a patent by an alleged in- 
fringer on Sept. 22, 1888. The threats were con- 
tained in a trade circular which had been circulated 
on Sept. 15. On Dec. 6, deft. in the threats action 
commenced an action against pltf. for infringement 
of the patent. On Feb. 8, 1889, a statement of 
claim was delivered in the threats action, & on 
Mar. 9 the statement of defence was delivered. On 
May 13 a statement of claim was delivered in the 
infringement action, the time for its delivery 
having been several times extended by consent. 
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 8.—In respect of threat of legal proceedings : 
Sub-sect. 5, D. (c); sub-sect.6. Pari XVI.) 


Nov. 6 the patentee discovered, by means of 
report of an expert made under an order for 
section in the threats action, that there had 
n no infringement of the patent, & on Nov. 7 
gave notice of discontinuance of the infringe- 
nt action, & paid deft.’s costs of it. At the 
wl of the threats action :—Held: the infringe- 
nt action had been commenced & prosecuted 
h *‘ due diligence,”’ & consequently, the proviso 
sect. 32 applied, & plitf. in the threats action had 
cause of action under that: section.—COLLEY 1. 
RT (1890), 44 Ch. D. 179; 59 L. J. Ch. 308; 62 
T. 424; 38 W. R. 501; 6 T. L. R. 212; 7 
P. C. 101. 
notations :—As to (1) Apld. Craig v. Dowding (1908), 98 


w T. 231. Generally, Refd. Johnston v. Edge (1891), 36 
iol, Jo. 110. 


3412. ——— Negotiations carried on continuously.! 
KDLIN v. PNEUMATIC TYRE Co., No. 3381, ante. 
3413. ——— Second action for infringement— 
lor action dismissed for want of prosecution.]— 
e J. co. commenced an action against W. & S. 
‘infringement of patent, & also actions against. 
w of their customers, which were to abide the 
sult of the principal action. The action against 
. & S. was dismissed on account of the default 
the J. co. The J. co. then, on July 26, 1900, 
ued a threatening circular. On July 31, W. &S. 
mmencecd an action to restrain the J. co. from 
reatening, & on the same day gave notice of 
ition for an interlocutory injunction, which came 
. for hearing on Aug. 8. In the meantime the 
co. issued & served a writ in an infringement 
tion against a customer of W. & S. :—Held: 
ere being no evidence that: the last-mentioned 
tion was not being prosecuted with due diligence, 
» order would be made on the motion, except 
at the costs be reserved.—WaAITE & SAVILLE. 


(D. v. JOHNSON DiE Press Co., Lrp. (1900), 18 
ag 


SUB-SECT. 6.—-DAMAGES., 
See, generally, DAMAGES, Vol. XVII., pp. 78 ef 


q. 

3414. When given—Notice issued bona fide.j— 
ALSEY V. BROTHERHOOD, No. 28UY, ante. 

3415. When assessed—At trial—Not on refer- 
nce.|—JIn an action to restrain the issue of threats 
y a patentce an injunction was granted & an 
iquiry ordered as to damages caused to pltf. In 
is statement of claim pltf. complained of threats 
ommencing in May, 1886, & no evidence was 
iven of any other threats at the trial. On the 
nquiry before the Chief Clerk, evidence was ad- 
nitted of threats of earlier date. Shorthand notes 
f all the proceedings before the Chief Clerk were 
aken. The Chief Clerk substantially attributed 
0 defts.’ threats the whole of the falling off which 
ie found to have taken place in pltf.’s trade, 
hough the pltf. had been obliged to take liquida- 
ion proceedings about that time. He admitted 
‘vidence of the communication of defts.’ threats 
0 third persons, & found £1,348 as damages. 
Defts. moved to vary this report on the ground 
-hat the evidence was improperly admitted, & that 
-here was no evidence of threats prior to the 
Aireats complained of in the pleadings :—Held : 


| 
i 


' evidence, 


mene meee nae eee 


the Chief Clerk had improperly admitted hearsay 
& there was no evidence that the earlier 
threats had been authorised by defts., defta. were 
liable for the actual damages caused by the threate 
made by them, & not for d resulting from 
mere rumours or threats unauthorised by them, 
the Chief Clerk was wrong in attributing the whole 
loss in trade of pitf. to defts.’ threats, as it was 
clear that part of it must be attributed to the 
liquidation proceedings, the judge had taken a 
fair view, which was all that was possible, in the 
circumstances of the case. The question of 
damages should have been decided by the judge 
at the trial & not referred.— UNGAR v. SuaG (1892), 
9h. P.C. 114, C. A. 

8416. Inquiry as to damages.]—-JOHNSON v. 
EpGE, No. 3326, ante. 

3417, Whether limited to threats pleaded.|— 
UnGar v. SuaG, No. 3415, ante. 

3418. What evidence admissible—Hearsay 
evidence.) —-UNGAR v. Suga, No. 3415, ante. 

3419, ——— Letter terminating negotiations 
for contract—In consequence of threats.|—-Pitfs. 
having, in July, 1892, obtained an injunction 
against deft. in respect of threats with regard to 
cameras made & sold by pltfs., an inquiry as to 
damages was directed. Deft. brought his action 
for infringement, but discontinued it in May, 
1893, & pltfs. then proceeded with their inquiry. 
The Chief Clerk found that through deft.’s threats 
pitfs. had lost a contract which was in negotiation 
between themselves & a co., under which pltfs. 
were to supply the co. exclusively with cameras 
for three seasons beginning in Mar. 1892, 1803, & 
1894 respectively, the co. to guarantce orders up 
to a certain amount, & to have the option to con- 
tinue sole licencees after that time. The Chief 
Clerk assessed the damages in respect of the loss 
of the contract at the profit on the minimum 
amount of orders for the years 1892 & 1893 :—- 
Held: the valuable part of the season of 1893 had 











| expired when deft. discontinued his action for 


infringement, giving no damages in respect of the 
year 1894, when the market was open to pltfs. 
Part of the evidence before the Chief Clerk con- 
sisted of the correspondence & evidence on which 
the judgment at the trial had been obtained, & in 
particular of a letter from the solrs. of the co. to 
pltfs. referring to the correspondence, & saying, 
‘* Under these circumstances it is absolutely im- 
possible for our clients to continue any negotiations 
for an agreement.”—SKINNER & Co, v. SHEW & 
Co., [1894] 2 Ch. 581; sub nom. SKINNER & Co. 
v. Perry, 63 L. J. Ch. 826; 71 L. T. 110; 11 
R. P. C. 406; 8 BR. 458. 

aan :—Consd. Horne v. Johnston (1921), 38 R. P. C 


3420. Measure of damages—Actual loss caused 
by threats made-——Not loss resulting from mere 
rumours—-Or authorised threats.})—UNGakv. SuUGG, 
No. 3415, ante. 

3421. ——— Not loss due to delayed erection of 
machinery—Nor expenses of inquiry into alleged 
infringement.]—DriFFIELD & Kast RIDING PURE 
LINSEED CAKE Co. v. WATERLOO MILLS CAKE & 
WAREHOUBING Co., No. 3342, ante. 

3422. Loss of contract—Assessed on loss of 
profit on minimum orders.]—-SKINNER & Co. v. 
SHEwW & Co., No. 3419, ante. 

Ascertainment difficult.}—See DamaaeEs, Vol. 
XVII., p. 93, Na. 100. 





PART XV. SECT. 3, SUB-SECT. 6 
k. When given.|—GiLLEsPre v. YouNnG (1867), 5 Macph. (Ct. of Sess.) (H. L.) 106; 39 Sc. Jur. 687.—SCOT. 


Part XVI.—Inrernationa AND CoLontaL ARRANGEMENTS. 


855 


Part XVI.—International and Colonial Arrangements. 


1914 erie & Designs Acts, 1907 (c. 29), 8. 91; 


18), 8. 1; 19 : ; 
Buules, 1920, m. 16-18,” (°° 80» sched. 5 Patent 


Be esa To whom patent granted under Inter- 


onal Convention—Person who has made forei 
application.]/—Application under the Taterhationsdl 


aoe onton refused by Comptroller-General. The 
a le the Comptroller’s decision. A 
ys nt under the International Convention can 
a ae bese the on who has made the 
plication.— SHALLEN : - 
Bron (1889), 6 R. P. C. 550 Peer ee 


cee 
o 


-|—Application under the Inter- 
national Convention refused by the Comptroller- 
General. The A.-G. confirmed the Comptroller’s 
decision. A patent under the International Con- 
vention can only be granted to the person who has 
aoe he ree appieauon :—Semble: a corpn. 
oly under sect. 103.— JAREZ’ : 
TION (1889) 6 Ree c. Bea. Re CaAREz’s APPLICA 
‘3 3425. —-——— -|—On July 5, 1912, an applica- 
Do for a patent was made by L. & B., & under 
poe & Designs Act, 1907 (c. 29), s. 91, the date 
c auned for the application was Mar. 30, 1912, on 
which date a patent for the same invention had 
been applied for in Germany by L. alone. It 
appeared that, under a deed of June 38, 1912, B. 
became in the view of the German Patent Office 
*« co-patentee with L., & the German application 
was dealt with on that footing. The Chief 
Examiner refused to accept the application unless 
amended so as to make L. the sole appct. Appcts. 
appealed to the Law Officer :—Held: L., & L. 
alone, was the person entitled to make the applica- 
tion In this country, & the decision of the Chief 
Examiner was upheld.—Re LENTZ & BERNER’S 
APPLICATION (1913), 31 R. P. C. 71. 
y 342 Assignee of foreign inventor.|— 
Assignee ’’ under Patents & Designs Act, 1907 
{c. 29), s. 91, as amended by the Patents & Designs 
Act, 1914 (c. 18), means assignee of the benefit of 
the invention in this country or of the right to 
apply for a patent in this country. 1f appet. in 
the foreign state has assigned, the assignee should 
make the application in this country under the 
Convention. The Comptroller-Gencral is entitled 
to ask an appcet. whether he has assigned his rights 
in this country.— Re EISLER’s APPLICATION (1916), 
34 R. P. C. 89. 

3427. ——— Foreign applicant not beneficial 
owner—What conditions may be imposed.|—- 
Re Woun’s APPLICATION (1924), 42 R. P. C. 45. 

8428. ——— Foreign applicants without equitable 
interest—Necessity for assignment of legal Interest.| 
——NOTES OF OFFICIAL RULINGS, 1926 (B) (1926), 
43 R. P. C. App. ii. 

3429. How foreign corporation may apply.|—Re 
CAREZ’S APPLICATION, No. 3424, ante. 

3430. .J—A foreign corpn. applied for a 
patent on form A., declaring that they were the 
true & first inventors of the invention. The 
Comptroller required the application to be 














amended. The Law Officer, on appeal, confirmed 
the Comptroller’s decision. Form <A. in the 
schedule to the Patent Rules is not applicable to 
the case of corpn., but is intended for personal 
appcts. who are true & first inventors. Form A. 
is intended for the use where there has been a 
communication from abroad, whether the com- 
municator is a corpn. or private individual.— 
Re Socrtrh ANonymME Dv GeENERATEUR DU 
TTEMPLE’S APPLICATION (1895), 13 R. P. C. 54. 

3431. Date of English patent—Conclusive—No 
application to ante-date—Effect of publication 
during period for application.|——The protection 
against the consequences of the prior publication 
in this country of an invention patented in a 
foreign country, with which her Majesty has made 
international arrangements under the Convention 
of 1883, applies only in cases where the patentee 
has obtained the limited rights given by Patents, 
Designs, & Trade Marks Act, 1883 (c. 57), s. 103, 
as amended by 48 & 49 Vict. c. 63, s. 6. Conse- 
quently a patentee who has obtained a patent in 
this country for the full period of fourteen years 
cannot rely upon the statutory protection to 
relieve him from the effect of a publication in this 
country, prior to the date of his patent, of a 
description of the same invention as already 
patented in France.—BritisH TANNING Co. v. 
GRoTiT (1891), 60 L. J. Ch. 235; 64 L. 'T. 21; 7 
T.L. R. 205; 8R. P.C. 118. 


Alkali Co., [1902] 1 Gh. 494. Poa eer ed 


3432. Procedure by foreign patentee— 
Period for election as to date.j|—(1) When a 
patentee has applied under Patents, Designs, & 
Trade Marks Act, 18838 (c. 57), s. 103, for pro- 
tection for any invention in any foreign state with 
which the British Govt. has made an arrangement 
& afterwards makes an application in this country 
for his patent, he has two alternatives: he may 
either take a patent to run from the date of his 
prior application to the foreign state, or he may 
take a patent to run from the date of his Fnelish 
application, but in either alternative the date of 
his application in this country for the patent to 
which he is entitled under the sect. if he asks for 
it must be within seven months from the date of 
his foreign application: in other words, he must 
elect from what date his patent is to run within 
obs months from the date of his foreign applica- 
ion. 

(2) In respect of the fourth patent defts. had 
delivered particulars of objection, including (a) a 
reference to certain inventions which showed that 
the patent was void for want of novelty; (6) a 
specification & particulars referring to certain 
electric furnaces previously invented by other 
persons. The patent made no claim to an electric 
furnace as part of the invention, but claimed for a 
process in which electric furnaces were used :— 
Held: it was a matter for proof & not for par- 
ticulars of objection to show what the furnaces 





notice of the English patent & a descrip- avwuw Obtained in Great Britain or 

PART XVI. tion of the inve thon :—Held: this an other country are enabled to obtain 

1. Colonial registration of British or did not invalidate the letters of the letters of registration in the Colony 

Er, , patents grantee registration.— BRUSH ELECTRICAL EN- without the formalities delay 
Lng 


-}—The of an 
potent applied on Feb. 2 for 
lotters of registration for the invention 
for which he held the English  atent. 
ne kes 3 Ls on Mar 2. 
ween Feb. 2 & Mar. 2 newspapers 
arrived in the Colony containing a 


GINEERING Co. v KirnaspurRy (1891), 
12 N.S. W. Eq. 211; 8N.S.W. W.N. 


m. ——.}-—Under West Australian 
Patent Act, 1888, 8. 49, holders of 


necessary on an application for a 
atent, but subject to all the incidenta 
ss conditions to which letters patent 
bat une subject aol geet Pha 
ublication, or even prior 
vention in the Colony after the date 
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were, & defts. were not entitled to a certificate 
under Patents, Designs, & Trade Marks Act, 1883 
(c. 57), s. 29, as to the particulars of objection. 
(3) Pitfs. asked that, notwithstanding the 
fourth patent had been declared invalid, the 
ct. should give them a certificate, under Patents, 
Designs, & Trade Marks Act, 1883 (c. 57), s. $1, 
that the validity of the patent had come in 
question :—Held: the certificate under the sect. 
could only be granted where the patent had been 
declared valid.— ACETYLENE ILLUMINATING Co. 
v. UNITED ALKALI Co., [1902] 1 Ch. 494; 71 
L. J. Ch. 301; 50 W. R. 361; 19 R. P. C. 213; 
affd., 72 L. J. Ch. 214, C. A.; (1904), 22 R. P. C. 
145, H. L. 
Annotation :—Refd. British Thomson-Houston Co. v. 
Charlesworth Peebles (1923), 40 R. P C. 426. 


3433. Opposed by prior British patentee— 
Conditions for protection of prior patentee.|— 
An application for a patent was made by a citizen 
of the United States on July 6, 1920, claiming 
under sect. 91 of the Patents & Designs Acts, 1907 
& 1919, the date Oct. 29, 1913. The claim was 
made under Patents, Designs, & Trade Marks 
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(Temporary) Rules, 1914, r. 8 (a), which were in. 
force when the application in the United Kingdom. 
was made. The claim for this prior date under 
the Temporary Rules was opposed by a co. on the 
ground that it was not a case in which the earlier: 
date could or ought to be allowed under the powers. 
given to the Comptroller by the Temporary Rutes.. 
The co. had a direct interest in the question as to 
what date should he allowed the application & the 
aaien when sealed, inasmuch as they had a. 

ritish patent dated Dec. 9, 1918, in respect of 
similar subject-matter which would undoubtedly 
be affected by the grant of the earlier date on the 
application :—Held: in view of the understanding: 
with the United States of America, appct. should 
be allowed the benefits given by Patents, Designs,,. 
& Trade Marks (Temporary) Rules, 1914, r. 3 (a), 
but, in the exercise of the Comptroller’s discretion, 
specific conditions for the protection of persons. 
bond fide in possession of the invention prior to the 
date of application in the United Kingdom should 
be imposed.—Re ARMSTRONG’S APPLICATION 
(1922), 39 R. P. C. 146. 


Part XVIl—Patent Agents. 


See Patents & Designs Act, 1919 (c. 80), s. 18, | before 1888.]—-(1) The Register of Patent Agents. 


. ee of Patent Agents Rules, 1908, rr. 3-27 
o : 

8434. Registration of patent agents—Effect of 
laying rules before Parliament— Statutory pro- 
vision.|—-The Board of Trade made certain rules 
known as the Register of Patent Agents Rules, 
1889, which were laid before Parliament & 
no objection was taken to them within the forty 
days specified by Patents, Designs, & Trade Marks 
Act, 1883 (c. 57). They provided (inter alia) for 
the mode by which a patent agent practising 
before Patents, Designs, & Trade Marks Act, 1888 
(c. 50), should be entered in the register; & also 
for the payment of an entrance fee, & an annual 
fee by all patent agents continuing on the register, 
& for erasure from the register of the name of any 
person whose annual fee was not paid :—Held : 
(1) the rule having been laid before both Houses 
of Parliament for forty days without being annulled 
were “‘ of the same effect as if they were contained 
in Patents, Designs, & Trade Marks Act, 1883 
(c. 57), & as long as they remained in force it was 
not competent to question their authority ; (2) the 
right mode of procedure against an unregistered 
patent agent was by way of summary proceeding 
for the penalty._-PATENT AGENTS INSTITUTE v. 
Lockwoop, [1894] A. C. 347; 63 L. J. P. C. 75; 
71 L. fT. 205; 10 T. L. R. 527; 6 R. 219, H. L. 
Annotations :—As to (1) Refd. Re London & General Bank 

(1894), 38 Sol. Jo. 682; Baker v. Williams, (1898] 1 Q. B. 

23; Starey v. Graham, [1899] 1 Q. B. 406; Stephens v. 

Chown, Stephens v. Clark, [1901] 1 Ch. 894; Devonport 
Corpn. v. Tozer, [1902] 2 Ch. 182; Brightman vr. 


ate 
(1919), 35 T. L. R. 209; Barwick v. S. E. & C. Ry., [1920] 
. 387; Simmonds v. Newport Abercarn Black Vein 





Rules, 1889, are valid & in force; & therefore a 
atent agent who has been bond fide in practice 
prior to the passing of the Patents, Designs, & 
Trade Marks Act, 1888 (c. 50), & who is conse- 
quently entitled under sect. 1 (3) of that Act to be 
registered as a patent agent, must pay before 
registration the fee prescribed by those rules. 

(2) The right which a person had prior to the 
passing of the Patents, Designs, & Trade Marks. 
Act, 1888 (c. 50), to practise as a patent agent & 
describe himself as such, is not a ‘‘ night acquired ”” 
which is saved from the operation of the Act by 
sect. 27.—STAREY v. GRAHAM, [1899] 1 Q. B. 406 ; 
68 L. J. Q. B. 257; 80 L. T. 185; 47 W. R. 392 5. 
15 T. L. R. 163; 43 Sol. Jo. 223; 16 KR. P. C. 


06. 
Annotation :—CGenerally, Mentd. NR. v. Tristram (1899), 47 
Ww. R. 639. : 


3436. Duty of agent—To know law relating to 
patents.|—A patent agent is bound to know the 
law with regard to the practice of obtaining 
patents, & should watch the decisions of the cts. 
with some care. 

Deft., a patent agent, nearly a year aiter the 
decision of the Lord Chancellor in £z p. Bates & 
Redgate, No. 772, ante, obtained provisional pro- 
tection for an invention of pltfs., his principals, 
& then allowed five months to elapse before taking 
final steps to have the patent sealed, in conse- 
quence of which delay a second inventor succeeded 
in obtaining a patent for the same invention, 
although provisionally specified at a later date, & 
the A.-G. refused to seal pltfs.’ patent :—Held - 


2 K. + i 
Steam Coal 'Co., [1921] 1 K. B. 616; R. v. Electricity there was evidence of negligence to go to the A 1 
Comrs., Ex p. London Eleciricity Joint Committee Co. —LEE v. WALKER (1872), L. R. 7 C. P. 1213 
(1920), Ltd., [1924] 1 K. B. 171. L.J.C.P.91; 26L. T. 70. 
3435. ——— Payment of fee—By person practising Annotation :—Retd. Ex p. Bailey (1872), 8 Ch. App. 60. 
o see eagag kates ane Gorse peed = Re a Patcan iieaGy a0 C. R. 15.—CAN, 
— TRA E- RPN. LETTERS PATENT ’ ‘ eaty eace : 
Coven? Co., LTD. v. Lake View Exch. C. R. 191.—CAN, any erden: 1990 OMMADIAN poi 
NSOLS, [1901] A. C. 142, P. C.—AUS. oO. A for foreign INGHOUSE Co., LTD. gaat we 


n. Delay in filing application—Efrect 
of Order in Counc excluding hee 


pplication 
-}—RUSSELL v. Patnnts ComnR., 
1925} 4 D. L. R. 796; [1925] Exch. 


v. 
LTp., (1926) Exch. O. 
CAN. 


Part XVIIJ.—OFrrences. 


8437. Negligence of agent—Delay in obtaining 
pear dadad protection.|—Lrn v. WALKER, No. 3436, 
ante. 


3438. What amounts to description as patent 
agent—Signing specification as “agent for ap- 
plicant.’’]—-A complete specification was lodged & 
signed F. F., 85, G. Street, agent for appct. F. F. 
who was not registered as a patent agent, was 
prosecuted for unlawfully & knowingly describing 
himself as a patent agent. The magistrate 
dismissed the summons, but stated a case for the 
ct. :—Held: F. F. had not described himself as 
& patent agent, & the case was dismissed with 
costs.— GRAHAM v. FANTA (1892), 9 R. P. C. 164. 
Annotation :—Refd. Graham v. Tanner (1912), 82 L. J. K. B. 


3439. Description as ‘* patent expert.’’]— 
GRAHAM v. ELI, GRAHAM v. HUGHES, GRAHAM v. 
Bariow (1898), 14 T. L. R. 370; 15 BR. P. C. 259. 
Annotation :—Apld. Hans v. Graham, [1914] 3 K. B. 400. 

3440. ——— Description as ‘‘ experts & engineers ’’ 
—In circular describing patent agents’ work.]— 
The Patents & Designs Act, 1907 (c. 29), s. 84 (1), 
provides that a person shall not be entitled to 
describe himself as a patent agent, unless he is 
registered as a patent agent. 

_ Resp., who was not a registered patent agent, 
issued a circular in which his firm were described 
as ‘‘experts & engineers,’ & in which it was 
stated in effect that the firm were prepared to do 
the class of work which is usually done by patent 
agents, but the circular did not in terms state 
that the firm were patent agents :—Held: resp. 
had not described himself as a patent agent.— 
GRAHAM v. TANNER, [1913] 1 K. B. 17; 82 J.. J. 
K.B.119; 107L. 7.681; 775.P.35; 29T.L. R. 
24; 23 Cox, C.C. 217; 29 R. P. C. 683. 

een :—~Folld. Hans v. Graham (1914), 83 L. J. K. B. 


3441. 








Calling office ‘‘ patent office.’’]— 


— 
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GRAHAM v. ELI, GRAHAM v. HUGHES, GRAHAM 0. 
Bartow, No. 3439, ante. 

3442. Calling office ‘‘ patent agency.’’|— 
The Patents & Designs Act, 1907 (c. 29), s. 84 (1), 
provides that a person shall not be entitled to 
describe himself as a patent agent unless he is 
registered as patent agent. 

Applt., who was not a registered patent agent, 
occupied premises on which were affixed the words 
‘‘ Patent Agency ’’ & ‘‘ Patents, Designs, & Trade 
Marks’ :—Held: applt. had not described him- 
self as a patent agent.—Hans v. GranaM, [1914] 
3K. B. 400; 883 L. J. K. B. 1255; 111 L. T. 551 ; 
78 J. P. 455; 24 Cox, C. C. 381. 

3443. Professional misconduct of agent—Powers 
of council of Chartered Institute to hear complaint.| 
—A person who has a judicial duty to perform is 
disqualified if he has a bias which renders him 
otherwise than an impartial judge, or if he has so 
conducted himself in relation to the matters to 
be investigated as to create in the mind of a 
reasonable man a suspicion that he may have 
such a bias. The mere fact that the Council 
of the Chartered Institute of Patent Agents have 
unsuccessfully applied to the Board of Trade 
under rule 8 of their charter with reference to a 
complaint by a third party against a member of 
the Institute does not preclude them from pro- 
ceeding to rehear the matter on the same complaint 
under rule 32. But if the Council have en & 
substantial share in the proceedings before the 
Board of Trade by preferring & supporting the 
charges before the Board, they are disqualified 
from afterwards adjudicating upon the same 
charges.—LAW v. CHARTERED INSTITUTE OF 
PATENT AGENTS, [1919] 2 Ch. 276; 88 L. J. Ch. 
319; 121 L. T. 50; 35 T. L. R. 385; 63 Sol. Jo. 
447; 36 BR. P. C. 163. 

Restrictive covenant not to practise.) — See 
TRADE & TRADE UNIONS. 





Part XVI11—Offences. 


sae Patents & Designs Act, 1907 (c. 29), ss. 89, 


3444. Imitation of mark of patentee—Proof of 
offence required—Defence of want of novelty un- 
available.|—In an action for a penalty under 5 & 6 
Will. 4, c. 83, s. 7, for putting on an article made 
according to a patent the words, ‘‘ K. & G. Patent 
Elastic,’ without the licence of the patentce, it 
is no defence ‘ that the invention was not a new 
manufacture.’”’ But it is necessary to prove that 
such words did imitate, & were so put on by deft. 
‘‘with a view of imitating’’ the mark of the 
patentee.—MyYErs v. BaKER (1858), 3. H. & N. 
802; 28 L. J. Ex. 90; 32 L. T. O. S. 1383; 7 
W. R. 66; 157 E. R. 691. 

3445. Use of name after expiration of patent—No 
infr.ngement.|—In 1862 a patent for improve- 
ments in filters was taken out by S. C. in the name 


PART XVII. 


3437 1. Negligence of agent—Delay in 
obtaining comp protection.}—In an 
action of damages against patent 
agents, pursuer averred that defenders 
had charge of two patents held by him, 
& that ene ned allowed them to lapse 
by failing to give him notic> that cer- 
tain payments were necessary to keep 
them in force. Defenders pleaded that 
there was no loss, as the patents were 


o., LTD. v 
WEATHER (19 


Wrongfully 


invalid by reason of anticipation by 
prior patenta specified :—Held: the 
defence was irrelevant.—TURNBULL & 
. CRUIKSHANK 

05), 7 F. (Ct. of Sess.) 791 ; 
42 So. L. . 743; 13 8. L. Ls 347.— 
SCOT. 


Right of Chartered Institute of 
Patent Agents—To prosecute 
describing 
agent.}—Lockwoop t. CHAR- 


of himself & of his son G. C., aged seventeen. 
After the death of S. C. in the same year, the 
business was carried on by G. C., who made & sold 
filters under the title, & marked with a label as 
‘““S, ©.’3 Improved Patent Gold Medal Self- 
cleaning Rapid Water Filters.’’ The patent of 
1862 was allowed to lapse in 1865. In 1867 
G. C., who had then attained twenty-one, altered 
his label to ‘‘ G. C.’s Improved Patent Gold Medal 
Self-cleaning Rapid Water Filters,’? above which 
was a medallion containing the royal arms, sur- 
mounted by the words ‘‘ By Her Majesty’s Royal 
Letters Patent.’? Defts., who had been in G. C.’s 
employ, set up in business in the same town in 
1876 as makers & sellers of filters, which were 
similar in appearance to those of G. C., & inscribed 
with “S. ©.’s Patent Prize Medal Self-cleaning 
Rapid Water Filters, Improved & Manufactured 


TERED INSTITUTE OF PATENT AGENTS 
(1912), 30 R. P, Cc. 108.—SCOT. 


PART XVIII. 


r. Article manufactured & aold in 
Canada—Patent taken out in America.| 
—It is not illegal to manufacture & sell 
an article in this country which has 
been patented in the United States, 
& put pen it a statement that it is so 
patented, as a recommendation of it, 


& FAaIrR- 


erson-— 


himself — As 
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by W. & co.” :—Held: (1) the label used by pltf. 
was not a trade-mark, but only a description of 
the article as made according to S. C.’s patent, 
which was common to all the public; (2) there 
was nothing in defts.’ label calculated to mislead 
the public by a fraudulent imitation of pltf.’s 
label; (3) pltf.’s label, coupled with the medallion 
of the royal arms, constituted a false representu- 
tion that the patent was still subsisting, & dis- 
entitled pltf. to relief by injunction.—CHEAVIN v. 
WALKER (1877), 5 Ch. D. 850; 46 L. J. Ch. 686; 
37 L. T. 300, C. A. 

Annotations :—-As to (1) Consd. Re Palmer’s Trade Mk. 

1883), 24 Ch. D. 504. Apld. Reddaway v. Banham, 

1895] 1 Q. B. 286. Refd. Powell v. Birmingham Vinegar 

Brewery Co., {1896] 2 Ch. 54. As to (3) Distd. Gridley v. 

Swinborne (1888), 52 J. P. 791. 

3446. —— .|—Where the inventor of a new 
substance has given to it a name, &, having taken 
out a patent for his invention, has during the 
continuance of the patent, alone made & sold 
the substance by that name, he is nevertheless not 
entitled to the exclusive use of that name after 
the expiration of the patent.— LINOLEUM MANU- 
FACTURING Co. v. NAIRN (1878), 7 Ch. D. 834; 
47L. J. Ch. 480; 38 L. T. 448; 26 W. R. 463. 
Annotations :—Consd. Re Ralph’s Trade Mk., Ralph v. 

Taylor (1883), 25 Ch. D. 194. Apld. Re Formalin Hygienic 

Co.’s Appln. (1900), 17 R. P. ce 486. Distd. Re Chese- 

brough’s Trade Mk. “ Vaseline,” [1902] 2 Ch. 1. Refd. 

Orr Ewing v. Johnston (1879). 40 L. T. 307; Re Palmer’s 

Trade Mk. (1883), 24 Ch. D. 504; Blair v. Stock (1884), 

52 L. T. 123; Leonard & Ellis v. Wells, Re Leonard & 

Ellis’s Trade Mk. (1884), 53 L. J. Ch. 233; Powell v. 

Birmingham Vinegar Brewery Co., [1894] 3 Ch. 449; 

Powell v. Birmingham Vinegar Brewery Co., [1896] 2 Ch. 

54; Ie Gestetnor’s Trade Mk., [1908] 1 Ch. 513; Brock 

** Crystal Palace’ Fireworks v. Pain (1911), 105 L. T. 

976; Kdgeo v. Niccolls, [1911] 1 Ch. 5; Horlick’s Malted 

Milk Co. v. Summerskill (1916), 34 Tl. P. C. 63. Menta. 

Re Apollinaris Co.’s Trade Mks., [1891] 2 Ch. 186. 

3447. Whether “‘ false trade description.’’| 
—S., the original patentee, without fraud, sells, 
in packets, ‘' S.’s patent refined isinglass,’’ a well 
known article, which is really only gelatine :— 
Held: he ought not to be convicted, under 
Merchandise Marks Act, 1887 (c. 28),s. 2, of a “‘ false 
trade description ’’ merely because the description 
is not in the present strict sense of the words 
an accurate indication of the material in the 
packet.—GRIDLEY v. SWINBORNE (1888), 52 
J.P. 791; 57. L. R. 71, D.C. 

Annotations :—-Refd. Starey v. Chilworth Gunpowder Co. 

(1889), 6 T. L. R. 95; KR. v. Butcher (1908), 24 T. L. R. 








3448. Use of word ‘‘ patent ’’—After application 
but before grant.])—C. applied for a patent for 
electric bells, & subsequently, but before the 
patent had been granted, sold several electric 
bells stamped with the word ‘‘ patent.”” Thirteen 
summonses were applied for against him in respect 
of the sale of such bells by the Patents Investment 
co. One of such summonses was issued, & on its 
coming before the magistrate the other twelve 
were withdrawn :—Held: the full penalty of £5 
ought to be imposed, with £1 3s. costs.—R. v. 
CRAMPTON (1886), 3 R. P. C. 367. 

3449. ——— QOnus on defendant to justify.|— 
Deft. was selling a lamp as a patented article 





so long as there is no infringement of a 
valid existing patent in this country.— 
KIDDER v. SMART. KIppER ». SMART 
MANUFACTURING Co, (1885), 8 O. R. 
362.—CAN, 


t. Penally 


atent was 

of forfeiture — When 
. : here ig no express pro- 
vision in the statute imposing the 


enalty of forfeiture for importing into 
nada the various parts of the 
invention in respect of which the penalty to the offence which the statute 

granted, much less for 

mporting one of its parts. The words 
of the statute are ‘the invention for 
which the patent is ’ ey 
ought not to be extended beyond their 
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when no patent had been granted for it, although 
& provisional specification had been filed. Ona 
summons taken out against him under Patents, 
Designs, & Trade Marks Act, 1883 (c. 57), s. 105 :— 
Held: the burden was on deft. to prove the patent 
under which he justified his use of the term 
‘‘ natent,’’ that he was not entitled to use the term 
because a provisional specification had been filed, 
& not having justified his use of the term a fine 
must be imposed under Patents, Designs & Trade 
Marks Act, 1883 (c. 57), s. 105.—R. v. WALLIS 
(1886), 3 R. P. C. 1. 

3450. False description of article as patented— 
After complete specification accepted but before 
grant.|—R. v. TOWNSEND (1896), 13 R. P. OC. 265. 

3451. False description of article as patented.|— 
E., Ltd., represented by advertisement that a 
stencil duplicator known as the M. D. was patented. 
E., Ltd., having been prosecuted by R., Ltd., on 
the ground that they had falsely represented the 
M. D. to be patented, relied on a patent granted to 
N. It was found by the magistrate as a fact 
that the main characteristic of N.’s invention was a 
perforated zinc or other metal plate with its edges 
turned down so as to prevent the underside of 
the plate coming into contact with the surface on 
which it rested ; that the plate with turned down 
edges was the only invention in N.’s patent; 
that the apparatus covered by N.’s patent had 
proved unsatisfactory owing to a tendency of the 
metal plate to sag in the middle, & that the remedy 
therefor would be to put longitudinal strips or 
struts down the middle of the plate, which would 
constitute a mechanical equivalent of the M. D. 
except that the latter had also a tray ; that all the 
elements in N.’s patent except the turned down 
edges were present in the M. D. The magistratc 
was of opinion that N.’s patent could not be held 
to apply to the M. D. & accordingly convicted 
H., Ltd. On an appeal by way of case stated, it 
was contended on behalf of E., Ltd., that one 
integer in a combination patent had been changed 
by the substitution of a mechanical equivalent ; 
that the question which the magistrate should 
have asked himself was whether the article 
described as patented was within the claim of 
the specification; that the magistrate had con- 
strued the specification in the light of prior art, 
whereas he was only entitled to consider the claim 
as it stood ; that the words “ falsely represents ”’ 
only applicd to a statement as to an existing 
fact, & that where there was a question of mixert 
law & fact, viz. of construction, there could be 
no offence within Patents & Designs Act, 1907 
(c. 29), s. 89 :—Held: Patents & Designs Act, 
1907 (c. 29), s. 89, was expressed in perfectly clear 
terms without ambiguity or possibility of varia- 
tions of meaning; the magistrate had addressed 
himself to the question whether the M. D. was a 
patented article, he had not misdirected himself 
on any question of law.—Esco, Lrp. v. Roxio, Lrn. 
(1923), 40 R. P. C. 471, D. C. 

False description as patent agent.]|—Sce Part 
XVII., ante. 


plain meaning. In administering the 
statute, the minister can only apply the 


orbids. He cannot apply it to an 
attempt to evade the statute.— ROYAL 
ELECTRIO Co. OF CANADA v. EDISON 
” & th ELECTRIC LiguHt Co. (1889), 2 Exch. 


granted 
C. R. 5 7 6.—CAN. 
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PAUPERS. 


See BuRIAL AND CREMATION; Poor Law. 


PAVEMENT. 


See HiacHways, STREETS, AND BRIDGES; STREET AND AERIAL TRAFFIC. 


PAVING EXPENSES. 


See HIGHWAYS, STREETS, AND BRIDGES. 
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